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Case(s) referred to in judgment(s): 
Corlett Bros Pty Ltd v Transport Workers Union of Australia, Industrial Union of Workers, Western Australian Branch [1975] 

WAIG 644 
Department of Community Services v Civil Service Association of Western Australia (1994) 74 WAIG 1709 
1 WHEELER J:  I agree with Le Miere J. 
2 PULLIN J:  I agree with Le Miere J. 

LE MIERE J:   
Introduction 
3  Each of the appellants were police officers.  Each of them resigned from, and ceased employment with, the police 

force after the nominal expiry date of the Western Australia Police Service Enterprise Agreement for Police Act 
Employees 2003 (2003 Agreement) on 30 June 2006 but prior to the registration of the Western Australia Police 
Industrial Agreement 2006 (2006 Agreement) on 18 December 2006.  The 2006 Agreement provided that the 
Commissioner of Police (Commissioner) will pay employees the increased salary provided for in the agreement as from 
1 July 2006.  Each of the appellants claimed an entitlement to increased salary and allowances under the 2006 Agreement 
for the period between 1 July 2006 and the date on which they ceased to be employed.  Their claim was rejected by the 
respondent. 

4  Each of the appellants brought proceedings in the Industrial Magistrates Court in which he sought to recover his 
alleged unpaid entitlements under the 2006 Agreement.  Each of their claims was dismissed by the Industrial Magistrate. 

5  Each of the appellants appealed to the Full Bench of the Western Australian Industrial Relations Court.  The Full 
Bench dismissed each of the appeals.  Each of the appellants now appeals to this court from the dismissal of those 
appeals. 

2003 Agreement continued in force 
6  Section 41(6) of the Industrial Relations Act 1979 (WA) (the Act) provides that notwithstanding the expiry of the 

term of an industrial agreement, it shall, subject to the Act, continue in force in respect of all parties thereto, except those 
who retire therefrom.  Accordingly, the 2003 Agreement continued in force until the registration of the 2006 Agreement 
on 18 December 2006.  Each of the appellants ceased to be a police officer and a member of the police union between 
30 June 2006 and 18 December 2006; that is, at a time after the nominal expiry of the 2003 Agreement and before the 
registration of the 2006 Agreement and at a time at which the 2003 Agreement continued in force in respect of each of 
them and the Commissioner by reason of s 41(6) of the Act. 

7  Section 83 of the Act provides that where a person contravenes or fails to comply with a provision of, amongst 
other things, an industrial agreement, a number of people including any person to whom it applies, may apply to an 
industrial magistrate's court for the enforcement of the provision.  Section 83A provides that where in any proceedings 
under s 83 it appears that an employee has not been paid the amount which he was entitled to be paid the Industrial 
Magistrate's Court shall, subject to exceptions not presently relevant, order the employer to pay to the employee the 
amount by which the employee has been underpaid.  Each of the appellants applied to the Industrial Magistrate's Court for 
enforcement of the 2006 Agreement.  They alleged that the respondent had failed to comply with a provision of the 2006 
Agreement by failing to pay them the increased salary provided for in the agreement for the period between 1 July 2006 
and the date on which they ceased to be employed.  Each of the appellants claimed to be paid the amount which he had 
been underpaid. 

Provisions of the Act relating to industrial agreements 
8  Industrial agreement is defined in s 7 of the Act to mean an agreement registered by the Commission under the 

Act as an industrial agreement 
9  Section 41(1) of the Act provides that an agreement with respect to certain matters may be made between an 

organisation or association of employees and any employer or organisation or association of employers.  Section 41(2) 
provides that subject to s 41A and other provisions not presently relevant, where the parties to such an agreement apply to 
the Commission for registration of the agreement as an industrial agreement the Commission shall register the agreement 
as an industrial agreement. 
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10  Section 41(4) provides: 
An industrial agreement extends to and binds -  
(a) all employees who are employed -  

(i) in any calling mentioned in the industrial agreement in the industry or industries to 
which the industrial agreement applies; and 

(ii) by an employer who is -  
(I) a party to the industrial agreement; or 
(II) … 
and 

(b) all employers referred to in paragraph (a)(ii) 
and no other employee or employer, and its scope shall be expressly so limited in the industrial 
agreement. 

The 2006 Agreement 
11  The 2006 Agreement was executed on 11 December 2006 and registered by the Commission on 18 December 

2006. 
12  Clause 1(2) of the 2006 Agreement provides that the agreement replaces the 2003 Agreement. 
13  Clause 4(1) provides that the agreement shall operate from the date of its registration to 30 June 2009. 
14  Clause 4(2) provides: 

(a) Despite subclause (1), above, the Employer will pay employees the increased salary and 
allowances (other than the covert allowance) provided for in this Agreement as from 1 July 
2006; 

(b) Payment of shift allowance under clause 16 for shifts worked on or after 1 July 2006 but before 
the registration of this Agreement will be based on the shift definitions set out in the [2003 
Agreement].  (For example, an employee who works an afternoon shift (as that term is defined 
in the [2003 Agreement]) after 1 July 2006 but before registration of this Agreement will be 
entitled to payment for that shift at the afternoon rate specified in this Agreement.  This is the 
case irrespective of whether, under this Agreement, the shift work would have been classified as 
an afternoon shift or an evening shift). 

15  Clause 5(1) provides that the agreement shall extend to and bind, amongst others, all members of the Western 
Australia Police Force subject to exceptions not presently relevant. 

16  Clause 6 defines 'employee' relevantly to mean any person appointed under the provisions of the Police Act 1892 
as a Member of the Western Australia Police Force. 

Evidence of Ms Lavell 
17  Clause 1(4) of the 2006 Agreement provides: 

As at 1 July 2006, the number of employees subject to this Agreement totalled 5,311. 
18  Ms Lavell gave evidence before the Industrial Magistrate about that clause.  At the material time she was Acting 

Manager Employee Relations at WA Police.  She was involved in the day to day negotiations with the WA Police Union 
for the 2006 Agreement, which she drafted.  The negotiations commenced early in 2006.  The Commissioner received in 
April 2006 what she described as a log of claims, sent as a version of the 2003 Agreement marked up with new claims.  In 
this document there was no number in the clause referring to the estimated number of employees covered by the 
agreement but the date inserted was 1 July 2006.  Ms Lavell said that was the expected date of registration of the new 
agreement. 

19  The April 2006 draft agreement was not acceptable to the respondent.  On 7 July 2006 the respondent sent to the 
union a marked up version of the April 2006 draft agreement.  In that document there was reference to the estimated 
number of employees to be covered by the agreement as at 1 July 2006.  This was included because of the requirement in 
the Act to set out the estimated number of employees who would be subject to the agreement.  Ms Lavell inserted the 
number of 5,311.  She received this number from an officer at WA Police.  Ms Lavell said the number included all sworn 
officers at WA Police including the Commissioner, Deputy Commissioners and Assistant Commissioners whose salaries 
would not be covered by the agreement but determined under the Salaries and Allowances Act 1975 (WA). 

20  The July 2006 draft agreement was not acceptable to the union.  On 20 September 2006 the union applied to the 
Commission for an enterprise order because negotiations between the parties did not appear to be able to reach an 
agreement.  That application was sent for arbitration to commence on 6 December 2006.  Arbitration did not proceed 
because the parties formed the view that an industrial agreement could be reached.  Prior to 6 December 2006 Ms Lavell 
had been preparing for the arbitration.  She was due to fly to France on 10 December 2006.  Ms Lavell was instructed to 
start drafting an industrial agreement on 6 December 2006 and was told that it needed to be ready for filing on 
11 December 2006.  Due to the short time available Ms Lavell used the July 2006 draft as the basis for drafting the 
agreement even though the final details of the 2006 Agreement were not yet agreed.  Ms Lavell said that as she had only 
four days to draft the agreement she did not change the number of employees from 5,311 because she knew that the 
number there only needed to be an estimate and she did not have time to get an up to date figure. 



482                                                    WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           89 W.A.I.G. 
 

Full Bench reasons for decision 
21  The Acting President, with whom Scott C agreed, held that an industrial agreement under the Act cannot bind an 

employer to make payments to former employees even if by the terms of the agreement there is an obligation to make 
increased payments to employees for a period prior to its commencement.  That is because s 41(4) of the Act provides 
that an industrial agreement extends to and binds all employees who are employed.  This does not include persons who 
were employees but who are not employees at the time the agreement is registered. 

22  The Acting President also found that as a matter of construction of the industrial agreement the appellants were 
not entitled to the increased salary and allowances payable under the 2006 Agreement between 1 July 2006 and the dates 
on which they ceased employment.  Clause 4(2)(a) requires the employer to pay the increased salary and allowances to 
'employees'.  Clause 4(1) provides that the agreement shall operate from the date of its registration.  The Acting President 
found that 'employees' in cl 4(2)(a) refers to persons who were employees on 18 December 2006 but not to persons who 
ceased to be employees before 18 December 2006.  Having regard to the evidence of Ms Lavell, the Acting President did 
not accept that cl 1(4) supported the appellants' case. 

The appellants' case 
23  There are seven grounds of appeal.  Essentially they raise two arguments.  First, the Full Bench erred in finding 

that as a matter of law an industrial agreement only applies to people who are employees at or after the date of 
registration.  The appellants say that industrial agreements registered under s 41 and s 41A of the Act can have 
retrospective effect in the sense that the agreement may apply to persons who were employees before the registration of 
the agreement but are no longer employees at the time of registration of the agreement.  Whether or not an industrial 
agreement has retrospective effect and the extent of that effect is a matter of the construction of the agreement. 

24  Secondly, the appellants say that the Full Bench erred in law in finding that upon its proper construction the 2006 
Agreement does not apply to persons who ceased to be employees at the date of registration of the agreement.  The 
appellants say that the words in cl 4(2)(a) and (b) of the 2006 industrial agreement give a retrospective effect to the 
2006 Agreement in the sense that it applies to persons who were employees of the respondent on 1 July 2006 but who 
were not employees of the respondent at the date of registration of the agreement. 

Can an industrial agreement have retrospective effect? 
25  The appellants submit that Corlett Bros Pty Ltd v Transport Workers Union of Australia, Industrial Union of 

Workers, Western Australian Branch [1975] WAIG 644 is authority for the proposition that a registered industrial 
agreement may by its wording operate retrospectively and include former employees.  In Corlett Bros an award was 
amended on 4 October 1974.  The effect of the amendment was to increase the award rates of pay.  The order amending 
the award provided that the amendment shall take effect in respect of the wage rates as from the first pay period 
commencing on and after 22 July 1974.  The relevant worker was employed for the period 22 July 1974 to 30 August 
1974.  The union took proceedings against the appellant alleging that the appellant was in breach of the award in that it 
had failed to pay the worker in accordance with the award as amended for the period 22 July to 30 August.  The Industrial 
Appeal Court held that the worker was entitled to be paid in accordance with the amended award for the period 22 July to 
30 August.  Burt J (as he then was) said at 645: 

The complaint was that on the pay days falling within the period 22nd July to 30th August the appellant 
had failed to pay the worker at the then award rate.  And the amendments having been given true 
retrospective operation, the wage rates during that period were the rates set out in the amending order, and 
this because being retrospective one is required, as to the past date and to the past period to which it 
relates, to take the award to have been that which it was not. 

26  In Corlett Bros the Industrial Appeal Court was considering an award which was amended and by its terms, and 
the terms of the order, had retrospective effect.  Section 92(2)(aa) of the Industrial Arbitration Act 1912 - 1973 then 
provided that the Commission may by its award give such retrospective effect to the whole or any part of the award as the 
Commission may consider equitable.  Section 39 of the Act similarly empowers the Commission to give retrospective 
effect to the whole or any part of an award. 

27  The Act does not expressly empower the Commission to give retrospective effect to an industrial agreement in 
whole or in part.  Corlett Bros does not support the appellants' contention that an industrial agreement may have 
retrospective effect.  The appellants referred to a number of other authorities to support their contention.  Those 
authorities do not support the appellants' contention and it is not necessary or helpful to refer to them in these reasons. 

28  Section 83 of the Act empowers an Industrial Magistrate to enforce industrial instruments including an industrial 
agreement.  An industrial agreement is defined by s 7 to mean an agreement registered by the Commission as an industrial 
agreement.  An industrial agreement only takes effect from the date of its registration.  Before an agreement is registered 
it is not an industrial agreement and the provisions of the Act relating to industrial agreements, including s 41 that 
provides that an industrial agreement extends to and binds the employees there described, have no effect.  In Department 
of Community Services v Civil Service Association of Western Australia (1994) 74 WAIG 1709 at 1712 Franklyn J said: 

There is nothing in the Act which authorises or permits the Commission to order than an agreement 
registered as an industrial agreement have effect from a date earlier than the date of registration.  By 
definition (see s 7) an agreement only becomes an 'industrial agreement' when registered as such.  The Act 
gives effect only to the provisions of an 'industrial agreement'.  To order that on registration it had effect 
from a date prior to its registration is to purport to give effect to it as an industrial agreement over a period 
of time when it was not in fact such.  That in my opinion, is clearly contrary to the provisions of ss 7 and 
41.  In my opinion, the industrial agreement took effect as such only from the date of its registration. 
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29  The respondent concedes that it is arguable that, although an industrial agreement only has effect from the date of 
its registration, the parties may agree that certain entitlements are to begin from some earlier date.  Clause 4(2) of the 
2006 Agreement appears to be such a provision. 

30  The 2006 Agreement extends to and binds employees by reason of s 41 of the Act.  Section 41(4) of the Act 
provides that an industrial agreement extends to and binds, amongst others, all employees who are employed in any 
calling mentioned in the industrial agreement in the industry or industries to which the industrial agreement applies.   

31  The words 'who are employed' refer to persons who are employed in the relevant calling by an employer who is a 
party to the industrial agreement during the time the industrial agreement is in effect.  It does not refer to employees who 
were employed at a time before the industrial agreement came into effect; that is, before its registration.  Persons who 
were employees prior to the registration of the industrial agreement but not as at the date of the registration are not 
'employees who are employed' for the purposes of s 41(4).  The industrial agreement does not extend to and bind them.  
The 2006 Agreement did not apply to the appellants and they were not entitled to any payments under it. 

32  Further, the Acting President, with whom Scott C agreed, was correct in concluding that s 41A(2), supports the 
position that only present, and not past, employees or members of organisations or associations of employees are covered 
by an industrial agreement.  Section 41A(2) provides that the Commission shall not register an agreement as an industrial 
agreement to which an organisation or association of employees is a party, unless the employees who will be bound by 
the agreement upon registration are members of, or eligible to be members of, that organisation or association.  The 
ordinary and natural meaning of the subsection is that the employees must be members of the organisation upon 
registration; that is, at the time of registration or thereafter whilst the industrial agreement is in force. 

33  The Full Bench was right to find that an industrial agreement only applies to persons who are employees whilst 
the agreement is in force, commencing on the date of its registration. 

Construction of the 2006 Agreement 
34  The finding that on the proper construction of the Act an industrial agreement only applies to persons who are 

employees at the date of registration of the industrial agreement and thereafter whilst the industrial agreement is in force 
is sufficient to dispose of the appeal.  However, I will consider the issue raised by the appellants' second argument; that is, 
whether, on its proper construction, the 2006 Agreement applies to persons who were employees prior to the registration 
of the agreement. 

35  Clause 4(2)(a) provides that despite subclause 1, the employer will pay employees the increased salary and 
allowances (other than covert allowance) provided for in the agreement as from 1 July 2006.  The agreement does not 
expressly state whether the 'employees' referred to are persons who were employees during the time the agreement is in 
effect or also includes employees who were employees as from 1 July 2006 but not during the time the agreement was in 
force. 

36  The agreement should be construed having regard to the provisions of the Act providing for the making and 
registration of an industrial agreement.  The court should not attribute to the parties an intention that the agreement should 
apply to persons who are not employees during the time the agreement is in force because the Act provides that the 
industrial agreement does not extend to or bind such persons. 

37  Clause 1(4) does not alter that position.  It is merely an estimate of the number of employees covered by the 
agreement as at the date of registration by stating the number of employees as at 1 July 2006.  Clause 4(1) does not 
indicate that the agreement is intended to apply to persons who were not employees at the date of registration. 

Conclusion 
38  The grounds of appeal are not made out.  The 2006 Agreement did not extend to and apply to the appellants.  The 

appellants are not entitled to be paid the increased salary provided for in the agreement for the period between 1 July 2006 
and the date on which they ceased to be employed.  The appeal must be dismissed. 
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Case(s) referred to in reasons: 
Saldanha v Fujitsu Pty Ltd (2008) 89 WAIG 76 
Case(s) also cited: 
Nil 

Reasons for Decision 
RITTER AP: 
Introduction 
1 Before the Full Bench for consideration is an application by the appellant to be excused from the filing and serving of appeal 

books. 
The Appeal 
2 The appeal was instituted by the filing of a notice of appeal on 5 March 2009.  The appeal is against the dismissal for want of 

jurisdiction of the appellant’s claim for the payment of money which she was allegedly entitled to under her contract of 
employment.  This decision was made in an order dated 17 February 2009.  The order included brief reasons for decision in its 
preamble and recitals.  The decision occurred after Commissioner Wood had referred to the Full Bench, questions of law, the 
determination of which would resolve whether the Commission had jurisdiction.  The questions of law were determined in a 
way which lead to the conclusion that the Commission did not have jurisdiction (see Saldanha v Fujitsu Pty Ltd (2008) 89 
WAIG 76).  When the matter was returned to Commissioner Wood, although he gave the parties the opportunity to make 
further submissions, as I have said the application was then dismissed.   

The Notice of Appeal 
3 The notice of appeal set out in Schedule A the “grounds” of the appeal.  In Schedule A it is said that in making its decision on 

the questions of law, the Full Bench “made an error in the interpretation of the Workplace Relations Act 1996 (WRA) and I 
intend to appeal the Full Bench decision in the Industrial Appeal Court”.   

4 Schedule A also refers to a copy of a letter dated 16 February 2009, described as “Schedule B”, which was written in response 
to a letter on behalf of Commissioner Wood which gave the parties the opportunity to make submissions as to why an order 
dismissing the application for want of jurisdiction should not be made.  Behind Schedule A is a copy of a letter to 
Commissioner Wood dated 13 February 2009.  Whilst that document is not marked “Schedule B” and is dated 13 February 
2009 and not 16 February 2009, it seems plain that this is the document referred to in Schedule A, as being “Schedule B”.  The 
letter refers to aspects of the reasons of the Full Bench which the appellant contends were in error. 

The Request For Exemption 
5 By letter received by the Commission on 10 March 2009, the appellant first requested a waiver of the filing of appeal books.  

The letter said that the appellant was now unrepresented and “not in a position to add anything more” to the submissions made; 
presumably meaning those made to the Full Bench and Commissioner Wood.  The letter also said that as the Full Bench had 
access to the submissions which had been made by both parties, printing five copies of the submissions again would be a waste 
of resources.  The respondent advised the Full Bench however that it was not prepared to agree to the waiver of the filing of the 
appeal books.  Accordingly, the appellant was informed that a formal application should be made.   

The Present Application 
6 The application was filed on 1 April 2009.  In the part of the Form 1 which required the grounds of the application to be set 

out, there was reference to the letter received by the Commission on 10 March 2009.  The appellant reiterated that she was 
unrepresented.  She also said that she did not have anything more to add to an attached “Schedule A – Grounds of Appeal”.  It 
was also said that this schedule had been revised as the respondent had said the original was unclear.  The appellant requested 
that in deciding the appeal the Full Bench just address the issues outlined in the grounds of appeal.  The attached Schedule A 
sets out more clearly and in some detail the errors which it is submitted the Full Bench made in the determination of the 
questions of law.  That Schedule A does not refer to a Schedule B or the letter dated 13 February 2009, which I earlier 
mentioned. 

7 The applicant has not filed any application to substitute Schedule A as the grounds of appeal in place of Schedules A and B to 
the notice of appeal as originally filed.  Such an application could however be made at the hearing of the appeal. 

8 Following receipt of the application, the parties agreed with a suggestion by the Full Bench that it be determined “on the 
papers” and that the parties have the opportunity to provide written submissions.   

Submissions 
9 The appellant advised my associate that she did not wish to make any additional submissions.  The respondent filed 

submissions opposing the application on 22 April 2009.  Those submissions consisted of three paragraphs which are as 
follows: 

“1. The purpose of an appeal book is to ensure that at the hearing of the 
appeal both the Full Bench and the parties to the appeal are able to 
refer to a common set of documents which are relevant to the appeal. 

2. It is unclear what documentation the applicant replies [sic] upon in 
relation to this appeal.  The Notice of Appeal refers to grounds “set 
forth in the attached Schedule A”.  The document headed “Schedule 
A” refers to a “Schedule B”.  The respondent has not been served with 
any document headed “Schedule B”.  Further, it is unclear whether the 
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applicant seeks to rely upon the fact that she has applied to the 
Industrial Appeal Court to appeal against the decision FBM 5 of 2008 
out of time. 

3. The documents which ought to be included in an appeal book in 
relation to this appeal include those documents which were relevant to 
the exercise of the discretion by Commissioner Wood in making the 
decision against which the applicant appeals, and any documents 
which have subsequently come into existence which are relevant to 
the appeal.  In the respondent’s submission the appellant ought to 
provide a proposed appeal book index to the respondent’s solicitors to 
facilitate agreement as to the precise documents to be included in an 
appeal book.” 

Analysis 
10 The submissions made in paragraph 1 may be readily accepted.  This does not mean however that there may not be 

circumstances in which it is appropriate to excuse an appellant from filing an appeal book.   
11 With respect to paragraph 2, I have referred above to Schedule B to the notice of appeal.  If the respondent has not received a 

copy of this document then that can be readily remedied.  As to the reference to an application to the Industrial Appeal Court, 
this has not been raised in the grounds of appeal contained in Schedule A to the present application.   

12 With respect to paragraph 3, I accept that if an appeal book were to be prepared it should include those documents relevant to 
the decision made by Commissioner Wood and any document which has subsequently come into existence and is relevant to 
the appeal.  I accept that in ordinary circumstances the respondent’s suggestion of the appellant providing a proposed appeal 
book index would be helpful.   

13 The present is not an ordinary appeal however because of the procedural background to the decision being made by 
Commissioner Wood.  There is also the relevant consideration of the appellant being unrepresented.  Additionally, in my 
opinion, the respondent’s desire for certainty of the identification of the documents upon which the appeal is to be decided may 
be accommodated by those documents being described in an order excusing the filing of appeal books.  I also accept the 
appellant’s submission that given the way in which this matter has evolved, the limited number of documents which are 
relevant to the appeal, and that most if not all of these documents are already before the Full Bench, there is a good reason to 
not require the filing and service of appeal books. 

14 For these reasons in my opinion the application should be granted on the basis set out below. 
Minute of Proposed Order 
15   In my opinion, the following orders should be made: 

1. Subject to order 2, the appellant is to be excused from the filing and 
service of appeal books. 

2. Subject to the Full Bench granting leave to the contrary, the 
documents which are to be considered for the purpose of deciding the 
appeal are: 
(a) The written submissions made in FBM 5/2008 including those 

made subsequent to the hearing. 
(b) The transcript of the hearing in FMB 5/2008. 
(c) The reasons for decision in FBM 5/2008. 
(d) The letter by the appellant to Commissioner Wood dated 13 

February 2009. 
(e) Any letter or written submissions made by the respondent in 

response to the invitation by Commissioner Wood to make 
submissions following the decision of the Full Bench in FBM 
5/2008. 

(f) The order of dismissal made by Commissioner Wood. 
(g) The notice of appeal to the Full Bench dated 5 March 2009 

together with Schedules A and B. 
(h) The “Grounds of Appeal” set out in Schedule A to the 

application of the appellant filed on 1 April 2009. 
16 A minute of proposed order in these terms should be published. 
17 If either of the parties submits that the documents referred to above should be differently described or the list changed by 

addition or deletion, then submissions may be made in writing, by way of a “speaking” to the minute, within four days of the 
publication of these reasons and the minute. 

18 In addition to the above, in deciding the appeal the Full Bench will also consider any written submissions to be made by the 
parties.  These documents not need to be included in the above list as they are ordinarily created subsequent to the preparation 
of appeal books and therefore not included in them.   
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BEECH CC: 
19 I have read the Reasons for Decision of his Honour, the Acting President and I agree with those reasons and have nothing to 

add. 
KENNER C: 
20 I agree. 

 
 

2009 WAIRC 00259 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARINA SALDANHA 
APPELLANT 

-and- 
FUJITSU AUSTRALIA PTY LTD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE M T RITTER, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE MONDAY, 11 MAY 2009 
FILE NO FBA 1 OF 2009 
CITATION NO. 2009 WAIRC 00259 
 

Decision Application granted 
Appearances 
Appellant In person 
Respondent Ms F A Stanton (of Counsel) 
 

Order 
Having heard Ms M Saldanha on her own behalf as the appellant, and Ms F A Stanton (of Counsel) on behalf of the 
respondent, and reasons for decision having been delivered on 1 May 2009, it is this day, 11 May 2009, ordered that: 

1. Subject to order 2, the appellant is to be excused from the filing and 
service of appeal books. 

2. Subject to the Full Bench granting leave to the contrary, the 
documents which are to be considered for the purpose of deciding the 
appeal are: 
(a) The written submissions made in FBM 5/2008 including those 

made subsequent to the hearing. 
(b) The transcript of the hearing in FMB 5/2008. 
(c) The reasons for decision in FBM 5/2008. 
(d) The letter by the appellant to Commissioner Wood dated 13 

February 2009. 
(e) Any letter or written submissions made by the respondent in 

response to the invitation by Commissioner Wood to make 
submissions following the decision of the Full Bench in FBM 
5/2008. 

(f) The order of dismissal made by Commissioner Wood. 
(g) The notice of appeal to the Full Bench dated 5 March 2009 

together with Schedules A and B. 
(h) The “Grounds of Appeal” set out in Schedule A to the 

application of the appellant filed on 1 April 2009. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 



488                                                    WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           89 W.A.I.G. 
 

AWARDS/AGREEMENTS—Variation of— 

2009 WAIRC 00234 
CLUB WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD THURSDAY, 12 MARCH 2009, TUESDAY, 31 MARCH 2009 
DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. APPL 7 OF 2009 
CITATION NO. 2009 WAIRC 00234 
 

CatchWords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Application divided, Award varied 
Representation Ms J. O'Keefe, on behalf of the for Liquor, Hospitality and Miscellaneous Union 
 Ms A. Lynch and later Mr R. Ballucci on behalf of WA Hotels and Hospitality Association Inc (Union 

of Employers) on behalf of one named party to the Award 
 

Reasons for Decision 
1 This application is on the Commission's own motion under s 40B(1)(d) of the Industrial Relations Act, 1979 (the Act) to 

amend the Club Workers' Award, 1976.  It is primarily directed to the many wages columns in the wages clause of the Award 
which are now obsolete and ought to be removed.  The application is similar in purpose to Application 3 of 2009 to amend the 
Hotel and Tavern Workers' Award.  It similarly addresses the changes to the Title clause, the Scope clause, the Term, the 2001 
changes to Casual Full-Time and Part-Time Employees, Junior Employees, Time and Wages Record, Right of Entry and 
Named Parties to the Award as in the application relating to the Hotel and Tavern Workers’ Award. 

2 When the matter came on for hearing the Commission agreed with a request that the application be divided.  The first part of 
the application will deal with the amendments as proposed in the Registrar’s letter to the parties.  The divided application will 
deal with other matter which the parties themselves see as being appropriate amendments under s 40B ofthe Act.  These relate 
to issues of personal leave, annual leave, long service leave, bereavement leave and other matters.  The application is divided 
accordingly.  I adopt the same reasons in this application as in the application to amend the Hotel and Tavern Workers' Award 
([2005] WAIRC 00228).  I am therefore satisfied that the amendments ought to be made and the Award is amended 
accordingly. 

 
 

2009 WAIRC 00233 
CLUB WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 30 APRIL 2009 
FILE NO/S APPLA 7 OF 2009 
CITATION NO. 2009 WAIRC 00233 
 

Result Award varied 
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 

Ms A. Lynch and later Mr R. Ballucci on behalf of WA Hotels and Hospitality Association 
Incorporated (Union of Employers) on behalf of one named party to the Award 

 

Order 
HAVING heard Ms J. O'Keefe on behalf of the Liquor, Hospitality and Miscellaneous Union and Ms A. Lynch, and later Mr R. 
Ballucci on behalf of Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) on behalf of one 
of the named parties to the Award, the Commission, pursuant to the powers conferred on it under s 40B(1)(d) of the Industrial 
Relations Act 1979, hereby orders -  
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THAT the Club Workers' Award, 1976 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 30th day of 
April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1.  Clause 1. - Title:  Delete this clause and insert the following in lieu thereof: 

1. – TITLE 
This award shall be known as the Club Workers' Award and replaces awards numbered 45 of 1968, as amended, and, 45A of 1968, 
as amended. 
2. Clause 2. - Arrangement:  Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. (deleted) 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 
10. Overtime 
10A. (deleted) 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
21. Wages 
21A. Minimum Wage - Adult Males & Females 
21B. (deleted) 
22. Junior Employees 
23. Apprentices 
24. Option for Annualised Salary 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employee Equipment 
29. No Reduction 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36  Posting of Award and Union Notices 
37. Superannuation 
38. Over-award Payments 
39. Under-Rate Employees 
40. Prohibition of Contracting Out of Award 
41. District Allowance 
42. Breakdowns 
43. Parental Leave 
44. National Training Wage 
45. Enterprise Flexibility 
46. Changes with Significant Effect and Redundancy 
47. Right of Entry 
48. Union Delegates and Meetings 
49. Redundancy 
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50. Anti-Discrimination 
51. No Extra Claims 
52. Further Claims 

Appendix - Resolution of Disputes Requirement 
Schedule A - Named Parties to the Award 

3.  Clause 4. – Scope:  Delete this clause and insert the following in lieu thereof: 
4. - SCOPE 

This award shall apply to all workers employed in the callings described in Clause 21. - Wages of this award, in any club licensed 
to sell liquor, pursuant to the Liquor Control Act, 1988. 
4. Clause 5. - Term:  Delete this clause. 
5. Clause 10A. - Translation of Casual Employees:  Delete this clause. 
6. Clause 21. - Wages:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this award – 

Level  
 

Classification  
 

$ per Fortnight 

 
 

Introductory 1114.80 

Level 1 
 

Food & Beverage Attendant Grade 1 
Kitchen Attendant Grade1 
Guest Services Grade 1 
Gardener 
General Hand 
Yardman 
 

1148.20 

Level 2 
 

Food & Beverage Attendant Grade 2 
Cook Grade 1 
Kitchen Attendant Grade 2 
Night Porter 
Storeperson Grade 1 
Doorperson/Security Officer Grade 1 
Guest Services Grade 2 
 

1198.40 

Level 3 
 

Food & Beverage Attendant Grade 3 
Cook Grade 2 
Kitchen Attendant Grade 3 
Guest Services Grade 3 
Storeperson Grade 2 
Timekeeper/Security Officer Grade 2 
Handyperson 
Forklift Driver 
 

1235.00 

Level 4 
 

Cook Grade 3 
Storeperson Grade 3 
Food & Beverage Attendant Grade 4 
(Tradesperson) 
Guest Service Grade 4 
 

1302.40 

Level 5 
 

Cook Grade 4 
Food & Beverage Supervisor 
Guest Services Supervisor 
 

1385.80 

Level 6 
 

Cook Grade 5 
 

1423.60 

7. Clause 21B. - Translation of Full-Time and Part-Time Employees:  Delete this clause. 
8. Clause 22. - Junior Employees:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of the Liquor Control Act, 1988, employees under the age of twenty-one years may be employed 

as junior employees in any of the occupations covered by this award, other than an apprenticeship trade. 
9. Clause 32. - Record:  Delete this clause and insert the following in lieu thereof: 

32. - RECORD 
Employment records shall be kept and accessed in accordance with sections 49D and 49E of the Industrial Relations Act, 1979.   
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10. Clause 47. - Right of Entry:  Delete this clause and insert the following in lieu thereof: 
47. - RIGHT OF ENTRY 

An authorised representative of an organisation has right of entry in accordance with Division 2G of the Industrial Relations Act, 
1979. 
11. Schedule A - Named Union Party:  Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE A - NAMED PARTIES TO THE AWARD 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) 
Kalamunda Club (Inc) 
Bellevue Returned Serviceman's Club (Inc) 
Gosnells Bowling and Recreation Club (Inc) 
Air Force Association Country Club (Inc) 
Royal Perth Golf Club (Inc) 
Royal Perth Yacht Club of W.A.  (Inc) 
Fremantle Club (Inc) 
East Fremantle Football Club (Inc) 
Commercial Club 
Collie Club (Inc) 
Pemberton Country Club (Inc) 
Emu Point Progress Association Sporting Club (Inc) 
Northam Workers Club 
Moora Club (Inc) 
Geraldton Yacht Club (Inc) 
Merredin Bowling and Tennis Club (Inc) 
Kalgoorlie Ex-Serviceman's Memorial Club (Inc) 
Ord River Sports Club (Inc) 
12. Schedule B - Respondents:  Delete this Schedule. 
13. Schedule C - Letter to Employees:  Delete this Schedule. 
14. Delete the words:  DATED at Perth this 7th day of May, 1976. 

 
 

2009 WAIRC 00228 
HOTEL AND TAVERN WORKERS' AWARD, 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD THURSDAY, 12 MARCH 2009, TUESDAY, 31 MARCH 2009 
DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. APPL 3 OF 2009 
CITATION NO. 2009 WAIRC 00228 
 

Catchwords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Award varied 
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Ms A. Lynch and later Mr R. Ballucci, on behalf of the Western Australian Hotels and Hospitality 

Association Incorporated (Union of Employers) 
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Reasons for Decision 
1 This is an application on the Commission's own motion under s 40B of the Industrial Relations Act, 1979 (the Act).  Section 

40B empowers the Commission to amend an award for a wide range of issues however this application is narrowly focused.  
The Award was last amended significantly in 2001; since that time the wage increases reflected in the wages clause of the 
Award have simply been listed in additional columns so that the clause now contains ten columns of the wage rates since 1 
July 2001.  The Commission proposes to remove all past wage rate columns and retain only the current wage rates in order to 
ensure that the Award does not contain provisions that are obsolete or need updating.   

2 The Commission also considers the following changes ought be made in order to ensure that the award does not contain 
provisions that are obsolete or need updating.  The words "1978" will be removed from Clause 1. - Title.  The scope clause of 
the Award makes reference to the Liquor Licensing Act, 1988 and the Liquor Licensing Regulations 1989.  These two pieces 
of legislation have been amended and the regulation numbers referred to in the scope clause no longer exist.  The scope clause 
should be amended to reflect the current legislation being the Liquor Control Act, 1988 and the reference to specific regulation 
numbers should be removed.  As these proposed amendments will change the provisions of the scope clause of the Award, the 
intention to amend it was published in the required manner.  The Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers) (WAHHA) and the union both point out that under the Liquor Control Act, 1988 a hotel 
licence means a licence granted under s 41 of the Act, which may be granted as a hotel restricted licence, as a tavern licence or 
as a small bar licence and this will be reflected accordingly in the amendment to issue. 

3 The term of the Award is a period after it was made during which it was not intended to be amended.  The term of this award 
expired on 1 January 1979.  The Commission regards the clause as obsolete and proposes to delete it.  The Award contains a 
clause which operated in 2001 which translated full time and part time employees and contains provisions which are therefore 
obsolete.  The reference to the Liquor Licensing Regulations in Clause 22. - Junior Employees is also to be amended to reflect 
its current name. 

4 This Award, in common with many of the awards of the Commission, contains two schedules named either "Named Parties" or 
"Respondents", respectively.  The Commission proposes to amalgamate the two schedules into one schedule entitled "Named 
Parties" to ensure conformity with s 38 of the Act. 

5 When the matter came on for hearing, the WAHHA and the Union party to the Award, the Liquor, Hospitality and 
Miscellaneous Union, agreed in principle with the amendments to be made and proposed that further changes be made for 
similar reasons to the sick leave clause, bereavement leave clause, annual leave and long service leave clauses.   

6 They have also agreed that Clause 22, subclause (2) should be amended to provide that employees under 18 years of age shall 
not be employed in the servicing of accommodation rooms without direct adult supervision.  I accept that this change is 
appropriate in order to reflect the employer's duty of care towards employees under 18 years of age. 

7 The Award is amended accordingly. 
 

 

2009 WAIRC 00229 
HOTEL AND TAVERN WORKERS' AWARD, 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 30 APRIL 2009 
FILE NO/S APPL 3 OF 2009 
CITATION NO. 2009 WAIRC 00229 
 

Result Award varied 
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Ms A. Lynch and later Mr R. Ballucci, on behalf of the Western Australian Hotels and Hospitality 

Association Incorporated (Union of Employers) 
 

Order 
HAVING heard Ms J. O'Keefe on behalf of the Liquor, Hospitality and Miscellaneous Union and Ms A. Lynch and later Mr R. 
Ballucci on behalf of the Western Australian Hotels and Hospitality Association Incorporated (Union of Employers), the 
Commission, pursuant to the powers conferred on it under s 40B(1)(d) the Industrial Relations Act, 1979, hereby orders – 

THAT the Hotel and Tavern Workers' Award, 1978 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after 
the 30th day of April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 1. – Title:  Delete this clause and insert the following in lieu thereof: 

1. - TITLE 
This award shall be known as the Hotel and Tavern Workers' Award, and replaces award numbered 28 of 1974, as amended. 
2. Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. (deleted) 
6. Definitions 
7. Contract of Service 
8. Hours  
9. Additional Rates for Ordinary Hours 
10. Overtime 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Personal Leave (Sick Leave and Carers Leave) 
16. Bereavement Leave 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
21. Wages 
21A Minimum Adult Award Wage 
21B (deleted) 
22. Junior Employees 
23. Apprentices 
24. Option for Annualised Salary 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employee Equipment 
29. No Reduction 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Employment Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Union Delegates and Meetings 
38. Superannuation 
39. Supported Wage System for Employees with Disabilities 
40. Prohibition of Contracting Out of Award 
41. District Allowance 
42. Breakdowns 
43. Parental Leave 
44. National Training Wage 
45. Enterprise Flexibility 
46. Right of Entry 
47. Termination, Introduction Of Change And Redundancy 
48. Anti-Discrimination 
49. Resolution of Disputes 
50. Further Claims 

Schedule A - Named Parties 
3. Clause 4. – Scope:  Delete this clause and insert the following in lieu thereof: 

4. - SCOPE 
This award shall apply to all employees employed in the callings described in Clause 21. – Wages of this award, in any 
establishment, or part thereof licensed pursuant to the Liquor Control Act, 1988 with a Hotel Licence, Hotel Restricted Licence,  
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Tavern Licence, Small Bar Licence, or Special Facility Licence granted pursuant to that Act and the Liquor Control Regulations, 
1989. 
4. Clause 5. – Term:  Delete this clause. 
5. Clause 6. – Definitions:  Insert subclause (33) as follows: 
 (33) Member of the employee's family or household means any of the following persons -  

(a) the employee's spouse or de facto partner; 
(b) a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) a parent, step-parent or grandparent of the employee; 
(d) a sibling of the employee; 
(e) any other person who, at or immediately before the relevant time for assessing the employee's 

eligibility to take leave, lived with the employee as a member of the employee's household. 
6. Clause 15. – Sick Leave: Delete this clause and insert the following in lieu thereof: 

15. – PERSONAL LEAVE (SICK LEAVE AND CARERS LEAVE) 
(1) Sick Leave 
 (a) An employee who is unable to attend or remain at his place of employment during the ordinary hours of work 

by reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one twenty sixth of a week for each completed week of 
service with the employer. 

(c) If in the first or successive years of service with the employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement to be paid sick leave, payment may be adjusted at the 
end of that year of service, or at the time the employee's services terminate, if before the end of that year of 
service, to the extent that the employee has become entitled to further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee, if the absence by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time of the absence. 

(3) To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the 
employer of his inability to attend for work and the estimated duration of the absence. 

(4) An employee claiming entitlement under this clause is to provide the employer with evidence that would satisfy a 
reasonable person. 

(5) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is absent on annual leave and an employee may apply for 
and the employer shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a result of his personal ill health or injury for a period of 
seven consecutive days or more and he produces a certificate from a registered medical practitioner that he was 
so confined.  Provided that the provisions of this paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this 
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to the employee's next period of annual leave or, if termination 
occurs before then, be paid for in accordance with the provisions of Clause 18 - Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 18. - Annual Leave shall be deemed to have 
been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one employer to another and the employee's service has been deemed 
continuous in accordance with the provisions of the Long Service Leave Act 1958, the paid sick leave standing to the 
credit of the employee at the date of transmission from service with the transmittor shall stand to the credit of the 
employee at the commencement of service with the transmittee and may be claimed in accordance with the provisions of 
this clause. 

(7) The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the 
Workers' Compensation and Injury Management Act 1981 nor to employees whose injury or illness is the result of: 
(a) the employee's own serious and wilful misconduct; or 
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(b) the employee's gross and wilful neglect; 
in the course of the employee's employment. 

(8) Carer's Leave 
(a) Subject to paragraph (c) of this subclause an employee is entitled to use any part of the employee's entitlement 

under subclause (1) of this clause as paid Carer's Leave. 
(b) Paragraph (c) applies to an employee if, at a particular time ("the time"), the employee - 

(i) is employed by an employer; and 
(ii) for a continuous period of 12 months immediately before the time, has been in continuous service 

with the employer. 
(c) The employee is not entitled to take paid carer's leave at the time if, during the period 12 months ending at the 

time, the employee has already taken a total amount of paid carer's leave that is as much as the entitlement 
accrued by the employee under Subclause (1) during that period. 

(9) Unpaid Carer's Leave 
(a) Subject to paragraph (b) of this subclause, an employee including a casual employee is entitled to Unpaid 

Carer's Leave of up to 2 days for each occasion (a "permissible occasion") on which a member of the 
employee's family or household requires care or support because of- 
(i) an illness or injury of the member; or 
(ii) an unexpected emergency affecting the member. 

(b) an employee may take additional unpaid carer's leave by agreement with the employer. 
(c) an employee is entitled to unpaid carer's leave for a particular permissible occasion only if the employee cannot 

take paid carer's leave pursuant to Subclause (8) during the period. 
(10) Except for subclause (9) Unpaid Carers Leave the provisions of this clause do not apply to casual employees. 
7. Clause 16. – Bereavement Leave:   

A. Delete paragraph (a)(ii) of subclause (1) of this clause and insert the following in lieu thereof: 
 (1) (a) (ii) the child, step-child or grandchild of an employee (including an adult child, step-child or 

grandchild), 
B. Add a new subclause (3) after subclause (2) of this clause as follows: 
(3) A Casual employee is entitled to paid Bereavement Leave pursuant to this clause where the leave entitlement 

falls on their rostered shift. 
8. Clause 18. – Annual Leave:  Delete subclause (1)(b) and insert the following in lieu thereof: 
 (b) Where pursuant to the provisions of the Long Service Leave Act 1958, the period of continuous service which 

an employee has had with the transmittor (including any such service with any prior transmittor) is deemed to 
be service of the employee with the transmittee then that period of continuous service shall be deemed to be 
service with the transmittee for the purposes of this sub-clause. 

9. Clause 19. – Long Service Leave:  Delete this clause and insert the following in lieu thereof: 
19. - LONG SERVICE LEAVE 

The provisions of the Long Service Leave Act 1958 apply to employees covered by this Award. 
10. Clause 21. – Wages: Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this 
award – 

Level  
 

Classification  
 

$ per Fortnight 

 Introductory 1114.80 
Level 1 
 

Food & Beverage Attendant Grade 1 
Kitchen Attendant Grade1 
Guest Services Grade 1 
Gardener 
General Hand 
Yardman 

1148.20 

Level 2 
 

Food & Beverage Attendant Grade 2 
Cook Grade 1 
Kitchen Attendant Grade 2 
Night Porter 
Storeperson Grade 1 
Doorperson/Security Officer Grade 1 
Guest Services Grade 2 
 

1198.40 
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Level  
 

Classification  
 

$ per Fortnight 

Level 3 
 

Food & Beverage Attendant Grade 3 
Cook Grade 2 
Kitchen Attendant Grade 3 
Guest Services Grade 3 
Storeperson Grade 2 
Timekeeper/Security Officer Grade 2 
Handyperson 
Forklift Driver 
 

1235.00 

Level 4 
 

Cook Grade 3 
Storeperson Grade 3 
Food & Beverage Attendant Grade 4 
(Tradesperson) 
Guest Service Grade 4 
 

1302.40 

Level 5 
 

Cook Grade 4 
Food & Beverage Supervisor 
Guest Services Supervisor 
 

1385.80 

Level 6 
 

Cook Grade 5 
 

1423.60 

11. Clause 21B. – Translation of Full Time and Part Time Employees:  Delete this clause. 
12. Clause 22. – Junior Employees:   

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of the Liquor Control Act, 1988, employees under the age of twenty-one years may be 

employed as junior employees in any of the occupations covered by this award, other than an apprenticeship 
trade. 

B. Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Employees under eighteen (18) years of age shall not be employed in the servicing of accommodation rooms 

without direct adult supervision. 
13. Schedule A – Named Parties:  Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE A - NAMED PARTIES 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) 
Sheraton Perth Hotel, Perth 
Travelodge Hotel, Perth 
Osborne Park Hotel, Osborne Park 
Princess Road Tavern, Balga 
Rangeview Hotel, Eden Hill 
Belmont Hotel, Cloverdale 
Perth City Motel Thornlie, Thornlie 
Lynwood Arms Tavern, Ferndale 
Forrestfield Tavern, Forrestfield 
Mt Henry Tavern, Manning 
Hamilton Tavern, Hamilton Hill 
South Street Ale House, Hilton 
Coolbellup Hotel, Coolbellup 
Kwinana Lodge Hotel, Parmelia 
Greenwood Hotel, Greenwood 
High Wycombe Tavern, High Wycombe 
Pier Hotel, Esperance 
Pier Hotel, Port Hedland 
Merredin Oasis Hotel, Merredin 
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Wintersun Hotel Motel, Geraldton 
Paraburdoo Inn, Paraburdoo 
Tom Price Motor Hotel, Tom Price 
Dampier Mermaid Hotel Motel, Dampier 
Potshot Hotel Resort, Exmouth 
Mercure Inn Continental Broome, Broome 
Spinifex Hotel, Derby 
Wyndham Town Hotel, Wyndham 
14. Schedule B – Respondents: Delete this Schedule. 
15. Delete the words: Dated at Perth this 11th day of January, 1978. 

 
 

2009 WAIRC 00198 
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD MONDAY, 23 MARCH 2009 
DELIVERED TUESDAY, 21 APRIL 2009 
FILE NO. APPL 8 OF 2009 
CITATION NO. 2009 WAIRC 00198 
 

CatchWords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Award varied 
Representation Mr M. Swinbourn on behalf of for The Construction, Forestry, Mining and Energy Union of Workers

  
 

Reasons for Decision 
1 This is an application on the Commission’s own motion under s 40B of the Industrial Relations Act, 1979 (the Act).  Section 

40B of the Act permits the Commission to amend the Award for a wide range of reasons.  This application is limited in that it 
is to amend the Clause. - 8 Rates of Pay to simplify the clause prior to the application of the next State Wage order.  The clause 
contains a base rate and then lists in chronological order 15 previous arbitrated safety net adjustments (ASNA) and then 
prescribes the weekly rate of pay.  The Commission regards all the ASNAs in the list to be obsolete and considers that it would 
be efficient for the clause to merely specify the weekly rate of pay.  Accordingly, the Commission proposes to delete the 
references to the base rate and ASNAs and the references to them within subclause (1) of the clause. 

2 The Commission also proposes to delete: 
- the reference to “1991” in the title clause of the Award, 
- Clause 3. - State Wage Principles June 1991,  
- Clause 6. -  Term,  
- subclause (7) of the Special Rates and Provisions clause regarding right of entry for the purpose of investigating 

any suspected breach of the Occupational Safety and Health Act, 1984,  
- to amend Clause 26. - Time Records to comply with the corresponding requirements in the Act,  
- to correspondingly amend Clause 38. - Right of Entry,  
- to delete Clause 48. - Liberty to Apply and Appendix A - North West Shelf Gas Project and Appendix B - 

Asbestos Eradication, and  
- to rename Schedule A – Respondents. 

3 The Commission notified the named parties to the Award of the Commission’s intention.  The only response received was 
from the union party to the Award.  The union generally did not oppose the suggestions made by the Registrar.  Where the 
union has made an objection, it is dealt with below.  Where there is no objection, the Award will be amended in the terms 
proposed.   

4 The union opposed the deletion of all the previous ASNAs in the wages clause on the basis that those which may still be able 
to be used to increase work related allowances in the award should remain as reference points.  In my view, this is not 
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necessary.  The past ASNA increases are a matter of record.  They are available for the increase of work related allowances, 
subject to the State Wage principles, whether or not they are listed in the wages clause.  Each State Wage decision issued by 
the Commission records the increase for future reference.  

5 It is appropriate to observe that the union's submission would not arise if the union was prompt in making applications to vary 
the expense related allowances in accordance with the State Wage Principles on each occasion there is an ASNA increase.  I 
add that this union is not the only union deserving of this comment. 

6 The union opposed the deletion of subclause (7) of the special rates and provisions clause.  This currently provides as follows: 
(7)  The Secretary or any authorised officer of the union shall have the right to visit any job for 

the purpose of ascertaining whether work is being performed in accordance with the 
provisions of the Occupational Safety and Health Act 1984, and any regulations made 
thereunder. 

7 The union proposed that the wording of the subclause be altered to refer to Division 2G of the Act but nevertheless retain the 
provision which is directed to entering for the purpose of investigating any suspected safety breaches. 

8 In the proceedings, I raised with the union the overlap between this clause and Clause 38. - Right of Entry.  In my view, given 
the overriding requirements of Division 2G of the Act, these two right of entry provisions should now be combined.  With that 
in mind, Clause 9(7) will now be deleted on the understanding that it will be combined with Clause 38. - Right of Entry. 

9 In relation to Clause 38. - Right of Entry, the union concedes that much of the clause is inconsistent with s 49N of the Act.  
The union points out, however, that Clause 38 does not require notice to be given for the exercise of the right of entry.  The 
significance of this is that s 49N(2) of the Act enables the Commission to specify in an Award the period of notice required to 
be given by an authorised representative to an employer before entering the premises where relevant employees work.  The 
union points out that as the Award currently prescribes no notice, the deletion of the clause as proposed would mean that the 
default position of 24 hours' notice would be required to be given s 49H(3) of the Act. 

10 In my view, the union’s observation is correct.  The Award currently does not prescribe any notice to be given to an employer 
by an authorised representative before the representative enters the premises where relevant employees work.  Deleting Clause 
38 as originally proposed would have the effect of introducing a 24 hour notice provision where one is not currently provided 
for in the Award.  It is not the purpose of amending the Award under s 40B(1)(d) to introduce a new provision.  The absence of 
a notice period prior to entering the premises where relevant employees work should be retained.   

11 The precise wording to replace the current clause will follow the corresponding wording in the Metal Trades (General) Award 
following its amendment by the Commission in Court Session  (see (2007) 87 WAIG 898 at 901, 954).  Accordingly, Clause 
38 will be amended to provide that an authorised representative of the Union, as defined by the Act, may enter any premises 
during working hours where employees covered by this Award work for the purpose of holding discussions at the premises 
with any of the employees who wish to participate in those discussions in accordance with the provisions of section 49H of the 
Act or in accordance with the provisions of section 49G of the Act for the purpose of investigating any suspected breach of the 
Occupational, Safety and Health Act 1984. 

12 The Commission proposed to delete Appendix B - Asbestos Eradication.  As both the union and the Hon. Minister (in 
correspondence) pointed out, an allowance is contained at Clause 5 of the Appendix and this should be retained.  Accordingly, 
Appendix B will be amended to retain Clauses 1 and 2, together with Clause 5.   

13 The union also suggests that there is merit in maintaining a specific reference within the appendix to the obligations of 
employers which conduct asbestos eradication to do so according to the Occupational, Safety and Health Act and Regulations 
as well as reinforcing the need for proper protective equipment to be provided.  In my view, there is merit in referring within 
this appendix to the provisions of the Occupational, Safety and Health Act and Regulations for the same reason as there is 
merit in referring within the right of entry clause to the corresponding provisions found in the Act.  Doing so will update the 
reference in Clause 6. - Protection of Employees to protective equipment in accordance with s 40B(1)(d).  Accordingly, Clause 
6 will be amended to read that asbestos removal will be undertaken in accordance with the provisions of the Occupational, 
Safety and Health Act and Regulations, and that employers must ensure that all employees are provided with protective 
equipment in accordance with that Act and Regulations. 

14 The Award will be amended accordingly. 
 

 

2009 WAIRC 00222 
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 29 APRIL 2009 
FILE NO/S APPL 8 OF 2009 
CITATION NO. 2009 WAIRC 00222 
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Result Award varied 
 

Order 
HAVING heard Mr M Swinbourn on behalf of The Construction, Forestry, Mining and Energy Union of Workers, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 
 THAT the Industrial Spraypainting and Sandblasting Award 1991 be varied in accordance with the 

following schedule and that such variations shall have effect from the first pay period commencing on or 
after the 29th day of April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1. Clause 1. – Title:  Delete this clause and insert the following in lieu thereof: 

1. - TITLE 
This award shall be known as the Industrial Spraypainting and Sandblasting Award. 
2. Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. (deleted) 
4. Scope 
5. Area 
6. (deleted) 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 
10. Multi-Storey Allowance 
11. Hours 
12. Rest Periods and Crib Time 
13. Overtime 
14. Weekend Work 
15. Holidays and Holiday Work 
16. Shift Work 
17. Meal Allowance 
18. Living Away from Home - Distant Work 
19. Location Allowance 
20. Annual Leave 
21. Sick Leave 
22. Accident Pay 
23. Bereavement Leave 
24. Maternity Leave 
25. Jury Service 
26. Time Records 
27. Protection of Employees 
28. Amenities 
29. First Aid Equipment 
30. Special Tools and Protective Clothing 
31. Compensation for Clothes and Tools 
32. Payment of Wages 
33. Presenting For Work But Not Required 
34. Termination of Employment 
35. Job Stewards 
36. Posting of Award 
37. Posting of Notices 
38. Right of Entry 
39. Long Service Leave 
40. Stand Downs 
41. Prohibition of Junior Employees 
42. Settlement of Disputes 
43. Board of Reference 
44. No Reduction 
45. Award Modernisation 
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46. Structural Efficiency Exercise 
47. Fares and Travelling 
48. (deleted) 
49(A). Redundancy - On site Employees 
49(B). Redundancy - Factory Based Employees 
50. Inclement Weather 

Appendix - Resolution of Disputes Requirements 
Appendix A - (deleted) 
Appendix B - Asbestos Eradication 
Appendix C - Fares and Travelling - Daily Rates Respondents 
Schedule A - Named Parties to the Award 

3. Clause 3. – State Wage Principles – June 1991:  Delete this clause. 
4. Clause 6. – Term:  Delete this clause. 
5. Clause 8. - Rates of Pay:   
 A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) The weekly rate of pay is as follows: 

Painter, Spraypainter, Shotblaster, Sandblaster or employee performing two or more of those functions: 
 $ 
Weekly Rate 692.66 

 B. Re-number subclauses (3), (4), (5) and (6) as (2), (3), (4) and (5) respectively. 
6. Clause 9. – Special Rates and Provisions:  Delete subclause (7) of this clause. 
7. Clause 26. – Time Records:  Delete subclauses (4), (5) and (6) of this clause and insert the following in lieu thereof: 

(4) Access to employment records is provided for in section 49E of the Industrial Relations Act, 1979. 
8. Clause 38. – Right of Entry:  Delete this clause and insert the following in lieu thereof: 

38. - RIGHT OF ENTRY 
An authorised representative of the Union, as defined by the Act, may enter any premises during working hours where employees 
covered by this Award work, for the purpose of holding discussions at the premises with any of the employees who wish to 
participate in those discussions in accordance with the provisions of s 49H of the Industrial Relations Act, 1979 or in accordance 
with the provisions of s 49G of the Industrial Relations, 1979 for the purpose of investigating any suspected breach of the 
Occupational Safety and Health Act, 1984. 
9. Clause 48. – Liberty to Apply:  Delete this clause. 
10. Appendix A - North West Shelf Gas Project:  Delete this Appendix. 
11. Appendix B - Asbestos Eradication:   

A. Delete subclauses (3), (4) and (7) of this Appendix. 
B. Delete subclause (6) of this Appendix and insert the following in lieu thereof: 

6 . - PROTECTION OF EMPLOYEES 
Asbestos removal will be undertaken in accordance with the provisions of the Occupational Safety and Health Act, 1984 and 
Regulations, and employers must ensure that all employees are provided with protective equipment in accordance with that Act and 
Regulations. 
12. Schedule A - Respondents:  Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE A 
NAMED PARTIES TO THE AWARD 

Abrasive Blasting Services Pty Ltd 
Blastcoaters Pty Ltd 
Blastworks Pty Ltd 
Dalla Riva & Associates Pty Ltd 
Dwyers Sandblasting & Industrial Painting 
Feroblast (WA) Pty Ltd 
Gardner Bros & Perrott (WA) Pty Ltd 
Mills Sign and Painting Service 
Rustproofers (Aust) Pty Ltd 
Total Corrosion Control Pty Ltd 
Zinco (WA) Pty Ltd 
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2009 WAIRC 00236 
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD TUESDAY, 17 MARCH 2009, TUESDAY, 31 MARCH 2009 
DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. APPL 10 OF 2009 
CITATION NO. 2009 WAIRC 00236 
 

CatchWords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Application divided, Award varied 
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Mr R. Ballucci on behalf of the WA Hotels and Hospitality Association Inc (Union of Employers) 
 

Reasons for Decision 
1 This application is to amend the Motel, Hostel, Service Flats and Boarding House Workers’ Award, 1976.  It is primarily 

directed to the many wages columns in the wages clause of the Award which are now obsolete and ought to be removed.  This 
application is similar in purpose to Application 3 of 2009 to amend the Hotel and Tavern Workers’ Award 1976 in that it also 
addresses the changes to the Title clause, the Term, the 2001 changes to Casual Full-Time and Part-Time Employees, Junior 
Employees, Time and Wages Record, Right of Entry and Named Parties to the Award which were made in the application 
relating to the Hotel and Tavern Workers’ Award.  I adopt the Reasons for Decision in that matter ([2009] WAIRC 00228) as 
they relate to the clauses in this award.  I am therefore satisfied that the amendments ought to be made and the Award is 
amended accordingly. 

2 When the matter came on for hearing the Commission agreed with a request that the application be divided.  The first part of 
the application refers to the amendments as set out above.  The second part of the application will deal with other matters 
which the parties themselves see as being appropriate amendments under s 40B of the Industrial Relations Act, 1979.  These 
relate to issues of personal leave, annual leave, long service leave, bereavement leave and other matters.  The application is 
divided accordingly.   

 
 

2009 WAIRC 00235 
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 30 APRIL 2009 
FILE NO/S APPL A 10 OF 2009 
CITATION NO. 2009 WAIRC 00235 
 

Result Award varied  
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Mr R. Ballucci on behalf of the WA Hotels and Hospitality Association Inc (Union of Employers) 
 

Order 
HAVING heard Ms J. O'Keefe on behalf of the Liquor, Hospitality and Miscellaneous Union and Mr R. Ballucci on behalf of the 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) as agent for a number of the named 
parties to the Award, the Commission, pursuant to the powers conferred on it under s 40B(1)(d) of the Industrial Relations Act 
1979, hereby orders – 

THAT the Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 be varied in 
accordance with the following schedule and that such variations shall have effect from the first pay 
period commencing on or after the 30th day of April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1.  Clause 1. - Title: Delete this clause and insert the following in lieu thereof: 

1. – TITLE 
This award shall be known as the Motel, Hostel, Service Flats and Boarding House Workers' Award. 
2.  Clause 2. - Arrangement: Delete this clause and insert the following in lieu thereof: 

2. – ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. (deleted) 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 
10. Overtime 
10A. (deleted) 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
20A. (deleted) 
21. Wages 
21A. Minimum Wage - Adult Males & Females 
22. Junior Employees 
23. Apprentices 
24. Option for Annualised Salary 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employee Equipment 
29. No Reduction 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36  Posting of Award and Union Notices 
37. Superannuation 
38. Over-Award Payments 
39. Under-Rate Employees 
40. Breakdowns 
41. Prohibition of Contracting Out of Award 
42. Location Allowance 
43. Parental Leave 
44. National Training Wage 
45. Enterprise Flexibility 
46. Changes with Significant Effect and Redundancy 
47. Right of Entry 
48. Redundancy 
49. Anti-Discrimination 
50. (deleted) 
51. Further Claims 
52. Union Delegates and Meetings 

Appendix – Resolution of Disputes Requirement 
Schedule A – Named Parties to the Award 
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3. Clause 5. - Term: Delete this clause. 
4.  Clause 10A. - Translation of Casual Employees: Delete this clause. 
5.  Clause 11. - Casual Employees: Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) In addition to the hourly base rate of pay prescribed in sub-clause (3) of this clause, a casual employee shall also 
be paid the following loading – 

DAY  % PENALTY RATE  
Monday to Friday 25 
Saturday & Sunday 50 
Public Holiday 125 

6. Clause 20A. - Translation of Full-Time and Part-Time Employees: Delete this clause. 
7.  Clause 21. - Wages:  Delete this subclause (1) of this clause and insert the following in lieu thereof: 

21. – WAGES 
Level  
 

Classification  
 

$ per Fortnight 

 
 

Introductory 1114.80 

Level 1 
 

Food & Beverage Attendant Grade 1 
Kitchen Attendant Grade1 
Guest Services Grade 1 
Gardener 
General Hand 
Yardman 
 

1148.20 

Level 2 
 

Food & Beverage Attendant Grade 2 
Cook Grade 1 
Kitchen Attendant Grade 2 
Night Porter 
Storeperson Grade 1 
Doorperson/Security Officer Grade 1 
Guest Services Grade 2 
 

1198.40 

Level 3 
 

Food & Beverage Attendant Grade 3 
Cook Grade 2 
Kitchen Attendant Grade 3 
Guest Services Grade 3 
Storeperson Grade 2 
Timekeeper/Security Officer Grade 2 
Handyperson 
Forklift Driver 
 

1235.00 

Level 4 
 

Cook Grade 3 
Storeperson Grade 3 
Food & Beverage Attendant Grade 4 
(Tradesperson) 
Guest Service Grade 4 
 

1302.40 

Level 5 
 

Cook Grade 4 
Food & Beverage Supervisor 
Guest Services Supervisor 
 

1385.80 

Level 6 
 

Cook Grade 5 
 

1423.60 

8.  Clause 22. - Junior Employees:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of the Liquor Control Act, 1988, employees under the age of twenty-one years may be 

employed as junior employees in any of the occupations covered by this award, other than an apprenticeship 
trade. 

9.  Clause 32. - Record:   Delete this clause and replace it with the following in lieu thereof: 
32. - RECORD 

Employment records shall be kept and accessed in accordance with sections 49D and 49E of the Industrial Relations Act, 1979.   
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10.  Clause 47. - Right of Entry:  Delete this clause and replace it with the following in lieu thereof:  
47. – RIGHT OF ENTRY 

An authorised representative of an organisation has right of entry in accordance with Division 2G of the Industrial Relations Act, 
1979. 
11.  Clause 50. - No Extra Claims:  Delete this clause. 
12.  Schedule A - Named Union Party:  Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE A – NAMED PARTIES TO THE AWARD 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) 
Belmont Park Motel 
Railton Private Hotel 
Park Lane Apartments 
Country Women's Association Hostel 
Girls' Friendly Society Lodge 
Y.M.C.A. Hostel 
Y.W.C.A. Hostel 
Amelia House 
Kings Park Lodge 
John Wilson Lodge 
Auto Lodge 
Swanview Motel 
Southway Service Flats 
Town Lodge 
Highway Motel, Bentley 
Toorak Lodge 
Arkaba Inn 
Rose & Crown Hotel 
Mt. Lawley Guest House 
Hamersley Cottage 
Gildercliffe Lodge 
Matilda Gard Hostel 
Devonia Lodge 
Highway Marquis Motel, Bunbury 
Transway Motel, Manjimup 
Highway Motel, Esperance 
Highway Motel, Kalgoorlie 
Surrey House Private Hotel, Kalgoorlie 
Northam Motel 
Hacienda Motel, Geraldton 
Highway Motel, Carnarvon 
Highway Motel, Port Hedland 
12. Schedule B - Respondents:  Delete this Schedule. 
13. Schedule C - Letter to Employees:  Delete this Schedule. 
14. Appendix - S.49B - Inspection Of Records Requirements: Delete this Appendix. 
15. Delete the words: DATED at Perth this 17th day of August, 1976. 
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2009 WAIRC 00226 
PEST CONTROL INDUSTRY AWARD 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD TUESDAY, 31 MARCH 2009 
DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. APPL 13 OF 2009 
CITATION NO. 2009 WAIRC 00226 
 

CatchWords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Award varied  
 

Reasons for Decision 
1 This is an application on the Commission’s Own Motion under s 40B(1)(d) of the Industrial Relations Act, 1979 (the Act). 
2 It has been brought because the Commission has noted that Clause 19. - Wages contains past wage rates, including rates 

operative from 1 February 2003 as well as the current wage rates, and the Commission proposes to delete all of the prior wage 
rate columns and retain only the column prescribing the current rate of pay. 

3 It is appropriate whilst that occurs to correspondingly amend Clause 1. – Title to remove the year, to delete Clause 2A. – State 
Wage Principles September 1989, to delete Clause 4. – Term, to amend Clause 11. – Record, and to similarly amend or delete 
the Appendix - S.49B Inspection of Records Requirements, to make sure that they both comply with the Act in relation to the 
right of entry.  It is also appropriate that Schedule A. - Respondents be renamed and amalgamated with Schedule B the Parties 
to the Award in order to comply with s 38 of the Act.   

4 Notice of the intended amendments was given to the named parties.  The Commission received one reply, that being from the 
Chamber of Commerce and Industry of WA (CCIWA) which made some suggestions in relation to Clause 2A. – State Wage 
Principles - September 1989 and Clause 4. – Term.  It opposes the deletion of Clause 2A and prefers to retain wording that the 
parties undertake not to pursue claims that are over-award unless consistent with the State Wage Principles. 

5 In my view, the wording in Clause 2A was inserted only for the duration of the wage fixing principles as they were in 
September 1989.  The clause serves no current purpose.  There have been many State Wage movements since September 1989 
which have not required such an undertaking.  Therefore Clause 2A will be deleted. 

6 In relation to Clause 4. – Term, the submission from the CCIWA is that even if the clause is obsolete what is required is a 
provision showing the date of the Award.  I am not aware of any provision of the Act that requires the date of an Award to be 
contained in the Award.  It is a matter of record that the Award issued on a particular date which can readily be found in the 
Industrial Gazette.  There is no current purpose to be served by Clause 4. - Term.  The Award is clearly out of term and Clause 
4 will be deleted.   

7 In the circumstances then I propose that the Award be amended in the terms of the Registrar’s letter.   The Appendix, which 
provides for the inspection of time and wages records, is both overtaken by the provisions of s 49E of the Act, and duplicated 
by the corresponding provisions of Clause 11. - Record of the award.  For that reason, the Appendix will be deleted. 

8  The variation will take effect from the first pay period on or after the date the order is signed.  
 

 

2009 WAIRC 00227 
PEST CONTROL INDUSTRY AWARD 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 30 APRIL 2009 
FILE NO/S APPL 13 OF 2009 
CITATION NO. 2009 WAIRC 00227 
 

Result Award varied 
Representation No appearances 
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Order 
The Commission, pursuant to the powers conferred on it under s 40B(1)(d) of the Industrial Relations Act 1979, hereby orders – 

THAT the Pest Control Industry Award 1982 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 28th 

day of April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1.  Clause 2. - Arrangement:  Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
2A. (deleted) 
3. Area and Scope 
4. (deleted) 
5. Hours 
6. Overtime 
7. Sick Leave 
8. Holidays 
9. Annual Leave 
10. Contract of Service 
11. Record 
12. Country Work 
13. Vehicle Allowance 
14. Location Allowances 
15. Equipment 
16. Long Service Leave 
17. Bereavement Leave 
18. Posting of Award and Union Notices 
19. Wages 
20. National Training Wage 
21. Superannuation 
22. Payment of Wages 

Appendix – Resolution of Disputes Requirement 
Schedule A.  – Named Parties to the Award 

2.  Clause 1. - Title:  Delete this clause and insert the following in lieu thereof: 
     

 1. - TITLE 
This award shall be known as the Pest Control Industry Award.  

2.  Clause 2A. - State Wage Principles – September 1989:  Delete this clause. 
3.  Clause 4. - Term: Delete this clause. 
4.  Clause 11. - Record: Delete subclause (2) and insert the following in lieu thereof:  

(2) Keeping of, and access to, employment records is provided for in sections 49D and 49E of the Industrial 
Relations Act, 1979. 

5.  Clause 19. - Wages: Delete subclause (2) of this clause and insert the following in lieu thereof:  
(2) Wages 

The minimum weekly rate of wage payable to employees under this award shall be as follows: 
Adult Employees Weekly Rate 

$ 
Probationary Operator Under Supervision 574.10 
Operator Grade 1 594.96 
Qualified Operator Grade 2 625.80 
Qualified Operator Grade 3 651.20 
Qualified Operator Grade 4 692.92 
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6.  Schedule A. - Respondents:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE A. - NAMED PARTIES TO THE AWARD 

The Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
Allpest (Aust.) Pty. Ltd. 
Armstrong, A.L. & T.U. 
Flick, W.A. & Co.  Pty. Ltd. 
Fremantle Pest Control Service 
Great Southern Pest and Weed Control 
H.P.C. Pest and Weed Control 
Kimberley Pest Control Service 
Littlewoods Pest Control 
Mandurah Pest Control 
Morrow's Pest and Weed Control 
Pilbara Pest Control 
Rentokil Pty. Ltd. 
7.  Schedule B. – Parties to the Award: Delete this Schedule. 
8.  Appendix - S. 49B - Inspection of Records Requirements:  Delete this Appendix. 

 
 

2009 WAIRC 00232 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
HEARD TUESDAY, 17 MARCH 2009, TUESDAY, 31 MARCH 2009 
DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. APPL 15 OF 2009 
CITATION NO. 2009 WAIRC 00232 
 

CatchWords Award - Award variation - on Commission's own motion to reflect statutory requirements - Industrial 
Relations Act 1979 (WA) s 40B 

Result Application divided, Award varied 
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Mr R. Ballucci on behalf of the WA Hotels and Hospitality Association Inc (Union of Employers) 
 

Reasons for Decision 
1 This application is to amend the Restaurant, Tearoom and Catering Workers’ Award, 1979.  It is primarily directed to the many 

wages columns in the wages clause of the Award which are now obsolete and ought to be removed.  This application is similar 
in purpose to Application 3 of 2009 to amend the Hotel and Tavern Workers’ Award, 1978.  The application similarly 
addressed the changes to the Title clause, the Term, the 2001 changes to Casual Full-Time and Part-Time Employees, Junior 
Employees, Time and Wages Record, Right of Entry and Named Parties to the Award as were addressed in the application 
relating to the Hotel and Tavern Workers’ Award. 

2 When the matter came on for hearing the Commission agreed with a request that the application be divided.  The first part of 
the application will deal with the amendments as proposed in the Registrar’s letter to the parties.  The divided application will 
deal with other matter which the parties themselves see as being appropriate amendments under s 40B of the Industrial 
Relations Act, 1979 (the Act).  These relate to issues of personal leave, annual leave, long service leave, bereavement leave and 
other matters.  The application is divided accordingly.  In relation to this application, Application 15 of 2009 I am satisfied for 
the reasons expressed in Application 3 of 2009 ([2009] WAIRC 00228) that the amendments ought to be made and the Award 
is amended accordingly. 
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2009 WAIRC 00231 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 30 APRIL 2009 
FILE NO/S APPLA 15 OF 2009 
CITATION NO. 2009 WAIRC 00231 
 

Result Award varied  
Representation Ms J. O'Keefe, on behalf of the Liquor, Hospitality and Miscellaneous Union 
 Mr R. Ballucci on behalf of the WA Hotels and Hospitality Association Inc (Union of Employers) 
 

Order 
HAVING heard Ms J. O'Keefe on behalf of the Liquor, Hospitality and Miscellaneous Union and Mr R. Ballucci on behalf of the 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) as agent for a number of the named 
parties to the Award, the Commission, pursuant to the powers conferred on it under s 40B(1)(d) of the Industrial Relations Act 
1979, hereby orders – 

THAT the Restaurant, Tearoom and Catering Workers' Award, 1979 be varied in accordance with 
the following schedule and that such variations shall have effect from the first pay period 
commencing on or after the 30th day of April 2009. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1. Clause 1. - Title:  Delete this clause and insert the following in lieu thereof: 

1. - TITLE 
This Award shall be known as the Restaurant, Tearoom and Catering Workers' Award. 
2. Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. (deleted) 
6. Definitions 
7. Contract of Service 
8. Hours  
9. Additional Rates for Ordinary Hours 
10. Overtime 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
20A. (deleted) 
21. Wages 
21A. Minimum Adult Award Wage 
22. Junior Employees 
23. Apprentices 
24. Option for Annualised Salary 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employees’ Equipment 
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29. No Reductions 
30. Board and/or Lodging 
31. Travelling Facilities 
32 Employment Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Superannuation 
38. Supported Wage System for Employees with Disabilities 
39. Prohibition of Contracting Out of Award 
40. Breakdowns 
41. Location Allowance 
42. Parental Leave 
43. National Training Wage 
44. Enterprise Flexibility 
45. Right of Entry 
46. Termination, Introduction Of Change And Redundancy 
47. Anti-Discrimination 
48. Resolution of Disputes 
49. Further Claims 
50. Union Delegates and Meetings 
51. School Canteen Workers 
Schedule A - Named Parties to the Award 
  
Appendix – McDonald’s Australia Limited Franchisees 

3. Clause 5. - Term:  Delete this clause. 
4.  Clause 20A. – Translation of Full-Time and Part-Time Employees:  Delete this clause. 
5. Clause 21. - Wages: Delete this clause and insert the following in lieu thereof: 

21. - WAGES 
(1) The following shall be the minimum fortnightly rates of wage payable to full-time employees covered by this award – 

Level  
 

Classification  
 

$ per Fortnight  

 
 

Introductory 1114.80 

Level 1 
 

Food & Beverage Attendant Grade 1 
Kitchen Attendant Grade 1 
Guest Services Grade 1 
Gardener 
General Hand 
Yardman 
 

1148.20 

Level 2 
 

Food & Beverage Attendant Grade 2 
Cook Grade 1 
Kitchen Attendant Grade 2 
Night Porter 
Storeperson Grade 1 
Doorperson/Security Officer Grade 1 
Guest Services Grade 2 
 

1198.40 

Level 3 
 

Food & Beverage Attendant Grade 3 
Cook Grade 2 
Kitchen Attendant Grade 3 
Guest Services Grade 3 
Storeperson Grade 2 
Timekeeper/Security Officer Grade 2 
Handyperson 
Forklift Driver 
 

1235.00 

Level 4 
 

Cook Grade 3 
Storeperson Grade 3 
Food & Beverage Attendant Grade 4 
(Tradesperson) 
Guest Service Grade 4 
 

1302.40 
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Level  
 

Classification  
 

$ per Fortnight  

Level 5 
 

Cook Grade 4 
Food & Beverage Supervisor 
Guest Services Supervisor 
 

1385.80 

Level 6 
 

Cook Grade 5 
 

1423.60 

6.  Clause 22. – Junior Employees: Delete subclause (1) of this clause and insert the following in lieu thereof: 
 (1) Subject to the provisions of the Liquor Control Act, 1988, workers under the age of twenty-one years may be employed as 

junior workers in any of the occupations covered by this award, other than an apprenticeship trade. 
7.  Schedule A - Named Union Party:  Delete this Schedule and insert the following in lieu thereof:  

SCHEDULE A - NAMED PARTIES TO THE AWARD 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
Restaurant and Catering Industry Association of Employers of Western Australia Inc 
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) 
Frasers Restaurant 
Forum Tea & Coffee Lounge 
San Remo Pizza Parlour 
Chesterton Lodge Catering 
Shell Roadhouse Karratha 
Meals on Wheels 
Perth City Council 
The City of Stirling 
Westralian Farmers Co-Op Ltd 
Co-Operative Bulk Handling Ltd 
Peters Ice-Cream (W.A.) Pty Ltd 
Arnott Biscuits Ltd 
The Shell Co. of Australia Ltd 
B.P. Refinery Pty Ltd 
Yule Brook College Parents and Citizens’ Association Incorporated 
Fast Eddy’s Café 
8. Schedule B – Respondents: Delete this Schedule. 
9. Appendix – McDonald's Australia Limited Franchisees:  Delete from this Appendix the name Westmead Pty Ltd 

and insert the following in lieu thereof: 
Haydar Family Restaurants Pty Ltd 

 
 

AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2009 WAIRC 00275 
CHILDREN'S SERVICES CONSENT AWARD, 1984 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
WINTERFOLD CHILD CARE INCORPORATED AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 12 MAY 2009 
FILE NO/S APPL 6 OF 2006 
CITATION NO. 2009 WAIRC 00275 
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Result Discontinued 
 

Order 
WHEREAS this is an application to vary the Children’s Services Consent Award 1984 (No A 1 of 1985) (“the Award”); and 
WHEREAS on 13 April 2006 the Commission convened a conference for the purpose of conciliation and at the conclusion of the 
conference the parties were given time for further discussions in respect to varying a number of Child Care awards, including the 
Award; and 
WHEREAS the Commission set down a further conference on 13 June 2006 which was vacated on 12 June 2006 at the request of 
the applicant and the matter was adjourned pending the finalisation of related matters in the Australian Industrial Relations 
Commission; and 
WHEREAS the Commission contacted the applicant on a number of occasions to ascertain the status of the matter and the 
applicant’s intentions in relation to the application; and 
WHEREAS as no contact was made by the applicant after 13 June 2007, the Commission listed the matter for a show cause hearing 
on 9 December 2008; and 
WHEREAS on 9 December 2008 prior to the hearing the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

CANCELLATION OF—Awards/Agreements/Respondents— 

2009 WAIRC 00142 
FUNERAL DIRECTORS' ASSISTANTS' AWARD NO. 18 OF 1962 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 30 MARCH 2009 
FILE NO/S APPL 28 OF 2009 
CITATION NO. 2009 WAIRC 00142 
 

Result Respondent deleted 
 

Order 
WHEREAS the Commission, being of the opinion that the following employer named in the Funeral Directors’ Assistants’ Award 
No. 18 of 1962 no longer carries on business as an employer in the industry to which the award applies did give notice on the 2nd 
day of February 2009 of an intention to strike out that employer as a party to the award; 
AND HAVING read and considered the documents relating to this matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the Industrial Relations Act 1979 (“the Act”) have been complied with, I, 
the undersigned, Chief Commissioner of the Western Australian Industrial Relations Commission, acting on my own motion in 
pursuance of the powers contained in section 47 of the Act, do hereby order and declare: 
 THAT from the date of this order, 
  R Falkingham 
 be struck out of Schedule B – Respondents of the Funeral Directors’ Assistants’ Award No. 18 of 1962. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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NOTICES—Award/Agreement matters— 

2009 WAIRC 00281 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. 34 of 2009 
APPLICATION FOR VARIATION OF AN AWARD TITLED  

“FAST FOOD OUTLETS AWARD 1990” 
NOTICE is given that an application has been made to the Commission by “The Shop, Distributive and Allied Employees’ 
Association of Western Australia” under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder.  The proposed 
changes are in italics. 
Schedule A List of Respondents: Delete this schedule and insert in lieu. 

SCHEDULE A 
LIST OF RESPONDENTS 

All employers throughout Western Australia who are trading as: 

• Red Rooster 

• Pizza Hut W.A. 

• Pizza Hut 

• Hungry Jacks 

• Kentucky Fried Chicken 

• KFC 

• Chicken Treat 

• Big Rooster 

• Chooks Fresh and Tasty 

• McDonalds 

• Subway 

• Heros Pizza 
A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 

(Sgd.)  J SPURLING, 
[L.S.] Registrar. 
12 May 2009 

 
 

2009 WAIRC 00253 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATIONS FOR NEW AGREEMENTS 
Application No’s. AG 11 to 25 of 2009 

NOTICE is given that 15 applications were made to the Commission, on 9 April 2009, by the Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch, under the Industrial Relations Act 1979, for registration of the below 
named Agreements. 

Application No. AG 11 of 2009 
“THE CONGREGATION OF THE MISSIONARY OBLATES OF THE MOST HOLY AND IMMACULATE VIRGIN MARY / 

LHMU NON-TEACHING STAFF ENTERPRISE BARGAINING AGREEMENT, 2009” 
Application No. AG 12 of 2009 

“THE SISTERS OF MERCY WEST PERTH CONGREGATION / LHMU NON-TEACHING STAFF 
ENTERPRISE BARGAINING AGREEMENT, 2009” 

Application No. AG 13 of 2009 
“THE SERVITE COLLEGE COUNCIL / LHMU NON-TEACHING STAFF ENTERPRISE BARGAINING 

AGREEMENT, 2009” 
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Application No. AG 14 of 2009 
“THE SISTERS OF MERCY PERTH (AMALGAMATED) / LHMU NON-TEACHING STAFF ENTERPRISE 

BARGAINING AGREEMENT, 2009” 
Application No. AG 15 of 2009 

“THE EDMUND RICE EDUCATION AUSTRALIA / LHMU NON-TEACHING STAFF ENTERPRISE 
BARGAINING AGREEMENT, 2009” 

Application No. AG 16 of 2009 
“THE TRUSTEES OF THE MARIST BROTHERS SOUTHERN PROVINCE / LHMU NON-TEACHING 

STAFF ENTERPRISE BARGAINING AGREEMENT, 2009” 
Application No. AG 17 of 2009 

“THE ROMAN CATHOLIC BISHOP OF BROOME / LHMU NON-TEACHING STAFF ENTERPRISE 
BARGAINING AGREEMENT, 2009” 

Application No. AG 18 of 2009 
“THE SISTERS OF THE HOLY FAMILY OF NAZARETH / LHMU NON-TEACHING STAFF ENTERPRISE 

BARGAINING AGREEMENT, 2009” 
Application No. AG 19 of 2009 

“THE JOHN XXIII COLLEGE COUNCIL / LHMU NON-TEACHING STAFF ENTERPRISE BARGAINING 
AGREEMENT, 2009” 

Application No. AG 20 of 2009 
“THE INSTITUTE OF THE BLESSED VIRGIN MARY / LHMU NON-TEACHING STAFF ENTERPRISE 

BARGAINING AGREEMENT, 2009” 
Application No. AG 21 of 2009 

“THE ROMAN CATHOLIC ARCHBISHOP OF PERTH / LHMU NON-TEACHING STAFF ENTERPRISE 
BARGAINING AGREEMENT, 2009” 

Application No. AG 22 of 2009 
“THE ROMAN CATHOLIC BISHOP OF GERALDTON / LHMU NON-TEACHING STAFF ENTERPRISE 

BARGAINING AGREEMENT, 2009” 
Application No. AG 23 of 2009 

“THE NORBERTINE CANONS / LHMU NON-TEACHING STAFF ENTERPRISE BARGAINING AGREEMENT, 2009” 
Application No. AG 24 of 2009 

“THE ROMAN CATHOLIC BISHOP OF BUNBURY / LHMU NON-TEACHING STAFF ENTERPRISE
BARGAINING AGREEMENT, 2009” 

Application No. AG 25 of 2009 
“THE CONGREGATION OF THE PRESENTATION SISTERS / LHMU NON-TEACHING STAFF ENTERPRISE

BARGAINING AGREEMENT, 2009” 
As far as relevant, those parts of the proposed Agreements which relate to area of operation or scope are published 
hereunder. 

4. - PARTIES TO THE AGREEMENTS 
These Agreements are made between: 
(1) the employer set out in Appendix A – Parties Bound, and 
(2) the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (‘LHMU’) in respect of employees 

employed pursuant to Clause 5 (2). 
5. - SCOPE 

(1) These Agreements shall apply to those employees as defined in Clause 6. – Definitions of each Agreement 
employed in Western Australia by the employer as prescribed CEO who are members of or are eligible to be 
members of the LHMU. 

(2) These Agreements provide for all conditions contained within the following Awards; 
(a) School Employees (Independent Day & Boarding Schools) Award 1980 
(b) Teachers’ Aides’ (Independent Schools) Award 1988; 
(c) Child Care (Out of School Care – Playleaders) WA Award 2003 

6. –  DEFINITIONS 
These Enterprise Bargaining Agreements cover the following classifications: 
(1) Teachers Aides/ Teaching Assistants as defined in Part III, Clause 37. – Classifications of each Agreement; and 
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(2) School Employees as defined in Part IV, Clause 45. – Classifications of each Agreement and Domestics and 
Cleaners listed in Clause 44 Wages. 

37. – CLASSIFICATIONS 
Teacher Assistants – general … 
Teacher Assistants – special learning needs … 
Aboriginal Teacher Assistants (ATAs) … 
Community Teachers … 

44. – WAGES 
Catholic Education Office - Gardeners and Cleaners 

Classification 
Cleaner Lvl 1/Government Ed Cleaner Lvl 1.2 
Groundsperson/Government Ed Gardener Lvl 1.1 
Groundsperson Grade 2 /Government Ed Gardener Lvl 2.1 
Senior Groundsperson/Government Ed Gardener (Supervisor) Lvl 5.1 
Head Groundsperson/Government Ed Gardener (Horticulturalist) Lvl 6.3 

Domestic Employees 
Level 
 Level 2 
Kitchen Attendant 
Canteen Assistant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendent 
 Level 3 
Cooks (Other) 
  
Level 5 
First Cook Grade 1 or Cook working alone 
Sewing Supervisor 
 Level 6 
First Cook, Grade 2 
 Level 7 
Tradesperson Cook 

45. - CLASSIFICATIONS 
(1) Head Groundsperson  
(2) Senior Groundsperson /Handyperson  
(3) Groundsperson/Handyperson (Grade 2)   
(4) Groundsperson/Handyperson (Grade 1)   
(5) Groundsperson 
(6) First Cook (Grade 2) 
(7) First Cook (Grade 1) 
(8) Tradesperson Cook 

Appendix A –  (as per each application) 
PARTIES BOUND –  
Congregation of the Missionary Oblates of the Most Holy and Immaculate Virgin Mary - Application No. AG 11 of 2009 
Sisters of Mercy West Perth Congregation – Application No. AG 12 of 2009 
Servite College Council - Application No. AG 13 of 2009 
The Sisters of Mercy Perth (Amalgamated) - Application No AG 14 of 2009 
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Edmund Rice Education Australia - Application No AG 15 of 2009 
Trustees of the Marist Brothers Southern Province - Application No AG 16 of 2009 
The Roman Catholic Bishop of Broome - Application No AG 17 of 2009 
The Sisters of The Holy Family of Nazareth - Application No AG 18 of 2009 
John XXIII College Council - Application No AG 19 of 2009 
Institute of the Blessed Virgin Mary - Application No AG 20 of 2009 
The Roman Catholic Archbishop of Perth Inc - Application No AG 21 of 2009 
The Roman Catholic Bishop of Geraldton - Application No AG 22 of 2009 
Norbertine Canons - Application No AG 23 of 2009 
Roman Catholic Bishop of Bunbury - Application No AG 24 of 2009 
Congregation of the Presenation Sisters - Application No AG 25 of 2009 
A copy of the proposed Agreement/s may be inspected at my office at 111 St. Georges Terrace, Perth. 

(Sgd.)  J A SPURLING, 
[L.S.] Registrar. 

30 April 2009 
 

 

2009 WAIRC 00254 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 27 of 2009 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“WAIKIKI PRIVATE HOSPITAL AND LHMU INDUSTRIAL AGREEMENT 2009” 
NOTICE is given that an application was made to the Commission on 30 April 2009, by the Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch, under the Industrial Relations Act 1979, for registration of the above 
named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published 
hereunder. 

2. – PARTIES, AREA AND SCOPE 
The parties to this Agreement shall be Waikiki Private Hospital (“the Employer”) and the Liquor, Hospitality and 
Miscellaneous Union (“the Union”). 
This Agreement shall apply to and bind the Employer and its employees who are members of, or eligible to be 
members of the union. 
The estimated number of employees bound of this Agreement at the time of registration is 18. 

4. - OPERATION 
The parties agree that this Agreement shall be read and interpreted in conjunction with Schedule B of this 
Agreement.  Provided that where there is any inconsistency between this Agreement and Schedule B, this 
Agreement shall prevail to the extent of any inconsistency. 

SCHEDULE B – AWARD CONDITIONS 
This agreement will be read in conjunction with and shall incorporate the terms and conditions of employment, that 
pertain to the employment relationship, of the following; 
1.1 Private Hospitals and Residential Aged Care (Nursing Homes) Award 2002; 
1.2 Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978; 
1.3 Nursing Assistants Award 2002. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  J A SPURLING, 

[L.S.] Registrar. 
5 May 2009 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2009 WAIRC 00205 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RODNEY BLAIR 
APPLICANT 

-v- 
MS SHARRYN O'NEIL, ACTING DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 
AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 22 APRIL 2009 
FILE NO/S U 79 OF 2007 
CITATION NO. 2009 WAIRC 00205 
 

Result Discontinued 
Representation 
Applicant Mr S Millman (of Counsel) 
Respondent Mr R Andretich (of Counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 30 August 2007 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 
WHEREAS the Commission contacted the applicant on a number of occasions requesting advice about the status of the matter; and 
WHEREAS the Commission set down a status conference on 14 December 2007 which date was later changed to 24 January 2008; 
and 
WHEREAS following the conference on 24 January 2008 the respondent’s representative was given time to get instructions about 
an offer put by the applicant at the conference to settle the matter; and 
WHEREAS the Commission contacted the applicant’s representative on a number of occasions about the applicant’s intentions in 
relation to this matter; and 
WHEREAS on 5 December 2008 the applicant’s representative advised the Commission that the applicant would be discontinuing 
the application; and 
WHEREAS the Commission contacted the applicant’s representative on a several occasions about lodging a Notice of 
Discontinuance form; and 
WHEREAS on 3 April 2009 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 8 April 2009 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

2009 WAIRC 00172 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSS COUTTS 
APPLICANT 

-v- 
CASH CITY CANNINGTON 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 6 MARCH 2009 
DELIVERED MONDAY, 6 APRIL 2009 
FILE NO. U 169 OF 2008 
CITATION NO. 2009 WAIRC 00172 
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CatchWords Unfair dismissal - financial difficulty - redundancy - selection of staff - casual employment - Award - 
Industrial Relations Act 1979, s.29(1)(b)(i), Minimum Conditions of Employment Act 1993, s.41 

Result Applicant dismissed unfairly; compensation awarded 
Representation  
Applicant Mr R Coutts 
Respondent Mr B Stockdale 
 

Reasons for Decision 
1 Mr Ross Coutts worked at the pawnbroker, Cash City Cannington, from 31 July to 26 November 2008.  In his application he 

states that his main duties were, “buying/loans on 2nd hand goods, bank collections, retail sales of 2nd hand goods, customer 
service, cashing of cheques”.  He was a full-time employer who worked 45 hours per week at the rate of $17 per hour.  Mr 
Coutts was informed by Mr Bruce Stockdale, the owner, on 26 November 2008, at the start of work, that his services were no 
longer required and they would have to let him go.  In his application Mr Coutts states the grounds for unfairness as follows: 

“The co-worker Jeanette had made false accusations to do with me and slandered me to the owners.  I had no written or 
verbal warnings prior.  I was accused of taking money but there was no police or legal proceedings forwarded.  A day 
prior to my dismissal Jeannette made it noted she was making a call that nite to the owners in relation to my dismissal of 
employment.  I was unfair dismissed on the grounds of Jeanettes slander (lies, spitefulness)” 

2 The respondent denies that Mr Coutts was dismissed due to a conflict with another staff member.  The respondent argues that 
the applicant was made redundant due to difficulties with cash flow in Mr Stockdale’s businesses.  The relevant parts of the 
respondent’s Notice of Answer and Counterproposal state: 

“• The employer commenced business in May-1995. 

• The employer currently has nine full time staff members and four casuals working out of the owners three 
business locations in Cash City Cannington, Cash City Belmont, and Com Wiz Computer Services (Midvale). 

• The applicant was employed for a period of less than 4 months, having commenced on the 31-July-2008 at the 
Cash City Cannington location. 

• In the three months leading up to the applicants retrenchment, the owners cash flow situation seemed to be 
stretched in part due the current global financial crisis. 

• The applicant was retrenched on the 28-Nov-2008 after the company’s financial position worsened. 

• The applicant was part of four full-time and two casuals to be retrenched.  The employer also had to shuffle the 
existing staff from less profitable locations to save further staff retrenchments. 

• Both employers (husband/wife) have commenced working extra hours to also fill staffing gaps. 

• The applicant was paid all outstanding entitlements and also paid in lieu of notice of retrenchment. 

• Any order by the commission to pay compensation to the applicant will place further hardship on the employer, 
which may impact further on staffing levels. 

Counter Proposal 
The employer’s counter proposal is that the employers’ actions were justified under the circumstances and that as the 
applicant was fully paid his entitlements including pay in lieu of notice for the retrenchment, that no financial orders be 
made in favour of the applicant in relation to this claim.  Also any order to reinstate the employee into his former 
position would place the employer in further financial hardship.” 

Evidence 
3 Evidence at hearing was given by Mr Coutts, Mr Stockdale, the owner of the business, and Mr Gavin Spargo, the Manager of 

the Cash City Cannington store.  Mr Coutts says that he was paid notice in lieu of one week and told to leave the store 
immediately.  He does not seek reinstatement, but seeks compensation.  Following his dismissal he enrolled with Cenrelink 
and shortly thereafter received a job offer from Phoenix Metalform to commence work on 5 January 2009 on a salary of 
$44,000 per annum.  He did not manage to find any other casual work between 26 November 2008 and 5 January 2009.  At the 
time of the hearing he remained employed by Phoenix Metalform.  Mr Coutts says that, whilst employed by the respondent, he 
received regularly $670 net one week and $900 net the next week due to Sunday work.   

4 Mr Coutts says: 
“The … the night prior to my dismissal, I was approached by the manager of the Cash City Cannington, which is Gavin 
Spargo. Now, he told me in confidence that Jeanette has made a complaint against me to the owners of the business, 
which is Emily and Bruce, and because she never gets heard through Gavin, because he's a male, she took it to the 
owner's wife, which is a female. I don't know what it was in relation to. I know prior to that, myself and Jeanette didn't get 
along as good as we could of, but I went out of my way as much as possible to make her feel accommodated. Prior to that, 
Jeanette was away for two weeks with very little notice given and I was to fill in her shifts and it didn't bother me. After 
she came back, she had some family matters that she had to deal with and she was very distressed. I guess I was in the 
way. One of Jeanette's friends, which is a co-worker there as well, is James O'Rourke. He … he had a … you know, he 
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had a difference with me, I … I guess and I feel that Jeanette and James had colluded against me in the sense that they 
ganged up on me.  
All right. So coming to your actual dismissal?---Yes.  
Can you tell me about that?---There was no reason for me to get dismissed. I turned up to work on time. I finished on 
time. There was a lot of cash handling. When Jeanette wasn't there, I used to do the banking, large sums of cash went 
through my hands. No money ever went missing. I think it was two days before my dismissal, there was allegedly a 
hundred dollars missing from the … from the float and Mr Stockdale came in and went over the books and Jeanette made 
it noted that, "Well, I wouldn't take the money, Bruce. So it must've been Ross." And I'm like, "Why would I jeopardise a 
job, a career, for a hundred dollars?" I had a … I was just getting back with my partner because we had a recent 
separation, but we were getting back together. I have a five-year-old child. I don't jeopardise a job over a hundred dollars. 
I'm not a thief in that sense. I'm a family person. I just want to do my job and carry on. I think Jeanette made it noted to 
Bruce that, "Either Ross stole it or I stole it," in that sense and because she's been there a longer period of time, well she 
got the upper hand, I guess. I was the one singled out. I spoke my mind and said I didn't take the money. I gave it to 
Jeanette. She made it … made it noted that she didn't take it. The next morning I was dismissed. I was previously warned 
that I was dismissed by Gavin Spargo.  
What do you mean you were previously warned?---The night prior he took me aside and we had a drink together and he 
told me that Jeanette's made a formal complaint to Emily, which is Bruce's partner.  
But you don't know the details of the complaint?---The complaint was Jeanette didn't want to work there if I was working 
there.” (T5-6) 

5 As for the actual dismissal Mr Coutts says: 
“I turned up to work at my normal time, which I start at 8.30. I was then at quarter past 8. I turned up in my work clothes. 
I had my work uniform on. I had my lunch ready for that day. I pull up. I notice Bruce Stockdale's vehicle in the carpark. I 
walk in. Mr Stockdale approaches me and goes, "I'd like to have a talk to you, Ross," and I'm like, "Yes. How can I help 
you?" And he goes, "Well, as you … as you know," I'm not exactly sure what he said because I didn't recall it, but he said 
something along the lines of, "You're not … you're not required here any more and I'm going to have to let you go." And I 
asked the reason, what was it for, why was the reason. In that time frame, Gavin Spargo gives me a book back, which I 
lent him three weeks prior. He gives me that book and he goes to me, "Oh, here you go. Here's your book back." So he 
must've knew the night before that I was getting dismissed that morning because he brought that book in from home. I 
asked Bruce Stockdale … that was the reason he gave me. I said I don't think … I said, "It's not going to finish here 
because I'm not too happy about this." I seen this as a career move - - -  
Sorry. What was the reason he gave you?---"You're not required any more." He didn't give me a reason. He said, "I don't 
like doing this. I regret doing this." And that was it. And I asked … I … he said to me, "If you want, you can leave now." 
I said, I … "Do you want me to work out the day?" He goes, "It's better if you leave now."” (T6) 

6 The applicant says there was no reason to get rid of him; the business was picking up.  He suffered financial hardship after his 
dismissal.  Under cross-examination Mr Coutts says that there were three regular staff in the store and other casual employees.  
He did not see Mr Stockdale get involved in resolving conflicts amongst staff, these were handled in-house by Mr Spargo.  He 
says that Mr Stockdale and Mr Spargo never queried his work habits or work ethics.  He agrees there was a methodology in 
place to track down money if the till was out for the day.  They were looking constantly for amounts that were out.  He agrees 
that Mr Stockdale told him on 26 November 2008 that other employees had left the respondent and that Mr Stockdale could 
not afford to keep him on.  He feels that he should not have been let go and within three weeks a staff member from another 
store, Evan who was a casual employee, was employed at Cash City Cannington.  He was then asked, “Okay. Were you also 
aware that that casual staff member you made mention of, Evan, was also put off that day?---Yes, I do”(T11).  Mr Coutts says 
that Evan was not a satisfactory worker. 

7 Mr Stockdale’s evidence is that he runs three businesses with his wife.  Apart from Cash City Cannington he has another 
pawnbroker shop, Cash City Belmont, and a computer services business.  At the time of the applicant’s dismissal there were 
five full-time employees in the computer services business, three at Belmont and three at Cannington.  There were also three 
casuals utilised between Belmont and Cannington stores.  In the five months leading to 26 November 2008 his wife and he 
experienced a cash flow crisis.  Between August and November 2008, they had to regularly inject cash into the two 
pawnbroker stores.  Mr Stockdale gave the specific dates and amounts.  They had to increase their borrowings and reduce 
savings to provide this cash.  As a consequence he had to start putting staff off in his businesses.  Mr Purtich-Bismark resigned 
on 9 October 2008 as a casual employee from the Cannington store and was not replaced.  On 17 November 2008 Ms Hull, a 
full-time staff member in the Belmont store, was made redundant.  She was told that due to financial hardship they could not 
afford to keep her.  On 21 November 2008 a full-time staff member in the computer services business, Mr Roberts, was made 
redundant.  Mr Stockdale says that he had discussions with his three managers to put all “supplier extraneous expenditure” on 
hold. 

8 Mr Stockdale rang Mr Spargo on the night of 25 November 2008 to tell him that they would have to let go Mr Coutts and Mr 
Evan Pendreigh.  He arranged to meet him at the Cannington store early the next morning.  Mr Stockdale advised Mr Coutts 
that he could not afford to keep him and told him that the reason was purely financial.  He arranged for Mr Spargo to ring 
Mr Pendreigh to tell him that they did not have any more hours for him due to financial cutbacks.  On 3 December 2008 
another full-time member of staff at the computer services business, Mr Wicks, was also put off.   

9 Mr Stockdale says that he was not aware of the problems Mr Coutts had with Jeanette until after he was retrenched.  Mr Coutts 
was paid notice of one week in lieu and was not entitled to any redundancy pay after being with the respondent for four 
months.  He received this advice from Wageline.  He considers that Mr Coutts’ employment was subject to the Shop and 
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Warehouse (Wholesale and Retail Establishments) State Award 1977 (“the Award”).  Mr Stockdale says that at the time of Mr 
Coutts’ retrenchment a casual employee from the Belmont store was relocated to the Cannington store and Mr Stockdale filled 
in the extra hours.   

10 Under cross-examination Mr Stockdale says that he put on Evan in November 2008 to alleviate casual staff shortages on 
Sundays and because the business had done significantly more loans than usual.  He was to be used minimally and only as 
required.  Mr Coutts queried Mr Stockdale about monies received for loans.   

11 Mr Spargo gave evidence that leading up to the termination of Mr Coutts’ employment the store was busy with loans but not in 
retail.  He says that he was not banking any money but was asking Mr Stockdale for money probably twice a week.  Mr 
Stockdale advised him of the retrenchment of Ms Hull.  He was advised also that Brad had been put off from the computer 
services business.  He was told to advise Evan that he was not needed due to cutbacks, and he was aware that probably a staff 
member had to be retrenched in the Cannington store.   

12 Mr Spargo was present when Mr Stockdale advised Mr Coutts that he was no longer to be employed.  Mr Stockdale advised 
Mr Coutts that unfortunately he had to put him off and that he had put other staff off recently.  Mr Spargo says that Mr Coutts 
had not been with the respondent for long so he was the first to go.  Mr Coutts left the premises straightaway.   

13 Mr Spargo says that he tried to sort out problems in the store himself.  He did not advise Mr Stockdale about staff problems.  
The till did not balance regularly and would need to be checked.  At the time Mr Coutts was retrenched, Mr Stockdale told him 
that there were no problems with his work.   

14 Under cross-examination, Mr Spargo was asked why he thought Mr Stockdale employed Evan if he was suffering financially.  
Mr Spargo replied that at that time they were busy in loans but he thinks, “the financial side of things caught up to him pretty 
much around that sort of period”.   

15 Mr Spargo says that a casual named Ben came over to the Cannington store, from the Belmont store, on 27 or 28 November 
2008 to help out.  This staff member is still working at the Cannington store and is full-time.  Mr Spargo says he was made 
full-time, “probably a week after the fact we started putting him on every day”.  The Commission asked him if he meant a 
week after 27 November 2008 and he replied, “yes”.  He says that Ben was employed as a casual two or three months before 
Mr Coutts started with the respondent.  Mr Stockdale asked Mr Spargo questions about the staffing in the Belmont store and 
then there was the following exchange: 

“And did you know who this casual was filling in full-time at the time?---Ben.” (T24) 
16 Mr Stockdale explained in closing in relation to Ben’s employment as follows:  

“He was … he was … his status was casual. We were using him for approximately 45 hours a week and it was during … 
I believe it was during the stimulus package where we actually saw a pick up in the store that I reverted … I … I made an 
undertaking to him that he would be classed as full-time from that point onwards, so it was during December, about mid-
December.” (T24-25) 

Considerations 
17 I have no issue with the credibility of any of the witnesses.  Mr Coutts is of the view that his dispute with Jeanette and an issue 

over the till not balancing led to his dismissal.  Mr Spargo’s evidence is that he dealt with staff matters in-house.  Mr 
Stockdale’s evidence is that he was not aware of the tensions between the applicant and Jeanette until after Mr Coutts was 
retrenched.  Additionally, Mr Spargo and Mr Coutts say that the till was often incorrect and there was a methodology for 
dealing with this.  Mr Stockdale is adamant that Mr Coutts’ termination had nothing to do with the till not balancing.  I made 
certain findings at hearing clear as follows: 

“I think it is clear in my mind, and I'll go to the reasons on another date, that the dismissal was for reasons of redundancy, 
that there were cash flow problems in the business and that other persons were made redundant from the businesses of Mr 
Stockdale. I do not consider it to be a dismissal because of performance issues or because of a dispute between persons or 
a dispute about moneys missing.  To me, the evidence is … is clear on that and the evidence of Mr Spargo backs up the 
evidence of Mr Stockdale.” (T26)  

18 I am persuaded by the evidence of Mr Spargo and Mr Stockdale that issues of money and staff conflict played no part in the 
dismissal.  More importantly, Mr Spargo and Mr Stockdale gave clear evidence of the increased need for money to be put into 
the business leading up to the dismissal.  I accept this evidence as Mr Stockdale also gave detailed evidence as to the staff who 
have left or been retrenched from his business in or around November 2008.   

19 It is the evidence of all three witnesses that the loans work had picked up around the time of Mr Coutts’ dismissal.  
Understandably then Mr Coutts might be less receptive to the view that the respondent’s business could not afford to keep him.  
However, this does not overcome the clear evidence as to the need for significant cash injections into the business and the 
termination of other staff members.  I find that the termination was in fact for reasons of redundancy as Mr Stockdale has 
claimed.  It was a genuine redundancy. 

20 In Webforge Australia Pty Ltd v Richards (2005) 85 WAIG 1445 Sharkey P stated: 
“50 … The classic but not exhaustive definition is that given by Bray CJ in R v Industrial Commission of South 

Australia; Ex parte Adelaide Milk Supply Co-operative Ltd (1977) 16 SASR 6 at 8 (hereinafter referred to as the 
"Adelaide Milk Co-op Case"), where His Honour said:- 

"the concept of redundancy in the context we are discussing seems to be simply this, that a job becomes 
redundant when the employer no longer desires to have it performed by anyone.  A dismissal for redundancy 
seems to be a dismissal, not on account of any personal act or default of the employee dismissed or any 
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consideration peculiar to him, but because the employer no longer wishes the job the employee has been doing 
to be done by anyone."” 

In this matter, there may be an argument that the circumstances did not amount to a redundancy.  However, I consider instead 
that in fact it was a redundancy as staff numbers were being reduced due to financial difficulty. 

21 As foreshadowed at hearing this does not end the consideration of whether the dismissal was in fact unfair.  Employers must 
comply with s.41 of the Minimum Conditions of Employment Act 1993 (MCEA) in matters of redundancy.  Employers must 
also be careful and fair in their consideration of which staff members are to be made redundant. 

22 Section 41 of the MCEA states: 
“41. Employee to be informed  

(1) Where an employer has decided to —  
(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the 
decision has been made, of the action or the redundancy, as the case may be, and discuss with the 
employer the matters mentioned in subsection (2). 

(2)  The matters to be discussed are —  
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimize a 

significant effect, 
as the case requires.” 

Clause 51 – “Redundancy” in the Award also has a provision for “Discussions before Terminations” 
23 The question of an employer’s obligation to comply with s.41 of the MCEA in a case of redundancy was clearly enunciated by 

the Industrial Appeal Court in Garbett v Midland Brick Company Pty Ltd 83 WAIG 893.  Heenan J stated: 
86 Accordingly, a claimant who can establish that his dismissal has been effected in breach of the terms of his 
employment, and is thus wrongful at law, may be on the way to establishing a case of harsh, oppressive or unfair 
dismissal but he will need to establish more than merely this in order to show that the breach of the employment contract 
was of sufficient gravity or significance to bring it within the scope of s 23(3)(h) and, even then, that he has an 
entitlement to payment or compensation going beyond any payments which have been received from the employer before 
relief will be granted under s 23A. 
94 Accordingly, in the present circumstances, I consider that the term implied in all contracts of employment by 
s 41 of the MCEA that, where the employer has decided to take action that is likely to have a significant effect on an 
employee or make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably 
practicable after the decision has been made, of the action on the redundancy, as the case may be, and the obligation to 
discuss with the employee the various matters mentioned in s 41(2), actually requires the employer to bring that 
entitlement to the attention of the employee and to discuss the matters so arising, notwithstanding that the employee may 
not be aware of the existence of his or her entitlement to be so informed or of the obligation of the employer to discuss the 
matters provided.  In the absence of such an obligation, the statutory provision is likely to have haphazard and random 
effect depending upon the existence or otherwise of knowledge by the individual employee, at the relevant time, of the 
effect of s 41.  As the section applies to contracts of employment of all kinds, and the Act is designed to provide 
minimum conditions of employment which will, inevitably, involve many employees at the lower end of the employment 
scale whose knowledge and experience is likely to be limited, I consider that any different approach would fail to ensure 
that such employees receive the benefit of the statutory provision which its policy demonstrates is a necessary ingredient 
of their employment.” 

24 Furthermore Hasluck J stated: 
44 The effect of s 5 of the Minimum Conditions of Employment Act is to make the steps to be taken a condition of 
the contract of employment.  This too suggests that it is appropriate to construe the language used in s 41 by reference to 
the usual normative framework of contractual obligations.  On any view of the matter, the statutory provision does not 
expressly oblige the employee to initiate the discussion, although it would be open to him to do so.  If it were the intention 
of the draftsman to go no further than to require that the employer provide an opportunity for discussion, without being 
obliged to ensure that a discussion occurs, one would expect to find a clear statement to that effect.  As it is, the provision 
clearly contemplates that there will be a discussion about the "matters to be discussed".  In the context of a provision 
which purports to be conferring a benefit upon the employee, this must lead to a conclusion that the employer will initiate 
a discussion about the matters to be discussed. 
61 I noted in earlier discussion also that by s 5(1) the minimum conditions of employment extend to and bind all 
employees and employers and are taken to be implied in a contract of employment.  A minimum condition of 
employment is defined to include a condition prescribed by Pt 5 of the Act such as the obligation to inform and discuss 
set out in s 41 which lies within Pt 5 of the Act.  If one arrives at the conclusion that s 41 has not been complied with, in 
that no sufficient discussion has taken place, then it follows in the circumstances of the present case that the respondent 
employer was in breach of an implied condition of the contract of employment at the time the termination was effected. 
62 Such a conclusion does not lead inevitably to the further conclusion that the employee, in this case the 
appellant, has been subjected to an unfair dismissal and is entitled to relief pursuant to the relevant provisions of the 
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Industrial Relations Act.    It emerges from my review of the decided cases that a decision to dismiss in the context of 
redundancy is a discretionary decision.  If the employer failed to take account of or give proper consideration to its 
obligations under s 41, as appears to be the case, then the exercise of the discretion could arguably be held to have 
miscarried.  However, for the reasons given by Heenan J, I consider that the question of whether or not there was harsh, 
oppressive or unfair dismissal in the present case depends on whether the breach of the implied term caused any loss or 
injury to the appellant by reason of the manner in which the related termination was implemented.  With respect, I agree 
with his view that findings will be required as to whether any identifiable loss was caused and whether the likely effects 
of the redundancy might have been avoided or minimised by discussion.” 

25 In this matter it is plain that Mr Stockdale made a decision on 25 November 2008, or perhaps earlier, to terminate the 
employment of Mr Coutts for reasons of redundancy.  All of his three businesses were in the process of reducing staff numbers 
due to financial difficulties.  Mr Stockdale rang Mr Spargo on the night of 25 November 2008 to advise him of his decision 
and to arrange for him to meet him the next morning when they would tell Mr Coutts of his dismissal.  Mr Spargo was required 
also to telephone Evan and let him know that he would no longer be required. 

26 Both men met Mr Coutts at the start of the business on 26 November 2008 and Mr Stockdale told Mr Coutts he had to let him 
go.  Their recollections of the dismissal are slightly different, however, it is clear on all three accounts that the discussion was 
brief, and did not provide Mr Coutts with any other option other than to leave immediately.  Mr Stockdale was not aware of his 
obligations under s.41 of the MCEA and did not comply with those obligations, which formed part of Mr Coutts’ contract of 
employment.  Accordingly, it is apparent that the manner of Mr Coutts’ dismissal was a breach of his employment contract and 
was wrongful at law.  However, as the decision of the IAC in Garbett made clear, that does not of itself determine that Mr 
Coutts was dismissed unfairly (see also Shire of Esperance –v- Peter Maxwell Mouritz 71 WAIG 891). 

27 Mr Stockdale owns three small businesses and in a relatively short period of time found himself in financial difficulty.  He 
suffered cash flow problems.  He needed to respond quickly and he did so by taking action to reduce staff numbers in all three 
businesses.  There was no targeting of Mr Coutts and the evidence shows that he had no difficulty with Mr Coutts or his work.  
Mr Stockdale was ignorant of his legal obligations, albeit he did seek out some advice from Wageline as to the legal 
requirements for termination payments.  Mr Coutts was paid his legal entitlements.  If the dismissal involved simply a 
procedural breach of s.41 of the MCEA, I would not find, in the circumstances, the dismissal to be unfair.  In saying this I am 
mindful of my obligations under s.26 of the Act and the decision in Undercliffe Nursing Home –v- Federated Miscellaneous 
Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385, which is authority for the 
principle of a fair go all round to employees and employers.  However, Mr Stockdale then proceeded almost immediately to 
move a casual employee, Ben, into the Cannington store on a full time basis and shortly thereafter made him a full-time 
employee.  He ceased to be a casual.  This is the evidence of Mr Spargo and Mr Stockdale supported this by his submissions. 

28 Mr Stockdale was advised, and I agree, that the Award  governs Mr Coutts’ employment.  This award defines casual as: 
“"Casual Worker" shall mean a worker engaged by the hour and who may be dismissed or leave the employer's service at 
any moment without notice and except as hereinafter provided shall not be engaged for more than 30 hours per week in 
ordinary hours. 
Notwithstanding the aforementioned a casual worker may be engaged in ordinary hours for 38 hours per week for periods 
not in excess of 4 consecutive weeks. 
Any casual worker engaged and not permitted to commence work shall receive two hours' pay at the rate of 20 per centum 
in addition to the appropriate rates of wages prescribed in this award.” 

This clause of the Award, in concert with other provisions of the Award (eg. Clause 9), differentiates clearly a casual from a 
full-time employee.  The contract of employment (the Award) offers a different sense of security of employment between the 
two types of employees. 

29 In Amalgamated Metal Workers and Shipwrights Union of Western Australia & the Operative Painters and Decorators Union 
of Australia, West Australian Branch and Australian Shipbuilding Industries (WA) Pty Ltd 67 WAIG 733 Brisden J stated at 
page 737: 

“In the instant case the Full Bench was required to determine according to the criteria laid down in section 26 whether 
there ought properly to be an order for the re-employment of the employees concerned.  It was conceded on all sides that 
there had to be a reduction in the number of persons employed.  There was no dispute as to the classifications of work or 
callings from which the redundancies should be selected.  The only question was whether the claimants through their 
unions had demonstrated that it was unjust or unequitable that their services should be terminated.  It was implicit in each 
case that if the employee in question was not to be sacked then someone else would be.  It seems to me that it is not only 
just and equitable but patently obvious that in a situation where it is admitted that there must be a reduction in the 
workforce the person who complains that he is selected must demonstrate that some other person should have been 
selected before him.  If this were not so the situation would arise (as the President observed) that the employer would 
effectively be prevented from exercising his undoubted right to reduce the number of employees.” 

30 In this matter the employment of the casual employee Ben, in the place of Mr Coutts was, in my view, unfair.  Ben in fact soon 
thereafter was given the job full-time.  The consideration seemed simply to be that Ben had been in Mr Stockdale’s 
employment for longer than Mr Coutts.  However the evidence is that he was employed only on a casual basis before he took 
over from Mr Coutts.  Casual employment by definition in the Award is not regular, ongoing employment.  Yet Ben was 
preferred to Mr Coutts without any discussion with or any consideration given to retaining Mr Coutts in his job, or 
consideration to the impact of the dismissal upon him.  This is not simply a question of following the wrong process in 
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terminating Mr Coutts’ employment.  The dismissal was substantively unfair.  Mr Coutts had an unblemished work record.  He 
was a full-time employee.  He should have retained his employment over Ben.  I find the dismissal to be unfair.   

31 Reinstatement is clearly impracticable.  Mr Coutts has another job.  The period from 26 November 2008 to 5 January 2009 
inclusive is a period of 5.4 weeks, less one week’s notice that was paid, is 4.4 weeks.  His income was $670 net one week and 
$900 net the next week, that is an average of $785 per week.  I would therefore calculate the compensation as follows:  4.4 
weeks multiply by $785 equals $3,454 net.  This amount should be paid by the respondent to the applicant within 7 days of the 
order.  The respondent is responsible for any taxation liability on this amount which may be due to the Commissioner for 
Taxation. 
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Order 
HAVING heard Mr R Coutts on his own behalf and Mr B Stockdale on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby: 

DECLARES that the applicant, Ross Coutts, was unfairly dismissed by the respondent on the 26th day of November 
2008; 
DECLARES that reinstatement is impracticable; 
ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $3,454.00 to Ross 
Coutts, within 7 days from the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 30th day of December 2008 the applicant filed a Form M1 Request for Mediation in respect of this matter; and 
WHEREAS application U 136 of 2008 was put aside pending the resolution of the request for mediation; and 
WHEREAS on the 26th day of March 2009 the applicant filed a Notice of Discontinuance in relation to this application; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00191 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROWENA  EVANS 
APPLICANT 

-v- 
HARVEY FRENCH HOT BREAD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 APRIL 2009 
FILE NO U 128 OF 2008 
CITATION NO. 2009 WAIRC 00191 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 13 November 2008 at the conclusion of which the matter was resolved; and  
 
WHEREAS the applicant advised the Commission on 2 April 2009 that she wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00192 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CARLY MAY GRACE 
APPLICANT 

-v- 
LUXOTTICA RETAIL AUSTRALIA (TRADING AS BRIGHT EYES W A) 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 15 APRIL 2009 
FILE NO U 32 OF 2009 
CITATION NO. 2009 WAIRC 00192 
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Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 2 April 2009 that she wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 
 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00136 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID GREENE 
APPLICANT 

-v- 
ASUDO ENGINEERING AND FABRICATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 27 MARCH 2009 
FILE NO/S B 21 OF 2009 
CITATION NO. 2009 WAIRC 00136 
 

Result Withdrawn by leave 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 26 March 2009 the applicant advised the Commission that he did not wish to proceed with the matter; and 
WHEREAS on 26 March 2009 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00186 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LAURA HOWIE 
APPLICANT 

-v- 
SANDRA MURRAY 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 9 APRIL 2009 
FILE NO/S U 146 OF 2008 
CITATION NO. 2009 WAIRC 00186 



89 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                   525 
 

 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 27th day of January 2009 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the applicant sought time to consider her position; and 
WHEREAS the parties continued to negotiate for the purpose of attempting to settle the matter; and 
WHEREAS on the 6th day of March 2009, the applicant advised the Commission of her intention to file a Notice of Discontinuance; 
and  
WHEREAS by the 24th day of March 2009 the applicant had not filed a Notice of Discontinuance, nor had she responded to 
messages left for her by the Commission; and 
WHEREAS by letter dated the 24th day of March 2009 the Commission directed the applicant to advise the Commission of her 
intentions regarding the application no later than 5.00 pm on the 1st day of April 2009 and that if she had not contacted the 
Commission by that time it would be assumed that she did not wish to proceed with the application and an order of dismissal would 
issue; and 
WHEREAS by 5.00 pm on the 1st day of April 2009, the applicant had failed to contact the Commission; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this matter be and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00258 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HUGH ALAN JONES 
APPLICANT 

-v- 
DELAWARE NORTH COMPANIES 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 7 MAY 2009 
FILE NO/S B 53 OF 2009 
CITATION NO. 2009 WAIRC 00258 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 28th day of April 2009 the applicant advised the Commission that he wished to withdraw his application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
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2009 WAIRC 00131 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RUPESH KULSHRESTHA 
APPLICANT 

-v- 
CVD ENGINEERING AND FABRICATION WELSHPOOL 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 21 JANUARY 2009 
DELIVERED TUESDAY, 24 MARCH 2009  
FILE NO. U 147 OF 2008, B 147 OF 2008 
CITATION NO. 2009 WAIRC 00131 
Catchwords Termination of employment - Claim of harsh, oppressive and unfair dismissal - Principles applied - 

No dismissal at the initiative of the employer - Commission lacks jurisdiction – Application dismissed 
– Contractual benefits claim - Entitlements under contract of employment - Unpaid Wages, 
Superannuation, Expenses - Application upheld in part - Orders issued - Industrial Relations Act 1979 
s 7, s 27(1), s 29(1)(b)(i), s 29(1)(b)(ii) 

Result Application alleging unfair dismissal dismissed.  Application for denied contractual benefits upheld in 
part 

Representation  
Applicant Mr R Kulshrestha on his own behalf 
Respondent Mr K Torvi 
 

Reasons for Decision 
1 On 30 October 2008 Rupesh Kulshrestha (“the applicant”) lodged applications in the Commission pursuant to s 29(1)(b)(i) and 

(ii) of the Industrial Relations Act 1979 (“the Act”) against CVD Engineering and Fabrication Welshpool (“the respondent”) 
claiming that he was unfairly terminated on 16 October 2008 and that he was owed a number of benefits under his contract of 
employment with the respondent. 
Proper name of the respondent 

2 During the proceedings it became clear that the respondent had been incorrectly named by the applicant and as a result the 
applicant sought leave to amend the respondent’s name.  Given the respondent’s consent to this course of action and the 
Commission’s powers under s 27(1) of the Act, and having formed the view that it was appropriate in the circumstances to 
grant the amendment, I propose to issue an order that CVD Engineering and Fabrication Welshpool be deleted as the named 
respondent in these applications and be substituted with K & V Torvi Pty Ltd trading as CVD Engineering and Fabrication. 
Applicant’s evidence 

3 The applicant has a Diploma of Mechanical Engineering and a Bachelor of Business Administration. 
4 The applicant gave evidence that on or about 29 July 2008 a recruitment consultant referred him to the respondent as he was 

looking for employment and investment opportunities.  The applicant stated that as a result of this referral he had discussions 
on 29 and 30 July 2008 with the respondent’s Business Manager Mr Keshav Torvi and the respondent’s Accountant and 
Company Officer Mr Gujer Baliwala.  The applicant stated that as a result of these discussions his wife Ms Rashmi 
Kulshrestha decided to invest $36,663.00 in the respondent’s operations and become a one-third share holder and he was 
offered a position as the respondent’s Workshop Manager, which he accepted. 

5 The applicant stated that he worked in this role from 31 July 2008 through to 16 October 2008 on a permanent, full-time basis 
working 38 hours per week, earning an annual salary of $55,000.  The applicant maintained that he worked hard and he 
claimed that throughout August and September 2008 the respondent made a profit.  The applicant then stated that orders for the 
factory declined during September 2008. 

6 The applicant gave evidence that the respondent often paid his wages and the wages of other employees late and the applicant 
also stated that even though he worked through to 2 October 2008 he was only paid the wages due to him up to the fortnight 
ending 14 September 2008. 

7 The applicant gave evidence that on 2 October 2008 Mr Torvi asked him to take three weeks’ leave until the respondent 
received new orders and the applicant stated that he understood that he would be paid to take this leave.  The applicant then 
tendered a letter that he wrote on that date confirming the taking of this leave (see Exhibit A4).  The applicant gave evidence 
that when he was on leave he received a letter from Mr Torvi terminating him on the basis that the respondent no longer 
wanted to employ him and the letter also stated that he had been made redundant (Exhibit A5).  The applicant maintained that 
his termination was unfair as other part-time casual employees continued to be employed by the respondent and no one else 
was made redundant.  The applicant stated that when he received the letter dated 16 October 2008 he did not contest his 
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termination or raise with the respondent that another employee should be made redundant instead of him however he did ask 
for the payment of his outstanding wages, expenses owed to him and a redundancy payment. 

8 The applicant gave evidence that he commenced working in another position on 6 October 2008 earning more than what he 
was earning with the respondent and he remains in this position. 

9 The applicant is seeking an order for the payment of $58,461.52 which is made up of the following: 

• $2,115.38 gross as wages from 15 September 2008 to 28 September 2008. 

• $2,115.38 gross made up of 44 hours of annual leave and wages owing from 29 September 2008 to 12 October 
2008. 

• $2,115.38 gross as paid sick leave owing to him for the period 13 October 2008 to 26 October 2008 based on an 
arrangement at the applicant’s previous workplace where employees were paid to take sick leave when there 
was a shortage of work for employees to undertake. 

• $2,115.38 gross as two weeks’ notice as specified in the applicant’s contract of employment. 

• $50,000 as a redundancy payment even though the applicant conceded that he had no agreement with the 
respondent to be given a redundancy payment if he was made redundant. 

10 The applicant is seeking reimbursement for the following expenses which he claims were incurred by him under his contract of 
employment with the respondent: 

• $16.50 as reimbursement for tools he purchased on behalf of the respondent (Exhibit A7). 

• $262.56 as reimbursement for 164.1 kilometres he travelled on work related matters.  The applicant gave 
evidence that Mr Torvi and Mr Baliwala told him to record the kilometres he travelled each fortnight for 
reimbursement purposes and he gave evidence that even though there was no agreement between the parties as 
to the amount he was to be paid he is seeking reimbursement based on $1.60 per kilometre.  The applicant gave 
evidence that he recorded the kilometres he travelled in a note book (see Exhibit A8). 

• $150 as reimbursement for work related telephone expenses incurred by him based on $50 per month.  The 
applicant maintains that he reached an agreement with Mr Torvi and Mr Baliwala in the second week of August 
2008 that he be reimbursed this amount and he has not been paid this entitlement. 

• $1,100 being the balance of the cost of a website installed for the respondent by a friend of the applicant.  The 
applicant gave evidence that the original cost of the website was $1,600 which included maintenance of the site 
for one year and the respondent had only paid $500 for the website.  The applicant stated that $1,100 was 
therefore due to be paid to him to forward to his friend in India. 

• $3,894 as reimbursement for the rental of a forklift which was used by the respondent.  Even though the 
applicant initially claimed this amount, at the end of the hearing it became apparent that he was no longer 
pursuing this claim as the parties agreed that this amount had been offset against the amount paid by the 
applicant’s wife for her share of the respondent’s business. 

• $1,280 in interest on the amount the applicant claimed he was owed by the respondent even though he conceded 
that he had no agreement with the respondent to pay interest on any monies due to be paid to the applicant by 
the respondent. 

• $50 for the cost of lodging these applications, $50 as income forgone for attending the conciliation conference 
which the respondent did not attend and car park expenses of $6.00 incurred for attending this conference. 

• Superannuation Guarantee Charge payments not paid by the respondent throughout the duration of the 
applicant’s employment with the respondent. 

11 Under cross-examination the applicant denied that Mr Torvi told him not to take leave on 2 October 2008 but he conceded that 
during a conversation he had with Mr Torvi on this date he told him that he was looking for alternative employment and that he 
would be able to find another job.  The applicant also confirmed that during this discussion he gave the workshop keys to 
Mr Torvi.  The applicant was unsure if any of the other employees had threatened to leave the respondent on this date.  The 
applicant stated that he wrote the memo detailing his leave entitlements for Mr Torvi to sign on the morning of 2 October 2008 
and he also visited Mr Torvi that afternoon and asked him for a letter confirming that he was not on probation and he stated 
that Mr Torvi signed this letter. 

12 The applicant denied that he left his employment with the respondent of his own volition. 
13 The applicant agreed that the respondent did not authorise him to claim mileage for driving employees home but he understood 

that the respondent would reimburse him for incurring these travel costs.  The applicant also stated that he did not have any 
agreement with the respondent to reimburse him for his travelling expenses. 

14 The applicant gave evidence that he had a meeting in the middle of August 2008 with Mr Torvi and Mr Baliwala where he 
raised the issue of being reimbursed for his telephone calls and he stated that Mr Baliwala proposed that he be paid $50 per 
month. 

15 The applicant gave evidence that the amount initially agreed to be paid by the respondent for the website was $500 but as 
corrections were needed to be done to the website a further $1,100 had to be paid by the respondent and $1,600 was therefore 
the real cost of this website.  The applicant stated that when he advised Mr Torvi about this additional cost in the middle of 
August 2008, he agreed to pay this amount. 
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16 The applicant agreed that some amounts owing to him had been paid by way of an offset against the share price which was to 
be paid by his wife and these offsets included four weeks’ wages owing to the applicant as well as the cost of the rental of the 
forklift ($4,230 in wages and $3,894 for the forklift). 
Respondent’s evidence 

17 Mr Torvi is the respondent’s Business Manager and he gave evidence that the respondent commenced operating on 18 March 
2008.  Mr Torvi stated that he had negotiations with the applicant about selling a one-third share in the respondent’s business 
to his wife and after she decided to become a shareholder $16,000 out of her share price was used to pay off some of the 
respondent’s debts.  Mr Torvi stated that the applicant also transferred a further $9,900 into the respondent’s account as part of 
his wife’s share payment.  To the best of Mr Torvi’s knowledge this was the full amount paid by the applicant’s wife and the 
balance of the payment of the one-third share in the respondent’s business was offset by payments due to the applicant which 
included reimbursement for the payment for the cost of the hire of a fork lift and the reimbursement of four weeks’ wages for 
the applicant. 

18 Mr Torvi confirmed that the applicant was employed on a full-time basis and he stated that he was on probation for one month. 
19 Mr Torvi gave evidence that on the morning of 1 October 2008 the applicant telephoned him about some issues at the 

workshop as a result of employees not being paid their wages on time and Mr Torvi stated that the applicant told him that one 
employee wanted to assault him.  After Mr Torvi arrived at the workshop later that morning he told the respondent’s 
employees that their wages had been paid by the respondent but the bank had delayed this payment.  Mr Torvi stated that the 
applicant then told him that he had another job to go to and he returned the workshop keys to Mr Torvi.  Mr Torvi asked the 
applicant not to leave the workshop because he needed to have someone in authority working there to supervise the other 
employees because of a prior accident in the workshop.  Mr Torvi also stated that the applicant was also not due the leave that 
he claimed he was entitled to take.  Mr Torvi stated that when the applicant presented him with the memo on the afternoon of 
1 October 2008 confirming that he was going on leave he refused to agree to the applicant going on leave and he asked him not 
to go (see Exhibit A4). 

20 Mr Torvi stated that the respondent had not paid the applicant his wages from 15 September 2008 to 1 October 2008 and he 
agreed that the applicant was owed wages for this period. 

21 Mr Torvi gave evidence that on the afternoon of 1 October 2008 the applicant visited him at the workshop and asked him to 
sign a letter confirming that the applicant was not on probation so that he could obtain a bank loan.  Mr Torvi stated that after 
he signed this letter the applicant left the respondent’s premises and did not return. 

22 Mr Torvi stated that as he was worried about what the applicant may do after his discussion with him on 1 October 2008, on 
2 October 2008 he wrote a summary of his dealings with the applicant the previous day (Exhibit R2). 

23 Mr Torvi stated that as he had not heard from the applicant about returning to work after two weeks he sent him a letter on 
16 October 2008 advising him that he had been terminated (see Exhibit A5).  Mr Torvi gave the following evidence about this 
letter: 

“All right. So you sent him a letter?---Yes ma'am. 
What was the nature of that letter?---It was a termination letter ma'am. 
Well why did you do that if the applicant had already left?---Ah, we need...we had...we wanted some proof that he is not 
going to come back. Because after two weeks he might - - - 
Well if the applicant can be...if Mr Torvi can be shown exhibit A5. Is that the letter that you - - - ---Yes ma'am. 
All right. - - - ---I downloaded it from the internet. This format. 
All right. And, why did you send that letter to the applicant?---I had to sack him because he never responded for two 
weeks anywhere, he doesn’t want to know about us, he doesn’t want to do anything and I was worried. You know, after 
three weeks he might come and say is my employment still available and I am working back. That attitude is not 
acceptable in the workshop. 
All right. And, then what happened?---That’s it ma'am. After that time here today. We never spoke.” 

(Transcript p 43) 
24 Mr Torvi maintained that as the applicant had left his employment with the respondent he was not entitled to be paid the two 

weeks’ notice he was claiming.  Mr Torvi stated the following: 
“The applicant is also claiming two weeks pay in lieu of notice and you say that that’s not owed to him because he 
resigned?---He didn’t resign, he just walked away. I wanted some proof that he left the job, that’s why I had to do that 
after two weeks. After I gave him two weeks and after that I gave him another two weeks (sic) notice saying that you are 
not working after this time. At least you should have made an effort to come to me and talk (sic) what’s happening, it 
never happened.” 

(Transcript p 44) 
25 In addition to the wages the respondent owes the applicant for the period from 15 September 2008 to 1 October 2008, Mr Torvi 

conceded that the applicant was owed one week’s pay in annual leave entitlements and superannuation payments due under the 
Superannuation Guarantee Charge which, he maintained, the respondent would soon pay.  Mr Torvi gave evidence that the 
respondent did not have any agreement with the applicant to pay him sick leave entitlements whilst he was on leave as this 
leave was only due to an employee when they were sick and he stated that he had no agreement with the applicant to make any 
payment to him if he was made redundant and he maintained that the applicant was not made redundant and the reference to 
this in the letter of 16 October 2008 was an error. 
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26 Mr Torvi gave evidence about the expenses being claimed by the applicant.  Mr Torvi stated that the respondent had no 
agreement with the applicant to reimburse him for the cost of using his mobile telephone until an arrangement was reached 
with the applicant in the evening of 1 October 2008 that the applicant be paid $50 per month and he stated that this payment 
was not to be paid until the following month.  Mr Torvi also stated that the applicant was based in the workshop and he used 
the respondent’s telephone when he needed to make work related calls.  Mr Torvi stated that he told the applicant not to 
purchase tools for the respondent nor did the respondent have any arrangement with the applicant for him to be reimbursed for 
work related travelling expenses.  Mr Torvi accepted however that the applicant should be reimbursed for travelling expenses 
incurred for purchasing items at Roofmart on 29 August 2008 and he agreed to reimburse the applicant for a work related 
purchase on 23 September 2008 and for his travelling expenses on 6 August 2008 (see Exhibits A7 and A8).  Mr Torvi also 
gave evidence that he told the applicant not to drive employees home. 

27 Mr Torvi stated that the respondent paid $500 to the applicant for the cost of the website which he maintained covered a 
12 month period and he stated that this amount was offset against the money owed by the applicant’s wife for her share in the 
respondent’s business.  Mr Torvi stated that the website never worked properly and he gave evidence that he never reached any 
agreement with the applicant to pay an additional sum of $1,100 for the website. 

28 Mr Torvi stated that he never agreed to pay the applicant interest on monies owing to him. 
29 Mr Torvi stated that all of the respondent’s employees were employed on a casual basis except himself and the applicant and 

Mr Torvi gave evidence that after the applicant left the two remaining employees resigned and Mr Torvi had to employ two 
new employees.  Mr Torvi stated that the respondent is currently not trading and has not done so since 31 December 2008. 

30 Under cross-examination Mr Torvi stated that he did not accept the memo the applicant wrote on 1 October 2008 as a leave 
application and he stated that the applicant was not due any leave entitlements at that point in time.  Mr Torvi reiterated that he 
had a discussion with the applicant about paying his telephone expenses on 1 October 2008 and he maintained that no 
discussions had taken place with the applicant about this issue prior to that date.  Mr Torvi maintained that it was the 
applicant’s decision to be paid his initial four weeks’ wages as an amount which was offset against his wife’s share price 
contribution but he then stated that it was a mutual understanding between the applicant and the respondent that this occur. 
Submissions 

31 The applicant maintains that he was unfairly terminated.  The applicant argues that he has suffered as a result of his 
termination and he claims he was disadvantaged as he was not paid wages owing to him.  The applicant is seeking the payment 
of wages owing to him as well as sick and annual leave entitlements and the applicant is also claiming compensation of 
$50,000 for his unfair termination, $50,000 as a redundancy payment and two weeks’ pay in lieu of notice owed to him under 
his contract of employment with the respondent.  The applicant is also seeking the expenses detailed at Exhibit A9 (see 
paragraph 10). 

32 The respondent maintains that it did not terminate the applicant and claims that he left his employment of his own accord and 
the applicant is therefore not entitled to be paid two weeks’ pay in lieu of notice.  Mr Torvi also submits the applicant is 
seeking to obtain money from the respondent so that the share amount paid by the applicant’s wife is returned to the applicant.  
The respondent concedes that the applicant is owed the wages he is claiming up to 1 October 2008 plus one weeks’ pay in 
annual leave entitlements but the respondent rejects the other leave and redundancy amounts being claimed by the applicant 
are owed to him, except the Superannuation Guarantee Charge superannuation contributions which are due to be paid by the 
respondent on behalf of the applicant.  The respondent agrees to pay the applicant’s claim for $16.50 as reimbursement for 
tools and 25.7 kilometres for the applicant travelling on 6 and 29 August 2008 but the respondent disputes all of the other 
claims being sought by the applicant and argues that the applicant is not entitled to be paid these amounts because the 
respondent had no agreement with him to reimburse the amounts he is claiming. 
Findings and Conclusions 
Credibility 

33 I listened carefully to the evidence given by both the applicant and Mr Torvi and closely observed both witnesses.  I have 
concerns about the veracity of the evidence given by the applicant.  I find that the applicant gave inconsistent evidence at times 
and I find that some of his evidence was misleading and I also formed the view that some of the applicant’s evidence was both 
unconvincing and self-serving.  The applicant claimed in examination in chief that Mr Torvi and Mr Baliwala told him to 
record the kilometres he travelled each fortnight for reimbursement purposes yet under cross-examination he conceded that he 
did not have an agreement with the respondent that he be reimbursed travel costs.  In my view the applicant’s evidence that he 
was told by Mr Torvi to take three weeks’ paid leave on 1 October 2008 was implausible as the applicant conceded that he had 
no agreement with the respondent to be paid his sick leave entitlements when there was a shortage of work and the applicant 
gave evidence that he had not obtained alternative employment as at 1 October 2008 yet he commenced employment in a new 
position on 6 October 2008, just two working days after he maintained he was told to take leave and he told Mr Torvi that he 
did not have another job to go to.  I find that the evidence given by the applicant about why he returned the workshop keys to 
Mr Torvi and when he claimed to have reached agreements with Mr Torvi, Mr Baliwala and himself about the payment in full 
of the website and payment of his phone expenses to be unconvincing and his demeanour when giving evidence about these 
issues in my view undermined the credibility of his assertions in this regard.  I also find that the applicant was evasive when he 
gave evidence about whether or not any employees had threatened Mr Torvi on or about 1 October 2008 (transcript p 23).  On 
the other hand I find the evidence given by Mr Torvi to be in the main consistent, the evidence he gave about his interactions 
with the applicant on 1 October 2008 was plausible and his evidence was supported by the summary he completed on 
2 October 2008 which was the day after the applicant ceased working with the respondent.  This summary also has a facsimile 
date of 2 October 2008 on it which in my view lends weight to Mr Torvi’s evidence that he wrote this summary on or about 
2 October 2008.  As I have a range of concerns about the evidence given by the applicant and as I have found that Mr Torvi 
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gave credible and consistent evidence, where there is any conflict in the evidence given by the applicant and Mr Torvi, I prefer 
the evidence given by Mr Torvi. 

34 The applicant argues that he was unfairly terminated on or about 16 October 2008 and the respondent claims that the applicant 
abandoned his employment on 1 October 2008. 

35 In relation to an unfair dismissal claim brought pursuant to s 29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the 
balance of probabilities, to demonstrate that he or she has been dismissed by the employer to attract the Commission’s 
jurisdiction. 

36 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

37 A termination is predicated on an employer’s actions resulting in the cessation of the employment relationship.  In Mohazab v 
Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court of Australia 
said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act 
of the employer results directly or consequentially in the termination of the employment and the employment relationship is 
not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have 
remained in the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

38 Given my views on witness credit I find that the applicant brought his contract of employment with the respondent to an end of 
his own volition and I reject the applicant’s claim that Mr Torvi directed him to take three weeks’ leave on 1 October 2008 and 
that he was terminated on 16 October 2008 when Mr Torvi sent him a letter terminating him on the basis that the respondent 
had made the applicant’s position redundant. 

39 I find that the applicant commenced employment with the respondent as its workshop manager on 31 July 2008 and continued 
in this position until 1 October 2008. 

40 I find that by 1 October 2008 the applicant had made a decision to work elsewhere as he was upset at the tardy payment of his 
wages by the respondent and he was also aware that production levels at the workshop were declining and that he may not 
have ongoing employment with the respondent.  I find that the applicant asked Mr Torvi to attend the factory on the morning 
of 1 October 2008 on the pretext of telling him that an employee wanted to assault him and I find that after Mr Torvi arrived at 
the workshop that morning and advised employees that their wages had been paid by the respondent but the transfer of these 
funds was held up by the bank the applicant advised him that he would be starting another job on a temporary basis for two 
weeks and he handed Mr Torvi the keys to the workshop and took his tool box from the site.  I find that Mr Torvi did not want 
the applicant to cease working with the respondent and because he required employees in the workshop to be supervised when 
he undertook marketing duties off-site and as there had been a prior incident at the factory which required the applicant to 
continue working in the workshop to supervise employees he asked the applicant not to leave the respondent’s premises.  I find 
that the applicant ignored Mr Torvi’s request to continue working for the respondent and I find that the applicant left the 
respondent’s premises of his own accord and chose not to return to his position as workshop manager.  In the circumstances I 
find that the applicant resigned from his employment with the respondent with immediate effect on the morning of 1 October 
2008 and did so without giving the respondent the required two weeks’ notice. 

41 Even though Mr Torvi wrote to the applicant on 16 October 2008 terminating him on the basis of making the applicant’s 
position redundant, I accept Mr Torvi’s evidence that he sent the applicant this letter to ensure that the employment 
relationship between the parties had been finalised with some certainty.  In reaching this view I also take into account the 
information contained in the note generated by Mr Torvi on or about 2 October 2008 which refers to the respondent no longer 
wishing to employ the applicant as the applicant had already left his job and was no longer an employee of the respondent. 

42 I find that subsequent to leaving the respondent’s premises on the morning of 1 October 2008, and in an endeavour to cover the 
fact that the applicant had left his job with the respondent, the applicant returned to the workshop and asked Mr Torvi to sign a 
memorandum stating that the applicant had commenced on a period of three weeks’ paid leave.  In my view Mr Torvi’s refusal 
to sign this memorandum adds weight to my conclusion that the respondent wanted the applicant to remain working with the 
respondent. 

43 In reaching the conclusion that the applicant voluntarily ceased his employment with the respondent I find that Mr Torvi did 
not take any action or behave in any way towards the applicant on 1 October 2008 or prior to that date which contributed to the 
applicant ceasing his employment with the respondent.  Whilst the applicant had not been paid his wages for the period 
15 September 2008 to 1 October 2008, I accept that the respondent had previously made arrangements with the applicant to 
ensure that he was paid the wages due to him. 
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44 As I have found that the applicant brought his contract of employment with the respondent to an end of his own volition, the 
applicant was not terminated and thus the Commission is without jurisdiction to deal with this application and an order will 
issue dismissing application U 147 of 2008. 

45 The applicant maintains that the respondent owes him $58,461.52 in outstanding wages, sick leave, annual leave entitlements, 
two weeks’ notice and redundancy entitlements.  It is not in contest and I find that the applicant worked from 15 September 
2008 through to 1 October 2008 and was not paid his normal wages for the work he completed during this period and Mr Torvi 
agrees that these monies should be paid to the applicant.  An order will therefore issue that the applicant’s wages for the period 
15 September 2008 through to 1 October 2008 be paid by the respondent ($2,749.99 gross).  It is also not in dispute and I find 
that the applicant is owed one week’s pay in annual leave entitlements as this would be the amount of annual leave that would 
normally accrue to an employee who has worked for an employer for approximately three months ($1,057.69 gross).  I will 
therefore issue an order for these amounts to be paid by the respondent to the applicant.  The applicant is claiming two weeks’ 
paid sick leave which he maintains is an entitlement due to him however the applicant also gave evidence that he had no 
agreement with the respondent to be paid unused sick leave during a period when there was insufficient work to be carried out 
and this claim was based on a previous agreement he had with another employer.  As the applicant did not have an agreement 
to be paid his sick leave entitlements when he was not unwell this claim is therefore rejected.  I have already found that the 
applicant was not terminated and that he resigned of his own volition and the letter Mr Torvi wrote to the applicant on 
16 October 2008 was therefore of no effect so the applicant’s claims for two weeks’ pay in lieu of notice and a redundancy 
payment fails.  In any event the applicant conceded that he did not have any agreement with the respondent to be entitled to 
any payment if he was made redundant.  The applicant’s claims for these payments are therefore denied. 
Denied Contractual Benefits 

46 The applicant is claiming that he is owed a range of denied contractual benefits.  The law with respect to these matters is well 
settled.  For an applicant to be successful in such a claim a number of elements must be established.  The claim must relate to 
an industrial matter pursuant to s 7 of the Act and the claimant must be an employee; the claimed benefit must be a contractual 
benefit that being a benefit to which there is an entitlement under the applicant's contract of service; the relevant contract must 
be a contract of service; the benefit claimed must not arise under an award or order of this Commission; and the benefit must 
have been denied by the employer:  Hotcopper Australia Ltd v David Saab (2001) 81 WAIG 2704; Ahern v Australian 
Federation of Totally and Permanently Incapacitated Ex-Service Men and Women (WA Branch Inc) (1999) 79 WAIG 1867.  
The meaning of “benefit” has been interpreted widely in this jurisdiction:  Balfour v Travel Strength Ltd (1980) 60 WAIG 
1015; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307. 

47 I find that the applicant was an employee of the respondent and that he was employed under a contract of service.  I find that 
the claims being sought by the applicant, excluding the claim for the reimbursement of the cost of the website, are industrial 
matters for the purposes of s 7 of the Act as they relate to payments the applicant maintains are due to him and which arise out 
of his employment with the respondent.  I also accept that the other benefits that the applicant is claiming do not arise under an 
award or order of this Commission.  In excluding the cost of the website I find that the amount the applicant is claiming for the 
website does not constitute a claim which can be regarded as an industrial matter as it is a claim of a commercial nature for a 
payment to a third party in return for the provision of a service.  The issue to be determined therefore is the terms of the 
applicant's contract of employment with the respondent and whether it was a term of this contract of employment that the 
applicant is entitled to the payments he is seeking, excluding the claim with respect to the website. 

48 Given my views on witness credit and as there was no written documentation in support of the applicant’s claim that he was 
entitled to the payment of the benefits he is claiming, I reject the applicant’s evidence that he is owed any contractual benefits, 
apart from the amounts Mr Torvi concedes are owed to the applicant. 

49 I reject the applicant’s evidence that he reached an agreement with the respondent in August 2008 that he be reimbursed $50 
per month for his telephone expenses and this claim is therefore denied.  I also accept Mr Torvi’s evidence that the respondent 
had no agreement with the applicant that he be reimbursed for travelling expenses incurred by him and for work related 
purchases, however as Mr Torvi conceded during the hearing that the applicant should be reimbursed for work related travel he 
undertook on 6 and 29 August 2008 to buy goods relevant to the respondent’s operations he should be reimbursed for these 
expenses.  I therefore find that the applicant is due a payment for travelling 25.7 kilometres on these dates in the amount of 
$17.73, based on 69 cents per kilometre which is the rate the Australian Taxation Office allows for a medium size car.  I also 
find that the applicant is owed $16.50 for tools bought by him on 23 September 2008 which was a purchase that Mr Torvi 
conceded was owed to the applicant. 

50 The applicant is claiming $1,100 for the balance of monies owing for the respondent’s website however I have already 
determined that this claim does not constitute an industrial matter and does not relate to the employment relationship between 
the applicant and the respondent.  I therefore refuse this claim. 

51 I accept Mr Torvi’s evidence that the respondent had no agreement with the applicant to pay him interest on any money due to 
be paid to him and this claim therefore fails.  In any event the Commission has no power to award interest on contractual 
benefits claims (see John Maurice McLoughlin and Another v Western Power Corporation (2000) 80 WAIG 3084). 

52 Mr Torvi conceded that the Superannuation Guarantee Charge payments have not been made for the applicant however the 
applicant did not specify the quantum he is owed so I am unable to issue any order with respect to this claim.  I also note that 
Mr Torvi anticipates that this payment will be made within a month or so and if this payment is not made then the applicant 
can raised this issue with the relevant authorities. 

53 In summary I conclude that the applicant is owed the following amounts: 

• $2,749.99 gross for wages for the period 15 September 2008 to 1 October 2008 ($2,115.38 gross for 15 to 
28 September 2008 period + $634.61 gross for 29 September 2008 to 1 October 2008) 
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• $1,057.69 gross for one week’s pay in annual leave entitlements. 

• $17.73 for reimbursement of travel expenses incurred by the applicant on 6 and 29 August 2008. 

• $16.50 as reimbursement for the cost of tools purchased. 
54 The applicant is claiming expenses for his applications, parking expenses and for income foregone for his attendance at the 

conciliation conference.  I find that this application was not frivolously or vexatiously defended by the respondent even though 
the respondent owes the applicant just over two weeks’ wages and annual leave entitlements and a small amount for benefits 
the respondent concedes were due to be paid to the applicant.  Given that I have found that the applicant was not unfairly 
terminated and most of his claims for denied contractual benefits have been rejected it is my view that his claims in this regard 
do not meet the test of an application being frivolously and vexatiously defended meriting an award for costs (see Denise 
Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992) 73 WAIG 26 at 27). 

55 Minutes of proposed order will now issue. 
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PARTIES RUPESH KULSHRESTHA 
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-v- 
K & V TORVI PTY LTD TRADING AS CVD ENGINEERING AND FABRICATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 27 MARCH 2009 
FILE NO/S U 147 OF 2008 
CITATION NO. 2009 WAIRC 00140 
 

Result Dismissed 
Representation 
Applicant Mr R Kulshrestha on his own behalf 
Respondent Mr K Torvi 
 

Order 
HAVING HEARD Mr R Kulshrestha on his own behalf and Mr K Torvi on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

1. THAT the name of the respondent be deleted and that K & V Torvi Pty Ltd trading as CVD Engineering and 
Fabrication be substituted in lieu thereof. 

2. THAT the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Result Upheld in Part 
Representation 
Applicant Mr R Kulshrestha on his own behalf 
Respondent Mr K Torvi 
 

Order 
HAVING HEARD Mr R Kulshrestha on his own behalf and Mr K Torvi on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1. ORDERS that the name of the respondent be deleted and that K & V Torvi Pty Ltd trading as CVD Engineering 
and Fabrication be substituted in lieu thereof. 

2. DECLARES that the respondent denied the applicant benefits under his contract of employment. 
3. ORDERS that the respondent pay the applicant the following amounts: 

(a) $2,749.99 gross as wages for the period 15 September 2008 to 1 October 2008. 
(b) $1,057.69 gross as annual leave entitlements. 
(c) $17.73 as reimbursement of travel expenses. 
(d) $16.50 as reimbursement for tools purchased. 

4. ORDERS that the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00210 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LUKE PETZLER (BY HIS NEXT FRIEND AMBER WILLIAMS) 
APPLICANT 

-v- 
ANTONIO'S PATISSERIE & TAKE AWAY FOODS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD TUESDAY, 7 APRIL 2009, MONDAY, 16 FEBRUARY 2009 
DELIVERED TUESDAY, 7 APRIL 2009 
FILE NO. U 189 OF 2008 
CITATION NO. 2009 WAIRC 00210 
 

CatchWords Industrial Law (WA) - Termination of employment - Applicant under a disability - Next Friend order 
made - Harsh, oppressive and unfair dismissal - Principles applied - Lack of substantive and 
procedural fairness - Applicant harshly, oppressively and unfairly dismissed-Compensation ordered 

Result Order issued 
Representation  
Applicant Ms A Williams as agent 
Respondent No appearance 
 

Reasons for Decision 
(Ex tempore) 

1 This is an application by Luke Petzler, by his next friend, his mother, Ms Williams, against Antonio's Patisserie and Take 
Away Foods in Balcatta.  The application is made under s 29 of the Industrial Relations Act 1979 (“the Act”) and it alleges that 
on or about 28 November 2008, the applicant was harshly, oppressively or unfairly dismissed.  The applicant does not seek 
reinstatement or re-employment, rather the applicant seeks compensation for loss and/or injury. 

2 The application as filed was not defended by the respondent.  No notice of answer and counterproposal has been filed, despite 
a direction of the Commission to do so. As the Commission has already noted, the respondent has failed to appear despite 
being duly notified of these proceedings and the Commission being satisfied in all the circumstances that the case should 
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proceed, the respondent having had due notice of the proceedings and having failed to demonstrate why the matter should not 
proceed to be heard and determined today.   

3 I will briefly outline the facts of the matter.  I also at the outset pause to note that the applicant was not called to testify by 
reason of what is described as a mental impairment, as a mild mental retardation in a psychological report prepared by a 
clinical psychologist as evidenced in exhibit A4.   

4 The Commission accepts that evidence and accordingly it will proceed upon the evidence which is before it.  Given that 
finding I was also satisfied that the Commission should order the appointment of a Next Friend on behalf of the applicant, that 
person being the applicant’s mother Ms Williams.  

5 In the main, the evidence before the Commission takes the form of a statutory declaration by a Susan Kaye Robertson, the 
managing director of Edge Employment Solutions.  That declaration entails numerous file notes for the applicant's file.  It is 
the case that Edge Employment Solutions, as the Commission understands it, provides employment assistance for those with 
disabilities such as the applicant in this case.  The statutory declaration contains detailed file notes in relation to the applicant's 
various attempts at job placement and particularly his record of employment with the respondent Antonio's Patisserie and those 
notes are detailed over the period of the applicant's engagement. 

6 The material which is before me suggests that the applicant commenced employment as a kitchen hand with the respondent on 
or about 9 July 2008.  It appears that the applicant initially commenced work on a permanent part-time basis, working 20 hours 
per week, and was paid a weekly rate of some $219.80.  It would also appear that the applicant's employment was covered by 
an award of this Commission, perhaps the Food Industry Award or the Restaurant Tearoom and Catering Workers' Award.  
However, it is not necessary for me to resolve that issue for the purposes of the present application.  The applicant alleges that 
in the course of his employment from 9 July 2008 until the termination of his employment on or about 28 November 2008 
there were repeated difficulties encountered with the respondent employer in relation to payment of his wages. 

7 Those difficulties, on the evidence before me, include inadequate or improper pay slips, wage payments not being made or late 
and a number of dishonoured cheques presented to the Commonwealth Bank of Australia.  This history, as I have already 
indicated, is recorded in some detail in the applicant's case notes, which is exhibit A1, and also in other evidence before the 
Commission, by way of dishonour notices from the Commonwealth Bank which are contained in exhibits A5 and A6, which 
specify that over various dates, wages cheques to the applicant were presented but were dishonoured.  The Commission 
accepts that evidence.   

8 This dispute, it seems, culminated in a complaint, it would appear by the applicant's mother, Ms Williams, to the 
Commonwealth Ombudsman on or about 6 November 2008.  A copy of the Commonwealth Ombudsman's receipt of the 
wages and conditions claim form as it is described is in evidence before me as exhibit A7, which refers to the complaint filed 
on behalf of or by the applicant on or about 6 November 2008. 

9 The evidence before the Commission also suggests that this dispute as to payment of wages by the respondent to the applicant 
and, in particular, the Commonwealth Ombudsman's complaint was not received well by the respondent.  The evidence before 
the Commission records that on or about 17 November 2008 in the case worker's notes as contained in exhibit A1, it would 
appear that on or about that time the respondent took a decision to no longer maintain the applicant in his employment because, 
as it was described, the actions of the applicant's mother and complaints in relation to payments made to the applicant and 
investigations in relation to his wage claims.  For reasons which are not before me, it seems that there was some negotiation 
following that time and despite what appears in the case notes on that date, the applicant continued to be employed.   

10 However, the evidence also is that some time after this, by 28 November 2008, the position had somewhat changed and on the 
evidence before me the respondent no longer was prepared to continue to employ the applicant and the notes to that effect 
appear at page 43 of exhibit A1, the entry number being 164.  That entry is to the effect that as a consequence of the 
investigations and complaints in relation to the applicant's wages, the respondent's representative, described as “Joe,” who, it is 
common ground it seems, is the proprietor of the business indicated that he no longer wished to employ the applicant.  
Furthermore, there is some suggestion that threats were made by the respondent to the applicant's case worker directed against 
the applicant's mother.  Regardless, there seems to be no dispute upon the evidence before me that the applicant's employment 
came to an end at this time and he did not return to the respondent's employment. 

11 On the evidence before the Commission, there is no suggestion that there were any difficulties with the applicant's work 
performance.  On the contrary, from the case notes which I have reviewed in exhibit A1, it would appear that the respondent 
was generally reasonably satisfied with the applicant's work performance.  The only issue on the evidence before the 
Commission in these proceedings which led to the dismissal of the applicant was the ongoing dispute as to his wages and the 
complaint to the Commonwealth Ombudsman as contained in exhibit A7.  I find accordingly. 

12 I now turn to my consideration of the applicant's claim.  The law in relation to matters such as this is well settled.  It is the case 
that in matters where it is alleged by a party that they have been harshly, oppressively and unfairly dismissed the test as to 
whether a dismissal is harsh, oppressive or unfair is whether the right of the employer to dismiss an employee has been 
exercised so harshly or oppressively, such as to constitute an abuse of that right.  In that regard I refer to the case of Miles v 
The Federated Miscellaneous Workers' Union of Australia Industrial Union of Workers' Western Australian Branch (1985) 65 
WAIG 385.   Additionally, in cases such as this, it is not the province of the Commission to assume the role of the manager, 
rather the Commission is to consider objectively and in accordance with the requirements of ss 26(1)(a) and 26(1)(c) of the Act 
whether the dismissal is, in all the circumstances, harsh or unfair, which I now proceed to do. 

13 On the evidence before me, and despite the nature of the evidence which I have already adverted to, in the absence of evidence 
from the respondent or any contest from the respondent, the Commission is prepared to conclude on the material before it that 
the applicant was dismissed because of an ongoing dispute as to payment of his wages by the respondent.  This, in my view, is 
patently not a proper or sufficient reason for the termination of employment of an employee in these circumstances.  Having 
regard to that, I have no hesitation in finding that on or about 28 November 2008 the respondent dismissed the applicant 
harshly, oppressively and unfairly. 
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14 In terms of remedy, s 23A of the Act enables the Commission, having made a finding that a dismissal is harsh, oppressive or 
unfair to consider an appropriate remedy.  The Act in section 23A specifies that primarily the remedy is reinstatement or re-
employment.  Alternatively, if reinstatement or re-employment is impracticable by s 23A(6) of the Act, the Commission may 
consider an order of compensation for loss or injury caused by the dismissal.  In this case, there is no claim for reinstatement 
and in the circumstances, in my view, on the evidence which is before me, it would be patently impracticable to make such an 
order, in any event.  Therefore I am satisfied that the Commission can consider an order of compensation for loss caused by the 
dismissal. 

15 The material before the Commission suggests that the applicant has now gained other employment as of 2 February 2009 and 
the uncontradicted evidence is that he now earns a higher rate of wage than whilst he was employed by the respondent.  The 
applicant claims compensation for loss for the period of his unemployment from 28 November 2008 to his new employment 
commencing on 2 February 2009, which is some nine clear weeks on my reckoning.   

16 On the basis of the submissions made and the material before me, I am also satisfied that the applicant through assistance 
provided to him by Edge Employment Solutions, sought other employment over the interim period and to that extent, at least, 
has sought to mitigate his loss.  In those circumstances, I consider that an appropriate order to make in these proceedings is an 
order of compensation for loss of income in the period from the applicant's dismissal on 28 November 2008 to the 
commencement of his new employment on 2 February 2009, over the course of nine weeks.    

 

2009 WAIRC 00272 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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Result Order issued 
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Order 
HAVING heard Ms A Williams as agent on behalf of the applicant and there being no appearance on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby –  

1. DECLARES that on or about 28 November 2008, the applicant was harshly, oppressively and unfairly dismissed from 
his employment as a kitchen-hand by the respondent. 

2. ORDERS the respondent to pay the applicant compensation for loss in the sum of $1,442.70 within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CatchWords Industrial Relations (WA) – Termination of employment – Unfair dismissal – Jurisdiction – 
Application to Australian Industrial Relations Commission - No jurisdiction in the Australian 
Industrial Relations Commission – Respondent a constitutional Corporation – Effect of Workplace 
Relations Amendments (Work Choices) Act 2005 (Cth) – Jurisdiction of Western Australia Industrial 
Relations Commission excluded - Application to file out of time – Industrial Relations Act 1979 (WA), 
s 29(1)(b)(i) 

Result Application dismissed 
Representation  
Applicant Mr Simon MacKenzie 
Respondent Mr V Kurup, of counsel and with him Ms C M 
 

Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings taken from the transcript as edited by the Commissioner) 

1 On 25 November 2008, the applicant filed a Notice of Application citing as the respondent Badri Gosavi, Gosavi Pty Ltd.  The 
claim is a claim of unfair dismissal.  The application says that the respondent conducted a business of running restaurants and 
takeaway business.  The applicant included an application for the Western Australian Industrial Relations Commission (the 
Commission) to receive the claim of unfair dismissal made more than 28 days after the termination of employment.  The date 
of termination of employment is said in the Notice of Application to have been 8 September 2008.  As the application was 
lodged on 25 November 2008 it was out of time in accordance with the requirements of s 29(2) of the Industrial Relations Act 
1979 (the Act).  That application to file out of time says that a claim had been lodged with the Australian Industrial Relations 
Commission (the Australian Commission) and that it had been decided that that Commission did not have jurisdiction to deal 
with the matter as the company may not have the 100 employees required for that application. 

2 The respondent filed a Notice of Answer and Counter Proposal on 19 December 2008 indicating the termination was in its 
view not unfair and that Notice of Answer was signed by Badri Gosavi, director of Gosavi Pty Ltd. 

3 By letter dated 22 December 2008, the Commission wrote to the applicant indicating to him that the respondent’s name 
indicates that it is a proprietary limited company and therefore may be a constitutional corporation, that this may affect 
whether or not the Commission has jurisdiction to deal with his claim, and that the Commission required the applicant to 
respond to that issue by Wednesday, 14 January 2009.  It was put to him in that letter that if he did not reply by that date, it 
might be assumed that he did not wish to proceed with the applications and orders might issue for their dismissal. 

4 However, nothing was heard from the applicant by the required date and the matter was listed before the Commission for the 
applicant to show cause why the application should not be dismissed.  That was listed for 3 February 2009 and a Notice of 
Hearing was sent to the applicant on 15 January 2009.   

5 At the hearing on 3 February 2009, the applicant indicated that he had been given advice that the Western Australian Industrial 
Relations Commission was the appropriate jurisdiction, given that the Australian Commission could not deal with his claim on 
the basis that the company had over 100 employees.  The applicant was advised at that time by me as follows: 

“Now, what that requires you to do is have a look at whether this 
Commission's jurisdiction is affected by the fact that the respondent appears to 
be a proprietary limited company.” 

6 The applicant and I then continued with discussions about the matter, including that I indicated to him at that point that merely 
because the Australian Commission did not have jurisdiction did not necessarily mean that the Western Australian Industrial 
Relations Commission would have jurisdiction.   

7 The Commission convened a conference on 5 March 2009 and the same issue was traversed at that point.  At that conference, 
it was noted that the applicant was to file and serve an outline of submissions 14 days prior to the hearing in respect of 
jurisdiction and the respondent was to file and serve its outline of submissions 7 days prior to the hearing.  The matter was set 
down for hearing on 20 March 2009.  As I noted earlier in these proceedings, the Commission has received no outline of 
submission from the applicant and the respondent advises that it also has received no outline of submission. 

8 The applicant indicated during the course of proceedings that he not did have a copy of those submissions with him.  He says 
that they had been posted to the Commission and to the respondent, but that he did not have a copy available today.   

9 The respondent has presented evidence to the Commission today in the form of exhibits R1 and R2, which demonstrate that the 
respondent is an Australian proprietary company limited by shares, and its financial statements indicate that it operates a 
number of premises and that it receives income and incurs expenses for the purposes of receiving a profit.  It is therefore, 
according to various definitions, a constitutional corporation.  The Workplace Relations Amendment (Work Choices) Act 2005 
(Cth) excludes from the jurisdiction of this Commission matters involving constitutional corporations. In the circumstances I 
find that the Commission has no jurisdiction to deal with the applicant's claim.  The application for the unfair dismissal claim 
to be received more than 28 days after the date of termination is dismissed and accordingly the application claiming unfair 
dismissal is also dismissed. 
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2009 WAIRC 00243 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SIMON MACKENZIE 
APPLICANT 

-v- 
BADRI GOSAVI 
GOSAVI PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 MAY 2009 
FILE NO/S U 164 OF 2008 
CITATION NO. 2009 WAIRC 00243 
 

Result Application dismissed 
 
 

Order 
HAVING heard the applicant, on his own behalf and from Mr V Kurup of counsel, and with him Ms M Chen of counsel, on behalf 
of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the application that the application be received beyond the 28 days allowed be, and is hereby 
dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00217 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STELLA MCLEAN 
APPLICANT 

-v- 
GREG MILLAR AUSTRALIAN CORPORATE EXHIBITIONS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 APRIL 2009 
FILE NO. B 11 OF 2009 
CITATION NO. 2009 WAIRC 00217 
 

Result Order issued 
Representation 
Applicant Ms S McLean 
Respondent Mr G Millar 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979, lodged in the Commission on 
19 January 2009; and 
WHEREAS the matter was settled in conference on 17 March 2009; and 
WHEREAS the parties were advised that an order would issue giving effect to the settlement if the monies were not paid by the 
agreed date of 16 April 2009; and 
WHEREAS the applicant advised on 20 April 2009 that the settlement had not been effected; and 
WHEREAS the respondent confirmed on 22 April 2009 that the settlement had not been effected; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 
 THAT the respondent do hereby pay $881.84 to Ms S McLean within 7 days of the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00145 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA PEARSON 
APPLICANT 

-v- 
RICHARD JOHN KEAYS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 30 MARCH 2009 
FILE NO/S U 45 OF 2009 
CITATION NO. 2009 WAIRC 00145 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the matter was set down for hearing on 8 April 2009 as to whether the application should be accepted out of time; and 
WHEREAS on 24 March 2009 the applicant advised the Commission that she had reached an in-principle agreement in respect of 
the application; and 
WHEREAS on 27 March 2009 the applicant filed a Notice of Discontinuance in respect of the application and the hearing was 
vacated; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00164 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BOB PEMBERTON  
FIRST APPLICANT 

 LOUISE MCGOVERN 
SECOND APPLICANT 

-v- 
CIVIL SERVICE INSURANCE AGENCY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD TUESDAY, 11 JULY 2006, MONDAY, 25 SEPTEMBER 2006, THURSDAY, 19 OCTOBER 2006, 

WEDNESDAY, 3 JANUARY 2007, WEDNESDAY, 10 JANUARY 2007, TUESDAY, 16 
JANUARY 2007, WEDNESDAY, 17 JANUARY 2007, FRIDAY, 16 FEBRUARY 2007, 
TUESDAY, 10 APRIL 2007, THURSDAY, 3 JANUARY 2008, FRIDAY, 24 OCTOBER 2008, 
WEDNESDAY, 19 NOVEMBER 2008 

DELIVERED FRIDAY, 3 APRIL 2009 
FILE NO. B 376 OF 2006 AND B 377 OF 2006 
CITATION NO. 2009 WAIRC 00164 
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CatchWords Industrial law – Alleged denied contractual benefits claims – applicants’ claim to be paid a bonus – 
express or implied term of contracts – principles to be applied - application dismissed - Industrial 
Relations Act 1979 (WA) s 29(1)(b)(ii). 

Result Decision issued 
Representation  
Applicant Mr G McCorry as agent 
Respondent Mr P Fraser of counsel 
 

Reasons for Decision 
1. These matters have a somewhat lengthy history.  Both applications were commenced in May 2006 by which the 

applicants claimed that they had been denied various contractual entitlements by the respondent upon the termination of 
their employment.  The respondent was engaged at all material times as an insurance agency providing insurance services 
for members of the Civil Service Association Inc (“the CSA”). The first and second applicants were the manager of the 
agency and an insurance consultant/supervisor respectively. 

2. The applications originally came before the Commission otherwise constituted and both applications were dismissed in 
January 2008.   

3. Appeals to the Full Bench of the Commission were instituted by the applicants which appeals were upheld, with final 
orders issuing in August 2008: (2008) 88 WAIG 1768.  Part of the orders made by the Full Bench in upholding the 
appeals, was to the effect that the decision of the Commission at first instance, in relation to the determination of the 
applicants’ original claims to be paid a bonus, were quashed.  That part of the applications at first instance was remitted to 
the Commission for the final disposition of those claims. 

4. The applications, in so far as the claims for bonuses are concerned, have now been reallocated to the Commission as 
presently constituted.   

Order of the Full Bench 
5. The effect of order 2, to the extent that the decision of the Commission at first instance, in relation to the bonus, is 

quashed, means that the decision of the Commission at first instance in relation to those proceedings has been 
“obliterated” and no longer exists: Galloway v Watson [1928] VLR 308.  That is, anything said or done or decided, in 
relation to the relevant part of the decision of the Commission quashed by the order of the Full Bench, no longer exists.  
The parties are not bound by and nor is the Commission to have regard to, any matters arising in relation to the decision 
so quashed, unless and to the extent that, the parties by agreement, and with the Commission’s acquiescence, adopt a 
particular course. 

6. In this matter, counsel for the respondent has made no concessions or admissions, or departed from the further and better 
particulars filed on 19 October 2006 in connection with the original proceedings at first instance.  These were to the effect 
that the bonus payment claims were ex gratia payments made solely at the discretion of the respondent and not 
constituting an enforceable contractual entitlement.  The only agreement reached between the parties is an agreed 
statement of facts going to the appointment of the first and second applicants to their respective positions; the 
appointment of other persons to positions within the respondent; and that certain bonus payments were made to the first 
and second applicants over the course of their employment.   

Contentions of Parties 
7. The applicants assert that the entitlement to bonus payments arose, as noted above, as an express term in the case of 

Ms McGovern and an implied term in the case of Mr Pemberton, of their respective contracts of service.  It is contended 
by the applicants that the successive payments of bonuses by the respondent, after consideration by the Board of Directors 
of the respondent, constituted a course of dealing such that the bonus due in any year, would be not less than the bonus 
paid to either applicant in the preceding financial year.  On this basis, it is contended that the first applicant is entitled to a 
bonus in the sum of $8000 and the second applicant in the sum of $4000, for the financial year 2005-06, those claims 
being consistent with bonuses paid to the applicants over the financial years 2002-05. 

8. It is thus said, that the respondent’s directors, on being requested to consider bonus payments for the applicants for the 
2005-06 financial year, were in effect, bound to grant the applicants’ bonus claims, consistent with what was said to be a 
prior course of dealing.  

9. Counsel for the respondent rejected the applicants’ assertions.  It was submitted that at no time was there ever a 
contractual entitlement to bonus payments for either applicant.  The submission was that the bonus payments, by their 
nature, were discretionary and the Board of the respondent was not obliged to make any bonus payments to either 
applicant each year. 

10. Furthermore, it was also contended by the respondent, that a necessary pre-condition to the Board of the respondent 
considering bonus payments to its staff, was a requirement that the respondent be in profit for any financial year under 
consideration.  Profit, in this context, is referred to as the simple “bottom line,” that being revenue less expenses as set out 
in the respondent’s financial statements and accounts.  This latter proposition was challenged by the applicants.  It was 
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asserted that any profit calculation used for the purposes of the determination of a bonus, excluded certain expense items 
from the accounts, known as “management fees” and “referral fees.” 

Factual Background 
11. At all material times the respondent was engaged in the business of an insurance agency, providing insurance services to 

members of the CSA. 
12. The first applicant, Mr Pemberton, was the former manager of the respondent and initially commenced employed in or 

about December 1988.  He assumed the position of manager of the respondent in or about April 1989. Mr Pemberton’s 
employment came to an end on the grounds of a redundancy in or about July 2006. 

13. Mr Pemberton gave some evidence in relation to the payment of bonuses at the respondent.  He testified that as he 
understood it, the practise of paying bonuses from time to time was in place prior to his employment by the respondent.  
In the initial years of his employment, he was not involved in how bonuses were calculated or paid, as that matter was the 
responsibility of Mr Tan who at the time, was the accountant for the CSA and the respondent’s company secretary.  
According to Mr Pemberton, in terms of his then involvement with bonus payments he said that “all I did was supply the 
details of what the staff had performed like, and he (Mr Tan) recommended to the Board and then the Board made their 
decisions.” (T29). 

14. Whilst Mr Pemberton initially said in his evidence that he understood that the calculation of profit for the purposes of 
determining the bonus payments excluded what he described as “management fees and the administration fees,” in cross-
examination, Mr Pemberton was not entirely sure about this.  He thought he had seen minutes from Mr Tan that went up 
to the Board for its consideration, but he did not have any documents referring to this. 

15. According to Mr Tan, who was the respondent’s company secretary from April 1988 to April 1998, bonuses were a 
feature of remuneration for employees of the respondent.  It was Mr Tan’s evidence that for the purposes of determining 
whether bonus payments for the staff should be made, he submitted profit calculations for the respondent with 
management and referral fees excluded, as these fees were expenses levied by the CSA and were costs over which the 
manager, Mr Pemberton, had no control.  It was therefore considered appropriate to better reflect the performance of the 
staff for these two fees to be excluded.  I pause to note that no such calculations were in evidence before the Commission. 

16. It was also Mr Tan’s evidence that he discussed this proposal with the then General Secretary of CSA Mr Smith, and also 
the members of the Board of the respondent.  Two such directors included those who were called to give evidence in 
these proceedings for the applicants and respondent respectively, Ms Robertson and Mr Robinson. 

17. After Mr Tan left the respondent, Mr Pemberton testified that he took over the task of making recommendations to the 
Board in relation to paying staff bonuses.  Mr Pemberton said that at the end of each financial year he would inform the 
Board of the financial performance of the respondent and the staff, the fact that there had been a bonus paid in the 
previous financial year and its quantum, and left the matter for the Board’s consideration.  It was clear on Mr Pemberton’s 
evidence, that at no time did he recommend a particular quantum for the bonus payments.  Nor would it seem either from 
Mr Pemberton’s or Mr Tan’s testimony, was there an established or predetermined formula or set criteria, necessary to be 
achieved for bonus payments to be considered or made by the Board of the respondent. 

18. Additionally, as Mr Pemberton was a recipient of bonus payments, his evidence was that whilst he attended Board 
meetings, when it came to discussing any bonus payments for him, he excused himself from the meeting.  It was 
emphasised by Mr Pemberton in his evidence that the quantum of any bonus payments was at the discretion of the Board.  
Furthermore, his evidence also was that each month the Board members received the profit and loss statements for the 
respondent and the financial statements for the end of the financial year, prepared by the respondent’s accountants.  As to 
the method by which Mr Pemberton raised the bonus payment issue with the Board he said that he would prepare a note 
saying that “bonuses were due and would the Board consider it, and this is what we got last year” (T38).  His evidence 
was he was not involved in calculating the profit figures for the respondent. 

19.  The second applicant, Ms McGovern, did not give evidence in the proceedings.  In relation to her claim, the agent for the 
applicant relied upon evidence of Mr Pemberton to the effect that when he employed Ms McGovern he told her that 
bonus payments were paid to staff and they had always been part of employment with the respondent.  There was no 
evidence from Mr Pemberton that anything further was said to Ms McGovern, in relation to how such bonus payments 
were calculated or the criteria for their payment. 

20.  It was Mr Pemberton’s evidence that bonus payments to him and Ms McGovern for the 2004-05 financial years were 
$8000 and $4000 respectively. 

21. Also called on behalf of the applicants was Ms Robertson.  Between 1994 until about 2004 Ms Robertson was a director 
and chair of the respondent.  She testified that the respondent’s staff were paid annual bonuses based upon the 
profitability of the business.  Ms Robertson said that each year the profitability of the respondent’s business was 
considered, but certain fees such as referral fees, management fees, and accommodation expenses were excluded.  This 
was because on Ms Robertson’s evidence, such expenses were beyond the control of the manager and staff as they were 
levied by the CSA as part of its arrangements with the respondent. 

22. In terms of consideration of bonuses by the Board, Ms Robertson testified that the Board had the yearly financial 
performance figures before it when deciding whether bonuses should be paid.  The Board did not consider the issue of 
calculating the respondent’s profitability, in terms of the method asserted by the applicants.  Rather, her testimony was 
that the Board simply had the recommendation for the payment of bonuses before it, for the Board’s approval. 
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23. On behalf of the respondent, four current or former members of the respondent’s Board were called to give evidence. 
24. Mr Robinson was a member of the Board from 1994 to mid 2001 and was also a former General Secretary of the CSA.  

He confirmed that the manager Mr Pemberton would generally after the year end financial accounts were prepared, 
submit a proposal to the Board for consideration, in relation to payment of bonuses to staff.  Mr Robertson testified there 
were no predetermined criteria or formula for bonuses, other than the Board having the full financial position of the 
respondent before it for the financial year end, and a determination was made as to whether the business had been 
profitable.  As to this, his testimony was emphatic to the effect that the Board had an expectation of a “bottom line” profit, 
and there were no deductions of any expenses from the accounts, for the purposes of determining profitability for bonus 
payments.  In addition to profitability, Mr Robertson said that Mr Pemberton would also discuss with the Board the 
outlook for the business and any future trends. 

25. This evidence was generally consistent with the testimony of Ms Walkington, who is the current General Secretary of the 
CSA, and was appointed a director of the respondent in 2001.  Ms Walkington gave evidence as to the process involving 
Mr Pemberton and the Board in relation to bonus payments.  It was her evidence that each year Mr Pemberton would 
make a submission to the Board in relation to bonuses.  The Board would have before it the financial reports for the 
financial year concerned and would consider the profitability of the business, along with other factors including the 
performance of staff during the course of the preceding financial year. 

26. It was Ms Walkington’s evidence, that when considering the profitability of the respondent, the position as set out in the 
financial reports was used, and there were no deductions of expenses such as management fees, referral fees or other 
expenses.  Ms Walkington said that generally the Board looked at bonuses paid in previous years and approved the 
payment of bonuses except for the financial year of 2005-06. This was a year when the respondent did not make a profit. 

27. It was common ground that during the course of the 2005-06 financial year the revenue of the respondent had been falling 
along with reduced commission payments, as a result of the respondent changing its service provider over that period.  
Additionally, Ms Walkington said that from her perspective, the bonus payments to staff were not viewed as an 
entitlement, rather they were discretionary payments and the Board considered each request for a bonus on its merits. 

28. Mr Ellis has served as a director of the respondent on two occasions, the first from about mid 2001 to January 2005 and 
the second commencing in or about January 2007 to the present time.  Mr Ellis also gave evidence about the process for 
considering bonus claims by staff of the respondent and said that the Board considered the claims in the context of the 
financial information before it at the time in the form of the year end financial statements.  It was his evidence that when 
the Board came to examine bonus claims, there was no consideration of deductions of management fees or referral fees 
from the profit figures as set out in the financial statements. In relation to calculation of profitability, Mr Ellis testified 
that this was never a matter that he discussed with Mr Pemberton.  

29. The final witness called by the respondent was Mr Hewson.  Mr Hewson was a director of the respondent between 
January 2005 and November 2006.  Mr Hewson testified as to the process of receiving bonus requests from 
Mr Pemberton and that the Board usually acted on such requests and agreed to pay a bonus.  It was also Mr Hewson’s 
evidence when questioned about the matter, that it was not so much profitability that came into account rather, firstly, 
whether a bonus should be paid and secondly what the quantum should be.  Additionally, Mr Hewson said that he also 
never regarded the bonus payments as an entitlement.  They were a discretionary payment made by the Board in 
recognition of staff performance over the previous financial year.   

Consideration 
30. Given that the claims before the Commission allege that the respondent denied the applicants’ contractual benefits by way 

of bonus payments, the onus is on the applicants to establish each element of the claims.  In this context, that requires that 
the claims must be an industrial matter; each claimant must be an employee; the benefits claimed must be contractual 
benefits, that being entitlements under the relevant contracts; the relevant contracts must be contracts of service; the 
benefits claimed must not arise under an award or order of the Commission and the benefits must have been denied: 
Ahern v AFTPI (1999) 79 WAIG 1867; Hotcopper Australia Ltd v David Saab (2001) 81 WAIG 2704.  An “entitlement” 
in the present context, relates to an enforceable legal right: Poulos v Walters 72 ALR 136.  The applicants rely on an 
express term in the case of Ms McGovern’s application, and a claim based upon an implied term in the case of 
Mr Pemberton, to found the claimed entitlements respectively. 

Express Term 
31. Mr McCorry as agent, in the case of Ms McGovern’s claim, relied on the evidence of Mr Pemberton as to an entitlement 

to a bonus for the 2005-06 financial year in the sum of $4000.  This is despite Ms McGovern not being called to give 
evidence.  The basis of the assertion made in this context, was the evidence of Mr Pemberton that when he employed 
Ms McGovern he told her that a bonus would be payable.  There was no evidence from Mr Pemberton as to the 
circumstances under which Mr McGovern would receive such a bonus, the criterion by which any bonus would be 
calculated, or what quantum such bonus payments may be. 

32. Whilst it was common ground between the parties as set out in the statement of agreed facts that Ms McGovern was paid 
bonuses in the sum of $4000 per annum for the financial years 2002 – 03 to 2004 – 05, the fact of these payments being 
made does not of course establish an entitlement to such payments as a matter of legal right.  There is no evidence before 
the Commission to establish what, in terms of Ms McGovern’s contract of employment, she was required to do to be 
entitled to any bonus payments as claimed.  Moreover, as I have already observed above, there is no evidence on behalf of 
Ms McGovern as to the criteria by which any such bonus payments would be paid, if at all, following consideration by the 
respondent’s Board. 
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Implied Term 
33. To the extent that the claim advanced by Mr Pemberton relies upon the implication of a term in his contract of 

employment that he be entitled to an annual bonus, consideration needs to be given to the general principles regarding the 
implication of terms into contracts of service.  Terms may be implied as a matter of fact, as a matter of law or by 
operation of statute.  In the present case, consideration is given to the relevant principles regarding terms implied in fact.  
In cases where parties to a contract have formalised their bargain by way of a formal contract complete on its face, the 
principles set out in BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 16 ALR 363 have application.  In 
essence, those well-known criteria require, before a term may be implied into a contract, the following considerations: 

(a) It must be reasonable and equitable; 
(b) It must be necessary to give business efficiency to the contract so that no term will be implied if the 

contract is effective without it; 
(c) It must be so obvious that it “goes without saying;” 
(d) It must be capable of clear expression; and 
(e) It must not contradict any express term of the contract. 

34. In cases such as the present, where the parties have only reduced some of the contract into writing or indeed, no written 
document evidences the agreement, then a somewhat different and more flexible approach is adopted.  In Hawkins v 
Clayton (1987-1988) 164 CLR 539 Deane J set out relevant principles to apply in such cases.  In particular, his Honour at 
573 said as follows:  

“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it is 
apparent that the parties have attempted not to spell out the full terms of their contract, a court should imply a 
term by reference to the imputed intention of the parties if, but only if, it can be seen that the implication of the 
particular term is necessary for the reasonable or the effective operation of a contract of that nature in the 
circumstances of the case.  That general statement of principle is subject to the qualification that a term may be 
implied in a contract by established mercantile usage or professional practise or by a past course of dealing 
between the parties.” 

35. As adverted to by Deane J above, there are two alternative bases by which a term may be implied into a contract, apart 
from the business efficacy test.  The first is where a term is implied based upon an established custom or usage in a 
particular market or industry.  For a term to be implied on this basis, the particular custom or usage sought to be relied 
upon for the purposes of implication must be “notorious, uniform, certain, legal and reasonable:” Majeau Carrying Co 
Pty Ltd v Coastal Rutile Ltd (1973) 129 CLR 48; Con-Stan Industries of Australia Pty Ltd v Norwich Winterthur 
Insurance (Aust) Ltd (1986) 60 CLR 226.  In these circumstances, it also must be established that not only is the particular 
custom or usage relied upon notorious, certain, legal and reasonable, but that the parties contracting in the particular 
industry or market must consider themselves bound by it: Cunliffe–Owen v Theather & Greenwood [1967] 1 WLR 1421.   

36. A further basis upon which a term may be implied is one based upon a course of prior dealing.  This is based on the 
principle that the parties, by a series of prior transactions, had regard to a particular document which they considered 
binding upon them, and which contain provisions not inconsistent with express terms of the contract. In these 
circumstances, as long as the course of prior dealing is sufficiently long, and the arrangements sufficiently certain, a court 
may conclude that the particular document used in the prior transactions, although not formally incorporated as an 
element of the parties’ agreement, will form the basis of the implication of a term legally binding the parties to that 
particular document: Balmain New Ferry Co Ltd v Robertson (1906) 4 CLR 379. 

37. As I understand the applicants’ case, it is this principle or a form of it, which is relied upon to found the contractual 
benefits claims to bonuses.  The argument is that because a bonus has been paid by the respondent after consideration by 
the Board on previous occasions, this provides a foundation based upon a course of dealing, for the payment of a bonus 
for the year in dispute. 

38. To the extent that in the alternative at least Mr Pemberton, and as a further alternative Ms McGovern, relies upon the 
implication of a term in his contract for the payment of a bonus, they also need to satisfy the test in Hawkins v Clayton, 
that such a term was necessary for the reasonable or effective operation of the contracts of employment in these cases.  

39. As I have noted above, the primary contention of the agent for the applicants was that certainly in the case of 
Mr Pemberton, and I also for Ms McGovern, that a course of conduct has been established by reason of the fact that in 
years prior to 2004-05, both applicants received a bonus payment each year in an amount not less than the previous year.  
In this respect and as noted already, the course of dealing cases in the main turn on the incorporation of a document as a 
term of a contract, on the basis that the document has been used by the parties on a regular basis as part of a course of 
prior dealings between them.  

40. In my opinion, it cannot be said upon the evidence led in these proceedings that the above requirements apply such as to 
imply a term for bonus payments on the basis of a course of dealing.  Furthermore, it cannot be said that the evidence led 
by the applicants provides any foundation for the implication of a term for the payment of a bonus based upon a custom 
or industry usage.  Whilst there was some passing reference in Mr Pemberton’s evidence to the payment of a bonus in the 
insurance industry as some sort of a “standard,” there has been no independent evidence adduced by the applicants to 
support such an allegation.  In my view, for the Commission to consider the implication of a term on this basis, there 
would need to be a strong foundation by way of evidence in relation to insurance industry practises, and in particular, that 
the payment of bonuses in such circumstances was sufficiently “notorious, certain, legal and reasonable.” 



89 W.A.I.G.                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                   543 
 

41. Even if it could be said that a term for a bonus to be paid to the applicant can be established either as an express or 
implied term, a further difficultly arises given that by its nature, a bonus payment is discretionary.  Consistent with the 
evidence of Mr Pemberton and the evidence led by the respondent with perhaps one exception from Mr Hewson, once 
any proposal for a bonus at the end of a financial year was submitted to the Board, it was a matter entirely for the Board 
to consider whether any payment would be made and if so how much it would be.  It was Mr Pemberton’s uncontradicted 
evidence that he was not involved in discussions with Board members about these matters.  When it came to considering 
his bonus claim, Mr Pemberton left the Board meeting. 

42. Furthermore and in any event, in my view there is no basis upon which it could be reasonably concluded that certainly in 
the case of Mr Pemberton, and even in the case of Ms McGovern, as to its particular terms, there is any foundation to 
imply a term for a bonus payment into their contracts of employment on the grounds that it was necessary for the 
reasonable or effective operation of their contracts of employment.  In my opinion, it cannot be said that without such a 
term being implied, the applicants’ contracts of employment were not able to operate effectively.  It could not be 
reasonably concluded that a term for payment of a bonus was necessary for the operation of the applicant’s contracts of 
employment.  Clearly, the contracts of employment were able to operate quite satisfactorily and did so for some years 
prior to the year in which the claims arose.   

43. Alternatively and in any event, even if the applicants could establish a term for a bonus payment, given the conflict on the 
evidence between the applicants’ and the respondent’s witnesses as to the criteria for payment, it is necessary to resolve 
that conflict.  Having heard the evidence entirely afresh as led by the applicants and the respondents, in relation to the 
element of profitability of the respondent to warrant consideration of bonus payments, on balance I prefer the evidence 
adduced by the respondent.  I am persuaded on the basis of that evidence that a condition precedent for any bonus 
payments was “bottom line” profitability of the respondent.  That is, I am not persuaded on the evidence that there was a 
process by which there were deductions of the management and referral fees from the gross profit figures set out in the 
respondent’s accounts, each financial year, when considered by the Board after receiving a submission from 
Mr Pemberton regarding bonus claims.  There are several reasons why I prefer the evidence of the respondent’s witnesses 
on this issue. 

44. First, whilst Mr Tan referred to deductions of management and referral fees from gross profit figures for these purposes, 
there is no reference in any documents tendered in evidence before the Commission referring to such deductions.  In 
particular I note the content of exhibit R1 which was the respondent’s book of minutes of Board meetings and manager’s 
reports.  At 71-79 of exhibit R1, are various memorandums from Mr Pemberton initially to Mr Tan and subsequently I 
assume, addressed to Board members directly, regarding requests for payment of bonuses to staff.  Nowhere in any of 
these documents, is any reference to the deduction of management and referral fees from the respondent’s accounts for 
the purposes of calculating profitability for bonus payments.  On the contrary the weight of the evidence before the 
Commission is that when the Board came to consider any claims for bonus payments to staff, either the audited or 
unaudited financial statements were before the Board members as set out in exhibit R2. This material was taken into 
account when assessing any bonus payment requests. 

45. I note also that from exhibit R1, in the minutes of the Board meetings, which although not in complete year order, start in 
1987, and conclude in September 2005, there is little or no consistency in how the issue of bonus claims are recorded.  
For example, it is noted that in the 1987 financial year (at 02-03 R1) reference is made to a proposal that staff be paid a 
bonus “according to the net surplus of the operation.”  There is no corresponding claim document for this year.  In the 
1992 year (at 10 R1), there is reference to a bonus payment based on “gross operating profit of $119,025 achieved for 
1991 – 92.”  Other Board minutes contained in exhibit R1 refer variously to the “excellent results achieved” (at 23 R1); 
“achievements for the financial year” (at 27 R1); “appreciation” and “excellence” in performance (at 31-32 R1) and so on. 

46. Similarly, the management reports contained in exhibit R1 advancing requests for bonus payments, generally only refer to 
the good performance of staff and the positive trading results of the respondent.  

47. Furthermore, in exhibit R2, the respondent’s book of financial documents, there is also no reference in any of this 
material to any adjustments to profitability figures to make deductions for management and referral fees for the purposes 
of determining profitability for bonus claims.  All expenses were brought to account in the financial statements and the 
notes to the accounts, refer to the management and referral fees as being “based on normal commercial terms and 
conditions.”  

48. I also accept the evidence of the respondent’s witnesses (noting that Mr Hewson did not refer to profitability being 
expressly considered) where it was said that when the Board came to consider the respondent’s financial performance 
after the end of the financial year, that the “bottom line” profitability of the respondent was referred to.  That is, simply, 
whether, on the audited or unaudited financial statements, then before the Board, the respondent was profitable. 

49. If as the applicants contended, there was a practise of making certain deductions from expenditure items in the 
respondent’s accounts in order to determine profitability for bonus claims, then one would expect at least some reference 
to this approach in the many documents tendered in these proceedings.  It is indeed passing strange given the significance 
of the issue that there is no reference to this whatsoever in the documentary evidence before the Commission.  The weight 
of the evidence is against the applicants’ contentions in this regard.  

50. Additionally, whilst it was submitted that the applicants had an entitlement to a bonus payment for the 2005 – 06 financial 
year based upon a course of dealing over previous years, it is of some significance, as contended by counsel for the 
respondent, that in all prior years, the respondent made a profit on the basis of the audited and unaudited financial 



544                                                    WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           89 W.A.I.G. 
 

statements.  That is, the respondent was profitable without having regard to making any deductions of expense items 
including management and referral fees.  On each occasion prior to the claimed period of 2005-06, if any prior course of 
dealing is to be relied upon, it is completely inconsistent with the applicants’ contentions as on no prior occasion was 
there a necessity for the respondent to make any deductions in order to generate a profit.  The respondent was profitable 
on the basis of the financial statements as received by the Board, which included the contentious expenses items. 

Conclusion 
51. For all of the foregoing reasons I am not persuaded on balance that the applicants have established their claims.  

Accordingly the applications must be dismissed.  
52. Regrettably, by reason of my absence on annual and sick leave, this decision has been delayed beyond the period within 

which it would have otherwise been delivered. 
 

 

2009 WAIRC 00162 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BOB PEMBERTON 
APPLICANT 

-v- 
CIVIL SERVICE INSURANCE AGENCY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 3 APRIL 2009 
FILE NO/S B 376 OF 2006 
CITATION NO. 2009 WAIRC 00162 
 

Result Application dismissed 
Representation 
Applicant Mr G McCorry as agent 
Respondent Mr P Fraser of counsel 
 

Order 
Having heard Mr G McCorry as agent on behalf of the applicant and Mr P Fraser of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00163 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LOUISE MCGOVERN 
APPLICANT 

-v- 
CIVIL SERVICE INSURANCE AGENCY PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 3 APRIL 2009 
FILE NO/S B 377 OF 2006 
CITATION NO. 2009 WAIRC 00163 
 
Result Application dismissed 
Representation 
Applicant Mr G McCorry as agent 
Respondent Mr P Fraser of counsel 
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Order 
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr P Fraser of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –  

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00208 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLES HENRY ROSENTHAL 
APPLICANT 

-v- 
JOHN PALERMO 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 23APRIL 2009 
FILE NO/S U 10 OF 2009 
CITATION NO. 2009 WAIRC 00208 
 

Result Order issued 
Representation 
Applicant Ms R Cosentino (of counsel) 
Respondent In person and Mr A Palermo 
 

Order 
WHEREAS a conciliation conference was held in respect of this matter by the Commission on Thursday, 9 April 2009 pursuant to 
s 32 of the Industrial Relations Act 1979 (the Act).  At the conference the applicant sought orders that the respondent file particulars 
of misconduct and reasons for termination of employment and the respondent sought orders that the applicant produce as soon as 
possible copies of documents relating to the respondent's business including diaries, cattle movements, cattle numbers, time sheets, 
day sheets and contract worker sheets (the documents sought by the respondent).  The respondent says that it requires those 
documents within a short period of time as investigators engaged by the respondent are expected to complete their report into losses 
caused by the applicant within three weeks; 
AND WHEREAS the applicant through his counsel stated at the conference that the only documents he has in his possession which 
relate to work carried out by him whilst employed by the respondent are diaries and that copies of the diaries could be provided to 
the respondent within seven (7) days of the conference; 
AND WHEREAS the respondent says that it needs the documents sought by the respondent as soon as possible and if there are no 
such documents in existence it requires the applicant state this to be the case in an affidavit within seven (7) days of the conference; 
AND WHEREAS at the conclusion of the conference the Commission invited the parties to make further submissions about the 
order sought by the respondent by email to the Commission; 
AND WHEREAS the applicant says in an email from his solicitor on 9 April 2009 that: 

(a) The respondent has foreshadowed bringing proceedings against the applicant in another forum.  Unless and 
until the respondent can identify the relevance of the documents it seeks discovery of in these proceedings, there 
is a real risk that the purpose for seeking the discovery is a collateral purpose. 

(b) To the extent that the request is directed at enabling the respondent to gather documentary evidence in support 
of its defence in these proceedings, the Commission has power under s 27(1)(o) of the Act to make orders for 
discovery of documents.  This is not however a broad power to order a party to file an affidavit verifying the 
existence of certain or any documents.  Discovery is confined to documents which are relevant to the 
proceedings.  Parties ought not be required to give discovery of documents unless and until the issues in the 
proceedings are sufficiently clear to allow the scope of documents relevant to the proceedings to be identified.  
If a party seeks discovery of a specific category of document the respondent ought to first: 

1. clearly identify what category or categories of documents he seeks specific discovery of;  
2. substantiate the existence of such documents; and  
3. establish that such documents are relevant to issues in the proceedings. 
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(c) The applicant therefore opposes an order requiring the applicant to verify on affidavit his possession of an 
unidentified range of documents at this stage in the proceedings.  They submit that an order for discovery of 
documents after the provision of an amended notice of answer and counter-proposal is appropriate and will 
enable all parties to properly prepare their respective cases. 

AND WHEREAS the respondent in an email on 11 April 2009 says: 
(a) We expect that the Commission order be amongst other things as agreed that the applicant go on affidavit to 

state that the only documents he has are diary records and further stating for what periods the diary records refer 
to ie the period of employment.  The Commission heard direct from the applicant that he has no other records. 
That being the case all he has to do is restate that and no more on affidavit.   

(b) Ms Cosentino states that her client is willing to give a written assurance that her client has no other records.  
That will be acceptable provided that written assurance takes the form of an affidavit.  Its [sic] simple the 
applicant either has or has not got further records.  This will eventually have to be done anyway.  

(c) If the Commission intends to make any other order other than what was agreed to before the presence of Senior 
Commissioner Smith then prior to doing so the respondent reserves the right to make further submissions to the 
Commission in person in the presence of the other party. 

AND WHEREAS the respondent's notice of answer states that the applicant was dismissed for misconduct during the notice period 
and that the applicant still has property of the respondent which is causing operational problems, the Commission is of the opinion 
that further particulars of the misconduct relied upon and the reasons for termination should be given to define the issues in dispute 
between the parties; 
AND WHEREAS whilst the Commission is not a court of pleadings the normal rule is that discovery is to be given after the parties 
have set out their respective cases in pleadings or in the case of proceedings before the Commission in an application and in a notice 
of answer and counter-proposal.  Whilst there is a discretion to order discovery before pleadings it is exceptional for an order for 
discovery to be made that requires discovery before a case is pleaded.  A party seeking early discovery must show that it is 
impossible to plead without discovery (see Bernard Cairns, Australian Civil Procedure (7th ed, 2007) at 313-314).  Whilst the 
respondent has stated the applicant was dismissed for misconduct the respondent has not stated the grounds of misconduct so as to 
define the issues in dispute.  Nor has the respondent advised the Commission that it is not able to state the issues of misconduct it 
relies upon without discovery.  For these reasons the Commission will make an order that the applicant give discovery after the 
respondent files and serves an amended notice of answer and counter-proposal; 
AND WHEREAS the parties were sent a copy of the minutes of proposed order by the Commission by email on 14 April 2009 at 
3:07 pm and were informed that they should contact the Commission by 3:00 pm on 15 April 2009 if they require a speaking to the 
minutes of the order; 
AND WHEREAS at 8:04 am on 15 April 2009 Mr A Palermo sent an email to the Commission advising that the minutes had been 
read and they intend to speak to the minutes of the order and asked how much time do they have to make submissions to the 
Commissioner; 
AND WHEREAS at 9:18 am on 15 April 2009 the respondent was informed by the Commission by email to Mr A Palermo stating, 
"Would you please advise as soon as possible what are the issues you wish to raise and the submissions you wish to make.  Senior 
Commissioner Smith cannot make the orders until she deals with your objections and as some of the orders require compliance 
tomorrow they need to be made as soon as possible."  The Commission received a read receipt stating that this email was read by 
Mr A Palermo at 10:01 am on 15 April 2009; 
AND WHEREAS by 20 April 2009 the Commission had received no further correspondence from or on behalf of the respondent, 
the Commission sent an email at 9:30 am on 20 April 2009 to Mr A Palermo stating, "Senior Commissioner Smith cannot make any 
orders until you provide information about the issues you wish to raise.  Please provide this information by 4:00pm tomorrow, 21 
April 2009."  The Commission received a read receipt stating that this email was read by Mr A Palermo at 9:38 am on 20 April 
2009; 
AND WHEREAS by 22 April 2009 the Commission had received no further correspondence from or on behalf of the respondent, 
the Commission sent an email at 9:13 am on 22 April 2009 to Mr A Palermo stating, "Unless these chambers hear from you by 
4:00 pm today setting out the matters you wish to speak to, Senior Commissioner Smith will make the order in the form set out in 
the minutes."  The Commission received a read receipt stating that this email was read by Mr A Palermo at 9:16 am on 22 April 
2009; 
AND WHEREAS by 4:00 pm on 22 April 2009 the Commission had received no further correspondence from or on behalf of the 
respondent, the Commission sent an email at 4:33 pm on 22 April 2009 to the applicant's solicitor asking whether copies of the 
applicant's diaries had been sent to the respondent.  At 4:41 pm on 22 April 2009 the Commission received an email from the 
applicant's solicitor stating that the diaries were sent to the respondent on 16 April 2009 by ordinary post; 
AND WHEREAS the Commission is satisfied that the respondent has had an opportunity to speak to the minutes of the order and it 
can be inferred by the respondent's conduct to not raise any issues or make submissions that the respondent has chosen not to speak 
to the minutes; 
NOW THEREFORE having heard Ms Cosentino of counsel on behalf of the applicant and the respondent in person and Mr A 
Palermo, the Commission pursuant to the powers conferred on it under the Act, hereby orders — 

(1) The respondent file and serve an amended notice of answer and counter-proposal setting out the particulars of 
facts and issues of misconduct and/or reasons for termination within 21 days of 9 April 2009; 
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(2) The applicant provide to the respondent a copy of his diaries which shows entries relating to his employment 
and covering the period he was employed by the respondent within 7 days of 9 April 2009; 

(3) The applicant shall give discovery on affidavit of the documents listed in a Schedule within his possession, 
custody or power relating to the matters in issue between the parties within 14 days from the date the amended 
notice of answer and counter-proposal is filed and served.  The affidavit shall also state whether the applicant 
has in his possession, custody or power any documents relating to the respondent's business including but not 
limited to diaries, cattle movements, cattle numbers, time sheets, day sheets and contract worker sheets;  

(4) The respondent shall give discovery on affidavit of the documents listed in a Schedule within his possession 
custody or power relating to the matters in issue between the parties within 14 days from the date the amended 
notice of answer and counter-proposal is filed and served. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 
 

2009 WAIRC 00264 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLES HENRY ROSENTHAL 
APPLICANT 

-v- 
JOHN PALERMO 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE MONDAY, 11 MAY 2009 
FILE NO/S U 10 OF 2009 
CITATION NO. 2009 WAIRC 00264 
 

Result Order to vary an order issued. 
Representation 
Applicant Mr R Humphreys (of counsel) 
Respondent Mr J Palermo 
 

Order 
HAVING heard Mr Humphreys of counsel on behalf of the applicant and Mr Palermo in person, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders that Order [2009] WAIRC 00208 issued by the 
Commission on Thursday, 23 April 2009, be varied by: 

1. extending the time for compliance for order (1) to 11 June 2009 
2. the applicant producing to the Commission for inspection by the respondent all diaries which show entries 

relating to his employment and covering the period he was employed by the respondent within seven (7) days of 
the date of this order. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 
 

2009 WAIRC 00214 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GEORGE PHILIP SAMBRIDGE 
APPLICANT 

-v- 
DON HORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 APRIL 2009 
FILE NO. B 96 OF 2008 
CITATION NO. 2009 WAIRC 00214 
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Result Order made to substitute the Respondent 
Representation 
Applicant Mr G P Sambridge 
Respondent Mr M Cox of Counsel 
 

Order 
HAVING heard Mr G P Sambridge on behalf of the applicant and Mr M Cox of Counsel on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the name of the respondent be deleted and substitute instead the name, Enipend Pty Ltd. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00215 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GEORGE PHILIP SAMBRIDGE 
APPLICANT 

-v- 
ENIPEND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD TUESDAY, 21 APRIL 2009 
DELIVERED FRIDAY, 24 APRIL 2009 
FILE NO. B 96 OF 2008 
CITATION NO. 2009 WAIRC 00215 
 

CatchWords Contractual entitlements claim – Jurisdiction – Constitution Corporation – Trading activities – 
Industrial Relations Act 1979 s.29(1)(b)(ii) – Federal Workplace Relations Act 1996 ss.5, 6 and 16  

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Mr G P Sambridge 
Respondent Mr M Cox of Counsel 
 

Reasons for Decision 
1 Mr Sambridge made an application for denied contractual benefits.  The matter came on for conference and could not be 

settled.  Following conference, on legal advice, the respondent challenged the jurisdiction of the Commission on the basis that 
the respondent is wrongly named and in fact is a trading corporation.  The respondent says that the real employer is Enipend 
Pty Ltd which operates Balfour Downs Station where Mr Sambridge was employed as a Station Hand.  The respondent argues, 
as a consequence of the provisions of the Federal Workplace Relations Act 1996, the Commission does not have jurisdiction. 

2 It is common evidence that Mr Hoar engaged Mr Sambridge during a discussion at the Pastoralists and Graziers Association 
premises in Belmont.  Mr Sambridge says that Mr Hoar never mentioned a company and it was Mr Hoar who employed him.  
He says at no stage did he have knowledge of a company named Enipend Pty Ltd and that Mr Hoar never gave him any 
payslips.  Mr Hoar says that he does not employ anyone directly and that all employees of Balfour Downs Station are 
employed by the company Enipend Pty Ltd.  There is no evidence of any written contract. 

3 Mrs Gillian Lee gave evidence for the respondent.  She does bookkeeping for Enipend Pty Ltd based on information provided 
by Mr Hoar.  She says that she does not do any work for Mr Hoar himself.  She tendered three exhibits, which were prepared 
by her, and which displayed several employees engaged by Enipend Pty, including Mr Sambridge.  They included also a final 
pay calculation and pay advice for Mr Sambridge, each in the name of Enipend Pty Ltd. 

4 I consider it plain on the evidence before me, and I so find, that Enipend Pty Ltd is in fact the true employer.  Mrs Lee’s 
evidence is clear and convincing in relation to who was responsible for the pay of Mr Sambridge.  Whereas I can appreciate 
that Mr Sambridge may consider that Mr Hoar was his employer based on their pre-employment discussion, I find that this is 
not in fact the case.  Mr Hoar recruited Mr Sambridge during that discussion to work on Balfour Downs Station, but the station 
is run by and employees are employed by Enipend Pty Ltd.  Mr Sambridge drew the Commission’s attention to a tax file 
declaration form, which is part of the application file and was supplied by the respondent.  He then gave some conflicting 
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evidence about this document but finally concluded that it was a document which he had completed.  The document does not 
identify an employer, and does not assist the Commission. 

5 Exhibits R3, R4 and R5, tendered by Mrs Lee, do indentify the employer and Exhibits R1 and R2, tendered by Mr Hoar, show 
that the employer, Enipend Pty Ltd, is a registered company.  Mr Hoar’s unchallenged evidence is that Enipend Pty Ltd is in 
the business of raising and selling cattle hopefully for a profit.  The company has in fact made some profit. 

6 Steytler P in Aboriginal Legal Service of Western Australia (Inc) v Lawrence [No 2] [2008] WASCA 254 (the ALS case) after 
analysing the case law in relation to trading corporations stated: 

“68 The more relevant (for present purposes) principles that might be drawn from these and other cases are as 
follows: 
(1) A corporation may be a trading corporation even though trading is not its predominant activity:  

Adamson (239); State Superannuation Board (303 - 304); Tasmanian Dam case (156, 240, 293); 
Quickenden [49] - [51], [101]; Hardeman [18]. 

(2) However, trading must be a substantial and not merely a peripheral activity:  Adamson (208, 234, 
239); State Superannuation Board (303 - 304); Hughes v Western Australian Cricket Association 
Inc (1986) 19 FCR 10, 20; Fencott (622); Tasmanian Dam case (156, 240, 293); Mid Density 
(584); Hardeman [22]. 

(3) In this context, 'trading' is not given a narrow construction.  It extends beyond buying and selling to 
business activities carried on with a view to earning revenue and includes trade in services:  
Ku-ring-gai (139, 159 - 160); Adamson (235); Actors and Announcers Equity Association of 
Australia v Fontana Films Pty Ltd (1982) 150 CLR 169, 184 - 185, 203; Bevanere Pty Ltd v 
Lubidineuse (1985) 7 FCR 325, 330; Quickenden [101]. 

(4) The making of a profit is not an essential prerequisite to trade, but it is a usual concomitant:  
St George County Council (539, 563, 569); Ku-ring-gai (140, 167); Adamson (219); E (343, 345); 
Pellow [28]. 

(5) The ends which a corporation seeks to serve by trading are irrelevant to its description:  St George 
County Council (543, 569); Ku-ring-gai (160); State Superannuation Board (304 - 306); E (343).  
Consequently, the fact that the trading activities are conducted is the public interest or for a public 
purpose will not necessarily exclude the categorisation of those activities as 'trade':  St George 
County Council (543) (Barwick CJ); Tasmanian Dam case (156) (Mason J). 

(6) Whether the trading activities of an incorporated body are sufficient to justify its categorisations as a 
'trading corporation' is a question of fact and degree:  Adamson (234) (Mason J); State 
Superannuation Board (304); Fencott (589); Quickenden [52], [101]; Mid Density (584). 

(7) The current activities of the corporation, while an important criterion for determining its 
characterisation, are not the only criterion.  Regard must also be had to the intended purpose of the 
corporation, although a corporation that carries on trading activities can be found to be a trading 
corporation even if it was not originally established to trade:  State Superannuation Board 
(294 - 295, 304 - 305); Fencott (588 - 589, 602, 611, 622 - 624); Hughes (20); Quickenden [101]; 
E (344); Hardeman [18]. 

(8) The commercial nature of an activity is an element in deciding whether the activity is in trade or 
trading:  Adamson (209, 211); Ku-ring-gai (139, 142, 160, 167); Bevanere (330); Hughes 
(19 - 20); E (343); Fowler; Hardeman [26]. 

7 If I apply this reasoning to the respondent I have to conclude that Enipend Pty Ltd is a trading corporation.  The registered 
company, Enipend Pty Ltd, is wholly engaged in the predominant trading activity of raising and selling cattle.  Therefore as a 
consequence of the provisions of the provisions of the Federal Workplace Relations Act 1996 (specifically ss.5, 6 and 16), the 
employment relationship falls within the federal jurisdiction.  The issue of whether contractual benefits claims can still be 
heard by this Commission, notwithstanding the status of a respondent as a trading corporation, was determined by the Full 
Bench in Marina Saldanha v Fujitsu Australia Pty Ltd 89 WAIG 76. 

8 Accordingly, I find that I do not have jurisdiction to hear the substantive claim.  I will issue an order dismissing the application 
for want of jurisdiction. 

 
2009 WAIRC 00216 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GEORGE PHILIP SAMBRIDGE 

APPLICANT 
-v- 
ENIPEND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 APRIL 2009 
FILE NO B 96 OF 2008 
CITATION NO. 2009 WAIRC 00216 
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Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr B Sambridge 
Respondent Mr M Cox of Counsel 
 

Order 
HAVING heard Mr G P Sambridge on behalf of the applicant and Mr M Cox of Counsel on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 
 

2009 WAIRC 00188 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEAN-FRANCOIS SCARDINA 
APPLICANT 

-v- 
LOGIC IT SOLUTIONS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 14 APRIL 2009 
FILE NO/S U 16 OF 2009 
CITATION NO. 2009 WAIRC 00188 
 

Result Order issued 
Representation 
Applicant Mr J Scardina on his own behalf 
Respondent Mr N Van Namen and Mr D Archer 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 6 April 2009 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conference a settlement was reached between the parties whereby the respondent agreed to pay the applicant 
$2,600 nett by electronic funds transfer into the applicant’s bank account by no later than 15 April 2009 in full and final settlement 
of this application and all matters relating to the employment of the applicant by the respondent; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, and by consent, the Commission 
hereby orders: 

1. THAT the respondent pay the applicant $2,600 nett by electronic funds transfer into the applicant’s bank 
account by no later than 15 April 2009. 

2. THAT the terms of this settlement shall be a full and final settlement of this application and all matters relating 
to the employment of the applicant by the respondent. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2009 WAIRC 00213 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLOTTE ALLISON THOMAS 
APPLICANT 

-v- 
QUINN REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 APRIL 2009 
FILE NO U 54 OF 2009 
CITATION NO. 2009 WAIRC 00213 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS the applicant advised the Commission on 17 April 2009 that she wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00199 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NAINA WARD 
APPLICANT 

-v- 
CHRIS PAUL / PAUL FAMILY TRUST T/AS PERTH SMILE STUDIO PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 21 APRIL 2009 
FILE NO/S B 56 OF 2009 
CITATION NO. 2009 WAIRC 00199 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 20th day of April 2009 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Avalon Brawn Hungry Jack's P/L U 19/2009 Senior Commissioner J H 
Smith 

Discontinued 

Mark, Xin Bao Wang Mick, Superb Ceilings B 17/2009 Chief Commissioner A R 
Beech 

Discontinued 

Sue Robinson-Grone Kalamunda Community 
Care Inc 

U 139/2008 Chief Commissioner A R 
Beech 

Discontinued 

Sue Robinson-Grone Kalamunda Community 
Care Inc 

B 139/2008 Chief Commissioner A R 
Beech 

Discontinued 

 
 

CONFERENCES—Matters arising out of— 

2009 WAIRC 00274 
DISPUTE REGARDING THREATENED INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 12 MAY 2009 
FILE NO/S C 17 OF 2008 
CITATION NO. 2009 WAIRC 00274 
 

Result Order Revoked 
Representation 
Applicant Mr K Dodd 
Respondent Mr M Amati 
 

Order 
WHEREAS on 12 June 2008 the Director General, Department of Education and Training (“the applicant”) applied to the 
Commission for a conference pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) seeking an order to prevent 
threatened industrial action by the State School Teachers’ Union of Western Australia Inc (“the respondent”) in relation to the 
finalisation of a replacement agreement for the School Education Act Employees’ (Teachers and Administrators) General 
Agreement 2006 (“the Agreement”); and 
WHEREAS on 13 June 2008 the Commission convened a conference; and 
WHEREAS after hearing from the parties, on 17 June 2008 the Commission issued an order in the following terms: 

1. THAT the respondent by its officers, agents and employees and the respondent’s members immediately cease the 
foreshadowed industrial action in the form of rolling half day stoppages as proposed under resolution SC.4.11. 

2. THAT the respondent by its officers, agents and employees and the respondent’s members immediately lift the 
ban on inputting data onto the applicant’s SIS reporting system or releasing relevant reporting information in any 
other way as specified in resolution SC.4.12 so that written reports can issue to parents and students by the end of 
Semester 1, 2008. 

3. THAT the respondent by its officers, agents, employees and the respondent’s members are not to engage in any 
industrial action in relation to the finalisation of the terms and conditions of employment to replace the School 
Education Act Employees’ (Teachers and Administrators) General Agreement 2006 from the date of this order 
until the Commission considers and determines whether or not an enterprise order should issue pursuant to s42I of 
the Act and if an enterprise order is to issue the finalisation of the terms of that enterprise order. 

4. THAT the respondent, by its officers, agents and employees are to take reasonable steps to immediately inform its 
members about the terms of this order and direct its members to comply with this order. 
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5. THAT this order is to remain in force until revoked or varied by the Commission. 
6. THAT both parties have liberty to apply to vary this order.; and 

WHEREAS on 16 December 2008 the Commission registered the School Education Act Employees’ (Teachers and Administrators) 
General Agreement 2008 which replaced the School Education Act Employees’ (Teachers and Administrators) General Agreement 
2006; and 
WHEREAS as a result the Commission was not required to consider and determine whether or not an enterprise order should issue 
pursuant to s 42I of the Act and orders 1 to 3 were therefore of no effect; and 
WHEREAS on 8 April 2009 the Commission wrote to the parties requesting they provide submissions to the Commission by the 
close of business on 30 April 2009 as to why the order that issued on 17 June 2008 should not be revoked and the file closed; and 
WHEREAS as no submissions were received by the due date, on 1 May 2009 the Commission wrote to the parties seeking 
confirmation that the parties had no issue with the order being revoked and the file closed; and 
WHEREAS on 1 May 2009 the parties advised that they had no objection to the order being revoked and the file closed; and 
WHEREAS the Commission has formed the view that the order that issued on 17 June 2008 should be revoked; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the Commission’s order that issued on 17 June 2008 be and is hereby revoked. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 On 23 December 2005 the Director General, Department of the Premier and Cabinet (“the applicant”) applied to the Public 

Service Arbitrator (“the Arbitrator”) pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) seeking the assistance of 
the Arbitrator in relation to a dispute over the substantive classification of its employee Mr Chris Read (“the respondent”).  The 
application was initially allocated to Commissioner P E Scott as Arbitrator and she conducted conciliation proceedings which 
were unavailing.  On 26 September 2007 the matter was referred for hearing and determination and a memorandum of matters 
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issued, which was amended on 15 October 2007.  On 25 October 2007 the application was then allocated to the Arbitrator as 
currently constituted. 

2 The schedule of the memorandum of matters referred for hearing and determination, as amended on 15 October 2007, is as 
follows: 

“1. The Applicant says that: 
(a) The Respondent is a permanent public service officer employed in accordance with the Public Sector 

Management Act 1994 (WA) and classified at Level 6. 
(b) The Respondent was originally placed at his substantive classification Level 6 from the Western 

Australian Industrial Relations Commission (“WAIRC”) to the Office of the Parliamentary 
Commissioner for Administrative Investigation (“the Ombudsman’s Office”) after which he was 
formally seconded.  During his secondment the Applicant was paid at the equivalent of Level 7 as a 
result of a salary review under the Ombudsman’s Workplace Agreement. 

(c) The Respondent formally transferred to the Department of Premier (sic) and Cabinet (“DPC”) in July 
2000 at his substantive public service classification of Level 6.  By agreement his salary was 
maintained at Level 7.3 appropriate to the (sic) at the Ombudsman’s Office until such time as the 
Public Service General Agreement rate for Level 6.4 exceeded his current rate of pay. 

(d) The Respondent’s salary now equates to the Level 6 maximum salary point under the Public Service 
General Agreement 2006. 

(e) The Applicant believes that the appropriate classification level for the Respondent is his substantive 
classification of Level 6. 

2. The Applicant seeks that the Public Service Arbitrator (“the Arbitrator”) determine that the Respondent is 
classified at the appropriate level. 

3. The Respondent says that: 
(a) He is a permanent public service officer employed by the Department of Premier (sic) and Cabinet 

(“DPC”) since 1 July 2000. 
(b) He was substantively employed at Level 6.4 with the WAIRC as an Information Technology Manager 

when he was seconded to the Ombudsman’s Office.  His position at the WAIRC was abolished during 
his period of secondment. 

(c) During the time he was first employed within the Ombudsman’s Office: 
(i) In 1998, he was formally re-classified to Level 7.1 and over the following 18 months 

progressed to Level 7.3.  He asserts that this was his substantive level. 
(ii) He made reports in accordance with Public Sector Standards and the Code of Ethics in 

respect of his concerns about the management of a computer based project within the 
Ombudsman’s Office.  As a consequence of his raising those concerns, his employment at 
the Ombudsman’s Office was terminated on 30 June 2000. 

(d) The concerns raised by him have since been validated by reports tabled in Parliament. 
(e) Since the time he raised his concerns and was subsequently dismissed, whistleblower legislation has 

been enacted (the Public Interest Disclosure Act 2003).  This legislation was not retrospective and 
accordingly did not provide him with protection now afforded to whistleblowers. 

(f) As a consequence of his whistleblowing, he has suffered significant detriment. 
(g) The Ombudsman’s Office’s refusal to extend his secondment constituted victimisation. 
(h) As to the issue of his level of classification, the respondent says that discussions involving the Public 

Sector Standards Commissioner, the WAIRC and the DPC have failed to properly recognise his 
substantive level. 

(i) His employment by DPC has been by agreement subject to resolution of the dispute as to the 
appropriate level of such appointment.  The DPC has refused to accept that his employment in the 
Ombudsman’s Office was substantively at Level 7 and it has acted inconsistently during the 
subsequent time in respect of the appropriate level of classification and in respect of salary 
maintenance. 

(j) The DPC imposed salary maintenance some months after he was employed by DPC and was (sic) 
contrary to the agreement between the parties which included payment at Level 7.3 and the 
continuation of increments. 

(k) His health and well-being have been severely adversely affected by the way he has been treated over 
the course of his dealings with the issues. 

(l) He seeks: 
(i) Declarations that: 

(aa) For all intent (sic) and purposes Mr Read ought to have been paid at Level 7.3 
from the commencement of his employment by DPC; and 
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(bb) He has been harshly and unfairly treated throughout the process; and 
(ii) Orders that: 

(aa) The Respondent pay Mr Read according to the declaration (i)(aa) above; and 
(bb) The Respondent provide Mr Read with secure, meaningful work in a non- 

threatening environment.” 
3 During the hearing it became clear that a number of facts were agreed to by the parties.  These agreed facts are as follows: 

• The respondent is a permanent public service officer employed by the applicant in accordance with the 
Public Sector Management Act 1994 (“the PSM Act”). 

• The respondent is currently employed at a substantive Level 6 classification. 

• The respondent was a substantive Level 6 employee at the Western Australian Industrial Relations 
Commission (“the WAIRC”) until 1993 when he undertook a temporary role at the Office of the 
Parliamentary Commission for Administrative Investigation (“the Ombudsman’s Office”).  The respondent 
was then seconded for two three-year periods to undertake investigative duties at the Ombudsman’s Office. 

• During the respondent’s secondment at the Ombudsman’s Office he was paid under the Office of the 
Parliamentary Commissioner for Administrative Investigations (Ombudsman) Workplace Agreement (“the 
Ombudsman’s Workplace Agreement”), dated 11 August 1997, and from 17 October 1997 he was 
reclassified under the Ombudsman’s Workplace Agreement as a Level 7 employee. 

• On 1 July 2000 and by agreement of the respondent, the applicant and the WAIRC the respondent 
transferred to the applicant at his substantive public service classification of Level 6 but the respondent 
continued to be paid his Level 7.3 salary, notwithstanding his substantive classification being a Level 6.  In 
August 2000 the respondent’s Level 7.3 rate of pay was increased in line with a salary increase provided 
for under the Ombudsman’s Workplace Agreement. 

• After transferring to the applicant on 1 July 2000 the respondent’s salary was frozen at the Level 7.3 rate 
of pay as at August 2000 until the rate of pay of the top of the Level 6 classification exceeded this rate of 
pay. 

• The respondent is currently being paid the maximum salary point of Level 6 under the current Public 
Service General Agreement. 

4 During the hearing it became clear that the respondent did not dispute that his substantive classification is at Level 6.  The 
outstanding issues in dispute between the parties therefore are whether or not the respondent should have continued to be paid 
at a Level 7.3 rate of pay from the commencement of his employment with the applicant on 1 July 2000 along with the pay 
increases relevant to this level subsequent to August 2000, whether the respondent was treated unfairly and harshly by the 
applicant with respect to the dispute about his rate of pay and whether or not the applicant should provide the respondent with 
secure, meaningful work in a non-threatening environment. 
Applicant’s evidence 

5 Mr Gregory Moore is the applicant’s Manager of Human Resource Services. 
6 Mr Moore gave evidence about the respondent’s employment history.  Mr Moore confirmed that the respondent was seconded 

from the WAIRC at his substantive Level 6 classification to work at the Ombudsman’s Office as a permanent public service 
officer over three periods.  The first period was June 1993 to 30 June 1994 when the respondent was “on loan” to the 
Ombudsman’ Office and Mr Moore stated that this arrangement was similar to the respondent being on a secondment.  The 
respondent was then twice seconded to the Ombudsman’s Office - the first from 1 July 1994 to 30 June 1997 and the other 
from 1 July 1997 to 30 June 2000 (see Exhibit A1). 

7 Mr Moore stated that the terms of the respondent’s secondment were governed by Administrative Instruction 304 which 
applied pursuant to the Public Service Act 1978 (repealed by s 119 of the PSM Act) and was effective from 28 August 1991 
through to 1 January 1996 (Exhibit A2).  Mr Moore stated that Administrative Instruction 304 required that when an employee 
transfers to another agency at the end of their secondment they resume their original position, that is, in the case of the 
respondent his Level 6 position even though he had been in receipt of a higher salary and on a different classification at the 
Ombudsman’s Office.  Mr Moore stated that even if the position at the Ombudsman’s Office that the respondent had been 
seconded to was reclassified this did not mean that the respondent’s substantive classification had changed. 

8 Mr Moore confirmed that the respondent applied for and was granted advancement to a Level 7 salary effective from 
17 October 1997 under Clause 14.5 of the Ombudsman’s Workplace Agreement (see Exhibits A3 and A4). 

9 Mr Moore stated that after the Ombudsman made a decision not to offer the respondent a further secondment after 30 June 
2000 and after discussions between the applicant, the WAIRC and the respondent, an agreement was reached whereby the 
respondent would transfer to the applicant effective 1 July 2000.  Mr Moore stated that letters were exchanged between the 
applicant and the WAIRC in April 2000 and correspondence relevant to the respondent’s transfer was also exchanged between 
the parties at the end of June 2000 (see Exhibits A5 and A6).  Mr Moore maintained that this correspondence confirms that the 
respondent agreed to transfer to the applicant as a substantive Level 6 employee. 

10 Mr Moore stated that subsequent to 1 July 2000, a number of discussions were held between the applicant and the respondent 
over his classification and his rate of pay (see letters and emails at Exhibit A7). 
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11 Under cross-examination Mr Moore confirmed that the applicant sometimes assists employees who are between positions or 
for other reasons by transferring them to the applicant.  Mr Moore stated that when the Ombudsman made a decision not to 
renew the respondent’s secondment at the Ombudsman’s Office, the applicant assisted the respondent to find alternative 
employment.  Mr Moore stated that it was not unusual for the level of an employee’s classification to take some months to be 
finalised, nor was it unusual that a range of opinions and views be canvassed to assist in this process.  Mr Moore maintained 
that the respondent’s situation with respect to his transfer was not extraordinary and he stated that the respondent was not 
treated differently because he was a “whistleblower”.  Mr Moore stated that the applicant decided to transfer the respondent to 
assist the Ombudsman’s Office. 

12 Mr Aaron Pittock is an Acting Manager in the Public Sector Commission.  In this role he manages the workforce management 
area which deals mainly with the Senior Executive Service and Chief Executive Officers about contracts and other 
employment issues across the public sector.  Mr Pittock confirmed that Approved Procedure 1 is the procedure used in the 
public service for classifying and reclassifying positions up to Level 8 (see Exhibit A8).  Mr Pittock stated that Approved 
Procedure 1 applies to public sector agencies, and other agencies which have public sector positions within them, and details 
the function of a Chief Executive Officer (“CEO”) when classifying positions.  Mr Pittock gave evidence that Approved 
Procedure 1 qualifies a CEO’s authority to classify positions by prescribing a procedure and a system to classify positions.  
Mr Pittock stated that any reclassification of a position is based on significant increases in the work value of a position over 
time such that it warrants a new classification. 

13 Mr Pittock gave evidence that secondments in the public service usually last between six and twelve months however this 
period can be extended when agreed between the employing authority of the seconded employee and the employer he or she is 
working for at the time.  Mr Pittock gave evidence that employees on secondment retain the classification they had with their 
substantive employer and after their secondment ceases they retain this substantive classification even if they were paid at a 
higher level whilst on secondment and Mr Pittock stated that an employee returning from secondment to their substantive 
position after working at a higher level would not be reclassified at that higher level.  Mr Pittock stated that Approved 
Procedure 1 does not apply to employees who are on the supernumerary list at an agency and it only applies to substantive 
established public service positions.  Mr Pittock stated that when an employee transfers to a new employer the transfer 
provisions contained in the PSM Act and the public sector standard with respect to transfers apply and he gave evidence that 
under the terms of the PSM Act and the public sector standard with respect to transfers an employee’s substantive 
classification is the classification which applies to an employee after their transfer is effected. 

14 Ms Kathryn Andrews is the applicant’s Acting Manager Human Resource Services Branch.  In this role she manages 22 staff 
who undertake human resource functions.  Ms Andrews gave evidence about the applicant’s supernumerary list on which the 
respondent is listed.  Ms Andrews stated that an employee becomes a supernumerary when their substantive position has been 
abolished or is no longer available for that employee to undertake or they have transferred from another agency and there is no 
substantive position for that employee.  Ms Andrews stated that a supernumerary employee has no specific duties and their title 
is taken from their previous position.  Ms Andrews stated that some employees on the supernumerary list are registered as re-
deployees.  Ms Andrews stated that the respondent has been on the supernumerary list since he transferred to the applicant in 
2000 because he had no substantive position to transfer into with the applicant.  Ms Andrews said it was not unusual to have 
employees on the supernumerary list for a number of years.  Ms Andrews stated that an employee remains on the 
supernumerary list until a new position is found and in the interim employees may undertake acting positions.  Ms Andrews 
gave evidence that a supernumerary employee is not able to be reclassified as they have no duties or a substantive position.  
Ms Andrews stated that in 2000 in her role with the applicant as Co-ordinator Personnel Payroll she confirmed the 
respondent’s classification and rate of pay in a memorandum dated 3 August 2000 subsequent to his transfer from the 
Ombudsman’s Office to the applicant and she gave evidence that this memorandum confirms that the respondent was to 
continue to be paid at Level 7.3 until the applicant’s current agreement for Level 6 caught up (Exhibit A9). 

15 Under cross-examination Ms Andrews stated that the granting of special leave where an employee receives his or her wages 
but does not attend work is discretionary and she is not aware that the entitlement to special leave is provided for in any awards 
or agreements or public sector procedure.  Ms Andrews gave evidence that salary maintenance is also an informal process that 
is not provided for in any procedure.  Ms Andrews stated that it arose in the past because workplace agreements contained 
varying salary rates for the same classification at different agencies and departments and she stated it was not an unusual 
practice to provide employees with salary maintenance after they transferred to a different agency, particularly in the 1990s, so 
as not to financially disadvantage an employee when he or she transferred from one agency to another. 
Respondent’s evidence 

16 Ms Helen Morton is a Member of the Legislative Council of the Western Australian Parliament and she has held this position 
since 2005.  Ms Morton gave evidence that she assisted the respondent from time to time after May 2005.  Ms Morton stated 
that her interest in the respondent’s situation arose out of her then role as the Shadow Minister for Public Sector Management.  
Ms Morton stated that she had a meeting with Mr Malcolm Wauchope, the Director General of the Department of the Premier 
and Cabinet, on 30 September 2005 to discuss issues surrounding the respondent’s rate of pay and Ms Morton also stated that 
she was concerned that the respondent was being paid a salary but was not being provided with work.  Ms Morton felt that the 
respondent was being treated unjustly as he had been removed from the Ombudsman’s Office and his salary was limited to a 
Level 6 rate of pay and Ms Morton believed that the respondent was being treated unfairly by not being allowed to remain at 
the Ombudsman’s Office and undertake the work he was previously doing and she believed that the respondent’s transfer to 
the applicant where his salary was maintained at Level 7.3 until the Level 6 salary caught up, was punishing the respondent. 

17 Ms Laurene Dempsey was the Ombudsman’s solicitor between October 1997 and November 2001.  Ms Dempsey is currently 
the Assessor for Criminal Injuries Compensation.  Ms Dempsey became involved with issues concerning the respondent in 
early 2000 and she stated that at the request of Mr Murray Allen, the Ombudsman at the time, she became the respondent’s 
support person when his health deteriorated. 
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18 Ms Dempsey stated that at a meeting she attended on 11 February 2000 Mr Allen told the respondent that there had been an 
irretrievable break down in his relationship with him given complaints the respondent had made about him to two external 
agencies and he told the respondent that he was not inclined to renew the respondent’s contract which was due to expire on 
30 June 2000 and he stated that he would advise the respondent of his decision about his contract in April 2000. 

19 Ms Dempsey gave evidence that she was present at a meeting with the respondent, Mr Wauchope and Ms Michelle Reynolds 
the applicant’s Manager of the Management Executive Branch in June 2000.  Ms Dempsey recalled that the issue of the 
respondent refusing to accept his salary being paid at a Level 6 was raised but she could not specifically recall how 
Mr Wauchope responded to this issue at this meeting.  Ms Dempsey gave the following evidence during examination-in-chief 
about this meeting: 

“I think it was early June?---Right. 
There were two such meetings, you only sat in on the first one?---I do, I certainly do recall of (sic) a meeting with Mal 
Wauchope and yourself. 
Do you recall there being any mention of salary maintenance at that meeting?---I do recall, I’m sorry I can’t be specific as 
to the exact conversation. But I actually do recall some stage Mr Wauchope sort of...using the two terms I guess in the 
one sentence and you actually interrupting him and saying well you’ve used maintain and salary in the same sentence, do 
you mean salary maintenance in which case that is just not an option and something I won’t accept. I do recall that at the 
meeting. Is that what you - - - 
That...yes, that was the...my concern. How did he respond to that?---I really can’t...I can’t recall specifically as to whether 
then he would have hedged or indicated that something that he looked at et cetera, et cetera. I’m sorry I can’t take it much 
further there Chris.” 

(Transcript p 67) 
20 Ms Dempsey confirmed that it was not until 20 June 2000 that the respondent was officially told that he would not be 

reappointed to the Ombudsman’s Office and the respondent was then advised that he would be transferred to the applicant. 
21 Ms Dempsey understood that the applicant had legal advice that the respondent could not transfer to the applicant at his 

Level 7 classification and this became a ‘bone of contention’ between the parties. 
22 Ms Dempsey stated that she was given the role of brokering an arrangement between the respondent and the applicant with 

respect to the respondent’s transfer to the applicant as both Mr Allen and Ms Reynolds refused to talk to the respondent. 
23 Ms Dempsey stated that a draft letter was prepared by the applicant dated 27 June 2000 to clarify the terms of the respondent’s 

transfer to the applicant.  This letter is as follows, formal parts omitted: 
“TRANSER TO THE MINISTRY OF PREMIER AND CABINET 
I refer to our recent discussions on the matter of your substantive transfer to this Ministry. 
Consistent with our discussions I now wish to confirm that your transfer to this Ministry, in complying with the 
provisions of the Public Sector Management Act 1994 and relevant Public Sector Standards, will be at Level 6 and is 
effective from 1 July 2000.  I have sought written agreement to this transfer from your current employing authority. 
As agreed your salary will be maintained at the current rate of pay applicable to a Level 7.3 officer payable under the 
Ombudsman’s Workplace Agreement 2000.  I confirm that you will also receive the August increase payable under that 
agreement.  As you may be aware the agreement does not provide for any further increases in salary.  As such, any future 
salary increase for you, beyond August, will be subject to further consideration at a later date. 
I trust you find these arrangements acceptable and welcome you to the Ministry.  Should you have any further queries in 
relation to this matter please contact Ms Michelle Reynolds, Manager, Executive management on 9222 9656.” 

(Exhibit A5) 
24 Ms Dempsey stated that after the respondent received this letter he still had a problem with his salary being at a Level 6 rate of 

pay and Ms Dempsey stated that after receiving this letter she then had further discussions with Ms Reynolds.  During these 
discussions Ms Reynolds confirmed with her that the respondent could not maintain his Level 7.3 classification under the 
Ombudsman’s Workplace Agreement as his substantive classification but he would be paid as a Level 7.3 employee. 

25 Ms Dempsey gave the following evidence in examination-in-chief: 
“… My understanding is that your substantive position back at the Industrial Relations Commission was no longer there. 
And, I mean it had been years that you’d been at the Ombudsman's Office so I mean it (sic) unrealistic in any event you 
going back there. So, what to do with you and where you would go. I think it was brokered that Premier and Cabinet 
department would take you on. Then it was the situation as to what was...on what level? At the time you were at the 
Ombudsman's Office the Ombudsman indicated that he would call for reclassification of various people, people who had 
been there for quite some time and when Murray Allan (sic) turned up he started employing people on different levels and 
higher levels which created some concern for people that had been there quite some time, saying well do we get some 
recognition for all the experience that we’ve got and the skills that we’ve got? And he indicated that he would look at 
various people’s submissions and proposals that they be reclassified. I certainly recall that you were one that applied and 
then went through classification process and were classified to a level 7 from the 6 that you were. Roger Watson I think 
was another, Eamon Ryan perhaps as well, but various officers there. So, you had been reclassified I think a couple of 
years prior to that to a level 7. So, at the time you were a level 7.3 as at the 30th of June, 2000. A legal issue was raised by 
Premier and Cabinet I understand that given the nature of the office with the Ombudsman you could be transferred but not 
on the basis that reclassification would not be recognised. It would go back after being a level 6.3, that became the bone 
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of contention. Eventually at some stage you were dealing, I think, directly with Malcolm Wauchope’s office through 
Michelle Reynolds, at some stage not only did Murray Allan (sic) refuse to talk to you anymore but so did Michelle 
Reynolds. So, I got the go between to broker some sort of arrangement for your transfer back to Premier and Cabinet 
between Michelle Reynolds and Murray Allan (sic). 
HARRISON C: And, what was that arrangement?---There was a draft letter which was supposed to indicate the 
arrangement that had been forwarded, my recollection was on the 27th of June, that used the terms, you know, maintain 
salary in a sentence which caused once again, Chris Read, quite some concern. It was...the brokering was always arranged 
that Chris was to be paid a level 7.3. The difficulty that arose was at that time workplace agreements were afoot and each 
agency had actually negotiated its own workplace agreement. The concerned (sic) expressed by Michelle Reynolds is but 
level 7.3 sort of differs depending upon where you are placed and which agency you are placed. The whole idea was that 
you weren’t going to be in Premier and Cabinet for very long. And, this was a discussion that I had with Michelle 
Reynolds over the...you know the ensuing weeks coming up to the 30th of June. It was intended that you be placed 
somewhere, another agency, as soon as possible, you know so your skills could be utilised. The difficulty is that each 
agency sort of was paid, you know, different amounts depending upon the workplace agreement. Indeed, the 
Ombudsman's Office had only recently sort of negotiated a new workplace agreement and as at August, 2000 another 
increment was going to be paid. So, not to disadvantage you depending upon with what agency you were going to be 
placed, in fact you might end up sort of going down in salary from a level 7.3. It was at least recognised that you would 
get that increment at the Ombudsman's Office. But, thereafter depending upon what agency that you would be placed with 
you would pick up and be paid the level 7.3 at that agency.  The first draft that came through of the 27th of June by using 
the two terms maintaining salary, once again you said, no, no, no, it’s not part of the agreement, I won’t agree to that at 
all, it’s not acceptable. Once again I went back to Michelle Reynolds who once again reiterated that that’s not the 
intention, it’s not the intention to maintain your salary until of course you drop down to a level 6 again. It’s something to 
which you would never agree, something you indicated that you would always not agree to or not accept. So, working on 
the basis that they could not in fact maintain your classification it was understood that you’d get an allowance to some 
effect, doesn’t matter what it was called or how it was done that you would be paid a level 7.3, however much that would 
be depending upon the agency that you went to. And, that was the agreement that was brokered and understood. As far as 
I’m aware that was the agreement that was understood with Michelle Reynolds through Mal Wauchope, with Murray 
Allan (sic) and with Alex Erington (sic). 
… 
HARRISON C: So what do you understand was the arrangement then when...so when Mr Read commenced on the 1st of 
July, 2000 am I to understand from what you’ve just said that he effectively was to have salary maintenance until...at a 
substantive level 6 but pay at level 7.3 until he was actually put into a position with a JDF where he would then be paid at 
a level 7.3?---He would maintain the salary of a 7.3 based on the Ombudsman’s workplace agreement. 
Yes? With the increment in August?---With the increment in August. Then he would be...it was always then assumed and 
this was the problem that was explained to me that you wouldn’t know then what he was going to be paid by way of him 
being a level point...7.3 because of course each agency was paying different amounts of salary at that time. 
So a 7.3 rate was different in one agency to another?---At that time it was (indistinct). He was going to be paid a level 7.3. 
And, that was going to be his pay no matter where he was placed, whether it be sort of in a level 6 position or 7 position 
with another agency.  In other words it was not...he was not going to maintain then as fixed that August 2000 increment at 
the Ombudsman until if that sort of then dropped to be a level 6.3 which was his substantive. It was always understood 
that that’s exactly what he would not agree to and that he did not agree to. 
Thank you. 
MR READ: So, what...just to be perfectly clear, does that equate to salary maintenance?---My understanding is of the 
word salary maintenance is it is a HR term that indicates that in fact your salary will be maintained until it drops to meet 
your level - - - 
Frozen?---That’s what I’d always understood. Whether that’s incorrect and you were always concerned when sort of the 
use of the word maintain and salary was produced in the one sentence. That’s not what I want. And, that was always very 
clear that’s not what you would have ever accepted. 
No. So, to phrase it differently was I going to continue to receive increases after August, 2000?---Oh yes, oh yes. But it 
was...and that was something that was quite specifically discussed between myself and Michelle Reynolds, you were 
going to receive increases but it couldn’t be sort of said what increases because we didn’t know what agency you’d be 
placed with.  We weren’t going to be sitting in Premiers at all. You know the idea was that there was work for you to be 
done and Premiers would just be your base agency for the time being. 
... 
MR READ: All right. Would it be accurate to say that my salary was not going to be frozen as of June or August, 2008 
(sic)?---Absolutely accurate. You were to receive...you were to paid a level 7.3 on the basis of any agency that you were 
at that would therefore include any increments payable to you from time to time. 
HARRISON C: But not the Department of Premier and Cabinet?---No necessarily so. But if Chris was at the Department 
of Premier and Cabinet as his, you know, agency where he was being placed to do work he would be paid at that level. 
In a substantive position or super numery (sic) position or either?---Either. He could be basically be doing some level 5 
work, 6 work or even 7 but be paid a level 7.3 depending upon the agency.” 

(Transcript pp 67, 68 and 69) 
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26 Under cross-examination Ms Dempsey stated that she told Ms Reynolds that the respondent had problems with some of the 
contents of the draft letter dated 27 June 2000 and she gave evidence that the changes included in the letter from Mr Wauchope 
dated 30 June 2000 to the respondent were consistent with her discussions and what had been agreed with Ms Reynolds.  
Ms Dempsey stated that this letter confirmed that the respondent could not transfer to the applicant as a Level 7 and he had to 
retain his Level 6 classification but his salary would be maintained at that of a Level 7 employee.  This letter is as follows 
(formal parts omitted): 

“TRANSER TO THE MINISTRY OF PREMIER AND CABINET 
I refer to our recent discussions on the matter of your substantive transfer to this Ministry. 
Consistent with our discussions I now wish to confirm that your transfer to this Ministry, in complying with the 
provisions of the Public Sector Management Act 1994 and relevant Public Sector Standards, will be at Level 6 and is 
effective from 1 July 2000.  I have sought written agreement to this transfer from your current employing authority. 
As agreed your salary will be maintained at that rate of pay applicable to a Level 7.3 officer on the Ombudsman’s 
Workplace Agreement.  I confirm that you will also receive the August increase payable under that Agreement.  As you 
may be aware, the Agreement does not provide for any further increases in salary.  As such, any future salary increase for 
you, beyond August, will need to be considered separately at that time. 
I trust you find these arrangements acceptable and welcome you to the Ministry.  Should you have any further queries in 
relation to this matter please contact Ms Michelle Reynolds, Manager, Executive management on 9222 9656.” 

(Exhibit A5) 
27 Ms Dempsey stated that the respondent did not need to mention the issue of salary maintenance in his letter dated 30 June 2000 

which accepted his transfer to the applicant, as this issue had been sorted out. 
28 The respondent has a computer science degree and worked for 20 years in Information Technology.  In March 1989 he joined 

the public service as a Level 6 Information Technology Manager at the WAIRC.  The respondent confirmed that he 
commenced a trial in 1993 to undertake investigative work at the Ombudsman’s Office and remained there for seven years 
after being offered two three-year rolling secondment contracts.  The respondent is currently a public service officer attached 
to the applicant and he transferred to the applicant on 1 July 2000. 

29 The respondent outlined his work history since 1 July 2000.  Soon after he commenced employment with the applicant the 
respondent worked for two years in the Department of Local Government as an investigator in a supernumerary position which 
had no Job Description Form (“JDF”).  During this period the respondent undertook a three month assignment with the 
Ministry of Justice.  The respondent stated that no permanent position has been found for him since July 2000.  The respondent 
stated that his health deteriorated around mid 2002 and he took sick leave and annual leave to cope and in mid 2002 the 
respondent underwent a medical assessment given his inability to concentrate and he was told by the applicant to remain at 
home and await further instructions.  The respondent stated that around this time he was diagnosed with depression.  The 
respondent stated that he was off work for about two and a half years from mid June 2002 and he has been paid his normal 
salary during this period and he is still being paid this salary even though he has not returned to work with the applicant. 

30 Since November 2004 the respondent has been participating in a return to work programme and he is currently undertaking a 
rehabilitation programme working up to 16 hours per week in private enterprise retraining as a financial planner.  The 
respondent stated that he would like to work in a full-time position in the public service, commencing on a part-time basis, and 
he stated that his ability to work full-time would be dependent on improvements to his health however he gave evidence that he 
is currently not ‘fit’ for full-time employment. 

31 The respondent gave evidence that he was unsure if his former position at the WAIRC had been abolished as at July 2000 but 
he stated that after working for seven years at the Ombudsman’s Office there was no prospect of him returning to the WAIRC. 

32 The respondent confirmed that under the Ombudsman’s Workplace Agreement he was reclassified to a Level 7.3 in 1998 and 
this salary increase was backdated to 1997 when the reclassification process commenced. 

33 The respondent detailed his whistleblowing activities.  The respondent stated that in 1999 he became distressed by the 
Ombudsman wasting public money on funds for a computer programme and he believed that in doing so the Ombudsman was 
breaching the Public Sector Code of Ethics.  The respondent stated that he endeavoured to raise his concerns internally but 
when he was unsuccessful he referred the Ombudsman’s actions to external authorities.  The respondent maintained that after 
he raised the issue of the Ombudsman wasting public money with these external agencies the Ombudsman resigned.  The 
respondent stated that prior to the Ombudsman resigning, he had maintained that the respondent’s criticism of him was 
unwarranted and he told the respondent that his second three-year secondment ceasing on 30 June 2000 would not be renewed. 

34 The respondent stated that when he transferred to the applicant on 1 July 2000 at a substantive Level 6 he should have been 
classified and paid at a Level 7 and he claimed this was supported by correspondence from the Deputy Ombudsman, Mr Alex 
Errington, at the time (Exhibit A6). 

35 The respondent stated that as a result of his claim that he should be classified and paid at a Level 7 a number of discussions 
were held prior to his transfer to the applicant on 1 July 2000 on these issues.  The respondent said one meeting was held in 
early June 2000 with Mr Wauchope, himself, Ms Dempsey and Ms Reynolds in attendance.  The respondent stated the 
following about this meeting: 

“All right. What took place at this meeting?---We were feeling each other out to see who would agree to what and where 
we could reach consensus on that. Mr Walker (sic) made the point … he said something to the effect of, "Look, level is all 
very well but I suspect that what is really of concern to you is your salary and we can maintain that," and he carried on 
talking.  Of course, my ears pricked up immediately that I heard "salary" and "maintain" in the same breath. I was sitting 
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there thinking, "What is he saying now? Is he talking about salary maintenance?" I was listening intently to see whether 
he was going to clarify that as he continued talking, but he didn't. Then I began thinking, "I really don't want to interrupt 
him, but at the same time he is going on and I'm not really hearing what he is saying because" … and this is a point that 
really needs to be clarified, so I did interrupt him and I said, "I'm sorry, Mr Walker (sic), it really … you've made a very 
important point and I'm not sure I understand it.  I've heard you say 'salary' and 'maintain' and that fills me with concern. I 
need to be clear as to whether you're actually talking about salary maintenance, which has specific connotations in the 
Public Service." He didn't say yes and he didn't say no. He launched into a very lengthy explanation which recounted all 
the circumstances prevailing at the time, primarily … and I think it's worth enunciating those … the prevailing 
arrangements then were the Liberal government's workplace agreements, where every agency … most agencies had their 
own workplace agreement. … ” 

(Transcript p 88) 
The respondent stated that at some point during this meeting his redeployment was also discussed.  The respondent gave 
evidence that Mr Wauchope eventually told him in this meeting that he would be receiving some pay increases but it was not 
clear when and how much he would receive.  The respondent stated that he understood from this discussion, that he would 
receive “a continuing stream of” increments after transferring to the applicant (transcript p 88). 

36 The respondent stated that as the issue of his classification and rate of pay remained unresolved a meeting was held on 22 June 
2000 between Mr Wauchope, the Public Sector Standards Commissioner, the Ombudsman, Mr Les Smith and Ms Reynolds.  
The respondent was not in attendance.  The respondent maintains that arising from this meeting he was advised by 
Mr Errington that at this meeting it was decided that it was open to the applicant to offer the respondent a Level 7 position and 
that this would occur. 

37 The respondent stated that he was disappointed with the contents of the letter dated 27 June 2000 as he was only being offered 
a Level 6 appointment and he claimed that the letter was ambiguous with respect to the salary he was to be paid (Exhibit A5).  
After receiving this letter the respondent contacted Ms Reynolds to discuss whether his salary would be maintained or whether 
he would be given salary maintenance and she told him that his salary was to be frozen.  In response the respondent wrote a 
letter to Mr Wauchope dated 28 June 2000.  The respondent understood that Mr Wauchope took exception to his letter and the 
offer of him transferring to the applicant was withdrawn and as the respondent’s position was still undecided on the morning of 
30 June 2000 Ms Dempsey approached him and offered to broker an arrangement that afternoon and he agreed to this course of 
action.  The respondent understood that Ms Dempsey then approached Ms Reynolds and they reached an agreement whereby 
the respondent would remain as a substantive Level 6 employee however he would receive ongoing salary increases as a 
Level 7.3 employee and his salary would not be frozen.  The respondent stated that he told Ms Dempsey that he agreed to this 
proposal.  The respondent stated that after he received a telephone call on the afternoon of 30 June 2000 advising him that his 
father was unwell and he had to visit him in hospital Ms Dempsey wrote the letter confirming his transfer to the applicant on 
30 June 2000 (see Exhibit A5). 

38 The respondent maintained that there were three significant changes in the letters from Mr Wauchope dated 27 June 2000 and 
30 June 2000 which indicated that the applicant had shifted its position from 27 June 2000 with respect to the salary he was to 
be paid.  The letter of 27 June 2000 refers to his salary being maintained ‘at the current rate of pay applicable’ whereas this 
was changed to ‘maintained at that rate of pay applicable’ in the letter dated 30 June 2000, the draft letter dated 27 June 2000 
refers to the Ombudsman’s Workplace Agreement 2000 but the letter dated 30 June 2000 does not limit the reference to a 
workplace agreement to the 2000 agreement and the letter dated 27 June 2000 refers to the respondent’s rate of pay being 
subject to further consideration at a later date and the letter dated 30 June 2000 refers to the respondent’s salary being 
“considered separately at that time”.  The respondent maintains that the letter dated 30 June 2000 confirms that an agreement 
had been reached between the parties in the terms claimed by him, that is that he would not be subject to any salary freeze 
subsequent to receiving the August 2000 increment to his Level 7.3 salary. 

39 The respondent gave evidence that it was not until December 2000 that he became aware that he was being subject to salary 
regression and his salary was not being maintained at the Level 7.3 rate of pay.  The respondent stated that he was also told by 
Ms Reynolds that the only way he could be given a salary increase was undefined and would only occur in exceptional 
circumstances.  The respondent gave evidence that because he disputed his salary being frozen a number of meetings were held 
about the issue of salary maintenance and the maintenance of his Level 7.3 salary and the respondent tendered documentation 
with respect to these discussions subsequent to December 2000 (see Exhibit R1). 

40 The respondent stated that he never agreed to salary maintenance and the freezing of his salary and he maintained that because 
the Ombudsman resigned as a result of his criticisms he should not be punished for doing the right thing. 

41 The respondent stated that he wants to undertake meaningful work with a view to eventually undertaking full-time work. 
42 The respondent maintains that it is not in the public interest that he should suffer any detriment within the public service given 

his whistleblowing activities which have since been vindicated by a number of inquiries. 
43 The respondent maintains that his classification and his rate of pay are different issues and he claims that there is no 

impediment to pay him as a Level 7.3 even though his substantive classification is at Level 6.  The respondent believes that he 
has been treated differently to other employees in a similar situation and cited a case where a number of employees whose jobs 
had been made redundant at the Ombudsman’s Office had their contracts rolled over to the Corruption and Crime Commission 
at the level at which they were classified at the Ombudsman’s Office. 

44 Under cross-examination the respondent confirmed that he wanted to be employed in a permanent position but he stated that he 
was not capable of looking for this type of work at this point in time.  The respondent agreed that the applicant had been 
supporting him since June 2000 and even though he has not been working the applicant has been paying his salary and the 
respondent confirmed that his medical and rehabilitation treatment has been paid for by the applicant.  The respondent stated 
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that he hoped he would be ready to return to work in six months subject to a medical clearance.  The respondent maintained 
that he was currently on special leave as determined by the applicant and this leave was not provided for under public sector 
rules and regulations and he agreed that he was not required to attend work due to duty of care issues. 

45 The respondent stated that he did not attend the meeting held on 22 June 2000 between Mr Wauchope, the Public Sector 
Standards Commissioner, the Ombudsman, Mr Smith and Ms Reynolds and he agreed that there was no documentation 
confirming Mr Errington’s advice to the respondent following this meeting that he was to be classified as a Level 7. 
Submissions 

46 The applicant argues that it is appropriate that the respondent be paid at the top of Level 6 as this is his substantive 
classification and this reflects the agreement reached between the parties as at 30 June 2000.  The applicant submits that when 
the respondent initially transferred to the applicant in July 2000 he was given a personal salary classification because an 
agreement was reached between the parties that the respondent’s salary was to be maintained at the rate applicable to a 
Level 7.3 officer under the Ombudsman’s Workplace Agreement.  The applicant maintains that notwithstanding the 
respondent’s circumstances when he left the Ombudsman’s Office the respondent is a substantive Level 6 employee and this 
was and is the level at which he is to be paid by the applicant.  The applicant argues that the authority of Mietek Banaszczyk v 
Minister for Public Sector Management and Another (2004) 84 WAIG 2872, on which the respondent relies, can be 
distinguished from the respondent’s case as it relates to a different set of circumstances. 

47 The applicant recognises that the respondent has had specific and difficult issues to contend with however the applicant 
submits that it has endeavoured to assist the respondent with his rehabilitation and in finding him suitable employment.  The 
applicant also maintains that it has been a reasonable employer.  The applicant is prepared to negotiate the respondent’s return 
to work but this is dependent on a number of issues including the respondent obtaining a medical clearance, discussions being 
held about his level of pay and the duties to be undertaken, the respondent’s inability to function as a Level 6 employee at this 
point in time and the extent to which job security can be offered to the respondent within the public sector as well as the nature 
of the meaningful work being sought by the respondent at an appropriate level. 

48 The respondent maintains that even though he has been paid a salary and not worked for six of the last eight years his situation 
has had a severe physical and mental detrimental impact on his health and it has impacted on relationships within his family 
and on his sense of identity and self-worth.  The respondent argues that it has only been in recent times his health has 
improved. 

49 The respondent argues that the salary he should be paid is that of a Level 7.3 employee given the agreement reached between 
the parties on 30 June 2000 and the respondent argues that under this agreement he was promised to be given salary increases 
that would normally accrue to a Level 7.3 employee after August 2000 but he has not received these increases. 

50 The respondent argues that the issues of salary maintenance and the undertaking that he would receive some pay increases as 
agreed between himself and the applicant are incompatible and this adds weight to his argument that the agreement reached 
between the parties on 30 June 2000 contemplated him receiving pay increases. 

51 The respondent maintains that the applicant has not recognised his extraordinary circumstances and has relied on technicalities 
even though it can “finesse” public sector management rules and the respondent relies on the authority of Mietek Banaszczyk v 
Minister for Public Sector Management and Another (op cit) in support of his claim to be paid at a higher rate of pay than 
Level 6. 

52 The respondent argues that he should not suffer any detriment with respect to his level of salary for engaging in 
whistleblowing activities which were subsequently vindicated and the respondent argues that given that his activities as a 
“whistleblower” were appropriate it is in the public interest that he should not suffer any financial detriment and the respondent 
relies on the Public Interest Disclosure Act 2003, which was passed by the Western Australian Parliament after June 2000, 
which enables people in his position who have suffered a detriment as a result of his or her whistleblowing activities to seek 
and be given redress. 
Findings and Conclusions 
Credibility 

53 I listened carefully to the evidence given by each witness and closely observed them.  I find that all witnesses gave their 
evidence honestly, in a considered manner and to the best of their recollection.  I therefore accept the evidence given by each 
witness.  In particular I find that the respondent’s evidence with respect to his recollection about the details of his agreement 
with the applicant concerning the rate of pay he was to receive after his transfer to the applicant on 1 July 2000 was both 
detailed and consistent and his evidence with respect to this issue was supported by a number of documents tendered during 
these proceedings and was also corroborated by the evidence given by Ms Dempsey (see Exhibit R1). 

54 I have already noted that the declaration being sought by the applicant that the respondent be classified as a Level 6 employee 
is not in contest between the parties as the respondent accepts that this was and remains his substantive classification as at 
1 July 2000 when he transferred to the applicant and I will therefore issue a declaration to this effect.  What is in dispute is the 
salary the respondent should have been paid subsequent to his transfer to the applicant on 1 July 2000.  The respondent argues 
that he reached an agreement with the applicant that upon his transfer to the applicant on 1 July 2000 his rate of pay was to 
remain at his existing Level 7.3 rate, including the increase in August 2000 provided for under the Ombudsman’s Workplace 
Agreement, and the respondent claims that as part of this agreement he was and remains entitled to receive ongoing increments 
relevant to this classification notwithstanding the fact that his substantive classification is at the top of Level 6.  In contrast the 
applicant argues that the agreement between the parties with respect to the respondent’s rate of pay was that he would have his 
salary maintained at the rate of pay of a Level 7.3 employee, as at August 2000, and from this point onwards his salary would 
remain at this rate until it equated to the rate of pay of a Level 6.4 employee, which is the respondent’s substantive 
classification.  In doing so the respondent’s pay was to be subject to salary maintenance.  The other issues requiring 
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determination are whether the respondent was treated unfairly and harshly by the applicant with respect to how the dispute 
about his rate of pay was handled by the applicant and whether an order should issue that the applicant provide the respondent 
with secure, meaningful work in a non-threatening environment. 
Background 

55 The agreed facts with respect to this application are detailed at paragraph 3 of this decision.  These facts confirm the 
respondent’s agreement to be transferred to the applicant on 1 July 2000 as a substantive Level 6 employee, that after July 
2000 the respondent was to be paid his Level 7.3 salary, including the increase due to him in August 2000, and his salary was 
not increased by the applicant until the Level 6.4 rate of pay applicable to the applicant’s employees became greater than this 
rate of pay.  Since July 2000 the respondent has remained on the applicant’s supernumerary list and he has not been redeployed 
into an alternative position within the Western Australian public sector notwithstanding efforts by both the applicant and the 
respondent to seek out suitable employment and it was also not in contest that since mid 2002, even though the applicant has 
continued to pay the respondent’s salary, the applicant has not required the respondent to work within the Western Australian 
public sector.  It is also the case that since November 2004 the respondent has been working on a part-time basis in the private 
sector and has been participating in a rehabilitation programme. 

56 It is clear that by early 2000 the working relationship between the respondent and the Ombudsman at the time, Mr Allen, had 
broken down as a result of complaints made by the respondent to external authorities about Mr Allen’s conduct and because of 
this breakdown Mr Allen indicated to the respondent that his second three-year secondment in all likelihood would not be 
renewed after 30 June 2000.  I also accept that after the complaints made by the respondent against Mr Allen were 
investigated, Mr Allen resigned from his position as Ombudsman. 

57 I find that after Mr Allen foreshadowed to the applicant that it was unlikely that his secondment to the Ombudsman’s Office 
would be renewed a number of meetings were held to deal with the respondent’s future employment within the public sector 
and these discussions involved a range of persons including the respondent, Ms Dempsey who was employed by the 
Ombudsman’s Office and had been asked by Mr Allen to be the respondent’s support person given his deteriorating health, 
Ms Reynolds and Mr Wauchope representing the applicant, the Public Sector Standards Commissioner, the Ombudsman and 
Mr Smith who was the former Electoral Commissioner.  I find that at these meetings the respondent’s classification level was 
discussed given that the respondent’s classification was at the time as a Level 7 employee under the Ombudsman’s Workplace 
Agreement and his substantive classification at the WAIRC was as a Level 6 employee and the other issue discussed was the 
salary to be paid to the respondent after he was to be transferred out of the Ombudsman’s Office given the salary differential 
between these classifications. 

58 I find that as both of these issues were not resolved during these meetings further discussions took place between Ms Reynolds, 
Ms Dempsey and the respondent in the week leading up to the respondent’s transfer to the applicant on 1 July 2000.  I find that 
during this week the respondent made it clear to the applicant that he was unhappy about reverting to a Level 6 classification 
when his transfer to the applicant was effected and he disputed his transfer to the applicant as a Level 6 employee.  The 
respondent maintained that his rate of pay should be no less than that of a Level 7.3 employee on an ongoing basis and I find 
that the respondent made it clear to the applicant that he would not accept salary maintenance to a Level 6.4 and his salary 
being frozen at his Level 7.3 rate of pay as at August 2000. 

59 I find that two letters were exchanged between the parties in the week prior to 1 July 2000 in an endeavour to confirm the basis 
upon which the respondent’s transfer to the applicant would take place and the rate of pay to apply to the respondent 
subsequent to his transfer.  The first letter was in draft form and I find that it was written by Ms Reynolds on behalf of 
Mr Wauchope (see paragraph 23).  I find that after receiving this draft letter the respondent wrote to Mr Wauchope on 28 June 
2000 opposing the proposition put in this draft letter that his current salary be subject to salary maintenance and be frozen as at 
August 2000 and remaining static until the Level 6.4 salary rate caught up to his Level 7.3 salary, he also opposed being 
transferred as a substantive Level 6 employee and the respondent told Mr Wauchope that as a result he rejected being 
transferred to the applicant.  The respondent’s letter to Mr Wauchope is as follows, formal parts omitted: 

“Proposed Transfer to the Ministry of Premier and Cabinet 
I refer to your draft letter of 27 June. 
Our discussion on Friday, 23 June 2000 was very amicable and at the time I was satisfied that we had reached sincere 
agreement on a reasonable resolution of the current issue of my proposed transfer to the Ministry.  However, subsequent 
discussions with your Office and the draft letter under reply differ very significantly from my understanding of what we 
agreed.  There are two major areas of concern.  First, it now seems that Redeployment will be seeking to place me in a 
level 6 position.  It was my clear understanding at the time in the context of our discussion and Mr Errington’s account of 
the previous day’s meeting that it was intended to redeploy me as a level 7/3.  Furthermore, I specifically sought and 
received assurance at our meeting on Friday that salary maintenance was not being applied.  However, from subsequent 
discussions with your Office and the contents of your draft letter it now seems that my salary may be frozen as at August 
2000, whereafter I would effectively be subject to progressive passive regression to level 6 salary. 
I am not inclined to consent to a voluntary transfer to your Office on this basis and I conssequently (sic) intend to contest 
the Ombudsman’s decision not to renew my contract here.  This decision was not conveyed to me until last Wednesday.  I 
consider that this delay may have been prejudicial to the process I have invoked under the Ombudsman’s Workplace 
Agreement to extend my employment in this Office.  I will now have to proceed with the dispute settling procedures 
outlined in that Agreement, which I have already invoked, and advise that I reserve all my rights. 
This matter has already dragged on for far too long, draining the time and nervous energy of a large number of people 
who all have better things to do.  I remain open to further discussion and reasonable offer.” 

(Exhibit A5) 
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60 I find that subsequent to the respondent sending this letter to Mr Wauchope further discussions took place between 
Ms Dempsey on behalf of the respondent and Ms Reynolds on behalf of Mr Wauchope, in order to resolve the impasse 
between the parties.  I find that as late as the afternoon of 30 June 2000 the issue of the rate of pay to apply to the respondent 
after August 2000 and the level at which the respondent was to transfer to the applicant was resolved between Ms Reynolds 
and Ms Dempsey, acting on instructions from Mr Wauchope and the respondent respectively, and the terms of this agreement 
were confirmed in Mr Wauchope’s letter to the respondent dated 30 June 2000 (see paragraph 26).  This letter confirms that 
the respondent accepted being transferred to the applicant as a Level 6 employee and it also refers to the respondent’s salary 
being maintained at the rate of pay applicable to a Level 7.3 employee, including the August 2000 increase under the 
Ombudsman’s Workplace Agreement.  The letter also states “any future salary increase for you, beyond August, will need to 
be considered separately ...”. 

61 The issue to be determined is whether the agreement the respondent and his representative Ms Dempsey reached with the 
applicant contemplated the respondent receiving the actual rate of pay of a Level 7.3 employee or if the respondent’s rate of 
pay was to revert to that of a Level 6.4 employee under salary maintenance. 

62 In deciding the terms of the agreement reached between the respondent and the applicant with respect to the respondent’s rate 
of pay subsequent to 1 July 2000 I take into account that the only direct evidence about the terms of this agreement given at the 
hearing was the evidence of the respondent and Ms Dempsey as the applicant chose not to call Ms Reynolds and Mr Wauchope 
to appear at these proceedings.  I find on the evidence given by Ms Dempsey and the respondent, which was not broken down 
in cross-examination, that the agreement that was reached between Ms Reynolds acting on behalf of Mr Wauchope and 
Ms Dempsey acting on behalf of the respondent on 30 June 2000 was as follows: 

• the respondent would be transferred to the applicant as a substantive Level 6 employee given that this was his 
substantive classification when he transferred to the Ombudsman’s Office, even though he was reclassified to a 
Level 7.3 position under the Ombudsman’s Workplace Agreement; 

• subsequent to the respondent’s transfer to the applicant on 1 July 2000 he was to be paid a Level 7.3 rate of pay 
under the Ombudsman’s Workplace Agreement and he would receive the August 2000 increase under that 
agreement; 

• the parties agreed that the respondent’s Level 7.3 rate of pay would be the respondent’s minimum rate of pay 
that he was to be paid and further increases to this Level 7.3 rate of pay would be given to him under the 
relevant industrial instrument applying at the respondent’s workplace; 

• even if the respondent was to remain working with the applicant and was not redeployed into another position 
his salary would remain at the Level 7.3 rate of pay, and he would continue to be paid the increments due to that 
classification under the relevant industrial instrument. 

63 In reaching this conclusion it is my view that Mr Wauchope’s letter to the respondent dated 30 June 2000 contemplates the 
respondent receiving future salary increases to his Level 7.3 rate of pay as at August 2000 which would not be the case if the 
respondent’s salary was to be subject to salary maintenance.  Even though Ms Andrews gave evidence that she was instructed 
by her manager to apply salary maintenance to the respondent’s Level 7.3 rate of pay and wrote a memorandum to this effect, 
as the person who instructed her to do this did not give evidence in these proceedings and was unavailable to be cross-
examined I am unable to given any weight to the terms of this memorandum. 

64 There was no dispute that the respondent did not immediately contest his salary being frozen however I find that it was not 
until December 2000, after the respondent had discussions with his redeployment co-ordinator Mr John Brindal, that he 
became aware he was being subject to salary maintenance and being paid as a Level 6.4 employee as opposed to his salary 
being that of a Level 7.3 employee.  I find that when the respondent realised that his salary had been effectively frozen and that 
he would not be entitled to receive his Level 7.3 salary plus any increments due to this level he immediately corresponded with 
representatives of the applicant claiming that he had never agreed to accept a salary level of 6.4.  I find that the respondent’s 
objection to his salary being frozen and the nature of the correspondence between the applicant and the respondent at this point 
in time is consistent with the evidence given by the respondent about his understanding of the agreement reached with the 
applicant about being paid as a Level 7.3 employee and adds weight to the conclusion I have reached about the terms of the 
respondent’s agreement with the applicant. 

65 As I have found that the respondent reached an agreement with the applicant that he be paid as a Level 7.3 employee and that 
this agreement contemplated that he would receive future pay increases due to that level I will issue a declaration that the 
respondent should have been paid the rate of pay attached to a Level 7.3 employee and should have continued to be paid this 
rate of pay subsequent to August 2000.  As it is unclear which industrial instrument/s applied to this classification for the 
applicant’s employees since July 2000 I will hear further from the parties as to the quantum due to be paid to the respondent in 
light of this conclusion. 

66 The respondent submits that he should not have suffered a financial detriment as a result of his whistleblowing activities and 
the Commission should therefore take into account the public interest when deciding his entitlement to be paid at the rate of 
pay he was receiving whilst at the Ombudsman’s Officer.  In my view it is unnecessary to consider this submission as I have 
already determined the dispute before me relevant to the salary to be paid to the respondent. 

67 The respondent relies on the authority of Mietek Banaszczyk v Minister for Public Sector Management and Another (op cit) in 
support of his claim to be paid as a Level 7.3 employee.  Again I have already determined the rate of pay the respondent should 
have been paid subsequent to his transfer to the applicant on 1 July 2000, however for completeness I find that the respondent 
cannot rely on this authority as the issue in dispute with respect to that application relates to the salary to be paid to an 
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employee who had been registered as a redeployee.  This application also turns on an interpretation of the Public Sector 
Management (Redeployment and Redundancy) Regulations 1994 which is a different set of circumstance to the respondent’s 
situation. 

68 The respondent is seeking the issuance of the following declaration: 
“That he has been harshly and unfairly treated throughout the process.” 

I am of the view that the applicant did not thoroughly investigate the respondent’s claims about his understanding of the 
agreement he maintained he had reached about his salary level after August 2000 and as a result of this disagreement and the 
inability of the parties to reach agreement with respect to this dispute I find that this issue preoccupied the respondent and may 
well have contributed to his poor health at the time and subsequently.  However, I balance this with the applicant, in particular 
Mr Moore, handling the respondent’s difficult health and employment issues professionally and with sensitivity during this 
period and subsequently, which has now been over a number of years.  It is also the case that the applicant has assisted the 
respondent by continuing to pay him on an ongoing basis even though he has not been fit to work since some time in 2002 and 
has been funding the costs of the respondent’s rehabilitation.  In the circumstances, I decline to issue the second declaration 
being sought by the respondent. 

69 The respondent is seeking an order that the applicant provide him with secure, meaningful work in a non-threatening 
environment.  Under the respondent’s rehabilitation programme he is working approximately 20 hours per week at a 
classification level well below Level 6 and the respondent gave evidence that he is at least six months away from being in a 
position to contemplate a return to work in the public sector given his current state of health.  I find that in view of the 
respondent’s continuing poor health at this point in time and as the respondent remains unfit to return to work in the public 
sector, as confirmed by the respondent during the hearing, it is not desirable nor appropriate to issue this order.  I also accept 
the applicant’s contentions that there are a number of issues that need to be worked through prior to the respondent returning to 
work in the public sector including the respondent’s health, clarification about how secure the respondent’s employment will 
be within the public sector, clarification about the rate of pay to be paid to the respondent given the limited range of duties it 
appears the respondent is able to undertake and what the respondent maintains is a non-threatening environment.  Given the 
uncertainties surrounding the respondent’s return to work it is my view that in the circumstances it is inappropriate to issue the 
second order being sought by the respondent. 

70 I will therefore declare that the respondent is a substantive Level 6 employee and that he ought to be have been paid at 
Level 7.3 from the commencement of his employment with the applicant and any increases to that level subsequent to August 
2000.  After hearing further from the parties as to quantum I will issue an order that the applicant pay the respondent the 
amount which is the difference between what he should have been paid as a Level 7.3 employee since August 2000 and what 
he was paid given that the respondent’s salary has been frozen since this date. 
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CITATION NO. 2009 WAIRC 00248 
 

Result Declaration and Order issued 
Representation 
Applicant Mr G Moore 
Respondent Mr C Read on his own behalf 
 

Order 
WHEREAS on 13 March 2009 the Public Service Arbitrator (“the Arbitrator”) issued Reasons for Decision in this matter declaring 
that the respondent is a substantive Level 6 employee and that he ought to be have been paid as a Level 7.3 employee from the 
commencement of his employment with the applicant and he should have received the wage increases relevant to the rate of pay 
attached to this level subsequent to August 2000; and 
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FURTHER the Arbitrator determined that an order will issue that the applicant pay the respondent the amount which is the 
difference between what he should have been paid as a Level 7.3 employee since August 2000 and what he was paid; and 
WHEREAS the matter was set down for hearing on 24 April 2009 as to the quantum due to be paid to the respondent in light of the 
Reasons for Decision; and 
WHEREAS at this hearing the applicant provided a schedule to the respondent with the quantum it claimed was due to the 
respondent on the basis that he was to be paid as a Level 7.3 employee and the respondent was given seven days to review this 
document; and 
WHEREAS the matter was set down for a further hearing on 1 May 2009; and 
WHEREAS at this hearing the parties advised the Arbitrator they had agreed on the quantum owing to the respondent including 
additional monies to be paid to the respondent for periods of leave taken by the respondent after August 2000; 
NOW HAVING heard Mr G Moore on behalf of the applicant and Mr C Read on his own behalf, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1. DECLARES that the respondent is a substantive Level 6 employee. 
2. DECLARES that the respondent ought to have been paid at Level 7.3 from the commencement of his 

employment with the applicant and should have received salary increases relevant to this level after August 
2000. 

3. ORDERS that the applicant pay the respondent the amount of $59,380.45 gross, less applicable taxation, which 
is the difference between what he should have been paid as a Level 7.3 employee since August 2000 and what 
he was paid. 

4. ORDERS that the applicant pay the respondent the amount specified in order 3 within seven days of the date of 
this order. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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DISPUTE RE FIXED TERM CONTRACTS OF UNION MEMBERS 
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DELIVERED THURSDAY, 30 APRIL 2009 
FILE NO. CR 34 OF 2007 
CITATION NO. 2009 WAIRC 00225 
 

Catchwords Industrial Relations (WA) - Application for declarations - Whether a number of Ethnic Education 
Assistants are entitled to permanent status under the Education Assistants’ (Government) General 
Agreement 2007 - Declarations issued  - Industrial Relations Act 1979 s 44 

Result Declarations issued 
Representation  
Applicant Mr M Aulfrey (of Counsel) 
Respondent Ms R Hartley (of Counsel) 
 

Reasons for Decision 
1 On 19 December 2007 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) applied 

to the Commission pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) seeking the Commission’s assistance with 
respect to a dispute with the Director General, Department of Education and Training (“the respondent”) over whether a 
number of Education Assistants should have their fixed term contracts converted to that of a permanent nature in line with 
Clauses 14.3 and 14.4 of the Education Assistants’ (Government) General Agreement 2007 (“the 2007 Agreement”). 
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Glossary of Terms 

2004 Agreement Education Assistants General Agreement 2004 

2007 Agreement Education Assistants’ (Government) General Agreement 2007 

EA Education Assistant 

EEA Ethnic Education Assistant 

ESD English as a Second Dialect 

ESL English as a Second Language 

IEC Intensive English Centre 

2 The Commission convened several conciliation conferences and after further discussions were held between the parties an 
agreement was reached with respect to a number of EAs being made permanent pursuant to Clauses 14.3 and 14.4 of the 2007 
Agreement.  However the parties remained in dispute about the permanent status of a number of employees employed as 
EEAs. 

3 The schedule of the memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant is seeking the following declarations: 

(a) THAT the Ethnic Education Assistants listed in Appendix 1 are not the subject of any of the 
exemptions contained in Clause 15.2 of the Education Assistants General Agreement 2004 or 
Clause 14.3 of the Education Assistants’ (Government) General Agreement 2007 as applicable. 

(b) THAT the Ethnic Education Assistants named in Appendix 1 are entitled to permanent status with the 
respondent. 

2. The respondent denies the claim and opposes the issuance of the declarations sought. 
Contentions 
Applicant 
The applicant claims that the Ethnic Education Assistants (“EEAs”) named in Appendix 1 are entitled to be employed by 
the respondent on a permanent basis and not on a fixed term contract or fixed term employment (sic) as their employment 
is not the subject of the exemptions contained in Clause 15.2 of the Education Assistants General Agreement 2004 or 
Clause 14.3 of the Education Assistants’ (Government) General Agreement 2007. 
The applicant argues that EEAs listed in Appendix 1 are not the subject of Special Projects or other exemptions under 
Clause 15.2 of the Education Assistants General Agreement 2004 or Clause 14.3 of the Education Assistants’ 
(Government) General Agreement 2007 given: 

• the definition of what is a “Special Project”; 

• the historical treatment of permanency for EEAs prior to and under the Education Assistants’ 
(Government) General Agreement 2007; 

• the individual employment histories of the EEAs; and 

• the role of language in the employment of EEAs and its irrelevance to determination of the existence 
of a Special Project in any given case. 

Respondent 
The respondent argues that the Commission has no jurisdiction to enforce Clause 14 of the Education Assistants 
(Government) General Agreement 2007 and the power to do this lies with the Industrial Magistrate’s Court pursuant to 
s 81CA of the Industrial Relations Act 1979. 
The respondent contends that the EEAs listed in Appendix 1 are subject to the exemptions contained in Clause 14.3(a) of 
the Education Assistants (Government) General Agreement 2007 and are not entitled to permanent status. 
The respondent employs Ethnic Assistants on a fixed term contract in accordance with Clause 14.3(a) of the Education 
Assistants (Government) General Agreement 2007 on the basis that: 

• the majority of English as a second language (“ESL”) students arrive with prior torture and trauma 
experiences and it is critical that they are supported by a staff member who speaks the same language 
and understands their culture; 

• the demand for a specific language group is usually over a five year cycle; 

• the skills required by EEAs with respect to discrete languages in demand varies over time; 

• ESL students do not require support for all of their schooling and usually move from intensive English 
Centres to mainstream school after one or two years; 

• all ESL programmes are funded through the Federal Government Special Purpose Payments; and 

• employing EEAs on fixed term contracts complies with the Government’s Modes of Employment 
Policy. 
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4 During the hearing it became evident that a number of the EEAs listed in Appendix 1 attached to the schedule of the 
memorandum of matters referred for hearing and determination dated 17 November 2008, had been or were to be granted 
permanent status by the respondent.  As a result the following revised Appendix 1 was provided to the Commission by the 
parties after the hearing on 13 February 2009: 

Appendix 1 

FIRST NAME SURNAME COMMENCEME
NT SCHOOL STATUS 2009 

1. Layla Adman 31 Jan 05 Nollamara Primary 
School IEC 

One year contract 

2. Roya Ansari Feb/Mar 06 Cyril Jackson Senior 
Campus IEC 

Does not know yet is (sic) 
she has work for 2009 

3. Moulkia Elmi Jan/Aug 07 Mirrabooka Primary 
School 

Temporary 

4. Aimee-Anh Ha 20 Sept 05 North Lake Senior 
Campus 

One three month contract 
and one six month contract 

   6 Feb 06 Hainsworth Primary 
School 

 

   9 Aug 06 Koondoola Primary 
School 

 

   1 Feb 07 Marangaroo Primary 
School 

 

5. Suzan Haddad 15 Sep 04 Campbell Primary 
School (mainstream) 

FTC has not been renewed 

6. Heyfa Heyawee Jun 04/May 05 Nollamara Primary 
School IEC 

One year contract 

7. Saajidah Hussayn Feb/Oct 05 Nollamara Primary 
School IEC 

One year contract 

8. Aliya Ibrahim Apr/May 06 Boyare Primary School Unknown 

9. Azieb Kidane 27 Jan 05 Cyril Jackson Senior 
Campus 

Unknown 

10. Suzy Kozman Mar 04/Sep 06 North Lake Senior 
Campus 

Does no know yet if she has 
work for 2009 

11. Ge Lim 24 Jul 00/6 Mar 07 Rossmoyne Primary 
School 

Unknown 

12. Stephanie Lu Apr 04/Jan 07 Ashdale Primary School Unknown 
   Apr 04/Feb 07 Dryandra Primary 

School 
 

13. Pa Mu Paw Naw 20 Feb 07 North Lake Senior 
Campus 

One year contract 

   20 Feb 07 Parkwood Primary 
School 

 

14. Mbolela Ngandu 20 Sep 05 North Lake Senior 
Campus 

One year contract 

15. Suh-Tyng Phuah 17 Oct 06 Excelsior Primary 
School (mainstream) 

Does no know yet if she has 
work for 2009 

   17 Oct 06 Canning Vale PS?  

16. Adeng Reec Ajang 30 Nov 04/27 Jan 
05 

Mirrabooka Primary 
School 

Unknown 

17. Aanna Riak 28 Jan 05 Nollamara Primary 
School 

One year contract 

18. Feryal Thomas 17 Mar 06 North Lake Senior 
Campus 

Does no know yet if she has 
work for 2009 

19. Angela Toh 26 Jun 06 Bull Creek Primary 
School (mainstream) 

One term contract 

20. Immaculate Uwimana 30 Jul 07 Warriapendi Primary 
School 

Unknown 

21. Flaviana Vaz-Filion 24 Jul 01 Yokine Primary School Currently working in 
special needs, 0.2FTE EEA 
contract not renewed 

22. Rawhia Yazdani 2 Mar 04 West Beechboro 
Primary School 

Unknown 

23. Ljiljana Zonic 9 May 05/10 Oct 05 Mirrabooka Primary 
School IEC 

One term contract 
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Jurisdiction 
5 The respondent argues that the Commission does not have jurisdiction to deal with this application on the basis that what is 

being sought by the applicant constitutes the enforcement of the terms of Clause 14 of the 2007 Agreement with respect to an 
EEA being made a permanent employee.  The respondent argues that as the Commission has no power to enforce the terms of 
an Award or Agreement this dispute should be dealt with pursuant to s 81CA of the Act in the Industrial Magistrate’s Court.  
The respondent also argues that as the applicant did not specify that it relies on the dispute settlement procedure contained in 
the 2007 Agreement when referring this dispute to the Commission this procedure can not apply to this dispute before the 
Commission. 

6 The applicant argues that the issue to be determined by the Commission does not constitute the enforcement of Clause 14 of 
the 2007 Agreement and the Commission therefore has jurisdiction to deal with this claim.  The applicant also argues that the 
Commission has jurisdiction to deal with this application given that Clause 14.6 of the 2007 Agreement provides that if a 
dispute arises about the mode of employment of an employee, which is the case in this instance, it is to be dealt with in 
accordance with the Dispute Settlement Procedure contained at Clause 53 of the 2007 Agreement and the applicant specifically 
relies on the terms of Clause 53.8 to bring this dispute to the Commission.  The applicant maintains that Clause 53.8 provides 
that stages 53.1 through to 53.7 of the procedure are not relevant to this dispute as the applicant raised this dispute directly with 
the employer in an endeavour to reach agreement and as no agreement was reached between the parties this dispute was 
referred to the Commission for conciliation and/or arbitration pursuant to the terms contained in Clause 53.8 of the 2007 
Agreement. 
Consideration 

7 Clause 53. Dispute Settlement Procedure of the 2007 Agreement reads as follows: 
“53. DISPUTE SETTLEMENT PROCEDURE 
53.1 Any questions, disputes or difficulties arising under the General Agreement or in the course of the employment 

of employees covered by the General Agreement will be dealt with in accordance with this clause. 
53.2 The Employee/s and the manager with whom the dispute has arisen will discuss the matter and attempt to find a 

satisfactory solution, within three (3) working days.  An Employee may be accompanied by a Union 
representative. 

53.3 If the dispute cannot be resolved at this level, the matter will be referred to and be discussed with the relevant 
manager’s superior and an attempt made to find a satisfactory solution, within a further three (3) working days.  
An Employee may be accompanied by a Union representative. 

53.4 If the dispute is still not resolved, it may be referred by the Employee/s or Union representative to the Employer 
or his/her nominee. 

53.5 Where the dispute cannot be resolved within five (5) working days of the Union representatives’ (sic) referral of 
the dispute to the Employer or his/her nominee, either party may refer the matter to the WAIRC. 

53.6 The period for resolving a dispute may be extended by agreement between the parties. 
53.7 At all stages of the procedure the Employee may be accompanied by a Union representative. 
53.8 Notwithstanding the above the Union may raise matters directly with representatives of the Employer. In each 

case the Union and the Employer will endeavour to reach agreement. If no agreement is reached either party 
may refer the dispute to the WAIRC for conciliation and/or arbitration.” 

8 I find that the Commission has the power to deal with this application.  Clause 14.6 of the 2007 Agreement provides for a 
dispute about the employment status of an employee to be dealt with in accordance with Clause 53 of the 2007 Agreement.  
Clause 53.8 of this agreement provides that the Commission can arbitrate a dispute if the parties cannot reach agreement after 
the applicant has raised an issue directly with the respondent which is what has happened in this instance.  Even though the 
applicant did not refer to its reliance on Clause 53.8 in order to bring this dispute to the Commission for determination the 
schedule lodged by the applicant does refer to the parties meeting with respect to the granting of permanency for EAs and 
being unable to reach agreement and the dispute was then referred to the Commission under s 44 of the Act by the applicant.  
In my view this is in accord with the terms of Clause 53.8 and the Commission therefore has the power to deal with this 
dispute. 

9 It is also my view that the declarations being sought by the applicant do not constitute an enforcement of the 2007 Agreement 
as the declarations being sought deal with whether or not the 23 EEAs listed in Appendix 1 can apply to be reviewed for 
permanent status. 

10 In the circumstances I find that the Commission has the power to deal with the declarations being sought by the applicant. 
Applicant’s Evidence 

11 The applicant sought to tender 21 witness statements of EEAs with only two of these statements being able to be tested and 
cross-examined, those of Ms Maria Tomaz and Ms Angela Toh.  The respondent agreed to allow the statements of the 19 
witnesses who did not appear to give evidence to be tendered into the evidence on the basis that it reserved the right to contest 
some of the general statements made by some of these EEAs and it was on this basis, and by consent, that these witness 
statement went into the evidence.  It is also the case that one of the applicant’s members who submitted a witness statement is 
not currently employed as an EEA and some of the applicant’s members who submitted witness statements already hold 
permanent status with the respondent (see Exhibit A1). 
Flaviana Vaz-Filion 
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12 Ms Vaz-Filion has been employed by the respondent as an EA since July 2001.  In 2007 she worked 0.6 Full Time Equivalent 
(“FTE”) at North Balga Pre-Primary School as an EA Special Needs and 0.2 FTE at Mirrabooka Primary School IEC as an 
EEA.  Ms Vaz-Filion stated that as an EEA at Mirrabooka she was employed on term-by-term contracts against a clear 
vacancy and at the end of 2007 she was informed that there was no longer enough work for her to do in the IEC.  Ms Vaz-
Filion gave evidence that in 2008 she worked 0.8 FTE as an EA Special Needs at Yokine Pre-Primary School and she is 
currently a permanent 0.8 FTE Special Needs EA. 

13 Ms Vaz-Filion gave evidence that when she was employed as an EEA she taught approximately 20 students in her class and 
the languages spoken by the students included Arabic, some local Arabic dialects and Hindustani which meant there were at 
least four or five languages spoken in the class.  Ms Vaz-Filion gave evidence that English is her first language but she also 
speaks Swahili and French. 
Ljiljana Zonic 

14 Ms Zonic finished her Certificate III of Children’s Services, Teacher Assistant Course in December 2004 and she commenced 
her employment with the respondent as a relief EA.  In August 2005 she started regular relief work at Mirrabooka IEC and on 
21 September 2005 the respondent employed her on a fixed term contract as an EEA for 0.5 FTE. 

15 Ms Zonic stated that in 2006, 2007 and 2008 she was employed under one year contracts but at the end of Term 1, 2008 her 
contract became term by term.  In 2009 Ms Zonic has a single term contract.  Ms Zonic understands that her employment at 
Mirrabooka IEC is ongoing and she stated that she has been given the impression that the renewal of her contract with the 
respondent will be automatic.  

16 Ms Zonic undertakes the following duties in her role as an EEA: 

• assisting students with lessons under the direct supervision of the classroom teacher; 

• assisting with marking tests and worksheets; 

• assisting with classroom inventory; 

• assisting in the school library or office and performing other duties assigned to her by the principal; 

• assisting teachers in the completion of daily paperwork utilising various computer programs; 

• monitoring and reporting to the classroom teacher on student progress; 

• monitoring students during breaks; 

• accompanying and supervising students during activities within the school, libraries and resource centres and on 
field trips; 

• preparing classroom displays; 

• operating or assisting teachers in the operation of projectors, tape recorders and other audio-visual or electronic 
equipment; 

• carrying out behaviour modification, personal development and other therapeutic programs under the supervision 
of professionals such as special education instructors or psychologists. 

17 Ms Zonic stated that she deals with significant behavioural issues relevant to a student’s experiences. 
18 Ms Zonic stated that her classes consist of up to 15 students and she stated that EEAs would typically have students speaking 

several different languages within the one class.  Ms Zonic gave evidence that quite often students speak more than one 
language and sometimes these languages are not well known.  Ms Zonic stated that she sometimes works with small groups of 
three to seven students and these students are not always able to speak the same language as her or the other students.  
Ms Zonic stated that she can usually pick up a few words from each language which is enough to assist the student to 
understand what is going on.  Ms Zonic uses the computer to locate basic vocabulary so that she can prepare resources for 
students and assist them with information like greetings and the use of school facilities.  Ms Zonic stated that she has worked 
with students having 15 to 20 different languages at her school since she commenced employment in 2004 and she stated that 
throughout this period she has been able to do her job effectively even though she often works with individual students who do 
not share any of the languages she speaks. 

19 Ms Zonic stated that it is more important that she share a refugee’s experience than share the same language. 
20 Ms Zonic speaks Croatian-Serbian, Bosnian, Macedonian, German and Russian.  Ms Zonic stated that quite a few students 

spoke her languages when she commenced employment with the respondent but not as many do so currently.  Ms Zonic stated 
that it is not critical for an EEA to have the same language as the students they teach however it is important for an EEA to 
have knowledge about how these students can be assisted. 

21 Ms Zonic stated that translating documents or interpreting for parents constitutes a small part of her duties. 
22 Ms Zonic gave evidence that after a student leaves the IEC more students come in so her work is ongoing. 

Abuzaid Suria 
23 Mr Suria has been employed by the respondent as an EEA since July 2004 and from 2005 onwards he has been employed on 

one year fixed term contracts.  In 2009 he commenced employment as an EEA at Greenwood Senior High School and he stated 
that the school applies to the respondent at the end of each year with a view to offering him a new contract. 

24 Mr Suria stated that EEAs help new students to read and write English.  Mr Suria stated that EEAs sometime work with a 
small group of students for a specific purpose, for example, phonetics, they assist teachers with preparing resources for the 
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classroom, they help students to get to know the Australian school system and EEAs sometimes help refer students to different 
services, for example, the Association for Services to Torture and Trauma Survivors. 

25 Mr Suria usually works with 15 students who speak six or seven different languages and he stated that sometimes none of the 
students speak his language, which is Arabic.  Mr Suria stated that EEAs model the English language for students before they 
start to write.  Mr Suria stated that students feel more comfortable if an EEA has the same language as them at the beginning 
because they do not understand the school system and rules however after a settling in period children learn English very 
quickly so they do not need access to their own language. 

26 Mr Suria stated that he speaks mainly English when undertaking his work and he uses Arabic for special events such as parent-
teacher interviews.  Mr Suria stated that EEAs sometimes interpret for parents, for example, at parent-teacher interviews when 
giving out annual reports, but this will depend on whether the EEA speaks the parent’s language. 
Adele Riley 

27 Ms Riley was employed by the respondent as an EEA at Rawlinson Primary School for 13 terms on a term by term basis and 
she then accepted a permanent full time position at Girrawheen High School as an EA Special Needs.  Ms Riley gave evidence 
that it was stressful every term not knowing if she was going to have ongoing employment with the respondent. 

28 Ms Riley gave evidence that as an EEA she worked with individual and small groups of students and she taught them what the 
teacher was teaching to the whole class on a step by step basis. Ms Riley stated that when dealing with ESL students the main 
focus was language development, with EEAs talking in English.  Ms Riley stated that EEAs teach students basic sounds and 
phonetics and give students spelling strategies.  They also teach students basic life skills, including teaching about money, 
budgeting and shopping.  Ms Riley, who only speaks English, stated that within a small group of students they could speak 
Macedonian, Chinese, Arabic and African languages and the group could also include an Australian English speaking student 
whose language skills were weak. 
Aanna Riak 

29 Ms Riak has been employed by the respondent as an EEA since January 2005 on one year fixed term contracts.  Ms Riak has 
been given a one year contract for 2009.  Ms Riak gave evidence that as an EEA she assists with the breakfast club three 
mornings per week before school, she and the teacher read with the students during the morning sessions and in the afternoon 
she assists students with their class work.  Ms Riak also assists teachers with resource preparation such as photocopying and 
after school she helps children board their buses for home. 

30 Ms Riak gave evidence that she moves between classes and assists teachers with all aspects of the delivery of their lesson 
plans.  Ms Riak works with individual and small groups of students and practises phonetics and sounds with students, 
especially new arrivals.  Ms Riak also accompanies students to physical education, the library, computer lessons and on 
excursions and she assists teachers to mark students’ work. 

31 At Ms Riak’s school students speak a range of different languages including Dinka, Arabic, Neur, Burmese, Thai, Swahili, 
Indian, Pakistani, Iraqi, Persian, Liberian, Ethiopian, Eritrean, Burundi and other African languages.  Ms Riak gave evidence 
that she speaks Dinka, Neur, Arabic and a little bit of Swahili and English but she maintains that she assists all students. 

32 Ms Riak gave evidence that if a newly arrived student does not have any English language skills and she cannot speak their 
language she uses a range of strategies to communicate, such as pictures, and Ms Riak maintains that she is still able to be an 
effective communicator with these students.  Ms Riak stated that most of her classroom work is undertaken in English and she 
mostly uses her languages other than English for pastoral care. 

33 Ms Riak gave evidence that even after students leave the IEC to go into mainstream classes these students still ask her for 
assistance and Ms Riak stated that as the school enrols new students each term there is ongoing work for EEAs.  Ms Riak 
maintained that because EEAs are employed on a temporary basis this is stressful. 
Suh-Tyng Phuah 

34 Ms Phuah has been employed by the respondent as an EEA on a term by term fixed term contract basis since Term 4, 2006.  
Ms Phuah was advised in February 2008 by her school that she would be employed for the whole year even though her 
contract was only for one term at a time. 

35 Ms Phuah gave evidence about her role as an EEA.  Ms Phuah sometimes assists students who are behind, she works with 
students on a one on one basis or in small groups and she reinforces what students are learning in class.  Ms Phuah stated that 
she works with students from many different nationalities including Chinese, Malay, South African, Indian, Korean, 
Cambodian and Burmese.  Ms Phuah stated that at her school students speak at least eight different languages and they often 
speak dialects, for example, Chinese students might speak Cantonese, Mandarin, Hokkien or Malay.  Ms Phuah stated that 
within a class of 20 to 22 students, students may speak eight different languages.  Ms Phuah gave evidence that she sometimes 
works with students in small groups who speak three different languages. 

36 Ms Phuah speaks Cantonese, Mandarin, Hokkien and Malay.  Ms Phuah does not always speak the same language as her 
students but she maintains these students understand her as she speaks to them using simple English or pictures.  Ms Phuah 
normally speaks English with her students and she will only speak in a student’s language if that student cannot understand 
something.  Ms Phuah gave evidence that she has not done any formal interpreting or translation for parents but she sometimes 
speaks to parents in their dialect.  Ms Phuah stated that this is not a formal duty and she stated that interpreting forms a small 
part of her work.  Ms Phuah gave evidence that she helps students from different languages with their reading and writing or in 
whichever area they are weak. 
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Mbolela Ngandu 
37 Mr Ngandu has been employed by the respondent as an EEA since September 2005.  Initially he was employed on a term by 

term basis but he is now employed under a one year fixed term contract.  Mr Ngandu assists students with reading or learning 
how to write English and he helps students integrate into their new society.  Mr Ngandu works with students both individually 
and in groups. 

38 Mr Ngandu stated that ESL students speak a range of languages and dialects and come from various countries including China, 
Argentina, Chile, Mexico, Afghanistan, Iran, Iraq, Burma, the Philippines, Thailand, Sierra Leone, Ghana, Rwanda, Burundi 
and the Democratic Republic of Congo. 

39 Mr Ngandu speaks five languages other than English including French, Swahili, Kiluba, Bemba, Lingala and Nyanja.  
Mr Ngandu stated that he sometimes interprets what the teacher is saying for students and he works with students who do not 
speak his language.  Mr Ngandu stated that sometimes EEAs interpret for parents but this is not a large part of an EEA’s role 
and most of the time the school hires someone to undertake this role.  Mr Ngandu maintains that he could work as a 
mainstream EA as he sometimes undertakes relief duties in the mainstream section of his school.  Mr Ngandu maintains that as 
result of the uncertainty about his ongoing employment he cannot make plans and he stated that it is difficult to apply for a 
mortgage. 
Pa Mu Paw Naw 

40 Ms Naw has been employed by the respondent as an EEA on rolling one year contracts since February 2007 and she has been 
given a one year fixed term contract in 2009.  Ms Naw stated that the role of EEAs is to look after students and to help them 
complete their work.  Ms Naw stated that outside of the classroom EEAs undertake pastoral care with students.  Ms Naw 
works with students individually, in pairs and in small groups of five or six students and she helps students whose language she 
does not speak using body language, pictures, facial expressions and other strategies.  Ms Naw maintains that it is not 
necessary for an EEA to share the same culture as a student. 

41 Ms Naw gave evidence that students at her school speak a range of languages including Chinese, Indonesian, Swahili, Iraqi, 
Burmese as well as some African languages and she stated that she has worked with all of these students.  Ms Naw speaks 
Karen and Burmese and usually works with these students in English and in their own language. 
Susy Kozman 

42 Ms Kozman has been employed by the respondent as an EEA since 2005 and prior to this date she worked as a relief EA in a 
private school for two years.  Ms Kozman was initially employed on term by term fixed term contracts but last year she was 
given a one year contract for 2008.  Ms Kozman gave evidence that because EEAs are not paid over the school holidays this is 
financially very difficult for her.  Ms Kozman stated that teachers start back at school on 29 January 2009 but she still does not 
know whether or not she will be employed in 2009. 

43 Ms Kozman assists students who are struggling on a one on one basis or in small groups and she sometimes works with 
students outside of the classroom so that she can work with them more intensively. Ms Kozman prepares resources, 
accompanies teachers on excursions, assists students with computing and she undertakes administrative tasks. 

44 Ms Kozman stated that a class will have between 15 to 25 students and within one class students speak an average of four to 
six languages.  Ms Kozman gave evidence that at her school students speak many different languages including Sudanese, 
Chinese, Croatian, French, African and Arabic and they come from a range of nationalities.  Ms Kozman stated that she speaks 
French, Italian and Arabic.  Ms Kozman gave evidence that as well as working as an EEA she is qualified to work as an EA as 
she holds a Certificate 3, which she gained with distinction. 

45 Ms Kozman gave evidence that from a pastoral care perspective it is helpful for an EEA to speak a student’s language 
however, an EEA cannot speak their language all of the time as students have to learn English.  Ms Kozman believes that the 
more English a student speaks the quicker they learn and Ms Kozman gave evidence that almost all of the classroom work 
done by EEAs is spoken in English. 
Jovanka Ilic 

46 Ms Ilic has been employed by the respondent as an EEA since July 2001.  Ms Ilic’s primary role is to help migrant children to 
make the transition between two languages and she focuses on learning English either with an individual student or in small 
groups.  Ms Ilic gave evidence that she mostly completes the same activities as the classroom teacher but she explains it in 
more detail to students.  Ms Ilic sometimes undertakes activities with students which she prepares. 

47 Ms Ilic has been an EEA for almost eight years and during that time she has worked with students speaking approximately 
fifteen different language groups spanning Asia, Europe and Africa.  Ms Ilic speaks Bosnian, Serbian, Croatian, Macedonian, 
Russian and English. 

48 Ms Ilic gave evidence that typically the small groups she works with may have one or two children who speak one of her 
languages, two to three Australian students who speak English and two to three students from other countries.  Ms Ilic stated 
that students usually talk in English and she maintained that students do not always work with an EEA who speaks the 
language the student speaks however these EEAs are able to provide these students with intensive support. 
Saajidah Hussayn 

49 Ms Hussayn has been employed by the respondent as an EEA for the past three years and she has been employed under one 
year contracts during this period.  Ms Hussayn stated that she worries about the renewal of her contract and claims that it is 
stressful not being a permanent employee. 

50 Ms Hussayn stated that her primary role and day to day work as an EEA is to help students in all of their subjects including 
reading, writing, maths and science.  Ms Hussayn also helps the classroom teacher with photocopying and teaching art and she 
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undertakes bus duty, attends the breakfast club three days a week and she does occasional interpreting for parents, the school 
and staff.  Ms Hussayn assists if families need help with Medicare issues, she helps the school nurse when he or she deals with 
her students and she accompanies students to sport and assists with assembly activities and performances.  Ms Hussayn works 
with students both individually and in groups. 

51 Ms Hussayn speaks Arabic, Kurdish and Farsi.  Ms Hussayn gave evidence that in her classes students speak a range of 
different languages including Arabic, Vietnamese, Burmese and Sudanese and she stated that she can explain a range of things 
to students even though they do not understand English.  Ms Hussayn stated that many EEAs do not speak the languages of 
their students yet they understand the EEAs.  Ms Hussayn gave evidence that if an EEA needs to speak to a parent an 
interpreter is used which is organised by the Principal or sometimes the parents bring a relative with them to assist with the 
translation. 

52 Ms Hussayn gave evidence that when translating or interpreting she usually does it in her time outside of the classroom and she 
stated that she sometimes translates two or three letters each week. 
Annie Howells 

53 Ms Howells has been employed by the respondent as an EEA for approximately five years.  Ms Howells’ first contract was for 
six months and subsequent ones were term by term.  Ms Howells was made permanent in January 2009 and she speaks English 
and no other language. 

54 Ms Howells’ role as an EEA is to help teachers during English classes and if students are struggling she takes them out of the 
classroom, individually and in small groups, and helps them to learn English.  Ms Howells undertakes phonic exercises, 
reading activities and pronunciation with students and she stated that when students do not understand a word she explains it to 
them using body language. 

55 In the five years she has been at her school Ms Howells has worked with students from at least 11 different language groups as 
well as a range of dialects.  For example, Ms Howells stated that in one of her classes of up to 15 students, students spoke 
Sudanese, Vietnamese, Burmese, Korean, Kenyan, Congolese, Swahili and Arabic.  Ms Howells gave evidence that even in a 
small group of four students four different languages may be spoken. 

56 Ms Howells stated that the Deputy Principal at her school has instructed EEAs to only speak English in the classroom. 
57 Ms Howells stated that the school usually only gets interpreters twice a year when teachers are reporting to parents.  

Ms Howells stated that she does not need to communicate with parents as part of her job as this is a teacher’s role and that of 
the school Principal.  Ms Howells has a Diploma in Teacher’s Assistant (sic) and certificates in teaching ESL. 
Heyfa Heyawee 

58 Ms Heyawee has been employed by the respondent as an EEA since June 2005 and during this time she has been employed 
under one year fixed term or term by term contracts.  Ms Heyawee stated that the renewal of her contract has always been 
routine.  Ms Heyawee gave evidence that she needs to become a permanent employee so she can obtain a loan to buy a house. 

59 Ms Heyawee stated that as an EEA she helps the classroom teacher and she takes individual students aside for lessons in 
maths, English, reading and story telling.  Ms Heyawee works with individual students and small groups who are behind the 
rest of the class, she assists with the breakfast club, she helps the classroom teacher prepare lessons and cleans equipment and 
she also minds students after school and ensures they are transported home. 

60 Ms Heyawee speaks English, Arabic and Turkish.  Ms Heyawee stated that she no longer works with Turkish students but she 
sometimes uses Arabic to help interpret for individual students if they do not understand English.  Ms Heyawee’s classes 
contain between 11 and 15 students and she maintains that students may speak up to five different languages in each class.  
Ms Heyawee stated that EEAs always use English when dealing with students and she stated that when students do not have a 
language she speaks she uses repetition, pictures and other strategies to teach these students.  Ms Heyawee stated that it is not 
important for her to have the same language as each student because they are then not encouraged to learn English. 

61 Ms Heyawee does not spend much of her time interpreting but she does interpret between parents and teachers.  Ms Heyawee 
stated that if parents do not speak Arabic or Turkish she uses an interpreter.  Ms Heyawee maintains that as she is from 
overseas she understands a student’s situation even if she does not speak their language.  Ms Heyawee also stated that when 
she has a student from a different culture she can ask another EEA from their culture for advice. 
Debra Harman 

62 Ms Harman has been employed by the respondent as an EEA since February 2006 and was recently made permanent.  Prior to 
this Ms Harman was employed under term by term contracts.  Ms Harman does not speak any other language apart from 
English. 

63 Ms Harman gave evidence that an EEA’s primary role is to help students assimilate into Australian school life which 
encompasses learning English and the way in which the school system operates.  EEAs facilitate a cultural awareness of the 
Australian way of life, they also assist with the student’s learning over a range of subjects, EEAs help students within their 
care, they make them feel comfortable and welcome and they assist with any issues student have in a nurturing role.  
Ms Harman also completes administrative work and provides resource support that a teacher requires and she works across 
seven or eight classes with individual students or small groups of three or four. 

64 Ms Harman stated that students at the IEC where she works speak over 45 languages and during three years as an EEA she has 
worked with students who speak over half of these languages.  Ms Harman stated that on average a classroom might have 
students speaking up to 10 different languages and there may be four different languages spoken in a group of four students.  
Additionally, students could be speaking half a dozen different dialects within one classroom. 
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65 Ms Harman stated that there is not an EEA for every different language at her school and if that was the case there would be 
more EEAs than teachers.  Ms Harman stated that when students come to a school with no English there is normally another 
student in that school with their language a high percentage of the time so they ‘buddy’ the students for interpreting purposes.  
Ms Harman stated that after a couple of weeks a student has a basic grasp of English although they may not speak English at 
this point in time.  Ms Harman believes that EEAs must understand the student’s culture and the refugee experience but she 
maintains that an EEA does not need to speak the same language as a student. 
Suzan Haddad 

66 Ms Haddad was employed by the respondent as an EEA on a fixed term contract basis for about three years and she was 
employed in an ESL program in a mainstream school.  Ms Haddad started on a six week contract and was then given contracts 
for one or two terms at a time.  Ms Haddad gave evidence that last year, two weeks before the end of the school year she was 
advised that the school did not have enough Arabic students next year so they did not need her anymore, even though she was 
not working with any Arabic students at the time. 

67 Ms Haddad stated that as an EEA she did what the teacher required her to do, practicing reading and speaking English in small 
groups and individually and she assisted students with computing using an English language software program.  Ms Haddad’s 
main work was helping students to learn English and she explained instructions to students who needed extra help in maths and 
science.  Ms Haddad also completed recess and lunch time duty. 

68 Ms Haddad has worked directly with students who speak at least three different languages and she stated that she could not 
always speak the same language as the students with whom she worked.  Ms Haddad speaks Arabic and Hebrew but she never 
used Hebrew in her role as an EEA.  Ms Haddad stated that the small groups she worked with would have students who were 
English speakers in addition to non-English speaking students. 

69 Ms Haddad stated that she did not undertake any interpreting or translating in Arabic at all at her school. 
Patricia Dean 

70 Ms Dean was initially employed by the respondent as an EEA on a fixed term contract in October 2005 for one school term 
and the respondent has been continuously rolling her contract over on a term by term basis.  On 12 January 2009 Ms Dean was 
made permanent by the respondent.  Ms Dean stated that she has always been given the impression by her school that her work 
was ongoing and that the renewal of her contract was routine. 

71 Ms Dean’s primary role as an EEA is to support students to learn English and to assist them to develop literacy and numeracy 
skills.  Ms Dean generally works in conjunction with a teacher, she assesses which students require the greatest assistance and 
she sometimes prepares lessons to deliver to a small group of four or five students who she teaches outside of the classroom. 

72 Ms Dean does not speak any language other than English. 
73 Ms Dean stated that the average class size at her school is 14 students and within one class students could speak between six 

and eleven or twelve different languages.  When Ms Dean works with small groups, very often students speak more than one 
language within the group as students are grouped together based on their needs and the subject matter.  For example, Ms Dean 
works with one group of four students in maths but each student has different language backgrounds.  There are 49 languages 
spoken at Ms Dean’s school and Ms Dean maintains that the main criterion teachers require of an EEA is a good command of 
English. 

74 Ms Dean stated that interpreting is not done in the classroom and Ms Dean maintains that it is not an EEA’s job to be an 
interpreter.  However, occasionally an outside interpreter or a senior student from the main campus is used for parent-teacher 
interviews or when dealing with disciplinary issues.  Ms Dean stated that it is not necessary that EEAs come from the same 
cultural background as their students or that they share the refugee experience however EEAs must have a level of awareness 
and training about issues confronting refugees. 
Layla Adman 

75 Ms Adman has been employed by the respondent at Nollamara and Koondoola Primary Schools as an EEA since January 
2005.  Ms Adman was initially employed on term by term contracts but during 2008 and 2009 she was given one year 
contracts.  Ms Adman stated that the respondent automatically renews her contract and she maintains that as students continue 
to come and go in and out of the IEC she is confident that she will continue to be employed as an EEA. 

76 Ms Adman stated that there are between 14 and 20 students in her class and she works with students individually and in small 
groups.  Ms Adman stated that sometimes students are divided into two groups and she teaches one group and the teacher 
teaches the other group. 

77 Ms Adman gave evidence that she has worked with students who speak a range of different languages and Ms Adman stated 
that students from the Sudan speak more than twenty different dialects.  Ms Adman stated that students also come from Africa, 
Vietnam and Korea and in the last few years many students have come from Korea and the Congo.  Ms Adman stated that 
some languages such as Arabic and Swahili are constant. 

78 Ms Adman stated that a minimum of four languages are spoken in each class and the range of languages spoken by students is 
greater in bigger classes.  Ms Adman often works with students in small groups of about six or seven students and they will 
usually speak three or four different languages.  Ms Adman works with individual students who do not always speak her 
language and she stated that last year she did not work with any students who spoke her language.  Ms Adman maintains that 
EEAs can be effective if they do not speak a student’s language as they are able to communicate in simple English and by 
using signs.  Ms Adman stated that it is important for an EEA to speak a student’s language but this was not essential. 

79 Ms Adman sometimes does interpreting, for example, during telephone calls to parents and she stated that the amount of time 
spent each week undertaking this task depends on the work she is doing.  Ms Adman stated that a new enrolment might only 
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take an hour but as there are two parent-teacher interviews every year these take a whole day and she stated that when a new 
arrival comes to the school and EEAs do not speak their language the on-call interpreting service is used if they need to discuss 
important issues with parents.  Ms Adman stated that she spends very little time interpreting for students in the classroom 
because they speak English. 
Aimee-Anh Ha 

80 Ms Ha has been employed by the respondent as an EEA since February 2006 on fixed term contracts and she has worked in 
both the IEC and with ESL students in mainstream classes.  Ms Ha’s contracts with the IEC are for three months and her 
contracts with the ESL program are for six months.  In 2009 she has one three month contract and one six month contract. 

81 Ms Ha mostly helps teach students to speak, write and read English when working as an EEA and she works across all the 
different subjects.  In the IEC Ms Ha provides intensive support and usually works with students individually or in small 
groups of up to three students.  In mainstream classes Ms Ha works with larger groups and is more involved in classroom 
activities.  Ms Ha works with both ESL and non-ESL students in mainstream classes containing up to 25 students and she 
works in IEC classes which have 10 to 15 students.  Ms Ha stated that on average four to six different languages are spoken in 
a mainstream class and in IEC classes a greater variety of languages are spoken, sometimes up to 10 different languages in one 
class including many different dialects. 

82 Ms Ha speaks Vietnamese and AUSLAN (Australian Sign Language).  Ms Ha does not always speak the same language as the 
students she works with however she maintains that she can still be effective with these students as she uses a lot of non–verbal 
communication strategies such as games, role play and pictures and she uses a lot of signing as she has a background in sign 
language.  Ms Ha stated that most of her classroom work is done in English and she might use Vietnamese for the first four 
weeks but then the students pick up enough English.  Ms Ha does most of her interpreting at the beginning of the term for 
enrolments and at the end of the term during parent-teacher interviews and if a parent does not speak English or Vietnamese 
the school will use the on-call interpreting service.  Ms Ha can relate to the students who do not speak Vietnamese because she 
went through the IEC system herself and understands how difficult it is for these students. 
Roya Ansari 

83 Ms Ansari has been employed by respondent as an EEA for the past three years at the same school.  Ms Ansari was given a 
one year contract for 2009. 

84 Ms Ansari stated that she assists students both outside and in the classroom with whatever help they need, she does extra 
tutoring at lunchtime and recess periods and she interprets for students who speak Dari, Persian and Urdi.  Other roles she 
undertakes on a day to day basis include assisting students, filing, answering phones, office duties and assisting with 
graduation ceremonies and preparing for class activities.  Ms Ansari stated that EEAs assist the weak students or assist the 
teacher when they need help preparing resources and EEAs help students with computer work, they conduct orientation for 
new students and they assist students with Transperth and Centrelink forms or letters.  Ms Ansari stated that even if an EEA 
does not speak a student’s language they still help them to sort out problems. 

85 Ms Ansari gave evidence that classes contain students speaking at least four languages and these students are grouped by 
ability.  Ms Ansari stated that she often assists students who do not speak her languages and this is done deliberately so that 
students do not get too dependent on EEAs.  Ms Ansari stated that she is still able to do her job if she does not speak the 
student’s language, even though an EEA’s job is made easier if they speak a student’s language. 

86 Ms Tomaz and Ms Toh gave evidence by way of witness statements and they both gave evidence during the hearing. 
Maria Tomaz 

87 After Ms Tomaz commenced employment with the respondent in the Melville Senior High School IEC as an EEA in 1991 she 
was granted permanency after five years.  In 1996 Ms Tomaz was made permanent as 0.8 FTE and two years ago Ms Tomaz 
decided to decrease her time at Melville Senior High School to take up a 0.4 FTE EEA position at North Lake Senior Campus 
(NLSC).  In this role she commenced on a single term contract at NLSC in 2006 but recently she was given yearly contracts 
and the impression she has from the school is that the work she is doing is ongoing.  Ms Tomaz gave evidence that the renewal 
of her contract at NLSC is routine.  Ms Tomaz stated that she now only has permanency for 0.4 FTE at Melville Senior High 
School and the other 0.4 FTE at NLSC is on a fixed term contract. 

88 Ms Tomaz said that from time to time students in her class speak up to ten different languages and she stated that sometimes 
she does not speak any of these languages.  Ms Tomaz stated that it is useful to know a student’s language in their first few 
weeks at school however, as it was important for students to speak English this language match up became less important after 
this period. 

89 Ms Tomaz has assisted students who do not speak any of her languages and Ms Tomaz stated that if she did not have the 
language of a student ‘buddies’ are used who spoke that student’s language.  Ms Tomaz said that even though migrants came 
in waves there was always work available for EEAs and she gave as an example working with children of 457 visa workers.  
Ms Tomaz gave evidence that much of the work she completes is similar to the work undertaken by EAs. 

90 Under cross-examination Ms Tomaz stated that she sometimes speaks to parents if she spoke their language and she uses 
interpreters if she did not speak their language.  Ms Tomaz stated that a student may be better off if an EEA speaks a student’s 
language in the first three to four weeks however after that there was no need for that EEA to speak the student’s language.  
Ms Tomaz stated that it was impossible to match all students with an EEA who speaks their own language given the range of 
languages spoken by IEC students. 

91 Ms Tomaz gave the following evidence in her witness statement. 
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92 Ms Tomaz stated that as an EEA she undertakes the following duties: 

• teaching students English according to the teacher’s lesson plan; 

• assisting with group supervision; 

• assisting with a student’s discipline; 

• listening to student’s read; 

• familiarising students with the school rules and new classroom tasks; 

• assisting students when they attend the main office and visit the nurse; 

• helping students in option classes like Art, Home Economics and Computing; 

• helping students with library studies and using library resources; 

• organising students’ files especially the files of recent arrivals; 

• maintaining equipment, material and resources to use in classrooms; 

• preparing materials and resources for teachers’ use in the classroom including the operation of computers, 
laminators, photocopiers and other equipment; 

• managing resources by maintaining and updating inventory lists according to new resources bought; 

• completing the IEC stocktake for electrical, furniture and book resources; 

• pinning up classroom displays; 

• assisting in activities outside the classroom, for example, excursions. 
93 Ms Tomaz gave evidence that sometimes IECs have limited vacancies and that there are too many students for the number of 

places available. 
94 Ms Tomaz gave evidence that if the IEC was to close down she could become a mainstream EA without any problem as she 

does similar work to EAs and EEAs can support ESL students in mainstream classrooms. 
95 Ms Tomaz gave evidence that in the classroom she mainly helps students who are behind to understand the lesson when the 

teacher cannot stop and wait for them to catch up and she does this work with students of all different language backgrounds.  
Ms Tomaz gave evidence that there are up to 20 students per class with up to 10 different languages spoken in one class.  
Ms Tomaz speaks French, Portuguese and Spanish and she gave evidence that she does not always speak the same language as 
the students she works with, whether individually or in small groups.  

96 Ms Tomaz gave evidence that over the course of her 18 year career as an EEA she has taught students from all over the world 
and she stated that the role of an EEA has been continuous throughout the arrival of waves of students from different countries.  
Ms Tomaz gave evidence that even though in recent times she has not worked with many students who speak the languages 
she speaks there is still plenty of work for her to do and Ms Tomaz believes that the specific languages of EEAs is secondary 
as EEAs are helpful to a range of students from various linguistic backgrounds. 

97 Ms Tomaz gave evidence that she mainly works with students with limited schooling or students beginning to learn English 
and she uses a range of strategies to communicate with students who do not speak English, for example, she uses body 
language, bilingual dictionaries and Translating and Interpreting services in cases of extreme need.  Ms Tomaz gave evidence 
that it is very convenient for the first few weeks at school for students to have someone who speaks a student’s language but 
after that it is very beneficial for the EEA to speak English under the immersion strategy of teaching ESL students. 

98 Ms Tomaz gave evidence that it is important for EEAs to possess skills and have experience in working cross-culturally and 
she stated that EEAs have extensive training in refugee experience so that they understand and are able to work with students 
who have experienced torture and trauma. 
Angela Toh 

99 Ms Toh gave evidence that the main role of an EEA is to raise the standard of English of IEC students.  Ms Toh stated when 
dealing with small groups of ESL students the teaching required was based on the needs of the students and the tasks to be 
completed.  Ms Toh stated that students in her classes were not all from one language group and she gave evidence that when 
undertaking individual tuition an EEA did not always speak the same language as a particular student. 

100 Ms Toh maintained that few students in the ESL program have suffered trauma and torture. 
101 Ms Toh stated that ESL students come from a variety of countries therefore it was impossible to always match a student’s 

language with that of an EEA.  Ms Toh gave the example of dealing with a Korean student for approximately one year.  
Ms Toh stated that even though she did not speak Korean she worked with this student for approximately twelve months and 
he improved after he experienced initial difficulties. 

102 Under cross-examination Ms Toh stated that it may be better if a student is matched with an EEA who speaks his or her own 
language if that student has no English at all but interpreters could be used in this situation.  Ms Toh stated that it was not 
possible to match every student with an EEA speaking that student’s language. 

103 Ms Toh also gave the following evidence in her witness statement. 
104 Ms Toh has been employed by the respondent as an EEA since June 2006.  Ms Toh was initially employed on term by term 

fixed term contracts but her contracts are now on a semester basis.  Ms Toh gave evidence that at her school the renewal of her 
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contract has been treated as routine but for 2009 they have only rolled it over for one term because of the argument over 
permanency for EEAs. 

105 Ms Toh stated that as she works with students who speak no English she takes them out of class and does very basic phonic 
exercises with them and helps them to increase their vocabulary.  At the other extreme some students read and write English so 
she takes them beyond what they were doing in their home country. 

106 Ms Toh works with students individually and in small groups which can be as big as six and if a student speaks no English at 
all she will work with them on a one on one basis.  If a group of students has the same level she will group them together and 
she sometimes mixes Australian with ethnic students so that they can learn from each other. 

107 Ms Toh has worked with students from Fiji, Korea, China, Singapore, Japan, Malaysia, Indonesia, India and Sri Lanka.  
Ms Toh speaks Mandarin, a few Chinese dialects and a little Japanese and Bahasa Malay.  Ms Toh stated that she always 
speaks English in the classroom because students need to learn English and she only uses a second language if they do not 
understand her. 

108 Ms Toh stated that EEAs find ways to communicate with students whose language they cannot speak. 
109 Ms Toh stated that interpreting or translating is only done when necessary and does not constitute a large proportion of her 

work.  Ms Toh only interprets for the school and parents when parents of Chinese students know little or do not speak any 
English.  Ms Toh gave evidence that for parents of non–Chinese speaking students who do not speak any or little English the 
school will engage an interpreter. 

110 Ms Toh previously worked as a journalist in Singapore interviewing and translating in English and Chinese. 
111 Ms Keryn Anderson is a lead organiser with the applicant and works in the applicant’s private health team.  Ms Anderson 

stated that she was involved in the negotiations for both the 2004 Agreement and the 2007 Agreement.  Ms Anderson stated 
that when the issue of the permanency of EAs was discussed during the 2004 negotiations it related to all EAs and she stated 
that there was no discussion during these negotiations about EEAs being considered as special project employees.  
Ms Anderson stated that during the 2007 negotiations there were no discussions about EEAs being classified as undertaking 
special projects nor did the respondent raise any issue about permanency for EEAs. 
Respondent’s Evidence 

112 Ms Moya Glasson is the Principal Curriculum Officer of the ESL and English as a Second Dialect (“ESD”) programmes and 
she has held this position for two years on a contract basis.  Ms Glasson has been employed by the respondent for 31 years.  
Ms Glasson stated that her position is subject to Federal funding being provided to the respondent.  Ms Glasson manages the 
respondent’s ESL and ESD programs and liaises with other relevant agencies at a national level and she oversees the allocation 
of FTEs to IECs and mainstream schools.  Prior to holding her current position Ms Glasson was an ESL/ESD consultant and 
prior to that she taught for fifteen years. 

113 Ms Glasson stated that students who attended IECs and who fell into the funding category set by the Federal Government were 
taught by teachers and EEAs whose employment was funded by the Federal Government.  Ms Glasson identified the types of 
students funded to attend IECs and she stated that this was dependent on a student’s visa status (Exhibit R2 pp 27-35).  
Ms Glasson stated that Federal funding was given to the respondent based on a twice yearly census taken of the number of 
students attending IECs who had the required visa status.  Ms Glasson stated that where possible, other students whose first 
language is not English were also taught at IECs however there was no Federal Government funding to cover these students. 

114 Ms Glasson stated that it was important that students coming from different cultures who speak no English experience an 
intense initial program learning English. 

115 Ms Glasson stated that in recent times a significant number of students from Africa were being taught in IECs and many had 
suffered torture and trauma.  Ms Glasson stated that students coming to Australia under the refugee and humanitarian 
programmes came in waves and the language demand cycle usually lasted five years (see Exhibit R3). 

116 Ms Glasson stated that EEAs would not be employed if they did not possess relevant language and cultural assistance skills.  
Ms Glasson gave evidence that an EEA’s ability to translate was crucial to their work and she stated that if an EEA could not 
undertake these duties they would be given other duties at the IEC that are not the core business of an EEA. 

117 Under cross-examination Ms Glasson confirmed that, in general, the work undertaken by EEAs was ongoing.  Ms Glasson 
gave evidence that funding to employ EEAs had been in place for some years and the amount of funding to be given to the 
respondent depended on the number of entrants in the respondent’s programs and was not a set amount paid each year.  
Ms Glasson agreed that there is an overlap in the range of ethnic groups arriving in Australia.  Ms Glasson confirmed that IEC 
students work in small groups and these students speak a range of languages.  Ms Glasson stated that EEAs are employed 
because of their cultural and linguistic knowledge and she acknowledged that they developed new skills when carrying out 
their roles and she also stated that some EEAs do duties apart from dealing with the language and culture of students however, 
Ms Glasson believed that interpreting and translation was integral to the role of an EEA. 

118 Ms Glasson is aware that a number of EEAs have been granted permanency since 1999 and she maintained that this had led to 
an oversupply of EEAs in some language groups.  Ms Glasson stated that EEAs can perform the functions of an EA but they 
would not be offered EA positions given EAs are paid at a lower level than EEAs. 

119 Ms Katharine Johnson is a Labour Relations Adviser with the respondent and she has held this position for three years.  
Ms Johnson has been involved in this dispute since this application was lodged. 

120 Ms Johnson prepared a summary of EEAs and their employment status with the respondent as at 8 January 2009 (Exhibit R4).  
Ms Johnson stated that the respondent complied with the Western Australian public sector Modes of Employment policy 
document when employing EEAs under fixed term contracts (Exhibit R6) and she relied on the definition that employees can 
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be employed on a fixed term basis where “work on projects with a finite life, where funding is not guaranteed past a certain 
date or the work is seasonal in nature”.  Additionally, EEAs have “roles where the skills and abilities required to perform a 
function are expected to vary over time” given specific language skills required of EEAs. 

121 Ms Johnson stated that it was important that EEAs be employed on fixed term contracts to ensure that the respondent has the 
flexibility to match an EEA’s language and culture to the needs of students.  Ms Johnson maintained that it was important for 
students to access EEAs who speak their language and she stated that the respondent needed the flexibility to employ EEAs on 
fixed term contracts to meet the language needs of students. 

122 Ms Johnson stated that EEAs who did not posses any other language apart from English were made permanent in the past as 
the requirement for an EEA to speak an additional language was not explicitly contained in the relevant Job Description Form 
(“JDF”) at the time they were employed by the respondent.  The respondent also decided that they should not lose their Level 3 
EEA status so they continued as EEAs however the respondent views them as mainstream EAs who were entitled to 
permanency. 

123 Ms Johnson gave evidence that the current JDF for EEAs that applied from 16 November 2007 confirms that translating and/or 
interpreting both with students, parents and the school community was now a requirement of this role and she stated that the 
JDF applying to EEAs prior to this confirms a change to the pay of an EEA from Level 2 to Level 3 (Exhibit R7).  Ms Johnson 
gave evidence that the reclassification of EEAs to Level 3 was agreed to by the respondent as the role of EEAs was similar to 
that of a Level 3 Aboriginal Islander Education Officer.  Ms Johnson confirmed the terms of the current JDFs for Level 1 and 
Level 2 EAs (see Exhibits R8).  Ms Johnson stated that some EEAs would not be able to be deployed into a mainstream EA 
position as not all EEAs would meet the selection criteria contained in the EA’s JDFs. 

124 Ms Johnson prepared a briefing note for the respondent’s Minister in October or November 2008 detailing the ramifications 
and potential costs to the respondent by removing EEAs from fixed term employment to permanent employment (Exhibit R9). 

125 Under cross-examination Ms Johnson agreed that to her knowledge the employment status of EEAs with respect to them 
undertaking special project work did not arise during discussions between the parties about the terms of the 2007 Agreement.  
Ms Johnson agreed that the new JDF for EEAs does not operate retrospectively and she agreed that there is no mention in the 
old JDF of a requirement for EEAs to have a language other than English but she stated that it was an implied requirement.  
Ms Johnson stated that although the work done by EEAs was ongoing there was not ongoing work for some EEAs.  
Ms Johnson agreed that EEAs undertake a range of duties over and above translating and interpreting and she acknowledged 
that ESL students speak a range of languages at any one school.  Ms Johnson also agreed that the specific language needs of a 
student were not always matched to those of a specific EEA. 
Submissions 
Applicant 

126 The applicant submits that the EEAs named in Appendix 1 are entitled to be permanent employees and should not be employed 
as fixed term contract employees.  The applicant argues that the employees named in Appendix 1 are not subject to any of the 
exemptions contained in Clause 14.3 of the 2007 Agreement and in particular the work undertaken by the EEAs named in 
Appendix 1 does not constitute special project work.  The applicant submits that the definition of a special project, which is not 
defined in the 2007 Agreement, contemplates unique work completed during a limited duration and which is subject to finite 
funding and the applicant maintains that if an EEA was employed to undertake a specific project their role would have to 
pertain to a particular student.  The applicant argues that when EEAs undertake their roles they are not engaged in working on 
a specific project given the duties they undertake and their employment is not subject to finite funding.  The applicant argues 
that the work of EEAs is ongoing because EEAs are not required to translate or interpret in order to adequately perform their 
roles, EEAs can be transferred between IECs and mainstream schools, EEAs can adapt to working with a wide variety of 
nationalities and cultures and not just students who share their language and/or culture, there is an ongoing demand for the 
work being undertaken by EEAs and some EEAs have been employed under a number of consecutive fixed term contracts.  
Furthermore, EEAs who have permanent status and EEAs on fixed term contracts undertake the same duties and exercise their 
skills on a continuous basis year after year. 

127 The applicant rejects the respondent’s argument that translation duties constitute the main role of EEAs and argues that in 
practice EEAs adapt to a wide variety of cultures and regularly work with students who speak a range of different languages to 
the language spoken by an EEA.  In support of this contention the applicant relies on some EEAs being employed by the 
respondent who do not speak any language other than English. 

128 The applicant argues that EEAs have a history of being made permanent by the respondent.  Prior to 2004 all EAs, including 
EEAs, were eligible to become permanent employees as long as they had been employed for five years and the requirement of 
all EAs, including EEAs, to have five years service as a pre-requisite to becoming a permanent employee was eliminated in the 
2004 Agreement.  The applicant claims that the issue of EEAs being employed under a special project is a new initiative and 
has not been the common understanding of the parties in the past.  The applicant claims that the proposition that EEAs 
undertake special project work was never raised with the applicant during the negotiations for the 2004 and 2007 agreements 
and the issue of putting EEAs on fixed term contracts as opposed to permanent employment was never raised by the 
respondent or discussed between the parties. 

129 As most EEAs are permanent and have not been made redundant in the past this adds weight to the applicant’s argument that 
the work undertaken by EEAs is ongoing.  The applicant argues that some EEAs work with students in mainstream classes and 
EEAs also have the skills to work elsewhere within the respondent’s operations if the duties normally undertaken by an EEA 
were not required to be done by a particular EEA. 

130 The applicant maintains that the way in which the employment of EEAs is funded is not relevant to the issue of whether or not 
EEAs should be made permanent as EEAs work with a range of students, some of whom do not attract Federal Government 
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funding, and the applicant argues that when the respondent continues to employ EEAs under successive fixed term contracts it 
is breaching the Government’s policy on the employment of fixed term contract employees. 

131 In support of its argument that EEAs on fixed term contracts should be eligible to become permanent employees the applicant 
relies on the Commission being required to act according to equity, good conscience and the substantial merits of the case and 
to balance fairness to individuals as set out in s 26(1)(d)(vi) of the Act.  The applicant maintains that the placement of EEAs on 
fixed term contracts has been distressing for a number of EEAs and their uncertain employment status has had a detrimental 
effect on them.  The applicant also maintains that the uncertainty surrounding an EEA’s employment status negatively impacts 
on an EEA’s financial position. 

132 The applicant argues that the new JDF that the respondent introduced in 2007 is not a relevant consideration given it does not 
apply to the EEAs the subject of this application. 
Respondent 

133 The respondent argues that EEAs are employed to undertake special project work pursuant to the terms of Clause 14.3(a) of the 
2007 Agreement.  The respondent relies on the dictionary definitions of special and projects and maintains that these 
definitions reflect the nature of the work undertaken by EEAs.  The respondent argues that the role of EEAs relates to a plan or 
a scheme with a particular function or purpose and the respondent also argues that even though some EEAs do not speak the 
language of the students with whom they work it is better for the student if that is the case. 

134 The respondent maintains that as the majority of ESL students arrive with prior torture and trauma experiences it is critical that 
they have access to an EEA who speaks their language.  The respondent also argues that it is appropriate to match an EEA with 
an ESL student even though this will not always be possible and the respondent maintains that the terms of the current JDF for 
EEAs identifies interpreting as an important element of an EEA’s duties.  The respondent argues that the language demands 
arising as a result of refugees coming to Australia over five year cycles requires that EEAs be employed on fixed term 
contracts in order to meet the language requirements linked with these five year cycles and as the funding of the wages of 
EEAs is contingent upon EEAs working with students in specific visa categories this ongoing funding is therefore not 
guaranteed for individual EEAs.  Furthermore if the demand for a discrete language disappears then the respondent should not 
be expected to employ an EEA if his or her skills were unable to be appropriately utilised.  The respondent also submits that if 
all EEAs were made permanent then the respondent would have difficulty redeploying EEAs into EA positions given the 
essential selection criteria in an EA’s JDF and given EEAs are employed as Level 3 employees whereas EAs are Level 2 
employees. 

135 The respondent submits that the way in which EEAs are employed under the fixed term contract arrangement is in line with the 
Western Australian Government’s Modes of Employment Policy. 
Findings and Conclusions 
Credibility 

136 I listened carefully to the evidence given by each witness and closely observed each witness.  In my view each witness gave 
their evidence honestly and to the best of their recollection.  I therefore accept the evidence given by each witness.  I also 
accept the evidence given by witnesses who did not appear to give their evidence but did so via witness statements.  In 
reaching this view I take into account that with some minor exceptions this evidence was not contested by the respondent.  
Where statements made by witnesses were contested, and when consented to by the applicant or where the Commission 
deemed appropriate, exclusions were made to some of the evidence contained in the relevant witness statements of these 
employees.  I should also note that the respondent reserved its right to lead evidence and make submissions about some of the 
issues raised in the witness statements, which was accepted by the applicant. 

137 The issues requiring determination are whether or not the EEAs listed at Appendix 1 attached to the schedule of the 
memorandum of matters referred for hearing and determination, as amended on 13 February 2009, are employed to undertake 
special project work pursuant to Clause 14.3(a) of the 2007 Agreement and whether a declaration should issue that they are 
entitled to access permanent employment with the respondent. 

138 It was not in contest and I find that as at 8 January 2009 the respondent employed 134 EEAs and of these approximately 
83 percent or 111 EEAs have been appointed as permanent employees.  It is also the case and I find that the EEAs who hold 
permanent status have been made permanent employees on an ongoing basis since at least 1992, some of these employees have 
been employed continuously by the respondent for over 17 years and I accept the applicant’s assertion, which was not 
contested by the respondent, that there is currently no restriction on an EEA applying for permanent employment if he or she is 
not employed in one of the categories listed in Clause 14.3 of the 2007 Agreement.  It is also not in dispute and I find that the 
EEAs listed in the amended Appendix 1 were employed on fixed term contracts as at 13 February 2009 of either one term, one 
semester or one year and at least one has been employed on a continuous basis since 2004 and they have not been appointed as 
permanent employees because the respondent maintains they are and have been undertaking duties which the respondent 
maintains constitutes special project work. 

139 The relevant clause of the 2007 Agreement with respect to this issue is as follows: 
“14. PERMANENCY AND TENURE 
14.1 Education Assistants (subject to clause 14.3) are employed on a permanent basis, subject to probation as 

outlined in Clause 11. 
14.2 All appointments are to be made in accordance with the Recruitment Selection and Appointment Standard of 

the Office of the Public Sector Standards Commission. 
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14.3 Fixed term and casual employment may only be used in the following circumstances: 
(a) special projects; or 
(b) to temporarily fill vacancies, where a decision has been made to fill that vacancy, whilst the recruitment 

process is undertaken; or 
(c) to fill vacancies due to: 

(i) parental leave; 
(ii) long service leave; 
(iii) personal leave; 
(iv) worker’s compensation; 
(v) secondment; 
(vi) leave without pay; 
(vii) other forms of leave as prescribed in this Agreement and/or the Award; or 

(d) any other situations as agreed between the Employer and the Union. 
14.4 The parties agree that Education Assistants who are employed on fixed term contracts and who are not 

employed in the circumstances as provided for in Clause 14.3 are reviewed on request for permanency. 
14.5 Education Assistants (Special Needs) employed in Education Support Units or working  with individual 

students in mainstream schools employed on fixed term contracts in accordance with clause 14.3(a) are deemed 
permanent after two years continuous service.  Service is deemed continuous where breaks in employment are 
no longer than 26 weeks. 

14.6 If a dispute arises about modes of employment of an Employee it is to be dealt with in accordance with the 
Dispute Settlement Procedure in this General Agreement.” 

140 The applicant argues that the EEAs listed at Appendix 1 who are employed under various fixed term contract arrangements, as 
well as the other 111 EEAs employed by the respondent, do not undertake duties which can be categorised as special project 
work.  The respondent argues that the duties undertaken by EEAs constitutes special project work and the respondent can 
therefore employ EEAs on fixed term contracts.  The issue in dispute therefore is whether or not EEAs undertake duties which 
constitute special project work. 

141 The term special project is not defined in the 2004 and 2007 agreements nor were discussions ever held between the parties 
about whether or not EEAs undertake special project work.  It is also the case that subsequent to the hearing the parties 
confirmed that there was no reference to EAs or EEAs being able to be employed on a fixed term or casual basis to undertake 
special project work in any relevant industrial instrument prior to the insertion of this provision into the 2004 and 2007 
agreements. 

142 The meaning of a provision in an award is to be obtained by considering the terms of the award as a whole and if the terms are 
clear and unambiguous it is not permissible to look to extrinsic material to qualify that meaning (see Norwest Beef Industries 
Limited and Another v West Australian Branch, Australian Meat Industry Employees Union, Industrial Union of Workers 
(1984) 64 WAIG 2124). 

143 In Brown & Root Energy Services Pty Ltd v Construction Industry Long Service Leave Payments Board (2001) 81 WAIG 665 
at 671 Smith, C, as she was then, also observed the following: 

"In interpreting industrial instruments tribunals usually do not apply a literal approach, as awards and enterprise 
agreements may have been drafted by industrial rather than skilled draftsmen (Robe River Iron Associates v Amalgamated 
Metal Workers' and Shipwrights' Union per Kennedy J at 1100).  This approach to interpretation was explained by 
Street J in Geo A Bond and Co Ltd (in liq) v McKenzie (1929) 28 AR 499 at 503-504— 

‘Now, speaking generally, awards are to be interpreted as any other enactment is interpreted.  They lay down 
the law affecting employers and employees in their relation as such, and they have to be obeyed to the same 
extent as any other statutory enactment.  But at the same time, it must be remembered that awards are made for 
the various industries in the light of the customs and working conditions of each industry, and they frequently 
result, as this award in fact did, from an agreement between parties, couched in terms intelligible to themselves 
but often framed without that careful attention to form and draughtsmanship which one expects to find in an 
Act of Parliament. I think, therefore, in construing an award, one must always be careful to avoid a too literal 
adherence to the strict technical meaning of words, and must view the matter broadly, and after giving 
consideration and weight to every part of the award, endeavour to give it a meaning consistent with the general 
intention of the parties to be gathered from the whole award.’” 

144 A project is defined as follows in the Australian Concise Oxford Dictionary (1992, 2nd Edition): 
“project …… 1 a plan; a scheme. 2 a planned undertaking. 3 a usu. long-term task undertaken by a student to be 
submitted for assessment. …” 

and special is defined as follows: 
“special …. 1 a particularly good; exceptional; out of the ordinary (bought them a special present; took special trouble). 
b peculiar; specific; not general (lacks the special qualities required; the word has a special sense). 2 for a particular 
purpose (sent on a special assignment). …” 
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145 The 2007 Agreement, and Clause 14 in particular, contemplates that employees caught by the 2007 Agreement’s scope clause, 
including EAs and EEAs, will be entitled to be employed on a permanent basis and can apply for permanent employment with 
the respondent pursuant to Clause 14.4 of the 2007 Agreement.  The exception to an employee being made a permanent 
employee is when an EA or EEA is employed as a fixed term or casual employee under one of the categories contained in 
Clause 14.3 and if an EA or EEA is employed in these circumstances they are not eligible to be reviewed for permanency.  
These exceptions include, inter alia, the temporary filling of vacancies, replacing an employee on leave, when special projects 
are undertaken and any situation agreed by the parties to the 2007 Agreement. 

146 I am satisfied and I find that the EEAs the subject of this dispute are not employed under categories 14.3(b), (c) or (d) of this 
clause. 

147 When assessing the meaning of work which is classified as being in the nature of a special project in the context of the 2007 
Agreement as a whole and Clause 14 of the 2007 Agreement in particular and when taking into account the dictionary 
definitions of ‘special’ and ‘project’ and the ordinary meaning of these terms it is my view that the meaning of special projects 
is clear and unambiguous.  I find that the reference to an employee undertaking special project work relates to a situation when 
EAs and EEAs undertake duties relevant to a specified purpose or a planned undertaking and the tasks required to be done by 
that employee constitutes work of a one-off nature.  I am also of the view that it is work to be completed in a set period of time 
as one would normally expect of a project. 

148 After reviewing the evidence with respect to the duties undertaken by EEAs I find that their role and the tasks they complete 
does not constitute special project work.  I find on the evidence about the duties EEAs have been required to and have 
performed that EEAs assist ESL and other students experiencing difficulties with the English language to learn English by 
immersing students in the English language from the commencement of a student’s placement in an IEC and that EEAs have 
undertaken this role for many years on a continuous basis and in some instances over periods up to 17 years.  I find that other 
duties EEAs undertake involves ensuring that ESL students are acclimatised to the Western Australian education system, 
undertaking pastoral care and other relevant duties both inside and outside of the classroom and translating as required 
irrespective of whether or not a student shares the same language or dialect spoken by an EEA.  I find that EEAs perform all of 
these duties on an ongoing and continuous basis notwithstanding the cyclical nature of the language requirements of the 
students EEAs teach which varies, typically over periods of approximately five years duration.  I therefore find that the work 
undertaken by an EEA is not work which is a planned undertaking or has the character of being special or work undertaken for 
a specified purpose for a finite period. 

149 The respondent argues that it needs to employ EEAs on fixed term contracts as it requires the flexibility to employ EEAs for a 
limited duration so that students can access an EEA who speaks their language on the basis that translation duties form a major 
duty that an EEA undertakes.  Even though the respondent recently altered the duties an EEA was expected to perform in a 
new JDF, effective from 16 November 2007, it is clear from this JDF that this is one of a number of duties that an EEA is 
expected to perform and there was overwhelming evidence given in these proceedings that translating is only one of the many 
roles an EEA may undertake.  I find that the necessity for an EEA to translate for students and parents is not always required of 
an EEA nor does it form the prime duty expected of an EEA and the evidence demonstrated that whilst it is useful for an EEA 
to speak a student’s language in the first few weeks of a student’s arrival in Australia, an EEA works with students to immerse 
them in the English language and the Australian way of life and schooling and students are taught or immersed in English as 
soon as possible after their arrival in Australia.  I find on the evidence that where a student has limited or no English language 
skills and when an EEA does not speak the language or dialect of his or her student, EEAs as well as teachers and schools use 
a range of strategies and techniques to assist students with their learning programmes and this assistance can take the form of 
using other students to translate, using the services of professional translators and relying on relevant computer programmes 
and dictionaries.  It is also the case that some EEAs have remained as employees of the respondent for a number of years 
undertaking EEA duties yet they do not speak any other language apart from English which in my view undermines the 
respondent’s claim that the ability to speak a student’s language is fundamental to the role of an EEA (see Exhibit A1).  I 
accept the claims made by a number of EEAs that it is important for an EEA to have an awareness about how students cope 
with the demands of a new culture and this is a very important skill that an EEA brings to their relationship with students and it 
is clear that EEAs have this background and are successful in meeting this requirement of their role.  I am also satisfied on the 
evidence given by a number of EEAs that having a cultural awareness and an understanding of what a student is experiencing 
is more important than an EEA speaking the language of a student who has recently arrived in Australia who does not speak 
English. 

150 The respondent confirmed that to date no permanent EEA had been made redundant notwithstanding the changes to the 
languages and dialects of the students with whom EEAs work.  In my view this supports my conclusion that the work 
undertaken by EEAs is ongoing and that translation duties do not form a key part of the role of an EEA notwithstanding the 
changes to the languages and cultures of students taught by EEAs (see Appendix 1 and Exhibit R3).  Additionally the lengthy 
and ongoing employment of a number of EEAs by the respondent undermines the respondent’s claim that it would need to 
redeploy EEAs when the languages spoken by students change. 

151 I reject the respondent’s claim that the way in which EEAs are funded confirms that EEAs are employed to undertake a set task 
for a finite period.  The respondent gave evidence that the funding it receives to employ EEAs is provided by the Federal 
Government on a rolling basis based on the number of students who fall into the relevant visa categories at a particular point in 
time and the respondent confirmed that this funding has been provided to the respondent on a continuous basis for over at least 
two decades.  In the circumstances I find that the funding for the employment of EEAs has not been and is currently not for a 
fixed period. 

152 Given the conclusions I have reached it is unnecessary to determine whether or not the respondent is in breach of the Western 
Australian public sector Modes of Employment policy document.  However, I note that this policy document states that fixed 
term contract arrangements can be used only when work is of a finite duration such as when ongoing funding is not guaranteed 
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and where skills to perform a function varies over time, circumstances which I have found do not apply to the work undertaken 
by EEAs. 

153 As I have found that EEAs are not employed to undertake special project work under Clause 14.3(a) of the 2007 Agreement I 
will make the first declaration being sought by the applicant: 

That the Ethnic Education Assistants listed in Appendix 1, as amended on 13 February 2009, are not the subject of any of 
the exemptions contained in Clause 14.3 of the Education Assistants’ (Government) General Agreement 2007. 

154 As I have found that the EEAs listed at Appendix 1 do not undertake special project work I find that they should be allowed to 
apply for and be reviewed for permanent status.  However, I do not intend to issue the second declaration being sought by the 
applicant that EEAs named in Appendix 1 be made permanent as Clause 14.4 of the 2007 Agreement provides that individuals 
who are not subject to the exemptions contained in Clause 14.3, which I have found includes the 23 employees named in 
Appendix 1, can be reviewed for permanency on request.  It is my view therefore that it is appropriate to issue the following 
declaration: 

That the Ethnic Education Assistants named in Appendix 1, as amended on 13 February 2009, who are currently 
employed in this role by the respondent, be eligible to request to have their employment status reviewed pursuant to 
Clause 14.4 of the Education Assistants’ (Government) General Agreement 2007 with a view to gaining permanency. 

 
 

2009 WAIRC 00249 
DISPUTE RE FIXED TERM CONTRACTS OF UNION MEMBERS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 5 MAY 2009 
FILE NO. CR 34 OF 2007 
CITATION NO. 2009 WAIRC 00249 
 

Result Declarations issued 
Representation  
Applicant Mr M Aulfrey (of Counsel) 
Respondent Ms R Hartley (of Counsel) 
 

Declaration 
HAVING HEARD Mr M Aulfrey of Counsel on behalf of the applicant and Ms R Hartley of Counsel on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares: 

1. THAT the Ethnic Education Assistants listed in Appendix 1, as amended on 13 February 2009, are not the 
subject of any of the exemptions contained in Clause 14.3 of the Education Assistants’ (Government) General 
Agreement 2007. 

2. THAT the Ethnic Education Assistants named in Appendix 1, as amended on 13 February 2009, who are 
currently employed in this role by the respondent, be eligible to request to have their employment status 
reviewed pursuant to Clause 14.4 of the Education Assistants’ (Government) General Agreement 2007 with a 
view to gaining permanency. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number Dates Matter Result 

Director General, 
Department of 
Premier and 
Cabinet 

Chris Read Scott C PSAC 
57/2005 

3/02/2006 
21/02/2006 
14/03/2006 
10/05/2007 
22/08/2007 
10/10/2007 
 

A dispute regarding 
the substantive 
classification of an 
employee 

Referred 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Trustees of the 
Sisters of Nazareth 
trading as Nazareth 
House Geraldton 

Wood C C 13/2007 2/08/2007 
 

dispute in relation to 
negotiations for a 
new industrial 
agreement 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

A.L. Carver, G.M. 
Carver, J.G. Carver 
& N.R. Langan (A 
Partnership - ABN 
25 690 124 349) 
Trading as Cuddles 
Child Care Centre 
Halls Head 

Harrison C C 37/2008 6/11/2008 
 

Dispute re 
termination of union 
member 

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Director General, 
Department of 
Education and 
Training 

Harrison C C 34/2007 21/12/2007 
29/01/2008 
26/02/2008 
1/04/2008 
5/06/2008 
28/07/2008 
30/09/2008 
 

Dispute re fixed 
term contracts of 
union members 

Referred 

 
 

CORRECTIONS— 

2009 WAIRC 00197 
BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 21 APRIL 2009 
FILE NO. APPL 5 OF 2009 
CITATION NO. 2009 WAIRC 00197 
 

Result Correction order issued 
 

Correction Order 
WHEREAS on 30 March 2009 an Order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS it was discovered there was an error in the Ordinary Hourly Wage Rate column in the schedule attached to that 
Order in that the column does not reflect the decision of the Commission to show the wage rate corrected to two decimal places in 
lieu of four decimal places; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT the schedule to the Order issued by the Commission in Application 5 of 2009 on 30 March 2009 be replaced by 

the attached schedule. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 4.2 - Wages: - Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Ordinary Wage Rates  

Employees covered by this Award shall be classified at a level as specified by this clause and paid the ordinary wage rate, 
expressed as an hourly rate, applicable to their classification according to the schedule below, cross-referenced to 
subclause 4.2 (4) for the detail of wage increases and applicable dates: 

Employee 
Classifications 

Relativity to C10 Ordinary Hourly Wage Rate 

  $ 
 

C7 115% 27.11 

C8 110% 25.99 

C9 105% 24.87 

C10 100% 23.76 

C11 92.40% 22.06 

C12 87.40% 20.94 

C13 82% 19.73 

Note: For continuity and industry consistency, the classification structure used is consistent with that contained in the 
Metal Trades (General) Award – Part 1 with some local modifications.   

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2009 WAIRC 00195 
APPLICATION FOR ENTERPRISE ORDER PURSUANT TO S.42I OF THE ACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 15 APRIL 2009 
FILE NO/S APPL 12 OF 2008 
CITATION NO. 2009 WAIRC 00195 
 

Result Discontinued 
 

Order 
WHEREAS on 10 January 2008 the applicant lodged a Notice to Initiate Bargaining with the respondent to negotiate an industrial 
agreement under s 42 of the Industrial Relations Act, 1979 (“the Act”) for school teachers and school administrators employed by 
the applicant in Western Australia; and 
WHEREAS negotiations for an industrial agreement were unsuccessful; and 
WHEREAS on 6 June 2008 after hearing from the parties the Commission issued a declaration that bargaining between the 
applicant and the respondent had ended; and 
WHEREAS on 27 June 2008 the applicant lodged an application for an enterprise order under s 42I(1) of the Act; and 
WHEREAS the matter was set down for hearing on 8 to 12, 15 to 19 and 22 to 26 September 2008; and 
WHEREAS on 24 July 2008 the parties advised the Commission that they had reached an in-principle agreement on the terms of an 
industrial agreement which was subject to ratification by the respondent’s members and the hearing dates were vacated; and
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WHEREAS as the in-principle agreement was rejected by the respondent’s members the matter was set down for hearing on 2 to 5, 
8 to 12 and 15 to 19 December 2008 which dates were later changed to 16 to 20 March 2009, 23 to 27 March 2009, 30 March to 
2 April 2009, 28 April to 1 May 2009, 4 to 8 May 2009 and 11 to 15 May 2009; and 
WHEREAS on 3 November 2008 the applicant advised the Commission that the parties had reached an in-principle agreement with 
respect to the salaries and conditions of teachers, school administrators and other school staff and the respondent’s members had to 
vote on the in-principle agreement; and 
WHEREAS on 16 December 2008 the Commission registered an industrial agreement that settled the matters the subject of this 
application and the hearing dates were vacated; and 
WHEREAS on 19 December 2008 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 15 April 2009 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00158 
CLUB WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 1 APRIL 2009 
FILE NO/S APPL 7 OF 2009 
CITATION NO. 2009 WAIRC 00158 
 

Result Application divided 
 

Order 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant to the powers 
conferred on me under the Act, do hereby order:  

1. THAT Application 7 of 2009 be divided into two parts to be numbered Application A 7 of 2009 and 
Application B 7 of 2009 respectively. 

2. THAT Application B 7 of 2009 is hereby adjourned and may be relisted upon application by a party to the 
award or on the Commission’s own motion. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2009 WAIRC 00159 
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 1 APRIL 2009 
FILE NO/S APPL 10 OF 2009 
CITATION NO. 2009 WAIRC 00159 
 

Result Application divided  
 

Order 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant to the powers 
conferred on me under the Act, do hereby order:  
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1. THAT Application 10 of 2009 be divided into two parts to be numbered Application A 10 of 2009 and 
Application B 10 of 2009 respectively. 

2. THAT Application B 10 of 2009 is hereby adjourned and may be relisted upon application by a party to the 
award or on the Commission’s own motion. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2009 WAIRC 00160 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 1 APRIL 2009 
FILE NO/S APPL 15 OF 2009 
CITATION NO. 2009 WAIRC 00160 
 

Result Application divided  
 

Order 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant to the powers 
conferred on me under the Act, do hereby order:  

1. THAT Application 15 of 2009 be divided into two parts to be numbered Application A 15 of 2009 and 
Application B 15 of 2009 respectively. 

2. THAT Application B 15 of 2009 is hereby adjourned and may be relisted upon application by a party to the 
award or on the Commission’s own motion. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2009 WAIRC 00194 
WESTERN AUSTRALIAN TAFE LECTURERS' GENERAL AGREEMENT 2008 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE GOVERNING COUNCIL OF CENTRAL TAFE AND OTHERS AND THE STATE SCHOOL 

TEACHERS' UNION OF W.A. (INC)  
APPLICANTS 

CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 15 APRIL 2009 
FILE NO. AG 10 OF 2009 
CITATION NO. 2009 WAIRC 00194 
 

Result Direction that application may be listed prior to expiration of 14 days from date of publication  
 

Direction 
WHEREAS on 8 April 2009 The Governing Council of Central TAFE and others and The State School Teachers' Union of W.A. 
(Inc) together applied to the Commission for registration of the Western Australian TAFE Lecturers' General Agreement 2008; 
AND WHEREAS the Commission has before it a request that a direction be issued pursuant to regulation 55(3) of the Industrial 
Relations Commission Regulations 2005 that the application may be listed for hearing before the expiration of 14 days from the 
date of publication of the area and scope provisions in the Western Australian Industrial Gazette ("WAIG"); 
AND WHEREAS the Commission is of the view that the registration of the agreement is not likely to affect persons other than the 
parties to it; 
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NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to regulation 55(3) hereby directs: 

THAT this application may be listed for hearing before the expiration of 14 days from the date of publication of the area 
and scope provisions in the WAIG. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Western Australia 
Police Recruits in 
Training and 
Transitional Officers 
Shift Rostering and 
Penalties Industrial 
Agreement 2008 AG 
1/2009 

(Not 
applicable) 

Commissioner of 
Police 

W.A. Police Union of 
Workers 

Chief 
Commissioner A 
R Beech 

Discontinued 

LHMU - Disability 
Services Commission 
- Disability Support 
Workers Industrial 
Agreement 2008 AG 
2/2009 

12/03/2009 Disability Services 
Commission 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Commissioner S 
M Mayman 

Agreement 
registered 

Public Transport 
Authority Salaried 
Officers Agreement 
2008 AG 6/2009 

22/04/2009 The Chief 
Executive Officer, 
Public Transport 
Authority 

Australian Municipal, 
Administrative, 
Clerical and Services 
UNION of 
Employees, W.A. 
Clerical and 
Administrative 
Branch and Western 
Australian Railway 
Officers' Union 

Senior 
Commissioner J H 
Smith 

Registered 

Western Australian 
TAFE Lecturers' 
General Agreement 
2008 AG 10/2009 

28/04/2009 The Governing 
Council of Central 
TAFE AND 
OTHERS 

(Not applicable) Commissioner J L 
Harrison 

Registered 

 
 

NOTICES—Appointments— 

2009 WAIRC 00255 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a further period of one year from the 2nd day of May, 
2009. 
Dated the 22nd April 2009. 

 
CHIEF COMMISSIONER A.R. BEECH 
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PUBLIC SERVICE APPEAL BOARD— 

2008 WAIRC 01723 
APPEAL AGAINST THE DECISION MADE ON 30 JUNE 2008 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN MANN 

APPELLANT 
-v- 
THE EMPLOYING AUTHORITY, GOVERNMENT EMPLOYEES SUPERANNUATION BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR J MERCADANTE - BOARD MEMBER 
DATE FRIDAY, 12 DECEMBER 2008 
FILE NO PSAB 17 OF 2008 
CITATION NO. 2008 WAIRC 01723 
 

Result Order issued 
Representation 
Appellant Mr G McCorry 
Respondent Mr R Andretich of counsel 
 

Order 
HAVING heard Mr G McCorry and Mr R Andretich on behalf of the respondent the Public Service Appeal Board, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders –  
1. THAT the appellant file a Warrant to Appear as Agent by 4pm 19 December 2008 failing which the appeal will be 

dismissed. 
2. THAT the appeal be and is hereby adjourned to a date to be fixed. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2009 WAIRC 00242 
APPEAL AGAINST THE DECISION MADE ON 30 JUNE 2008 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN MANN 

APPELLANT 
-v- 
THE EMPLOYING AUTHORITY, GOVERNMENT EMPLOYEES SUPERANNUATION BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR J MERCADANTE - BOARD MEMBER 
HEARD MONDAY, 9 FEBRUARY 2009 
DELIVERED MONDAY, 4 MAY 2009 
FILE NO. PSAB 17 OF 2008 
CITATION NO. 2009 WAIRC 00242 
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CatchWords Industrial law – Termination of employment – Appeal against decision of respondent to terminate 
appellant’s employment – Application to extend time to lodge appeal – Relevant principles to be 
applied – Application to extend time refused – Appeal dismissed – Industrial Relations Act 1979 
(WA) s 80(1)(e); Public Sector Management Act 1994 (WA) s 3(5), s 5, s 11, s 64(1).  

Result Application to extend time refused and appeal dismissed 
Representation  
Applicant Mr G McCorry as agent 
Respondent Mr R Andretich of counsel 
 

Reasons for Decision 
1 The present matter is an appeal by the appellant pursuant to s 80(1)(e) of the Industrial Relations Act 1979 (“the Act”) against 

a decision of the respondent taken on or about 30 June 2008 to terminate the appellant’s employment.  The appeal was filed on 
19 November 2008 along with an application to extend time within which to lodge the appeal against the respondent’s decision 
to terminate the appellant’s employment.   

2 The appeal is opposed by the respondent and more particularly, the respondent contests the appellant’s extension of time 
application and says that the appeal should be dismissed. 

The Appeal 
3 The grounds of appeal are set out in the notice of appeal to the Appeal Board and are in the following terms: 

“  
1) The Employing Authority failed to give the Appellant access to or information about the evidence it relied upon 
to find that a serious breach of discipline had occurred, thereby denying the Appellant natural justice in 
circumstances where the Respondent was obligated to afford natural justice; 
2) The Employing Authority failed to give reasons for its finding that the Appellant had committed a serious 
breach of discipline thereby denying the Appellant the opportunity to respond to the findings and thus denying the 
Appellant natural justice in circumstances where the Respondent was obliged to afford natural justice; 
3) The Employing Authority failed to give reasons for its finding that the termination of the Appellant’s 
employment on the grounds of a proven serious breach of discipline was warranted in the circumstances; 
4) The Employing Authority’s decision to terminate the Appellant’s employment in all the circumstances was 
unlawful and void; 
5) The Employing Authority’s decision was harsh, oppressive and unfair in all the circumstances.  
Orders sought 
A declaration that the Employing Authority failed to afford the Appellant natural justice. 
A declaration that the Employing Authority’s decision to terminate the Appellant’s employment was void and of no 
effect.   
An order that the Employing Authority’s decision to suspend the Appellant without pay be set aside with effect from 
20 September 2007.” 

4 It can be seen from the grounds of appeal that the thrust of the appellant’s challenge to the respondent’s decision to dismiss 
him is based largely upon allegations that he was denied natural justice in terms of the procedure adopted by the respondent 
ultimately leading to its decision to dismiss him.   

Extension of Time Application 
5 The grounds upon which the appellant seeks an extension of time to lodge his appeal are set out in the application to extend 

time as follows: 
  

“The grounds on which the application is made are: 
1. The Applicant appealed the Respondent’s decision to terminate his employment to the Australian Industrial 

Relations Commission on the basis that the Respondent was a trading or financial corporation within the 
meaning of section 51(xx) of the Constitution (given the authority of State Superannuation Board – v – Trade 
Practices Commission [1982] 150 CLR 282)) and section 16 of the Workplace Relations Act 1996 precluded the 
WA Industrial Relations Commission from having jurisdiction to entertain an unfair dismissal application. The 
AIRC found that the Respondent is not an employer within the meaning of the Workplace Relations Act 1996. 
The reasons for the delay in making application to the WAIRC are thus reasonable and explicable. The 
obligation of the Commission to act in accordance with section 26(1) of the IR Act requires the PSAB to apply 
the same principles in relation to extension of time applications as apply in applications made under section 
29(3) of the IR Act. 

2. There is no prejudice to the Respondents by the granting of an extension of time.” 
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Extension of Time Principles 
6 Recently, the Appeal Board in Michael Christian Nicholas v Department of Education and Training (2008) WAIRC 01645 

(unreported 25 November 2008) considered the relevant principles to apply in an application to extend time for the filing of an 
appeal under s 80(1)(e) of the Act.  After considering the relevant statutory provisions, and concluding that the Appeal Board 
has the power to extend the time for lodging an appeal, the Appeal Board set out the relevant principles that it considered 
should have application in cases such as this.  Whilst somewhat lengthy, the following at pars 10-15 of the decision is quoted 
in full: 

“Relevant Principles 
10. The jurisdiction and power to grant an extension of time for the institution of an appeal is a 

discretionary decision.  In extensions of time applications generally, courts and tribunals are to 
consider the justice of the particular case in terms of the relative prejudice to the parties.  The onus is 
on the appellant to establish that the discretion should be exercised in his or her favour.  Generally, 
some consideration of the merits of the appeal is to be undertaken. 

11. Whilst the representatives of the appellant and respondent made some reference to relevant principles 
for extensions of time in unfair dismissal proceedings before the Commission pursuant to s 29(3) of 
the Act, as considered in Malik v Paul Albert, Director General, Department of Education of Western 
Australia (2004) 84 WAIG 683, it is important to observe that that case turned substantially upon the 
particular statutory framework prescribed under s 29 of the Act and in particular s 29(3), which 
provides that “The Commission may except a referral by an employee under subsection (1)(b)(i) that 
is out of time if the Commission considers that it would be unfair not to do so.” 

12. Whilst the principles in Malik may be of some assistance in the present context, a more apposite 
approach in our view, given the range of different decisions from which persons may commence 
appeal proceedings under s 80I of the Act, and where the exercise of the statutory power to extend any 
prescribed time by s 27(1)(n) of the Act is under consideration, is that applicable to extensions of time 
to appeal and institute proceedings generally. 

13. In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, the Full Court of the Supreme 
Court of Western Australia considered general principles applicable to extensions of time for the 
institution appeals against primary decisions.  In that case, Kennedy J at 198, considered that four 
relevant factors to take into account include the length of the delay, reasons for the delay, whether the 
appellant has an arguable case and any prejudice to the respondent. 

14. In Chan v The Nurses Board of Western Australia [2007] WASCCA 123, the Court of Appeal (WA) 
considered and applied the principles discussed in Esther Investments.  In particular, in relation to 
consideration of the relevant principles, Buss JA observed at pars 12-14 as follows: 

Application for an extension of time: principles 
[12] In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, Kennedy J said, at 198: 

In Palata Investments Ltd v Burt & Sinfield Ltd [1985] 1 WLR 942 at 946; [1985] 2 All ER 
517 at 520, the Court of Appeal accepted that, in relation to an application for an extension 
of time for appealing, there are four major factors to be considered in the exercise of the 
discretion which is conferred upon the court. They are, first, the length of the delay, secondly, 
the reasons for the delay, thirdly, whether there is an arguable case and, fourthly, the extent 
of any prejudice to the respondent. There may in a particular case be additional factors, but I 
accept that the foregoing are the major factors in the present case. 

[13] Where the failure to appeal within time is attributable to the act or default of the applicant's solicitor 
(and not the applicant), that is a material consideration in the exercise of the Court's discretion. See Esther 
Investments per Kennedy J at 199 and per Rowland J at 204. 
[14] In Gallo v Dawson (1990) 64 ALJR 458, McHugh J examined the applicable principles in relation to 
an application to extend time to appeal to the High Court. The relevant provision in the rules of the High 
Court empowered the Court to extend time upon such terms "as the justice of the case may require."  His 
Honour said, at 459: 
The grant of an extension of time under this rule is not automatic. The object of the rule is to 
ensure that those Rules which fix times for doing acts do not become instruments of injustice. The 
discretion to extend time is given for the sole purpose of enabling the court or Justice to do justice 
between the parties: see Hughes v National Trustees Executors & Agency Co of Australasia Ltd 
[1978] VR 257 at 262. This means that the discretion can only be exercised in favour of an 
applicant upon proof that strict compliance with the rules will work an injustice upon the 
applicant. In order to determine whether the rules will work an injustice, it is necessary to have 
regard to the history of the proceedings, the conduct of the parties, the nature of the litigation, 
and the consequences for the parties of the grant or refusal of the application for extension of 
time: see Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 92; Jess v Scott (1986) 
12 FCR 187 at 194–195. When the application is for an extension of time in which to file an 
appeal, it is always necessary to consider the prospects of the applicant succeeding in the appeal: 
see Burns v Grigg [1967] VR 871 at 872; Hughes (at 263–264); Mitchelson v Mitchelson (1979) 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T5159306451&A=0.3812832365552924&linkInfo=F%23AU%23All+ER%23year%251985%25page%25517%25vol%252%25sel2%252%25sel1%251985%25&bct=A
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T5159306451&A=0.3812832365552924&linkInfo=F%23AU%23All+ER%23year%251985%25page%25517%25vol%252%25sel2%252%25sel1%251985%25&bct=A
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24 ALR 522 at 524. It is also necessary to bear in mind in such an application that, upon the 
expiry of the time for appealing, the respondent has 'a vested right to retain the judgment' unless 
the application is granted: Vilenius v Heinegar (1962) 36 ALJR 200 at 201. It follows that, before 
the applicant can succeed in this application, there must be material upon which I can be satisfied 
that to refuse the application would constitute an injustice. As the Judicial Committee of the Privy 
Council pointed out in Ratnam v Cumarasamy [1965] 1 WLR 8 at 12 ; [1964] 3 All ER 933 at 
935: 
The rules of court must prima facie be obeyed, and in order to justify a court in 
extending the time during which some step in procedure requires to be taken there must 
be some material upon which the court can exercise its discretion. 
Also see Jackamarra v Krakouer (1998) 195 CLR 516. “ 

15. We now consider the above mentioned four factors for the purposes of whether the Appeal Board 
should exercise the discretion in favour of the appellant and accept the appeal out of time.” 

Length of the Delay 
7 As noted at the outset of these reasons, the appellant was dismissed on or about 30 June 2008 and the notice of appeal to the 

Appeal Board was not filed until 19 November 2008.   This is a period slightly in excess of four and a half months.  Leaving 
aside the reasons for the delay in filing the appeal, considered immediately below, such a period of time from the date of 
dismissal to the institution of the appeal is a substantial delay.   It is one factor to be taken into account when weighing up the 
relevant factors in considering whether the extension of time should be granted.   

Reasons for the Delay 
8 As set out in the grounds for the extension of time application, the reason advanced by the appellant for the delay in filing the 

appeal is that he commenced proceedings in the Australian Industrial Relations Commission (“the AIRC”) in the belief that the 
respondent was a trading or financial corporation within the meaning of s 51 (xx) of the Commonwealth Constitution: State 
Superannuation Board v Trade Practices Commission (1982) 150 CLR 282. 

9 It was submitted that upon taking advice and examining the activities of the respondent, this Commission would not have 
jurisdiction to deal with the appellant’s claim.  This is so notwithstanding the fact that the appellant commenced proceedings in 
2007, before the Appeal Board, concerning a challenge against the respondent’s decision to proceed with the disciplinary 
process which ultimately has lead to his dismissal: Stephen Mann v Government Employees Superannuation Board (2008) 
WAIRC 00044.  It was the appellant’s contention that whether or not the respondent was a constitutional corporation, and thus 
falling within the jurisdiction of the AIRC, was a serious issue to be determined.  The AIRC dismissed the appellant’s 
application in that jurisdiction, holding that the respondent was not a constitutional corporation and thus no challenge could be 
taken against his dismissal under the Workplace Relations Act 1996 (Cth): Mr Stephen David Mann v Government Employees 
Superannuation Board [2008] AIRC 893.   

10 It was thus contended by the appellant that the decision of the AIRC, dismissing his application on the grounds that the 
respondent was not a constitutional corporation, published on 18 November 2008, was a sufficient explanation for the 
appellant’s delay in instituting these proceedings.   

11 Counsel for the respondent submitted that the respondent objected to the jurisdiction of the AIRC on 17 July 2008 and also 
pointed to the fact that the appellant had previously correctly appealed to the Appeal Board in the earlier proceedings in 
January 2007.  Furthermore, counsel submitted that the appellant’s contention before the AIRC that the respondent was a 
constitutional corporation was plainly untenable and was bound to fail.  It was submitted that the proposition that the appellant 
was not a public servant and thus not falling within the jurisdiction of the Appeal Board, was also plainly untenable.  In 
connection with these issues, the written submissions of both the appellant and the respondent in the AIRC proceedings were 
tendered in this proceeding, to outline the nature of the contentions advanced.   

12 Having considered those submissions in our opinion, it should have been plain from the outset that the appellant was a public 
servant employed pursuant to the terms of the Public Sector Management Act 1994 (“the PSM Act”), that the respondent was 
the Crown and that the application to the AIRC had little or no prospect of success.  We reach that conclusion for the following 
reasons.   

13 The respondent is established pursuant to s 5 of the State Superannuation Act 2000 (“the SS Act”).  By s 5 of that statute, the 
respondent is a body corporate and, most importantly, a Crown agency.  Its functions and powers are set out in ss 6 and 7 of 
the SS Act, which in essence provide that the respondent establish and administer superannuation schemes for the persons 
employed in the public sector in Western Australia.  

14 It was common ground that the appellant was employed pursuant to s 11 of the SS Act which relevantly provides as follows:  

“ 11 . Staff  

(1)Public service officers may be appointed or employed under the Public Sector Management Act 1994 to enable 
the Board to perform its functions.  

(2)The Board may appoint or employ other persons on terms and conditions determined by the Board.” 
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http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T5159306451&A=0.24390983128836485&linkInfo=F%23AU%23alr%23year%251979%25page%25522%25decisiondate%251979%25vol%2524%25sel2%2524%25sel1%251979%25&bct=A
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?service=citation&langcountry=AU&risb=21_T5159306451&A=0.4902081026245869&linkInfo=F%23AU%23All+ER%23year%251964%25page%25933%25vol%253%25sel2%253%25sel1%251964%25&bct=A
http://www.austlii.edu.au/au/legis/wa/consol_act/psma1994235/
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15 The engagement of public service officers under the PSM Act is made pursuant to s 64(1) of the PSM Act which relevantly 
provides that “the employing authority of a department or organisation may in accordance with approved procedures appoint 
for and on behalf of the Crown a person as a public service officer….”  In our view this provision makes it clear that a person 
so appointed is employed by the Crown as the employer: s 3(5) PSM Act.  Whilst the Crown has a corporate existence, by s 5 
of the Interpretation Act 1984 “the Crown,” also referred to as “her Majesty,” “his Majesty,” “the Queen,” “the King,” is 
defined to mean the “sovereign of the United Kingdom, Australia and Her other Realms and Territories, and Head of the 
Commonwealth and includes the predecessors and the heirs successors of the sovereign.”  

16 In our opinion, it could not be contended that the sovereign or the Crown could be a trading or financial corporation for the 
purposes of s 51 (xx) of the Commonwealth Constitution.  Thus the respondent could not be reasonably regarded as falling 
within the jurisdiction for the AIRC.  What in essence s 11 of the SS Act does is to enable the respondent to engage the 
services of public service officers who themselves are public servants appointed under the PSM Act to facilitate the 
performance of the respondent’s functions and powers under the SS Act.  That does not make the respondent a constitutional 
corporation and nor does it make the appellant an employee thereof.   

17 In all of the circumstances, and particularly given that the Appeal Board’s jurisdiction was previously invoked by the appellant 
to challenge an aspect of the procedure relating to his ultimate dismissal, we are not persuaded that the appellant has 
demonstrated an adequate explanation for the delay in the commencement of the appeal in the particular circumstances of this 
case.   

18 Moreover, even if there were some doubt as to jurisdiction, which in our opinion, there was not, there would have been nothing 
precluding the appellant from commencing both the appeal and proceedings in the AIRC on the basis of a genuine issue arising 
as to the jurisdiction of either Tribunal to entertain his claim.  This would not constitute forum shopping in these 
circumstances.  This course was not adopted.   

An Arguable Case 
19 As referred to in Nicholas, for the purposes of considering an extension of time to appeal, any assessment of the merit of the 

proceedings is to be made on a broad brush basis and the merits are to be considered only in a “fairly rough and ready way”: 
Jackamara v Krakour (1998) 195 CLR 516 per Brennan CJ and McHugh J at par 9. 

20 The gravamen of the appellant’s submissions as to the arguable case element was an assertion that the appellant had been 
denied procedural fairness by the respondent in the decision making process leading to the termination of his employment.  As 
we apprehended the submissions of the agent for the appellant, it was submitted that the outcome of the disciplinary inquiry 
undertaken by the inquirer appointed by the respondent was not known to the appellant.  It was said that the appellant was not 
given a copy of the inquirer’s report nor a summary of the inquirer’s finding.  It was further said in this regard and following 
on from this submission, that consequently, the appellant did not know the evidence upon which the inquirer or the respondent 
relied upon in making their findings that the charges against the appellant had been established.   

21 It was conceded by the appellant that an independent auditor’s report prepared by accountants KPMG, investigating the 
relevant transactions by members of the respondent’s superannuation schemes, said to constitute arbitrage, was provided to the 
appellant.  A copy of the KPMG report was tendered as exhibit A6.  The report contains blacked out sections unable to be read.  
The report, and its accompanying executive summary, is a comprehensive document which sets out the investigation 
undertaken by KPMG into the online switch transactions which took place within the GESB’s West State superannuation 
schemes.   

22 In a number of sections of the report, the appellant’s name appears in relation to switching activity undertaken by him.  
Additionally, there was a specific section of the report commencing at 5.5.10 dealing with the activities of the appellant in 
terms of various conversations with other officers of the respondent and including reference to email communications between 
the appellant and others concerning his online switch transaction activity.   

23 The appellant was questioned on two separate occasions by the inquirer appointed by the respondent to undertake the 
investigation.  A copy of the interview questions and the appellant’s responses were provided to him and tendered as exhibits 
A7 and A8 respectively. In the questioning the appellant was asked about his role, his responsibilities and his access to the 
various systems used by the respondent.  He was also interviewed in some detail in relation to the “switching process” and how 
these were undertaken by him.  The interview questions put to the appellant in this respect were detailed and focused on 
specific transactions over specified periods of time.  The questions referred to an investigation being undertaken by the 
respondent into these switching transactions and specifically whether the appellant considered that he had personally obtained 
any benefits from the transactions and how his conduct should be regarded in terms of his obligations as an employee under the 
PSM Act.  In short, the appellant denied that he acted inappropriately.   

24 It was contended by the agent for the appellant that the material in the interview reports and the KPMG report disposes of a 
finding that the appellant had an obligation to disclose any flaw in the respondent’s systems or that he engaged in arbitrage at 
the material times.  It is to be noted that the KPMG report makes a number of references to members of the respondent’s 
superannuation schemes taking advantage of arbitrage opportunities by exploiting time delays in movements in market linked 
indices.   

25 We also observe that the executive summary at par 1.4.1 recommends that the respondent consider providing the KPMG report 
to the Corruption and Crime Commission for its attention and further investigation, including any necessary interviews with 
the employees of the respondent. There are also other recommendations concerning risk assessment and risk controls in 
relation to switch transactions and whether the respondent’s code of conduct needs to be updated and communicated to 
employees concerning employees trading on their own accounts, causing disadvantage to fund members and the use of 
confidential information.   
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26 It was submitted by the agent for the appellant that given that the material that was in the respondent’s possession, and known 
to the appellant, that material could not substantiate conclusions that the charges as framed were established.  It was therefore 
submitted that by implication, the respondent must have possessed and/or relied upon other material in coming to its decision 
to uphold the charges and dismiss the appellant, which material was not disclosed to the appellant.  It is therefore said that 
following this line of analysis, the appellant was denied natural justice.  There was no attempt by the appellant to identify what 
any such material might have been either in the possession or known to the respondent that may have in some way influenced 
the respondent’s decision to uphold the charges and dismiss the appellant.   

27 Counsel for the respondent contended that there was no arguable case that the appellant had been denied natural justice.  It was 
submitted that there never has been an obligation upon a party such as the respondent, to provide a draft copy of an inquirer’s 
report to an employee charged with misconduct.  It was submitted that the requirements of natural justice in cases such as this 
impose an obligation on a decision maker, if it intends to rely upon material adverse to a party to provide the party with an 
opportunity to comment upon or deal with such adverse material.   

28 In this connection, it was submitted that it is insufficient for a party alleging a denial of natural justice to make such an 
allegation based upon an assumption that such adverse material exists.  Something more is necessary.  The appellant has an 
onus to at least demonstrate the existence of material which may be adverse to the appellant but which was not disclosed to 
him during the course of the respondent’s decision making.  That onus has not been discharged in this case.   

29 In considering this element of whether the extension of time should be granted, some brief observations should be made about 
the relevant principles of procedural fairness in matters such as this.  Recently, the Full Bench in The Department of Education 
and Training v Peter Hans Weygers (2009) 89 WAIG 267 considered these principles on an appeal from a decision of the 
Commission at first instance.  Ritter AP helpfully summarised some of these principles at pars 30 – 40, which we respectfully 
adopt, as follows: 

“As simply stated by Aronson et al in Judicial Review of Administrative Action (3rd ed, 2004) at 470: 
“Regardless of how ‘fairness’ is assessed, it is clear that the onus of 
establishing that the standard has not been met will lie upon the party who 
seeks to prove breach of natural justice.  It must be shown that the procedures 
proposed or adopted by the decision-maker were ‘unfair in the 
circumstances’.” 
At the end of this paragraph, the authors cite Rose v Bridges (1997) 79 FCR 378 at 386, a decision of Finn J.  At that 
page his Honour said: 
“It is important to emphasise at the outset that it is insufficient for the 
applicants to prove that better or fairer procedures could have been adopted 
by Mr Bridges.  They must show that those proposed were unfair in the 
circumstances.” 
In turn these observations were applied by Branson J in NAMJ v Minister for Immigration and Multicultural and 
Indigenous Affairs (2003) 76 ALD 56 at [69].  Her Honour also there cited Re Minister for Immigration and 
Multicultural and Indigenous Affairs; Ex parte Lam (2003) 214 CLR 1 per Gleeson CJ at [36].   
Lam, Practical Injustice and Unfairness 
Lam was about an alleged denial of procedural fairness because a departmental officer, involved in the chain of 
decision making, had not followed a statement of intention to take a particular procedural step.  It was alleged this 
constituted a denial of procedural fairness by way of the defeating of a “legitimate expectation.”  However as 
Gleeson CJ said at [36]: 
“No attempt is made to show that the applicant held any subjective 
expectation in consequence of which he did, or omitted to do, anything.  Nor 
is it shown that he lost an opportunity to put any information to argument to 
the decision-maker, or otherwise suffered any detriment.”   
This clearly indicates the person claiming a denial of procedural fairness must establish it. 
Whilst on Lam, I will mention now that during the hearing of the appeal I drew to the attention of counsel the 
comments by Gleeson CJ at [34] and [37] where his Honour said: 

“[34] 
… 

The ultimate question remains whether there has been unfairness; not whether 
an expectation has been disappointed. 

… 
[37] A common form of detriment suffered where a decision-maker has failed to 

take a procedural step is loss of an opportunity to make representations … 
Fairness is not an abstract concept.  It is essentially practical.  Whether one 
talks in terms of procedural fairness or natural justice, the concern of the law 
is to avoid practical injustice.” 
In written submissions for Mr Weygers, made after the hearing of the appeal, it was argued that the reasoning in Lam 
was restricted to the context of an asserted defeating of a legitimate expectation. 
I do not accept this.  The observations made by Gleeson CJ are broadly applicable in determining whether there has 
been a denial of natural justice.  This is borne out by the reasons of Basten JA in McGovern v Ku-Ring-Gai Council 
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[2008] NSWCA 209 at [96] and Martin CJ in Mijatovic v Legal Practitioners Complaints Committee [2008] WASCA 
115 at [3] and [4].   
In McGovern, Basten JA said at [96]:  

“[96] Nevertheless, there may be cases in which it can be concluded that the denial 
of an opportunity to respond to a matter ‘could have had no bearing on the 
outcome of the trial of an issue of fact’: Stead v State Government Insurance 
Commission [1986] HCA 54; 161 CLR 141 at 145–146. An applicant who 
agrees he or she could have said nothing if afforded an opportunity, has 
suffered no material injustice: see Re Minister for Immigration and 
Multicultural and Indigenous Affairs; Ex parte Lam [2003] HCA 6; 214 CLR 
1 at [36]–[38] (Gleeson CJ), [106] (McHugh and Gummow JJ), [114], [122] 
(Hayne J) and [149] (Callinan J).” 
 In Mijatovic, Martin CJ said at [3] and [4]: 

“3 It is well established that the precise content of the requirements of 
procedural fairness in any particular case will depend critically upon the 
statutory framework within which the relevant power falls to be exercised, and 
the facts and circumstances of the particular case - see SZBEL v Minister for 
Immigration and Multicultural and Indigenous Affairs [2006] HCA 63; 
(2006) 228 CLR 152. Because of the large variety of statutory frameworks in 
which the obligation to provide procedural fairness arises, and the infinite 
variety of factual circumstances in which the determination of the precise 
content of the requirements of procedural fairness might arise, it is impossible 
to lay down a universally valid test or norm which can be applied to 
determine whether procedural fairness has been provided in each and every 
case - see Mobil Oil Australia Pty Ltd v Federal Commissioner of Taxation 
(1963) 113 CLR 475, at 503 - 504, (cited with approval in SZBEL). 

4 A court required to determine whether a decision maker has departed from 
the requirements of procedural fairness must therefore analyse all facts and 
circumstances relevant to the purported exercise of the power, viewed in the 
context of the statutory framework conferring the relevant power, for the 
purposes of ascertaining whether there has been practical injustice in the 
particular case - Re Minister for Immigration and Multicultural and 
Indigenous Affairs; Ex parte Lam [2003] HCA 6; (2003) 214 CLR 1 at [37].” 
Buss JA at [55] made similar observations and cited Lam.” 

30 Also in Kioa v West (1985) 159 CLR 550 Brennan J said at 612 :  
“The principles of natural justice have a flexible quality which, chameleon-like, evokes a different response from 
the repository of a statutory power according to the circumstances in which the repository is to exercise the 
power.”  

31 In our view, it is not sufficient for the appellant to simply assert that there may be some material upon which the respondent 
relied adverse to the appellant, but not disclosed to him.  Given the onus on the appellant to establish that there has been a 
material denial of natural justice, the appellant must point to the likely existence of material or information adverse to him, and 
upon which he was given no opportunity to comment prior to the respondent making its final decision.  The appellant has not 
been able to do so in this case.   

32 From the material before us in these proceedings, the appellant was provided with the particulars of the charges made against 
him under the PSM Act.  He was given it seems, an ample opportunity to respond to questions put to him by the investigator, 
both in writing and at an interview.  Furthermore, the appellant was furnished a copy of the KPMG report, which set out in 
some detail the nature of the KPMG investigation into the online switching transactions that occurred at the material times, and 
which specifically included reference to the appellant’s activity and the opportunity for arbitrage made available by the system 
then in use at the respondent.  This system was plainly used by the appellant on many occasions to his commercial advantage.   

33 The fact that the appellant did not always make profitable online switch transactions is not, in our opinion, relevant to the 
ultimate issue.   

34 In the present circumstances, we are not persuaded that the appellant has been able to demonstrate how it is that he has been 
denied natural justice in this case. This conclusion can only necessarily be based upon a broad brush assessment given the 
nature of the extension of time application.   

Prejudice 
35 The prejudice to the respondent is a material factor to be taken into account.  Given the time delay in instituting the appeal 

proceedings, many months have now passed since the appellant’s dismissal.  Whilst we do not place too much weight on this 
factor, it is a material consideration.  The respondent did not point to any other material prejudice in the event that the 
appellant’s appeal was accepted out of time.   

Conclusion 
36 For all of the foregoing reasons we are not satisfied that the application to extend the time within which to appeal should 

succeed.  The application to extend time and the appeal are dismissed.   
 

 



594                                                    WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                           89 W.A.I.G. 
 

2009 WAIRC 00244 
APPEAL AGAINST THE DECISION MADE ON 30 JUNE 2008 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHEN MANN 

APPELLANT 
-v- 
THE EMPLOYING AUTHORITY, GOVERNMENT EMPLOYEES SUPERANNUATION BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR J MERCADANTE - BOARD MEMBER 
DATE MONDAY, 4 MAY 2009 
FILE NO PSAB 17 OF 2008 
CITATION NO. 2009 WAIRC 00244 
 

Result Application to extend time refused and appeal dismissed 
Representation 
Applicant Mr G McCorry as agent 
Respondent Mr R Andretich of counsel 
 

Order 
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

 THAT the application to extend time and the appeal be and are hereby dismissed. 
(Sgd.)  S J KENNER, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 

2009 WAIRC 00206 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MATTHEW SHAND 
APPELLANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 23 APRIL 2009 
FILE NO PSA 69 OF 2008 
CITATION NO. 2009 WAIRC 00206 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application made pursuant to the Industrial Relations Act 1979; and 
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WHEREAS on the 21st day of April 2009 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2009 WAIRC 00207 
RECLASSIFICATION APPEAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DANIEL TAMAYO 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE  

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 23 APRIL 2009 
FILE NO PSA 21 OF 2007 
CITATION NO. 2009 WAIRC 00207 
 

Result Reclassification appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 12th day of February 2009, the Public Service Arbitrator (“the Arbitrator”) convened a conference for 
the purpose of conciliating between the parties; and 
WHEREAS on Wednesday the 15th day of April 2009, the appellant’s representative advised the Arbitrator in writing that he 
wished to discontinue the appeal; 
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under Industrial Relations Act 1979, hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2008 WAIRC 01527 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES WILLIAM WALKER 
APPLICANT 

-v- 
P & O AUTOMOTIVE AND GENERAL STEVEDORING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 27 OCTOBER 2008 
FILE NO. OSHT 83 OF 2008 
CITATION NO. 2008 WAIRC 01527 
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Result Direction Issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Mr A Kennedy of counsel 
 

Direction 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Mr A Kennedy of counsel on behalf of the respondent the 
Tribunal, pursuant to the powers conferred on it hereby directs –  

(1) THAT the application be adjourned to a date to be fixed by the Tribunal and the hearing date of 30 October 
2008 be and is hereby vacated. 

(2) THAT any request by the respondent for particulars be filed and served by 4pm 29 October 2008. 
(3) THAT the applicant shall respond to the respondent’s request by 4pm 3 November 2008. 
(4) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 

which they intend to rely no later than 3 days prior to the date of hearing. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00250 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES WILLIAM WALKER 
APPLICANT 

-v- 
P & O AUTOMOTIVE AND GENERAL STEVEDORING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD MONDAY, 1 DECEMBER 2008, WEDNESDAY, 26 NOVEMBER 2008, FRIDAY, 28 

NOVEMBER 2008, TUESDAY, 11 NOVEMBER 2008, THURSDAY, 27 NOVEMBER 2008, 
MONDAY, 27 OCTOBER 2008, MONDAY, 10 NOVEMBER 2008 

DELIVERED WEDNESDAY, 6 MAY 2009  
FILE NO. OSHT 83 OF 2008 
CITATION NO. 2009 WAIRC 00250 
 

Catchwords Industrial law – Occupational Safety and Health Tribunal – whether employer caused disadvantage to 
employee – for “dominant or substantial reason” that employee was safety and health representative – 
relationship of safety and health representative as employee of relevant employer – whether the office 
of a safety and health representative continues on transmission of a business – principles of statutory 
interpretation discussed and applied - application dismissed - Occupational Safety and Health Act 
1984 (WA) s 3, s 19, s 20, s 24, s 26, s 29, s 30, s 31, s 32, s 32(2)(b), s 33, s 34, s 35A, s 35C, s 35D 
– Interpretation Act 1984 (WA) s 18  

Result Application dismissed  
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms E Hartley of counsel 
 

                                                             Reasons for Decision 
Introduction 
1 This is a referral pursuant to s 35C of the Occupational Safety and Health Act 1984 (“the OSH Act”) by the applicant who 

alleges that his employer caused disadvantage to him in contravention of s 35A of the OSH Act.  It is alleged in the notice of 
referral that the respondent, as the applicant’s employer at the material times, caused disadvantage to him for the dominant or 
substantial reason that he is or was a safety and health representative and was performing the functions of such.   
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2 The allegations of the applicant in this regard are concisely summarised in the schedule to the notice of referral to the Tribunal 
which is in the following terms:  

SCHEDULE 
1. The Applicant, Mr William Walker, has worked for P & O Automotive & General Stevedoring 

(“P &O”) and its predecessors for 38 years.   
2. Mr Walker has been the elected Safety and Health Representative in his workplace for 

approximately 9 years although he has effectively operated in that position for longer than that.   
3. P & O employed new Managers in or about May 2007. Since that time, Mr Walker has been 

subject to discrimination and disadvantage by virtue of the fact that he is a Safety and Health 
Representative and that he has performed the function of a Safety and Health Representative.   

4. In particular, it is alleged that on 4 December 2007, P& O removed Mr Walker’s status as a 
Foreman for reasons allegedly related to performance. The applicant alleges he is being 
disadvantaged by virtue of that fact that he is a Safety and Health Representative and that he has 
performed the function of a Safety and Health Representative.   

5. On 12 February 2008, Mr Walker received a written warning for allegedly failing to adhere to 
the safety procedure at work and for allegedly participating in industrial action.  The Applicant 
denies these assertions and says instead that he is being disadvantaged by virtue of that fact that 
he is a Safety and Health Representative and that he has performed the function of a Safety and 
Health Representative.   

6. On 21 February 2008, Mr Walker received a written warning for allegedly failing to adhere to 
the safety procedure at work and for allegedly participating in industrial action. The Applicant 
denies these assertions and says instead that he is being disadvantaged by virtue of that fact that 
he is a Safety and Health Representative and that he has performed the function of a Safety and 
Health Representative.   

7. On 7 April 2008, Mr Walker had his status as a “Certificate IV Workplace Trainer” removed 
from him with no explanation.  The Applicant alleges he is being disadvantaged by virtue of that 
fact that he is a Safety and Health Representative and that he has performed the function of a 
Safety and Health Representative.   

8. The Applicant seeks the following: 
8.1 The withdrawal of the written warnings issued on 12 and 21 February 2008; 
8.2 The reinstatement of Foreman status; 
8.3 The reinstatement of “Certificate IV Workplace Trainer” status; 
8.4 Compensation for lost wages as a result of the withdrawal of the above; and 
8.5 The fixing of a penalty for each breach pursuant to sections 3A and 35A of the Occupational 

Safety and Health Act 1984 (WA).” 
3 The respondent denies the applicant’s claims on the merits and additionally, says that at the material times of the alleged acts 

of discrimination against the applicant as a safety and health representative, he was not a duly appointed representative under 
the OSH Act and therefore there can be no foundation to his claims.   

4 This latter contention is founded on the proposition that in or about May 2007 the respondent acquired the business of the 
applicant’s former employer, DP World General Stevedoring.  This transaction involved the incorporation of the respondent as 
a new entity and the termination of employment contracts with the applicant’s former employer and the offer and acceptance of 
fresh contracts of employment with the respondent.  It is therefore said that the applicant ceased to be an employee of his 
former employer upon that transaction and by the operation of s 32(2)(b) of the OSH Act, any election of the applicant as a 
safety and health representative ceased to have effect as a consequence of the acquisition of the business by the respondent and 
it becoming the new employer of the former employees, including the applicant. 

5 In effect, the respondent’s contention is the applicant has no standing to commence these proceedings as any election of him as 
a safety and health representative prior to May 2007 did not survive the ensuing transmission of business and the OSH Act 
does not contemplate such as transmission in any event.   

6 It is also contended that regardless of the operation of s 32 of the OSH Act, the relevant factual circumstances relied upon by 
the applicant do not constitute a contravention of s 35A of the OSH Act. 

Statutory Provisions 
7 As a part of dealing with this threshold issue, it will assist to set out the relevant statutory provisions as follows.   
8 The referral to the Tribunal is made under s 35C of the OSH Act which is in the following terms: 

“35C. Claim may be referred to the Tribunal 
(1) A person may—  
  (a) refer to the Tribunal—  
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 (i) a claim that the person’s employer or a prospective employer has 
caused disadvantage to the person in contravention of section 35A; 
or 

 (ii) in the case of a contractor referred to in section 35B, a claim that 
the principal has contravened that section; and 

 (b) request the Tribunal to make one or more of the orders provided for by 
section 35D. 

(2) Subsection (1) applies whether or not —  
 (a) the employer or prospective employer has been convicted of an offence under 

section 35A(4); or  
 (b) the principal has been convicted of an offence under section 35B(3). 

(3) A referral under subsection (1) may also be made on a person’s behalf by an agent or legal 
practitioner referred to in section 31 of the Industrial Relations Act 1979. 

(4) Section 80E(1) of the Industrial Relations Act 1979 does not apply to a claim under subsection (1) 
by a Government officer within the meaning of that section.” 

9 The foundation for the present referral to the Tribunal under s 35C is an allegation that the respondent has contravened s 35A 
of the OSH Act which provides as follows: 

“35A. Discrimination against safety and health representative in relation to employment 
 (1) An employer or a prospective employer must not cause disadvantage to a person for the 

dominant or substantial reason that the person —  
 (a) is or was a safety and health representative; or 

(b) is performing or has performed any function as a safety and health 
representative. 

 (2) For the purposes of subsection (1) an employer causes disadvantage to a person if the 
employer —  

 (a) dismisses the person from employment;  
(b) demotes the person or fails to give the person a promotion that  the person 

could reasonably have expected;  
 (c) detrimentally alters the person’s employment position; or 

(d) detrimentally alters the person’s pay or other terms and conditions of 
employment. 

 (3) For the purposes of subsection (1) a prospective employer causes disadvantage to a 
person if the prospective employer refuses to employ the person. 

(4) An employer or prospective employer that contravenes subsection (1) commits an 
offence.” 

10 In a case such as the present, where a matter is referred to the Tribunal alleging a contravention of s 35A and the Tribunal 
upholds such a claim, remedies may be granted by the Tribunal under s 35D of the OSH Act in the following terms: 

  “35D. Remedies that may be granted 
  (1) If, on the hearing of a claim under section 35C(1)(a)(i), the Tribunal is 

satisfied that an employer or a prospective employer has contravened section 35A, the 
Tribunal may —  

(a) in the case of an employer, order the employer —  
  (i) to reinstate the claimant if the claimant was dismissed 

from employment; 
  (ii) to pay to the claimant such sum of money as the Tribunal 

considers adequate as compensation for loss of employment or loss 
of earnings; or 

  (iii) both to reinstate the claimant and to pay the claimant the 
sum of money referred to in subparagraph (ii),as the Tribunal thinks 
fit; or 

  (b) in the case of a prospective employer, order that person to pay the 
claimant such sum of money as the Tribunal thinks fit. 

  (2) If, on the hearing of a claim under section 35C(1)(a)(ii), the Tribunal is 
satisfied that a principal has contravened section 35B, the Tribunal may order the 
principal to pay the claimant such sum of money as the Tribunal thinks fit. 
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  (3) In determining a claim under section 35C(1)(a)(i) the Tribunal may make any 
order of the kind mentioned in section 23A(3), (4) and (5)(a) of the Industrial Relations 
Act 1979 as if the claim were a claim to which section 23A of that Act applies. 

  (4) In the determination of the amount of compensation for any loss of 
employment, loss of earnings or detriment —  

  (a) the Tribunal is to have regard to any redress the claimant has 
obtained under another enactment; and 

  (b) the claimant is not entitled to compensation both under this section 
and otherwise for the same loss of employment, loss of earnings or 
detriment.” 

11 Material to the preliminary issue of the standing of the applicant to refer the present matter to the Tribunal is, as noted above, 
s 32 of the OSH Act dealing with the term of office of an elected safety and health representative.  This provision is as follows: 

 “32. Terms of office  
  (1) A person who is elected as a safety and health representative holds office, subject to this 

Act, for a term of 2 years. 
  (2) A person ceases to hold office as a safety and health representative if —  
   (a) the person’s term of office expires and the person is not re-elected; 
   (b) the person ceases to be an employee who works at a workplace for which the 

person was elected;  
          (ba) if the person was elected for a group of employees pursuant to a 
                                            scheme under section 30A, the person ceases to be an employee 
                                            who belongs to that group of employees; 

   (c) the person resigns from office by notice given to the employer; 
  (d) he or she is disqualified under section 34.” (My emphasis) 

12 Of relevance for present purposes, is s 32(2)(b) referring to a safety and health representative ceasing to be an employee in a 
relevant workplace.   

Relevant Facts on Preliminary issue 
13 The relevant factual circumstances for the purposes of determining this preliminary issue are not controversial.   
14 The applicant has been a waterside worker for over 38 years.  He has been employed by the respondent and its predecessor 

companies over this period of time. 
15 In March 2006 DP World purchased the assets of P & O Ports Limited internationally.  DP World then separated the break 

bulk general cargo and automotive operations and created a new company, the respondent, to conduct that business, which it 
did from 1 May 2007.  On the acquisition and incorporation of the respondent, employees formerly employed by P & O Ports 
Limited, including the applicant, had their contracts of employment terminated with the former employer, and the respondent 
made fresh offers of employment to employees across its business nationally. 

16 Evidence of this transaction is contained in a letter from the respondent to the applicant dated 9 May 2007 and tendered as 
exhibit R2.  Whilst the applicant’s actual letter of appointment with the respondent could not apparently be located, and 
consequently was not tendered in evidence, exhibit R2 refers to the sale of business and the transmission of various industrial 
instruments that formerly applied to P & O Ports Limited. 

17 Also in evidence as exhibit A1, is a letter from the WorkSafe Western Australia Commissioner dated 16 January 2007, to the 
applicant, addressed to “P & O Ports” congratulating the applicant on his election as a safety and health representative.  This 
letter also bears a reference to an identification number described as “Your Shrepid ID: 20063082”.  This letter contained 
general information about the role of a safety and health representative in the workplace. 

18 Counsel for the respondent put in issue whether exhibit A1 was sufficient to establish that at that time the applicant had been 
elected as a safety and health representative without evidence as to compliance with the statutory procedures for such an 
election specified in Part IV of the OSH Act.  Having considered this matter I am prepared to accept that exhibit A1 is prima 
facie evidence of such an election and that the presumption of regularity applies.  As was said by Griffith CJ in McLean Bros 
& Rigg Limited v Grice (1906) 4 CLR 835 at 850:  

“It is a rule of very general application, that where an act is done which can be done legally only 
after the performance of some prior act, proof of the latter carries with it a presumption of the due 
performance of the prior act.” 

19 Furthermore, in Minister for Natural Resources v New South Wales Aboriginal Land Council (1987) 9 NSWLR 154, McHugh 
JA (as he then was) considered the application of the presumption of regularity doctrine and observed at 164 in the following 
terms: 

“Where a public official or authority purports to exercise a power or to do an act in the course of his or 
its duties, a presumption arises that all conditions necessary to the exercise of that power or the doing 
of that act have been fulfilled.” 
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 (See also Industrial Equity Ltd v DCT (1990) 170 CLR 649; Rosebanner Pty Ltd v Energy Aust [2009] NSWSC 43 per Ward J 
at pars 79-83) 

20 There was no suggestion that exhibit A1, being the letter from WorkSafe, was other than what it appeared to be.  I am therefore 
satisfied that this correspondence from the statutory agency responsible for the administration of the OSH Act confirmed the 
election of the applicant as a safety and health representative for the workplace at the time as specified, that being in or about 
January 2007.  I therefore agree with the submissions of counsel for the applicant that in the present case, the presumption of 
regularity applies.  That is, evidence of confirmation by the official body responsible for the administration of the OSH Act, of 
the election of a safety and health representative, carries with it the presumption that the steps preceding it, as required by s 31 
of the OSH Act, have been complied with. 

21 I therefore do not accept the contentions of the respondent that evidence of the process of the election of the applicant as a 
safety and health representative under Part IV of the OSH Act is required in this case. 

22 I am therefore satisfied on the evidence and I find that as at 16 January 2007 prior to the transmission of business to the 
respondent, the applicant was a validly elected safety and health representative for the purposes of Part IV of the OSH Act.  
The critical issue however, for resolution, is whether the election of the applicant as a safety and health representative for his 
workplace “transmitted” on the commencement of the respondent’s business from May 2007, and the applicant’s employment 
by that entity from in or about that time.  This is necessary to resolve because the alleged acts of disadvantage to the applicant 
caused by the respondent all occurred after the transmission of business in May 2007. 

23 Consideration of this issue necessarily entails the proper construction of s 32(2)(b) of the OSH Act, set out above.  In 
particular, it necessitates consideration as to whether s 32(2)(b) operated in May 2007, such that the applicant ceased to hold 
office as a safety and health representative because he ceased to be an employee of P & O Ports Limited and became an 
employee of the respondent at Fremantle. 

Respondent’s Contentions 
24 Counsel for the respondent submitted that a safety and health representative’s term of office runs for two years unless the 

person ceases to hold office for the reasons specified in pars (a)-(d) of s 32(2) of the OSH Act.  In particular, the respondent 
submitted that s 32(2)(b) is relevant to the present case as it has only been the employer at the applicant’s workplace since May 
2007.  Prior to May 2007, the stevedore and the applicant’s employer was P & O Ports Limited and subsequently DP World. 

25 It was submitted that as a consequence of this transaction, and a transmission of business, that the applicant ceased to be “an 
employee who works at a workplace for which the person was elected.”  That is, the implication of the submission of the 
respondent was that there is a necessary nexus between the position of a person as an elected safety and health representative 
under the OSH Act, and that person’s status as an employee of the relevant employer for the purposes of s 35A of the OSH 
Act. 

26 As the argument runs, when the applicant’s contract of employment with the previous employer came to an end, so did his 
election as a safety and health representative, which position did not “transmit” to the respondent.  Necessarily, as this 
submission goes, there would need to be evidence that the applicant became a duly elected safety and health representative at 
the respondent’s workplace after May 2007 and he was in such a position, or had been in such a position as an employee of the 
respondent, when the alleged contraventions of s 35A of the OSH Act took place, they being from in or about December 2007 
to in or about April 2008. 

27 The only other evidence before the Tribunal, which I accept, of the applicant’s re-election as a safety and health representative 
for the workplace was contained in a letter dated 9 September 2008 from the WorkSafe Commissioner tendered as exhibit A2.  
However, this letter referred to a period after the alleged discriminatory conduct by the respondent against the applicant as an 
elected safety and health representative. 

28 For these reasons, the respondent submitted that at the material times of the alleged discrimination, the applicant was not a 
safety and health representative, nor had he been a safety and health representative, and therefore could not have performed 
any function as such, as an employee of the respondent, to ground the alleged contraventions of s 35A of the OSH Act. 

Applicant’s Contentions 
29 Counsel for the applicant contended that the respondent’s construction of s 32(2) of the OSH Act is erroneous.  It was 

submitted by the applicant that the terms of exhibit A1 referring to the confirmation of the applicant’s election as a safety and 
health representative would, by the operation of s 32(1) of the OSH Act, mean he would occupy that position for a period of 
two years through until January 2009.  It was submitted that on its proper construction, s 32(2)(b) of the OSH Act does not 
create a necessary nexus between the person occupying the position of an elected safety and health representative and that 
person being an employee of a particular employer.  The applicant contended that the office of an elected safety and health 
representative would continue in a particular “workplace” regardless of the identity of the employer. 

30 In this connection, counsel for the applicant referred to the definition of “workplace” as set out in s 3 of the OSH Act that 
being: 

“A place whether or not in an aircraft, ship, vehicle, building, or other structure, where 
employees or self-employed persons work or are likely to be in the course of their work.” 

31 It was submitted by the applicant that some importance is to be attached to the fact that the definition of “workplace” in s 3 of 
the OSH Act is a geographical definition and is not in any way confined by reference to a particular employer. 

32 In support of this contention, the applicant further submitted that the duties and responsibilities of an elected safety and health 
representative are not attached to any particular employer but are referable solely to the employee’s workplace.  In this 
connection, it was said that s 32(2)(b) of the OSH Act makes no reference to the term ceasing when a person ceases to be 
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employed by an employer, but rather, when they cease to be employed at “a workplace.”  It follows therefore, on the facts of 
this case, as the submission went, that as the applicant continued to be employed at the same physical workplace, and 
represented essentially the same group of employees, despite the change in the identity of the employer, there was no cessation 
of his position as an elected safety and health representative by the operation of s 32 (2)(b) of the OSH Act. 

33 In essence, the submission was that the applicant’s position as an elected safety and health representative with the predecessor 
employer “transmitted” on the sale of business, to the respondent. Therefore, at the material times of the alleged contravention 
by the respondent of s 35A of the OSH Act, the applicant was a duly elected safety and health representative, sufficient to 
ground his claims. 

34 Furthermore, and as an alternative submission, the applicant contended that in any event, when the respondent acquired the 
Fremantle operations and adopted the policies and procedures of the previous employer P & O Ports Limited, there was a 
transmission of all positions.  I understood this submission to be that this would include the applicant’s status as an elected 
safety and health representative for the Fremantle workplace.  

Consideration of the Preliminary Issue 
35 I have set out a number of the relevant statutory provisions above.  I also, in the analysis which follows, refer to a number of 

other provisions of the OSH Act, having regard to the foundation principle that for the purposes of statutory interpretation, a 
particular provision of a statute should be construed within the context of the statute as a whole. 

36 In Project Blue Sky Inc and Others v Australian Broadcasting Authority (1998) 153 ALR 490 the High Court considered the 
principles applicable to the process of statutory interpretation.  In the joint judgment of McHugh J, Gummow, Kirby and 
Hayne JJ it was said at pars 69-71 as follows: 

“[69] The primary object of statutory construction is to construe the relevant provision so that it is 
consistent with the language and purpose of all the provisions of the statute.45 The meaning of the 
provision must be determined "by reference to the language of the instrument viewed as a whole".46 
In Commissioner for Railways (NSW) v Agalianos,47 Dixon CJ pointed out that "the context, the 
general purpose and policy of a provision and its consistency and fairness are surer guides to its 
meaning than the logic with which it is constructed". Thus, the process of construction must always 
begin by examining the context of the provision that is being construed.48 
[70] A legislative instrument must be construed on the prima facie basis that its provisions are 
intended to give effect to harmonious goals.49 Where conflict appears to arise from the language of 
particular provisions, the conflict must be alleviated, so far as possible, by adjusting the meaning of 
the competing provisions to achieve that result which will best give effect to the purpose and 
language of those provisions while maintaining the unity of all the statutory provisions.50 Reconciling 
conflicting provisions will often require the court "to determine which is the leading provision and 
which the subordinate provision, and which must give way to the other".51 Only by determining the 
hierarchy of the provisions will it be possible in many cases to give each provision the meaning which 
best gives effect to its purpose and language while maintaining the unity of the statutory scheme. 
[71] Furthermore, a court construing a statutory provision must strive to give meaning to every word 
of the provision.52 In Commonwealth v Baume53 Griffith CJ cited R v Berchet54 to support the 
proposition that it was "a known rule in the interpretation of statutes that such a sense is to be made 
upon the whole as that no clause, sentence, or word shall prove superfluous, void, or insignificant, if 
by any other construction they may all be made useful and pertinent.” 

37 Additionally, of course, by s 18 of the Interpretation Act 1984 (WA), in the interpretation of a written law, a construction that 
would promote the purpose or object of the written law is to be preferred to one that does not. 

38 By s 3 of the OSH Act, a safety and health representative “means a safety and health representative elected under Part IV 
Division 1.”  The most relevant provision of Division 1 of Part IV for present purposes is s 31, dealing with the election 
process for safety and health representatives. However, as I have concluded above, the confirmation letter from WorkSafe, 
referring to the applicant’s initial election as a safety and health representative dated 16 January 2007 (exhibit A1), is prima 
facie evidence of that election.  The issue is whether that election survived the transmission of business to the respondent 
which occurred in or about May 2007. 

39 Also by s 3 of the OSH Act, “employee” is defined to mean: 
 “employee means 
 (a) a person by whom work is done under a contract of employment; or 
 (b) an apprentice or trainee;…”  

40 Furthermore, “employer” is defined to mean: 
 “employer means 
 (a) a person that employs an employee under a contract of employment; and 
  (b) in relation to an apprentice or trainee, the person that employs the apprentice or 

trainee under an apprenticeship or traineeship scheme under the Industrial Training 
Act1975;” 

41 By Part III of the OSH Act, general provisions relating to occupational safety and health are set out.  In particular, in Division 
2 the general duties of care of employers, employees, self-employed persons and others are prescribed.  By s 19, an employer 
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has a general duty to its employees to as far as is practicable, provide and maintain a working environment where the 
employees are not exposed to hazards.  By s 19(1)(a)-(e), notwithstanding that general duty of care, more particular obligations 
of the employer to its employees are set out. 

42 In particular I note in s 19(1)(c) of the OSH Act that the employer has an obligation to consult and co-operate with safety and 
health representatives, if any, and other employees at the workplace concerning safety and health matters.  The language of this 
provision as to obligations to safety and health representatives strongly suggests that it is those representatives who are 
employed by the employer, in relation to whom the employer owes such a duty.  The entire tenor of s 19, in relation to 
employer obligations, is to discharge the statutory duties in relation to employees of that employer. 

43 By s 20 of the OSH Act, various duties upon employees are set out.  Again, whilst a general obligation is placed upon an 
employee to ensure their own safety and that of others at work, the specific obligations in s 20(2) are clearly cast upon the 
employee vis a vis the employment relationship with his or her employer.  This is consistent with the statutory scheme as set 
out in s 19 of the OSH Act dealing with duties of employers. 

44 By Division 6 of the OSH Act, provisions are set out for the resolution for workplace issues concerning safety and health.  In 
particular, s 24 specifies that where an issue concerning safety and health arises at a workplace the employer is required to 
attempt to resolve that issue with a safety and health representative, a safety and health committee or the employees, whichever 
is specified in the relevant dispute resolution procedure.  By s 26, an employee of an employer may refuse to work in 
circumstances where they may be exposed to a risk of serious or imminent injury or imminent or serious harm to their health.  
In such circumstances, the employer concerned is to be notified and the employee may be assigned other work by the employer 
until it is safe to resume the usual work. 

45 From an analysis of the general duties provisions in Part III of the OSH Act, it is reasonably clear that the obligations are in the 
main couched in terms of an existing employer and employee relationship(s).  This in particular includes those obligations of 
employers to consult and cooperate with safety and health representatives under s 19(1)(c) of the OSH Act, which on its proper 
construction in my opinion, refers to safety and health representatives in their capacity as an employee of the relevant 
employer. 

46 Part IV of the OSH Act, as noted above, contains provisions in relation to safety and health representatives and committees.  
By s 29(1) an employee who works at a workplace can give notice to the employer requesting the election of a safety and 
health representative.  By s 30(1), the employer who is so provided with a notice under s 29(1), is obliged to invite employees 
to nominate delegates for discussions about certain matters as specified in s 30(4).  I note in particular that by s 30(4)(ba) 
discussions are to take place between the employer and employees as to how a vacancy in the office of a safety and health 
representative that occurs in the circumstances mentioned in s 32(2)(b) is to be dealt with. 

47 If as the applicant contends, the terms of s 32(2)(b) do not require a safety and health representative to be in an 
employer/employer relationship with the relevant employer for the purposes of s 35A of the OSH Act, it is surprising that the 
Parliament on the enactment of the OSH Act would require the employer to consult with its employees about such a matter. 

48 Furthermore by s 33 of the OSH Act, the functions of safety and health representatives are set out.  Whilst the introductory part 
of s 33(1) refers to the “workplace for which he or she was elected,” by s 33(1)(a), (e), (d), and (f), the functions and 
obligations upon a safety and health representative are, in my opinion, to be construed in terms of the relationship between the 
particular safety and health representative as an employee of his or her employer. 

49 Of some significance also, by s 34 of the OSH Act, provisions concerning the disqualification of safety and health 
representatives are set out.  Leaving aside the particular grounds which can found a disqualification application, s 34(2) sets 
out those persons who may refer a disqualification application to the Tribunal.  Of note, it is only the safety and health 
representative’s employer, another employee, or the WorkSafe Commissioner who has standing to raise such a matter.  In my 
opinion, s 34(2)(a) of the OSH Act reinforces the necessary connection between the occupant of the office of a safety and 
health representative, his or her conduct in the workplace and his or her employer. 

50 The key provision for the purposes of the applicant’s claim before the Tribunal is s 35A of the OSH Act, the terms of which 
have been set out above. 

51 By s 35A(1), there exists a general prohibition upon an employer or a prospective employer, from causing disadvantage as 
defined in s 35A(2).  The circumstances of disadvantage for the purposes of the general prohibition in s 35A(1) are specified in 
s 35A(2). 

52 The first circumstance, in s 35A(2)(a), is if the employer dismisses the person from employment.  It is immediately apparent 
from this provision that the only person who may exercise the contractual power to dismiss an employee, is the person’s 
employer. 

53 Secondly, by s 35A(2)(b), a demotion, or the failure to provide a promotion, also constitutes relevant disadvantage.  Again, 
upon its proper construction in my view, the only person who may exercise any contractual capacity to demote, or fail to 
promote a person, is that person’s employer. 

54 Finally, by s 35(2)(c) and (d) further circumstances of disadvantage are specified. These being detrimentally altering a person’s 
employment position or detrimentally altering a person’s pay and other terms and conditions of employment.  Likewise, as 
with ss 35A(2)(a) and (b) of the OSH Act, it seems difficult to conclude otherwise that the only person who could be capable 
of exercising such a power would be the person’s employer under the relevant contract of employment. 

55 Furthermore, by s 35C(1)(a)(i), a person may refer claims of disadvantage in contravention of s 35A of the OSH Act to the 
Tribunal for determination.  Notably, the language of par (i) refers to a claim that “the person’s employer … caused 
disadvantage…”.  In my view, this can only be sensibly interpreted as referring to disadvantage caused by the employer of the 
employee in an extant or former employment relationship that satisfies the requirements of s 35A(1) and (2) of the OSH Act. 
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56 I refer to the facts as I have found them to be in this matter, and the proper construction of relevant provisions of the OSH Act 
set out above.  In my view, at the material times of the alleged disadvantage said to have been caused to the applicant by the 
respondent, the applicant was not and never had been a safety and health representative nor had he performed the functions of 
a safety and health representative as an employee of the respondent. 

57 This conclusion is reinforced by the remedies that may be granted by the Tribunal under s 35D(1)(a) of the OSH Act.  In this 
respect, the Tribunal, if satisfied a contravention of s 35A of the OSH Act has occurred, may grant relief to a person who is or 
was in an employment relationship with the employer, who engaged in the relevant contravening conduct.   

Conclusion  
58 Based upon the foregoing analysis, and the findings of fact that I have made, the reference to a “safety and health 

representative” for the purposes in the relevant provisions of the OSH Act is a reference to a person who is or was a safety and 
health representative as an employee of the particular employer alleged to have contravened s 35A of the OSH Act at the 
relevant time. 

59 For all of these reasons, in my opinion, given that the applicant has not been able to establish that he was or had been a safety 
and health representative at the material times of the allegations or was performing or had performed a function of a safety and 
health representative, as an employee of the respondent, then he has no standing to bring the present proceedings before the 
Tribunal.  In my opinion, upon its proper construction, the relevant provisions of the OSH Act, as considered above, do not 
contemplate the “transmission” of the office of an elected safety and health representative from one employer to another. 

60 Therefore the applicant’s claims must be dismissed.  
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Order 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms E Hartley of counsel on behalf of the respondent the 
Tribunal, pursuant to the powers conferred on it hereby orders-  

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 




