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Reasons for Decision 
RITTER AP: 
Introduction 
1 This is an application for leave to appeal and an appeal if leave is granted, against a decision made by the Commission on 

9 July 2009.  For ease of reference I will refer to the applicant (and appellant if leave to appeal is granted) as Ms Guest and the 
respondent as the KLC.   

2 The decision sought to be appealed against was the making of an order that the “hearing of jurisdiction be reopened”.   
3 The decision is a “finding”, as defined in s7 of the Industrial Relations Act 1979 (WA) (the Act).  This is because the decision 

was “made in the course of proceedings” and did “not finally decide, determine or dispose of the matter”.  Accordingly, as 
provided in s49(2a) of the Act, an appeal “does not lie” to the Full Bench “unless, in the opinion of the Full Bench, the matter 
is of such importance that, in the public interest, an appeal should lie”. 

4 Before considering whether this hurdle can be passed, it is necessary to set out the background to the making of the decision by 
the Commission.   

Background 
5 It is common ground that Ms Guest was employed by the KLC as a solicitor until her employment was terminated on 

27 October 2008.  On 21 November 2008 Ms Guest filed an application with the Commission alleging that the termination of 
her employment was “harsh, oppressive and unfair”.  Ms Guest sought by her application to be reinstated to her former 
position.  The KLC filed a notice of answer and counter proposal on 16 December 2008 (the answer).  In the answer, the KLC, 
for reasons it briefly particularised, rejected the allegation of unfair dismissal.  The answer also said that the KLC was a 
“constitutional corporation” pursuant to the then Workplace Relations Act 1996 (Cth) (the WRA).  The answer said that a 
significant and not insubstantial proportion of the total income of the KLC (at least 25% per annum) is derived from its trading 
activities.  The KLC therefore asserted “that the Commission is without jurisdiction to deal with this application and, 
consequently, denies the remedy being sought by” Ms Guest.  It is implicit that the KLC submitted the Commission had no 
jurisdiction because it was a trading corporation.  (As to this, see Aboriginal Legal Service of Western Australia (Inc) v 
Lawrence (2007) 166 IR 248; (2007) 87 WAIG 856 and Saldanha v Fujitsu Australia Pty Ltd (2008) 179 IR 259; (2008) 89 
WAIG 76). 

6 At a directions hearing on 30 January 2009 it was decided that there would be a preliminary hearing to determine the question 
of jurisdiction.  This then occurred on 16 and 27 February 2009.   
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The Hearing as to Jurisdiction 
7 It is clear that the preliminary hearing was conducted on the basis that the KLC had the onus of establishing that it was a 

constitutional corporation, (because it was a trading corporation), and therefore, due to the contents of the WRA and the 
application of s109 of the Constitution, the Commission did not have jurisdiction to hear and determine the application.  The 
KLC filed affidavits from witnesses giving evidence in support of the contention that it was a trading corporation.  It presented 
its case first at the jurisdictional hearing.  The KLC called witnesses who confirmed their affidavits, which were received as 
exhibits.  These witnesses were then cross-examined.  Mr Powrie, a witness who had not sworn or affirmed an affidavit, also 
gave evidence on behalf of the KLC.   

8 At the commencement of the second day of the hearing, the advocate for the KLC (not its present counsel) sought to “re-open 
the evidence” of Mr Powrie.  This was so that a relevant email which had been “discovered” by Mr Powrie could be put into 
evidence.  The application was granted to the extent of the email being received as an exhibit, without Mr Powrie being 
recalled.   

9 Ms Guest then gave her evidence.  In part it was constituted by an outline of evidence which was received as an exhibit.  
Closing submissions were then made.  The advocate for the KLC made his submissions first.  Early on, he said that at that time 
the Commission was “purely to decide” whether the KLC “is a constitutional corporation or a trading corporation” (T101).  
The use of the disjunctive “or” was clearly by way of particularisation rather than the expression of an alternative.  Counsel for 
Ms Guest submitted that the KLC, having raised the jurisdictional question, had the onus of proof in demonstrating that it was 
a constitutional corporation and therefore the Commission did not have jurisdiction (T106).  In his submissions in reply, the 
advocate for the KLC did not take issue with this submission.  The Commissioner reserved his decision. 

The Reasons about Jurisdiction 
10 Reasons for decision were published on 30 March 2009.  The Commissioner reviewed the evidence in some detail and 

considered the issue in accordance with the leading authority of the Industrial Appeal Court decision in Aboriginal Legal 
Service of Western Australia (Inc) v Lawrence [No 2] (2008) 252 ALR 136; [2008] WASCA 254.  The Commissioner also 
referred to areas where the evidence of the KLC may have been lacking but said that the “parties are responsible for their own 
cases” ([60]).   

11 The Commissioner concluded his reasons as follows: 
“61 I conclude that I cannot, on the evidence before me, find that the 

[KLC] has earned $3.9 million (let alone $4.86 million) a year in 
activities which could be classed as trading activities.  In that sense 
the [KLC] has failed to discharge the onus upon them.  In light of this, 
and in conjunction with the comments I have made as to the purpose, 
structure and broader activities of the KLC, I therefore find that the 
Commission has jurisdiction to hear and determine the applicant’s 
claim.” 

12 It is apparent that the jurisdictional question was determined upon the basis that the KLC had not discharged an onus of 
proving that it was a trading corporation.   

13 The Commissioner did not reduce his finding that the Commission had jurisdiction to a declaration or order.  Further, neither 
of the parties requested that he do so.   

The First “Appeal” 
14 Nevertheless on 9 April 2009 the KLC filed an application for leave to appeal and an appeal if leave was granted against the 

“decision” made by the Commission.  One of the grounds of the proposed appeal sought to impugn the reasoning of the 
Commissioner that the onus was on the KLC to establish it was a trading corporation.  The application was listed for hearing 
on 16 June 2009.  At the commencement of the hearing the Full Bench pointed out that there were difficulties in proceeding 
with the application because there had been no award, order, or declaration made by the Commission under s34 of the Act.  
The application was adjourned so that the KLC could consider its position.  Shortly afterwards the KLC discontinued its 
application/appeal to the Full Bench.   

The Application to Re-open the Jurisdictional Hearing 
15 The Full Bench were informed by counsel for Ms Guest, without objection, that also on 16 June 2009, obviously after the 

hearing before the Full Bench, the KLC’s solicitor wrote to the associate to the Commissioner at first instance, seeking leave to 
re-open the question of jurisdiction.  Written submissions were consequently made by both parties on this issue.  The 
submissions of the KLC said that it sought to re-open its case for three purposes.  The first two were to adduce further evidence 
about the nature and extent of the services it provided and acquired.  Thirdly, the KLC sought to make submissions about the 
nature of the findings that the Commission must make in order to properly ground a finding of jurisdiction and the degree of 
satisfaction which must be achieved before findings may be made.  On this point the submissions elaborated that the 
Commission had to be persuaded by the evidence to the positive conclusion that the KLC was not a trading corporation before 
it could be satisfied that it had jurisdiction. 

16 Ms Guest opposed the application to re-open.  Detailed written submissions were made upon the limited basis upon which 
leave to re-open should be granted, citing and quoting from relevant authorities.  The submissions did not deal with the 
substantive question of the onus of proof if leave to re-open was granted to argue that question.   

17 As I have already indicated the Commission allowed the application to re-open.  I have earlier quoted the order which was 
made.  Reasons for decision in support of the order were published on 8 July 2009.   
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The Reasons about Re-opening 
18 In his reasons the Commissioner set out the relevant background and summarised the submissions of the parties.  The 

Commissioner then cited, discussed and quoted from authorities about the circumstances in which the Commission should 
allow the re-opening of a hearing.  At [16] the Commissioner “restate[d]” that the hearing had “concerned the establishment of 
a jurisdictional fact; namely whether the KLC is a trading corporation”.  At [17] the Commissioner said that the evidence 
which the KLC sought to adduce with respect to the first two points mentioned earlier was reasonably available prior to the 
hearing.  The Commissioner then set out reasons in support of this statement and quoted from paragraphs [60] and [61] of his 
reasons published on 30 March 2009.  At [22] the Commissioner said that the KLC argued that he had taken the wrong course 
of action and that as the issue concerned a question of the powers of the Commission, he should have called for further 
evidence to ascertain precisely whether KLC is or is not a trading corporation.  The Commissioner referred to the submission 
of the KLC that it was not sufficient and wrong in law to say that the KLC had failed to prove that it is a trading corporation.   

19 The Commissioner then considered authorities on the onus of proof issue.  His Honour quoted from the unanimous reasons of 
the High Court in The Owners of the Ship “Shin Kobe Maru” v Empire Shipping Company Inc [1994] HCA 54; (1994) 181 
CLR 404 at 426.  There the court said: 

“Standard of proof and jurisdictional facts 
... 

Where jurisdiction depends on particular facts or a particular state of affairs, a 
challenge to jurisdiction can only be resisted by establishing the facts on 
which it depends.  And, of course, they must be established on the balance of 
probabilities in the light of all the evidence advanced in the proceedings held 
to determine whether there is jurisdiction.” 

20 In the paragraph of the Commissioner’s reasons which followed, the Commissioner said that he was not persuaded that 
“somehow I erred through lack of findings, certainty or precision at [sic] first hearing such that the matter should be re 
opened”.  The Commissioner then went on to further consider the onus of proof issue.  The Commissioner said that the issue 
had not been determined by the Full Bench or the Industrial Appeal Court in the ALS case.  The Commissioner then referred to 
Attorney-General for the State of Queensland v Riordan and Others [1997] HCA 32; (1997) 192 CLR 1 in which the High 
Court considered the issue of the establishment of a jurisdictional fact of whether an “industrial dispute” existed.  The 
Commissioner quoted from the reasons of Toohey J at 24.  There, his Honour adhered to the view that he had expressed about 
the jurisdiction of the Australian Industrial Relations Commission in Re State Public Services Federation; Ex parte Attorney 
General for the State of Western Australia [1993] HCA 30; (1993) 178 CLR 249 at 288.  His Honour there said that it “is for 
the applicant who has invoked the jurisdiction of the Commission to make good the proposition that jurisdiction exists”.  His 
Honour went on to say that “there must be material before the Commission from which it can legitimately conclude that an 
industrial dispute (as defined) exists”.   

21 At [30] the Commissioner said that he took this “as a clear expression that the ‘onus’ rested with Ms Guest” to establish that 
the Commission had jurisdiction.  He then said that it would be difficult to come to a proper finding if an employer chose to 
simply assert a lack of jurisdiction without being prepared to then lead sufficient evidence.  The Commissioner said it was 
open to the Commission to “direct that such evidence be put by the employer”.   

22 The Commissioner then quoted from Springdale Comfort Pty Ltd v Building Trades Association of Unions of Western 
Australia (Association of Workers) (1987) 67 WAIG 466 at 467 where the Full Bench said it had been conceded in the 
proceedings that the onus of establishing that the Commission had jurisdiction rested with the party making the application.   

23 The Commissioner also quoted from the reasons of Beech SC (as the Chief Commissioner then was) in Clarke v Stirling Skills 
Training Inc Trading as Jobwest (2002) 82 WAIG 621 at 622 as follows: 

“Firstly, it is Mr Clarke who is claiming that this Commission has the 
jurisdiction to deal with the claim that he has lodged in it.  Therefore, it is Mr 
Clarke who bears the onus of proving that the Commission has the jurisdiction 
to deal with the claim.  It is not for the respondent to the application to prove 
that the Commission does not have jurisdiction.  Rather, once the respondent 
has indicated a challenge to jurisdiction, and given the grounds for that 
challenge, the onus lies upon Mr Clarke to prove that the Commission does 
have jurisdiction.” 

24 The Commissioner then said: 
“33 I accept that I have applied the wrong test.  Whether my error in 

applying the wrong test as expressed in paragraph 61 of my Reasons 
would lead to a different result I do not know.  However, it clearly had 
an impact on my decision and hence justice requires and the 
administration of justice is best served by reopening the hearing.  
Therefore I will issue an order to reopen the hearing and my Associate 
will contact the parties shortly to list a directions hearing.”   

25 With respect, the reasons of the Commissioner did not make it clear whether he was only permitting the re-opening of the 
hearing so that the parties could make submissions upon the decision to be made given the Commissioner’s acceptance that he 
had “applied the wrong test”, or whether he would go further and permit the parties and the KLC in particular to adduce 
additional evidence upon the issue of whether it was a trading corporation.  What the reasons do make clear however is that the 
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decision to re-open the hearing turned upon the Commissioner’s view that he erred in deciding the jurisdictional question on 
the basis that the KLC must establish that it was a trading corporation.  Instead the Commissioner accepted that Ms Guest had 
to establish that the KLC was not a trading corporation. 

Leave to Appeal 
26 In a schedule to the notice of appeal Ms Guest set out the points upon which she relied to persuade the Full Bench that leave to 

appeal should be granted under s49(2a) of the Act.  These were that the proposed appeal would raise questions about the 
jurisdiction of the Commission in deciding an application to re-open a hearing and the question of which party bears the onus 
of proof when a “defence of ‘constitutional corporation’ is pleaded”. 

27 I considered the criteria to be applied in considering whether an appeal should lie under s49(2a) of the Act in Murdoch 
University v The Liquor, Hospitality and Miscellaneous Union Western Australian Branch (2005) 86 WAIG 247 at [13]-[14].  
(Gregor SC and Smith C agreed with my reasons).  As I there pointed out the public interest requirement in s49(2a) of the Act 
should not be narrowed to mean “special or extraordinary circumstances”.  Indeed a matter may be of public interest because 
of its general application and importance.  The Full Bench must exercise a value judgment dependant upon the issues which 
the proposed appeal will raise.   

28 In my opinion the present matter is of sufficient importance that it is in the public interest that an appeal should lie.  This is 
because the issue of the onus of proof when jurisdiction is challenged on the basis that an employer is a constitutional 
corporation is a matter of general importance.  It is an issue which is relevant to any application in which the question of 
jurisdiction is challenged on that basis.  Accordingly, it is of public benefit for the Full Bench to give its guidance to the 
Commission and future parties on this point.   

29 The KLC opposed leave to appeal being granted.  Counsel emphasised that the decision to re-open involved the exercise of a 
discretion on a procedural point.  Counsel relied upon the decision of the Industrial Relations Commission of New South 
Wales in Simjanovska v Roads and Traffic Authority of New South Wales [2008] NSW IRComm 66; (2008) 172 IR 420.  At 
[31] of its reasons the Commission said that leave to appeal would rarely be granted if the discretionary decision appealed 
against was of a procedural nature.  Reliance was placed upon the reasons of Jordan CJ in Re Will of Gilbert (1946) 46 SR 
(NSW) 318 at 323.  There his Honour said that where a decision has involved an exercise of discretion on a point of practice or 
procedure “a tight rein” should be kept upon interference with orders made at first instance. 

30 In this Commission, the “tight rein” is in part provided by the public interest requirement contained in s49(2a) of the Act.  As I 
have said, I am satisfied that this criteria has been met and therefore an appeal should lie. 

31 In my opinion an order should be made giving leave to appeal.   
The Grounds of Appeal 
32 In a schedule to the notice of appeal the following “grounds” were set out: 

“On the Respondent’s Application dated 16 June 2009 to re-open the question 
of jurisdiction the Commission erred in: 
1. finding that the question of jurisdiction should be re-opened when 

there was no proper basis, in fact or law, to do so, 
2. failing to properly apply the law to question of whether a party has a 

right to re-open its case. 
On the substantive question of which party bears the onus of proof as to the 
employer’s status as a constitutional corporation, the Commission erred in: 
1. failing to allow the parties a proper opportunity to make submissions 
2. failing to consider the way in which the case was originally conducted 

before the commission 
3. failing to apply the proper legal test 
4. failing to provide proper reasons for decision” [sic – punctuation] 

33 Of the points listed in support of the contention that the Commissioner erred on the onus of proof question, numbers one and 
four do not require any detailed consideration.  With respect to point one, Ms Guest’s complaint was that although the 
Commissioner permitted her to make submissions upon the issue of whether there should be a re-opening of the hearing on the 
basis of reconsidering the onus of proof issue, she did not get the opportunity to make submissions about who should bear the 
onus of proof.  It was accepted however that the latter deficiency was cured by the opportunity to argue the question before the 
Full Court.  Accordingly, it cannot provide a ground upon which to overturn the decision made by the Commission at first 
instance. 

34 No submissions were made in support of point four.  That is probably a sufficient basis alone for the Full Bench not to be 
troubled by considering it.  In any event, in my opinion the Commissioner did provide adequate reasons for his decision, as I 
have set out earlier.  The Commissioner’s reasons made it plain that the basis upon which he was making his decision was his 
view that he had previously erred on the onus question. 

Onus of Proof 
35 At the hearing of the appeal, the major focus of the submissions made by counsel was upon the onus of proof question.  This 

was because both counsel recognised that, as I have just reiterated, this was the point on which the Commissioner’s decision 
turned.   
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The Authorities Relied upon by Ms Guest 
36 Ms Guest placed heavy reliance upon the observations of Walsh JA in Currie v Dempsey [1967] 2 NSWR 532 at 539 where his 

Honour said the following:  
“In my opinion, the burden of proof [in the sense of establishing a case] lies 
on a plaintiff, if the fact alleged (whether affirmative or negative in form) is 
an essential element in his cause of action, eg if its existence is a condition 
precedent to his right to maintain the action.  The onus is on the defendant, if 
the allegation is not a denial of an essential ingredient in the cause of action, 
but is one which, if established, will constitute a good defence, that is, an 
‘avoidance’ of the claim which, prima facie, the plaintiff has.” 

37 Ms Guest submitted the application of these principles lead to the conclusion that the onus of proof on the jurisdictional 
question before the Commission lay upon the KLC.  That was because the issue of whether the KLC was a trading corporation 
did not involve a denial of an essential ingredient of the cause of action.  Ms Guest submitted it was an independent statutory 
defence.  It was submitted that the essential ingredients of a claim under s23 and s29(1)(b)(i) of the Act are that an applicant 
was an employee who had been employed by the respondent and who had been harshly, oppressively or unfairly dismissed 
from their employment.  It was submitted that the contention of the KLC, that the Commission did not have jurisdiction, did 
not cavil with these essential ingredients.   

38 A difficulty however in placing too much reliance upon Currie v Dempsey is that it was not a case where there was a challenge 
to the jurisdiction of, relevantly, the Metropolitan Licensing Court; let alone one based on s109 of the Constitution.  The issue 
was whether a club should be granted conditional registration under the Liquor Act 1912 (NSW).  The respondent did not 
submit the Court did not have jurisdiction to determine the claim but simply that registration should not be granted.  This was 
on the basis of an objection, provided for in the Liquor Act, that the club was “not required to meet a genuine and substantial 
need”.   

39 Ms Guest also relied upon a number of decisions which had applied Currie v Dempsey.  These were Tak Lau Kwa v City of 
Stirling [1999] WASCA 1025, Cigna Insurance Asia Pacific Ltd v Packer [2000] WASCA 415; (2000) 23 WAR 159, Re 
Monger; Ex Parte Cross [2004] WASCA 176, Australian Competition and Consumer Commission v Golden Sphere 
International Inc and Others [1998] FCA 598; (1998) 83 FCR 424 and Mayne Industries Pty Ltd v Advanced Engineering 
Group Pty Ltd [2008] FCA 27; (2008) 166 FCR 312. 

40 Again however none of these cases involved a challenge to the jurisdiction of the Tribunal or Court to hear and determine the 
claim made or s109 of the Constitution.  In Tak Lau Kwa, the relevant issue was whether the applicant, in tortious claims, had 
the onus of proving that a City Council had acted unlawfully, in the sense of being without authority, in removing a sign.  In 
Cigna Insurance and also Re Monger, the issue was whether a claim was barred by the applicable statute of limitations.  The 
Supreme Court decided that a claim that an application was statute barred avoided the claim rather than responded to an 
essential element of it.  The issue was not whether the Court lacked the jurisdiction to hear the claim before it.  In Golden 
Sphere International the issue was the onus of proving loss suffered from a pyramid selling scheme.  The issue was not one of 
jurisdiction.  The same may be said of Mayne Industries, an intellectual property case, where it was said that the onus of 
proving infringing conduct was upon the applicant, as being an essential ingredient of the cause of action.   

41 Ms Guest also relied upon Johnston v Wesfarmers Ltd (1992) WAIRC, unreported No 900 of 1992, 31 December 1992.  There 
the respondent made a jurisdictional challenge to an application under s29(1)(b)(ii) of the Act on the ground that the claim was 
not an industrial matter because the affluxion of time had dissolved the employer-employee relationship.  In his reasons, 
Commissioner Salmon said he had considered all of the material and was “satisfied that the respondent has failed to make the 
case” (at 4).  It was submitted that this was consistent with the reasoning in Currie v Dempsey.  In my opinion this may be 
doubted given that the establishment of an employer-employee relationship was an essential ingredient to the applicant 
succeeding in his claim.  Accordingly, I do not propose to place reliance upon that decision. 

The Authorities Relied upon by the Commissioner 
42 As pointed out to the parties during the hearing of the appeal, the authorities relied upon by the Commissioner also did not 

consider the issue of a challenge to jurisdiction based upon the application of s109 of the Constitution.  Empire Shipping 
involved a claim under the Admiralty Act 1988 (Cth).  The respondent asserted that the claim did not satisfy the statutory 
criteria upon which a claim could be based (see 414).  No issue of s109 of the Constitution arose.   

43 In Riordan and also Re State Public Services Federation the issue discussed by Toohey J was whether the Australian Industrial 
Relations Commission had jurisdiction because an “industrial dispute” existed.  That was a jurisdictional fact; a fact which 
needed to be established before the Australian Commission had jurisdiction.  Section 109 of the Constitution did not arise and 
was not discussed in the reasons.   

44 The same may be said of the decisions of this Commission which the Commissioner relied on; Springdale Comfort and Clarke.  
In Springdale Comfort there were claims for a site allowance and access to building sites for union officials.  It was argued that 
the Commission did not have jurisdiction because these did not constitute industrial matters (see 466).  In Clarke the applicant 
made claims of unfair dismissal and a denial of contractual benefits.  The respondent contended that the Commission did not 
have jurisdiction because the employee was subject to an award of the Australian Industrial Relations Commission.  There was 
no discussion of the question of onus of proof in the context of the application of s109 of the Constitution. 
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Section 109 of the Constitution 
45 Section 109 of the Constitution provides: 

“Inconsistency of laws  

When a law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail, and the former shall, to the extent of the inconsistency, be 
invalid.” 

46 As stated by four members of the High Court in P v P [1994] HCA 20; (1994) 181 CLR 583 at 601: 
“Necessarily, the starting point for determining whether such inconsistency 
exists lies in an identification of the intended scope and operation of the 
Commonwealth law.” 

47 Substantially the same point was made by Cole JA in Telstra Corporation Ltd v Worthing (1997) 150 ALR 217.  At 225 his 
Honour said:  

“Once the scope of the Federal Act is determined, the question then arises 
whether the State Act purports to intrude into and qualify the operation of that 
federal [sic] Act.  If it does, s 109 strikes down the State Act but only to extent 
of that inconsistency.” 

48 Beazley JA agreed with the reasons of Cole JA.  The decision of the New South Wales Court of Appeal was overturned by the 
High Court, but not on this point (see Telstra Corporation Ltd v Worthing [1999] HCA 12; (1999) 197 CLR 61). 

49 The point was illustrated in Bank of Queensland Ltd v Industrial Court of New South Wales [2008] FCA 324.  There 
Greenwood J at [84] said the relevant parties were entitled to have the Court decide whether a particular agency agreement fell 
within the scope of the Independent Contractors Act 2006 (Cth) and whether an inconsistency with the Industrial Relations Act 
1996 (NSW) arose.  That is, the scope of the Commonwealth Act needed to be first determined and then a decision made about 
whether the agency agreement was within that scope. 

50 Whether a Commonwealth law applies depends upon the resolution of questions of law and sometimes questions of fact or 
mixed law and fact.  An example is A Raptis & Son v The State of South Australia (1977) 138 CLR 346.  There, the question of 
whether prawns caught by a fisherman were lawfully seized by South Australian authorities depended upon whether a 
Commonwealth or State law applied.  In turn this depended upon where the prawns were caught.  As stated by Gibbs J at 358-
359. 

“However, the question whether in the present case the three catches of 
prawns were lawfully seized depends on whether they were caught within the 
territorial waters of South Australia.  If they were, the Commonwealth Act 
does not apply and the prawns were taken in contravention of the State Act.  If 
they were not, the Commonwealth Act applies, the State Act is pro tanto 
inoperative, the prawns were not taken in contravention of its provisions and 
the seizure was unlawful.”  (See also Barwick CJ at 353 and Stephen J at 
375).   

51 A majority of the Court decided that the prawns were not caught within the territorial waters of South Australia and 
accordingly their seizure was unlawful.  Relevantly for present purposes the question of inconsistency was determined by 
answering the questions of fact and law involved in deciding where the prawns were caught and whether that was within South 
Australian territorial waters. 

The WRA and s109 of the Constitution 
52 As I will try to explain, the question of whether the WRA through s109 of the Constitution applies to remove the jurisdiction of 

the Commission, depends upon whether the KLC is a trading corporation. 
53 This question is one properly expressed in positive terms.  That is, relevantly, the WRA only applies to trading corporations and 

it is only if a respondent fits that description that the Commission will, consequently, via s109 of the Constitution, not have 
jurisdiction. 

54 As submitted by counsel for the KLC, ordinarily deciding the question of whether a respondent is a trading corporation is the 
same thing as deciding if it is not.  It is only when, as here, a Commissioner is not sure of a corporation’s status after 
considering the evidence, that whether the question is expressed in positive or negative terms can have an impact. 

55 Section 4(1) of the WRA sets out definitions of words and expressions “unless the contrary intention appears”. A 
“constitutional corporation” is defined in s4(1) of the WRA to mean a “corporation to which paragraph 51(xx) of the 
Constitution applies”. Section 4(1) of the WRA also provides that “‘employee’ has a meaning affected by section 5” and 
“‘employer’ has a meaning affected by section 6” (emphasis in original). 

56 Section 51(xx) of the Constitution reads as follows: 
“51 Legislative Powers of the Parliament 

The Parliament shall, subject to this constitution, have power to 
makes laws for the peace, order, and good government of the 
Commonwealth with respect to: -  
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 … 
(xx) Foreign corporations, and trading or financial 

corporations formed within the limits of the 
Commonwealth:” 

57 Section 4(1) of the WRA also provides a definition of “State industrial authority” as follows: 
“State industrial authority means: 
(a) a board or court of conciliation or arbitration, or tribunal, body 

or persons, having authority under a State Act to exercise any 
power of conciliation or arbitration in relation to industrial 
disputes within the limits of the state; or 

(b) a special board constituted under a State Act relating to 
factories; or 

(c)  any other State board, court, tribunal, body or official prescribed 
for the purposes of this definition.” 

58 There is also in s4(1) of the WRA a definition of “State or Territory industrial law” which relevantly includes: 
“(a)  any of the following State Acts: 

(i)  the Industrial Relations Act 1996 of New South Wales 
(ii) the Industrial Relations Act 1999 of Queensland 
(iii)  the Industrial Relations Act 1979 of Western Australia 
(iv) the Fair Work Act 1994 of South Australia 
(v) the Industrial Relations Act 1984 of Tasmania 
…” 

59 Section 5 of the WRA is as follows: 
“5  Employee 

     Basic definition 
(1) In this Act, unless contrary intention appears: 

employee means an individual so far as he or she is 
employed, or usually employed, as described in the 
definition of employer in subsection 6(1), by an 
employer, except on a vocational placement. 
… 
References to employee with ordinary meaning 

(2) However, a reference to employee has its ordinary 
meaning (subject to subsection s(3) and (4)) if the 
reference is listed in clause 2 of Schedule 2. This does 
not limit the circumstances in which a contrary 
intention may appear for the purposes of subsection 
(1). 
…  

(3)  In this Act, unless the contrary intention appears, a 
reference to employee with its ordinary meaning 
includes a reference to an individual who is usually an 
employee with that meaning.  

(4) In this Act, unless the contrary intention appears, a 
reference to employee with its ordinary meaning does 
not include a reference to an individual on a vocational 
placement.” 

60 Section 6 of the WRA is relevantly as follows: 
“6 Employer 

     Basic definition 
(1) In this Act, unless the contrary intention appears: 

     employer means: 
(a) a constitutional corporation, so far as it 

employs, or usually employs, an individual 
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… 
References to employer with ordinary meaning 

(2) However, a reference to employer has its ordinary 
meaning (subject to subsection (3)) if the reference is 
listed in clause 3 of Schedule 2. This does not limit the 
circumstances in which a contrary intention may 
appear for the purposes of subsection (1). 

(3) In this Act, unless the contrary intention appears, a 
reference to employer with its ordinary meaning 
includes a reference to a person or entity that is usually 
an employer with that meaning.” 

61 Section 7 of the WRA defines ‘employment’ in the following way: 
  “7 Employment 

(1) In this Act, unless the contrary intention appears: 
employment means the employment of an employee 
by an employer. 
... 
References to employment with ordinary meaning 

(2) However, a reference to employment as its ordinary 
meaning if the reference is listed in clause 4 of 
Schedule 2. This does not limit the circumstances in 
which a contrary intention may appear for the 
purposes of subsection (1). 
…” 

62 Section 16 of the WRA provides as follows: 
“16 Act excludes some State and Territory laws 

(1) This Act is intended to apply to the exclusion of all the 
following laws of a State or Territory so far as they 
would otherwise apply in relation to an employee or 
employer: 
(a) a State or Territory industrial law; 
(b) a law that applies to employment generally 

and deals with leave other than long service 
leave; 

(c) a law providing for a court or tribunal 
constituted by a law of the State or Territory 
to make an order in relation to equal 
remuneration for work of equal value (as 
defined in section 623); 

(d) a law providing for the variation or setting 
aside of rights and obligations arising under 
a contract of employment, or another 
arrangement for employment, that a court or 
tribunal finds is unfair; 

(e)  a law that entitles a representative of a trade 
union to enter premises. 
… 

State and Territory laws that are not excluded 
(2)  However, subsection (1) does not apply to a law of a 

State or Territory so far as: 
(a) the law deals with the prevention of 

discrimination, the promotion of EEO or 
both, and is neither a State or Territory 
industrial law nor contained in such a law; or 

(b) the law is prescribed by the regulation as a 
law to which subsection (1) does not apply; 
or 
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(c) the law deals with any of the matters (the 
non-excluded matters) described in 
subsection (3). 

    (3) The non-excluded matters are as follows: 
     (a) superannuation; 
     (b) workers compensation; 

(c) occupational health and safety (including 
entry of a representative of a trade union to 
premises for a purpose connected with 
occupational health and safety); 

(d)  matters relating to outworkers (including 
entry of a representative of a trade union to 
premises for a purpose connected with 
outworkers); 

(e) child labour; 
(f) long service leave; 
(g) the observance of a public holiday, except 

the rate of payment of an employee for the 
public holiday; 

(h)  the method of payment of wages or salaries; 
(i) the frequency of payment of wages or 

salaries; 
(j) deductions from wages or salaries; 
(k) industrial action (within the ordinary 

meaning of the expression) affecting 
essential services; 

(l)  attendance for service on a jury; 
(m) regulation of any of the following: 

(i) associations of employees; 
(ii) associations of employers; 
(iii) members of associations of 

employees or of associations of 
employers. 

… 
This Act excludes prescribed State and Territory laws 

(4) This Act is intended to apply to the exclusion of a law 
of a State or Territory that is prescribed by the 
regulations for the purposes of this subsection. 

(5) To avoid doubt, subsection (4) has effect even is the 
law is covered by subsection (2) (so that subsection (1) 
does not apply to the law). This subsection does not 
limit subsection (4). 
Definition 

(6) In this section: 
this Act includes the Registration and Accountability of 
Organisations Schedule and regulations made under it.’” 

63 In New South Wales v The Commonwealth [2006] HCA 52; (2006) 229 CLR 1, a majority of the High Court decided that these 
sections of the WRA were constitutionally valid.  In doing so the majority considered, to some extent, the scope and operation 
of these sections.  This was considered more specifically by the Full Federal Court in Tristar Steering and Suspension Ltd v 
Industrial Relations Commission of New South Wales (2007) 158 FCR 104.  The context was whether there was an 
inconsistency between the WRA and the Industrial Relations Act 1996 (NSW), such that the latter did not apply to 
constitutional corporations.  The members of the Full Court wrote separate reasons, although Gyles J at [18] also said that he 
agreed with the substance of the reasons of each of Kiefel and Buchanan JJ.   

64 Kiefel J at [15]-[16] said: 
“[15] It is the Commonwealth Act to which regard must be had in 

determining inconsistency.  …  That is so here whether the subject is 
described by reference to the relations between employer and 
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employee as defined or the rights and obligations which may be made 
the subject of specific rule.  Section 16 discloses a clear intention to 
exclude that area of relations from State law, at least so far as 
concerns employers which are constitutional corporations. 

[16] …  The State Act intrudes into the field reserved by s 16 by its 
provisions which concern the relationship between employers and 
employees, where the former are constitutional corporations. …” 

65 Gyles J at [22] said:  
“[22] Whilst the NSW Act may not be wholly invalid, it can have no effect 

upon constitutional corporations concerning their relations with actual 
or potential employees.” 

66 Buchanan J at [39] said the first inquiry to be made was that of the field occupied by the WRA.  His Honour then said at [45] 
and [47]: 

“[45] By its terms s 16 of the WR Act declares an intent that the WR Act 
occupy, to the exclusion of the IR Act, (subject only to the exceptions 
in s 16(2), (3) and (4) — which are not here relevant), the whole field 
of legislative activity ‘in relation to an employee or employer’ (my 
emphasis) where the employer is an entity identified by s 6(1) of the 
WR Act, including a constitutional corporation.  

… 
[47] …  The IR Act is rendered invalid to the extent that it ‘would 

otherwise apply in relation to’ constitutional corporations who are 
employers or any of their employees.” 

67 These observations by their Honours support the conclusion that it is the answer to the question of whether a respondent is a 
constitutional corporation, as opposed to whether it is not, which determines whether the Commission has jurisdiction.  That is 
because it is only in the former situation that the WRA applies.   

68 In my opinion this conclusion is also supported by the reasons of Steytler P (with whom Pullin J agreed) in ALS at [14], where 
his Honour said: 

“14 The parties agree that, because the Commonwealth Act applies to 
industrial matters as between constitutional corporations and their 
employees to the exclusion of the State Act (so far as the State Act 
would otherwise apply in relation to an employee or employer), the 
effect of s 109 of the Constitution is that, so far as the State Act 
purports to give to the Commission jurisdiction to deal with industrial 
matters concerning relations between a constitutional corporation and 
its employees, or one of them, it is invalid.  That, in turn, means that, 
if the Full Bench was wrong to find that the appellant was not a 
trading corporation, then its decision that the Commission had 
jurisdiction to embark upon the appellant's claim was also wrong 'in 
that the matter the subject of the decision is not on an industrial 
matter'.  This would be so because the word 'employer(s)' in s 7(1) 
does not extend to a constitutional corporation and the word 
'employee(s)' does not extend to a person employed by a constitutional 
corporation.” 

69 In my opinion it is the last sentence quoted from his Honour’s reasons which is telling.  The effect of what his Honour says is 
that if an employer is a constitutional corporation then the Commission does not have jurisdiction.  This point is not, in my 
opinion, undermined by his Honour’s earlier reference in that paragraph to the issue of whether the Full Bench was wrong to 
find that the ALS was not a trading corporation.  In my opinion that reference related to the specific decision there made by the 
Full Bench; dismissing the appeal on the basis that it agreed with the Commissioner at first instance that the ALS was not a 
trading corporation.  The same may be said of his Honour’s similar expression at [11] and conclusion at [74]. 

Did the Commissioner Err? 
70 To summarise therefore, the question of jurisdiction turned upon whether the KLC was a trading corporation.  If so, then the 

WRA applied and there was an inconsistency with the Act such that the Commission does not have jurisdiction to hear and 
determine the claim of Ms Guest.   

71 It follows that the Commissioner was in error when he reasoned that the jurisdictional question turned upon whether Ms Guest 
could establish that the KLC was not a trading corporation.  Indeed, as I will later elaborate, the use of the word “onus” is 
somewhat misplaced.  The issue did not so much involve an onus, but determination of whether the KLC was, as a matter of 
fact, a trading corporation.  If it was, then as I have said, the Commission does not have jurisdiction.  (As to the question being 
one of fact, see R v The Judges of the Federal Court of Australia; ex parte The Western Australian National Football League 
(Inc) (1979) 143 CLR 190 at 234 and ALS per Steytler P at [68]).   
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72 As I have said the decision of the Commissioner to re-open the jurisdictional question turned upon his view about the onus of 
proof.  Accordingly, that decision was infected with the error he made.   

Disposition 

73 That does not necessarily mean however that the decision to re-open the jurisdictional question was wrongly made.  The 
decision would not have been wrongly made if there was a good reason to re-open the jurisdictional question irrespective of 
the Commissioner’s erroneous opinion as to the onus of proof. 

74 As I set out earlier, the decision of the Commissioner that the KLC was not a trading corporation was made on the basis that it 
had not discharged its onus of proof in establishing that it was not.  In my opinion this also involved an erroneous approach.  
This was because the question of jurisdiction did not depend upon whether the KLC could discharge an onus but whether as a 
matter of fact the KLC was a trading corporation.  In my opinion this issue should not have been decided on the basis of 
uncertainty occasioned by a lack of evidence on issues upon which additional evidence could be fairly readily adduced.  This 
was so, for example, with respect to the amount of income generated by the KLC in engaging in work clearance programs for 
mining companies.  This issue is referred to in the Commissioner’s first reasons.  It was relevant to the Commissioner 
determining the nature and extent of the trading activities of the KLC. 

Constitutional Facts 

75 In my opinion the observations of Brennan J in Gerhardy v Brown (1985) [1985] HCA 11; 159 CLR 70 at 141-142 are 
applicable.  His Honour said: 

“There is a distinction between a judicial finding of a fact in issue between 
parties upon which a law operates to establish or deny a right or liability and a 
judicial determination of the validity or scope of a law when its validity or 
scope turns on a matter of fact.  When a court, in ascertaining the validity or 
scope of a law, considers matters of fact, it is not bound to reach its decision 
in the same way as it does when it tries an issue of fact between the parties.  
The validity and scope of a law cannot be made to depend on the course of 
private litigation.  The legislative will is not surrendered into the hands of the 
litigants.  When the validity of a State law is attacked under s 109 of the 
Constitution and the scope of the Commonwealth law with which it is thought 
to be inconsistent depends on matters of fact (which I shall call the statutory 
facts) the function of a court is analogous to its function in determining the 
constitutional validity of a law whose validity depends on matters of fact.  In 
Breen v. Sneddon ((1961) 106 CLR 406 at 411), Dixon CJ said, pointing to 
the distinction between constitutional facts and facts in issue between the 
parties- 

‘It is the distinction between, on the one hand, ordinary questions of fact 
which arise between the parties because one asserts and the other denies 
that events have occurred bringing one of them within some criterion of 
liability or excuse set up by the law and, on the other hand, matters of 
fact upon which under our peculiar federal system the constitutional 
validity of some general law may depend.  Matters of the latter 
description cannot and do not form issues between parties to be tried 
like the formal questions.  They simply involve information which the 
Court should have in order to judge properly of the validity of this or 
that statute or of this or that application by the Executive Government of 
State or Commonwealth of some power or authority it asserts.’ 

Earlier, in Commonwealth Freighters Pty. Ltd. v. Sneddon ((1959) 102 CLR 
280 at 292), his Honour had observed that “if a criterion of constitutional 
validity consists in matter of fact, the fact must be ascertained by the court as 
best it can, when the court is called upon to pronounce upon validity”.  The 
court may, of course, invite and receive assistance from the parties to ascertain 
the statutory facts, but it is free also to inform itself from other sources.”  (See 
also Gibbs J at 87-88). 

76 In my opinion the observations by Brennan J are particularly apposite given the reference to s109 of the Constitution and the 
scope of a Commonwealth law depending upon matters of fact.  So too are his Honour’s observations about the scope of a law 
not being dependent upon “the course of private litigation” and that the court may “receive assistance from the parties to 
ascertain the statutory facts”. 

77 Brennan J referred to his reasons in Gerhardy and made some additional observations in The State of South Australia v Tanner 
[1989] HCA 3; (1989) 166 CLR 161 at 179.  Relevantly his Honour said:- 

“In this country, when the validity of a law depends on some matter of fact, 
the fact is not ascertained as though it were a mere issue between the parties 
… validity is a question of law and questions of law do not depend upon a 
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party’s discharge of an onus of proof of facts … to the extent that validity 
depends on some matter of fact, there is no onus on a challenging party which, 
being undischarged, will necessarily result in a declaration of validity.” 

78 This is relevant as the validity of the Act, insofar as whether it operated to apply to the KLC, depended in turn upon whether as 
a matter of fact it was a trading corporation. 

79 Brennan J reiterated the points which he had made in Levy v The State of Victoria [1997] HCA 31; (1997) 189 CLR 579 at 
598-599.  They were applied by McHugh J in Woods v Multi-Sport Holdings Pty Ltd [2002] HCA 9; (2002) 208 CLR 460 at 
[65] and discussed by Callinan J at [164] of the same case, and Heydon J in Thomas v Mowbray [2007] HCA 33; (2007) 
233 CLR 307 at [634]ff. 

80 In Sportodds Systems Pty Ltd v New South Wales (2003) 202 ALR 98 at [47]-[49] the Full Federal Court quoted from and 
applied the reasoning of Brennan J in Gerhardy.  The court also observed at [48] that to decide constitutional facts “the court 
could require the parties to provide further factual material”.  As set out earlier this was recognised by the Commissioner but 
not acted upon. 

81 Counsel for the KLC submitted that before proceeding to hear and determine Ms Guest’s application, the Commissioner had to 
be positively satisfied that he had jurisdiction to do so.  It was submitted that this state of satisfaction could not be achieved by 
uncertainty as to whether the KLC was a trading corporation based upon an insufficiency of evidence.  These submissions are 
supported by the principle that it is the first duty of a statutory court or tribunal to decide whether it has jurisdiction.  (See R v 
Blakeley; ex parte The Association of Architects Engineers Surveyors and Draughtsmen of Australia (1950) 82 CLR 54 at 70; 
Crown Scientific Pty Ltd v Clarke (2007) 87 WAIG 598 at [96] and Bray v F Hoffman-La Roche Ltd (2003) 200 ALR 607 at 
[239]). 

82 It follows from the above analysis that the reasoning of the Commissioner in support of the conclusion that the KLC was not a 
trading corporation was problematic in that: 

(a) The Commissioner wrongly asserted there was an onus of proof on the KLC. 

(b) The issue of onus of proof did not properly arise. 

(c) The determination of the question of whether the KLC was a trading corporation should have been 
determined as a constitutional or statutory fact in the way described by Brennan J in Gerhardy. 

(d) The Commissioner did not consider whether to invite or require the parties to adduce additional evidence on 
the basis of and in accordance with the principles set out by Brennan J in Gerhardy and the other cases I 
have referred to. 

(e) The Commissioner did not decide that the Commission had jurisdiction on the basis of a positive 
satisfaction that it did so but because of an uncertainty or insufficiency as to the evidence and an erroneous 
application of an onus of proof. 

83 The fact that the jurisdictional hearing proceeded on the basis that the KLC had an onus was heavily relied upon by Ms Guest 
to support the correctness of the first decision by the Commissioner.  However the manner of the hearing and/or the 
assumptions of the parties could not alter the legal position about the way in which the Commissioner was required to 
determine whether the KLC was a trading corporation. 

Additional Submissions 

84 The above points provide reasons why the jurisdictional question should be re-opened.  It is fair to say however that these 
points were not the subject of submissions by counsel during the hearing of the appeal.  Accordingly, in my opinion it is 
appropriate to receive additional written submissions from the parties upon the appropriate course to take and orders to be 
made having regard to these reasons.  At this stage my preliminary view is that the only orders which should be made are that 
leave to appeal is granted and the appeal is dismissed. This is because although Ms Guest has established that the 
Commissioner did err in his consideration of the onus of proof issue, this does not mean that the jurisdictional question should 
not have been reopened for the reasons I have outlined. If the appeal is dismissed then the matter will remain with or be 
returned to the Commissioner who can then act in accordance with the order which was appealed against. The timing of the 
provision of the submissions and any orders to be made for that purpose can be resolved administratively.  

SCOTT C: 

85 I have had the benefit of reading the draft Reasons for Decision of the Acting President and agree with them. 

MAYMAN C: 

86 I have had the benefit of reading the reasons for decision of his Honour, the Acting President.  I agree with those reasons and 
have nothing further to add. 
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This matter having come on for hearing before the Full Bench on 12 August 2009, and having heard Mr S Millman (of Counsel), by 
leave, on behalf of the appellant and Mr D Schapper (of Counsel), by leave, on behalf of the respondent, and reasons for decision 
having been delivered on 15 September 2009, it is this day, 7 October 2009, ordered that: 

1.  On or before 16 October 2009 the parties are to file and serve 
written submissions about the orders to be made by the Full 
Bench given the reasons for decision published on 15 September 
2009. 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Reasons for Decision 
RITTER AP: 
Introduction 
1 This is an application pursuant to s62(2) of the Industrial Relations Act 1979 (WA) (the Act).  The applicant seeks the 

authorisation of the Full Bench for the Registrar to register an alteration to its rules which relates to the qualification of persons 
for membership.  Under s62(2) of the Act the Registrar cannot register an alteration to the rules of an organisation of this type 
unless he is so authorised by the Full Bench.   

The Alteration to the Rules 
2 The alteration sought by the applicant was contained in an amended schedule to the application dated 30 June 2009.  The 

proposed alteration as contained in the schedule will follow.  The applicant seeks to alter the rules by the deletion of those 
words and numerals which have a line scored through them and their replacement by the words and numerals which are 
underlined.   

“4 - MEMBERSHIP 
The State School Teachers’ Union of W.A. (Incorporated) shall consist of an 
unlimited number of persons employed or usually employed in the following 
categories:- 
(a) FULL MEMBERS: 

(i) Teachers employed by the Department of Education and 
Training or by any institution providing technical and further 
education in Western Australia and teachers employed in pre-
school centres in Western Australia provided that such 
teachers hold or are enrolled for the purpose of obtaining a 
teaching academic qualification. 

(ii) Any person employed by any of the employers or in any of the 
places referred to in sub-rule (a)(i) of this rule who is 
employed as an education officer, guidance officer, counsellor 
or demonstrator. 

(iii) Teachers employed in a temporary capacity by a technical and 
further education institution. 

(iv) Teachers employed by and in a Community College in 
Western Australia. 

(v) School teachers who are employed on a part-time (fractional) 
basis in the supervision and/or coordination of student 
teachers during their periods of practice teaching in schools 
provided that they are eligible for membership of the Union 
within one of the preceding paragraphs of this subrule. 
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(vi) Any person elected to an office in the State School Teachers’ 
Union of Western Australia. 

(vii) Any employee of the SSTUWA (Inc) provided that such 
persons are not eligible for membership of the Australian 
Municipal, Administrative, Clerical and Services Union of 
Employees, W.A., Clerical and Administrative Branch. 

(viii) Persons who are qualified to be and desire to be employed in 
any of the categories of persons specified in the preceding 
subrules of this rule. 

Notwithstanding subparagraph (viii) above, any person who is not 
registered with the relevant employer as available for work, has not 
worked as a teacher for at least two years or who no longer has a 
contract of employment with the relevant employer shall not be 
eligible for membership under sub rule 4(a). 
(viii) Persons who are qualified to be and desire to be employed in 

any of the categories of persons specified in subrules (i) – (iv) 
of this rule.  Notwithstanding the above, any person who is not 
registered with the relevant employer as available for work, 
and has not worked as a teacher for at least two years and who 
no longer has a contract of employment with the relevant 
employer shall not be eligible for membership under this 
subrule. 

(b) HONORARY LIFE MEMBERS:  Any teacher or any employee of 
the Union who has rendered long and meritorious service to the Union 
may, upon retirement, be appointed as an Honorary Life Member.  For 
the purpose of such an appointment it shall be necessary that 
nominations be received and approved by the Executive and published 
in the W.A. Teachers’ Journal or The Western Teacher at least three 
months prior to the opening of State Council. 

(c) HONORARY MEMBERS:  Exchange teachers who are members of 
a teachers’ organisation in the State or country from which they have 
come may be appointed by the Executive as Honorary Members of 
this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP:  Persons who are not 
trained teachers but who because of their special expertise are placed 
in charge of a class in any area of the educational service may become 
Special Category Members. 

(e) RETIRED TEACHER MEMBERS:  Teachers retired from the 
Department of Education and Training because of age or invalidism 
may be admitted as Retired Teacher Members at the discretion of the 
Executive. 

(f) ASSOCIATE MEMBERS:  The following persons are eligible:- 
(i) Retired employees of the Union. 
(ii) Former members, including all categories who are not eligible 

for any other form of membership.” 
Publication and Listing 
3 Pursuant to s62(4) and s55(2) of the Act, a notice of the application, a copy of the affected rules and notice of the entitlement to 

make an objection were published in the Western Australian Industrial Gazette.  The date of publication was 22 July 2009 (see 
(2009) 89 WAIG 863).  In accordance with s55(3) of the Act, the application was not listed for hearing before the Full Bench 
until the expiration of 30 days from the date of publication.  The hearing did not take place until 1 September 2009.  No notice 
of objection has been filed with the Commission.   

Interventions 
4 On 17 August 2009, the Commission received a letter from Mr Tony Mullen addressed to my associate and dated 14 August 

2009.  The letter said that Mr Mullen was a member of the applicant and the elected representative for the majority of 
industrial employees of the applicant.  The letter was signed by Mr Mullen as the “Union Representative” of the “SSTUWA 
Office”.  The letter said that on 27 July 2009 during a meeting of industrial employees of the applicant he was directed to apply 
for the right to intervene in accordance with reg 19 of the Industrial Relations Commission Regulations 2005.  The letter went 
on to explain the reasons for seeking leave to intervene.   
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5 Mr Mullen attended at the hearing of the application.  It was explained to him that he had no warrant or authority to appear for 
other members or employees of the applicant, although he could appear in his own right and seek leave to intervene.  After 
hearing the submissions of counsel for the applicant in support of the application, Mr Mullen advised that he supported the Full 
Bench authorising the alteration to the rules.  Accordingly no more needs to be said about Mr Mullen’s application to intervene 
and the contents of his letter dated 14 August 2009.   

6 In addition, the Registrar filed a notice of application to intervene on 31 August 2009.  The Registrar appeared by counsel at 
the hearing of the application.  After counsel explained the reason for seeking intervention, the Full Bench advised that it had 
doubts as to whether it was appropriate to grant leave to do so.  The Full Bench said that counsel could remain and hear the 
submissions on behalf of the applicant and then if he chose to do so, renew the application for leave to intervene.  After hearing 
the submissions of counsel for the applicant and of Mr Mullen, counsel for the Registrar informed the Full Bench that the 
application to intervene was withdrawn.   

The Purpose of the Alteration 
7 The purpose of the proposed alteration is to remove an ambiguity and possibly an anomaly or unintended consequences arising 

out of the existing rule.  The possibility of such a consequence was mentioned, although not adjudicated upon, in my reasons 
for decision in The State School Teachers’ Union of WA (Incorporated) (2008) 88 WAIG 2234 at [26] and [27].  That decision 
also involved an application to alter the rules of the applicant but as I have said the issues I referred to at [26] and [27] did not 
require adjudication.   

The Evidence 
8 The application was supported by a statutory declaration of Mr David Kelly, the general secretary of the applicant, which was 

declared on 30 June 2009.  Mr Kelly’s statutory declaration was received as exhibit 1 by the Full Bench.  The statutory 
declaration describes the processes by which the applicant has moved towards the authorisation of the rule alteration by the 
Full Bench.   

Alteration of the Rules 
9 Alteration to the rules of the applicant is provided for in rule 38 of those rules.  This provides as follows: 

“38 - ALTERATION OF RULES  
(a) Notice of proposed alterations or amendment of, additions to or 

excisions from these Rules must be forwarded to the General 
Secretary by the close of business on a date to be determined and 
published by Executive prior to each State Council and copies of the 
same shall be published in the agenda of the relevant State Council.  

(b) No clause of these Rules shall be altered, added to, amended or 
excised, nor shall any new clause be made, except by a majority of not 
less than two-thirds of the delegates voting at a properly constituted 
meeting or session or postal ballot of State Council.  

(c) State Council may endorse an alteration to the Rules in words and 
form different to that which have been published in the agenda 
provided that the words and form do not change the original intention 
of the proposed alteration.  

(d) Notwithstanding anything in (a), (b) or (c) above, Executive is 
empowered and required to re-number or re-letter paragraph, sub-
rules, and rules to preserve numerical or alphabetical order provided 
that the order of paragraphs, sub-paragraphs, sub-rules or rules, is not 
altered.  

(e) As soon as practicable after the completion of each State Council, all 
decisions made by State Council concerning Rules Amendments shall 
be placed in the Western Teacher or such other publication and 
distributed to all worksites. Such publication shall inform worksites 
of:  
(i) the change endorsed by State Council;  
(ii) the reasons for the change;  
(iii) the intention of the Union to apply to the WA Industrial 

Relations Commission to register those proposed alterations to 
these Rules as decided by State Council;  

(iv) their right to object to the proposed alteration by forwarding a 
written objection to the Registrar of the WA Industrial 
Relations Commission.  

(f) If any Rules amendments referred to in sub-rule (f) are matters which 
must be referred to the Full Bench in accordance with Section 62(2) of 
the Industrial Relations Act 1979, members shall also be informed of 
their separate and additional right to object to the making of the 
application to the Full Bench.” 
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10 Also relevant is the power of the State Council to alter the rules of the applicant, contained in rule 23(b)(i) as follows: 
“(b) Powers  

State Council shall have power to control and manage the business 
and affairs of the Union subject always to these Rules and without 
limiting the generality of this power shall have power to:  
(i) Subject to the requirements of these rules, make, amend or 

rescind these rules.” 
11 Rule 23(e) provides that a quorum for State Council is “one-third of the total number of delegates who would have been 

permitted to attend, had they been elected in accordance with” rule 23.  Rule 23(a) provides for the constitution of State 
Council and election of delegates to it.  For the purposes of the present application it is unnecessary to describe the detail of 
that sub-rule.   

12 Rule 24 sets out the “Powers of Executive”.  The officers comprising the Executive are set out in rule 25.  Relevant to the 
present application is rule 24(a) and (b) which follows: 

“(a) Subject to sub-rule (b) of this Rule the Executive shall control the 
affairs of the Union in accordance with these Rules.  

(b) Between meetings of State Council, the Executive shall exercise all 
powers of State Council subject to the following:  
(i) that the Executive is subject to and bound by decisions of 

State Council; and   
(ii) that the Executive may not exercise State Council's powers 

with respect to rule alteration, imposition of levies, 
determination of entrance fees and subscriptions, or any other 
matter expressly reserved by resolution of State Council.” 

13 Rule 23(d)(i) provides that the “Executive shall prepare for each State Council an agenda which shall be published in the 
Western Teacher or other publication of the Union not less than 3 weeks prior to State Council”.  Rule 23(a)(xiv) provides that 
State Council shall meet at least twice a year as determined by the Executive.   

The Facts 
14 In his statutory declaration, Mr Kelly deposes that there was a State Council meeting on 6 and 7 June 2009.  The agenda for the 

meeting was circulated to all delegates to State Council more than three weeks prior to the meeting.  The agenda included the 
text of the “Rule Amendment Resolution” which was subsequently put to State Council.  A copy of the relevant parts of the 
agenda were attached to the statutory declaration of Mr Kelly.  They were the pages of the agenda which set out the dates and 
place of the meeting, the table of contents and item SC 168, which was the proposed alteration to the membership rule.  This 
item sets out the existing rule and the proposed alteration.  The alteration was described as being “necessary to give effect to 
the Union’s intention in respect to eligibility of membership and to clarify the rule”. 

15 Mr Kelly declared that there was a quorum at the meeting and the resolution about the alteration to the rules was passed by the 
requisite majority.  Attached to the statutory declaration was a copy of the relevant parts of the minutes of the State Council 
meeting.  Mr Kelly declared that the minutes were a true and correct record of the meeting.  The minutes again recorded the 
proposed amendment and the reason for amendment as previously described.  The minutes said that the amendment was 
“carried unanimously by a 2/3rd majority and a quorum present”.   

16 Mr Kelly declared that he was present throughout the State Council meeting on 6 and 7 June 2009.  He said there was a 
quorum by commencement time on 6 June 2009 and this remained the position until the meeting closed on the afternoon of 7 
June 2009.  Mr Kelly declared that although the minutes do not contain the actual numbers of votes cast for and against the 
rule alteration resolution he was present when it was voted upon and could confirm that it was passed unanimously. 

17 As to the quorum, Mr Kelly declared that there were 120 delegates who were entitled to attend State Council, plus 18 members 
of the Executive and the General Secretary; totalling 139 members of State Council.  Lists of the members of the State 
Executive and delegates to State Council were attached to the statutory declaration.   

18 Mr Kelly acknowledged that the minutes of the State Council meeting did not specifically record that a quorum was achieved.  
He said however that he was present at the meeting and could confirm that the administrative staff of the applicant, under his 
direction, registered delegates as they arrived and maintained a running tally of the number in attendance.  The “returning 
officer” advised the President of the applicant, who was chairing the meeting, when the tally exceeded one-third of the people 
eligible to attend. Formal business then commenced.  Mr Kelly also declared that a number of delegates arrived at the meeting 
after a quorum had been reached.   

19 Mr Kelly deposed that after the passing of the resolution at State Council, the members of the applicant were provided with 
notification of the proposed rule alteration as required by rule 38(f).  Mr Kelly declared that on 8 June 2009 he authorised the 
distribution to all relevant worksites, of an urgent “faxstream” that advised members of the resolution and that an application 
would be made to the Commission to alter the rules.  A copy of the faxstream was attached to the statutory declaration of 
Mr Kelly.  It was headed “June 2009 State Council Rule Change Notification”.  It stated that the notice was to inform members 
of changes to the rules of the applicant which were endorsed by State Council at its meeting in June 2009.  The notice included 
a copy of the rule alteration resolution which had been made by State Council.  The notice also set out the reason for the 
alteration in the following way: 
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“The SSTUWA recently made an application for rule changes which was 
largely endorsed by the Full Bench of the Western Australian Industrial 
Relations Commission. In his Reasons for Decision, the Acting President 
noted in passing that the final paragraph of Rule 4(a), in its current form was 
open to interpretation in a way that may give rise to unintended consequences. 
This amendment, passed at the first State Council to be held following the 
publication of those Reasons for Decision is designed to rectify inelegant 
drafting of the final paragraph and to clarify the meaning of sub-rule (viii) in 
light of the comments made by the Acting President.” 

20 The faxstream then set out the union’s intention to apply to the Commission to register the alteration.  The faxstream also 
explained the right of members to object to the proposed rule alteration to the Registrar.   

21 Mr Kelly also declared that notification of the rule alteration approved by State Council was included in the July 2009 volume 
of the applicant’s journal entitled “Western Teacher”.  Mr Kelly explained that the journal was distributed by mail to all 
members of the applicant.  Copies of the relevant pages from the Western Teacher were attached to the statutory declaration.  
The relevant pages contained the same information as in the faxstream about notification of the rule alteration, the reason for 
the alteration, the intention to commence the application to the Commission and the entitlement to object.  A copy of the 
proposed alteration together with the existing rule was also set out. 

22 The decision to make the application to the Commission to obtain registration of the rule alteration was made by the Executive 
of the applicant at a special meeting on 7 June 2009.  Attached to Mr Kelly’s statutory declaration were the minutes of that 
meeting.  Mr Kelly declared that the minutes were a true and accurate record of the meeting.  The minutes set out that there 
were 12 members of the Executive present together with Mr Kelly.  There were also apologies from six members.   

23 Rule 28(a)(ii) provides, amongst other things, that meetings of the Executive can be held whenever the Executive so 
determines.  Rule 28(b) provides that 10 members of the Executive shall form a quorum for the conduct of business.  It may be 
inferred from the contents of the minutes and Mr Kelly’s statutory declaration that the Executive determined that a meeting 
should be held on 7 June 2009.  The extract of the minutes of the meeting do not expressly record a resolution to authorise the 
making of the application to the Commission but there is no reason to doubt the evidence of Mr Kelly that this occurred. 

24 In his statutory declaration, Mr Kelly asserted that the application to alter the rules of the applicant was authorised in 
accordance with its rules, as follows: 

(a) The rule alteration was included in the agenda for a meeting of State Council.  (Rule 38(a) and (c)). 
(b) The agenda was circulated to all State Council delegates not less than three weeks prior to the meeting of 

State Council.  (Rule 24(d)(i)). 
(c) There was a quorum of State Council of not less than one-third of the delegates entitled to attend State 

Council.  (Rule 23(e)). 
(d) The rule alteration was passed by a majority of not less than two-thirds of the delegates present and voting 

at the meeting of State Council.  (Rule 38(c)). 
(e) Notification of the approved rule alteration was given to the members of the applicant in the manner 

specified by rule 38(f). 
The Statutory Criteria 
25 Relevant to determining the present application are s62 and s55 of the Act, which provide as follows: 

“62. Alteration of registered rules  
(1) Upon and after the registration of rules in accordance with 

section 58(1), an alteration to those rules by the organisation 
concerned shall not be or become effective until the Registrar 
has given to the organisation a certificate that the alteration 
has been registered. 

(2) The Registrar shall not register any alteration to the rules of an 
organisation that relates to its name, qualifications of persons 
for membership, or a matter referred to in section 71(2) or (5) 
unless so authorised by the Full Bench. 

(3) Subject to section 71(8), the Registrar shall not register an 
alteration to any rule unless, after consulting with the 
President, he is satisfied that —  
(a) the application has been authorised in accordance with 

the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform 

the members —  
(i) of the proposal for alteration and the reasons 

therefor; and 
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(ii) that the members or any of them may object to 
the proposed alteration by forwarding a written 
objection to the Registrar, 

 and, having regard to the structure of the organisation, 
and any other relevant circumstance, the members 
have been afforded a reasonable opportunity to object 
to the alteration; and 

(c) less than 5% of the members of the organisation has 
objected to the proposed alteration or a majority of the 
members who voted in a ballot conducted in a manner 
approved by the Registrar has authorised or approved 
the proposed alteration. 

(4) Sections 55, 56 and 58(3) apply, with such modifications as 
are necessary, to and in relation to an application by an 
organisation for alteration of a rule of a kind referred to in 
subsection (2). 

… 
55. Requirements attaching to organisation seeking registration  

(1) An organisation seeking registration under section 53 or 54 
shall lodge in the office of the Registrar —  
(a) a list of the officers of the organisation with their 

addresses; 
(b) 3 copies of the rules of the organisation; and 
(c) the prescribed form of application. 

(2) When the organisation has complied with the requirements of 
subsection (1) the Registrar shall publish in the required 
manner —  
(a) a notice of the application; 
(b) a copy of such rules of the organisation as relate to the 

qualification of persons for membership of the 
organisation and, without limiting the generality 
thereof, including any rule by which the area of the 
State within which the organisation operates, or 
intends to operate, is limited; and 

(c) notice that any person who objects to the registration 
of the organisation and who, having given notice of 
that objection within the time and in the manner 
prescribed, satisfies the Full Bench that he has a 
sufficient interest in the matter, may appear and be 
heard in objection to the application. 

(3) An application under this section shall not be listed for hearing 
before the Full Bench until after the expiration of 30 days 
from the day on which the matters referred to in subsection (2) 
are first published. 

(4) Notwithstanding that an organisation complies with 
section 53(1) or 54(1) or that the Full Bench is satisfied for the 
purposes of section 53(2) or 54(2), the Full Bench shall refuse 
an application by the organisation under this section unless it 
is satisfied that —  
(a) the application has been authorised in accordance with 

the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform 

the members —  
(i) of the intention of the organisation to apply for 

registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to 

the making of the application or to those rules 
or any of them by forwarding a written 
objection to the Registrar, 



2084 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 89 W.A.I.G. 
 

and having regard to the structure of the organisation 
and any other relevant circumstance, the members 
have been afforded a reasonable opportunity to make 
such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of 

the application or to those rules or any of 
them, as the case may be; or 

(ii) a majority of the members who voted in a 
ballot conducted in a manner approved by the 
Registrar has authorised or approved the 
making of the application and the proposed 
rules; 

(d) in relation to the alteration of the rules of the 
organisation, those rules provide for reasonable notice 
of any proposed alteration and reasons therefor to be 
given to the members of the organisation and for 
reasonable opportunity for the members to object to 
any such proposal; and 

(e) rules of the organisation relating to elections for 
office —  
(i) provide that the election shall be by secret 

ballot; and 
(ii) conform with the requirements of 

section 56(1), 
and are such as will ensure, as far as practicable, that 
no irregularity can occur in connection with the 
election. 

(5) Notwithstanding that an organisation complies with 
section 53(1) or 54(1), the Full Bench shall refuse an 
application by the organisation under this section if a 
registered organisation whose rules relating to membership 
enable it to enrol as a member some or all of the persons 
eligible, pursuant to the rules of the first-mentioned 
organisation, to be members of the first-mentioned 
organisation unless the Full Bench is satisfied that there is 
good reason, consistent with the objects prescribed in 
section 6, to permit registration.” 

26 Section 62(4) refers to s56 of the Act in addition to s55 and s58(3).  Section 56 is not relevant to the present application.  It is 
about rules providing for secret ballots and other matters relating to elections.  Section 58(3) is also not relevant.  It allows the 
representative of the applicant to request that the Full Bench authorise the rules of an organisation in terms that exclude some 
people or classes of people from the description of people who would have been eligible for involvement as members of the 
organisation under the rules as lodged under s55(1)(b) of the Act. 

Compliance with the Statutory Criteria 
27 Some of the written and oral submissions of counsel for the applicant addressed the requirements of s62(3) of the Act.  This 

subsection refers to consultation between the Registrar and the President about the registration of rule alterations.  Although 
the effect of this subsection is not entirely free from ambiguity, the practice of the Commission has been that this subsection 
involves a different procedure to that set out in s62(2) of the Act, when the authorisation of the Full Bench is required.  That is, 
the requirements of s62(3) of the Act are not relevant to an application like the present.  Instead s62(4), by reference to ss55, 56 
and 58(3), contains the relevant criteria.  The practice is endorsed by the decision of the Industrial Appeal Court in 
Construction, Mining and Energy Workers’ Union of Australia, Western Australian Branch v The Operative Plasterers’ and 
Plaster Workers’ Federation of Australia (Industrial Union of Workers) Western Australian Branch (1990) 70 WAIG 281 per 
Brinsden J at 287 (Franklyn J agreeing at 288; Kennedy J contra at 288).  Counsel also made written and oral submissions 
about the criteria contained in s55 of the Act.  It is these submissions which I consider to be relevant to the present application.   

28 Firstly, it was submitted that s55(4)(a) was complied with in that the alteration to the rules application was authorised in 
accordance with the rules of the applicant.  I have earlier set out the assertions made by Mr Kelly on this issue.  On the basis of 
the evidence contained in the statutory declaration of Mr Kelly and the attachments to it that I have set out, I accept the 
correctness of the assertions. 

29 Secondly, the applicant submitted that in accordance with s55(4)(b) of the Act, reasonable steps have been taken to inform 
members of the matters there set out.  The facts deposed to in the statutory declaration of Mr Kelly were cited in support of this 
submission, which I also accept.   
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30 Thirdly, the applicant submitted that s55(4)(c) of the Act was complied with as there were no objections to the making of the 
application.  Again this is accepted.   

31 Fourthly, it was submitted and I accept that ss55(4)(d) and (e) were not relevant to the present application. 
32 Fifthly, with respect to s55(5) of the Act it was submitted that no “organisation has come forward to assert that such 

overlapping would follow the registration of the rule alterations which are the subject of the present application, and to object 
to approval.  The absence of such objection is not, of course, conclusive proof of the absence of overlapping.  The Applicant is 
not aware of any overlapping that would follow as a consequence of the approval of the subject rule alterations”.  Based on this 
submission and the evidence before the Commission, I accept that there will be no overlapping as contemplated by s55(5) of 
the Act.  There is no evidence of overlapping before the Commission and the assertion made by the applicant’s counsel of a 
lack of overlapping may also be taken into account.  In my opinion the content of s55(5) of the Act does not in any way 
preclude the authorisation of the alteration sought.   

Exercise of Discretion 
33 Accordingly, all of the relevant statutory criteria have been met by the applicant.  In my opinion there remains a discretion in 

the Full Bench to authorise the making of a rule application, even where this is so.  There is however good reason to authorise 
the registering of the rule alteration and no good reason not to.  The alteration will make the membership rule clearer and better 
express the intention of the union about qualification for membership. 

34 The alteration to rule 4(a)(viii) will make it clear that: 
(a) The exclusionary criteria set out in rule 4(a)(viii) only apply to people who otherwise fall into the category 

described in that sub-rule. 
(b) Additionally, it makes it clear that a person is only excluded from possible membership if they satisfy all 

three of the exclusionary criteria described in rule 4(a)(viii). 
Minute of Order 
35 In my opinion a minute of proposed order should issue that: 

1. The Registrar is authorised to register the proposed alteration to rule 
4(a) of the rules of the applicant as published in the Western 
Australian Industrial Gazette on 22 July 2009. 

36 If the applicant wishes to make any submissions about the minute it should do so in writing within seven days.  If it considers 
that some other procedure is appropriate then written submissions should be provided within the same time period. 

BEECH CC: 
37 I agree with the reasons published by his Honour and the order to issue.  I do not wish to add anything. 
HARRISON C: 
38 I have had the benefit of reading the reasons for decision of his Honour, the Acting President.  I agree with those reasons and 

have nothing to add. 
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Order 
Having heard Mr S Millman, of counsel, by leave, on behalf of the applicant, and reasons for decision having been delivered on 11 
September 2009, it is this day, 21 September 2009, ordered that: 

1. The Registrar is authorised to register the proposed alteration to rule 4(a) of 
the rules of the applicant as published in the Western Australian Industrial 
Gazette on 22 July 2009.  

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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Fair Work Act 2009 (Cth) – s13, s14, s26(1)-(3), s27(1)(c), s27(2), s27(2)(l)(ii), s27(2)(l)(iii). 
Result: 
Application granted 
Representation: 
Counsel: 

Applicant: Mr B Jackson 
Solicitors: 

Applicant: DLA Phillips Fox 
 

Case(s) referred to in reasons: 
The Electrical and Communications Association of Western Australia (Union of Employers) (2007) 87 WAIG 2899 
In the Matter of an Application by The Western Australian Principals’ Federation for Registration (2008) 88 WAIG 1812 
Case(s) also cited: 
Re Postal Delivery Officers Union (Unreported, AIRC, Print 3192, 18 February 2000) 
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Reasons for Decision 
RITTER AP: 
Introduction 
1 This is an application to the Full Bench to provide its authority for the registration of an organisation of employers under Part 

II, Division 4 of the Industrial Relations Act 1979 (WA) (the Act).  The power of the Full Bench to authorise such registration 
is provided for in s54 of the Act. 

Basis of the Application 
2 Specifically, the applicant relies upon s54(1) of the Act which provides: 

“54. Qualifications for and basis of registration of organisations of 
employers  
(1) Subject to this Act, an unregistered organisation consisting of 

2 or more employers who —  
(a) have, in the aggregate throughout the 6 months 

immediately preceding the date of application for 
registration employed on an average, taken per month, 
not less than 200 employees; and 

(b) are associated for the purpose of protecting or 
furthering the interests of those employers, 

may be registered by authority of the Full Bench.” 
Lodged Documents 
3 Section 55 of the Act sets out “Requirements attaching to organisation seeking registration”.  Section 55(1) provides for 

documents which an organisation seeking registration “shall lodge in the office of the Registrar”.  These requirements are 
amplified by reg 66 of the Industrial Relations Commission Regulations 2005. 

4 In accordance with s55(1)(c) the applicant has lodged with the Registrar the prescribed form of application.  This is Form 19 in 
Schedule 1 to the regulations as provided by reg 66(1).   

5 In accordance with s55(1)(a) and reg 66(2)(a) the applicant has lodged three copies of a list containing the full names of the 
officers of the organisation with their respective addresses.  That list contains the name of the officer, the employer member 
who employs the officer and the address of the officer.  The list includes the president of the applicant, Mr Anthony 
Pietropiccolo, the secretary Mr James Hall and seven named board members.   

6 In accordance with s55(1)(b) and reg 66(2)(b) the applicant has lodged three type written copies of its rules which are certified 
as being correct by Mr Pietropiccolo as president.   

7 Also lodged with the application were affidavits of Mr Pietropiccolo and Mr Hall both sworn on 11 May 2009.  A 
supplementary affidavit of Mr Hall, affirmed on 22 August 2009, was later lodged with the Registrar on 24 August 2009.  As 
will be later discussed, these affidavits together satisfy the requirements of reg 66(2)(c) and (d) respectively, for the lodging of 
three copies of the notice given to members in accordance with s55(4)(b) of the Act and three copies of the resolution of the 
applicant authorising the application.   

Publication of Notice 
8 When an organisation has complied with the requirements of s55(1), s55(2) requires the Registrar to publish notice of the 

application in the following way: 
“(2) When the organisation has complied with the requirements of 

subsection (1) the Registrar shall publish in the required manner —  
(a) a notice of the application; 
(b) a copy of such rules of the organisation as relate to the 

qualification of persons for membership of the organisation 
and, without limiting the generality thereof, including any rule 
by which the area of the State within which the organisation 
operates, or intends to operate, is limited; and 

(c) notice that any person who objects to the registration of the 
organisation and who, having given notice of that objection 
within the time and in the manner prescribed, satisfies the Full 
Bench that he has a sufficient interest in the matter, may 
appear and be heard in objection to the application.” 

9 The Registrar has acted in accordance with s55(2) by the publication in the Western Australian Industrial Gazette of a notice 
dated 23 June 2009 at (2009) 89 WAIG 863.  The Gazette was published on 22 July 2009.   

10 Section 55(3) of the Act provides that an application shall not be listed for hearing before the Full Bench until the expiration of 
30 days from the date on which there is publication of the matters referred to in s55(2).  This requirement has been satisfied as 
the hearing of the application did not take place until 31 August 2009.   
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Statutory Requirements 
11 Sections 55(4) and (5) of the Act contain additional requirements which must be satisfied before the Full Bench can authorise 

the registration of an organisation.  These subsections are as follows: 
“(4) Notwithstanding that an organisation complies with section 53(1) or 

54(1) or that the Full Bench is satisfied for the purposes of 
section 53(2) or 54(2), the Full Bench shall refuse an application by 
the organisation under this section unless it is satisfied that —  
(a) the application has been authorised in accordance with the 

rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the 

members —  
(i) of the intention of the organisation to apply for 

registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the 

making of the application or to those rules or any of 
them by forwarding a written objection to the 
Registrar, 

and having regard to the structure of the organisation and any 
other relevant circumstance, the members have been afforded 
a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the 

application or to those rules or any of them, as the case 
may be; or 

(ii) a majority of the members who voted in a ballot 
conducted in a manner approved by the Registrar has 
authorised or approved the making of the application 
and the proposed rules; 

(d) in relation to the alteration of the rules of the organisation, 
those rules provide for reasonable notice of any proposed 
alteration and reasons therefor to be given to the members of 
the organisation and for reasonable opportunity for the 
members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no 
irregularity can occur in connection with the election. 

(5) Notwithstanding that an organisation complies with section 53(1) or 
54(1), the Full Bench shall refuse an application by the organisation 
under this section if a registered organisation whose rules relating to 
membership enable it to enrol as a member some or all of the persons 
eligible, pursuant to the rules of the first-mentioned organisation, to be 
members of the first-mentioned organisation unless the Full Bench is 
satisfied that there is good reason, consistent with the objects 
prescribed in section 6, to permit registration.” 

Facts and Rules 
12 The facts relied upon to establish that the requirements of these subsections have been met are contained in the affidavits of Mr 

Pietropiccolo and Mr Hall and the supplementary affidavit of Mr Hall.  Each of these affidavits was received as an exhibit at 
the hearing of the application.   

13 Mr Pietropiccolo is the director of Centrecare Inc which is a member of the applicant.  Mr Pietropiccolo deposed that the 
applicant “has been established to strive to improve the pay and conditions of employees and not for profit community and 
welfare sector in Western Australia and to protect and further the interest of members regarding industrial and employment 
issues”.  Annexed to his affidavit is a list of the employer organisations who are current members of the applicant.  This list is 
also annexed to the affidavit of Mr Hall.  In his supplementary affidavit Mr Hall says that the membership has not changed.  
The list consists of 28 employer members.  They may, as the applicant’s counsel submitted, be generally described as being 
“within the not for profit community and welfare sector in Western Australia”.  The members include, for example, Anglicare 
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WA Inc, Association for Services to Torture and Trauma Survivors, Good Samaritan Industries, Holyoake the Australian 
Institute for Alcohol and Drug, Red Cross WA, Relationships Australia (Western Australia) Inc and Western Australian 
Council of Social Service Inc.   

14 In his affidavit Mr Pietropiccolo says that Centrecare employs 250 people in Western Australia.  Mr Hall, who is the Chief 
Executive Officer of UnitingCare West (a member of the applicant) states that UnitingCare West employs approximately 150 
people in Western Australia.  Based on this information and their “review” of the employer members of the applicant, Mr 
Pietropiccolo and Mr Hall depose that the applicant consists of two or more employers who have in aggregate, throughout the 
six months immediately preceding the date of the application, employed on average, taken to a month, not less than 200 
employees.  There is no reason to doubt this evidence.  It is relevant to the requirement of s54(1)(a) quoted above. 

15 In his supplementary affidavit Mr Hall set out the background to the establishment of the applicant.  He explained that initially 
a steering committee was formed to discuss the establishment of an organisation of employers in the not for profit community 
and welfare sector in Western Australia.  Annexed to his supplementary affidavit are the minutes of a meeting of the steering 
committee on 23 July 2008.  The minutes reflected that there was discussion about the establishment of an employers’ 
organisation.   

16 Also annexed to Mr Hall’s supplementary affidavit are minutes of a meeting on 11 November 2008.  At this meeting it was 
agreed to establish the applicant.  The minutes also reflect discussion about the registration of the applicant under the Act.  The 
minutes provide that it was also agreed that the foundation board of the applicant was to consist of the “current members of the 
steering group with formal elections in the future”.  The meeting also discussed that the launch of the applicant was to take 
place on 21 November 2009 and agreed on the form of a logo.  The minutes said that the “rules and constitution” should be 
available to all members later that week or early the following week.   

17 At a meeting on 16 January 2009 the applicant adopted and approved draft rules which had been previously circulated to board 
members. 

18 As stated in the supplementary affidavit of Mr Hall, notice of that meeting was given to members together with a copy of the 
draft rules.  The notice said that the purpose of the meeting was to make a resolution approving the rules.  In his first affidavit 
Mr Hall said that the draft rules had been circulated to board members at least seven days prior to the meeting.  The minutes of 
the meeting of 16 January 2009 provide that the meeting was attended by Mr Pietropiccolo and four board members.  It also 
records that a majority of the board member attendees adopted and approved “the draft Rules of Community Employers WA, 
those draft Rules having been circulated to the Board Members at least seven (7) days prior to the meeting and they become 
herefrom [sic] the Rules of the Community Employers WA”.  A copy of the rules which were adopted was annexed to the 
affidavits of Mr Pietropiccolo and Mr Hall.  As earlier mentioned a copy was also lodged with the Registrar at the same time as 
the present application.   

19 Rule 5 sets out the objects of the applicant as follows: 
“5 OBJECTS 

5.1 The objects for which the Association is established are to: 
(a) Strive to improve the pay and conditions of employees in the 

not for profit community and welfare sector in Western 
Australia. 

(b) Protect and further the interests of Members regarding 
industrial and employment issues. 

(c) Promote consultation and co-operation between employer 
organisations in the not for profit community and welfare 
sector in Western Australia. 

(d) Liaise with the State and Federal Governments regarding 
relevant industrial, financial and community issues affecting 
the Association. 

(e) Act as an employer organisation in regard to matters of a 
general industrial, employee and/or award nature for which 
purposes the Association will, among other things take such 
steps as are necessary to enable it to represent its Members 
before the Western Australian Industrial Relations 
Commission and other tribunals, boards or bodies according to 
law. 

(f) Assist Members to have the resources to provide excellent, 
respectful and caring services to the not for profit community 
and welfare sector in Western Australia. . 

(g) Strive to promote community awareness and knowledge of the 
needs of persons requiring welfare and community-based 
services. 

(h) Collect, circulate and publish information about community, 
welfare and associated issues. 
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(i) Strive to ensure that Members have sufficient resources to 
assist vulnerable members of the community. 

(j) To register the Association as an organisation of employers 
under the Industrial Relations Act 1979 (WA) or under any 
Commonwealth or State industrial Relations, Co-operative or 
like legislation [sic]. 

(k) To exercise all available powers, privileges and advantages 
provided under the Industrial Relations Act 1979 (WA) or 
under any Commonwealth or State industrial Relations, Co-
operative, Property or like legislation [sic]. 

(l) Take such actions as are related to the achieving the above 
objects and further development of welfare and general 
community objectives.” 

20 The expression “not for profit” is defined in rule 3.1 to mean “an object or a purpose which is charitable or for the public 
benefit which does not entail the making of profit”.  I note that rule 5.1(j) includes as one of its objects the registration of the 
applicant as an organisation of employers under the Act.   

21 Rule 6.1 provides that membership of the applicant “shall consist of such organisations which are employers within the not for 
profit community and welfare sector in Western Australia who shall be approved for membership by the Board”. 

22 Rule 13 refers to the “Board”.  This is defined in rule 3.1 to mean the “body duly elected to govern the affairs of the 
Association”.  Rule 13.1 provides that the “supreme control” of the applicant is vested in its members but the “day to day 
management of the business and control of” the applicant “shall be vested in the Board”.  Also set out in rule 13.1 are the 
office holders to serve as “foundation Board members”.   

23 Rule 14 sets out the powers of the board.  Relevantly rule 14.1(i) provides the board with the power to “take all steps necessary 
to register the Association as an organisation of employers” under the Act. 

24 Rules 14.2-14.7 provide for the way in which meetings of the board shall be called and take place.  Rule 14.2 provides that the 
board shall meet at least four times every year.  Rule 14.3 provides that additional meetings of the board may be convened by 
the president or three members.  Rules 14.4 and 14.5 contain notice provisions which are relevant to the present application.  
They provide as follows: 

“14.4 Written notice of a meting shall be given by the Secretary to each 
member of the Board and together with agenda and any supporting 
documents shall be despatched to members not later than seven (7) 
days prior to day appointed for the meeting. 

14.5 The notice shall specify the general nature of the business to be 
transacted and no business other than that business shall be 
transacted at meeting unless the President or the members present 
unanimously determine that supplementary business is of such an 
urgent nature that it should be dealt with at the meeting.” 

25 Rule 14.6 provides that five members of the board shall constitute a quorum for the transaction of business at a meeting, which 
shall be decided in the affirmative if a majority of members present are in favour of the resolution put.  Rule 14.7 provides that 
no business shall be transacted unless a quorum is present. 

26 In his supplementary affidavit, Mr Hall deposes that on 23 January 2009 Ms Karen Blyth, his executive assistant, sent by email 
to the applicant’s board members, the notice of a meeting to occur on 4 February 2009.  Also sent was a copy of the minutes of 
the board meeting on 16 January 2009.  The notice was signed by Mr Pietropiccolo and dated 22 January 2009. 

27 The notice of meeting set out the date, time and location of the meeting.  It also provided: 
“The purpose of the meeting is as follows: 
1. Make a Resolution that Community Employers WA will apply to the 

Full Bench of the Western Australian Industrial Relations 
Commission for registration of Community Employers WA as an 
Organisation of Employers under the Industrial Relations Act 1979 
(WA).” 

28 The minutes of the meeting on 4 February 2009 were annexed to both the affidavits of Mr Pietropiccolo and Mr Hall.  As 
deposed by each of them, at the meeting it was resolved that the applicant apply to the Full Bench for registration as an 
organisation of employers and for registration of the rules of the applicant in accordance with the Act. 

29 The minutes include a note that a quorum of six board members was present at the meeting.  The minutes record that the 
president put the motion that the applicant apply to the Full Bench for registration as an organisation of employers.  The 
minutes also record that it was resolved by a majority of board members to apply for registration.  The minutes also set out the 
reason for the resolution as being “to be able to represent employer organisations in the not for profit non-government 
community and welfare sector in Western Australia”.   

30 The minutes record that there was no additional business.  The minutes are apparently signed by Mr Pietropiccolo as president 
and dated 4 February 2009.   
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31 Also on 4 February 2009 Mr Pietropiccolo signed a letter to members of the applicant informing them of the intention to apply 
for registration.  Annexed to the affidavits of Mr Pietropiccolo and Mr Hall was a sample of the letters which were sent by 
email and ordinary post.  In summary the letters: 

(a) Informed members of the intention to apply for registration. 
(b) Provided a copy of the proposed rules of the applicant if registered. 
(c) Advised members that they may object to the making of the application for registration or the rules or any of 

them by forwarding a written objection to the Registrar of the Commission. 
(d) Advised that the application was anticipated being made “in the next few weeks”. 
(e) Advised that the Registrar would publish in the Western Australian Industrial Gazette a notice that any 

person who objects to the registration and who having given notice of the objection satisfied the Full Bench 
that they have a sufficient interest in the matter, may appear and be heard. 

(f) Advised members that at that point they had a separate and additional opportunity to make an objection to 
the registration. 

32 Also annexed to the affidavits of Mr Pietropiccolo and Mr Hall were a bundle of emails from members of the applicant 
confirming receipt of the letter and rules just referred to. 

Compliance with Statutory Criteria 
33 The applicant contends that the facts deposed in the affidavits which I have referred to satisfy the requirements of s54 and s55 

of the Act.   
34 In my opinion the requirements of s54(1) of the Act, quoted above, have been satisfied.  The evidence establishes the 

requirement of not less than 200 employees.  The evidence from Mr Pietropiccolo and Mr Hall, the rules of the applicant and 
the list of members satisfies me that the respondent consists of two or more employers who are associated for the purpose set 
out in s54(1)(b) of the Act. 

35 Section 55(4)(a) of the Act requires that the application for registration has been authorised in accordance with the rules of the 
organisation.  In The Electrical and Communications Association of Western Australia (Union of Employers) (2007) 87 WAIG 
2899 I set out, with the agreement of the other members of the Full Bench, the requirements of s55(4)(a) at [38] and [39] as 
follows: 

“38 Section 55(4)(a) of the Act requires the Full Bench to be satisfied the 
application ‘has been authorised in accordance with the rules of the 
organisation’.  In my opinion authorisation in accordance with the 
rules involves compliance with the process required by the rules to 
pass a motion to apply to alter the rules.  This includes all aspects of 
the process including relevant notice requirements. 

39 Put slightly differently, in the context of an application to alter the 
rules, s55(4)(a) of the Act requires the Full Bench to analyse and 
determine:- 
(a) What is required under the rules to authorise an alteration 

application. 
(b) What actions have been taken to purportedly comply with 

these requirements. 
(c) Whether compliance has occurred.” 

36 These observations were applied to the registration of an organisation, with appropriate modifications, In the Matter of an 
Application by the Western Australian Principals’ Federation for Registration (2008) 88 WAIG 1812. 

37 The authorisation for the application occurred at the meeting on 4 February 2009.  I am satisfied that the authorisation occurred 
in accordance with the rules.  The meeting on 4 February 2009 was constituted by a quorum of board members.  Notice of the 
meeting was given to members in accordance with rules 14.4 and 14.5.  As notice of the meeting was given on 23 January 
2009, it satisfied the seven day requirement in rule 14.4.  Rule 14.4 provides that the notice of the meeting shall be given by 
the secretary.  This occurred because Ms Blyth sent the notice of the meeting to members at the direction of Mr Hall.  The 
notice was signed by Mr Pietropiccolo, as president, in accordance with rule 14.3.  Rule 14.4 also provides that the notice of 
the meeting shall be provided “together with agenda and any supporting documents”.  I note that there was no separate piece of 
paper provided to the board members which set out an agenda for the meeting.  In my opinion however this is not problematic.  
The notice itself set out the “purpose of the meeting” which was sufficient to satisfy the agenda requirement.  In addition the 
minutes of the meeting establish that no business in addition to the resolution to apply for registration was transacted at the 
meeting.  The notice also complied with rule 14.5, in that it set out “the general nature of the business to be transacted”.   

38 Accordingly the requirements of s55(4)(a) have been satisfied.   
39 I am also satisfied that the requirements of s55(4)(b) have been met.  Compliance occurred by the sending of the letter dated 

4 February 2009 to the members of the applicant.  As set out earlier the letter advised of the intention to apply for registration, 
enclosed a copy of the proposed rules and advised of how an objection may be made to the Registrar.  Additionally I am 
satisfied having regard to the structure of the applicant that the members have been afforded a reasonable opportunity to make 
an objection.  The members, who are all employers, were advised of their entitlement to make an objection in February 2009 
and the application was not heard until 31 August 2009.   
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40 I am also satisfied that the contents of s55(4)(c) of the Act do not prevent registration.  No members of the applicant have 
objected to the making of the application or to the rules and so therefore the requirements of s55(4)(c)(i) have been met. 

41 Section 55(4)(d) is about the alteration of the rules of an organisation.  There is a requirement for the rules to provide for 
reasonable notice of any proposed alteration, the reasons for the alteration and for reasonable opportunity to object.  The 
alteration of the rules of the applicant is provided for in rule 21.  Rule 21.1(1) states that alteration of the rules must be 
approved at a general meeting held for that purpose.  The meeting must authorise the making of an application to the 
Commission to register an alteration.  The rule says that the alteration will not become effective until the Registrar of the 
Commission has given the applicant a certificate that the alteration has been registered.  Rule 21.1(2) provides for the applicant 
to forward a notice to members at their “registered address”, providing the following information: 

(a) The intention of the applicant to apply for registration of the proposed alteration of the rules; 
(b) the terms of the proposed alteration and the reasons therefore; and  
(c) that members may object to the making of the application for alteration by forwarding a written objection to 

the Registrar of the Commission, to reach the Registrar no later than 21 days after the date of receipt of the 
notice. 

42 Rule 21.1(2) does not contain a time, prior to the meeting, by which the notice must be provided.  However rule 11.1 sets out 
the notice procedure for general meetings.  This requires the secretary, at least 14 days before the date fixed for the holding of 
a general meeting, to send to each member or representative, a notice specifying the place, date and time of the meeting and the 
nature of the business proposed to be transacted at the meeting.  This requires the notice referred to in rule 21.1(2) to be 
provided at least 14 days prior to the general meeting.  Accordingly I am satisfied that the rules provide for a “reasonable 
notice” of the things described in s55(4)(d). 

Compliance with Elections Criteria 
43 Section 55(4)(e) contains requirements about the rules of an organisation relating to elections for office.  The election of board 

members of the applicant is provided for by rule 23.  The rules comply with s55(4)(e)(i) in providing that an election shall be 
by secret ballot.  Rule 23.22 provides that the election “shall be by means of a secret postal vote using the first past the post 
system”.  Rules 23.15-23.21 provide the details of how the ballot is to be conducted.  In summary, these rules set out that: 

(a) A returning officer must print sufficient ballot papers for the purpose of the election. 
(b) Ballot papers are to be printed on watermark paper and initialled by the returning officer before distribution. 
(c) The returning officer is to fix dates when the ballot is opened and closed.  The period of the ballot being 

open is to be not less than 21 days nor more that 28 days. 
(d) The returning officer shall forward by pre paid post to each member the ballot paper to reach the member 

not less than 14 days before the closing of the ballot.  The ballot paper and other ballot material is to be in a 
sealed envelope and the return of the ballot paper is to be provided for without expense to the member. 

(e) The ballot paper is to be returned in the envelope provided, addressed to a post office box rented in the 
name of the applicant and the applicant shall provide the key of the post office box to the returning officer 
before the ballot papers are sent out. 

44 Accordingly the election is by secret ballot and there is compliance with s55(4)(e)(i) of the Act.  
45 Section 55(4)(e)(ii) provides that the rules of an organisation relating to elections for office must conform with the 

requirements of s56(1) of the Act.  The content of s56(1) of the Act is as follows: 
“56. Rules to provide for secret ballots etc.  

(1) The rules of an organisation —  
(a) shall provide for the conduct of every election to an 

office within the organisation (including the 
acceptance or the rejection of nominations) by a 
returning officer, not being the holder of any other 
office in, and not being an employee of, the 
organisation; 

(b) shall provide that, if the returning officer conducting 
such election finds a nomination to be defective, he 
shall before rejecting the nomination, notify the person 
concerned of the defect, and where it is practicable to 
do so, give him the opportunity of remedying the 
defect within such period as is applicable under the 
rules, which shall, where practicable, be not less than 
7 days after his being so notified; 

(c) shall provide for the election of the holder of each 
office within the organisation, such election to be 
either by —  
(i) a direct voting system; or 
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(ii) a collegiate electoral system being, in the case 
of an office the duties of which are of a 
full-time nature, a one-tier collegiate electoral 
system; 

(d) shall, in relation to any election for office —  

(i) provide that the election shall be by secret 
ballot; 

(ii) make provision for —  

(I) absent voting; 

(II) the manner in which persons may 
become candidates for election; 

(III) the appointment, conduct and duties of 
returning officers; 

(IV) the conduct of the ballot; 

(V) the appointment, conduct, and duties 
of scrutineers to represent the 
candidates at the ballot; and 

(VI) the declaration of the result of the 
ballot; 

and 

(iii) ensure, as far as practicable, that no 
irregularity can occur in connection with the 
election; 

(e) shall not permit a person to be elected to hold an office 
within the organisation for a period exceeding 4 years 
without being re-elected; and 

(f) shall not permit a person to be elected to fill a casual 
vacancy in an office for a period exceeding the 
unexpired portion of the term of the person who has 
vacated the office.” 

46 The other subsections of s56(2) and (3) are not relevant to the applicant.  This is because they apply to organisations who were 
registered prior to the coming into operation of s56 of the Act. 

47 Section 56(1)(a) of the Act provides for the conduct of an election to be by a returning officer, not being an office holder or 
employee of the organisation.  This requirement is met by rule 23.6.  It requires the board to appoint a returning officer who is 
not the holder of any office in and not an employee of the applicant for the purpose of conducting the election.  The 
appointment is to be made not later than 31 May in each election year.  Rule 23.5 provides that 2009 and every fourth year 
thereafter is an election year. 

48 Section 56(1)(b) of the Act provides for the returning officer to give notification of a defective nomination for office.  This is 
specifically provided for in rule 23.12 of the rules. 

49 Section 56(1)(c) of the Act contains a requirement about the method for election of the holder of an office.  One of the options 
is for a “direct voting system”.  That expression is defined in s52 of the Act.  Relevantly a direct voting system is a “method of 
election by secret postal ballot at which all financial members … are, subject to reasonable provisions with respect to 
enrolment, eligible to vote”.  This requirement is satisfied by rule 23.10.  It provides that every member of the applicant as at 
the day on which the returning officer calls for nominations, shall be eligible to vote.  Rule 23.9 provides that a returning 
officer shall obtain from the secretary a list of the members eligible to vote through their nominated representative.  Rule 
23.18, referred to above, requires the returning officer to provide a ballot paper to each member of the applicant. 

50 I am also satisfied that the rules comply with the requirements of s56(1)(d) of the Act.  As I have already said the election is to 
be by secret ballot.  The rules make provision for absent voting in rule 23.19.  By that rule a representative of a member who is 
to be absent from the state or in some remote area of the state so as to prevent a member from casting a vote may apply in 
writing to the returning officer for an absentee vote.  The rules also provide for the manner in which persons may become 
candidates for election.  This is contained in rules 23.3, 23.4, 23.7, 23.8, 23.11 and 23.12.  In summary, the returning officer is 
to call for nominations by written notice circulated to representatives of members no later than 31 July of each election year.  
Rule 23.8 provides for the dates of commencement and closing of nominations.  Rule 23.11 provides that nominations must be 
in writing and signed by the representative of the member and made at the time, place and manner specified in the notice to 
members calling for nominations.  As set out earlier rule 23.12 provides for the acceptance or rejection of nominations.   
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51 Section 56(1)(d)(ii)(III) and (IV) of the Act require the rules to provide for the appointment, conduct and duties of returning 
officers and the conduct of the ballot.  This is set out in comprehensive form in rule 23.   

52 Section 56(1)(d)(ii)(V) of the Act require the rules to provide for the appointment, conduct and duties of scrutineers to 
represent candidates at the ballot.  This is provided for in rule 23.23.  A candidate in a ballot may nominate to the returning 
officer at the time of their nomination one scrutineer to represent the candidate.  Rule 23.24 provides that the returning officer 
shall give every facility to the scrutineers to examine the count and attend and represent the interests of the candidate who 
nominated them at every stage of the ballot.   

53 Section 56(1)(d)(ii)(VI) of the Act requires the rules to provide for the declaration of the result of the ballot.  This is provided 
for in rule 23.29 of the applicant.  The returning officer is to declare the result of the election at a general meeting.  At the 
meeting the returning officer is also to provide a report of the election showing the number of votes cast for each candidate, the 
number of informal votes and the number of ballot papers issued but not returned up until the time the ballot closed.  Rule 
23.17 provides that the count of ballot papers shall be completed not later than 30 October in each election year.   

54 Section 56(1)(d)(iii) provides that the rules shall ensure, as far as practicable, that no irregularity can occur in connection with 
an election.  I am satisfied that the comprehensive contents of rule 23 satisfy this criteria.  (“Irregularity” is defined in s7 of the 
Act). 

55 The requirements of s56(1)(e) of the Act are met in that every fourth year is an election year under rule 23.5.  This means that a 
person is not permitted to be elected to hold office for a period exceeding four years without being re-elected. 

56 Section 56(1)(f) is about the filling of a casual vacancy.  Such a person is not to fill a casual vacancy for a period exceeding the 
unexpired portion of the term of the person who has vacated the office.  Casual vacancies in office are provided for by rule 24 
of the rules of the applicant.  This makes it plain that the term of a casual vacancy is not to exceed the unexpired portion of the 
term of the person who has vacated the office.  Rule 24.1 provides for the office of a member of the board becoming “vacant or 
is required to be filled between the date of periodical elections”.  Rule 24.2 provides that in such circumstances a casual 
vacancy shall exist for the purposes of the rules.  The balance of rule 24 provides for the method by which casual vacancies are 
to be filled. 

57 Accordingly, all of the rules of the applicant relating to elections conform with the requirements of s56(1) of the Act and 
therefore comply with s55(4)(e)(ii) of the Act.   

58 In addition as I have said the rules do ensure, as far as practicable, that no irregularity can occur in connection with an election, 
thereby satisfying the concluding words of s55(4)(e). 

Section 55(5) of the Act 

59 I am also satisfied that the contents of s55(5) of the Act do not prevent the registration of the applicant.  There is no evidence 
nor other material before the Full Bench which suggests that if registered the applicant’s rules relating to membership will 
enable it to enrol as a member some or all of the persons eligible to be members of another registered organisation. 

60 Accordingly, all of the statutory requirements for registration of the applicant have been met. 

Fair Work Act 2009 

61 During the hearing of the application an issue was raised as to whether the contents of the Fair Work Act 2009 (Cth) created 
any complications for the applicant given that at least some of its members are incorporated.  This is because, in general terms, 
the Fair Work Act excludes “constitutional corporations”, including “trading corporations” from the operation of the Act.  
Relevantly this occurs where the Fair Work Act applies to an employer and because of the content of s109 of the Constitution.  
This is the result of s26(1)-(3) of the Fair Work Act, together with s13 and s14 which define a “national system employee” and 
“national system employer”.  A national system employer includes a “constitutional corporation”.  Section 26(1) of the Fair 
Work Act says that act is intended to apply to the exclusion of a State or Territory industrial law (which includes the Act, see 
s26(3)), “so far as they would otherwise apply” in relation to a national system employee or employer.  However, s27(1)(c) of 
the Fair Work Act provides that s26 does not apply to a law of a State or Territory so far as the law deals with any “non 
excluded matters”.  Section 27(2) provides a definition of “non excluded matters”.  This includes in s27(2)(l)(ii) and (iii) 
“employer associations” and “members of employee associations or of employer associations”.  Due to this I am satisfied that 
the Fair Work Act does not apply to the present application.  That is the Fair Work Act does not prevent the Full Bench from 
dealing with the application to authorise the registration of the applicant. 

Exercise of Discretion 

62 Apart from what is set out above, there are no other statutory criteria to guide the Full Bench in deciding whether or not to 
authorise the registration of an organisation.  By the use of the word “may” in s54(1) of the Act, the power of the Full Bench to 
authorise is discretionary.  In my opinion, in exercising its discretion the Full Bench should act in accordance with s26(1)(a); 
that is “according to equity, good conscience, and the substantial merits of the case…”. In addition, in my opinion, the 
authorisation of registration should be consistent with the principal objects of the Act contained in s6. 

63 I am satisfied that, given the objects of the applicant as quoted above, registration will be consistent with the principal objects 
of the Act.  Examples provided by counsel for the applicant, which I accept, are the principal objects of providing a “system of 
fair wages and conditions of employment” (s6(ca)) and to “facilitate the efficient organisation and performance of work 
according to the needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and 
enterprises” (s6(af)).   
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64 In my opinion the members of the applicant are employers with a distinct area of operation, being the non for profit and 
community welfare sector of employment in Western Australia.  It is in my opinion consistent with the Act to authorise the 
registration of the applicant.  It will enhance the prospect of providing for fair wages and conditions of the employees of the 
applicant’s members and the efficient performance of work in the relevant industry. 

65 Accordingly, given the statutory requirements are met and there is good reason to authorise the registration of the applicant, the 
authority of the Full Bench should be provided.   

66 Section 58(2) of the Act provides that the Full Bench may authorise the Registrar to register an organisation unconditionally or 
subject to some direction.  In my opinion there is no reason to authorise the Registrar to do other than register the applicant 
unconditionally. 

Minute of Order 

67 In my opinion a minute of proposed order should be published in the following terms: 

1. The Full Bench authorises the registration of the applicant 
organisation under Division 4 of Part II of the Industrial Relations Act 
1979 (WA). 

68 If the applicant wishes to provide any written submissions on the form of the order, by way of a speaking to the minute, they 
may do so within seven days.   

69 Once the order of the Full Bench is made then the Registrar must register the applicant in accordance with s56 of the Act. 

BEECH CC: 

70 I have read the decision of his Honour in this matter.  I agree with his decision and have nothing to add. 

WOOD C: 

71 I have read the Reasons for Decision of his Honour, the Acting President and I agree with those reasons and have nothing to 
add. 

 
 

2009 WAIRC 00838 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNITY EMPLOYERS WA 
APPLICANT 

CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
 CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S WOOD 
DATE THURSDAY, 24 SEPTEMBER 2009  
FILE NO/S FBM 1 OF 2009 
CITATION NO. 2009 WAIRC 00838 
 

Result Application granted 
Representation 
Applicant Mr B Jackson (of Counsel), by leave 
 

Order 
This matter having come on for hearing before the Full Bench on 31 August 2009, and having heard Mr B Jackson (of Counsel), by 
leave, on behalf of the applicant, and reasons for decision having been delivered on 15 September 2009, it is on this day, Thursday 
24 September, ordered that: 

1. The Full Bench authorises the registration of the applicant organisation under 
Division 4 of Part II of the Industrial Relations Act 1979 (WA). 

By the Full Bench 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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FULL BENCH—Procedural Directions and Orders— 

2009 WAIRC 00677 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPELLANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
 SENIOR COMMISSIONER J H SMITH 
 COMMISSIONER S WOOD 
DATE WEDNESDAY, 16 SEPTEMBER 2009 
FILE NO/S FBA 5 OF 2009 
CITATION NO. 2009 WAIRC 00677 
 

Result Application discontinued 
 

Order 
Whereas the appellant has filed a notice of discontinuance on 19 August 2009, it is this day, 16 September 2009, ordered that: 

1. The application is discontinued. 
By the Full Bench 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

COMMISSION IN COURT SESSION—Appeals against decisions of 
Boards of Reference— 

2009 WAIRC 00684 
AGAINST THE DECISION IN MATTER NO BOR 2/2008 GIVEN ON 4/06/2009 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KEITH SKILL 

APPELLANT 
-v- 
CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S WOOD 
 COMMISSIONER S M MAYMAN 
HEARD THURSDAY, 3 SEPTEMBER 2009 
DELIVERED MONDAY, 21 SEPTEMBER 2009 
FILE NO. APPL 47 OF 2009 
CITATION NO. 2009 WAIRC 00684 
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CatchWords Appeal from a Board of Reference – Ability to appeal against a finding of fact – Appeal must be 
heard and determined on facts found by the Board of Reference – Industrial Relations Act 1979 s 48, 
– Construction Industry Portable Paid Long Service Leave Act 1985 ss 21, 50 

Result Appeal dismissed 
Representation  
Appellant Mr L Edmonds, of counsel 
Respondent Mr S Kemp, of counsel 
 

Reasons for Decision 
BEECH CC and WOOD C: 
1 On 5 September 2007 the Construction Industry Long Service Leave Payments Board (the Board) advised Mr Skill, the 

appellant in this matter, that it had considered his application for recognition of past service with Otis Building Technologies 
from 1995 to 2003 but had declined his application (AB2).  Essentially, the Board found that it was unable to make a 
determination of the number of service days, if any, that Mr Skill should have been allocated in the long service leave 
payments scheme (the Scheme).  The Board reached this decision because Mr Skill’s claim covers an eight year period dating 
back 12 years and the Board has had difficulty satisfying itself in regard to Mr Skill’s classification and the work he actually 
performed.  It noted that the work that Mr Skill was performing involved routine testing to a large extent, 50/50 by Mr Skill’s 
own account, which work would not be covered by the Scheme. 

2 From this decision, Mr Skill appealed to a Board of Reference which is provided for in s 50 of the Construction Industry 
Portable Paid Long Service Leave Act 1985 (the CIPPLSL Act).  Section 50 provides that all claims arising out of six stated 
matters may be made to the Board of Reference constituted under the Industrial Relations Act 1979 (the IR Act) in relation to 
long service leave.  One of those stated matters is: 

(e)  the entitlement of an employee to long service leave. 
It was, presumably, under that provision that Mr Skill’s claim came before the Board of Reference. 

3 Section 50 of the CIPPLSL Act provides that the provisions of s 48(8), (9), (10), (11) and (12) of the IR Act apply as though 
the claim before the Board of Reference was a claim under that section.  In particular, s 48(11) provides a right of appeal to 
this Commission in Court Session.  Section 48(12) provides as follows: 

(12) An appeal under subsection (11) shall be heard and determined on the facts referred to in subsection (9)(a) and 
the Commission in Court Session may, if it upholds the appeal, rescind or vary the decision in such manner as it 
sees fit or may remit the matter to the Board of Reference for further hearing and determination. 

4 The Board of Reference on this occasion was constituted by a Commissioner of the Western Australian Industrial Relations 
Commission.  The decision of the Board of Reference as constituted was delivered on 4 June 2009 (2009) 89 WAIG 922; 
[2009] WAIRC 00356. The Board of Reference dismissed Mr Skill’s appeal and it is against that dismissal that this appeal is 
brought.   

5 The appeal is bought on three grounds.  They are as follows: 
1. The learned Commissioner erred when he found that for an employee to be entitled to obtain benefits under the 

Construction Industry Portable Paid Long Service Leave Act 1985 (the Act), the employee concerned needs to 
be registered under s 21 for the entire period of service in respect of which the entitlement is claimed; 

2. The learned Commissioner erred when he found the Respondent had the power to deregister the Appellant from 
the Construction Industry Long Service Leave Scheme; and 

3. The learned Commissioner erred when he found there was insufficient evidence to enable a determination to be 
made of the days of service that would be credited to the Appellant in order to confer an entitlement to long 
service leave under the Act. 

6 By s 48(12) it is necessary for the Commission in Court Session to hear the appeal on the facts referred to in 
subsection 48(9)(a).  For reasons which will become apparent, we have found it appropriate to deal first with appeal ground 3.  
The Board of Reference found at paragraph [50] (AB53) that there is insufficient evidence to enable a determination to be 
made of the days of service that would be credited to Mr Skill in order to confer an entitlement to long service leave and that 
there are no adequate records of Mr Skill’s service for the purposes of calculating an entitlement by way of employer returns 
made under the CIPPLSL Act.  Those are facts found by the Board.  Ground 3 alleges the Board erred in finding those facts.   

7 It is at this point that the limited nature of an appeal under s 48 of the IR Act becomes relevant.  The limited nature of such an 
appeal was considered by the Industrial Appeal Court in Thomas Massam Real Estate v. Evans (1995) 75 WAIG 2473.  In that 
matter, Kennedy J stated as follows: 

The appeal to the Commission in Court Session was presented as if it had been made in the exercise of a general right of 
appeal.  Patently, however, no general right of appeal is conferred by s48 and, in my view, it is not open to the 
Commission in Court Session, or to this Court, in the present proceedings to go behind the findings of fact.  The 
Commission in Court Session being bound by the findings, there is, in my view, no power in the circumstances of this 
case to review the findings for error of law – as to which see Australian Broadcasting Commission v Bond (1990) 170 
CLR 321, per Mason CJ, at 355-357 – or to remit the matter to the Board of Reference for further hearing and 
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determination.  The Commission in Court Session has no power, such as is conferred upon the Supreme Court with 
respect to cases stated by O31 r8(4) of the Supreme Court Rules, to order that the memorandum be sent back to the 
Tribunal for amendment.  An appellant can gain no assistance from s48(11) of the Act to remit the matter to the Board of 
Reference. That provision only operates following the allowance of an appeal, and it cannot be used to avoid the specific 
terms of s48(12) regarding the basis upon which the appeal is to be heard and determined. 

8 Rowland J agreed with Kennedy J.  Murray J stated on this point as follows: 
Therefore, in my opinion, it is not possible on an appeal against the decision of the Board to challenge, as the appellant 
sought to do before the Commission in Court Session, those findings of fact.  It is not in my opinion possible to challenge 
them on the ground that they were wrong findings having regard to the evidence, findings which were against or not 
supported by the evidence, or indeed upon the ground of law that they were findings entirely unsupported by the 
evidence, or findings by way of inference upon evidence which could not support the drawing of the inference. 

9 This decision was followed by the Commission in Court Session in Construction Industry Long Service Leave Payments Board 
v. Claude Neon (Australia) Pty Ltd (1998) 78 WAIG 2590. 

10 In our view it is significant that the Board of Reference found there is insufficient evidence to enable a determination to be 
made of the days of service that would be credited to Mr Skill in order to confer an entitlement to long service leave.  The 
attack upon that finding in ground 3 of the appeal, as the respondent in this matter correctly points out, is not able to be made.  
This appeal must be heard and determined on the facts as found by the Board of Reference.  On those facts the appeal cannot 
possibly succeed because even if the Board of Reference erred as alleged in grounds 1 and 2, there will still be insufficient 
evidence to enable a determination to be made of the days of service that will be credited to Mr Skill in order to confer an 
entitlement to long service leave. 

11 Indeed, we do not understand Mr Skill to challenge the correctness of these facts found by the Board.  Rather, the submission 
is that Mr Skill was denied procedural fairness on the point and as such the matter should be remitted back to the Board of 
Reference for its consideration of any further evidence which Mr Skill may be able to bring.  However, as made clear in the 
decision of Kennedy J, Mr Skill can gain no assistance from s 48(11) of the IR Act to remit the matter to the Board of 
Reference.  That only operates following the allowance of the appeal and it cannot be used to avoid the specific terms of 
s 48(12).   

12 Accordingly, in our view the appeal cannot succeed and must be dismissed. 
13 We were urged by Mr Skill’s counsel to nevertheless venture an opinion on the matter referred to in the first ground of appeal.  

However, there is, in our view, much to be said for the views of the respondent in that such comments would be obiter and not 
binding.  Further, if the respondent objects to the comments, the respondent would be placed in the invidious position of not 
being able to challenge them because the decision in the matter is that the appeal be dismissed.  In our respectful observation, 
if the issue raised in the first ground of appeal is of such fundamental importance, it is best not dealt with on the run, so to 
speak, in proceedings where the disposition of the appeal is on another ground entirely. 

MAYMAN C: 
14 I have reflected on the draft reasons of the Chief Commissioner and Commissioner Wood and the restrictions placed on the 

Commission in Court Session by s 48(12) of the Industrial Relations Act 1979.  I agree with those reasons and have nothing 
further to add except to suggest that the first ground of the appellant’s appeal is not necessarily without merit. 

 
 

2009 WAIRC 00685 
AGAINST THE DECISION IN MATTER NO BOR 2/2008 GIVEN ON 4/06/2009 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KEITH SKILL 

APPELLANT 
-v- 
CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S WOOD 
 COMMISSIONER S M MAYMAN 
DATE MONDAY, 21 SEPTEMBER 2009 
FILE NO/S APPL 47 OF 2009 
CITATION NO. 2009 WAIRC 00685 
 

Result Appeal dismissed 
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Order 
HAVING heard Mr L Edmonds, of counsel on behalf of the appellant and Mr S Kemp, of counsel on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers conferred on it under s 27(1) of the Industrial Relations Act 1979, hereby 
orders –  

THAT the appeal be and is hereby dismissed. 

(Sgd.)  A R BEECH, 
 Chief Commissioner, 
[L.S.] On behalf of the Commission In Court Session. 

 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2009 WAIRC 00657 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY D MULLEN AND CHRISTOPHER C SHARPE 
APPLICANTS 

-and- 
ANNE GISBORNE, 
PRESIDENT OF THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA (INC.) 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO PRES 9 OF 2009 
CITATION NO. 2009 WAIRC 00657 
 
Decision Application adjourned 
Appearances 
Applicants In person 
Respondent Mr R Kenzie QC, by leave, via video-link 
   Mr S Millman (of counsel), by leave 
 

Order 
This matter having come on for a directions hearing before me on 10 September 2009, and having heard Mr A D 
Mullen and Mr C C Sharpe on their own behalves as the applicants, and Mr R Kenzie QC, by leave, via video-link, 
and with him Mr S Millman (of counsel), by leave, on behalf of the respondent, it is this day, 10 September 2009, 
ordered that: 

1. The directions hearing be adjourned to 2:00pm on Tuesday, 15 
September 2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00672 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY D MULLEN, CHRISTOPHER C SHARPE 
APPLICANTS 

-and- 
ANNE GISBORNE, PRESIDENT OF THE STATE SCHOOL TEACHERS UNION OF WESTERN 
AUSTRALIA (INC.) 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 15 SEPTEMBER 2009 
FILE NO/S PRES 9 OF 2009 
CITATION NO. 2009 WAIRC 00672 
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Decision Orders and directions 
Appearances 
Applicants In person 
Respondent In person 
 

Order 
This matter having come on for a directions hearing before me on 15 September 2009, and having heard 
Mr A D Mullen and Mr C C Sharpe on their own behalves as applicants, Ms A Gisborne on her own behalf as 
respondent, and Mr R Kenzie QC, by leave, via video-link, and with him Mr S Millman (of Counsel), by leave, on 
behalf of The State School Teachers Union of Western Australia Inc, it is this day, 15 September 2009, ordered that: 

1. The State School Teachers Union of Western Australia Inc has leave 
to intervene in these proceedings. 

2. Leave is granted to the intervener to be represented by solicitors and 
counsel. 

3. Within seven days the intervener provide to the members of its State 
Council, notice of the present proceedings and the date of the next 
directions hearing. 

4. The applicants by 4.00pm on Friday, 18 September 2009 file and 
serve on the respondent and the intervener a document setting out the 
particulars of:- 
(a) The true interpretation of the rules of the intervener as is 

asserted by them. 
(b) The orders sought under s66 of the Industrial Relations Act 

1979 (WA). 
5. The applicants file and serve on the respondent and the intervener by 

10.00am on Tuesday, 29 September 2009 a document setting out an 
outline of the facts and contentions in support of the application. 

6. The application be adjourned to a directions hearing on a date to be 
fixed. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00843 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PRESIDENT 
CITATION : 2009 WAIRC 00843 
CORAM : THE HONOURABLE M T RITTER, ACTING PRESIDENT 
HEARD : THURSDAY, 10 SEPTEMBER 2009, TUESDAY, 15 SEPTEMBER 2009 
DELIVERED : TUESDAY, 15 SEPTEMBER 2009 
FILE NO. : PRES 9 OF 2009 
BETWEEN : ANTHONY D MULLEN, CHRISTOPHER C SHARPE 

Applicants 
AND 
ANNE GISBORNE, PRESIDENT OF THE STATE SCHOOL TEACHERS UNION OF 
WESTERN AUSTRALIA (INC.) 
Respondent 

 

CatchWords: 
Industrial Law (WA) – Application under s66 of the Industrial Relations Act 1979 (WA) – Objection by the applicants to the 
respondent’s representation by counsel – Respondent had no representation, intervener had legal representation – Disparity of 
representation – Representation of intervener by legal counsel of assistance to the Commission – Objection dismissed 
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Legislation: 
Industrial Relations Act 1979 (WA): s66 
Result: 
Objection dismissed 
Representation: 
Counsel: 

Applicant: In person 
Respondent: In person 

 State School Teachers’ Union of Western Australia (Inc): Mr R Kenzie, QC, by leave 
Solicitors: 
 State School Teachers’ Union of Western Australia (Inc): Slater & Gordon 
 

Reasons for Decision 
(Given Extempore and Edited from the Transcript) 

RITTER AP: 
1 The substantive application before me is an application pursuant to s66 of the Industrial Relations Act 1979 (WA).  Broadly, 

the applicants seek the assistance of the Commission to properly construe the rules of the State School Teachers’ Union of 
Western Australia (Inc) (the Union).  The applicants also contend that the construction of the rules made by the Union led to 
certain decisions being made which disadvantaged the applicants; and that those decisions were made contrary to the rules.  
When the matter came on before me last week for directions, Mr Kenzie QC and Mr Millman, instructed by Slater and Gordon, 
appeared to represent the Union.  As at that stage, the Union was neither a party to the proceedings nor had sought leave to 
intervene.  (The Union has now done so).  At that time the only respondent to the application was Ms Gisborne, the President 
of the Union.  Mr Mullen, speaking on behalf of both applicants, submitted that Ms Gisborne should not be legally represented.  
Quite properly, Mr Mullen then articulated the reasons for that objection and seven points were made. 

2 Mr Kenzie then submitted that he had not received instructions on those grounds of objection as neither he nor his client had 
received notice of the grounds of objection. 

3 Accordingly, the directions hearing was adjourned until today so that Mr Kenzie was able to consider the matter and obtain the 
relevant instructions.  The seven grounds of objection were as follows: 

1. The applicants contend that Slater and Gordon have a conflict of interest in this matter.  Slater and Gordon 
currently have a contract with the Union to provide legal services to the Union.  This contract is notionally 
to the benefit of all members of the Union.  The appearance of Slater and Gordon on behalf of the President 
in this matter is directly to the detriment of other members of the Union, namely the applicants. 

2. The applicants contend that the appearance of Slater and Gordon in this matter on behalf of the Union 
President is in conflict with the rules of the Union, most particularly rule 3(a) which provides that: “The 
objects of this Union shall be … to watch over and protect the interests of its members…”. 

3. The applicants have no objection to the Union President seeking advice on this matter and in fact the 
President and the Union executive have done so consistently throughout.  However, since the Union 
President has initiated and led the Union’s actions in relation to this matter, in the opinion of the applicants, 
she is well informed and well placed to respond to their arguments and advance her own.  The applicants 
believe the Union President is capable and competent to put forward her own case. 

4. The applicants are anxious to ensure that the parties are equally placed to put forward their respective cases 
without any undue disadvantage to either party.  The applicants believe the participation of qualified legal 
practitioners appearing on behalf of the Union President will be to their disadvantage. 

5. The applicants intend to represent themselves in this matter. 
6. It is the submission of the applicants that the Union President will be unfairly advantaged by the appearance 

of Slater and Gordon on her behalf and that on this basis the applicants ask the Acting President of the 
Commission to rule that Slater and Gordon no longer take part in these proceedings in acting on behalf of 
the Union President. 

7. The Union employs two advocates.  In past Commission hearings in the President’s Court the Union has 
employed the advocates to present its case on the basis of their knowledge, skills and experience. 

4 In relation to those grounds of objection, the broad submission made by Mr Kenzie is that they proceed on a false premise; the 
false premise being that Mr Kenzie and Mr Millman are seeking leave to appear for Ms Gisborne as President, when in fact 
they seek leave to appear for the Union.  I accept this submission.  For example, ground of objection 1 referred to a possible 
conflict of interest in Slater and Gordon appearing on behalf of the President.  Objection ground 2 also refers to the appearance 
of Slater and Gordon on behalf of the Union President as being in conflict with the rules of the Union, most particularly 
rule 3(a).  That object is to watch over and protect the interests of its members.   
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5 Mr Kenzie submits that if the Union is represented and provides assistance to the Commission as to the proper construction of 
the rules of the Union, then that will be part of and consistent with the object of the protection of the interests of the members.  
Objection ground 3 also refers to the President seeking advice and there being no objection to the President seeking advice, and 
being able then to act on the basis of that advice before the Commission, but not be represented.  Again that objection proceeds 
on the false premises that I have earlier referred to. 

6 Other of the objections refer to the parties being placed on an equal playing field; in effect, that they be able to put forward 
their respective cases without any “undue disadvantage” for either party.  There are a couple of points to be made about that. 
Firstly, to some extent I think it misunderstands the role that the Union will be playing in the proceedings, which is not 
necessarily to act as a protagonist, but to assist the Commission in understanding and properly construing the rules. 

7 Secondly, unfortunately, representation and legal representation is not always equal before the Commission or, indeed, any 
other court and in this particular case, I do not think that of itself is a reason to preclude the Union from instructing solicitors 
and counsel. Ground 7 refers to the employment by the Union of advocates and that in past hearings in the President’s Court 
and elsewhere in the Commission, the Union has been represented by advocates.  I accept that that is so, although I cannot 
myself remember the Union being represented by a lay advocate whilst I have been in this position. Putting that issue to one 
side, it may be that the Union does at times appear by its industrial advocates, but I do not think that carries the day in relation 
to the present matter.  It is a case where I think I will be assisted by counsel because the issue is, as I have said, the proper 
construction of the rules and the actions of the Union in passing certain resolutions based on a particular construction of the 
rules. 

8 Mr Mullen also says that if the Union is represented, then he and Mr Sharpe will need to seek representation as well, which 
would increase the potential costs for the Union because they would seek that the Union pay for their costs of representation. 

9 That may well be a consequence of not precluding the Union from being represented, but I am not satisfied that it is a 
sufficient reason for representation to be denied.  Mr Mullen says that he and Mr Sharpe had hoped to be in a position to 
simply place before the Commission their construction of the rules and have an argument with the President, who has a 
different view as to the construction of the rules.  However, as I have said, in my opinion, I will be assisted by counsel, in 
particular as the matter involves the construction of the rules of the Union. 

10 For these reasons, I would not make any order precluding the Union from being represented by solicitors and counsel.  
Ms Gisborne has not at this point sought to be represented by legal practitioners. 

 
 

2009 WAIRC 01097 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY D MULLEN, CHRISTOPHER C SHARPE 
APPLICANTS 

-and- 
ANNE GISBORNE, PRESIDENT OF THE STATE SCHOOL TEACHERS UNION OF WESTERN 
AUSTRALIA (INC.) 

RESPONDENT 
-and- 
THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA INC 

INTERVENER 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 13 OCTOBER 2009 
FILE NO/S PRES 9 OF 2009 
CITATION NO. 2009 WAIRC 01097 
 

Decision Orders and directions 
Appearances 
Applicants In person 
Respondent In person 
Intervener Mr S Millman (of Counsel), by leave 
 

Order 
This matter having come on for a directions hearing before me on 13 October 2009, and having heard Mr A D Mullen 
and Mr C C Sharpe on their own behalves as applicants, Ms A Gisborne on her own behalf as respondent, and 
Mr S Millman (of Counsel), by leave, on behalf of the intervener, it is this day, 13 October 2009, ordered that: 
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1. The respondent and the intervener by 1.00pm on 4 November 2009 
file and serve a document setting out an outline of their facts and 
contentions. 

2. The respondent and the intervener by 1.00pm on 4 November 2009 
file and serve a list of all documents relevant to the application. 

3. The application be adjourned to a directions hearing at 10.00am on 6 
November 2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00720 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GEOFFREY A. DAVIS AM, RETURNING OFFICER OF THE STATE SCHOOL TEACHERS 
UNION OF WA 

APPLICANT 
-and- 
PATRICIA BYRNE 

FIRST RESPONDENT 
MS S O'NEILL, DIRECTOR-GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

SECOND RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 22 SEPTEMBER 2009 
FILE NO/S PRES 11 OF 2009 
CITATION NO. 2009 WAIRC 00720 
 

Decision Orders and directions 
Appearances 
Applicant Mr D Howlett (of Counsel), by leave 
First Respondent Mr A Dzieciol (of Counsel), by leave 
Second Respondent No appearance 
 

Order 
This matter having come on for a directions hearing before me on 22 September 2009, and having heard Mr D 
Howlett (of Counsel), by leave, on behalf of the applicant, Mr A Dzieciol (of Counsel), by leave, on behalf of the first 
respondent, and there being no appearance by or on behalf of the second respondent, it is this day, 22 September 
2009, ordered that: 

1. The applicant have leave to file and serve an amended application by 
4.00pm on 29 September 2009. 

2. If they are not respondents to the amended application, the application 
also be served upon the present respondent, the State School 
Teachers’ Union of Western Australia (Inc) and the Electoral 
Commissioner of Western Australia. 

3. At or before the next directions hearing the parties and, if they are not 
parties, those mentioned in order 2 provide a minute of proposed order 
setting out the directions sought. 

4. The directions hearing be adjourned to a date to be fixed. 
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
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2009 WAIRC 00673 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT MCJANNETT 
APPLICANT 

-and- 
KEVIN REYNOLDS, SECRETARY - THE CONSTRUCTION FORESTRY MINING & ENERGY 
UNION OF WORKERS 

FIRST RESPONDENT 
IAN BOTTERILL RETURNING OFFICER WA ELECTORAL COMMISSION 

SECOND RESPONDENT 
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

INTERVENOR 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 16 SEPTEMBER 2009 
FILE NO PRES 5 OF 2009 
CITATION NO. 2009 WAIRC 00673 
 
Decision Orders and directions 
Appearances 
Applicant In person 
First Respondent Mr K Bonomelli (of Counsel), by leave 
Second Respondent Mr R Bathurst (of Counsel), by leave 
 
Intervenor  Mr R Kenzie QC, by leave, and with him Mr T Dixon (of Counsel), by leave 
 

Order 
This matter having come on for a directions hearing before me on 16 September 2009, and having heard Mr R Mcjannett on his 
own behalf as the applicant, Mr K Bonomelli (of Counsel), by leave, on behalf of the first respondent, Mr R Bathurst (of Counsel), 
by leave, on behalf of the second respondent, and Mr R Kenzie QC, by leave, on behalf of the intervenor, it is this day, 16 
September 2009, ordered that: 

1. The applicant have leave on 16 September 2009 to file and serve the 
affidavits of Mr Terence McParland, Mr Paul Schultz and Mr Joshua 
Daley sworn on 15 September 2009. 

2. The intervenor and the first respondent file and serve its submissions 
and any materials in support of the intervenor’s application to strike 
out the substantive application by 30 September 2009. 

3. The applicant file and serve any submissions and materials in reply by 
14 October 2009. 

4. The intervenor and the first respondent file and serve any submissions 
and materials in response by 20 October 2009. 

5. The intervenor’s application to strike out the substantive application 
be listed for hearing on 23 October 2009 at 10:00am. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
2009 WAIRC 00658 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARKO VOJKOVIC,  
 GLEN COOKSON,  
 PATRICIA ELIZABETH BURKE AND 
 MARK DAVID MUIR 

APPLICANTS 
-and- 
THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA INC "SSTU" 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO PRES 10 OF 2009 
CITATION NO. 2009 WAIRC 00658 
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Decision Application adjourned 

Appearances 

Applicants Mr D Howlett (of Counsel), by leave 

Respondent Mr P Harris (of Counsel), by leave 

 

Order 

This matter having come on for a directions hearing before me on 10 September 2009, and having heard Mr D 
Howlett (of Counsel), by leave, on behalf of the applicants, and Mr P Harris (of Counsel), by leave, on behalf of the 
respondent, it is this day, 10 September 2009, ordered that: 

1. The directions hearing be adjourned to 10:00am on Tuesday, 15 
September 2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00671 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARKO VOJKOVIC, GLEN COOKSON, PATRICIA ELIZABETH BURKE, MARK DAVID 
MUIR 

APPLICANTS 

-and- 

THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA INC "SSTU" 

RESPONDENT 

CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 

DATE TUESDAY, 15 SEPTEMBER 2009 

FILE NO/S PRES 10 OF 2009 

CITATION NO. 2009 WAIRC 00671 

 

Decision Application adjourned 

Appearances 

Applicants Mr D Howlett (of Counsel), by leave 

Respondent Mr P Harris (of Counsel), by leave 

 

Order 

This matter having come on for a directions hearing before me on 15 September 2009, and having heard Mr D 
Howlett (of Counsel), by leave, on behalf of the applicants, and Mr P Harris (of Counsel), by leave, on behalf of the 
respondent, it is this day, 15 September 2009, ordered that: 

1. The directions hearing be adjourned to 2:30pm on Thursday, 17 
September 2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 
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2009 WAIRC 00719 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARKO VOJKOVIC, GLEN COOKSON, PATRICIA ELIZABETH BURKE, MARK DAVID 
MUIR 

APPLICANTS 
-and- 
THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA INC "SSTU" 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE TUESDAY, 22 SEPTEMBER 2009 
FILE NO/S PRES 10 OF 2009 
CITATION NO. 2009 WAIRC 00719 
 
Decision Orders and directions 
Appearances 
Applicants Mr D Howlett (of Counsel), by leave 
Respondent Ms A Gisborne 
 

Order 
This matter having come on for a directions hearing before me on 22 September 2009, and having heard Mr D 
Howlett (of Counsel), by leave, on behalf of the applicants, and Ms A Gisborne on behalf of the respondent, it is this 
day, 22 September 2009, ordered that: 

1. The applicant file and serve witness statements with attached 
documents by 4.00pm on Friday, 2 October 2009. 

2. The directions hearing be adjourned to 10:00am on Friday, 9 October 
2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 01087 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARKO VOJKOVIC, GLEN COOKSON, PATRICIA ELIZABETH BURKE, MARK DAVID 
MUIR 

APPLICANTS 
-and- 
THE STATE SCHOOL TEACHERS UNION OF WESTERN AUSTRALIA INC "SSTU" 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE FRIDAY, 9 OCTOBER 2009 
FILE NO PRES 10 OF 2009 
CITATION NO. 2009 WAIRC 01087 
 
Decision Orders and directions 
Appearances 
Applicants Mr D Howlett (of Counsel), by leave 
Respondent Unrepresented 
Ms Anne Gisborne Mr P Harris (of Counsel), by leave 
 

Order 
This matter having come on for a directions hearing before me on 9 October 2009, and having heard Mr D Howlett 
(of Counsel), by leave, on behalf of the applicants, and Mr P Harris (of Counsel), by leave for Ms Anne Gisborne, it 
is this day, 9 October 2009, ordered that: 

1. The applicants have leave to file and serve, on or before 31 October 
2009, an application to amend the substantive application with such 
amended application to contain particulars of the orders sought. 
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2. The substantive application is adjourned to a directions hearing on a 
date to be fixed between 6 November 2009 and 11 November 2009. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00836 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

APPLICANT 
-and- 
THE DISABLED WORKERS' UNION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NO PRES 1 OF 2009 
CITATION NO. 2009 WAIRC 00836 
 
Decision Orders and directions 
Appearances 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr K Trainer, as agent 
 

Order 
This matter having come on for a directions hearing before me on 24 September 2009, and having heard Mr R 
Andretich (of Counsel), by leave, on behalf of the applicant, and Mr K Trainer, as agent, on behalf of the respondent, 
it is this day, 24 September 2009, ordered that: 

1. The directions hearing be adjourned to 21 January 2010 at 10:00am. 
2. On or before 18 January 2010 the respondent shall file and serve an 

interim report dealing with the membership, finances, records and 
structure of the respondent. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00852 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-v- 
MR PHIL WOODCOCK 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WESTERN 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 30 SEPTEMBER 2009 
FILE NO/S PRES 7 OF 2009 
CITATION NO. 2009 WAIRC 00852 
 
Result Application adjourned 
Representation 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr J Nolan (of Counsel), by leave 
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Order 
This matter having come on for hearing before me on 30 September 2009, and having heard Mr R Andretich (of Counsel), by leave, 
on behalf on the applicant, and Mr J Nolan (of Counsel), by leave, on behalf of the respondent, and Mr P Momber (of Counsel), by 
leave, on behalf of proposed interveners, it is this day, 30 September 2009, ordered that the application be adjourned to a directions 
hearing at 2:15 pm on 1 October. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00964 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR 
APPLICANT 

-v- 
MR PHIL WOODCOCK 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WESTERN 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE THURSDAY, 1 OCTOBER 2009 
FILE NO/S PRES 7 OF 2009 
CITATION NO. 2009 WAIRC 00964 
 

Result Order 
Representation 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr J Nolan (of Counsel), by leave 
 

Order 
This matter having come on for a directions hearing before me on 1 October 2009, and having heard Mr R Andretich (of Counsel), 
by leave, on behalf on the applicant, and Mr J Nolan (of Counsel), by leave, on behalf of the respondent, and Mr P Momber (of 
Counsel), by leave, on behalf of proposed interveners, it is this day, 1 October 2009, ordered that: 

1. An Interim Branch Executive of the Respondent is established, 
constituted as follows –  

Full Time Official 
1. Phillip Woodcock (Branch Secretary) 
Branch President 
2. Michael Chance 
Branch Vice-President 
3. John Miller 
Metropolitan Sub-Branch President 
4. James Drury 
Metropolitan Sub-Branch Secretary 
5. Ian King 
Perth Sub-Branch President 
6. Helen Martin 
Perth Sub-Branch Secretary 
7. Jason Hopperton 
Member 
8. Craig Dearth 
Member 
9. James Reed 
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2. Until further order, the Interim Branch Executive shall exercise all 
of the powers, functions and duties of the Branch Council and 
Branch Executive of the Respondent under the rules.  

3. The matter return to the Acting President for a report back and 
further orders (if necessary) on 3 March 2010. 

4. There be liberty to apply on seven days notice.  
(Sgd.)  M T RITTER, 

[L.S.] Acting President. 
 

 

2009 WAIRC 00649 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

APPLICANT 
-and- 
WESTERN AUSTRALIAN SHIRE COUNCILS MUNICIPAL ROADS BOARDS, HEALTH 
BOARDS, PARKS, CEMETERIES AND RACECOURSES, PUBLIC AUTHORITIES WATER 
BOARDS UNION 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 9 SEPTEMBER 2009 
FILE NO PRES 8 OF 2009 
CITATION NO. 2009 WAIRC 00649 
 

Decision Orders and directions 
Appearances 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr K Trainer, by leave 
 

Order 
This matter having come on for a directions hearing before me on 9 September 2009, and having heard Mr R 
Andretich (of Counsel), by leave on behalf of the applicant, and Mr K Trainer, by leave on behalf of the respondent, 
it is this day, 9 September 2009, ordered that: 

1. With effect from the date of this order, the following are appointed as 
the Interim Committee of the respondent with authority to exercise all 
of the powers and to carry out all of the functions of their offices and 
as the Executive pursuant to the rules of the respondent: -  

  (a) General Secretary 
   Mr Andrew Gerard Johnson 
  (b) Assistant Secretary 
   Ms Andrea Ballantyne 
  (c)  President 
   Mr David James 
  (d) Vice President 
   Mr Stuart Barron 
  (e) Trustees 
   Mr E Edwards and  

Mr B Dyer 
(f) Committee Members 

Mr J Mears   (City of Wanneroo), 
Mr P Crawford   (Perth City Council), 
Mr S Auld    (City of Cockburn), 
Mr G Sigglekow (City of Bayswater) and 
Mr D Stephens 
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  (g) Organisers 
   Mr Angus Hutchings, 
   Ms C Hicks and 
   Ms S P Weightman 
2. The Registrar forthwith conduct an election in accordance with the 

rules of the respondent, insofar as is practicable, for the office bearers 
of the respondent and the Electoral Commissioner be the Returning 
Officer for the election. 

3. The term of office of the Interim Executive cease at the close of 
business on the day when the results of the election are formally 
declared by the Electoral Commissioner. 

4. There be liberty to apply on 72 hours notice. 
5. The application be otherwise adjourned sine die. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00651 
PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 

COMMISSION 
APPLICANT 

-v- 
WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSE 
EMPLOYEES' UNION OF WORKERS 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 9 SEPTEMBER 2009 
FILE NO. PRES 8 OF 2009 
CITATION NO. 2009 WAIRC 00651 
 

Decision Orders and directions 
Appearances 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr K Trainer, by leave 
 

Correction Order 
This matter having come on for a directions hearing before me on 9 September 2009, and having heard Mr R 
Andretich (of Counsel), by leave on behalf of the applicant, and Mr K Trainer, by leave on behalf of the respondent, 
it is this day, 9 September 2009, ordered that: 

1. With effect from the date of this order, the following are appointed as 
the Interim Committee of the respondent with authority to exercise all 
of the powers and to carry out all of the functions of their offices and 
as the Executive pursuant to the rules of the respondent: -  

  (a) General Secretary 
   Mr Andrew Gerard Johnson 
  (b) Assistant Secretary 
   Ms Andrea Ballantyne 
  (c)  President 
   Mr David James 
  (d) Vice President 
   Mr Stuart Barron 
  (e) Trustees 
   Mr E Edwards and  

Mr B Dyer 
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(f) Committee Members 
Mr J Mears    (City of Wanneroo), 
Mr P Crawford   (Perth City Council), 
Mr S Auld    (City of Cockburn), 
Mr G Sigglekow (City of Bayswater) and 
Mr D Stephens 

  (g) Organisers 
   Mr Angus Hutchings, 
   Ms C Hicks and 
   Ms S P Weightman 
2. The Registrar forthwith conduct an election in accordance with the 

rules of the respondent, insofar as is practicable, for the office bearers 
of the respondent and the Electoral Commissioner be the Returning 
Officer for the election. 

3. The term of office of the Interim Executive cease at the close of 
business on the day when the results of the election are formally 
declared by the Electoral Commissioner. 

4. There be liberty to apply on 72 hours notice. 
5. The application be otherwise adjourned sine die. 

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 
 

2009 WAIRC 00972 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE REGISTRAR OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 
COMMISSION 

APPLICANT 
-v- 
WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSE 
EMPLOYEES’ UNION OF WORKERS, PERTH 

RESPONDENT 
CORAM THE HONOURABLE M T RITTER, ACTING PRESIDENT 
DATE WEDNESDAY, 7 OCTOBER 2009 
FILE NO/S PRES 8 OF 2009 
CITATION NO. 2009 WAIRC 00972 
 

Result Orders and directions 
Representation 
Applicant Mr R Andretich (of Counsel), by leave 
Respondent Mr K Trainer, by leave 
 

Additional Correction Order 
This matter having come on for directions hearing before me on 9 September 2009, and having heard Mr R Andretich (of Counsel), 
by leave on behalf of the applicant, and Mr K Trainer, by leave on behalf of the respondent, it is this day, 7 October 2009, ordered 
that: 

1. With effect from the date of this order, the following are appointed as 
the Interim Committee of the respondent with authority to exercise all 
of the powers and carry out all of the functions of their offices  and as 
the Executive pursuant to the rules of the respondent: -  

(a) General Secretary 
Mr Andrew Gerard Johnson 

(b) Assistant Secretary 
Ms Andrea Ballantyne 
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(c) President 
Mr David James 

   (d) Vice President 
    Mr Stuart Barron 

(e)       Trustees 
Mr E Edwards and 
Mr B Dyer 

(f) Committee Members 
Mr J Mears       (City of Wanneroo), 
Mr P Crawford     (Perth City Council), 
Mr S Auld      (City of Cockburn), 
Mr G Sigglekow   (City of Bayswater) and 
Mr D Stephens 

   (g) Organisers 
    Mr Angus Hutchings, 

Ms C Hicks and 
Ms S P Weightman 

2. The Registrar forthwith conduct an election in accordance with the 
rules of the respondent, insofar as is practicable, for the office bearers 
of the respondent and the Electoral Commissioner be the Returning 
Officer for the election. 

3. The term of office of the Interim Executive cease at the close of 
business on the day when the results of the election are formally 
declared by the Electoral Commissioner. 

4. There be liberty to apply on 72 hours notice. 
5. The application be otherwise adjourned sine die.  

(Sgd.)  M T RITTER, 
[L.S.] Acting President. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2009 WAIRC 00686 
INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977, NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF CORRECTIVE SERVICES AND OTHERS 

APPLICANTS 
-v- 
DEPARTMENT FOR COMMUNITIES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S M MAYMAN 
DATE MONDAY, 21 SEPTEMBER 2009 
FILE NO P 11 OF 2009 
CITATION NO. 2009 WAIRC 00686 
 

Result Award varied 
Representation 
Applicants Ms H Dooley (as agent) on behalf of the Department of Corrective Services and the Department for 

Child Protection 
 Mr S Farrell for The Civil Service Association of Western Australia Incorporated 
Respondent Ms H Dooley (as agent) 
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Order 
HAVING HEARD Ms H Dooley (as agent) on behalf of the Department of Corrective Service and the Department for Child 
Protection, Mr S Farrell for The Civil Service Association of Western Australia Incorporated and Ms H Dooley (as agent) on behalf 
of the respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Institution Officer Allowances and Conditions Award 1977, No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 18 September 2009. 

(Sgd.)  S M MAYMAN, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

Juvenile Custodial Officers’ Award 
1. – AWARD STRUCTURE 

1.1. - TITLE 
This award shall be known as the Juvenile Custodial Officers’ Award.  

1.2. - ARRANGEMENT 
1. AWARD STRUCTURE 
1.1 Title 
1.2 Arrangement 
1.3 Area of Operation 
1.4 Scope 
1.5 Term of Award 
1.6 Definitions 
1.7 Copies of Award 
2. CONTRACT OF SERVICE 
2.1 Certificate of Service 
2.2 Contract of Service 
2.3 Keeping of and Access to Employment Records 
2.4 Right of Entry and Inspection by Authorised Representatives 
3. HOURS OF WORK  
3.1 Hours  
3.2 Overtime 
3.3 Shift Work 
4. WAGES 
4.1 Minimum Adult Award Wage 
4.2 Salaries 
4.3 Annual Increments 
4.4 Expired General Agreement Salaries 
5. ALLOWANCES AND FACILITIES  
5.1 Higher Duties Allowance 
5.2 District Allowance 
5.3 Disturbance Allowance 
5.4 Motor Vehicle Allowance 
5.5 Property Allowance 
5.6 Protective Clothing Allowance 
5.7 Relieving Allowance 
5.8 Removal Allowance 
5.9 Transfer Allowance 
5.10 Travelling Allowance 
5.11 Weekend Absence from Residence 
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5.12 Salary Packaging Arrangement 
5.13 Union Facilities for Union Representatives 
5.14 Access to Information and Resources 
6. LEAVE 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Carer’s Leave 
6.4 Short Leave 
6.5 Public Holidays 
6.6 Long Service Leave 
6.7 Bereavement Leave 
6.8 Parental Leave 
6.9 Leave to Attend Union Business 
6.10 Trade Union Training Leave 
6.11 Cultural/Ceremonial Leave 
6.12 Purchased Leave - 44/52 Salary Arrangement 
6.13 Purchased Leave - Deferred Salary Arrangement 
6.14 Study Assistance 
6.15 Leave Without Pay 
6.16 Witness and Jury Service 
6.17 Blood/Plasma Donors Leave 
6.18 Emergency Service Leave 
6.19 Defence Force Reserves Leave 
6.20 International Sporting Events Leave 
7. CONSULTATION AND INTRODUCTION OF CHANGE 
8. DISPUTE SETTLEMENT PROCEDURE 
9. PARTIES TO THE AWARD 
Schedule A Salaries for Juvenile Custodial Officers, Unit Managers and Senior Officers 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Travelling, Transfer and Relieving Allowance 
Schedule E Overtime 
Schedule F Memorandum of Agreement 
Schedule G Expired General Agreement Salaries 
Schedule H Preservation of Public Holidays 

1.3. - AREA OF OPERATION 
This award shall apply throughout the State of Western Australia. 

1.4. - SCOPE 
This award shall apply to all Government Officers classified as a Juvenile Custodial Officer, Unit Manager or Senior Officer 
employed in a Juvenile Custodial facility and/or detention centre by the Commissioner, Department of Corrective Services or the 
Director General, Department for Child Protection who are members of, or eligible to become members of, The Civil Service 
Association of Western Australia Incorporated. 

1.5. - TERM OF AWARD 
This award shall remain in force until such time as it is cancelled or replaced. 

1.6. - DEFINITIONS 
1.6 In this award, the following expressions shall have the following meaning: 

“Accrued Day(s) Off'” (ADOs) means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 
hour week as prescribed in clause 3.1 – Hours of this award. 
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“Award” means the Juvenile Custodial Officers’ Award. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a 
‘marriage-like’ relationship and includes same sex partners.  
“Employee” means a Government Officer classified as Juvenile Custodial Officer, Unit Manager or Senior Officer. 
“Employer” and “Employing Authority” means Commissioner, Department of Corrective Services or Director General, 
Department for Child Protection, as applicable. 
“Government Officer” means a Government Officer as defined in s 80C of the Industrial Relations Act 1979. 
“Headquarters” means the place in which the principal work of an employee is carried out, as defined by the employer. 
“Juvenile Custodial Officer” has the same definition as that given in the Juvenile Custodial Rule 103 made pursuant to s 
181(1) of the Young Offenders Act 1994 (previously known as Group Worker). 
“Metropolitan Area” means that area within a radius of 50 kilometres from the Perth City Railway Station. 
“Minister” means the Minister for Corrective Services or the Minister for Child Protection, as applicable. 
“Partner” means either spouse or de facto partner. 
“Senior Officer” has the same definition as that given in Juvenile Custodial Rule 103 made pursuant to s 181(1) of the 
Young Offenders Act 1994. 
“Spouse” means a person who is lawfully married to that person. 
“Union” means The Civil Service Association of Western Australia Incorporated  
“Unit Manager” has the same definition as that given in Juvenile Custodial Rule 103 made pursuant to s 181(1) of the 
Young Offenders Act 1994. 

1.7. - COPIES OF AWARD 
Every employee shall be entitled to have access to a copy of this award.  Sufficient copies shall be made available, either hard copy 
or by modern electronic means by the employer for this purpose.  Where a hard copy is requested it shall be made available. 

2. - CONTRACT OF SERVICE 
2.1. - CERTIFICATE OF SERVICE 

On request, the employer shall issue to an employee, upon redundancy, retirement, resignation or where contracts of service expire 
through the effluxion of time, a Certificate of Service containing full information as to the period of service, and nature of duties 
performed by the employee.  

2.2. - CONTRACT OF SERVICE 
2.2.1 Probation 

(1) Every employee appointed to the employ of the employer shall be on probation for a period not exceeding 
twelve months, unless otherwise determined by the employer. 

(2) At any time during the period of probation the employer may annul the appointment and terminate the services 
of the employee by the giving of two week's notice or payment in lieu thereof. 

(3) At the expiry of the period of probation the employer shall: 
(a) confirm the permanent appointment; or 
(b) extend the period of probation for a maximum of a further six months; or 
(c) terminate the services of the employee. 

(4) Where the employer extends the period of probationary employment the contract of employment may be 
terminated as set out in clause 2.2.1(2).   
At the expiry of the extended probation the employer shall confirm the appointment or terminate the services of 
the employee in accordance with clause 2.2.1(2). 

2.2.2 Notice 
(1) No employee shall leave the employ of the employer until the expiration of one month's written notice of the 

employee's intention to do so, without the approval of the employer. An employee who fails to give the required 
written notice forfeits the sum of $500, unless agreement is reached between an employee and the employer for 
a shorter period of notice than that specified. Such monies may be withheld from monies due on the approval of 
termination.   

(2) One month's written notice shall be given by the employer to an employee whose services are no longer 
required.  Provided that the employer may pay the employee for the appropriate period in lieu of notice. 

(3) Notwithstanding any of the other provisions contained in this clause a lesser period of notice may be negotiated 
between the employer and the employee. 

(4) The employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and 
the employee shall not be entitled to any notice or payment in lieu of notice. 

(5) An employee, having attained the age of 55 years shall be entitled to retire from the employ of the employer. 
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2.2.3 Part time employee 
(1) A part time employee shall be entitled to the same salary, leave and other conditions prescribed in this award for 

full-time employees in the proportion to which the employee's weekly hours bear to the weekly hours of an 
employee engaged full time in that class of work. 

(2) The provisions of clauses 2.2.1 and 2.2.2 shall also apply in respect to part time employees. 
2.2.4 Casual Employee 

(1) Notwithstanding the other provisions contained in this clause the employer may employ employees on a casual 
basis. 

(2) A casual employee shall be paid for each hour worked at the appropriate classification contained in Schedule A 
of this award in accordance with the following formula: 

 Fortnightly Salary 
           76 
 With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 

public holidays. 
(3) Conditions of employment, leave and allowances provided under the provisions of this award shall not apply to 

a casual employee with the exception of Bereavement and unpaid Carer’s Leave.  However, where expenses are 
directly and necessarily incurred by a casual employee in the ordinary performance of their duties, he/she shall 
be entitled to reimbursement in accordance with the provisions of this award. 

(4) Nothing in this clause shall confer “permanent” or “fixed term contract” employee status. 
(5) The employment of a casual employee may be terminated at any time by the casual employee or the employer 

giving to the other, one hour's prior notice. In the event of the employer or casual employee failing to give the 
required notice, one hour's salary shall be paid or forfeited. 

(6) The provisions of clause 3.2 - Overtime of this award do not apply to casual employees who are paid by the 
hour for each hour worked. Additional hours are paid at the normal casual rate. 

(7) A casual employee shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

2.2.5 Caring Responsibilities 
(1) Subject to the evidentiary and notice requirements in clause 6.3 – Carer’s Leave of this award, a casual 

employee shall be entitled to not be available to attend work or to leave work if they need to care for members 
of their immediate family or household who are sick and require care and support, or who require care due to an 
unexpected emergency, or the birth of a child. 

(2) The employer and the casual employee shall agree on the period for which the casual employee will be entitled 
to not be available to attend work.  In the absence of agreement, the employee is entitled to not be available to 
attend work for up to 48 hours (ie two days) per occasion.  The casual employee is not entitled to any payment 
for the period of non-attendance. 

(3) An employer must not fail to re-engage a casual employee because the casual employee accessed the 
entitlements provided for in this subclause. The rights of an employer to engage or not engage a casual 
employee are otherwise not affected. 

2.2.6 Fixed Term Contract Employment  
(1) Notwithstanding the other provisions contained in this clause an employer may employ employees for a fixed 

term. 
(2) Employees appointed for a fixed term shall be advised in writing of the terms of the appointment and such 

advice shall specify the dates of commencement and termination of employment. 
(3) The provisions of clauses 2.2.2 and 2.2.3 shall also apply to employees employed on a fixed term contract. 

2.3. - KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
2.3.1 The employer must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Part II Division 2F - Keeping of and access to employment records of the Industrial Relations Act 1979. 
2.3.2 If the employer maintains a personal or other file on an employee, subject to the employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
2.4. - RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

2.4.1 The parties shall act consistently with the terms of Part II Division 2G – Right of Entry and Inspection by Authorised 
Representatives of the Industrial Relations Act 1979. 

2.4.2 An authorised representative shall on notification to the employer have the right to enter any premises where relevant 
employees covered by this award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by the award who wish to participate in those discussions, 
the legitimate business of the Union or for the purpose of investigating complaints concerning the application of this 
award, but shall in no way unduly interfere with the work of employees. 
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3. - HOURS OF WORK 
3.1. - HOURS   

3.1.1 Shift Employees 
(1) Ordinary Hours 

(a) The ordinary hours of duty shall be an average of 38 per week with the hours actually worked being 
120 hours per three week settlement period. 

(b) Subject to the lunch interval rostered hours are to be worked as one continuous period. However, 
employees shall not be required to work more than five hours continuously without a break 

(c) Employees in designated shift work positions will work shifts of no more than twelve hours per shift. 
(d) The ordinary hours shall be worked with two hours of each week's work accruing as an entitlement to 

a maximum of 12 accrued days off in each twelve month period. The accrued days off shall be taken 
as a minimum period of five consecutive days off in conjunction with annual leave or at a time 
mutually acceptable to the employer and employee. 

(e) There shall be at least an eight hour break between the finishing time of one shift and the 
commencement of the following shift.  In cases where such a break is not given payment at double the 
normal rate shall be made until such a break is taken. 

(2) Accrued Days Off 
(a) The employer and employee may by agreement substitute the accrued day off the employee is to take 

off for another day in which case the accrued day off shall become an ordinary working day. 
(b) A roster for accrued days off shall be posted at least four weeks before the time it comes into 

operation. 
(c) By agreement between the employer and an employee accrued days off may be rostered for and taken 

in advance of the due date. 
(d) Accrued days off must be cleared in the calendar year in which they accrue.  If, to meet the 

convenience of the employer, an employee cannot clear accrued days off in the aforementioned 
calendar year then they shall be cleared in the next succeeding six months. 

(e) Part time shift employees working 16 hours and under per week will not accrue time off, but will be 
paid for all hours worked.  Part time shift employees working over 16 hours per week will accrue days 
off on the same basis as full time employees, but all benefits therefore will be pro-rata in the 
proportion that the number of hours worked bears to the hours worked by full time employees.  This 
provision may be renegotiated if job sharing arrangements are introduced for employees. 

(f) Time off will not be accrued whilst employees are on annual leave and long service leave. 
3.1.2 Non-Shift Employees 

(1) The ordinary hours of duty for employees who are working in designated non-shift positions will be 38 hours 
per week to be worked between 7.00 am and 6.00 pm Monday to Friday as determined by the employer. There 
will be no accrual towards accrued days off.  

(2) Subject to the lunch interval prescribed hours are to be worked as one continuous period. However, employees 
shall not be required to work more than five hours continuously without a break. 

(3) Start and finish times will be as designated by the manager of the area in which the employee is working. 
(4) There is a requirement for some degree of flexibility with regards to start and finish times.  To account for this 

requirement a system of time off in lieu (TOIL) will operate.  A maximum number of eight hours of TOIL will 
be allowed to accumulate at any one time. 

(5) The employer may vary the prescribed hours of duty observed by non-shift employees in the agency or any 
branch or section thereof so as to make provisions for: 
(a) the attendance of employees for duty on a Saturday, Sunday or Public Holiday.  Clause 3.2 - Overtime 

of the award will apply; and 
(b) the performance of shift work including work on Saturdays, Sundays or Public Holidays; 

provided that where the hours of duty are so varied an employee shall not be required to work more 
than five hours continuously without a break. 

(c)  If the employer wishes to vary the prescribed hours of duty to be observed they shall be required to 
give one month’s notice in writing to the department, branch, section or employees to be affected by 
the change.  

3.1.3 Part Time Employment 
(1) Part time employment is defined as regular and continuing employment of less than 38 hours per week by 

permanent or fixed term contract staff. 
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(2) The conversion of a full time employee to part time employment can only be implemented with the written 
consent or by written request of that employee in agreement with the employer.  No employee may be converted 
to part time employment without the employee’s prior agreement. 

(3) Each part time arrangement shall be confirmed by the employer in writing and shall include the following 
specifications: 
(a) the agreed period of the arrangement; and 
(b) the agreed hours of duty in accordance with clauses 3.1.3(4) and 3.1.3(5).  This will include the 

ordinary weekly and daily hours of duty for the employee, including starting and finishing times each 
day (“ordinary hours”).   

(4) The hours of duty will be in accordance with this clause: 
The employer shall give an employee one month's notice of any proposed variation to that employee's starting 
and finishing times and/or particular days worked, provided that the employer shall not vary the employee's 
total weekly hours of duty without the employee's prior written consent, a copy of which shall be sent to the 
designated officer at the Union. 

(5) All variations to an employee's working hours must be agreed to in writing by the part time employee. If 
agreement is reached to vary an employee's ordinary working hours pursuant to this subclause: 
(a) Time worked to 7.6 hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(b) Overtime shall not be payable for non-shift employees unless the total hours worked on any day 

exceeds 7.6 hours or for shift employees unless more than 120 hours is worked in a three week roster 
period or on a shift other than a rostered shift. Overtime shall be paid in accordance with clause 
3.2.3(4) – Payment for Overtime of this award. 

(c) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 
contract and should be paid at the normal rate. 

(6) An employee who is employed on a part time basis shall be paid a proportion of the appropriate full time salary 
dependent upon time worked.  The salary shall be calculated in the following manner: 
Part Time Hours Worked  x  Full Time Fortnightly Salary 

   76 
(7) A part time employee shall be entitled to annual increments in accordance with clause 4.3 – Annual Increments 

of this award, subject to meeting the usual performance criteria. 
(8) A part time employee shall be entitled to the same leave and conditions prescribed in this award for full time 

employees, paid on a pro rata basis. 
(9) Payment to an employee proceeding on accrued annual leave and long service leave shall be calculated on a pro 

rata basis having regard for any variations to the employee's ordinary working hours during the accrual period. 
(10) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 

would otherwise have been worked had the employee not been on such leave. 
(11) A part time employee shall be allowed the prescribed Public Holidays without deduction of pay in respect of 

each holiday, which is observed on a day ordinarily rostered to work by the part time employee. 
(12) Where a full time employee is permitted to work part time for a period no greater than twelve months the 

employee has a right (upon written application) to revert to full time hours in the position previously occupied 
before becoming part time or a position of equal classification as soon as deemed practicable by the employer, 
but no later than the expiry of the agreed period. 

(13) Where a full time employee is permitted to work part time for a period greater than twelve months that 
employee may apply to revert to full time hours in the position previously occupied before becoming part time 
or a position of equal classification, but only as soon as is deemed practicable by the employer. This should not 
prevent the transfer of the employee to another full time position at a salary commensurable to the employee’s 
previous full time position. 

3.1.4 Probationary Juvenile Custodial Officers will not accrue time off whilst on day or block study leave release.  Probationary 
Juvenile Custodial Officers on day or study release will work a 38 hour week. 

3.2. - OVERTIME 
3.2.1 For the purposes of this clause, the following terms shall have the following meanings: 

(1) "Overtime" means all work performed only at the direction of the employer or a duly authorised employee 
outside the ordinary hours of duty. 

(2) "Emergency duty" means duty by an employee required to return to duty, without prior notice, to meet an 
emergency at a time that the employee would not ordinarily have been on duty. 

(3) "Prescribed hours of duty” means an employee's normal working hours as prescribed by the employer in 
accordance with clause 3.1. – Hours of this award. 
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(4) "Duly authorised employee" means an employee or employees appointed in writing by the employer for the 
purpose of authorising overtime. 

(5) "A day" shall mean from midnight to midnight. 
(6) "Public Holiday" means the days prescribed as Public Holidays in clause 6.5 - Public Holidays of the award. 
(7) "Ordinary travelling time" means time that an employee would have ordinarily spent in travelling once daily 

from the employee's home to the employee's usual headquarters and home again. 
(8) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the employee's usual headquarters in accordance with clause 3.2.8 - Excess Travelling Time. 
(9) "Fortnightly salary" means an employee's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, special allowance, or higher duties allowance unless 
otherwise approved by the employer.  Provided that a special allowance or higher duties allowance shall be 
included in "fortnightly salary" when overtime is worked on duties for which these allowances are specifically 
paid. 

(10) "Commuted overtime" means an agreed allowance negotiated between the Union and the employer, paid in lieu 
of actual overtime worked for a group of employees occupying positions which require work to be performed 
consistently and regularly outside and in excess of the ordinary hours of duty. 

(11) "Out of hours contact" shall include the following:  
STANDBY - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
employee to an employee to remain at the employee's place of employment during any period outside the 
employee's normal hours of duty, and to perform certain designated tasks periodically or on an impromptu 
basis.  Such employee shall be provided with appropriate facilities for sleeping if attendance is overnight, and 
other personal needs, where practicable. 
Other than in extraordinary circumstances, employees shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
employee to an employee rostered to remain at the employee's residence or to otherwise be immediately 
contactable by telephone or other means outside the employee's normal hours of duty in case of a call out 
requiring an immediate return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the employer or a duly 
authorised employee to an employee to remain contactable, but not necessarily immediately contactable by 
telephone or other means, outside the employee's normal hours of duty and be available and in a fit state at all 
such times for recall to duty. 
"Availability" will not include situations in which employees carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual contact 
or recall to work.  Recall to work under such circumstances would constitute emergency duty in accordance 
with clause 3.2.7 - Emergency Duty. 

3.2.2 Reasonable Hours of Overtime 
(1) The employer may require an employee to work reasonable overtime at overtime rates as specified in this 

clause. 
(2) An employee may refuse to work overtime in circumstances where the working of such overtime would result 

in the employee working hours which are unreasonable having regard to: 
(a) any risk to employee health and safety; 
(b) the employee’s personal circumstances including any family responsibilities; 
(c) the needs of the workplace or enterprise; 
(d) the notice (if any) given by the employer of the overtime and by the employee of the employee’s 

intention to refuse it; and 
(e) any other relevant matter. 

3.2.3 Overtime 
(1) An employee who works overtime shall be entitled to payment in accordance with clause 3.2.3(4), or time off in 

lieu of payment in accordance with clause 3.2.3(2), or any combination of payment or time off in lieu. 
(2) Time off in Lieu 

(a) Where the employee or the employer or the duly authorised employee, so elects in writing prior to 
overtime being worked, time off in lieu of payment for overtime worked may be taken in accordance 
with the time ratios in clause 3.2.3(4). 
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(b) The employee shall be required to clear accumulated time off in lieu within two months of the 
overtime being performed, provided that by written agreement between the employee and the 
employer, or duly authorised employee, time off in lieu of payment for overtime may be accumulated 
beyond two months from the time the overtime is performed so as to be taken in conjunction with 
periods of approved leave. 

(c) If the agency is unable to release the employee to clear such leave within two months of the overtime 
being performed, and no further agreement prescribed in clause 3.2.3(2)(b) is reached, then the 
employee shall be paid for the overtime worked. 

(3) Commuted Allowance 
Any commuted allowance and/or time off in lieu of overtime, other than that provided in clause 3.2.3(2), shall 
be negotiated between the Union and the employer. 

(4) Payment for Overtime 
Employees covered by this award who are rostered employees and who are directed to work overtime shall be 
paid in accordance with the following: 
(a) Monday to Saturday 

All time worked outside of or in excess of the ordinary working hours or on a shift other than a 
rostered shift shall be paid for at the rate of time and one half for the first three hours and double time 
thereafter. 

(b) Sunday 
All time worked outside of or in excess of the ordinary working hours or on a shift other than a 
rostered shift shall be paid for at the rate of double time. 

(c) Public Holidays 
All time worked outside of or in excess of the ordinary working hours or on a shift other than a 
rostered shift shall be paid for at the rate of double time and one half the ordinary rate. 

The above rates will apply to non-shift employees as appropriate, and are also subject to clause 3.1.3(5) of this 
award. 

(5) An employee who reports for duty at the rostered time for either a normal or overtime shift and is advised that 
the commencing time for such duty has altered since the employee was last on duty, or the duty is not required 
shall be paid a minimum of two hours at the rate applicable for that duty, but this provision shall not apply to an 
employee who was absent from duty on the employee’s last rostered shift. 

(6) Overtime payments shall not apply until after the rostered ordinary hours have been worked that day or on a 
shift other than a rostered shift or after more than 120 hours have been worked in a three week roster period. 

(7) Annual Leave/Long Service Leave 
An employee directed to return to duty during periods of annual or long service leave shall be deemed to be no 
longer on leave for the duration of that period of duty. 
(a) If the employee is directed to return to duty during a period of leave during prescribed hours of duty, 

then that employee shall be re-credited with that leave for the same number of hours of duty 
performed. 

(b) If the employee is directed to return to duty during a period of leave outside of prescribed hours of 
duty, then that employee shall be entitled to payment of overtime in accordance with clause 3.2.3. 

(8) Time Worked Past Midnight 
Where an employee is required to work a continuous period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be included with that worked before midnight for the 
purpose of calculation of payment provided for in this subclause. 

(9) Minimum Periods for Return to Duty 
(a) An employee, having received prior notice, who is required to return to duty: 

(i) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be entitled to payment at the rate in accordance with clause 3.2.3(4) for a minimum of 
three hours; 

(ii) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with clause 3.2.3(4) for a minimum period of one and one half hours; 

(b) For the purpose of clause 3.2.3(1), where an employee is required to return to duty more than once, 
each duty period shall stand alone in respect to the application of minimum period payment except 
where the second or subsequent return to duty is within any such minimum period. 

(c) The provisions of clause 3.2.3(1) shall not apply in cases where it is customary for an employee to 
return to the place of employment to perform a specific job outside the ordinary hours of duty, or 
where the overtime is continuous (subject to a meal break) with the completion or commencement of 
ordinary hours of duty. 
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(10) Overtime at a Place Other than Usual Headquarters 
(a) When an employee is directed to work overtime at a place other than usual headquarters, and provided 

that the place where the overtime is to be worked is situated in the area within a radius of 50 
kilometres from usual headquarters, and the time spent in travelling to and from that place is in excess 
of the time which an employee would ordinarily spend in travelling to and from usual headquarters, 
and provided such travel is undertaken on the same day as the overtime is worked, then such excess 
time shall be deemed to form part of the overtime worked. 

(b) Except as provided in clause 3.2.6(5) and clause 3.2.7(2), when an employee is directed to work 
overtime at a place other than usual headquarters, and provided that the place where the overtime is to 
be worked is situated outside the area within a radius of 50 kilometres from usual headquarters and the 
time spent in travelling to and from that place is in excess of the time which the employee would 
ordinarily spend in travelling to and from usual headquarters, then the employee shall be granted time 
off in lieu of such excess time spent in actual travel in accordance with clause 3.2.8 - Excess 
Travelling Time. 

(11) Ten Hour Break 
(a) When overtime is worked, a break of not less than ten hours shall be taken between the completion of 

work on one day and the commencement of work on the next, without loss of salary for ordinary 
working time occurring during such absence. 

(b) Provided that where an employee is directed to return to or continue work without the break provided 
in clause 3.2.3(11)(a) then the employee shall be paid at double the ordinary rate until released from 
duty, or until the employee has had ten consecutive hours off duty without loss of salary for ordinary 
working time occurring during such absence. 

(c) The provisions of clauses 3.2.3(11)(a) and 3.2.3(11)(b), shall not apply to employees included in 
clause 3.2.6 - Out of Hours Contact. 

3.2.4 Payment of Commuted Shiftwork Allowance on Overtime 
(1) Employees who were employed up to 27 September 1990 are to be paid in accordance with the following 

formula: 
Base rate + (Commuted Allowance) x Overtime 

(2) Employees who are employed after 27 September 1990 are to be paid in accordance with the following formula: 
Base rate x Overtime 

3.2.5 Meal Breaks 
(1) Except in the case of emergency, an employee shall not be compelled to work more than five hours overtime 

duty without a meal break.  At the conclusion of a meal break, the calculation of the five hour limit 
recommences. 

(2) For the purposes of clause 3.2.5(1), where an employee is entitled to a meal break the employer will provide a 
meal for the employee.   

3.2.6 Out of Hours Contact 
(1) Except as otherwise agreed between the employer and the Union, an employee who is required by the employer 

or a duly authorised employee to be on "out of hours contact" during periods off duty shall be paid an allowance 
in accordance with the following formulae for each hour or part thereof the employee is on "out of hours 
contact". 

1 38 Standby Public Service Award 1992 
Level 2 (minimum) weekly rate x 38 x 100 

1 19 On Call Public Service Award 1992 
Level 2 (minimum) weekly rate x 38 x 100 

1 19 50 Availability Public Service Award 1992  
Level 2 (minimum) weekly rate x 38 x 100 x 100 

Provided that payment in accordance with this subclause shall not be made with respect to any period for which 
payment is made in accordance with the provisions of clause 3.2.3 when the employee is recalled to work. 

(2) When an employee is required to be "on call" or "available" and the means of contact is to be by land-line or 
satellite telephone fixed at the employee’s residence the employer shall:  
(a) Where the telephone is not already installed, pay the cost of such installation. 
(b) Where an employee pays or contributes towards the payment of the rental of such telephone, pay the 

employee 1/52nd of the annual rental paid by the employee for each seven days or part thereof on 
which an employee is rostered to be "on call" or "available". 

(c) Provided that where as a usual feature of the duties an employee is regularly rostered to be on "on 
call" or "available", pay the full amount of the telephone rental. 
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When an employee is required to be "on call" or "available" and the means of contact is other than a 
landline/satellite telephone fixed at the employee's residence, the employer shall provide the employee 
with the means of contact free of charge for the purposes of work related activity. 

(3) An employee shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of 
being on out of hours contact. 

(4) Where an employee rostered for "on call" or "availability" is recalled to duty during the period for which the 
employee is on "out of hours contact" then the employee shall receive payment for hours worked in accordance 
with clause 3.2.3 - Overtime. 

(5) Where an employee rostered for "on call" or "availability" is recalled to duty, the time spent travelling to and 
from the place at which duty is to be performed, shall be included with actual duty for the purposes of overtime 
payment. 

(6) Minimum overtime payment provisions do not apply to an employee rostered for "out of hours contact" duty. 
(7) An employee in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded 

as having performed emergency duty in accordance with clause 3.2.7 - Emergency Duty. 
(8) Employees subject to this clause shall, where practicable, be periodically relieved from any requirement to hold 

himself or herself on "standby", "on call" or "available". 
(9) No employee shall be on out of hours contact after the last working day preceding a period of annual leave or 

long service leave. 
3.2.7 Emergency Duty 

(1) Where an employee is required to return to duty to meet an emergency at a time when he or she would not 
ordinarily have been on duty, and no notice of such call was given prior to completion of usual duty on the last 
day of work prior to the day on which called on duty, then if called to duty: 
(a) on a Saturday, Sunday or Public Holiday, otherwise than during prescribed hours of duty he/she shall 

be entitled to payment at the rate in accordance with clause 3.2.3 - Overtime for a minimum period of 
three hours; 

(b) before or after the prescribed hours of duty on a weekday he/she shall be entitled to payment at the 
rate in accordance with clause 3.2.3 - Overtime for a minimum period of two and a half hours. 

(2) Time spent in travelling to and from the place of duty where the employee is actually recalled to perform 
emergency duty shall be included with actual duty performed for the purpose of overtime payment. 

(3) An employee recalled for emergency duty shall not be obliged to work for the minimum period if the work is 
completed in less time, provided that an employee called out more than once within any such minimum period 
shall not be entitled to any further payment for the time worked within that minimum period. 

(4) Where an employee is required to work beyond the minimum period on the first or subsequent recall for 
emergency duty, the additional time worked at the conclusion of that minimum period shall be paid in 
accordance with the appropriate rate in clause 3.2.3 - Overtime. 

(5) Where an employee is recalled for a second or subsequent period of emergency duty outside of the initial 
minimum period, the employee shall be entitled to payment for a new minimum period, and the provisions of 
this subclause shall be re-applied. 

(6) For the purpose of this subclause, no claim for payment shall be allowed in respect of any emergency duty, 
including travelling time, which amounts to less than 30 minutes. 

3.2.8 Excess Travelling Time 
An employee eligible for payment of overtime, who is required to travel on official business outside normal working 
hours and away from usual headquarters shall be granted time off in lieu of such actual time spent in travelling at 
equivalent or ordinary rates on weekdays and at time and one half rates on Saturdays, Sundays and Public Holidays, 
otherwise than during ordinary hours of duty, provided that: 
(1) such travel is undertaken at the direction of the employer; 
(2) such travel shall not include: 

(a) time spent in travelling by an employee on duty at a temporary headquarters to the employee's home 
for weekends for the employee's own convenience; 

(b) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(c) time spent in travelling by train between the hours of 11.00 pm and 6.00 am; 
(d) time spent in travelling by ship when meals and accommodation are provided; 
(e) time spent in travel resulting from the permanent transfer or promotion of an employee to a new 

location; 
(f) time of travelling in which an employee is required by the employer to drive, outside ordinary hours 

of duty, a Department vehicle or to drive the employee's own motor vehicle involving the payment of 
mileage allowance, but such time shall be deemed to be overtime and paid in accordance with clause 
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3.2.3 - Overtime.  Passengers, however, are entitled to the provisions of clause 3.2.8 - Excess 
Travelling Time; 

(g) time spent in travelling to and from the place at which overtime or emergency duty is performed, 
when that travelling time is already included with actual duty time for the payment of overtime. 

(3) Time off in lieu will not be granted for periods of less than 30 minutes. 
(4) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty, which is in excess of the employee's ordinary travelling 
time. 

(5) Where the urgent need to travel compels an employee to travel during the employee's usual lunch interval such 
additional travelling time is not to be taken into account in computing the number of hours of travelling time 
due. 

(6) In the case of an employee absent from usual headquarters, not involving an overnight stay, the time spent by 
the employee, outside the ordinary hours of duty, in waiting between the time of arrival at place of duty and the 
time of commencing duty, and between the time of ceasing duty and the time of departure by the first available 
transport shall be deemed to be excess travelling time. 

(7) In the case of an employee absent from usual headquarters that does involve an overnight stay, the time spent by 
the employee, outside the ordinary hours of duty, in waiting between the time of ceasing duty on the last day 
and the time of departure by the first available transport shall be deemed to be excess travelling time. 

3.3. - SHIFT WORK 
3.3.1 In this Clause the following expressions shall have the following meaning: 

"Day shift" means a shift commencing at or after 6.00 am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or after 12.00 noon and before 6.00 pm. 
"Night shift" means a shift commencing at or after 6.00 pm and before 5.59 am. 
“Public holiday" shall mean a holiday provided in clause 6.5 - Public Holidays of this award. 

3.3.2 (1) (a) An employee required to work a weekday afternoon or night shift will, in addition to the ordinary rate 
of salary, be paid an allowance in accordance with the following formula for each shift so worked. 

Annual Salary 12 1 15 
1 

x 
313

x 
10

x 
100

 (b) Notwithstanding the above, the minimum amount payable per shift to an employee required to work 
afternoon or night shift will be the allowance payable to an employee with an annual salary of Level 
1.7 as per the Public Service Award 1992 using the formula at clause 3.3.2(1)(a). 

(c) For the purposes of clause 3.3.2(1)(a), “annual salary” is the ordinary rate of salary payable for the 
position as prescribed in: 

Schedule G – Expired General Agreement Salaries; or 
Schedule A – Salaries 

whichever provides the greatest salary. 
(2) Work performed during ordinary rostered hours on the following days shall be paid for at the following rates, in 

lieu of the allowance prescribed in clause 3.3.2(1): 
(a) Saturdays - time and one-half; 
(b) Sundays - time and three quarters; and 
(c) Public holidays – double time and one half. 
Provided that in lieu of the provisions of clause 3.3.2(2)(c) and subject to agreement between the employer and 
the employee, work performed during ordinary rostered hours on a public holiday shall be paid for at the rate of 
time and one-half and the employee may, in addition be allowed a day’s leave with pay to be added to annual 
leave to be taken at some other time within a period on one year. 

(3) Weekend Penalty Rates for Casual Employees 
(a) Casual employees are entitled to weekend shift penalties. Work performed during ordinary rostered 

hours on the following days shall be paid for at the following rates: 
Saturdays and public holidays - time and one-half (casuals are already paid a loading in lieu 
of public holidays); and 
Sundays - time and three quarters. 

(b) These rates are paid in addition to but not compounded on the casual loading provided for clause 
2.2.4(2). 

(4) An employee rostered off duty on a public holiday shall be paid at ordinary rates for such day or, subject to 
agreement between the employer and the employee, be allowed a day's leave with pay in lieu of the holiday to 
be added to the employee's next annual leave entitlement or taken at a mutually convenient time within a period 
of one year. 
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(5) An employee engaged on shift work who is rostered to work regularly on Sundays and/or public holidays shall 
be entitled to five day’s leave in addition to the employee's normal entitlement to annual leave of absence for 
recreation.  For the purposes of this subclause regular shall be defined as meaning eleven or more Sundays 
and/or public holidays in a twelve month period. 

(6) Additional leave provided by clauses 3.3.2(2)(c), and 3.3.2(4) shall not be subject to the annual leave loading 
prescribed by clause 6.1.11 of this award.  

(7) Work performed by an employee in excess of the ordinary hours of the employee's shift or on a rostered day off 
shall be paid for in accordance with the overtime provisions of clause 3.2 - Overtime of this award. 

(8) (a) When an employee begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public 
transport is available, reimbursement at the appropriate rate of hire prescribed by clause 5.4.4 of this 
award shall be made if the employee's private motor vehicle or cycle is used for the journey between 
the employee's residence and headquarters and the return journey. 
Provided however, that any employee who, on or after 30 October 1987, elects to be permanently 
retained on a fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 
7.00 am shall not be eligible to claim this reimbursement. 

(b) The provisions of this subclause shall only be applied to employees living and working within a radius 
of 50 kilometres of the Perth City Railway Station. 

4. - WAGES 
4.1. - MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause. 
4.1.2 The minimum adult award wage for full time adult employees aged 21 or more is $557.40 per week payable on and from 

the commencement of the first pay period on or after 1 July 2008. 
4.1.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

4.1.5 Employees aged under 21 years of age shall be paid no less than the wage determined by applying the percentage 
prescribed in the junior rates provision in this award to the minimum adult award wage. 

4.1.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate. 

4.1.7 Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

4.1.8 Subject to this clause the minimum adult award wage shall: 
(1) apply to all work in ordinary hours. 
(2) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
4.1.9 Minimum Adult Award Wage  

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2008 State Wage 
Case order.  Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent 
amount in rates of pay received by employees whose wages and conditions of employment are regulated by this award 
which are above the wage rates prescribed in the award.  Such above award payments include wages payable pursuant to 
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over award 
arrangements.  Absorption which is contrary to the terms of an agreement is not required.   
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the adult minimum wage. 

4.1.10 Adult Apprentices 
(1) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$488.40 per week on and from the commencement of the first pay period on or after 1 July 2008. 
(2) The rate paid in the clause 4.1.10(1) above to an apprentice 21 years of age or more is payable on 

superannuation and during any period of paid leave prescribed by this award. 
(3) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(4) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5 June 2003. 



89 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2125 
 

4.2. - SALARIES 
4.2.1 The annual salaries applicable to employees covered by this award shall be as per Schedule A  - Salaries For Juvenile 

Custodial Officers, Unit Managers and Senior Officers. 
4.2.2 An employee employed at Level 2 shall commence employment at Level 2.1.  Provided that at the discretion of the 

employer, the employee may be appointed to a higher incremental level subject to previous relevant knowledge and 
experience. 

4.2.3 Payment of Salaries 
(1) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(2) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(3) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(4) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(5) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the employer and the Union, payment by cheque may be made. 
4.2.4 Arbitrated Safety Net Adjustments 

(1) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(2) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(3) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

4.2.5 Special Allowances 
The employer shall not be prohibited from granting special allowances based on additional duties and responsibilities 
undertaken by an employee due to expertise and knowledge of the employee. 

4.2.6 Amalgamation of Salary Classes 
In allocating salaries or salary ranges the employer may amalgamate any two or more levels or, allocate specific salary 
points from a level or levels prescribed by this award in accordance with Approved Procedure 1 as determined by the 
Department of the Premier and Cabinet from time to time. 

4.3. - ANNUAL INCREMENTS 
4.3.1 Employees shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

employee’s level of performance and conduct. 
4.3.2 The following procedure will apply prior to the payment of an increment: 

(1) Their manager will produce a report on the employee’s performance and conduct no later than twelve months 
since the employee’s last incremental advance. 

(2) Where the report is satisfactory, the increment will be paid. 
(3) Where the report is unsatisfactory:  

(a) The employee will be shown the report and required to initial it. 
(b) The employee will be provided with an opportunity to comment in writing. 
(c) The employee’s comments will be considered immediately by the employer and a decision made as to 

whether to approve the payment of the increment or withhold payment for a specific period. 
(d) Where the increment is withheld, the employer before the expiry of the specified period will complete 

a further report and the above provisions will apply. 
4.3.3 The non-payment of an increment will not change the normal anniversary date of any further increment payments.  
4.3.4 For the purposes of this clause "continuous service", shall not include: 

(1) any period exceeding 14 calendar days during which an employee is absent on leave without pay.   In the case 
of leave without pay which exceeds fourteen 14 calendar days the entire period of such leave without pay is 
excised in full; 

(2) any period which exceeds six months in one continuous period during which an employee is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

(3) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "continuous service". 
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4.4. - EXPIRED GENERAL AGREEMENT SALARIES 
4.4.1 No-Disadvantage Test 

(1) Expired General Agreement salary rates as amended from time to time are incorporated in the award at 
Schedule G. These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s  97VS of the Industrial Relations Act 1979. 

(2) Notwithstanding the above, if the salary rates within the award at Schedule A are higher than those expressed at 
Schedule G, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

4.4.2 Salary Based Allowances 
All salary based allowances specified within this award will be calculated on the applicable salary rate as specified at 
Schedule G of this award or the applicable award salary rate as specified at Schedule A of this award, whichever is the 
higher. 

5. - ALLOWANCES AND FACILITIES 
5.1. - HIGHER DUTIES ALLOWANCE 

5.1.1 A non-shift employee who is directed by the employer to act in an office which is classified higher than the employee’s 
own substantive office and who performs the full duties and accepts the full responsibility of the higher office for a 
continuous period of five consecutive working days or more, shall, subject to the provisions of this clause, be paid an 
allowance equal to the difference between the employee’s own salary and the salary the employee would receive if the 
employee was permanently appointed to the office in which the employee is so directed to act. 

5.1.2 A shift employee who is directed by the employer to act in an office which is classified higher than the employee's own 
substantive office and who performs the full duties and accepts the full responsibility of the higher office for a continuous 
period of six consecutive hours or more, shall, subject to the provisions of this clause, be paid an allowance equal to the 
difference between the employee's own salary and the salary the employee would receive if the employee was 
permanently appointed to the office in which the employee is so directed to act.  

5.1.3 Where the full duties of a higher office are temporarily performed by two or more employees they shall each be paid an 
allowance as determined by the employer. 

5.1.4 An employee who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in clause 5.1.1 
or 5.1.2, whichever is applicable, as the duties and responsibilities performed bear to the full duties and responsibilities of 
the higher office.  Provided that the employee shall be informed, prior to the commencement of acting in the higher 
classified office, of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

5.1.5 Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee's own for periods less than the relevant period specified 
in clause 5.1.1 or 5.1.2, whichever is applicable, without any break in acting service, such employee shall be paid a higher 
duties allowance for such periods:  provided that payment shall be made at the highest rate the employee has been paid 
during the term of continuous acting or at the rate applicable to the office in which the employee is currently acting - 
whichever is the lesser. 

5.1.6 Where an employee is directed to act in an office which has an incremental range of salaries such an employee shall be 
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office.  Provided that acting service with allowances for 
acting in offices for the same classification or higher than the office during the 18 months preceding the commencement 
of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

5.1.7 Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve months or more, proceeds on - 
(1) a period of normal annual leave; or 
(2) a period of any other approved leave of absence of not more than five weeks, 
the employee shall continue to receive the allowance for the period of leave, provided that this subclause shall also apply 
to an employee who has been in receipt of an allowance for less than twelve months if during the employee's absence no 
other employee acts in the office in which the employee was acting immediately prior to proceeding on leave and the 
employee resumes in the office immediately on return from leave. 

5.1.8 For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in clause 6.1 - Annual Leave of this award and shall include any public holidays and leave in lieu accrued 
during the preceding twelve months taken in conjunction with such annual leave. 

5.1.9 Where employees in receipt of an allowance granted under this clause and proceeds on a period of annual leave in excess 
of the normal, such employees shall only receive payment of such allowance for the period of normal annual leave; and a 
period of any other approved leave of absence of more than four weeks, such employees shall not be entitled to receive 
payment of such allowance for the whole or any part of the period of such leave. 
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5.2. - DISTRICT ALLOWANCE 
5.2.1 For the purposes of this clause the following terms shall have the following meanings: 

"Dependant" in relation to an employee means: 
(1) a partner; or  
(2) where there is no partner, a child or any other relative resident within the State who rely on the employee for 

their main support; 
who does not receive a district or location allowance of any kind. 
(3) “Partial Dependant" in relation to an employee (for the purpose of district allowance) means: 

(a) a partner; or 
(b) where there is no partner, a child or any other relative resident within the State who rely on the 

employee for their main support;  
who receives a district or location allowance of any kind less than that applicable to an employee without dependants 
under any award, agreement or other provision  regulating the employment of the partial dependant. 

5.2.2 Boundaries 
For the purpose of Schedule B. - District Allowance of this award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule B. - District Allowance to this award. 
District: 
(1) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(2) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No. 1 District. 

(3) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(4) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(5) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(6) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
5.2.3 (1) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. - 

District Allowance of this award, for the district in which the employee's headquarters is located.  Provided that 
where the employee's headquarters is situated in a town or place specified in Column III of Schedule B - District 
Allowance of this award, the employee shall be paid a district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of the said schedule. 

(2) An employee who has a dependant shall be paid double the district allowance prescribed by clause 5.2.3(1) for 
the district, town, or place in which the employee's headquarters is located. 

(3) Where an employee has a partial dependant the total district allowance payable to the employee shall be the 
district allowance prescribed by clause 5.2.3(1) plus an allowance equivalent to the difference between the rate 
of district or location allowance the partial dependant receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed in a full time capacity under the award, agreement or 
other provision regulating the employment of the partial dependant. 

(4) When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be 
paid the district allowance to which he or she would ordinarily be entitled. 

(5) When an employee is on long service leave or other approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance for the period of such leave if the employee, 
dependant/s or partial dependant/s remain in the district in which the employee's headquarters are situated. 

(6) When an employee leaves his or her district on duty, payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or 
partial dependant/s remain in the district or as otherwise approved by the employer. 

(7) Except as provided in clause 5.1.3(6), a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses. 

(8) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule B. - District Allowance of this award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the employee's entitlement to any such allowance provided by clause 5.7 - Relieving 
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Allowance, and clause 5.10 -Travelling Allowance of this award the employee shall be paid for the whole of 
such a period a district allowance at the appropriate rate prescribed by clauses 5.1.3(1), 5.1.3(2) or 5.1.3(3), for 
the district in which the employee spends the greater period of time. 

(9) When an employee is provided with free board and lodging by the employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

5.2.4 Part Time Employees 
An employee who is employed on a part time basis shall be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
76 x 1 

5.2.5 Casual Employees 
District Allowance is payable to casual employees on an hourly rate basis in accordance with the following formula: 

Appropriate Annual District Allowance Rate 12 1 
1 x 313 x 76 

5.2.6 Adjustment of Rates 
The rates expressed in Schedule B. - District Allowance of this award shall be adjusted every twelve months, effective 
from the first pay period to commence on or after the first day of July in each year, in accordance with the official 
Consumer Price Index (CPI) for Perth, as published for the preceding twelve months at the end of the March quarter by 
the Australian Bureau of Statistics. 

5.3. - DISTURBANCE ALLOWANCE 
5.3.1 Where an employee is transferred and incurs expenses in the areas referred to in clause 5.3.2 as a result of that transfer 

then the employee shall be granted a disturbance allowance and shall be reimbursed by the employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required. 

5.3.2 The disturbance allowance shall include: 
(1) Costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including employer accommodation. 

(2) Costs incurred with the connection or reconnection of services to the employee's household including employer 
accommodation for water, gas or electricity. 

(3) Costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
months. 

5.4. - MOTOR VEHICLE ALLOWANCE 
5.4.1 For the purposes of this clause the following expressions shall have the following meanings: 

(1) "A year" means twelve months commencing on the 1st day of July and ending on the 30th day of June next 
following.  

(2) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(3) "South West land division" means the South West land division as defined by s 6 Schedule 1 of the Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(4) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(5) "Term of Employment" means a requirement made known to the employee at the time of applying for the 

position by way of publication in the advertisement for the position, written advice to the employee contained in 
the offer for the position or oral communication at interview by an interviewing employee and such requirement 
is accepted by the employee either in writing or orally. 

(6) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by this award. 

5.4.2 Allowance for employees required to supply and maintain a vehicle as a term of employment: 
(1) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part 1 
of Schedule C. - Motor Vehicle Allowance of this award for journeys travelled on official business and 
approved by the employer. 

(2) An employee who is reimbursed under the provisions of clause 5.4.2(1) will also be subject to the following 
conditions: - 
(a) For the purposes of clause 5.4.2 an employee shall be reimbursed with the appropriate rates set out in 

Part 1 of Schedule C. - Motor Vehicle Allowance of this award for the distance travelled from the 
employee's residence to the place of duty and for the return distance travelled from place of duty to 
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residence except on a day where the employee travels direct from residence to headquarters and return 
and is not required to use the vehicle on official business during the day. 

(b) Where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set out 
in Part 1 of Schedule C. - Motor Vehicle Allowance of this award. 

(c) Where an employee does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the employee provided that where the employee has less than 
twelve months qualifying service in the year then the 4,000 kilometre distance will be reduced on a 
pro rata basis and the allowance calculated accordingly. 

(d) Where a part time employee is eligible for the payment of an allowance under clause 5.4.2(2)(c) such 
allowance shall be calculated on the proportion of total hours worked in that year by the employee to 
the annual standard hours had the employee been employed on a full time basis for the year. 

(e) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of the employee’s vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 

(f) The employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months written notice of the intention so to do shall be 
given to the employee concerned. 

5.4.3 Allowance for employees relieving employees subject to clause 5.4.2. 
(1) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Part 1 of Schedule C. - 
Motor Vehicle Allowance of this award for all journeys travelled on official business and approved by the 
employer where the employee is required to use his/her vehicle on official business whilst carrying out the relief 
duties. 

(2) For the purposes of clause 5.4.3(1) an employee shall be reimbursed all expenses incurred in accordance with 
the appropriate rates set out in Part 1 of Schedule C. - Motor Vehicle Allowance of this award for the distance 
travelled from the employee's residence to place of duty and the return distance travelled from place of duty to 
residence except on a day where the employee travels direct from residence to headquarters and return and is 
not required to use the vehicle on official business during the day. 

(3) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part 1 of Schedule C. - 
Motor Vehicle Allowance of this award. 

(4) For the purpose of this subclause the allowance provided in clauses 5.4.2(2)(c) and 5.4.2(2)(d) shall not apply. 
5.4.4 Allowance for other employees using vehicle on official business. 

(1) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Part 2 or 3 of Schedule C - Motor Vehicle Allowance of this 
award, whichever is applicable. 

(2) For the purpose of clause 5.4.4(1) an employee shall not be entitled to reimbursement for any expenses incurred 
in respect to the distance between the employee's residence and headquarters and the return distance from 
headquarters to residence. 

(3) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate if applicable to each of the areas traversed as set out in Part 2 or 3 of Schedule 
C. - Motor Vehicle Allowance of this award, whichever is applicable. 

5.4.5 Allowance for towing the employer’s caravan or trailer. 
In case where employees are required to tow the employer’s caravans on official business, the additional rate shall be 7.0 
cents per kilometre. When the employer’s trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

5.4.6 Special Conditions. 
Not withstanding the provisions of clause 1.5. - Term of Award of this award where the cost of vehicles and petrol 
increase or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in 
the metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased 
or decreased accordingly. 

5.4.7 (1) When an employee begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public transport 
is available, reimbursement at the appropriate rate of hire prescribed by clause 5.4.4, shall be made if the 
employee's private motor vehicle or motorcycle is used for the journey between the employee's residence and 
headquarters and the return journey. 
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(2) Provided however, that any employee who, on or after 30 October 1987, elects to be permanently retained on a 
fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 7.00 am shall not be 
eligible to claim this reimbursement. 

(3) The provisions of this subclause shall only be applied to employees living and working within a radius of 50 
kilometres of the Perth City Railway Station. 

5.5. - PROPERTY ALLOWANCE 
5.5.1 For the purposes of this clause the following expressions shall have the following meanings: 

(1) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(2) "Dependant" in relation to an employee means: 
(a) partner; 
(b) child/children; or  
(c) other dependant family;  
who resides with the employee and who relies on the employee for support. 

(3) "Expenses" in relation to an employee means all costs incurred by the employee in the following areas: 
(a) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(b) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(c) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under s 61 of the Real Estate and Business Agents Act, 1978, duly paid to 
an agent for services rendered in the course of and incidental to the sale of the property, the maximum 
fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by Private Treaty or 
Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(d) Stamp Duty. 
(e) Fees paid to the Registrar of Titles or to the employee performing duties of a like nature and for the 

same purpose in another State or Territory of the Commonwealth. 
(f) Expenses relating to the execution or discharge of a first mortgage. 
(g) The amount of expenses reasonably incurred by the employee in advertising the residence for sale. 

(4) "Locality" in relation to an employee means: 
(a) Within the metropolitan area, that area within a radius of 50 kilometres from the Perth City Railway 

Station, and 
(b) Outside the metropolitan area, that area within a radius of 50 kilometres from an employee's 

headquarters when they are situated outside of the metropolitan area. 
(5) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(6) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(7) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

5.5.2 When an employee is transferred from one locality to another in the public interest or in the ordinary course of promotion 
or transfer, or on account of illness due to causes over which the employee has no control, the employee shall be entitled 
to be paid a property allowance for reimbursement of expenses incurred by the employee - 
(1) In the sale of residence in the employee's former locality, which, at the date on which the employee received 

notice of transfer to a new locality: - 
(a) the employee owned and occupied; or 
(b) the employee was purchasing under a contract of sale providing for vacant possession; or 
(c) the employee was constructing for the employee's own permanent occupation, on completion of 

construction; and 
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(2) In the purchase of a residence or land for the purpose of erecting a residence thereon for the employee's own 
permanent occupation in the new locality. 

5.5.3 An employee shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 
(1) if the employee engaged an agent to sell the residence on the employee's behalf - 50 % of the amount of the 

commission paid to the agent in respect of the sale of the residence; 
(2) if a solicitor was engaged to act for the employee in connection with the sale of the residence - the amount of 

the professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of 
the residence; 

(3) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an employee shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the employee is required to pay the amount of professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount so 
paid by the employee; 

(4) if the employee did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the employee in advertising the residence for sale. 

5.5.4 An employee shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(1) if a solicitor or settlement agent was engaged to act for the employee in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(2) if the employee mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an employee shall, if, in a case where a solicitor acted for the mortgagee and the employee is 
required to pay and has paid the amount of the professional costs and disbursements (including valuation fees 
but not a procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in 
respect of the mortgage - the amount so paid by the employee; 

(3) if the employee did not engage a solicitor or settlement agent to act for the employee in connection with the 
purchase or such a mortgage - the amount of the expenses reasonably incurred by the employee in connection 
with the purchase or the mortgage, as the case may be, other than a procuration fee paid by the employee in 
connection with the mortgage. 

5.5.5 An employee is not entitled to be paid a property allowance under clause 5.5.2(2) unless the employee is entitled to be 
paid a property allowance under clause 5.5.2(1), provided that the employer may approve the payment of a property 
allowance under clause 5.5.2(2) to an employee who is not entitled to be paid a property allowance under clause 5.5.2(1) 
if the employer is satisfied that it was necessary for the employee to purchase a residence or land for the purpose of 
erecting a residence thereon in the employee's new locality because of the employee's transfer from the former locality. 

5.5.6 For the purpose of this award it is immaterial that the ownership, sale or purchase is carried out on behalf of an employee 
who owns solely, jointly or in common with: 
(1) the employee's partner, or 
(2) a dependant relative, or 
(3) the employee's partner and a dependant relative. 

5.5.7 Where an employee sells or purchases a residence jointly or in common with another person - not being a person referred 
to in clause 5.5.6 the employee shall be paid only the proportion of the expenses for which the employee is responsible. 

5.5.8 An application by an employee for a property allowance shall be accompanied by evidence of the payment by the 
employee of the expenses, being evidence that is satisfactory to the employer. 

5.5.9 Notwithstanding the foregoing provisions, an employee is not entitled to the payment of a property allowance - 
(1) In respect of a sale or purchase prescribed in clause 5.5.2 which is effected - 

(a) more than twelve months after the date on which the employee took up duty in the new locality; or 
(b) after the date on which the office received notification of being transferred back to the former locality.   
Provided that the employer may, in exceptional circumstances, grant an extension of time for such period as is 
deemed reasonable. 

(2) Where the employee is transferred from one locality to another solely at the employee's own request or on 
account of misconduct. 

5.6. - PROTECTIVE CLOTHING ALLOWANCE 
An employee engaged on work, which requires the provision of protective clothing, shall be: 
5.6.1 Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the expense 

of the employer; or 
5.6.2 Provided with an annual allowance, as agreed between the Union and the employer, which shall incorporate the cost of 

purchase and laundry of the requisite protective clothing. 
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Provided that nothing contained in this clause shall affect the obligations of the employer to provide clothing pursuant to the 
Occupational Safety and Health Act, 1984. 

5.7. - RELIEVING ALLOWANCE 
An employee who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily 
resides temporarily away from the employee's usual place of residence shall be reimbursed reasonable expenses on the following 
basis: 
5.7.1 Where the employee: 

is supplied with accommodation and meals free of charge, or 
is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule D. - 
Travelling, Transfer and Relieving Allowance. 

5.7.2 Where employees are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised: 
(1) For the first 42 days after arrival at the new locality reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (4) to (8) of Schedule D - Travelling, Transfer and Relieving Allowance. 
(2) For periods in excess of 42 days after arrival in the new locality reimbursement shall be in accordance with the 

rates prescribed in Column B, Items (4) to (8) of Schedule D - Travelling, Transfer and Relieving Allowance for 
employees with dependants or Column C, Items (4) to (8) of Schedule D - Travelling, Transfer and Relieving 
Allowance for other employees:  Provided that the period of reimbursement under this subclause shall not 
exceed 49 days without the approval of the employer. 

5.7.3 Where employees are fully responsible for their own accommodation, meal and incidental expenses and other than hotel 
or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items 
(9), (10) or (11) of Schedule D - Travelling, Transfer and Relieving Allowance. 

5.7.4 If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $174.00 to cover incidental personal expenses:  Provided that an employee 
shall receive no more than one lump sum of $174.00 in any one period of three years. 

5.7.5 Reimbursement of expenses shall not be suspended should an employee become ill whilst on relief duty, provided leave 
for the period of such illness is approved in accordance with the provisions of this award and the employee continues to 
incur accommodation, meal and incidental expenses. 

5.7.6 When an employee who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the employer to travel to the new locality in the employee's own motor vehicle, reimbursement for the 
return journey shall be as follows: 
(1) Where the employee will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by clause 5.4.2 of this award. 
(2) Where the employee will not be required to maintain a motor vehicle for the performance of the relieving or 

special duties reimbursement shall be on the basis of one half of the appropriate rate prescribed by clause 5.4.2 
of this award.  Provided that the maximum amount of reimbursement shall not exceed the cost of the fare by 
public conveyance which otherwise would be utilised for such return journey. 

5.7.7 Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the employer. 

5.7.8 The provisions of clause 5.10 - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an employee to be paid allowances in respect of both travelling and relieving expenses for the same period.  
Provided that where an employee is required to travel on official business which involves an overnight stay away from the 
employee's temporary headquarters the employer may extend the periods specified in clause 5.7.2 by the time spent in 
travelling. 

5.7.9 An employee who is directed to relieve another employee or to perform special duty away from the employee's usual 
headquarters and is not required to reside temporarily away from his or her usual place of residence shall, if the employee 
is not in receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid 
by the employee travelling by public transport to and from the place of temporary duty. 

5.8. - REMOVAL ALLOWANCE 
5.8.1 When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed:  
(1) The actual reasonable cost of conveyance of the employee and dependants. 
(2) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 45 cubic metres provided that a larger volume may be approved by the 
employer in special cases. 
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(3) An allowance of $546.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,273.00. 

(4) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $171.00. 

 Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 

 Pets do not include domesticated livestock, native animals or equine animals. 
5.8.2 An employee who is transferred solely at their own request or on account of misconduct must bear the whole cost of 

removal unless otherwise determined by the employer prior to removal. 
5.8.3 An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 

motor vehicle.  If authorised by the employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows:  
(1) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by clause 5.4.2 of this award. 

(2) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half of the 
appropriate rate prescribed by clause 5.4.3 of this award. 

(3) Where an employee or their dependants have more than one vehicle, and all the vehicles are to be relocated to 
the new residence, the cost of transporting or driving up to two vehicles shall be deemed to be part of the 
removal costs. 

(4) Where only one vehicle is to be relocated to the new residence, the employee may choose to transport a trailer, 
boat or caravan in lieu of the second vehicle.  The employee may be required to show evidence of ownership of 
the trailer, boat or caravan to be transported. 

(5) If the employee tows the caravan, trailer or boat to the new residence, the additional rate per kilometre is to be 
3.5 cents per kilometre for a caravan or boat and 2.0 cents per kilometre for a trailer. 

5.8.4 The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
employer, who may authorise the acceptance of the more suitable: Provided that payment for a volume amount beyond 45 
cubic metres shall not occur without the prior written approval of the employer. 

5.8.5 The employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the employer, disposes of their household furniture effects and appliances instead of removing 
them to the new headquarters: Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 45 cubic metres. 

5.8.6 Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,015.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

5.8.7 Receipts must be produced for all sums claimed. 
5.8.8 New appointees to the public service shall be entitled to receive the benefits of this clause if they are required by the 

employer to participate in any training course prior to being posted to their respective positions in the service.  This 
entitlement shall only be available to employees who have completed their training and who incur costs when moving to 
their first posting. 

5.8.9 An employer may agree to provide removal assistance greater than specified in this award and if in that event that the 
employee to whom the benefit is granted elects to leave the position, on a permanent basis, within twelve months, the 
employer may require the employee to repay the additional removal assistance on a pro rata basis.  Repayment can be 
deducted from any monies due to the employee. 

5.8.10 For the purposes of clause 5.8.9, “elects to leave the position,” means the employee freely chooses to leave the position in 
the ordinary course of promotion, transfer or resignation and this necessitates the employer obtaining a replacement 
employee.   

5.9. - TRANSFER ALLOWANCE 
5.9.1 Subject to clauses 5.9.2 and 5.9.5 an employee who is transferred to a new locality in the public interest, or in the ordinary 

course of promotion or transfer, or on account of illness due to causes over which the employee has no control, shall be 
paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule D - Travelling, Transfer and Relieving 
Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and 
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(8) of Schedule D - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a new 
headquarters in another State of Australia:  Provided that if an employee is required to travel on official business during 
the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of clause 5.10 - Travelling Allowance of this award to permit 
an employee to be paid allowances in respect of both travelling and transfer expenses for the same period. 

5.9.2 Prior to the payment of an allowance specified in clause 5.9.1, the employer shall: 
(1) Require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(2) Require the employee to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 
Provided also that should an occupancy date which falls within the specified allowance periods be notified to 
the employer prior to the employee's transfer, the payment of a pro rata amount of the allowance should be 
made in lieu of the full amount. 

5.9.3 If an employee is unable to obtain reasonable accommodation for the transfer of the employee’s home within the 
prescribed period referred to in clause 5.9.1 and the employer is satisfied that the employee has taken all possible steps to 
secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule D - Travelling, Transfer and 
Relieving Allowance as the case may require, until such time as the employee has secured reasonable accommodation:  
Provided that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the 
employer. 

5.9.4 When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the employer. 

5.9.5 An employee who is transferred to employer accommodation shall not be entitled to reimbursement under this clause.  
Provided that: 
(1) where entry into employer accommodation is delayed through circumstances beyond the employee's control an 

employee may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the employee and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule D - Travelling, Transfer and Relieving Allowance. 

and provided that - 
(2) if any costs are incurred under clause 5.3.2 of this award they shall be reimbursed by the employer. 

5.10. - TRAVELLING ALLOWANCE 
5.10.1 An employee who travels on official business shall be reimbursed reasonable expenses on the basis of clauses 5.10.2 to 

5.10.12, where applicable. 
5.10.2 When a trip necessitates an overnight stay away from headquarters and the employee: 

(1) is supplied with accommodation and meals free of charge; or 
(2) attends a course, conference, etc, where the fee paid includes accommodation and meals; or 
(3) travels by rail and is provided with a sleeping berth and meals; or 
(4) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(5) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule D 

- Travelling, Transfer and Relieving Allowance. 
5.10.3 When a trip necessitates an overnight stay away from headquarters and the employee is fully responsible for his or her 

own accommodation, meals and incidental expenses: 
(1) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule D - Travelling, Transfer and Relieving Allowance; and 
(2) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule D - Travelling, Transfer and Relieving Allowance. 
5.10.4 When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and 
Items 12, 13 or 14 of Schedule D - Travelling, Transfer and Relieving Allowance subject to the employees' certification 
that each meal claimed was actually purchased. 

5.10.5 To calculate reimbursement under clauses 5.10.1 and 5.10.2 for a part of a day, the following formula shall apply: 
(1) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
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8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 75% of the daily rate. 
6.00 pm or later - 50% of the daily rate. 

(2) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

5.10.6 When an employee travels to a place outside a radius of 50 kilometres measured from the employee's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items (12) or (13) of Schedule D - Travelling, Transfer and Relieving Allowance subject to the 
employee's certification that each meal claimed was actually purchased: Provided that when an employee departs from 
headquarters before 8.00am and does not arrive back at headquarters until after 11.00 pm on the same day the employee 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule D - Travelling, Transfer and 
Relieving Allowance. 

5.10.7 When it can be shown to the satisfaction of the employer by the production of receipts that reimbursement in accordance 
with Schedule D - Travelling, Transfer and Relieving Allowance does not cover an employee's reasonable expenses for a 
whole trip the employee shall be reimbursed the excess expenditure. 

5.10.8 In addition to the rates contained in Schedule D - Travelling, Transfer and Relieving Allowance an employee shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

5.10.9 If on account of lack of suitable transport facilities an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

5.10.10 Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with provisions of clause 6.2 - Sick Leave of this award, and the 
employee continues to incur accommodation, meal and incidental expenses. 

5.10.11 Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the employer has endorsed the account. 

5.10.12 An employee who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured from 
the employee's headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from the employee's headquarters over the usual midday meal period shall 
be paid at the rate prescribed by Item 17 of Schedule D - Travelling, Transfer and Relieving Allowance for each meal 
necessarily purchased, provided that: 
(1) such travelling is not a normal feature in the performance of the employee's duties; and 
(2) such travelling is not within the suburb in which the employee resides; and 
(3) the employee's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule D - Travelling, Transfer and Relieving Allowance. 
5.11. - WEEKEND ABSENCE FROM RESIDENCE 

5.11.1 An employee who is temporarily absent from the employee’s normal headquarters on relieving duty or travelling on 
official business outside a radius of 320 kilometres measured from the normal headquarters and is necessarily absent from 
the employee’s residence and separated from dependants, shall be granted an additional day's leave for every group of 
three consecutive weekends so absent, provided that each weekend shall be counted as a member of only one group.  
Provided that: 
(1) the relief duty or travelling on official business is within Australia and the employee is not directed to work on 

the weekend by the employer; 
(2) an additional day's leave shall not be allowed if the employer has approved the employee's dependants 

accompanying the employee during the period of relief or travelling; 
(3) additional leave under this subclause shall be commenced within one month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(4) the annual leave loading provided by clause 6.1 - Annual Leave of this award shall not apply to any leave 

entitlements under this clause. 
5.11.2 Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of 320 and up to 400 kilometres measured from the normal headquarters, may elect to have the benefit of 
concessions provided by clause 5.11.3 in lieu of those provided by clause 5.11.1.  Kalgoorlie, Albany and Geraldton shall 
be regarded as being within a radius of 400 kilometres for the purpose of this subclause in the case of an employee 
resident in the Metropolitan Area. 



2136 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 89 W.A.I.G. 
 

5.11.3 Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of 320 kilometres measured from the employee's headquarters, and such relief duty or travel would 
normally necessitate the employee being absent from the employee’s residence for a weekend, shall be allowed to return 
to such residence for the weekend.  Provided that: 
(1) An employee who is directed to work on a weekend by the employer shall not be entitled to the concessions. 
(2) All travelling to and from the employee's residence shall be undertaken outside of the hours of duty prescribed 

by clause 3.1 – Hours of this award.  
(3) An employee who has obtained the approval of the employer for dependants to accompany the employee during 

the period of relief or travelling shall not be entitled to the concessions provided by this subclause. 
(4) When an employee is authorised by the employer to use the employee’s own motor vehicle to travel to the 

locality where the relief duty is being performed or when travelling on official business the employee shall be 
reimbursed on the basis of one half (½) of the appropriate rate prescribed by clause 5.4.3 of this award for the 
journey to the employee's residence for the weekend and the return to the place of relief duty:  Provided that the 
maximum amount of reimbursement shall not exceed the cost of the rail or bus fare by public conveyance which 
otherwise would be utilised for such journey and payment shall be made only to the owner of such vehicle. 

(5) When an employee has been authorised by the employer to use a government motor vehicle in connection with 
the relief duty or travelling on official business, the employee shall be allowed to use that vehicle for the 
purpose of returning to the employee’s residence for the weekend. 

(6) An employee who does not use his or her own vehicle or a government motor vehicle as provided by clauses 
5.11.3(4) and 5.11.3(5), shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the employee's residence for the weekend. 

(7) An employee who does not make use of the provisions of this clause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of clause 5.7 - Relieving 
Allowance or clause 5.10 - Travelling Allowance of this award. 

(8) Employees who return to their residence for the weekend in accordance with the provisions of this clause shall 
not be entitled to the reimbursement of any expenses allowed by clause 5.7 - Relieving Allowance and clause 
5.10 - Travelling Allowance of this award during the period from the time when the employee returns to the 
employee’s other residence to the time of departing from such residence to travel to resume duty at the place 
away from the residence. 

5.12. - SALARY PACKAGING ARRANGEMENT 
5.12.1 An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
5.12.2 Salary packaging is an arrangement whereby the entitlements and benefits under this award, contributing toward the Total 

Employment Cost (TEC) (as defined in clause 5.12.3) of an employee, can be reduced by and substituted with another or 
other benefits. 

5.12.3 The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(1) the base salary; 
(2) other cash allowances; 
(3) non cash benefits; 
(4) any Fringe Benefit Tax liabilities currently paid; and 
(5) any variable components. 

5.12.4 Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

5.12.5 Notwithstanding any salary packaging arrangement, the salary rate as specified in this award, is the basis for calculating 
salary related entitlements specified in the award. 

5.12.6 Compulsory employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their employer. 

5.12.7 A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
5.12.8 A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

5.12.9 In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 
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5.13. - UNION FACILITIES FOR UNION REPRESENTATIVES 
5.13.1 The employer recognises the rights of the union to organise and represent its members. Union representatives in the 

agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

5.13.2 The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate.  A union electorate may cover more than one agency. 

5.13.3 The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
5.13.4 The union will advise the employer in writing of the names of the union representatives in the agency. 
5.13.5 The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(1) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with clause 6.9 - Leave to Attend Union Business of this 
award. 

(2) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(3) A noticeboard for the display of union materials including broadcast email facilities. 
(4) Paid access to periods of leave for the purpose of attending union training courses in accordance with clause 

6.10 - Trade Union Training Leave of this award.  Country representatives will be provided with appropriate 
travel time. 

(5) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(6) Access to awards, agreements, policies and procedures. 
(7) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
5.13.6 The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
5.14. - ACCESS TO INFORMATON AND RESOURCES 

5.14.1 The parties recognise that information technology resources have major implications for industrial and human resource 
functions within the workplace. 

5.14.2 The employer recognises the need to provide appropriate information to all employees, so it is accessible in the workplace 
in either electronic or hard copy format. 

5.14.3 Where the employer utilises information technology as the means of communicating to employees, the employer must 
ensure that where employees do not have access to technology, then alternative methods of providing this information 
will be used. 

5.14.4 The information includes, but is not limited to policies and practice guidelines, human resource manuals, awards and 
agreements, internal agency news bulletins and updates and job opportunities. 

6. - LEAVE 
6.1. - ANNUAL LEAVE 

6.1.1 Definitions: 
(1) Accrued leave - is the leave an employee is entitled to from a previous calendar year. 
(2) Pro-rata leave - is the proportion of leave that an employee is entitled to in the current year, either from the date 

of commencement, or to the date of cessation. 
6.1.2 Entitlement 

(1) Each employee is entitled to four weeks paid leave for each year of service.  Annual leave shall be calculated on 
a calendar year basis commencing on 1 January in each year. 

(2) To assist employees in balancing their work and family responsibilities, an employee may elect, with the 
consent of the employer, to accrue and carry forward a maximum of two years annual leave from the date of the 
entitlement. 

(3) An employee employed on a fixed term contract for a period greater than twelve months, shall be credited with 
the same entitlement as a permanent employee.  An employee employed on a fixed term contract or on a part 
time basis for a period less than twelve months, shall be credited with the same entitlement on a pro-rata basis 
for the period of the contract. 
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(4) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 

(5) The provisions of this clause do not apply to casual employees. 

6.1.3 Pro-rata Annual Leave 

(1) (a) An employee employed after the first day of January in any year is entitled to pro rata annual leave for 
that year calculated on a daily basis. At the end of each calendar day of the year the employee will 
accrue 0.416 hours of paid annual leave provided the maximum accrual will not exceed 152 hours for 
each completed calendar year of service. 

(b) Where employers have systems in place which record and report pro rata accrual of annual leave 
entitlements in a manner other than prescribed by this clause, that method of accrual may continue 
provided the system provides the same accrual over a full year.  Employers must ensure that upon the 
cessation of employment, all pro rata annual leave entitlements accrued are equivalent to the pro rata 
annual leave entitlement provided by clause 6.1.3(1)(a).   

(2) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an employee. 

(3) An employee may take annual leave during the calendar year in which it accrues or anytime thereafter, but the 
time during which the leave may be taken is subject to the approval of the employer. 

6.1.4 Part time entitlement 

A part time employee shall be granted annual leave in accordance with this clause, however payment to a part time 
employee proceeding on annual leave shall be calculated having regard for any variations to the employee's ordinary 
working hours during the accrual period. 

6.1.5 Compaction of Annual Leave 

An employee who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the employee's ordinary working hours at the time of 
commencement of annual leave, may elect to take a lesser period of annual leave calculated by converting the average 
ordinary working hours during the accrual period to the equivalent ordinary hours at the time of commencement of annual 
leave. 

6.1.6 Additional leave for the North West 

(1) Employees whose headquarters are located north of 26º South Latitude shall receive an additional five working 
days leave on the completion of each year of continuous service in the region. 

(2) An employee who proceeds on annual leave before having completed the necessary year of continuous service 
may be given approval for the additional five working days leave provided the leave is taken at departmental 
convenience and provided the employee returns to that region to complete the necessary service. 

(3) Where an employee has served continuously for at least a year north of the 26º South Latitude, and leaves the 
region because of promotion or transfer, a pro rata annual leave credit to be cleared at departmental convenience 
shall be approved on the following basis: 

Completed months of continuous service in the region after the 
initial year's service 

Pro Rata additional annual leave 
(working days) 

1 NIL 

2 NIL 

3 1 

4 1 

5 2 

6 2 

7 2 

8 3 

9 3 

10 4 

11 4 

(4) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in clause 6.1.3. 
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6.1.7 Other Additional Leave 
Every employee other than an employee referred to in clause 6.1.6, to whom the employer has granted annual leave in 
excess of four weeks because of special circumstances shall be credited with such additional leave on a pro rata basis 
according to the following table. 

Completed Months 
of Service 

Pro Rata Annual Leave 
(5 Additional Working Days) 

Pro Rata Annual Leave 
(10 Additional Working Days) 

1 Nil Nil 

2 Nil 1 

3 1 2 

4 1 3 

5 2 4 

6 2 5 

7 2 5 

8 3 6 

9 3 7 

10 4 8 

11 4 9 

6.1.8 Portability 
(1) Where an employee was, immediately prior to being employed in the public sector, employed in: 

Any Western Australian State body or statutory authority as prescribed in Administrative Instruction 611, 
The employer shall approve portability of accrued and pro rata annual leave entitlements held at the date the 
employee ceased that previous employment, provided that: 
(a) the employee's employment with the public sector commenced no later than one week after ceasing 

the previous employment; and 
(b) the employee was not paid out all or part of the accrued and pro rata annual leave entitlements held at 

the time of ceasing that previous employment. 
6.1.9 Subject to clause 6.1.2(2), the employer may direct an employee to take accrued annual leave and may determine the date 

on which such leave shall commence.  Should the employee not comply with the direction, disciplinary action may be 
taken against the employee. 

6.1.10 Annual Leave Travel Concessions 
(1) Employees stationed in remote areas 

(a) The travel concessions contained in the following table are provided to employees and their 
dependents when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6.   

(b) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less than a year’s service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year’s service provided that the employee returns to the area to complete the year’s service at the 
expiration of the period of leave. 

(c) The mode of travel is to be at the discretion of the employer. 
(d) Travel concessions not utilised within 12 months of becoming due will lapse. 
(e) Part time employees are entitled to travel concessions on a pro rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 

 Approved Mode 
of Travel Travel Concession Travelling Time 

(aa) Air Air fare for the employee, and dependent 
partner and dependent children 

One day each way 

(bb) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of the 
return air fare for the employee, dependent 
partner and dependent children, travelling in 
the motor vehicle. 

North of 20° South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 
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 Approved Mode 
of Travel Travel Concession Travelling Time 

(cc) Air and Road Full motor vehicle allowance rates for car 
trip, but reimbursement not to exceed the 
cost of the return air fare for the 
employee.  Air fares for the dependent 
partner and dependent children. 

North of 20º South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 

(f) Where employees are entitled to a travel concession under clause 6.1.10 and the employees’ 
headquarters are situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the 
cost of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a 
return fully flexible and refundable airfare to Perth will be provided for each employee and each of 
their dependants when proceeding on annual leave to a location other than Perth or Geraldton. 

(2) Employees whose headquarters are located 240 kilometres or more from Perth 
(a) Employees, other than those designated in clause 6.1.10(1) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

6.1.11 Leave Loading 
(1) Subject to the provisions of clauses 6.1.11(2), 6.1.11(3) and 6.1.11(7) a loading equivalent to 17.5% of normal 

salary is payable to employees proceeding on annual leave, including accumulated annual leave. 
(2) Subject to the provisions of clauses 6.1.11(3) and 6.1.11(7), shift workers who are granted an additional week’s 

penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
(a) shift and weekend penalties the employee would have received had the employee not proceeded on 

annual leave, or 
(b) a loading equivalent to 20% of normal salary for five weeks leave; whichever is the greater. 

(3) Maximum Loading 
(a) Subject to the provisions of clause 6.1.11(5) the loading is paid on a maximum of four weeks annual 

leave, or five weeks in the case of shift workers who are granted an additional week’s penalty leave.  
Payment of the loading is not made on additional leave granted for any other purpose (eg. to 
employees whose headquarters are located North of the 26º South Latitude). 

(b) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(c) Maximum payment to shift workers who are granted an additional week’s penalty leave shall not 
exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published by 
the Australian Bureau of Statistics, for the September quarter of the year immediately preceding that 
in which the leave commences. 

(4) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced. 

(5) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an employee can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year’s entitlement. 

(6) A pro rata loading is payable on periods of approved annual leave less than four weeks and less than five weeks 
in the case of shift workers who qualify for an additional week of shift worker leave. 

(7) The loading is calculated on the rate of the normal fortnightly salary including any allowances, which are paid 
as a regular fortnightly or annual amount.  The salary shall include the following allowances: 
(a) District Allowance; 
(b) Protective Clothing Allowance, where it is paid as an annual amount; 
(c) Higher Duties Allowance, but only where the specific conditions of clauses 5.1.6 and 5.1.7 of this 

award are satisfied. 
(8) Where payment in lieu of accrued or pro rata annual leave is made on the death or retirement of an employee, a 

loading calculated in accordance with the terms of this clause is to be paid on accrued and pro rata annual leave. 
(a) When an employee resigns, or ceases employment, or where an employee is dismissed under Part 8 - 

Responsibilities and Discipline of Employees, of the Young Offenders Regulations 1995, an annual 
leave loading shall be paid as follows: 

(9) Accrued entitlements to annual leave – a loading calculated in accordance with the terms of this clause for 
accrued annual leave is to be paid. 



89 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2141 
 

(a) Pro rata annual leave – no loading is to be paid. 
(10) Part time employees shall be paid a proportion of the annual leave loading at the salary rate applicable, provided 

that the maximum loading payable shall be calculated in accordance with the following: 

Hours of work per fortnight Maximum loading in accordance with clause 6.1.11(3)(b)  
76 x 1 

(11) An employee who has been permitted to proceed on annual leave and who ceases duty other than by resignation 
or dismissal under Part 8 - Responsibilities and Discipline of Employees of the Young Offenders Regulations 
1995, before completing the required continuous service to accrue the leave must refund the value of the 
unearned pro rata portion of leave loading but no refund is required in the event of the death of an employee. 

(12) An employee who has been permitted to proceed on annual leave and who resigns or is dismissed under Part 8 - 
Responsibilities and Discipline of Employees of the Young Offenders Regulations 1995 must refund the value 
of the loading paid for leave other than accrued leave. 

6.1.12 (1) When an employee proceeds on the first four weeks of any annual leave there will be no  accrual towards an 
accrued day off. 
(2) Accrual towards an accrued day off will continue during any other period such as the extra week for shift 

workers. 
(3) Any annual leave entitlements as at 1 June 1986 shall be adjusted in hours in the ratio of 38 to 40. 

6.2. - SICK LEAVE 
6.2.1 Entitlement 

(1) The employer shall credit each permanent employee with the following sick leave credits, which shall be 
cumulative: 

 Sick Leave on full pay Sick Leave on half pay 

On the day of initial appointment 38 hours 15.2 hours 

On completion of 6 months continuous service 38 hours 22.8 hours 

On the completion of 12 months continuous service 76 hours 38 hours 

On the completion of each further period of 12 months 
continuous service 76 hours 38 hours 

 (2) An employee employed on a fixed term contract for a period greater than twelve months, shall be credited with 
the same entitlement as a permanent employee.  An employee employed on a fixed term contract for a period 
less than twelve months, shall be credited with the same entitlement on a pro rata basis for the period of the 
contract. 

(3) A part time employee shall be entitled to the same sick leave credits, on a pro rata basis according to the number 
of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would normally 
have been worked had the employee not been on sick leave. 

(4) The provisions of this clause do not apply to casual employees. 
6.2.2 Evidence 

(1) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(2) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
clause 6.2.2(1) shall not exceed, in the aggregate, five working days in any one-credit year. 

6.2.3 Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer may be required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the employee making the application for sick leave 
shall pay the fee due to the nominated medical practitioner in respect of the certificate. 

6.2.4 Where the employer has occasion for doubt as to the cause of the illness or the reason for the absence, the employer may 
arrange for a registered medical practitioner to visit and examine the employee, or may direct the employee to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill, or 
if the employee is not available for examination at the time of the visit of the medical practitioner, or fails, without 
reasonable cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

6.2.5 If the employer has reason to believe that an employee is in such a state of health as to render a danger to fellow 
employees or the public, the employee may be required to obtain and furnish a report as to their condition from a 
registered medical practitioner nominated by the employer.  The fee for any such examination shall be paid by the 
employer. 
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6.2.6 Where an employee is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the employer that as a result of the illness the employee was confined to their place 
of residence or a hospital for a period of at least seven consecutive calendar days, the employer may grant sick leave for 
the period during which the employee was so confined and reinstate annual leave equivalent to the period of confinement. 

6.2.7 Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that as a result of illness the employee was confined to 
their place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

6.2.8 An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

6.2.9 No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the employee or in any case of 
absence from duty without sufficient cause. 

6.2.10 Where an employee who has been retired on medical grounds resumes duty therein, sick leave credits at the date of 
retirement shall be reinstated.  This provision does not apply to an employee who has resigned and is subsequently 
reappointed. 

6.2.11 Workers’ Compensation 
 Where an employee suffers a disability within the meaning of s 5 of the Workers’ Compensation & Injury Management 

Act 1981, which necessitates that employee being absent from duty, sick leave with pay shall be granted to the extent of 
sick leave credits.  In accordance with s 80(2) of the Workers’ Compensation & Injury Management Act 1981 where the 
claim for workers’ compensation is decided in favour of the employee, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

6.2.12 War Caused Illnesses 
(1) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee 

suffers from war caused illness may be granted special sick leave credits of 114 hours (15 standard hour days) 
per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a maximum 
credit of 342 hours (45 standard hour days), and shall be recorded separately to the employee’s normal sick 
leave credit. 

(2) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

6.2.13 Portability 
(1) The employer shall credit an employee additional sick leave credits up to those held at the date that employee 

ceased previous employment provided that immediately prior to commencing employment the employee was 
employed in the service of: 
(a) the West Australian Public Service; or 
(b) the Commonwealth Government of Australia; or 
(c) any other State of Australia; or 
(d) in a Western Australian State body or statutory authority, and the employee’s employment 

commenced no later than one week after ceasing previous employment. 
(2) The maximum break in employment permitted by clause 6.2.13(1), may be varied by the approval of the 

employer provided that where employment commenced more than one week after ceasing the previous 
employment, the period in excess of one week does not exceed the amount of accrued and pro rata annual leave 
paid out at the date the employee ceased with the previous employer. 

6.2.14 Paid sick leave cannot be claimed in respect of any time the employee is on an accrued day off. 
6.2.15 An employee whilst on paid sick leave shall continue to accrue an entitlement to an accrued day off. 
6.2.16 Whilst on paid sick leave an employee shall receive the wages they would have received had they not proceeded on sick 

leave and shall have the accrued entitlement to paid sick leave reduced by the actual time the employee is absent from 
work. 

6.2.17 Any sick leave accumulated as at 1 June 1986 shall be adjusted in hours in the ratio of 38 to 40. 
6.2.18 For the purposes of this clause "service" shall not include:  

(1) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  

(2) any period which exceeds six months in one continuous period during which an employee is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service";  

(3) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "service". 
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6.3. - CARER’S LEAVE 
6.3.1 An employee is entitled to use, each year, any part of the employee's sick leave entitlement to provide care or support to a 

member of the employee's family or household who requires care or support because of: 
(1) an illness or injury of the member; or  
(2) an unexpected emergency affecting the member . 

6.3.2 An employee shall, wherever practicable, give the employer notice of the intention to take carer's leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence, an employee shall notify the employer as soon as 
possible on the first day of absence.  Where possible, an estimate of the period of absence from work shall be provided. 

6.3.3 An employee shall provide, where required by the employer, evidence to establish the requirement to take carer's leave.  
An application for carer's leave exceeding two consecutive working days shall be supported by evidence that would 
satisfy a reasonable person of the entitlement.  

6.3.4 The definition of "family" shall be the definition of "relative" contained in the Equal Opportunity Act 1984.  That is, a 
person who is related to the employee by blood, marriage, affinity or adoption and includes a person who is wholly or 
mainly dependent on, or is a member of the household of, the employee.   

6.3.5 Carer's leave may be taken on an hourly basis or part thereof. 
6.3.6 Where an employee cannot take paid carer's leave for a particular occasion, an employee is entitled to unpaid carer's leave 

of up to two days for each occasion on which a member of the employee's family or household requires care and support 
because of: 
(1) an illness or injury of the member;  
(2) an unexpected emergency affecting the member; or 
(3) the birth of a child by the member. 

6.3.7 A casual employee shall be entitled to not be available to attend work or to leave work if they need to provide care or 
support for a member of their family or household because of: 
(a) an illness or injury of the member;  
(b) an unexpected emergency affecting the member; or 
(c) the birth of a child by the member. 

6.3.8 The employer and the casual employee shall agree on the period for which the casual employee will be entitled to not be 
available to attend work.  In the absence of agreement, the employee is entitled to not be available to attend work for up to 
48 hours (i.e. two days) per occasion.  The casual employee is not entitled to any payment for the period of non-
attendance. 

6.3.9 An employer must not fail to re-engage a casual employee because the casual employee accessed the entitlements 
provided for in clause 6.3 - Carer's Leave.  The rights of an employer to engage or not engage a casual employee are 
otherwise not affected. 

6.4. - SHORT LEAVE 
6.4.1 (1) The employer may, upon sufficient cause being shown, grant an employee short leave on full pay not exceeding 

two consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22.8 working hours in any one calendar year. 

(2) Part time employees are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.8 hours 
76 x 1 

(3) An employee employed on a fixed term contract of less than twelve months shall be eligible for pro rata short 
leave in accordance with this clause. 

6.4.2 Subject to the prior approval of the supervisor, employees located outside a radius of 50 kilometres from the Perth City 
Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the required 
hours of duty.  

6.4.3 An employee shall not be entitled to claim payment for short leave on a day when that employee is absent on an accrued 
day off.  An employee whilst on short leave shall continue to accrue an entitlement to an accrued day off. 

6.5. - PUBLIC HOLIDAYS 
6.5.1 The following days shall be allowed as holidays with pay: 

(1) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

6.5.2 When any of the days mentioned in clause 6.5.1 falls on a Saturday or on a Sunday, the holiday shall be observed on the 
next succeeding Monday. 
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When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall 
not be a holiday. 

6.5.3 An employee whilst on a public holiday prescribed by this award shall continue to accrue an entitlement to an accrued 
day off.  When any of the days observed as a public holiday fall on a day when an employee is on an accrued day off the 
employee shall be allowed to take a day's holiday in lieu of the holiday on a day immediately following the employee's 
annual leave or at a time mutually acceptable to the employer and the employee. 

6.6. - LONG SERVICE LEAVE 
6.6.1 Each employee who has completed a period of seven years of continuous service in a permanent and/or fixed term 

contract capacity shall be entitled to 13 weeks of long service leave on full pay. 
Employees may by agreement with their employer, clear any accrued entitlement to long service leave in minimum 
periods of one day.  

6.6.2 Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of seven 
years of continuous service. 

6.6.3 A part time employee shall have the same entitlement to long service leave, as full time employees however payment 
made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

6.6.4 For the purpose of determining an employee’s long service leave entitlement, the expression “continuous service 
”includes any period during which the employee is absent on full pay or part pay from duties but does not include: 
(1) any period exceeding two weeks during which the employee is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(2) any period during which an employee is taking long service leave entitlement or any portion thereof except in 
the case of clause 6.6.9 when the period excised will equate to a full entitlement of 13 weeks; 

(3) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
employee to the long service leave under this clause; 

(4) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(5) any service of a Cadet whilst undertaking full time studies. 
6.6.5 A long service leave entitlement, which fell due prior to 16 March 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to 13 weeks. 
6.6.6 Any Public Holiday or days in lieu of the repealed public service holidays occurring during an employee’s absence on 

long service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be 
granted.   

6.6.7 The employer may direct an employee to take accrued long service leave and may determine the date on which such leave 
shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

6.6.8 An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may make application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

6.6.9 Compaction of leave 
(1) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(2) Notwithstanding clause 6.6.5, an employee who has elected to compact an accrued entitlement to long service 
leave in accordance with clause 6.6.9(1), shall only take such leave in any period on full pay, and the period 
excised as “continuous service” shall be 13 weeks. 

6.6.10 Portability 
(1) Where an employee immediately prior to being employed, was employed in the service of: 

The West Australian Public Service, or 
The Commonwealth of Australia, or 
Any other State Government of Australia, or 
Any Western Australian State body or statutory authority 
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and the period between the date when the employee ceased previous employment and the date of commencing 
employment does not exceed one week, that employee shall be entitled to long service leave determined in the 
following manner: 
(a) the pro rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(b) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment in accordance with the provisions of this clause. 

(2) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee’s favour prior to the date on which the employee commenced employment. 

6.6.11 Half Pay 
Subject to the employer’s convenience, the employer may approve an employee’s application to take long service leave on full pay 

or half pay.  In the case of long service leave which falls due on or after 16 March 1988 portions in excess of four weeks 
shall be in multiples of one week’s entitlement. 

6.6.12 When an employee proceeds on long service leave there will be no accrual towards an accrued day off.  Payment for long 
service leave will continue to be at the ordinary weekly rate. 

6.6.13 Any long service leave accumulated as at 1 June 1986 shall be adjusted in hours in the ratio of 38 to 40. 
6.6.14 Lump Sum Payments 

(1) On application to the employer, a lump sum payment for the money equivalent of any - 
(a) Long service leave entitlement for continuous service as prescribed by clauses 6.6.1 and 6.6.2 shall be 

made to employee who resigns, retires, is retired or is dismissed or in respect of an employee who 
dies; 

(b) pro rata long service leave based on continuous service of a lesser period than that prescribed by 
clauses 6.6.1 and 6.6.2 for a long service leave entitlement shall be made -  
(i) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the employee has completed not less than twelve months continuous service 
before the date of retirement; 

(ii) to an employee who, not having resigned, is retired by the  employer for any other cause, if 
the employee has completed not less than three years continuous service before the date of 
retirement; 

(iii) in respect of an employee who dies, if the employee has completed not less than twelve 
months continuous service before the date of death. 

(2) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the employer, in which case payment shall be made to the legal 
dependant. 

(3) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be 
made at the rate of salary of an employee at the date of retirement or resignation or death, whichever applies. 

6.6.15 Long Service Leave on Double Pay 
(1) Employees may by agreement with their employer, access any portion of an accrued entitlement to long service 

leave on double pay for half the period accrued.  In these circumstances the leave actually taken is 50 % of the 
accrued entitlement accessed. 

(2) Where employees proceed on long service leave on double pay in accordance with this subclause, the 
entitlement accessed is excised for the purpose of continuous service in accordance with clause 6.6.4.  

6.6.16 Cash Out of Accrued Long Service Leave Entitlement 
(1) Employees may by agreement with their employer, cash out any portion of an accrued entitlement to long 

service leave, provided the employee proceeds on a minimum of 10 days annual leave in that calendar year. 
(2) Where employee’s cash out any portion of an accrued entitlement to long service leave in accordance with this 

subclause, the entitlement accessed is excised for the purpose of continuous service in accordance with clause 
6.6.4. 

6.7. - BEREAVEMENT LEAVE 
6.7.1 Employees, including casuals, shall on the death of: 

(1) the employee’s partner; 
(2) a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
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(3) a parent, step-parent or grandparent of the employee; 
(4) a sibling of the employee; 
(5) any other person who, at or immediately before the relevant time for assessing the employee’s eligibility to take 

leave, lived with the employee as a member of the employee’s household;  
be eligible for up to two days paid bereavement leave, provided that at the request of an employee the employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

6.7.2 The two days need not be consecutive. 
6.7.3 Bereavement leave is not to be taken during any other period of leave. 
6.7.4 Payment of such leave may be subject to the employee providing evidence, if so requested by the employer, of the death 

or relationship to the deceased that would satisfy a reasonable person. 
6.7.5 An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave or leave without pay provided all accrued leave is exhausted. 

6.7.6  Travelling time for Regional Employees  
Subject to prior approval from the employer, an employee entitled to bereavement leave and who, as a result of such 
bereavement, travels to a location within Western Australia that is more than 240 km from their workplace will be granted 
paid time off for the travel period undertaken in the employee’s ordinary working hours up to a maximum of 15 hours per 
bereavement.  The employer will not unreasonably withhold approval. 

6.7.7 The employer may approve additional paid travel time within Western Australia where the employee can demonstrate to 
the satisfaction of the employer that more than two days travel time is warranted. 

6.7.8 The provisions of this clause are not available to employees whilst on leave without pay or sick leave without pay. 
6.7.9 The provisions of clauses 6.7.6 and 6.7.7 apply as follows. 

(1) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent employee for each full year of service and pro rata for any residual portion of 
employment.   

(2) An employee employed on a fixed term contract for a period less than 12 months shall be credited with the 
same entitlement on a pro rata basis for the period of employment. 

(3) A part time employee shall be entitled to the same entitlement as a full time employee for the period of 
employment, but on a pro rata basis according to the number of ordinary hours worked each fortnight. 

(4) For casual employees, the provisions apply to the extent of their agreed working arrangements. 
6.8. - PARENTAL LEAVE 

6.8.1 Definitions 
“Employee” includes full time, part time, permanent and fixed term contract employees. 
“Partner” means a person who is a spouse or de facto partner. 
“Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children.  
The employer may require confirmation of primary care giver status. 
“Public Sector” means an employing authority as defined in s 5 of the Public Sector Management Act 1994. 
“Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 

6.8.2 Entitlement to Parental and Partner Leave 
(1) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(a) birth of a child to the employee or the employee’s partner; or 
(b) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five; and has not lived continuously with the employee for six months or longer. 
(2) An employee identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to 14 weeks of paid parental leave which will 
form part of the 52 week entitlement provided in clause 6.8.2(1). 

(3) An employee may take the paid parental leave specified in clause 6.8.2(2) at half pay for a period equal to twice 
the period to which the employee would otherwise be entitled.  

(4) A pregnant employee can commence the period of paid parental leave any time up to six weeks before the 
expected date of birth and no later than four weeks after the birth.  Any other primary care giver can commence 
the period of paid parental leave from the birth date or for the purposes of adoption from the placement of the 
child but no later than four weeks after the birth or placement of the child. 

(5) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed the period specified 
in clause 6.8.2(2) and  6.8.2(3). 
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(6) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(7) Parental leave may not be taken concurrently by an employee and the employee’s partner as provided for in 
clause 6.8.3 or under special circumstances with the approval of the employer. 

(8) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(9) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(10) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

6.8.3 Partner Leave 
(1) An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one 

week at the time of the birth of a child/children to the employee’s partner.  In the case of adoption of a child this 
period shall be increased to up to three weeks unpaid leave. 

(2) The employee may request to extend the period of unpaid partner leave up to a maximum of eight weeks. 
6.8.4 Birth of a child 

(1) An employee shall provide the employer with a medical certificate from a registered medical practitioner 
naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 

(2) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 
the entitlement to paid parental leave remains intact. 

6.8.5 Adoption of a child 
(1) An employee seeking to adopt a child shall be entitled to two days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave.  The employee may take any paid leave 
entitlement in lieu of this leave. 

(2) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated.  Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

6.8.6 Other leave entitlements 
(1) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(2) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two years.  The employer’s approval is required for 
such an extension. 

(3) The employer shall only refuse such a request on reasonable grounds related to the effect on the workplace or 
the employer’s business. Such grounds might include: 
(a) cost; 
(b) lack of adequate replacement staff; 
(c) loss of efficiency; and 
(d) the impact on customer service. 

(4) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two years. 

(5) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in clause 6.8.6(1) and 6.8.6(6). 

(6) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner.  Such paid sick leave cannot be taken concurrently with paid parental leave. 

(7) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

6.8.7 Notice and Variation 
(1) The employee shall give not less than four weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
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(2) An employee seeking to adopt a child shall not be in breach of clause 6.8.7(1) by failing to give the required 
period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(3) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four 
weeks written notice is provided. 

6.8.8 Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

6.8.9 Communication during Parental Leave 
(1) Where an employee is on parental leave and a definite decision has been made to introduce significant changes 

at the workplace, the employer shall take reasonable steps to: 
(a) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(b) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the employee held before commencing parental leave. 
(2) The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to return to work on a part time basis. 

(3) The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with clause 6.8.9(1). 

6.8.10 Replacement Employee 
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

6.8.11 Return to Work 
(1) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 

weeks prior to the expiration of parental leave. 
(2) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the officer’s position the employer shall notify the officer while they are on parental leave. 
(3) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

(4) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part 
time provisions of this award. 

(5) Subject to the employer’s approval an employee who has returned to work on a part time basis may revert to 
full time work at the same classification level within two years of the recommencement of work. 

6.8.12 Effect of Parental Leave on the Contract of Employment 
(1) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(2) Paid parental leave will count as qualifying service for all purposes of this award.  During paid parental leave at 

half pay all entitlements will accrue as if the employee had taken the entitlement to paid parental leave at full 
pay.  

(3) Absence on unpaid parental leave shall not break the continuity of service of employees but shall not be taken 
into account in calculating the period of service for any purpose under this award. 

(4) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with clause 2.2.2 of this award. 

(5) The employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination 
of employment are not affected. 

6.9. - LEAVE TO ATTEND UNION BUSINESS 
6.9.1 The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an employee: 

(1) who is required to attend or give evidence before any Industrial Tribunal; 
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(2) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 
Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(3) when prior arrangement has been made between the Union and the employer for the employee to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(4) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

6.9.2 The granting of leave is subject to convenience and shall only be approved: 
(1) where reasonable notice is given for the application for leave; 
(2) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(3) for those employees whose attendance is essential. 

6.9.3 The employer shall not be liable for any expenses associated with an employee attending to union business. 
6.9.4 Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
6.9.5 An employee shall not be entitled to paid leave to attend to union business other than as prescribed by this clause. 
6.9.6 The provisions of this clause shall not apply to: 

(1) special arrangements made with the union which provide for unpaid leave for employees to conduct union 
business; 

(2) when an employee is absent from work without the approval of the employer; and 
(3) casual employees. 

6.10. -  TRADE UNION TRAINING LEAVE 
6.10.1 Subject to employers’ convenience and the provisions of this clause: 

(1) The employer shall grant paid leave of absence to employees who are nominated by the Union to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the Union. 

(2) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the employer and the Union. 

6.10.2 An employee shall be granted up to a maximum of five days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does 
not exceed ten days. 

6.10.3 (1) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(2) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(3) Subject to clause 6.10.3(1), shift workers attending a course shall be deemed to have worked the shifts they 
would have worked had leave not been taken to attend the course. 

(4) Part time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

6.10.4 (1) Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

(2) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

6.10.5 A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 months service. 

6.10.6 (1) The employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(2) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

6.11. - CULTURAL/CEREMONIAL LEAVE 
6.11.1 Cultural/ceremonial leave shall be available to all employees. 
6.11.2 Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities.  
6.11.3 Employees are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

employer and employee and sufficient leave credits being available. 
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6.11.4 The employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 
personal circumstances of the employee seeking the leave. 

6.11.5 The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
6.11.6 Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof shall be deducted from: 

(1) the employee’s annual leave entitlements; 
(2) the employee’s accrued long service leave entitlements, but in full days only; 
(3) accrued days off or time in lieu; or 
(4) short leave when entitlements under clauses 6.11.6(1), 6.11.6(2) and 6.11.6(3) have been fully exhausted. 

6.11.7 Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

6.12. - PURCHASED LEAVE - 44/52 SALARY ARRANGEMENT 
6.12.1 The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to eight 

weeks additional leave. 
6.12.2 The employer will assess each application for 44/52 salary arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
6.12.3 Where an employee is applying for purchased leave of between five and eight weeks the employer will give priority 

access to those employees with carer responsibilities. 
6.12.4 Access to this entitlement will be subject to the employee having satisfied the agency’s accrued leave management policy. 
6.12.5 The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of purchased leave: 
Number of Weeks Salary Spread over 

52 Weeks Number of Weeks Purchased Leave 

44 8 

45 7 

46 6 

47 5 

48 4 

49 3 

50 2 

51 1 

6.12.6 The purchased leave will not be able to be accrued. The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, the employee’s salary will be adjusted 
on the last pay period in January to take account the fact that time worked during the year was not included in the salary.  

6.12.7 Where an employee who is in receipt of an allowance provided for in clause 5.1 - Higher Duties Allowance of this award 
proceeds on any period of purchased leave the employee shall not be entitled to receive payment of the allowance for any 
period of purchased leave.  
When not on a period of purchased leave the employee shall receive the full entitlement to Higher Duties Allowance in 
accordance with clause 5.1 - Higher Duties Allowance. 

6.12.8 In the event that a part time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

6.13. - PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
6.13.1 With the written agreement of the employer, an employee may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with the award. 
6.13.2 The employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
6.13.3 On completion of the fourth year, an employee will be entitled to twelve months leave and will receive an amount equal 

to 80% of the salary they were otherwise entitled to in the fourth year of deferment. 
6.13.4 Where an employee completes four years of deferred salary service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 
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6.13.5 An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

6.13.6 The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the Employing Authority.  The employer will put any necessary arrangements into place. 

Variation of the Arrangements 
6.13.7 As an alternative to clause 6.13.5, and only by mutual agreement of the employer and the employee, the provisions of the 

deferred arrangement may be varied subject to the following: 
(1) the term of the arrangement will not extend beyond that contemplated by this clause; 
(2) the variation will not result in any consequential monetary or related gain or loss to either the employer or the 

employee; and 
(3) the percentage of salary to apply during the 12 months leave as specified in clause 6.13.3 will be calculated as 

80% of the average ordinary prescribed hours worked over the previous four years. 
6.14. - STUDY ASSISTANCE 

6.14.1 (1) To ensure the maintenance of a trained public sector an employer may provide an employee with paid study 
leave and/or financial assistance for study purposes in accordance with the provisions of this clause. 

(2) Employees are not eligible for study assistance if they have previously received study assistance for an 
approved course from their employer. Further study assistance towards additional qualifications may, however, 
be granted in special cases, at the discretion of the employer. 

6.14.2 Study Leave 
(1) An employee may be granted time off with pay for study purposes at the discretion of the employer. 
(2) In every case the approval of time off to attend lectures and tutorials will be subject to: 

(a) agency convenience; 
(b) employees undertaking an acceptable formal study load in their own time; 
(c) employees making satisfactory progress with their studies; 
(d) the course being an approved course as defined by clause 6.14.5; 
(e) the course being of value to the agency; and 
(f) the employer’s discretion when the course is only relevant to the employee’s career in the service and 

being of value to the State. 
(3) Part time employees are entitled to study leave on the same basis as full time employees, with their entitlement 

calculated on a pro rata basis.  Employees working shift work or on fixed term contracts have the same access to 
study leave as all other employees. 

(4) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 
subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(5) Employees who are obliged to attend educational institutions for compulsory block sessions may be granted 
time off with pay, including travelling time, up to the maximum annual amount allowed in clause 6.14.2(4). 

(6) Where an employee is undertaking approved study via distance education and/or is not required to attend formal 
classes, an employer may allow the employee to access study leave up to the maximum annual amount allowed 
in clause 6.14.2(4). 

(7) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(8) An acceptable part time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the employee’s own time, except in 
special cases such as where the employee is in the final year of study and requires less time to complete the 
course, or the employee is undertaking the recommended part time year or stage and this does not entail five 
hours formal study.  

(9) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment.  

(10) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.  

(11) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 
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(12) An employee shall not be granted more than five hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(13) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(14) An employee performing service with the Australian Defence Force is not entitled to study leave for any period 

of service with the Australian Defence Force that they receive defence force reserves leave as provided for by 
clause 6.19 – Defence Force Reserves Leave. 

(15) A service agreement or bond will not be required. 
6.14.3 Financial Assistance 

(1) An employer may reimburse an employee for the full or any part of any reasonable cost of enrolment fees, 
Higher Education Contribution Surcharge, compulsory text books, compulsory computer software and other 
necessary study materials for studies commenced during their employment.  

(2) Half of the value of the agreed costs shall be reimbursed immediately following production of written evidence 
of enrolment and costs incurred, and the remaining half shall be reimbursed following production of written 
evidence of successful completion of the subject for which reimbursement has been claimed.   

(3) The employer and employee may agree to alternative reimbursement arrangements. 
6.14.4 Cadets and Trainees 

(1) Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a 
condition of their employment, are required to undertake studies at a university or college of advanced 
education.  Employees who of their own volition attend such institutions to gain higher qualifications will be 
responsible for the payment of fees. 

(2) This assistance does not include the cost of textbooks or Guild and Society fees. 
(3) An employee who is required to repeat a full academic year of the course will be responsible for payment of the 

higher education fees for that particular year. 
6.14.5 Approved Courses for Study Purposes 

(1) For the purposes of clauses 6.14.2 and 6.14.3, the following are approved courses: 
(a) Degree or associate diploma courses at a university within the Australia; 
(b) Degree or diploma courses at an authorised non-university institution;  
(c) Diploma courses provided by registered training organisations, including TAFE;  
(d) Two-year full time certificate courses provided by registered training organisations, including TAFE; 
(f) Courses recognised by the National Authority for the Accreditation of translators and Interpreters 

(NAATI) in a language relevant to the needs of the public sector; and 
(g) Secondary courses leading to the Tertiary Entrance Examination or courses preparing students for the 

mature age entrance conducted by the Tertiary Institutions Service Centre. 
(2) For the purposes of clause 6.14.5(1): 

(a) The term ‘university’ includes recognised Australian universities and recognised overseas universities 
as defined by the Higher Education Act 2004 (WA);  

(b) An authorised non-university institution is a non-university institution that is authorised under the 
Higher Education Act 2004 (WA) to provide a higher education course; and 

(c) A registered training organisation is an organisation that is registered with the Training Accreditation 
Council or equivalent registering authority and complies with the nationally agreed standards set out 
in the Australian Quality Training Framework (AQTF). 

(3) An employee who has completed a diploma through TAFE is eligible for study assistance to undertake a degree 
course at a university within Australia or an authorised non-university institution.  

(4) An employee who has completed a two year full time certificate through TAFE is eligible for study assistance 
to undertake a diploma course specified in clause 6.14.5(1)(c) or a degree or diploma course specified in clauses 
6.14.5(1)(a) or (b). 

6.14.6 Full Time Study 
(1) Subject to the provisions of clause 6.14.6(2), the employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 
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(2) Applications for full time study leave with pay are to be considered on their merits and may be granted provided 
that the following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of clauses 6.14.2 and 6.14.5 and 
clause 6.15 - Leave Without Pay. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through 

other employees employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at 

that time.  Where an employee is still under a bond, this does not preclude approval being granted to 
take further study leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that 
employee’s approved period of engagement. 

(3) Full time study leave with pay may be approved for more than twelve months subject to a yearly review of 
satisfactory performance. 

(4) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an 
employer, financial assistance to the extent of the difference between the employee’s normal salary and the 
value of the award may be considered.  Where no outside award is granted and where a request meets all the 
necessary criteria then part or full payment of salary may be approved at the discretion of the employer.   

(5) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  
Recipients normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for 
books, accommodation or a contribution towards accommodation.   

(6) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s 
salary for that period. 

(7) Where the employer approves full time study leave with pay the actual salary contribution forms part of the 
agency’s approved average staffing level funding allocation.  Employers should bear this in mind if considering 
temporary relief.   

(8) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as 
required. 

(9) Where employees travelling overseas at their own expense wish to participate in a study tour or convention 
whilst on tour, study leave with pay may be approved by the employer together with some local transit and 
accommodation expenses providing it meets the requirements of clause 6.14(6)(b).  Each case is to be 
considered on its merits.   

(10) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other 
privileges and conditions of service prescribed for employees under the award. 

6.15. -  LEAVE WITHOUT PAY 
6.15.1 Subject to the provisions of clauses 6.15.2 and 6.15.3, the employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
6.15.2 Subject to the provisions of clause 6.15.3 every application for leave without pay will be considered on its merits and may 

be granted provided that the following conditions are met: 
(1) the work of the department is not inconvenienced; and 
(2) all other leave credits of the employee are exhausted. 

6.15.3 An employee shall, upon request be entitled to two days unpaid personal (caring) leave. 
6.15.4 An employee on a fixed term contract may not be granted leave without pay for any period beyond that employee’s 

approved period of engagement. 
6.15.5 An employee who is absent on any form of leave without pay for less than a total of five days in any twelve month work 

cycle shall not have payment reduced when proceeding on accrued days off. 
6.15.6 An employee who is absent on any form of leave without pay for a total of five days or more in any twelve month work 

cycle will have such period of leave added to the work cycle. 
6.16. -  WITNESS AND JURY SERVICE 

Witness 
6.16.1 An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
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6.16.2 Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 
granted by the employer leave of absence with pay, but only for such period as is required to enable the employee to carry 
out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a witness 
will be reinstated, subject to the satisfaction of the employer.  The employee is not entitled to retain any witness fee but 
shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of 
fees received shall be forwarded to the employer. 

6.16.3 An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

6.16.4 An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

6.16.5 An employee subpoenaed or called as a witness under any other circumstances other than specified in clauses 6.16.2 and 
6.16.4 shall be granted leave of absence without pay except when the employee makes an application to clear accrued 
leave in accordance with award provisions. 

Jury  
6.16.6 An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
6.16.7 An employee required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
6.16.7 An employee granted leave of absence on full pay as prescribed in clause 6.16.6 is not entitled to retain any juror's fees 

but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with a voucher 
showing the amount of juror's fees received to the employer. 

6.17. - BLOOD/PLASMA DONORS LEAVE 
6.17.1 Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(1) prior arrangements with the supervisor has been made and at least two days’ notice has been provided; or 
(2) the employee is called upon by the Red Cross Blood Centre. 

6.17.2 The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee’s absence. 

6.17.3 The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
6.17.4 Employees shall be entitled to two hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
6.18. - EMERGENCY SERVICE LEAVE 

6.18.1 Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

6.18.2 The employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

6.18.3 The employee must complete a leave of absence form immediately upon return to work. 
6.18.4 The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
6.18.5 An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with clauses 6.18.2, 6.18.3 and 6.18.4. 
6.19. -  DEFENCE FORCE RESERVES LEAVE 

6.19.1 The employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

6.19.2 Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
6.19.3 Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
employer. 

6.19.4 Paid Leave 
(1) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
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(2) Part time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 
only be made for those hours that would normally have been worked but for the leave. 

(3) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(4) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(5) An employee is entitled to paid leave for a period not exceeding 106.4 hours on full pay in any period of 12 

months commencing on 1 July in each year.  
(6) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on 1 July.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

6.19.5 Unpaid Leave 
(1) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in clause 6.19.4 shall 

be unpaid. 
(2) Casual employees are entitled to unpaid leave for the purpose of Defence service. 

6.19.6 Use of Other Leave 
(1) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(2) The employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
6.20. - INTERNATIONAL SPORTING EVENTS LEAVE 

6.20.1 Special leave with pay may be granted by the employer to an employee chosen to represent Australia as a competitor or 
official, at a sporting event, which meets the following criteria: 
(1) it is a recognised international amateur sport of national significance; or 
(2) it is a world or international regional competition; and 
(3) no contribution is made by the sporting organisation towards the normal salary of the employee. 

6.20.2 The employer shall make enquiries with the Department of Sport & Recreation: 
(1) whether the application meets the above criteria; 
(2) the period of leave to be granted. 

7. - CONSULTATION AND INTRODUCTION OF CHANGE 
7.1.1 Where the employer has made a definite decision to introduce major changes in production, programme, organisation, 

structure or technology that are likely to have significant effects on employees, the employer shall notify the employees 
who may be affected by the proposed changes and the Union. 

7.1.2 For the purpose of this clause "significant effects" include termination of employment; major changes in the composition, 
operation or size of the employer's workforce or in the skills required; elimination or diminution of job opportunities, 
promotion opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 
Provided that where this award or any other award or agreement makes provision for alteration of any of the matters 
referred to in this clause an alteration shall be deemed not to have significant effect 

7.2.1 The employer shall discuss with the employees affected and the Union, inter alia, the introduction of the changes referred 
to in clause 7.1, the effects the changes are likely to have on employees, measures to avert or mitigate the adverse effects 
of such changes on employees and shall give prompt consideration to matters raised by the employees and/or the Union in 
relation to the changes. 

7.2.2 The discussion shall commence as early as practicable after a firm decision has been made by the employer to make the 
changes referred to in clause 7.1, unless by prior arrangement, the Union is represented on the body formulating 
recommendations for change to be considered by the employer. 

7.2.3 For the purposes of such discussion the employer shall provide to the employees concerned and the Union all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes on 
employees and any other matters likely to affect employees.  Provided that the employer shall not be required to disclose 
confidential information, the disclosure of which would be inimical to the employer's interests. 

8. - DISPUTE SETTLEMENT PROCEDURE 
8.1.1 Any questions, difficulties or disputes arising under this award of employees bound by the award shall be dealt with in 

accordance with this clause. 
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8.1.2 The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution, within three working days. 

8.1.3 If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 
superior and an attempt made to find a satisfactory solution, within a further three working days. 

8.1.4 If the dispute is still not resolved, it maybe referred by the employee/s or Union representative to the employer or his/her 
nominee. 

8.1.5 Where the dispute cannot be resolved within five working days of the Union representatives’ referral of the dispute to the 
employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation Commission. 

8.1.6 The period for resolving a dispute may be extended by agreement between the parties. 
8.1.7 At all stages of the procedure the employee may be accompanied by a Union representative. 

9. - PARTIES TO THE AWARD 
9.1 Commissioner, Department of Corrective Services. 

Director General, Department for Child Protection 
The Civil Service Association of Western Australia Incorporated. 

SCHEDULE A - SALARIES FOR JUVENILE CUSTODIAL OFFICERS, UNIT MANAGERS AND SENIOR OFFICERS 
(1) Annual salaries applicable to employees covered by this award: 

Level 2 
Juvenile Custodial Officers 

Salary Per 
Annum$ 

Arbitrated Safety Net 
Adjustments 

$ 

Total Salary Per 
Annum 

$ 
1 st Year 28306 10330 38636 
2 nd Year 29009 10330 39339 
3 rd Year 29748 10330 40078 
4 th Year 30529 10330 40859 
5 th Year 31346 10330 41676 
Level 3  
Unit Managers 

   

1 st Year 32469 10330 42799 
2 nd Year 33344 10330 43674 
3 rd Year 34246 10330 44576 
4 th Year 35172 10225 45397 
Level 4 
Senior Officers 

   

1 st Year 36442 10225 46667 
2 nd Year 37437 10121 47558 
3 rd Year 38461 10121 48582 

SCHEDULE B – DISTRICT ALLOWANCE 
(a) Employees Without Dependants (clause 5.2.3(1)):  

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 

RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE TOWN OR PLACE 

RATE 
$ p.a. 

6 3,569 Nil Nil 
5 2,920 Fitzroy Crossing 3,933 

  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,655 
  Marble Bar  
  Wittenoom  
  Karratha 3,438 
  Port Hedland 3,199 
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 

RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE TOWN OR PLACE 

RATE 
$ p.a. 

4 1,471 Warburton Mission 3,952 
  Carnarvon 1,385 
3 927 Meekatharra 1,471 

  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 665 Kalgoorlie 222 
  Boulder  
  Ravensthorpe 878 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Employees with dependants (clause 5.3.3(2)):  

Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2005.   
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SCHEDULE B - DISTRICT ALLOWANCE MAP 
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Descriptions:
Area 1 - the area within a line commencing on the coast 
travelling due east along lat: 28° to Tallering Peak, then south 
east to Mt Gibson and Burracoppin, then to a point south east 
at the junction of  lat: 32° and long: 119°, then south along 
long: 119° to the coast.
Area 2 – the area within a line commencing on the south coast 
along long: 119°, then east along the coast to long: 123°, then 
north along long: 123° to a point on lat: 30°, then west along 
lat: 30° to the boundary of No.1 district.
Area 3 - the area within a line commencing on the west coast 
at lat: 26°, travelling east to long: 123°, then south along long: 
123° to the boundary of No.2 district.
Area 4 - the area within a line commencing on the west coast 
at lat: 24°, then east to the WA border, then south to the coast, 
then west to long: 123°, then north to the intersection of lat: 
26°, then west along lat: 26° to the coast.
Area 5 - the area of the state situated between lat: 24° and a 
line running east from Carnot Bay to the WA border.
Area 6 – the area of the state north of a line running east from 
Carnot Bay to the WA border.
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SCHEDULE C – MOTOR VEHICLE ALLOWANCE 
AS FROM THE FIRST PAY PERIOD ON OR AFTER 15 JULY 2008  
Part 1 – Motor Car 
Area Details Rate (cents) per kilometre Engine Displacement (in 

cubic centimetres) 
 Over 2600cc Over 1600ccto 

2600cc 
1600ccand 

under 
Metropolitan Area    

First 4000 kms 185.5 127.4 101.0 

Over 4000 up to 8000 kms 80.7 58.8 48.9 

Over 8000 up to 16000 kms 45.8 35.9 31.5 

Over 16000 kms 50.6 38.1 32.4 

South West Land Division    

First 4000 kms 187.4    128.6    102.2      

Over 4000 up to 8000 kms 82.2      59.6      49.7   

Over 8000 up to 16000 kms 47.1 36.6 32.2 

Over 16000 kms 51.9 38.7 33.0 

North of 23.5o South Latitude    

First 4000 kms 203.9 139.4 110.7 

Over 4000 up to 8000 kms 89.1 64.3 53.5 

Over 8000 up to 16000 kms 50.8 39.3 34.4 

Over 16000 kms 53.9     40.4      34.5   

Rest of State    

First 4000 kms 194.7    133.1     105.3   

Over 4000 up to 8000 kms 85.2     61.6      51.1   

Over 8000 up to 16000 kms 48.7     37.7       33.1     

Over 16000 kms 52.7      39.4      33.6       

 
Part 2 – Motor Car 
Area Details Rate (cents) per kilometre Engine Displacement (in 

cubic centimetres) 
 Over 2600cc Over 1600cc 

to 2600cc 
1600cc and 

under 
Metropolitan Area 89.5 64.5 53.2 

South West Land Division 91.0 65.4 54.0 

North of 23.5o South Latitude 98.6 70.6 58.3 

Rest of the State 94.3 67.5 55.6 

Part 3 – Motor Cycle 
Distance travelled during a year on Official Business Rate Cents per Kilometre 

Rate per kilometre 31.0 
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SCHEDULE C – MOTOR VEHICLE ALLOWANCE ZONES 
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SCHEDULE C – MOTOR VEHICLE ALLOWANCE ZONES 
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SCHEDULE D – TRAVELLING TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A  COLUMN B  COLUMN C  
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES 
WITH 
DEPENDENTS 
RELIEVING 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
42 DAYS 
(CLAUSE 5.7 
(2)(b) 
TRANSFER 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
PRESCRIBED 
PERIOD 
(CLAUSE 5.9 
(3)) 

DAILY RATE 
EMPLOYEES 
WITHOUT 
DEPENDENTS 
RELIEVING 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
42 DAYS 
(CLAUSE 5.7 
(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26o    
 South Latitude 13.60   
(2) WA - North of 26o    
 South Latitude 20.45   
(3) Interstate 20.45   
 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan 

Hotel or Motel 
 

285.60 142.80 95.20 
 

(5) Locality South of 26o 
South Latitude 
 

195.25 97.65 65.10 

(6) Locality North of 26o 
South Latitude 
 

   

 Broome 396.95 198.50 132.30 
 Carnarvon 246.30 123.15 82.10 
 Dampier 325.70 162.85 108.55 
 Derby 302.70 151.35 100.90 
 Exmouth 284.45 142.25 94.80 
 Fitzroy Crossing 358.95 179.50 119.65 
 Gascoyne Junction 211.45 105.75 70.50 
 Halls Creek 199.45 99.75 66.50 
 Karratha 502.95 251.50 167.65 
 Kununurra 310.30 155.15 103.45 
 Marble Bar 268.45 134.25 89.50 
 Newman 299.45 149.75 99.80 
 Onslow 267.45 133.70 89.15 
 Pannawonica 286.35 143.15 95.45 
 Paraburdoo 260.80 130.40 86.95 
 Port Hedland 344.90 172.45 114.95 
 Roebourne 230.35 115.15 76.80 
 Shark Bay 186.45 93.25 62.15 
 Tom Price 297.95 149.00 99.30 
 Turkey Creek 199.45 99.75 66.50 
 Wickham 417.95 209.00 139.30 
 Wyndham 250.45 125.25 83.50 

 
(7) Interstate - Capital City   
 Sydney 288.60 144.30 96.20 
 Melbourne 278.95 139.45 92.95 
 Other Capitals 251.50 125.75 83.75 

 



89 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2163 
 

 
  COLUMN A  COLUMN B  COLUMN C  
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES 
WITH 
DEPENDENTS 
RELIEVING 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
42 DAYS 
(CLAUSE 5.7 
(2)(b) 
TRANSFER 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
PRESCRIBED 
PERIOD 
(CLAUSE 5.9 
(3)) 

DAILY RATE 
EMPLOYEES 
WITHOUT 
DEPENDENTS 
RELIEVING 
ALLOWANCE 
FOR PERIOD 
IN EXCESS OF 
42 DAYS 
(CLAUSE 5.7 
(2)(b)) 

(8) Interstate - Other    
 than Capital City 195.25 97.65 65.10 
 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL 
OR MOTEL 
 
(9) WA - South of 26o 

South Latitude 
88.60   

(10) WA - North of 26o 
South Latitude 

121.85   

(11) Interstate 121.85   
 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN 
OVERNIGHT STAY WHERE ACCOMMODATION ONLY IS PROVIDED. 
 
(12) WA - South of 26o South Latitude:   
 Breakfast 16.10   
 Lunch 16.10   
 Dinner 42.75 

 
  

(13) WA - North of 26o South Latitude   
 Breakfast 19.90   
 Lunch 31.80   
 Dinner 49.75 

 
  

(14) Interstate    
 Breakfast 19.90   
 Lunch 31.80   
 Dinner 49.75 

 
  

 
 
 
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 5.9 .5(1)) 
 
(15) Each Adult 25.95 

 
  

(16) Each Child 4.45 
 

  

MIDDAY MEAL (CLAUSE 5.10.12) 
 

  

(17) Rate per meal 6.30 
 

  

(18) Maximum 
reimbursement per 
pay period 

31.50   
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The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 17 June 
2009. 

SCHEDULE E CLAUSE 3.2 - OVERTIME 
PART I – OUT OF HOURS CONTACT 
(Operative from the first pay period on or after 14 March 2008) 
Standby                       $  7.41    per hour 
On Call                         $ 3.71    per hour 
Availability                  $ 1.85    per hour 
Clause 4.4.2 of the award defines salary for calculation purposes. 
PART II – MEALS 
(Operative from the first pay period commencing on or from 7 November 2008) 
Breakfast                        $ 9.60    per meal 
Lunch                             $ 11.80    per meal 
Evening Meal                 $ 14.15    per meal 
Supper                             $ 9.60    per meal 

SCHEDULE F - MEMORANDUM OF AGREEMENT 
(1)  TERMINATION 
The following provisions relating to the implementation of the 38 hour week are agreed between the parties. 

(a)  An employee subject to the provisions of clause 3.1.1, who has not taken any accrued days off accumulated during a 
work cycle in which employment is terminated shall be paid the total of hours accumulated towards the accrued day 
off for which payment has not already been made for periods of two weeks or over provided that payment shall be 
made for completed weeks only. 

(b)  An employee who has taken any accrued days off during a work cycle in which employment is terminated shall have 
the wages due on termination reduced by the total days for which payment has already been made but for which the 
employee had no entitlement toward those accrued days off. 

(2)  WORKERS' COMPENSATION 
(a)  Where an employee is on Workers' Compensation for periods less than a total of 20 consecutive work days in a 

twelve monthly work cycle such employee will accrue towards and be paid for the succeeding accrued days off 
following such absence. 

(b)  Where an employee is on Workers' Compensation for periods greater than a total of twenty consecutive days in a 
twelve month work cycle such employees will have the period of Workers' Compensation added to the work cycle. 

(c)  Where an employee is on Workers' Compensation for periods greater than 20 consecutive work days and an accrued 
day off as prescribed in clause 3.1.1 falls within the period the employee shall be re-rostered for another accrued day 
off on completion of the twenty week work cycle following such absence. 

(3)  TRADE OFFS 
(a) Payment of Wages into Bank Account 

Payment of wages, by arrangement between the employer and an employee shall be paid into the employee's bank 
account or in any other financial institution's account. Cheque payments may be substituted for the payment of 
wages in cases of genuine hardship. 

(b)  Beverage Charges 
Where staff consume morning or afternoon beverages a charge of fifty cents per week will be made.  The charge will 
be reviewed in relation to the annual movement in the CPI as at 31 December each year. 

(c)  Meal Break Provision 
(i) the practice that applies as at 1 February 1985 in certain areas of Institution Officers not claiming their meal 

break during shifts is to continue; 
(ii) the practice prescribed in paragraph (1) above will continue to apply only to employees in the areas 

prescribed in paragraph (i); 
(iii) the provisions of paragraphs (i) and (ii) will continue to apply to the employees in the areas prescribed, 

notwithstanding any changes after 1 February 1985 to the Public Service Overtime Award No. 10 of 1978, 
and/or the Public Service Shift Work Agreement No. 24 of 1978; 

(iv)  the employees prescribed in paragraphs (i) and (ii) shall not be entitled to overtime payment for the time 
worked after the meal breaks not claimed, notwithstanding any changes after 1/2/85 to the Public Service 
Overtime Award No. 10 of 1978 and/or the Public Service Shift Work Agreement No. 24 of 1978. 
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SCHEDULE G – EXPIRED GENERAL AGREEMENT SALARIES 
 
 

Existing Annual Salary at 
25 February 2007 

 
 $ Per Annum 

Juvenile Custodial Officers  
1st Year $42,017 
2nd Year $43,097 
3rd Year $44,231 
4th Year $45,431 
5th Year $46,686 

Unit Managers  
1st Year $48,409 
2nd Year $49,754 
3rd Year $51,138 
4th Year $52,560 

Senior Officers  
1st Year $54,510 
2nd Year $56,037 
3rd Year $57,609 

SCHEDULE H – PRESERVATION OF PUBLIC HOLIDAYS 
(1) CLAUSE 5.2 OF THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION ORDER IN 

APPLICATION P9 OF 2001 AND P38 OF 2001 WILL APPLY TO EMPLOYEES EMPLOYED PURSUANT TO THIS 
AWARD. 

(2) The clause referred to in subclause (1) of this Schedule states as follows: 
“5.2 However, the preservation, for workers employed prior to 25 April 1989, of arrangements regarding work 

on public holidays will be maintained.  This means that employees engaged prior to 25 April 1989 receive 
ten additional days leave in recognition of working public holidays in accordance with the roster and 
employees engaged on or after 25 April 1989 receive five additional days leave in recognition of working 
public holidays in accordance with the roster.  These days are taken in conjunction with annual leave.” 

 

AWARDS/AGREEMENTS—Variation of— 

2009 WAIRC 00632 
FAST FOOD OUTLETS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
SUBWAY PTY LTD, HEROS PIZZA PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 1 SEPTEMBER 2009 
FILE NO APPL 34 OF 2009 
CITATION NO. 2009 WAIRC 00632 
 

Result Order made to substitute the respondents 
Representation 
Applicant Mr T Pope on behalf of the applicant 
Respondents Mr R Pestel on behalf of Subway Pty Ltd 
 Mr M Robert on behalf of Heros Pizza Pty Ltd 
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Order 
HAVING heard Mr T Pope on behalf of the applicant, Mr R Pestel on behalf of Subway Pty Ltd and Mr M Robert on behalf of 
Heros Pizza Pty Ltd, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT the names of the respondents Heros Pizza Pty Ltd and Subway Pty Ltd be deleted and substitute instead the names, 

Denva Jay Emery, Houghton and Gizmo Family Trust and South D&L Trust trading as Subway, Merriwa Trust trading as 
Subway and Marr Group Trust trading as Subway. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00646 
FAST FOOD OUTLETS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
DENVA JAY EMERY, HOUGHTON AND GIZMO FAMILY TRUST AND SOUTH D&L TRUST 
TRADING AS SUBWAY, MERRIWA TRUST TRADING AS SUBWAY AND MARR GROUP 
TRUST TRADING AS SUBWAY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
HEARD FRIDAY, 7 AUGUST 2009 
DELIVERED TUESDAY, 8 SEPTEMBER 2009 
FILE NO. APPL 34 OF 2009 
CITATION NO. 2009 WAIRC 00646 
 

CatchWords Award variation - New respondents to the award - Industrial Relations Act 1979, s37, s40 
Result New respondents inserted into schedule of the award 
Representation  
Applicant Mr T Pope 
Respondents Mr M Robert on behalf of Denva Jay Emery trading as Heros Pizza 
 Mr R Pestell on behalf of Houghton and Gizmo Family Trust and South D&L Trust trading as 

Subway, Merriwa Trust trading as Subway and Marr Group Trust trading as Subway 
 

Reasons for Decision 

1 This is an application to vary the Fast Food Outlets Award 1990 to include two new respondents, namely Subway and Heros 
Pizza.  The applicant says that the application is made in fulfilment of an undertaking to the Commission in application 1928 
of 2002 to update the list of respondents, and to add Subway and Heros Pizza to the list of respondent employers.  The two 
new respondents, Subway and Heros Pizza, represent fast food outlets that operate as a chain of franchisees under common 
brand names and franchisors’ control.  Mr Pope for the applicant submitted that they are entities that operate as sole traders and 
family trusts. 

2 The Fast Food Outlets Award is, in terms of respondency, unusual for an award of this Commission.  It is not a common rule 
award nor does it operate by specifying the actual respondents.  As the industry is very dynamic, and franchisees come and go 
regularly, the respondents are named only by the brand or trading name under which groups of franchisees operate.  These are 
commonly recognised names in the community and hence the issue of coverage can easily be identified. 

3 This arrangement was endorsed by the Commission in application 323 of 2003 where Harrison C inserted into the award a list 
of respondents identified by trading names and a requirement in Clause 37 of the award that, “in order to effect service on the 
parties to this Award, at the end of June of each year the Union will forward to the Commission an updated name and address 
list of the respondents to this Award”.  By the current application the Union seeks to add two new groups of respondents to the 
award. 
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4 Since that time the industrial landscape has changed in so far as the industrial relationships between employers and employees 
for trading corporations are no longer a part of this jurisdiction.  Amendments to the Federal Workplace Relations Act 1996 
which became operative on 27 March 2006 brought about this change.  From that time any entity which operated under one of 
the brand names respondent to this award, that is a trading corporation, became subject to the federal jurisdiction.  The award 
carried forward as a prescribed instrument.  No new entities which operated as trading corporations could fall within this 
jurisdiction and hence gain the protection and benefit of this award. 

5 However, entities which employed staff and operated as sole traders, in partnerships and arguably as trusts remained within 
this jurisdiction.  The parties to this application at hearing acknowledged that they understood theses changed circumstances.  
In particular they did so by applying for the change of name of the respondents to this application to identify only those entities 
which are sole traders, partnerships or trusts as being a respondent to this application.  The order to change the name of the 
respondents to the application to properly reflect the respondents was issued on 1 September 2009. 

6 The order was necessary otherwise the Commission would have had no jurisdiction to determine the application for 
amendment to the award.  In making such an order though there has been a departure from the practice set up in application 
323 of 2003 and which has operated since.  Typically respondents to the award were represented by the principal franchisor 
and this maintained commonality of minimum employment arrangements throughout the franchise and indeed the industry of 
fast food.  Each individual holder of an outlet, and often an individual may operate several outlets, was not required to be 
named or present at hearing.  I am informed that the parties to this application, albeit individually named, represent all the 
current outlets that are either Subway or Heros Pizza, that are capable of being covered by this application, within this 
jurisdiction.  Heros Pizza, because the respondent at hearing, is the employer of all employees in the businesses; Subway 
because, as per earlier variations to the award, they speak for all those capable of being employees in this jurisdiction under the 
trading names.  In that sense they are able to bind to this award all stores which operate under those brand names.  On that 
basis I am content to make the amendment to the application.  Of course if in future any trading corporation opens an outlet 
under any of the brand names listed as respondents in this award, they cannot obtain coverage under this award and the award 
could only serve as a guide to their employment arrangements.  The order to vary Schedule A to the award will issue. 

 
 

2009 WAIRC 00676 
FAST FOOD OUTLETS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
DENVA JAY EMERY, HOUGHTON AND GIZMO FAMILY TRUST AND SOUTH D&L TRUST 
TRADING AS SUBWAY, MERRIWA TRUST TRADING AS SUBWAY AND MARR GROUP 
TRUST TRADING AS SUBWAY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 16 SEPTEMBER 2009 
FILE NO APPL 34 OF 2009 
CITATION NO. 2009 WAIRC 00676 
 

Result Award varied 
Representation 
Applicant Mr T Pope on behalf of the applicant 
Respondents Mr M Robert on behalf of Denva Jay Emery trading as Heros Pizza 
 Mr R Pestell on behalf of Houghton and Gizmo Family Trust and South D&L Trust trading as 

Subway, Merriwa Trust trading as Subway and Marr Group Trust trading as Subway 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant, Mr M Robert on behalf of Denva Jay Emery trading as Heros Pizza and Mr 
R Pestell on behalf of Houghton & Gizmo Family Trust and South D&L Trust trading as Subway, Merriwa Trust trading as 
Subway and Marr Group Trust trading as Subway, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the Fast Food Outlets Award 1990 as varied, be further varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Schedule A – List of Respondents:  Delete this Title and Appendix and insert the following in lieu thereof: 

SCHEDULE A - LIST OF RESPONDENTS 
All employers throughout Western Australia who are trading as: 

Red Rooster 
Pizza Hut W.A. 
Pizza Hut 
Hungry Jacks 
Kentucky Fried Chicken 
KFC 
Chicken Treat 
Big Rooster 
Chooks Fresh and Tasty 
Mc Donalds 
Subway 
Heros Pizza 

 

CANCELLATION OF—Awards/Agreements/Respondents— 

2009 WAIRC 00853 
ETHNIC CHILDREN'S SERVICES INDUSTRIAL AWARD, 1993 NO. A 10 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 30 SEPTEMBER 2009 
FILE NO/S APPL 128 OF 2008 
CITATION NO. 2009 WAIRC 00853 
 

Result Award cancelled 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 26th day of August, 2009 of an intention to make an order cancelling the award; 
AND WHEREAS at the 29th day of September, 2009 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by s 47 of the Industrial Relations Act, 1979 do hereby order that the following award be cancelled: 

ETHNIC CHILDREN’S SERVICES INDUSTRIAL AWARD, 1993 NO. A 10 OF 1989 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 

2009 WAIRC 01100 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. PSA AG 11 of 2009 

APPLICATION FOR A NEW AGREEMENT ENTITLED  
“DENTAL TECHNICIANS INDUSTRIAL AGREEMENT 2009” 

NOTICE is given that application has been made to the Public Service Arbitrator by The Civil Service Association of Western 
Australia Incorporated, under the Industrial Relations Act 1979, for registration of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 
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4. APPLICATION AND PARTIES BOUND 
4.1 This Agreement applies throughout the State of Western Australia to employees employed by the employer in 

the classifications prescribed in “Clause 8 – Wages” within Dental Health Services as constituted at the date 
of registration of this Agreement. 

4.2 The Employer party to and bound by this Agreement is: 
(a) The Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services 

Act 1927 (WA) as: 
(i) the Hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii) the Peel Health Services Board, 
(iii) the WA Country Health Service. 

(b) The Director General of Health is the delegate of the Minister for Health in his incorporated capacity 
under s.7 of the Hospitals and Health Services Act 1927 (WA). In this capacity the Director General 
acts as the “employer” for the purposes of this Agreement. 

4.3 The Union party to and bound by this Agreement is The Civil Service Association of Western Australia 
Incorporated. 

4.4 The estimated number of employees bound by this Agreement at the time of registration is 30. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
14 OCTOBER 2009 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2009 WAIRC 00659 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES FERNANDO FERRANTE 
CLAIMANT 

-v- 
CHEM CENTRE 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD THURSDAY, 3 SEPTEMBER 2009 
DELIVERED THURSDAY, 10 SEPTEMBER 2009 
FILE NO. M 19 OF 2009 
CITATION NO. 2009 WAIRC 00659 
 
CatchWords: Alleged breach of cl 13 of the Public Service Award 1992 (“the PSA”) and/or cl 21 of the Public 

Service General Agreement 2008 (“the PSGA”); application to determine as a preliminary issue 
whether the Industrial Magistrates Court has jurisdiction to hear and determine a claim relating to 
employer’s alleged breach of the PSA and/or PSGA with respect to purchased leave; whether 
employer’s decision not to grant purchased leave can be regarded as a breach of the relevant provision 
of the PSA and/or the PSGA. 

Legislation:  Industrial Relations Act 1979, s 83 
Public Service Award 1992, cl 13(1) and cl 13(2) 
Public Service General Agreement 2008, cl 21.1 and cl. 21.2 
Industrial Magistrates Courts (General Jurisdiction) Regulations 2005,  
reg 5 

Cases Cited:  Nil 
Cases Referred to 
in Judgement: Nil 
Result Jurisdiction determined 
Representation:  
Claimant Mr F. Ferrante was unrepresented 
Respondent Mr J. Misso instructed by State Solicitor for Western Australia appeared for the Respondent 
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REASONS FOR DECISION 
The Claim 
1 On 8 May 2009 Mr Fernando Ferrante lodged a claim seeking that this court:  

“grant (his) application for purchased leave as applied (for) on the  
29-07-2008.” 

2 The claim is based on the following grounds: 
“(The Respondent) failed to comply with Chem Centre agreement between Employer and 
Employee in that I was discriminated against in the matter of Purchased Leave.  This leave 
was given to other employees (but) my application was refused.” 

Background 
3 In a letter from the Chief Executive Officer of the Respondent to employees dated 28 July 2008 the following policy 

announcement was made relating to purchased leave: 
“Purchased leave is not an automatic right but an arrangement by mutual agreement.  I have 
asked the Chiefs and SBMs to be less liberal in approving requests for purchased leave and I 
now ask you, the staff, to consider the implications for the organisation and your colleagues 
before applying for purchased leave.  I have no intentions of refusing all future requests for 
purchased leave because it does have a place in our employment regime.  I do, however, see 
purchased leave as being a response to an extra-ordinary situation rather (than)(sic) a 
normal event.” 

4 On 29 July 2008 the Claimant made his application for an extension of purchased leave but did not supply any reasons in 
support of it.  Subsequently on 8 August 2008 the Respondent informed the Claimant that his application to purchase leave was 
unsuccessful.  The note made by the officer who considered the application was that it was refused because no compelling 
reason had been given as to why it should be allowed.  On 12 August 2008 by email to his superior, the Claimant asked that the 
decision not to allow him purchased leave be reconsidered.  He said, in part: 

“I feel that I have personal and compelling reasons that I don’t wish to disclose at this stage.  
Suffice it to say that I consider the need to purchase leave is compelling I would therefore, 
request purchased leave as already applied for.” 

5 In that regard the Respondent says that it has invited the Claimant to resubmit his application supported by reasons as to why 
the application should be allowed, however such has not been forthcoming.  The Respondent therefore says that the issue 
remains undetermined.  It can only consider and determine the application on its merits when the Claimant provides reasons in 
support of it.   

6 The Respondent denies that it has failed to comply with the award, agreement, instrument or order forming part of the 
Claimant’s conditions of employment, or that it has discriminated against the Claimant in its initial consideration of his 
application to purchase leave.  The Respondent points out that cl 13(1) of the PSA and cl 21.1 of the PSGA provide that an 
employer may enter into an arrangement whereby the employees can purchase leave.  The Respondent therefore has discretion 
as to whether or not it enters into a purchased leave arrangement.  The Claimant has not been conferred a legal right to be 
allowed purchased leave.  Further, the Respondent says that cl 13(2) of the PSA and cl 21.2 of the PSGA provide that the 
employer will assess each application on its merits and give consideration to the personal circumstances of the employee 
seeking the arrangement.  Therefore in those circumstances, it was entirely appropriate for the Respondent to seek the 
Claimant’s reasons for applying to purchase leave.  The Claimant was required to provide sufficient information to support his 
application to purchase leave so as to enable the Respondent to consider and assess his application on its merits. 

7 In further and better particulars filed by the Claimant, he asserts that in rejecting his application, the Respondent has acted with 
bias and has discriminated against him.  He points out that other employees have been granted purchased leave without having 
to give reasons, however in his instance the Respondent seeks reasons in support.  He asserts that he has been singled out and 
suggests capriciousness on the part of his employer.  He asserts also that there are times when privacy is paramount.  Some 
matters are of such a personal nature that no employer is entitled to know them.  Such a consideration should take precedence 
in any application. 

Application  
8 On 30 July 2009 the Respondent made an application that this matter be listed for a preliminary hearing to determine whether 

this court has jurisdiction to hear the claim or grant the relief sought.  The Respondent says that the issue ought to be 
determined by way of a preliminary hearing so that the claim can be dealt with efficiently, economically and expediently (see 
regulation 5 of the Industrial Magistrates Court Regulations 2005).  When the application came before me on 3 September 
2009 the parties agreed that I should there and then hear and determine the jurisdictional issue. As a consequence it was argued 
on that date and at the conclusion of the hearing I reserved my decision.   

9 In support of the application the Respondent argued that cl 13(1) of the PSA and cl 21.1 of the PSGA which governed the 
Claimant’s ability to apply for purchased leave provides that an employer and employee may enter into an arrangement 
whereby the employee can purchase leave.  Pursuant to subsections 83(1) and 83(2) of the Industrial Relations Act 1979 (“the 
IR Act”) this court only has jurisdiction to enforce a provision of an award, industrial agreement, employer-employee 
agreement or order of the Commission, where a person contravenes or fails to comply with such provisions.  It follows 
therefore that this court has no jurisdiction to enforce the relevant provisions of the applicable industrial instruments because 
they give the Respondent discretion.  They do not confer a right to an employee to be allowed purchased leave.  Consequently 
the Respondent, by declining to enter into an arrangement for purchased leave, cannot be said to be in a contravention of the 
PSA or PSGA. 
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10 In response the Claimant asserts that this court has jurisdiction to hear and determine the matter because the Respondent has, in 
dealing with his application for purchased leave, acted improperly, and/or has been biased and/or has been discriminatory.  He 
contends that the Respondent has acted unlawfully.  He asserts further that the Respondent has bullied him. This application to 
have the claim dismissed for want of jurisdiction is just another way in which the Respondent is attempting to bully him into 
submission.   The Claimant also points out that the advice given to him by various government instrumentalities indicates that 
this is the proper forum in which he can resolve the issue.  

Determination   
11 Clause 13 of the PSA provides: 

“13. - PURCHASED LEAVE - 44/52 SALARY ARRANGEMENT 
(1) The employer and an employee may agree to enter into an arrangement whereby 

the employee can purchase up to eight (8) weeks additional leave.  
(2) The employer will assess each application for a 44/52 salary arrangement on its 

merits and give consideration to the personal circumstances of the employee 
seeking the arrangement.” 

12 Similarly clause 21 of the PSGA provides: 
“21. PURCHASED LEAVE - 42/52 ARRANGEMENT 

21.1  The employer and the employee may agree to enter into an arrangement 
whereby the employee can purchase up to ten weeks additional leave. 

21.2  The employer will assess each application for a 42/52 salary arrangement on its 
merits and give consideration to the personal circumstances of the employee 
seeking the arrangement.” 

13 It is obvious that both provisions give an employee a right to have his or her application for purchased leave considered.  The 
provisions however, do not confer a right to the employee to be allowed to purchase leave.  Purchased leave arrangements can 
only be made by agreement.  Such agreement cannot occur if the employer, having considered the application in accordance 
with either cl 13(2) of the PSA or cl 21.2 of the PSGA decides that it will not enter into an agreement.  If the employer has 
considered the employee’s application in accordance with the aforementioned provisions and decides against entering into an 
agreement then the employee can do nothing about it.  

14 The Claimant in this matter however asserts that there has been a breach of the relevant provisions because the Respondent has 
failed to consider his application for purchased leave or alternatively even if his application was considered, that the 
Respondents’ bias, and/or discrimination, and/or capriciousness was such that it did not amount to proper consideration of the 
type required by the relevant provisions.  In effect what the Claimant is saying is that by the Respondent failing to act properly 
with respect to his application he was denied his right to have his application for purchased leave considered. Whether or not 
that occurred, is of course, a question of fact.  

15 In my view there is force in the Claimant’s argument.  If the employer did not consider or did not properly consider his 
application, or alternatively acted capriciously, was biased or used discrimination in consideration of it then there would not 
have been compliance with the obligation to consider the Claimant’s application on its merits.  If the employer did not consider 
the Claimants application for purchased leave as required by the PSA and/or the PSGA then it will have breached those 
provisions.  In such circumstances section 83(1) of the IR Act will be available to the Claimant to enforce those provisions.  
Accordingly, this court has jurisdiction to hear and determine the claim relating to the alleged breach.  It cannot however order 
the remedy sought.  

16 I am of the view that a directions hearing will be beneficial in this matter and accordingly instruct the Clerk of Court, in 
consultation with the parties, to list the matter for a directions hearing. 

G. Cicchini 
Industrial Magistrate 

 
 

2009 WAIRC 00664 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES GEOFFREY S. HOLT 
CLAIMANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD WEDNESDAY, 19 AUGUST 2009 
DELIVERED THURSDAY, 10 SEPTEMBER 2009 
FILE NO. M 18 OF 2009 
CITATION NO. 2009 WAIRC 00664 
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CatchWords School Education Act Employees’ (Teachers and Administrators) General Agreement 2006 ( the 
“Agreement”); claim for property allowance pursuant to cl 83 - of the Property Allowance 
Agreement; whether Claimant was transferred or promoted from one locality to another giving rise to 
an entitlement to a property allowance; construction of the terms “transferred” and “promoted”. 

Legislation: School Education Act Employees’ (Teachers and Administrators) General Agreement 2006, cl 83 
Teachers (Public Sector Primary and Secondary Education) Award 1993, cl 55  
Industrial Relations Act 1979, s 83 
School Education Act 1999, s 235(1) 
Public Sector Management Act 1994 

Cases Cited: Australian Electronics, Electrical, Foundry and Engineering Union (WA Branch) v Minister for 
Health (1991) 71 WAIG 2253 
Norwest Beef Industries Ltd v Australian Meat Industries Employees Union (WA) (1984) 64 WAIG 
2124 
Excell v Harris and others 51 ALR 137 

Cases Referred to 
in Judgement: Australian Electronics, Electrical, Foundry and Engineering Union (WA Branch) v Minister for 

Health (1991) 71 WAIG 2253 
Norwest Beef Industries Ltd v Australian Meat Industries Employees Union (WA) (1984) 64 WAIG 
2124 
Excell v Harris and others 51 ALR 137 
Project Blue Sky Inc and others v Australian Broadcasting Authority (1998) 194 CLR 355 

Result: Claim Determined 
Representation:  
Claimant Mr M. Amati of The State School Teachers’ Union of W.A. (Incorporated) appeared as agent for the 

Claimant. 
Respondent Mr R. Andretich with Ms T.S. Cole instructed by the State Solicitor for Western Australia appeared 

for the Respondent. 
 
 
 

REASONS FOR DECISION 
The Claim 

1 The Claimant asserts that on 29 January 2007 he was transferred and/or promoted from a position with the Respondent at Balga 
Senior High School, within the Metropolitan School District, to a position at Busselton Senior High School, within the 
Warren Blackwood Education District.  As a consequence of the transfer/ promotion, he in December 2007 sold his place of 
residence in Perth and purchased another in Quindalup, near Busselton where he and his family continue to reside.  He says 
that cl 83.2 of the School Education Act Employees (Teachers and Administrators) General Agreement 2006 (“the 
Agreement”) or alternatively cl 20(1) [sic cl 55] of the Teachers (Public Sector Primary and Secondary Education) Award 
1993 (“the Award”) entitles him to recover a property allowance related to “prescribed expenses” incurred with the respect to 
that sale and purchase.  He contends that he is not subject to the exceptions within the relevant clauses which would 
otherwise disentitle him and accordingly claims a property allowance for prescribed expenses incurred.  

2 He contends that in failing to pay him the property allowance, the Respondent has contravened the Agreement and the Award.  
He seeks that the Respondent be ordered to pay him $35,593.07 plus interest thereon and further that the Respondent be 
penalised for the contravention.  

Response 
3 The Respondent submits that in order to be entitled to be paid a property allowance for reimbursement of prescribed expenses 

the Claimant must have been transferred or promoted from one locality to another.  The Respondent contends that the 
Claimant has neither been promoted nor transferred and therefore is not entitled to the payment of a property allowance.  The 
Respondent says that the meaning of the terms “promoted” and “transferred” can only be construed as referring to a 
permanent move.  Given that the Claimant’s move was temporary he is not entitled to the allowance claimed. 

Issue 
4 Was the Claimant’s move from Perth to Busselton as a consequence of a promotion or transfer? 

Facts 
5 The facts in this matter are in the main uncontroversial and are as follows. 
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6 The Claimant is a teacher employed by the Respondent.  On 14 February 2002 he received notification that he had successfully 
completed a period of probation and that he had been appointed to the permanent staff with effect from 31 January 2002.  On 
29 December 2004 the Respondent permanently appointed the Claimant to the position of Level 3 Classroom Teacher at 
Swan View Senior High School, commencing on 1 January 2005.  

7 On 15 December 2005 the Claimant was offered a Level 3 Deputy Principal’s position of Swan Noongar Sports Education 
Program (SNSEP) at Balga Senior High School.  That position involved the running of a program for indigenous students.  
The position offered was a short term position filled by a “tap on the shoulder.”  It was anticipated that the substantive 
position would be advertised state-wide by the end of term one in 2006. As it turned out, the position was never advertised.  
By letter dated 14 February 2006, the Respondent appointed the Claimant to a fixed term position on higher duties at Balga 
Senior High School for the period 30 January 2006 to 13 December 2006.  The Claimant was of the view at that time that he 
had retained his substantive position at Swan View Senior High School and would be able to return to that school upon 
completion of his fixed term at Balga Senior High School. 

8 In September 2006, the Claimant made a workers compensation claim and went on leave.  At about that time, the Claimant, 
much to his surprise, ascertained that he had been given an Employer Initiated Placement (“EIP”) status because he was 
considered to be a permanent teacher who did not hold a substantive position at any school.  As a consequence he was able to 
apply for local merit selection positions in the 2007 transfer run and because of his EIP status would be given priority.  
Notwithstanding that, the Respondent was informed by letter dated 24 October 2006 that he had been unsuccessful in gaining 
a permanent teaching placement for 2007.  Subsequently on 30 November 2006 he was advised that he had been merit 
selected to fill a fixed term position as Program Coordinator: Middle School – Curriculum and Care (Level 3 Step 3) at 
Busselton Senior High School.  The term of the appointment was from 29 January 2007 until 16 December 2008.  On 11 
December 2007 the Respondent wrote to the Claimant confirming his two year fixed term appointment to Busselton Senior 
High School.  In that letter the Respondent stated under the heading “Comments relevant to appointment” – “…merit 
selected for a two year period to promotional position program coordinator Middle School – Curriculum and Care.” 

9 In January 2007 the Claimant and his family moved from their family home in Sorrento to a rental property in Quindalup.  By 
the end of 2007 the Claimant and his family decided to remain in the Busselton area.  By that stage his family was well 
settled and had come to like the area.  As a result in about December 2007 the Claimant sold his residence in Perth and 
purchased another in Quindalup.  At that time he made his application for a property allowance aimed at defraying the costs 
of selling the family home and purchasing another in the area where he now works.  He submitted his claim for the property 
allowance on 13 December 2007.  

10 On 16 April 2008 Mr Bruce Hicks on behalf of the Respondent wrote to the Claimant rejecting his claim for the property 
allowance.  In his letter Mr Hicks said: 

“The advice received from Labour Relations was that as were [sic] relocated on an end dated 
promotional appointment your employment is considered a temporary appointment and as a result 
your do not qualify for the payment of a property allowance.” 

                                                                                                                           (Exhibit 6) 
11 The Claimant thereafter sought the assistance of his union with respect to his Claim.  It suffices to say that subsequent 

discussions between the Claimant’s union and the Respondent have failed to resolve the issue. 
12 In the intervening period, on 28 August 2008, the Claimant sent an email to the Respondent with a view to obtaining a 

permanent position in the Busselton area.  He said inter alia: 
“I attach my resume which I would like you to forward on to Busselton SHS in a bid to place me 
substantively in the school where I am currently acting as a Level 3 Program Coordinator (Middle 
School).  
In my placement request form I asked to be considered for Busselton, Cape Naturaliste College and 
Margaret River Senior High School, however, I now wish to only be considered for Busselton SHS. 
I had also applied for permanent transfer to Busselton SHS. 
Please contact me if there is any problem with my request.”  

                                                                                                                          (Exhibit 8) 
13 On 22 October 2008 the Respondent advised the Claimant that he was unsuccessful in gaining a substantive teaching 

placement for 2009.  On 24 October 2008 the Claimant accepted an appointment to the Busselton Senior High School 
teacher pool for 2009.  However, on 6 November 2008 the Respondent informed the Claimant that he had been permanently 
appointed to Busselton Senior High School within its mathematics area.  He accordingly now holds a permanent position at 
that school as a Level 3 Class Room Teacher.  

Determination 
14 At the commencement of the hearing the parties asked that I consider and resolve the issue of liability and leave all other 

matters to be determined later, in the event of the Claimant being successful on liability.  
15 The relevant Agreement and Award provisions relating to property allowance are for my purposes identical.  For ease and 

convenience I will refer solely to the provisions in clause 83 – Property Allowance of the Agreement.  It provides: 
“83 PROPERTY ALLOWANCE 
83.1 For the purposes of this clause: 
 “Prescribed Expenses” shall mean: 
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 (a) Legal fees in accordance with the Solicitor’s Remuneration Order 1976 
mutatis mutandis, duly paid to a solicitor or in lieu thereof fees charged by a 
settlement agent for professional costs incurred in respect of the sale or 
purchase, the maximum fee to be claimed shall be as set out under Item (8) of 
the above order. 

 (b) Disbursements duly paid to a solicitor or a settlement agent necessarily 
incurred in respect of the sale or purchase of the residence. 

 (c) Real estate agent’s commission in accordance with that fixed by the Real 
Estate and Business Agents’ Supervisory Board, acting under Section 61 of 
the Real Estate and Business Agents’ Act 1978, duly paid to an agent for 
services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty per cent as set out under Items 
(1) or (2) – Sales by Private Treaty or Items (1) or (2) – Sales by Auction of 
the Maximum Remuneration Notice. 

 (d) Stamp Duty. 

 (e) Fees paid to the Registrar of Titles or to the officer performing duties of a 
like nature and for the same purpose in another State of the Commonwealth. 

 (f) Expenses relating to the execution or discharge of a first mortgage. 

(g) The amount of expenses reasonably incurred by the employee in advertising 
the residence for sale. 

83.2 Subject to the exclusions expressed in this clause, when an employee is transferred or 
promoted from one locality to another, the employee shall be entitled to be paid a 
property allowance for reimbursement of prescribed expenses, as defined in Clause 
83.1 of this clause incurred: 

(a)   in the sale of a residence in the employee’s former locality which, at the 
date on which the employee received notice of transfer to the new locality: 

 (i)  the employee owned and occupied; or 

(ii)   the employee was purchasing under a contract of sale and 
occupying; or 

(iii)   the employee was constructing for personal occupation on a 
permanent basis on completion of construction; and, 

(b) in the purchase of a residence or land for the purpose of erecting a residence 
thereon for personal occupation on a permanent basis in the new locality. 

83.3 An employee transferred at his or her own expense in accordance with the provisions 
of Part 5 of the Public Sector Management Act 1994 and an employee who applies for 
and is granted a transfer after periods of service of less than two years in a particular 
locality shall not be entitled to be paid a Property Allowance under this clause unless 
such payment is expressly approved by the Director General. 

83.4 An employee is not entitled to the payment of a property allowance in respect of a sale 
or purchase within the terms of Clause 83.2 of this clause which is effected more than 
twelve (12) months after the date on which the employee took up duty in the new 
locality or after the date on which the employee received notification of transfer back 
to the former locality, provided that the Employer may in exceptional circumstances 
grant an extension of time for such period as is deemed reasonable. 

83.5 An employee is not entitled to be paid a property allowance under paragraph (b) of 
Clause 83.2 of this clause unless that employee is entitled to be paid a property 
allowance under paragraph (a) of Clause 83.2 of this clause unless the employee can 
show that it is necessary to purchase a residence or land for the purpose of    erecting 
a residence thereon in the new locality because of the transfer or promotion of the 
employee. 

83.6 For the purposes of this clause, it is immaterial that the relevant transaction is made or 
entered into: 

(a)  in the case of a married employee solely, jointly or as a tenant in common 
with - 

(i)  the employee’s spouse/de facto partner; or 

(ii) a dependent relative; or 
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(iii) the employee’s spouse/de facto partner and a dependent relative 

(b) in the case of any other employee solely or jointly or as a tenant in common 
with a dependent relative living with the employee. 

83.7 Where an employee sells or purchases a residence jointly or as a tenant in common 
with another person or other persons, not being a person referred to in the immediately 
preceding clause, such employee shall be reimbursed only the proportion of the 
prescribed expenses for which the employee is responsible. 

83.8 An application by an employee for a property allowance shall be accompanied by 
satisfactory evidence of the payment by the employee of the prescribed expenses. 

83.9 The Employer shall only be liable for prescribed expenses in Clause 83.1 as applicable 
to the Perth Median Price for housing.  This amount shall be annually adjusted as of 
30 September each year.” 

16 It is common ground that none of the exclusions referred to in the aforementioned clause applied to the Claimant at the 
material time. Therefore the sole issue to be determined is whether the Claimant was transferred or promoted from one 
locality to another. 

17 The terms “transferred” and “promoted” are not defined in the Agreement or in the Award.  The Respondent says that those 
terms should be construed in the way that they are well understood in the Public Sector.  The Public Sector Standards 
Commissioner, pursuant to s 21 of the Public Sector Management Act 1994 (“the PSMA”) has made standards which apply 
to the public sector at large which includes teachers.  In a guide prepared by the Commissioner for applying appropriate 
standards the terms “appointment /promotion” are described as being “…the appointment of a person from outside or within 
the public sector to fill a fixed term or permanent vacancy…”.  A “transfer” is described as being “a permanent movement 
at the same level of classification.”  This involves an employee vacating a job to move to another job with no right of return.  
It is not available to fixed term contract employees whose employment terminates on a particular date. 

18 The Respondent argues that the proper characterisation of the Claimants’ move to Busselton was that of a temporary 
deployment.  Temporary deployment (acting) is described in the guide as follows: 

“Acting is a temporary movement of an employee to a higher classification level within the same 
employing authority.  Temporary deployment is a temporary movement of an employee to another 
position at the same level within the same employing authority”. 

19 To support his argument Counsel for the Respondent referred to Excell v Harris and others 51 ALR 137 in which Neaves J. at 
page 163 considered the meaning of the terms “promotion” and “transfer”. He said: 

“A promotion to fill a vacant position occurs when an officer is substantively raised from the 
position he holds to a position of higher classification.  A transfer to fill a vacant position occurs 
when an officer is substantively moved from the position he occupies to another position of equal 
classification. It is because there is no change of classification that a right of appeal is not conferred 
in the case of such a transfer.  The effect of such a transfer or promotion is that the officer ceases to 
occupy substantively the position he previously held and thereafter substantively occupies the 
position to which he is promoted or transferred subject, in the case of promotion, to appeal. The 
officer so transferred or promoted will continue to fill the new position until he is transferred or 
promoted to fill another position or until he resigns or otherwise leaves the Service.” 

20 It is submitted that it is clear that within the public sector a transfer is a permanent move at the same level of classification and 
a promotion is a permanent appointment to a new position of higher level.   

21 The Claimant on the other hand argues that construing the terms “promoted” and “transferred” by reference to other legislation 
such as to the PSMA is both inappropriate and impermissible having regard to what was said in Australian Electrical, 
Electronics, Foundry and Engineering Union (WA Branch) v Minister for Health (1991) 71 WAIG 2253 and in Norwest Beef 
Industries Ltd v Australian Meat Industries Employees Union (WA) (1984) 64 WAIG 2174.   He submits that a literal 
interpretation of the relevant provisions based upon their “ordinary commonsense English meaning” ought to be performed 
and accepted, even if that leads to a result which may be “inconvenient” or “unfair”.   A departure from such approach is 
only warranted when ambiguity arises or, alternatively the interpretation leads to an “absurd, extraordinary, capricious, 
irrational or obscure” result or where the literal reading does not conform to the legislative intent as ascertained from its 
provisions.  It is only in those circumstances that resort will be had to extrinsic material to give effect to the purport and 
object that cl 83 of the Agreement is trying to achieve. 

22 The Shorter Oxford English Dictionary on Historical Principles defines “promote” to mean “to advance (a person) to a 
position of honour, dignity or emolument; to raise to a higher grade or office.”  It defines “promotion” as meaning 
“advancement in position; preferment.”   “Transferred” is defined therein to mean “to convey or take from one place to 
another.” 
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23 The Claimant asserts that when read in accordance with its ordinary commonsense English meaning, both the object and 
purport of the terms used in cl 83 of the Agreement, are without ambiguity or incongruity.  It provides an entitlement for 
reimbursement of prescribed expenses incurred in the sale and purchase of a home, by an employee who in the course of 
employment, moves or is moved from one place to another across localities provided that such entitlement is not ousted by 
the exclusionary provisions within the clause.   He says that the Respondent is by reference to extrinsic material seeking to 
qualify the terms “transferred” or “promoted” by importing the notion of permanency however there is no justification for 
that.  

24 In considering this matter I find myself in complete agreement with the submissions made by the Claimant that clause 83 of the 
Agreement, must be construed having regard to the normal commonsense English meaning given to the words used in that 
provision. In doing so, the words used in the clause must be construed in the context of the Agreement and its scheme as a 
whole, so as to discern its intent (see Project Blue Sky Inc and others v Australian Broadcasting Authority (1998) 194 CLR 
355 at paragraph [69]). There is, in the circumstance, no need to refer to other materials in order to construe its meaning.  

Was the Claimant Promoted? 

25 The appointment of the Claimant to the position of Program-Coordinator Middle Schooling – Curriculum and Care at 
Busselton Senior High School for a fixed term was not a promotion.  Any promotion requires a substantive move to a higher 
grade or position.  It requires advancement.   The Claimant did not advance in position when he was first appointed to 
Busselton Senior High School.  His substantive position remained the same throughout such appointment, that being a Level 
3 Classroom Teacher notwithstanding that he was working at a higher level and receiving a higher income.  The effect of a 
promotion is that the officer ceases to occupy the substantive position previously held and thereafter substantively occupies 
the position to which he has been promoted.  That simply did not occur in the Claimant’s case.  

26 The ordinary English meaning to be given to the word “promoted” is that of an elevation to a higher position.  A person acting 
at a higher level is not promoted to that position because he or she continues to retain his or her substantive lower position.  
In this instance the Claimant well understood that he held the position of Program-Coordinator Middle Schooling – 
Curriculum and Care in an acting capacity.  Indeed his email to the Respondent sent 28 August 2008 reflects that he well 
understood that he had never been promoted to that position at Busselton Senior High School.  He had retained his 
substantive Level 3 position as a Classroom Teacher.  If he had in fact been promoted as suggested then his most recent 
permanent appointment to Busselton Senior High School would have been a demotion.  He has not been demoted but rather 
continues to occupy the same substantive position that he previously held. 

Was the Claimant Transferred? 

27 The ordinary English meaning of “transfer” is to “take from one place to another.”  It denotes movement from one place to 
another.   “Move” is defined in the Shorter Oxford English Dictionary on Historical Principles to mean inter alia “a change 
of house….”.  In the present context if an employee moves or is moved in his or her employment from one work place to 
another and in the process changes houses then a transfer takes place.  The Claimant moved from Perth to work in Busselton 
requiring a relocation of residency.  That is to be distinguished from a temporary deployment in which residency does not 
change.   I am of view that the Claimant was transferred from Perth to Busselton because he and his family relocated there, 
albeit by his own volition.   

28 The terms of the provisions of cl 83 of the Agreement creates an entitlement with respect to the reimbursement of “prescribed 
expenses” in the form of a property allowance when an employee moves or is moved from one place of employment to 
another across localities and that movement is the reason why the employee has sold his or her former home in the former 
locality and has purchased another in the new locality.  The entitlement is only ousted by the expressed exclusionary 
provision of   cl 83 of the Agreement which does not have application in this instance.  

29 The Claimant, a Level 3 Classroom Teacher moved from Perth to Busselton in the substantive position of Level 3 Classroom 
Teacher, to work in an administrative role at a higher rate of pay.  In order to do so he moved across localities.  He sold his 
home in Perth by reason of that move and for the same reason purchased a new home in Quindalup.  He incurred certain 
expenses in doing so and is accordingly entitled to a property allowance to defray the costs incurred in doing so.   

Conclusion 

30 Clause 83.2 of the Agreement relates to movement from one locality to another and not the movement from one position to 
another as was the case in Excell v Harris and others 51 ALR 137.  To restrict the meaning of “transfer” so it relates only to 
the movement from one substantive position to another substantive position across localities would be to import a 
qualification which is neither expressed nor implied by the provision.  Clearly the provision is aimed at assisting teachers 
who change house because of a move from one location to another.  That is what took place with the Claimant.  

31  I find that the Claimant is entitled to a property allowance.  
G Cicchini 
Industrial Magistrate 
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CatchWords Removal of police officer - loss of confidence by  Commissioner of Police - application to tender new 
evidence - Police Act 1892 (WA) s 33R(3) and (4); s 33S - Industrial Relations Act 1979 (WA) s 
33(1)(a) 

Result Application dismissed 
Representation (via telephone) 
Appellant Mr G Laurent, in person  
Respondent Ms K Jones, of counsel  
 

Reasons for Decision – New evidence 
1 These Reasons for Decision relate to Mr Laurent’s application for leave to tender new evidence.  The new evidence is both 

documentary and oral evidence from witnesses.   
Background 
2 There have been a number of interlocutory applications made by Mr Laurent in the course of endeavouring to list his appeal for 

hearing.  When this matter was before the WAIRC on 11 August 2009 for a Speaking to the Minutes, the WAIRC granted Mr 
Laurent’s request for an adjournment of his appeal for one month.  This was in response to his submission to us that he wished 
to investigate appealing our previous interlocutory decisions and to seek legal advice.  Mr Laurent also mentioned as a reason 
for granting his request that he has another matter before the State Administrative Tribunal (SAT), although we have stated in 
an earlier decision that matters before another tribunal are not a matter for the WAIRC.  Nevertheless, we adjourned listing his 
appeal for one month on the understanding that if during that time Mr Laurent lodged an appeal, he would have the basis for 
applying for a further adjournment whilst that appeal was heard.  We stated that if Mr Laurent had not lodged an appeal during 
that time, the WAIRC would expect Mr Laurent to proceed with his appeal (Transcript 11August 2009 at page 8).   

3 On 21 August 2009, both Mr Laurent and the Commissioner of Police agreed, by email, to Mr Laurent’s appeal being listed for 
1 and 2 October 2009.   

4 On 5 and 17 August, Mr Laurent advised the WAIRC, again by email, that he intended to forward new evidence and he 
requested a date for that purpose.  On 23 August, Mr Laurent asked whether a date had been set aside for the new evidence and 
he also stated that he intended to summons twenty witnesses.   

5 The WAIRC, having regard to the agreed hearing dates of 1 and 2 October 2009, estimated that if Mr Laurent was able to 
submit the new evidence to the WAIRC and to the Commissioner of Police by 9 September 2009, it would allow the WAIRC 
sufficient time to list this new application and deal with it without affecting the agreed hearing dates of 1 and 2 October 2009.  
In reaching this conclusion, the WAIRC was aware that as early as March this year Mr Laurent advised the WAIRC of his 
intention to call witnesses; in emails dated 10 March, 12 March, 13 and 18 March, Mr Laurent announced his intention to call 
witnesses, stated that he was in consultation with them and, in at least one case, gave the witness’s available dates.  In reply to 
his advice to us, and at the direction of the WAIRC, the WAIRC’s Associate advised Mr Laurent of a procedure to progress 
this issue.  In the circumstances, the WAIRC concluded, that by 9 September 2009 Mr Laurent would be well prepared and 
able to meet the necessary requirements with respect to the evidence he wished to submit, the identity of the witnesses he seeks 
to call and the reasons for calling them.    
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6 Both Mr Laurent and the Commissioner of Police indicated their availability to convene on 16 September 2009 in order to 
make submissions regarding Mr Laurent’s application to tender new evidence.  Both parties agreed that Mr Laurent would 
participate by conference telephone from Geraldton and the Commissioner of Police also would participate by conference 
telephone.   

7 However, on 26 August 2009, Mr Laurent advised the WAIRC that due to him having “the same matters” at the SAT and at 
the Equal Opportunity Commission (EOC), he would not be in a position to comply with the date of 9 September 2009 because 
the new evidence is extensive and therefore requires him to sit for a long period of time, thus exacerbating his back injury and 
other injuries and the short time frame will not allow him the opportunity to compile the information.  He also stated that he 
needed to seek legal advice.  He requested a further thirty days to compile his submissions.   

8 The WAIRC refused to grant the additional thirty days and in doing took into account the reasons set out above.  The WAIRC 
was of the view that Mr Laurent has been aware since at least March of this year of his intention to submit new evidence and to 
call witnesses and he has therefore had ample time to prepare.  Further, and as we have already indicated to Mr Laurent, we 
have an obligation to deal with his appeal and the fact that he has related, but different, matters before other tribunals is not of 
itself a valid reason for us to grant an extension of time. 

9 On 9 September 2009 the WAIRC received a bundle of documents from Mr Laurent and on 11 September 2009, Mr Laurent 
made a formal application to adjourn the hearing dates of 1 and 2 October 2009.  Both he and the Commissioner of Police were 
advised that the application to adjourn would be dealt with on 16 September 2009 as well as Mr Laurent’s application to 
submit new evidence.  Mr Laurent was asked to forward by 15 September 2009 any documents that he wished to rely on in 
support of his application for an adjournment and a fifty-page facsimile was received from Mr Laurent on 15 September 2009.  
The WAIRC also received, from the Commissioner of Police, an outline of submissions in response to Mr Laurent’s 
applications.   

The present application 
10 The Police Act, 1892 (the Police Act) places considerable restrictions on the ability of either Mr Laurent or the Commissioner 

of Police to tender new evidence.  Section 33R(1) states: 
(1) New evidence shall not be tendered to the WAIRC during a hearing of an appeal instituted under this Part 

unless the Commission grants leave under subsection (2) or (3). 
11 These opening words of section 33R as set out above are prohibitory in that the emphasis is that new evidence shall not be 

tendered to the WAIRC during the hearing of an appeal.  It seems quite clear the Police Act intends that an appeal is heard and 
determined only on:   

 Any document or other material that was examined and taken into account by the Commissioner of Police in 
making a decision to take removal action; 

 The notice of intention to remove; 
 A written submission to the Commissioner of Police made by the appellant in response to the notice of intention 

to remove; 
 The written notice of a decision to take removal action; and 
 The notification of the removal from office. 

12 Evidence other than of the above is “new evidence” (see section 33R(11)).  The WAIRC is given the power to grant leave, 
however it is subject to the restrictions set out in s 33R(3) and (4).  It is section 33R(3) that is of relevance to this application as 
it governs the circumstances by which the WAIRC may grant leave to Mr Laurent to tender new evidence.  In the absence of 
consent from the Commissioner of Police, the WAIRC will need to be satisfied in relation to each document submitted by Mr 
Laurent, and in relation to the evidence to be given by any witness summonsed by Mr Laurent, that: 

 Mr Laurent is likely to be able to show that the Commissioner of Police has acted upon wrong or mistaken 
information; or 

 The new evidence might materially have affected the Commissioner of Police’s decision to take removal action; 
or 

 It is in the interests of justice to do so. 
It is not necessary that all three of the above need apply to any particular piece of new evidence; it is sufficient if any one of the 
three applies. 

13 There is a further test.  Even if the new evidence Mr Laurent seeks to submit meets one of the three tests above, section 33R(4) 
states that in the exercise of the WAIRC’s discretion under subsection 33R(3), the WAIRC shall have regard to: 

 Whether or not Mr Laurent was aware of the substance of the new evidence; and 
 Whether or not the substance of the new evidence was contained in a document to which Mr Laurent had 

reasonable access, 
before his removal from office. 

14 It is apparent from the wording of section 33R(3) and (4) that the WAIRC is only able to assess whether leave should be 
granted if it is aware of the nature of the new evidence to assess its substance.  If it is unable to see the new evidence and 
assess its substance, it is not able to grant leave to tender new evidence.  
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15 Where the new evidence which is sought to be tendered is contained in a document, the WAIRC will be able to assess its 
substance.  Where the evidence sought to be tendered is the oral evidence of a witness, the WAIRC will need to be made aware 
of the substance of the witness’s evidence in order to determine whether or not to admit it.  This can be done by the witness 
preparing a statement or affidavit (see Allan Raymond Carlyon v Commissioner of Police (2004) 84 WAIG 1397). 

Submissions 
16 Mr Laurent’s submissions to us initially were to the effect that he is still suffering injury and that he is “petrified” to seek 

medical advice in Geraldton because the Commissioner of Police has prejudiced the medical practices there.  He stated that 
the list of witnesses he has submitted is 80% of the persons he actually wishes to summons.  He informed us of a recent injury 
he has sustained.  He referred to there being collusion and coercion in relation to the Northbridge incident and the detriment it 
has caused him.  He states that the injuries received whilst he was a police officer were caused by the Commissioner of 
Police. 

17 Mr Laurent also addressed what he sees as the relevance of the submissions he has made to the SAT and to the EOC to his 
appeal.  He also addressed the list of witnesses he has submitted.  We refer later to his submissions when we consider this list 
of witnesses. 

18 The Commissioner of Police’s submissions were presented in writing.  In addition, the Commissioner’s representative 
responded to Mr Laurent’s submissions.  The written submissions very helpfully categorised the various documents submitted 
by Mr Laurent from the Commissioner of Police’s point of view.  The Commissioner does not consent to any of the 
documents being accepted as new evidence and points out that Mr Laurent has not complied with the directions given by the 
WAIRC for tendering the documents.  The Commissioner also addressed how the requirements for the tendering of new 
evidence could not be complied with in relation to each of the documents Mr Laurent has submitted. 

The documents submitted by Mr Laurent 
19 These documents submitted by Mr Laurent on 9 September 2009 may be dealt with in groups.  The first group contains the 

following: 
(1) A document headed “In the State Administrative Tribunal - Applicant’s Statement of Issues, Facts and Contentions 

Harassment and Victimisation” signed by Mr Laurent on 17 March 2009. 
(2) A document headed “In the State Administrative Tribunal of Western Australia - Applicants’ Outline of 

Submissions in Support of Application to not Strike Out” and dated 12 January 2009.  This document has been 
previously sent to us by Mr Laurent as an attachment to an email dated 18 May 2009. 

(3) A document headed “In the State Administrative Tribunal - Applicant’s Statement of Issues, Facts and Contentions” 
and dated (on its second-last page) 3 March 2009.  This document was previously sent to us by Mr Laurent as an 
attachment to an email dated 24 April 2009. 

(4) A document headed “In the State Administrative Tribunal of Western Australia -Applicants’ Outline Of 
Submissions in Support of not Strike Out Application” and dated 7 September 2009. 

(5) A letter from Mr Laurent to the EOC dated 7 September 2009. 
(6) A document headed “Gerald Jean-Noel Laurent – Applicant” and listing Karl J O’Callaghan and fifteen other 

persons as respondents, unsigned and undated but which by its opening paragraphs is a submission regarding 
“Further Discrimination and Victimisation using the provision of the Equal Opportunity Act” and requesting that it 
be added to a previous complaint submitted sometime in 2007 at the EOC. 

(7) A document headed “Commissioner Yvonne Henderson – Equal Opportunity Commission - Applicant’s Grounds of 
Discrimisation (sic) and Victimisation” and dated 2 June 2009.  

(8) A document headed “Victimisation by WA Police – Rash Impairment” and states that it is related to matters 
submitted to the EOC and dated 21 July 2008. 

20 These documents are what they are described to be, namely, submissions made either to the SAT or the EOC.  They are similar 
in style and in substance to the document of 2 June 2009 which Mr Laurent wished to add to his grounds of appeal in earlier 
proceedings before the WAIRC ((2009) 89 WAIG 934; [2009] WAIRC 00515; 3 August 2009 at [8]).  That document was 
headed “Appellant’s Issues, Facts And Contention For Dismissal Of Employment” and consisted of questions, allegations and 
statements and submissions.   We said of that document on that occasion at paragraph [53]: 

It contains statements of facts, or perhaps what Mr Laurent may believe to be facts, but is not proof of any of those 
things. 

21 That same conclusion applies to each of the eight documents referred to above; they each contain a number of “questions” or 
identify “issues” or make allegations or state claims but for the purposes of this appeal, they are not evidence of the facts or 
allegations referred to within them. 

22 We point out to Mr Laurent that although he has evidently made a claim or claims to the SAT or to the EOC arising from his 
time as a police officer, neither of those bodies is dealing with his appeal under s 33P of the Police Act that the decision of the 
Commissioner of Police to take removal action relating to him was harsh, oppressive or unfair.  The fact that Mr Laurent has 
made those claims, and that he is making, or has made submissions to those other bodies in support of those claims, these are 
not relevant to the WAIRC’s consideration of his appeal under Part IIB Division 3 of the Police Act. 
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23 They are not relevant because of the very limited nature of an appeal under the Police Act which obliges the WAIRC to hear 
and determine Mr Laurent’s appeal almost entirely on the documents or other material that were examined and taken into 
account by the Commissioner of Police in making the decision to remove Mr Laurent, the notice of intention to remove, Mr 
Laurent’s written submission in response to the notice of intention to remove, the written notice of the decision to remove him 
and the notification of his removal from office.  They also are not relevant because the WAIRC can only deal with Mr 
Laurent’s appeal under the Police Act against his removal; the WAIRC cannot investigate under s 33P of the Police Act or deal 
with a claim that Mr Laurent has an “impairment within the meaning of s 4 of the Equal Opportunity Act, 1984” or was 
“victimised” or “discriminated against” or was subjected to “injuries”.  

24 The second group of documents contains the following: 
(1) An untitled and undated document commencing with the words “Hi Linda, Please refer to the attached email sent to 

Karen JONES for the initial information.” 
 There is no explanation who “Linda” is or how this document meets the tests in section 33R(3) and (4) for the 

WAIRC to allow it to be accepted as “new evidence”.  It appears to be simply Mr Laurent’s account of a meeting. 
(2) Two documents, one commencing with the words “My name is Jayne Shepherd-LAURENT,” unsigned and undated 

and a letter headed “to whom it may concern, from Jayne Shepherd-Laurent,” undated. 
 These two documents will be considered later when we deal with Mr Laurent’s request that the Registrar be directed 

by us to summons witnesses.  This is because Jayne Shepherd-Laurent is a person in the list of names. 
(3) Two documents directed to Adam Gailey, one undated and the other dated 2 January 2008.  Mr Laurent submits that 

these documents show the way the police behaved at Northbridge.  However, the contents of the letters are merely 
Mr Laurent’s allegation of the way police behaved at Northbridge – they are not evidence, nor proof, that the police 
behaved in the way he describes.  The two documents are evidence only of the fact that letters were written by Mr 
Laurent to Mr Gailey, and nothing more.   

(4) A unsigned letter from Professor Kurt Gebauer, a specialist in the field of industrial dermatology.  The 
correspondence is dated 8 September 2009 (or perhaps 10 September 2009 if the date has been auto-updated by the 
printer that printed it).  The letter discusses Professor Gebauer’s availability to be a witness, including his feeling 
that “there is a strong dermatological case.”  However, the letter on its own is merely evidence of Professor 
Gebauer’s availability if he was to be called as a witness.  According to the Commissioner of Police’s written 
submission at page 5, this letter was actually obtained by Mr Laurent for another purpose, namely following an 
order from the SAT that Mr Laurent file a list of proposed witnesses in the matter before it. 

25 Documents 1, 3 and 4 do not satisfy the tests in s 33R(3) and (4) of the Police Act: they do not appear to us to be capable of 
showing that the Commissioner of Police has acted upon wrong or mistaken information or that they might have materially 
affected the Commissioner of Police’s decision to take removal action against Mr Laurent.  This is, in part, because they all 
seem to be documents occurring after Mr Laurent’s removal.     

26 The third category of documents contains the document headed “In the Western Australian Industrial Commission of Western 
Australia” and is dated 9 September 2009.  This document commences by setting out s 33R of the Police Act with some 
highlighting and comment by Mr Laurent.  On page 4, under the heading “Issues,” Mr Laurent states that he is disappointed 
that the WAIRC has given no consideration to the fact that he is suffering an injury and has set a short time frame for Mr 
Laurent to lodge such a large response.  Then follows twelve paragraphs which are effectively submissions by Mr Laurent.  
They are not new evidence.  They appear to be either “issues” (as Mr Laurent has identified them) or they are submissions of 
either what the WAIRC must or must not do, what Mr Laurent believes that he is able to either do or not do and they conclude 
with Mr Laurent stating, or in his submission re-stating, the grounds of his appeal.   

27 For similar reasons to those we have already given, we consider that the contents of pages 4 and 5 are unable to meet the 
requirements of s 33R(3) or (4) of the Police Act.  They are submissions but they are not evidence. 

28 We wish to observe that amongst the submissions made by Mr Laurent is one at point 6 on page 4.  This states that if Mr 
Laurent gave us more information the Commissioner of Police will interfere with the evidence in such a way that its forensic 
value will be dissipated.  It states that it is evident that the Commissioner of Police has instructed witnesses not to give 
evidence in order to “mask criminality demonstrating strong evidence that the [Commissioner of Police] is conspiring its 
employers (sic) to mask criminality at all costs to protect the [Commissioner of Police’s] interests.”  Mr Laurent states that 
“[t]hese allegations are before the SAT and should be allowed to conclude at the WAIRC in the interest of justice without any 
interference”.  This suggests that Mr Laurent does understand that there is a difference between the claim or claims he has 
made to the SAT and the appeal he has made to the WAIRC against his removal. 

Witnesses 
29 The remainder of this document is headed “Witnesses” and contains a list of 96 names.  Five names are repeated.  In most, but 

not all, cases the names are followed by an address and a statement which sets out the reasons why Mr Laurent wishes to 
summons them to give evidence in his appeal. 

30 The Police Act provides for witnesses to be called to give evidence in an appeal under Part IIB Division 3 of that Act because s 
33S specifically applies to those appeals.  Section 33(1)(a) of the Industrial Relations Act, 1979 provides that the Registrar 
shall, on the application of any party, or by direction of the WAIRC, issue a summons in the prescribed form to any person to 
appear and give evidence before the WAIRC.  That power is constrained for the purposes of an appeal under the Police Act by 
s 33S as follows: 

A summons shall not be issued under section 33(1)(a) to the Governor. 
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A summons may be issued to the Commissioner of Police or the Minister but only at the direction of a Commissioner 
appointed under the Industrial Relations Act 1979 if that Commissioner is satisfied that there are extraordinary grounds 
for doing so. 
A summons may not be issued to any other person except at the direction of a Commissioner. 

31 Mr Laurent therefore needs to seek a direction from the WAIRC that the Registrar issue a summons, or in this case, 
approximately 96 summonses, for persons to give evidence in his appeal.  Such evidence will be new evidence, and before the 
WAIRC can be satisfied that a direction should issue to the Registrar, the WAIRC will need to be made aware of the substance 
of the evidence which the witness is to give.  In addition, where the request for a direction is for the purpose of issuing a 
summons to the Commissioner of Police or the Minister, Mr Laurent will need to satisfy the WAIRC that there are 
extraordinary grounds for doing so. 

32 For that reason, when Mr Laurent informed the WAIRC on 23 August 2009 that he intended to summons 20 witnesses and in 
order to assist him, in a response to him dated 25 August 2009 he was informed of the provisions of s 33S of the Police Act 
and directed as follows: 

 To enable the WAIRC to consider whether any summons should be issued, Mr Laurent is to forward to the 
WAIRC and to the Commissioner of Police in writing: 

 (i) the name and address for summons of each of the people he wishes to be summonsed; and   
 (ii) reasons in writing why each of them ought to be summonsed; and  
 (iii) identification of the ground/s of appeal to which each witness relates. 

We note that in Mr Laurent’s list of 96 names there is no reference to a ground or grounds of appeal for each name.  Putting that 
to one side, we expected that the requirement for Mr Laurent to give the reasons in writing why each person ought to be 
summonsed would make us aware of the substance of the evidence each witness is to give.    

33 The first two persons in Mr Laurent’s list of persons he wishes to summons are the Minister and the Commissioner of Police.  
In regards to the Minister, Mr Laurent gives as his reason for wanting to have the Minister give evidence the following: 

“seeking clarification to explain if the Police Act allows the Commissioner of Police to use criminality to terminate my 
employment and other matters.” 

There are a number of things which might be said about the reason for Mr Laurent summonsing the Minister, however, it is 
appropriate that we restrict ourselves to making the following comments.  There is nothing in Mr Laurent’s reason which 
would allow the WAIRC to make an assessment of the substance of what the Minister’s evidence would be if he was 
summonsed to give evidence; Mr Laurent’s reason only gives us an indication of the issue or issues Mr Laurent would raise 
with the Minister.  The WAIRC could only direct the Registrar under s 33S of the Police Act to issue a summons to a person to 
give evidence if it is likely that the person’s evidence will satisfy s 33R(3) and (4) and the WAIRC cannot make that judgment 
if it has no indication of what that evidence is likely to be.  Further, in the case of this request directed to the Minister, there is 
nothing in Mr Laurent’s reason which addresses the additional requirement on the WAIRC to find that there are extraordinary 
grounds for directing the Registrar to issue a summons to the Minister. 

34 The same comments may be said in regards to the request for a summons to be given to the Commissioner of Police.  The 
reasons given by Mr Laurent in support of us doing so, which consist of 25 or so numbered paragraphs on pages 7, 8, 9 and 10 
of this document, some which have many subparagraphs, are all allegations about which Mr Laurent wishes to question the 
Commissioner of Police.  Some of Mr Laurent’s sentences are vague and their meaning is not clear and some of them contain 
serious allegations of conspiracy and impropriety directed against the Commissioner of Police himself, however none of the 
allegations can be considered evidence relevant to Mr Laurent’s appeal. 

35 Additionally, the comments we make above regarding Mr Laurent’s wish to summons the Minister are equally relevant to his 
request to summons the Commissioner of Police.  There nothing in Mr Laurent’s 25 or so numbered reasons which would 
allow the WAIRC to make an assessment of the substance of what the Commissioner’s evidence would be if he was 
summonsed to give evidence and when we raised this issue with Mr Laurent during the hearing he replied that we did know 
what the Commissioner’s evidence would be because it is already in a letter written to Mr Laurent.  Whilst we are not sure to 
what letter Mr Laurent is referring, if he is correct then there is no need for him to call the Commissioner of Police to give that 
evidence because the evidence is contained in that letter.  The proper way for Mr Laurent to ensure the evidence is drawn to 
our attention is to identify it if it is already in the volumes of documents we have before us, or to seek to tender the letter as 
new evidence. 

36 Furthermore, there is nothing from Mr Laurent which addresses the requirement on the WAIRC to find that there are 
extraordinary grounds for directing the Registrar to issue a summons for the Commissioner of Police to give evidence.  Indeed, 
it appears that Mr Laurent wishes to use his appeal under s 33P of the Police Act to make allegations against the Commissioner 
of Police. 

37 In regards to each of the other witnesses, with the exception of Jayne Shepherd-Laurent, there is nothing in Mr Laurent’s 
reasons as to why he wishes them to be summonsed which would allow the WAIRC to make an assessment of the substance of 
what their evidence would be if they were to be summonsed to give evidence in his appeal.   The reasons in some cases 
describe the person and refer to an issue.  For example, in the cases of the persons numbered 5, 10, 22, 28 (second occurrence), 
30 (second occurrence), 36, 38, 45, 49, 79, 80, 82, 87 and 94, the reasons indicate they were either witnesses to an event or 
occurrence, or persons to whom Mr Laurent had told things, but there is nothing to indicate what their evidence is likely to be. 
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38 In the significant majority of cases, the reasons given by Mr Laurent are allegations against those persons variously of 
conspiracy, misconduct, interference with Mr Laurent’s health or causing his ill-health or injury, or of being influenced by the 
Commissioner of Police.  In those cases, not only is there nothing to indicate what their evidence is likely to be but the manner 
of the reasons suggests that the purpose of calling them is for Mr Laurent to use these proceedings to pursue his own claims 
against them.  As we have already stated above, an appeal under s 33P of the Police Act is an appeal of a very limited nature 
and it is not a process whereby Mr Laurent may pursue his own claims against these persons.  A number of other persons in Mr 
Laurent’s list appear to be medical practitioners or medical staff or persons associated with maintaining medical records and it 
is unclear why Mr Laurent wishes to summons them to give evidence.  In most cases, there is insufficient information in Mr 
Laurent’s reasons to indicate just what the purpose is of calling the person as a witness, and there is nothing in Mr Laurent’s 
reasons which indicates what their evidence is likely to be.   

39 In relation to the person numbered 87, Mr Dekker, Mr Laurent gives the following reason for summonsing him: 

“Independent witness that the Respondent dismissed important forensic evidentiary value on two separate occasions to 
falsely prosecute.” 

This is a meaningless sentence.  Even if we assume that Mr Laurent is attempting to say that the Commissioner of Police 
dismissed important evidence given by Mr Dekker on two occasions, we have no idea to what Mr Laurent is referring. 

40 We are aware from our own reading of the material before us that this person is mentioned in Mr Laurent’s Notice of Appeal.  
Mr Laurent says: 

“I must point out that Fisher’s abusive language to move on was also directed towards Dekker and Adam Gailey which 
can be testified by Dekker and Gailey.” 

41 We are also aware of the record of interview of Mr Dekker in Vol 3 tab 12 but that evidence is already before us.  It therefore 
appears to us that the purpose which Mr Laurent seeks to achieve is likely to be to produce evidence in this appeal that abusive 
language was directed to Mr Dekker by Acting Senior Sergeant Fisher.  This does not seem to us to fit with the reason now 
given by Mr Laurent for requesting that we direct the Registrar to issue a summons to Mr Dekker.  Even if we were inclined to 
issue a summons, Mr Laurent did not supply an address for service for Mr Dekker which means that we are not able to direct 
the Registrar to issue him a summons.  It is not up to the WAIRC to make assumptions favourable to Mr Laurent’s case.  It is 
up to Mr Laurent to satisfy the WAIRC that it should direct the Registrar to issue summonses to each of the persons he has 
named and in this instance he has not done so and we are not provided with any basis by Mr Laurent which could allow us 
under the Police Act to direct the Registrar to issue a summons for him to give evidence in this appeal. 

42 Mr Laurent submitted to us that the Commissioner of Police has “stopped a number of witnesses” from giving evidence and he 
claimed that “they” are not allowed to speak to him.  We have only Mr Laurent’s assertion that this is the case and we observe 
that even if this was so, Mr Laurent has not given any indication of what the evidence would be of those persons whom he 
wishes to summons who are not serving police officers. 

43 We have referred to an exception in the case of Jayne Shepherd-Laurent who is Mr Laurent’s spouse, and this is because in her 
case, and only in her case, Mr Laurent has supplied to us the two documents we referred to above which we consider does 
allow the WAIRC to make an assessment of the substance of what her evidence would be if she was to be summonsed to give 
evidence in his appeal.  We add that Mr Laurent did not provide these two documents on this basis; they were merely part of 
the bundle of documents which he submitted to the WAIRC as new evidence and he has not linked those two documents to the 
fact that Mrs Shepherd-Laurent is number 50 on the list of his “witnesses” and the reason given by him in that list for wanting 
to summons her does not refer to those two documents.  Nevertheless, we consider it appropriate to consider Mr Laurent’s 
request that his spouse be summonsed in the context of these two documents indicating what the substance of her evidence 
would be. 

44 The first of the two documents, after an introductory paragraph, carries the heading “HARRASMENT” (sic).  It describes a 
visit to the family home by Commander Gere and Inspector Travis on 19 November 2008.  It describes Mrs Shepherd-
Laurent’s reaction to the news that they would have to move out of their GEHA house following the visit.  It states her concern 
at what she sees as harassment by the WA Police and certain officers within it.  The second document refers specifically to 28 
September 2008 and describes Mr Laurent becoming ill, being taken to hospital and then being bedridden for a week 
afterwards.  There is specific reference to the exacerbation of Mr Laurent’s rash injury.   

45 Assuming that these documents contain the potential evidence which Mrs Shepherd-Laurent would give if she was called to 
give evidence, would it be admissible under s 33R(3) and (4) of the Police Act as new evidence?   In other words, can the 
WAIRC be satisfied that this evidence is capable of showing that the Commissioner of Police has acted upon wrong or 
mistaken information, or might have materially affected the Commissioner of Police’s decision to remove Mr Laurent, or that 
it is in the interest of justice to grant leave to tender it?  Mr Laurent has not made any submission to us about these matters. 

46 The reasons the Commissioner of Police acted as he did, and his decision to remove Mr Laurent, are set out in the Notice of 
Intention to Remove (Vol 1 tab 7) and the letter of removal (Vol 1 tab 3) and the issues referred to in the Notice of Intention to 
Remove are expanded upon in the Summary of Investigation (Vol 1 doc 9).  Mrs Shepherd-Laurent’s potential evidence from 
the first document refers to an event on 19 November 2008 which is one day after the Commissioner of Police wrote to Mr 
Laurent to tell him of his decision to remove Mr Laurent: see Vol 1 tab 3.  That potential evidence does not refer to any of the 
issues relied upon by the Commissioner of Police and does not purport to do so; rather, harassment is a specific matter which 
Mr Laurent refers to in the document directed to the SAT (Document 1 in the first group of documents referred to earlier in 
these reasons).   
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47 As Mr Laurent has pointed out to us on another occasion, section 33R(3)(b)(iii) refers to the interests of justice as a reason to 
grant leave to tender new evidence.  Those words should be given their ordinary meaning, however they must be read within 
their context.  These proceedings are an appeal against Mr Laurent’s removal.  It will not be in the interests of justice in these 
proceedings to give leave to tender new evidence which is not directed to the appeal.  We are of the view that evidence about 
an event which occurred after the removal of Mr Laurent will not be directed to the appeal against Mr Laurent’s removal.  We 
note that Mr Laurent’s response to the Notice of Intention to Remove (Vol 1 tab 6) refers at page 4 to “[t]hreats by 
Superintendent Gere” however as this response is dated 6 October 2008 it cannot refer to an event which took place on 19 
November 2008 to which the potential evidence is directed. 

48 Mrs Shepherd-Laurent’s potential evidence from the second document refers to Mr Laurent’s ill-health on 28 September 2008 
and in the week after that date.  The Notice of Intention to Remove (Vol 1 tab 7) is dated 3 September 2008.  We conclude that 
the reasons the Commissioner of Police acted as he did, and his decision to remove Mr Laurent, are necessarily based upon 
events and issues occurring prior to 3 September 2008.  Accordingly, Mrs Shepherd-Laurent’s potential evidence from the 
second document cannot be relevant to the reasons the Commissioner of Police formed the intention to remove Mr Laurent.  
The most that can be said of Mrs Shepherd-Laurent’s potential evidence from the second document is that in the week prior to 
Mr Laurent submitting his Response to the Notice of Intention to Remove on 6 October 2008 (Vol 1 tab 5 attachment 1) he 
was in ill-health.  We do not consider that potential evidence can satisfy the tests in s 33R(3). 

49 For all of the above reasons, we find that Mr Laurent has not shown that the documents he submitted can be new evidence.  He 
also has not shown that the WAIRC should direct the Registrar to issue a summons, or approximately 96 summonses, to the 
persons listed by Mr Laurent to give evidence in his appeal.  Accordingly, Mr Laurent’s application for leave to tender new 
evidence will be dismissed. 

50 Order accordingly. 
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Result Application dismissed 
 

Order 
The WAIRC, pursuant to the powers conferred on it under s 33S of the Police Act, 1892, hereby orders–  

THAT the application for an order to tender new evidence is dismissed. 

(Sgd.)  A R BEECH, 
Chief Commissioner, 

[L.S.] On Behalf of the Western Australian Industrial Relations Commission. 
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 COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 
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CatchWords Removal of Police Officer - loss of confidence by Commissioner of Police - application for 
adjournment of hearing of appeal - Police Act 1892 (WA) - s 33S; Industrial Relations Act 1979 (WA) 
s 27(1)(f) 

Result Application refused 
Representation (via telephone) 
Appellant Mr G Laurent, in person 
Respondent Ms K Jones, of counsel 
 

Reasons for Decision - Application for Adjournment 
1 On 11 September 2009 Mr Laurent made an application for the hearing of his appeal to be adjourned and these Reasons for 

Decision relate to that request.  Mr Laurent’s request is as follows: 
To the WAIRC, 
  
As a consequence of suffering injuries by been given an unrealistic time frame by the WAIRC, without consultation that 
has affected my application, I requesting a mention date to discuss an application to adjourn and vacate my trial.   
I will demonstrate that no consideration that I am suffering injuries that has puts me in disadvantage to submit my 
submissions and manage two trials at the SAT and WAIRC that involves severe collusion and false evidence.  I am 
formally requesting a mention date to adjourned proceedings at the WAIRC.  I will provide medical evidence after I 
attend Perth, as I am not able to receive proper medical treatment as a result of Respondent influencing medical staff. 
I am also requesting that the trial date early October 2009 be vacated. 
  
Sincerely, 
  
Gerald LAURENT' 

2 Mr Laurent was advised that the WAIRC would deal with his request during the course of the hearing which was listed for 16 
September 2009 for the purpose of dealing with his application to tender new evidence.  This occurred and the WAIRC heard 
from both Mr Laurent and from the Commissioner of Police on that day and reserved its decision. 

3 Mr Laurent’s submission to us is that he is currently seeking medical treatment for a recent injury and has difficulty sitting for 
a prolonged period of time.  He also referred to proceedings which he has before the State Administrative Tribunal (SAT) and 
stated that he is not capable of doing “two trials”.  He seeks an adjournment until such time as he has dealt with the matters 
that he has before the SAT and has regained his fitness and health.   

4 Mr Laurent forwarded to the WAIRC in support of his application a 50 page facsimile.  The cover page to the facsimile states: 
“Please find enclosed 54 pages of medical documentation that I managed to obtain in short notice. 
I must inform you the injuries pertained in the reports & documentation I am presently suffering. 
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I am not in position (sic) to seek treatment in Geraldton presently, due to the influence of the respondent, that has led to 
me suffering a complaint.  Refusal to attain medical treatment led to important medical reports / documentation 
disappearing.” 

5 The Commissioner of Police opposed the application for an adjournment.  The Commissioner submits that as Mr Laurent filed 
his notice of appeal on or around 24 December 2008 he has had nine months to prepare himself for this hearing and he has 
been consulted about the time frames.  Although Mr Laurent first reported a skin rash as occurring on 10 August 2007 it has 
not precluded him from readily participating in the appeal to seek extensions of time, documents from the Commissioner of 
Police, leave to tender new evidence and to summons 92 witnesses.  He has failed to tender any current medical evidence and 
the Commissioner submits that what is most compelling is the absence of any contemporary medical report which supports his 
ongoing assertions as to the impact of his medical condition on his capacity to participate in the current proceedings.   

6 The Commissioner informs the WAIRC that the proceedings before the SAT have been ongoing since December 2007 and are 
unlikely to proceed to final hearing for some considerable time due to the large number of interlocutory matters which have 
been dealt with through 12 directions hearings to date.  The Commissioner also rejected any assertion by Mr Laurent of 
seeking to influence his medical treatment; rather, whilst Mr Laurent was a serving police officer, his medical expenses were 
covered by the WA Police and for that purpose the WA Police would be in contact with the relevant medical practitioners.    

Consideration 
7 We set out a brief chronology of this matter: 

23 December 2008  Appeal filed 
4 February 2009  Programming conference 
24 February 2009   Conciliation 
30 March 2009  Further programming conference; appeal listed for hearing on 11 May 2009.  This 

date vacated to hear Mr Laurent’s application for the production of documents. 
24 April 2009 Hearing regarding application for production of documents. 
6 May 2009  Mr Laurent requests adjournment for 2 months. 
25 May 2009 WAIRC decision refusing adjournment. 
25 May 2009 WAIRC decision re application for the production of documents. 
3 June 2009 Mr Laurent requests order to amend ground of appeal. 
23 June 2009 Appeal listed for hearing on 17 August 2009. 
 Appeal listed for hearing application to amend grounds of appeal on 17 July 2009. 
17 July 2009 Hearing regarding application to amend grounds of appeal. 
3 August 2009 WAIRC decision granting in part amendment to grounds of appeal. 
7 August 2009 Appeal listed for Speaking to the Minutes and application to vacate hearing date 

on 11 August 2009. 
11 August 2009 Hearing regarding the above. 
12 August 2009 WAIRC grants Mr Laurent’s request for an adjournment of one month to allow 

him to investigate appeal options.  Hearing date of 17 August 2009 vacated 
accordingly. 

21 August 2009 Parties agreed to appeal being heard on 1 and 2 October 2009. 
23 August 2009 Mr Laurent requests a date to provide new evidence. 
25 August 2009 WAIRC advises Mr Laurent the date is to be no later than 9 September 2009. 
26 August 2009 Mr Laurent requests a 30-day extension to the above date. 
3 September 2009 WAIRC denies this request for extension of time. 
9 September 2009 Mr Laurent requests a 3-day extension of time for the above. 
10 September 2009 WAIRC denies this request for extension of time. 
 Mr Laurent requests a date to discuss new evidence he wishes to submit. 
11 September 2009 Mr Laurent applies for this adjournment. 
16 September 2009 Hearing of Mr Laurent’s application to tender new evidence and application to 

adjourn appeal. 
8 As we observed in our earlier decision which refused Mr Laurent’s request to adjourn ((2009) 89 WAIG 656; [2009] WAIRC 

00301; 25 May 2009), the decision to grant or refuse an adjournment is a matter for the discretion of the WAIRC.  Where the 
refusal of an adjournment would result in a serious injustice to one party, an adjournment should be granted unless in turn this 
would mean serious injustice to the other party (see Myers v. Myers [1969] WAR 19).  The Commissioner of Police drew our 
attention to the decision of the Supreme Court of WA in Tony Sadler Pty Ltd & Ors v. McLeod Nominees Pty Ltd (1995) 13 
WAR 323 which considered in the context of the Rules of the Supreme Court 1971 (WA) the granting or the refusal of leave to 
amend the defence  to a claim.  We consider on the limited material we have before us that the decision in that matter turns 
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upon the conclusion (at page 331 E) that the Court’s discretion must take into account the principles and objects stated in the 
Rules.  The Rules can have no application in the jurisdiction exercised by the WAIRC in this matter; accordingly, we apply the 
test in Myers stated above.  

9 Applying that test, we do not think Mr Laurent has showed that if we refuse an adjournment it would result in a serious 
injustice to him.  As Mr Laurent conceded, none of the 50 pages in the facsimile forwarded to us contains current medical 
information about Mr Laurent.  For example, the most recent report is dated 6 January 2009.  We accept that he has suffered 
some injury however we have no evidence about how this is currently affecting him.  As the above chronology shows, 
throughout this year Mr Laurent has actively pursued interlocutory matters regarding his appeal. 

10 In August 2009 we agreed to Mr Laurent’s request for an adjournment for one month to provide him with an opportunity to 
investigate appealing our earlier decisions and on the basis that he indicated he wished to seek legal advice.  Although in May 
2009 we refused his request for an adjournment of two months, some six months has now passed, which is a period more than 
double the length of the adjournment he had originally sought.  His appeal still has yet to be heard nine months after it was 
filed.  The listings of his appeal for hearing on 11 May 2009 and 17 August 2009 have both had to be adjourned after Mr 
Laurent lodged interlocutory applications. 

11 We consider Mr Laurent’s application to adjourn has much to do with the fact that he has matters progressing before both this 
Commission and the SAT and he wishes to concentrate on the SAT proceedings.  We do not consider that to be an appropriate 
basis to adjourn his appeal.  We note that the appeal dates of 1 and 2 October were agreed to by Mr Laurent on 21 August 
2009.  We consider his agreement to be an indication by him of his preparedness to proceed with his appeal on those days.  
The proceedings before the SAT would have been known to him at that time.  In fact, it appears that those proceedings have 
been ongoing since December 2007 and are unlikely to proceed to final hearing for some considerable time.   

12 We therefore refuse Mr Laurent’s request for an adjournment.  We add that at the conclusion of the hearing on 16 September 
2009 Mr Laurent informed the WAIRC that he is scheduled to undergo surgery on 30 September 2009.  We understand that he 
does not consider this to be a reason for not proceeding with the hearing on 1 and 2 October 2009.  Nevertheless, out of 
concern for Mr Laurent we advise that we will endeavour to accommodate any request from him during the hearing for a break 
or to present his appeal sitting down if he wishes. 

 
 

2009 WAIRC 00842 
APPEAL AGAINST A DECISION OF THE COMMISSIONER OF POLICE TO TAKE REMOVAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GERALD JEAN-NOEL LAURENT 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 
DATE FRIDAY, 25 SEPTEMBER 2009 
FILE NO/S APPL 135 OF 2008 
CITATION NO. 2009 WAIRC 00842 
 

Result Application refused 
 

Order 
The WAIRC, pursuant to the powers conferred on it under s 33S of the Police Act, 1892, hereby orders–  

THAT the application for an adjournment of the hearing of the appeal is refused.  

(Sgd.)  A R BEECH, 
Chief Commissioner, 

[L.S.] On Behalf of the Western Australian Industrial Relations Commission. 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2009 WAIRC 00835 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JENNIFER ADAMS 
APPLICANT 

-v- 
THE TRUSTEE FOR THE KINGDOM KARE FAMILY TRUST TRADING AS KINGDOM KARE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NO/S U 107 OF 2009 
CITATION NO. 2009 WAIRC 00835 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 21st day of July 2009 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and  
WHEREAS on the 24th day of August 2009 the applicant’s representative advised the Commission that the matter had settled; and   
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 01085 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH ASTLEY 
APPLICANT 

-v- 
FLOOR BITZ 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 OCTOBER 2009 
FILE NO/S U 60 OF 2009 
CITATION NO. 2009 WAIRC 01085 
 

Result Discontinued 
Representation 
Applicant Mr J Astley on his own behalf 
Respondent Mr G Hood and later Ms M Ivanovski (of Counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set down a programming conference on 7 May 2009 in relation to an issue of jurisdiction raised by the 
respondent, which date was later changed to 29 April 2009 at the request of the respondent; and 
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WHEREAS at the conference on 29 April 2009, and with the consent of the parties, the Commission conducted conciliation 
proceedings however, no agreement was reached; and 
FURTHER the parties were advised that the issue of jurisdiction would be dealt with by way of written submissions; and 
WHEREAS on 1 May 2009 the Commission wrote to the parties advising timeframes for filing and serving submissions in respect 
to the issue of jurisdiction raised by the respondent; and 
WHEREAS on 12 May 2009 the respondent’s representative advised the Commission that the parties had reached an agreement in 
principle with respect to this application; and 
WHEREAS on 25 May 2009 the applicant confirmed that an in principle agreement had been reached; and 
WHEREAS on 27 May 2009 the Commission wrote to the parties to advise that they were no longer required to file and serve 
submissions with respect to the issue of jurisdiction; and 
WHEREAS on 22 June 2009 the respondent’s representative advised the Commission that the respondent’s offer to settle the matter 
had been withdrawn and requested further directions issue with respect to the issue of jurisdiction; and 
WHEREAS on 21 July 2009, prior to new directions issuing, the Commission was advised that the parties had again reached an 
agreement in principle with respect to the matter; and 
WHEREAS on 30 September 2009 the applicant filed a Notice of withdrawal and discontinuance in respect of the application; and 
WHEREAS on 8 October 2009 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 01079 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONNA BAKER 
APPLICANT 

-v- 
DR CARMEN HOBEIKA 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 7 OCTOBER 2009 
FILE NO U 137 OF 2009 
CITATION NO. 2009 WAIRC 01079 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS a conciliation conference was convened on 4 September 2009 at the conclusion of which the matter was settled; and  
WHEREAS the applicant advised the Commission on 29 September 2009 that she wanted to discontinue the application; and 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  
 THAT the application be and is hereby discontinued 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2009 WAIRC 00966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THERESA JACQUELLINE BEAR 
APPLICANT 

-v- 
DERBY FAMILY HEALING CENTRE MARNIN BOWA DUMBARA 
ABN 20265298798 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 8 JULY 2009, THURSDAY, 9 JULY 2009 
DELIVERED FRIDAY, 2 OCTOBER 2009 
FILE NO. U 63 OF 2009 
CITATION NO. 2009 WAIRC 00966 
 

Catchwords Termination of employment - Claim of harsh, oppressive or unfair dismissal - Principles applied - 
Applicant not harshly, oppressively and unfairly dismissed - Application dismissed - Industrial 
Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Dismissed 
Representation  
Applicant Ms T Bear on her own behalf 
Respondent Ms M Ivanovski (of Counsel) 
 

Reasons for Decision 
1 On 25 March 2009 Theresa Jacquelline Bear (“the applicant”) lodged an application pursuant to s 29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”) claiming that she was unfairly terminated on 31 December 2008 by Derby Family Healing 
Centre Marnin Bowa Dumbara ABN 20 265 298 798 (“the respondent”) (“the Centre”).  The respondent denies that the 
applicant was unfairly terminated and maintains that it had good reason to summarily terminate her. 
Background 

2 The applicant was employed by the respondent as a carer from April 2000 through to 31 December 2008.  In this role she 
looked after clients who suffered from domestic violence and she undertook driving duties as required.  The contractual 
arrangements governing the applicant’s employment with the respondent are contained in Exhibit R2, attachments 5.2, 5.3 and 
5.7.  When the applicant was terminated she was subject to the terms of an Australian Workplace Agreement dated June 2006 
which appears to have been unregistered (Exhibit R2, attachment 5.2). 
Request for adjournment 

3 During Ms Dorothy Marshall’s evidence in chief on the morning of 8 July 2009, the hearing was adjourned when the applicant 
chose to leave the court room.  When the hearing resumed later that day the applicant requested that her application be 
adjourned for one week as she wanted to seek legal advice about her application and she wanted a representative to appear on 
her behalf at the hearing.  The application for an adjournment was opposed by the respondent on the basis that the applicant 
had already had sufficient time to obtain legal advice about her application and the respondent was aware that the applicant had 
previously approached Legal Aid on a number of occasions seeking advice and guidance about her application.  The 
respondent’s representative also submitted that she had verbal contact with the applicant on at least three separate occasions in 
the two weeks preceding the hearing with respect to resolving this application and during these discussions the applicant 
acknowledged that she was aware that the matter would be proceeding to hearing on the dates listed.  The respondent also 
argued that it would be disadvantaged if the hearing did not proceed that day as the respondent had already incurred significant 
expenses including the cost of its representative’s airfares from Perth to Derby and return and it had arranged for a number of 
witnesses to be in attendance at the hearing. 

4 Where the refusal to grant an adjournment would result in a serious injustice to one party, an adjournment should be granted 
unless in turn this would eventuate in a serious injustice to the other party (see Myers v Myers [1969] WAR 19).  After 
considering the issues raised by each party and when applying the test set out in Myers v Myers (op cit) and when taking into 
account any disadvantage either party would suffer as a result of a delay in hearing this matter I determined at the hearing that 
the granting of an adjournment would be a greater disadvantage for the respondent than the applicant and the applicant’s 
application to adjourn the hearing was therefore refused.  I indicated to the parties at the time that I was not convinced that the 
applicant’s request for an adjournment should be granted on the basis that the Commission was aware from the applicant’s 
extension of time application in relation to this matter that the applicant had already sought legal advice with respect to her 
termination and as a result the applicant was aware of where she could obtain further advice and information about 
representation with respect to the conduct and hearing of this matter and had chosen not to do so prior to the date of hearing.  
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In rejecting the application for an adjournment I also took into account that the respondent had ensured that its witnesses were 
available to attend the hearing and accordingly they had made arrangements to be available to give evidence on the dates 
already listed and the respondent had already incurred significant expenses by having its representative travel from Perth to 
Derby and return to attend and conduct the hearing.  I also note that as the applicant had been notified on or about 18 June 
2009 of the dates of the hearing she had therefore been on notice for some time that this matter was to proceed on the dates 
listed.  Furthermore, the applicant made her application for an adjournment after the hearing had commenced and after hearing 
some of the evidence upon which the respondent relied to terminate her and not at the outset of the hearing which indicates to 
me that the applicant may not have been seriously pursuing her request for an adjournment. 
Respondent’s evidence 

5 Ms Marshall is the chairperson of the respondent’s committee which runs the Centre.  In 2000 Ms Marshall became the 
committee’s treasurer and she has been its chairperson since 2006.  In her role as the committee’s chairperson Ms Marshall 
oversees the day to day running of the respondent’s operations, she convenes monthly meetings and she deals with complaints 
concerning staff if the Centre’s manager cannot resolve an issue. 

6 Ms Marshall stated that the respondent is a not-for-profit organisation which is funded by the State government.  Ms Marshall 
stated that the Centre is a refuge for women who are subject to domestic violence and she stated that carers who work at the 
Centre assist the women with personal issues and with applications for restraining orders.  Ms Marshall stated that the Centre 
has eleven rooms plus one family unit where women and children stay overnight on both a short and long term basis.  
Ms Marshall gave evidence that in December 2008 the applicant was both a resident at the Centre and an employee of the 
respondent. 

7 Ms Marshall confirmed that the person the applicant had an altercation with on 25 December 2008 which resulted in her 
termination was Ms Deborah O’Shea who was a former resident at the Centre. 

8 Ms Marshall stated that from time to time the Centre’s manager, Ms Kay Wilson told the committee about problems she was 
having with the applicant.  In May 2008 Ms Wilson raised concerns with the committee about the applicant and her partner 
being abusive towards Ms Wilson at her home and because of the applicant’s actions at the time she was terminated by the 
committee (see Exhibit R1, attachment 4.2).  Ms Marshall then stated that after the issues which resulted in the applicant being 
terminated were reviewed by Ms Wilson the applicant was reinstated and Ms Marshall stated that the committee felt let down 
when Ms Wilson gave the applicant her job back. 

9 Ms Marshall gave evidence about the events which resulted in the applicant’s termination on 31 December 2008.  Ms Marshall 
stated that one of the respondent’s employees Sister Grace Iga approached her about an incident which took place between the 
applicant and Ms O’Shea on Christmas Day.  Ms Marshall stated that she reviewed the summaries written about the altercation 
in the Centre’s communication book.  Ms Marshal stated that as Sister Grace’s account mentioned that Ms O’Shea had some 
bleeding as a result of this incident she believed she had a duty of care to review the incident further (Exhibit R1, attachment 
3.2). 

10 When Ms Marshall spoke to Sister Grace about the incident she told her that after the incident between Ms O’Shea and the 
applicant she had seen Ms O’Shea crying and she told her that blood was on her mouth and that at the time Ms O’Shea was 
with Ms Heather Umbagai, another resident at the shelter.  Sister Grace told Ms Marshall that Ms Umbagai had told her that 
the applicant had punched Ms O’Shea and Ms Umbagai described the incident to her by punching the air using a closed fist.  
Ms Marshall stated that after obtaining this information the respondent stood the applicant down so that it could investigate the 
incident further. 

11 Ms Marshall gave evidence that when she spoke to Ms O’Shea about the incident on 31 December 2008, Ms O’Shea told her 
and other committee members that the applicant had hit her with her fist and as a result she suffered some blood loss.  
Ms Marshall gave evidence that she then asked Ms O’Shea to write a statement about the incident, which she did (see 
Exhibit R1, attachment 3.1).  Ms Marshall stated that she was particularly concerned that Ms O’Shea had suffered bleeding as 
a result of being hit in the face by the applicant and she gave evidence that as the Centre is a refuge for women subject to 
domestic violence the committee decided to take action against the applicant because it was a serious matter. 

12 Ms Marshall stated that after she became aware that Ms Umbagai had witnessed the altercation between the applicant and 
Ms O’Shea she tried to contact her to discuss the incident but as she was unwell and in Broome Hospital at the time she was 
unable to speak to her about the incident. 

13 Ms Marshall stated that the respondent’s committee convened meetings with the applicant on 29 and 30 December 2008 so that 
the applicant could give her version of events about the altercation with Ms O’Shea and Ms Marshall gave evidence that at 
these meetings the applicant said she could not recall if she had slapped or punched Ms O’Shea.  Ms Marshall stated that the 
committee also reviewed the applicant’s entry in the communication book which she wrote on 25 December 2008.  
Ms Marshall said that after considering all of the information before it about the incident between the applicant and Ms O’Shea 
and as the committee were concerned that Ms O’Shea was bleeding as a result of the incident and as it appeared on the 
evidence before the committee at the time that the applicant had hit Ms O’Shea the committee decided to terminate the 
applicant.  Ms Marshall stated that at a further meeting the committee had with the applicant on 31 December 2008 the 
committee gave the applicant a letter terminating her with immediate effect (Exhibit R1, attachment 4.3). 

14 Ms Marshall stated that after the applicant was terminated she told the committee that she did not recall what had happened 
during the incident and she wanted to be reinstated and the committee therefore met with the applicant on 28 January 2009 to 
consider her request.  Ms Marshall stated that at this meeting the applicant was given a further opportunity to restate her case 
(see Exhibit R1, attachment 3.6).  Ms Marshall gave evidence that as Ms Umbagai had witnessed the incident between the 
applicant and Ms O’Shea four committee members visited her at Mowanjum after their meeting with the applicant to find out 
what had happened during the incident.  Ms Umbagai told them that she could not remember the specifics of the incident and 
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whether or not the applicant had hit Ms O’Shea with her fist or with her open hand.  Ms Marshall stated that she did not 
believe Ms Umbagai as she had previously told Sister Grace that the applicant had hit Ms O’Shea using her fist.  Ms Marshall 
stated that in the circumstances the respondent’s committee decided to stand by its original decision to terminate the applicant.  
Ms Marshall gave evidence that in making this decision the committee also took into account what was written in the 
communication book. 

15 Under cross-examination Ms Marshall agreed that at the meeting the committee had with the applicant on 29 December 2008 
the applicant did not say that she had hit Ms O’Shea.  Ms Marshall agreed that at the committee meeting held on 30 December 
2008 the applicant was asked not to attend work for five days and Ms Marshall confirmed that she was advised that if 
Ms O’Shea did not make a statement about the incident then no further action would be taken against her.  Ms Marshall said 
however that Ms O’Shea made a statement on 31 December 2008 confirming that the applicant had hit her.  Ms Marshall 
stated that six committee members were present at the meeting held on 31 December 2008 when the committee decided to 
terminate the applicant. 

16 Ms O’Shea gave evidence that she was a resident at the Centre two weeks prior to Christmas 2008 and during this period she 
shared a room with the applicant.  Ms O’Shea described herself as the applicant’s friend and Ms O’Shea stated that she was 
unaware that the applicant was working at the Centre until four days before she left.  Ms O’Shea stated that the applicant told 
her she had to undertake cleaning duties and as there was not much to do each day she was happy to do so.  Ms O’Shea stated 
that she was Ms Umbagai’s friend and she confirmed that Ms Umbagai was a resident at the Centre during the period that she 
was there. 

17 Ms O’Shea gave evidence that after her husband contacted her on 24 December 2008 and asked her to return home after lunch 
she approached the applicant for a lift home but the applicant was talking to her husband on the phone at the time and she 
asked Ms O’Shea to wait.  Ms O’Shea stated that as her husband called her to ask when she would be coming home on three 
occasions she again asked the applicant to drive her home that afternoon.  Ms O’Shea stated that she was aware that the 
applicant would soon be finishing her shift when she approached her for a lift home.  Ms O’Shea gave evidence that when the 
applicant finished the telephone call to her partner she told Ms O’Shea that her shift had finished so Sister Grace then offered 
to drive her home.  Ms O’Shea stated that when she was being driven home by Sister Grace she discovered that cleaning duties 
were not part of a client’s role at the Centre. 

18 Ms O’Shea stated that when she arrived home in the afternoon of 24 December 2008 her husband was unhappy that she had 
taken so long to come home, he was drinking heavily and he became abusive towards her.  Ms O’Shea gave evidence that on 
two occasions that evening she contacted police officers and she stated that because of her husband’s behaviour she was awake 
all night. 

19 Ms O’Shea gave evidence that the following morning she rode her bike back to the Centre and on the way she was pushed off 
her bike and as a result she suffered an injury and became upset.  When Ms O’Shea arrived at the Centre the applicant let her 
in and Ms O’Shea told her that she was fed up with undertaking cleaning duties, which was the applicant’s job, and buying the 
applicant’s lunch.  Ms O’Shea gave evidence that she was not abusive towards the applicant but she spoke firmly to her even 
though she was annoyed with her.  Ms O’Shea gave evidence that she then told the applicant that she had spoken to Sister 
Grace about having to undertake cleaning duties and Ms O’Shea stated that when she did this the applicant “punched me in the 
face” on the lower left jaw (T40).  Ms O’Shea stated that a couple of days later her face became swollen and bruised.  
Ms O’Shea maintained that she never raised her hands towards the applicant nor did she point her fingers at her or poke her 
fingers in the applicant’s face.  Ms O’Shea stated that when the applicant hit her one of her teeth went into the side of her 
mouth and as a result a small amount of blood came out of her mouth.  Ms O’Shea stated that after the incident Ms Umbagai 
comforted her as she was distressed and upset.  Ms O’Shea stated that Ms Umbagai told her that the applicant did not normally 
behave like this and that the applicant was under a lot of stress at the time. 

20 Ms O’Shea gave evidence that immediately after the incident, because she had been assaulted she told the applicant that she 
would call the police and the applicant then walked away to the Centre’s office.  Ms O’Shea gave evidence that she said this to 
the applicant to make her “back off’ as she was unsure what the applicant would do next given the way she was standing over 
her (T41). 

21 Ms O’Shea stated that after the incident she went to her room and read the Bible and after reflecting on the incident she 
approached the applicant and told her she was sorry and they made up.  In response the applicant told Ms O’Shea that she was 
sorry for hitting her.  Ms O’Shea stated that she did not take the incident between her and the applicant any further because she 
was a Christian, it was Christmas and she wanted to forgive the applicant. 

22 Ms O’Shea stated that Sister Grace arrived at the Centre soon after the incident and she assumed that the applicant had 
contacted her to come to the Centre.  Ms O’Shea stated that Sister Grace spoke to Ms Umbagai and Ms O’Shea about the 
incident and Ms O’Shea gave evidence that during this discussion Ms Umbagai told Sister Grace that the applicant had 
punched Ms O’Shea. 

23 Ms O’Shea stated that she told Ms Marshall she did not want the incident to go any further, it was a one-off incident and she 
had forgiven the applicant.  Ms O’Shea confirmed that she made a statement about the incident after being asked to do so by 
the respondent (see Exhibit R1, attachment 3.1). 

24 Ms O’Shea stated that she left the Centre on 26 December 2008 and has not returned. 
25 Under cross-examination Ms O’Shea denied that she was abusive towards the applicant on the morning of 25 December 2008 

and she also denied that the applicant told her that if she kept shouting she would call police officers to attend the Centre.  
Ms O’Shea denied that she approached the applicant after entering the Centre on the morning of 25 December 2008 and that 
she pointed her finger at her and poked her and she denied that the applicant then pushed her hand away.  Ms O’Shea reiterated 
that she made her statement about the incident on 31 December 2008. 
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26 Under re-examination Ms O’Shea stated that she did not take her bike inside the Centre and she stated that she did not swear at 
the applicant but she admitted that she spoke to her in a stern manner.  Ms O’Shea again stated that the applicant did not slap 
her hand out of the way but she punched her.  Ms O’Shea gave evidence that the statement she made on 31 December 2008 
was an accurate summary of what had occurred and she stated that she did not mention any bleeding from her mouth at the 
time because her blood loss was minor. 

27 Sister Grace has been employed by the respondent on a full-time basis since 1998 as a carer of the respondent’s clients and 
children.  Sister Grace gave evidence that she went to the Centre on the morning of 25 December 2008 after the applicant 
contacted her and asked her to attend the Centre because Ms O’Shea had told the applicant that Sister Grace had told 
Ms O’Shea that employees and not residents had to undertake cleaning duties.  Sister Grace gave evidence that when she 
arrived at the Centre the applicant told her that “she must've made a mistake” and had scratched Ms O’Shea’s face (T52).  
When Sister Grace then approached Ms O’Shea and Ms Umbagai, Ms O’Shea was crying and she had both hands over her 
face.  Sister Grace asked Ms O’Shea what had happened but she did not respond.  Sister Grace stated that Ms Umbagai then 
made a punching action and she pointed to the office and she said that the applicant had hit Ms O’Shea.  Sister Grace gave 
evidence that she saw that Ms O’Shea’s face was swollen and she gave evidence that she was bleeding from her nose and 
Ms O’Shea told her that the applicant had hit her.  After speaking to Ms O’Shea and Ms Umbagai, Sister Grace went to the 
office and told the applicant that if the situation was as described by Ms Umbagai and Ms O’Shea she should go home and 
have a rest and in response the applicant told her that she needed money and had to work.  Sister Grace then spoke to 
Ms O’Shea and encouraged her to apologise to the applicant and did the same to the applicant.  Sister Grace confirmed that she 
wrote a statement about the incident in the Centre’s handover book on 26 December 2008 (see Exhibit R1, attachment 3.2). 

28 Under cross-examination Sister Grace denied that she attended the Centre on 25 December 2008 of her own volition and 
reiterated that she attended after the applicant rang her and asked her to attend.  Sister Grace also stated that she did not tell the 
applicant to contact police officers because Ms O’Shea would not listen to Sister Grace. 

29 Ms Wilson is the Centre’s manager and is responsible for the day-to-day running of the Centre and its staff and clients.  
Ms Wilson stated that the applicant has been employed by the respondent as a casual, part-time and a full-time employee over 
a number of years.  Ms Wilson stated that she has given the applicant a number of warnings during her employment with the 
respondent (see Exhibit R1, attachments 2.1, 2.2 and 2.3).  Ms Wilson stated that the applicant often turned up late for her 
shifts without advising her that she would be delayed and Ms Wilson stated that the applicant was given a final warning in 
May 2008 and it was made clear to her at the time that as she was on a final warning if any further incidents occurred she 
would be terminated.  Ms Wilson stated that even though the applicant was terminated in May 2008 she decided to give the 
applicant a second chance. 

30 Ms Wilson was on leave and was not at the Centre on 25 December 2008 however she stated that the applicant contacted her 
on the morning of 25 December 2008 about the incident with Ms O’Shea and she told the applicant to write down what had 
happened.  In response the applicant told her that she had already written an entry in the handover book. 

31 Ms Wilson confirmed that the applicant was provided with a copy of the respondent’s staff handbook which includes policies 
and procedures about how staff are to deal with residents or clients who are abusive (see Exhibit R2, attachment 5.3). 

32 Ms Wilson stated that if the applicant was to be reinstated the same issues may arise with her such as the applicant being late 
for work, the applicant being “a bit slack in her duties” and the applicant relying on other staff to undertake some of her duties 
(T58).  Ms Wilson also gave evidence that if the applicant is reinstated some staff may resign and her reinstatement would not 
be good for the organisation’s standing in the community. 

33 Under cross-examination Ms Wilson stated that the applicant was given warnings when she did not advise her that she would 
be unable to turn up for work and Ms Wilson agreed that sometimes it was difficult for the applicant to complete all of the 
duties expected of her given the range of duties she had to undertake.  When it was put to Ms Wilson that the applicant was a 
good employee who interacted well with other staff Ms Wilson stated that she had arguments with the applicant from time-to-
time about her children attending the Centre and about the applicant not completing all of her duties.  Ms Wilson then 
conceded that she had an arrangement with the applicant whereby her children could be at the Centre when no clients were in 
attendance however she claimed that the applicant had her children at the Centre when clients were also in residence. 
Applicant’s evidence 

34 The applicant gave evidence about the events leading up to her termination on 31 December 2008.  The applicant stated that 
prior to Christmas 2008 she was experiencing difficulties with her partner and she received medical advice to take two weeks 
off and stay at the respondent’s Centre.  At the same time as staying at the Centre the applicant continued to work her shifts at 
the Centre. 

35 The applicant gave evidence that when she was working the day shift at the Centre on Christmas Eve she did the shopping for 
Christmas lunch with Ms O’Shea.  The applicant stated that she did not complete this task until towards the end of her shift 
because she had difficulty locating the purchase order another employee had left for her.  The applicant stated that after she 
returned from the shopping trip she told Ms O’Shea that her shift had finished.  The applicant stated that she then did a 
handover with Sister Grace and went outside to telephone her partner who was interstate.  The applicant stated that after she 
finished her shift Ms O’Shea asked her several times to take her home but she told her that her shift had finished and she was 
tired.  The applicant said that Ms O’Shea was upset because she did not drive her home and the applicant stated that 
Ms O’Shea was eventually driven home by Sister Grace. 

36 The applicant stated that she was at work on 25 December 2008 at 7.00 am when Ms O’Shea arrived at the Centre with her 
bike.  The applicant stated that she allowed Ms O’Shea to bring her bike inside and the applicant gave evidence that when she 
came inside the Centre Ms O’Shea swore but the applicant ignored this.  When the applicant said good morning to her 
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Ms O’Shea walked past her into the lounge room and then started shouting at her and abusing her.  The applicant asked 
Ms O’Shea to be quiet because other clients were sleeping and Ms O’Shea then walked up to her and started waving her hand 
at her and she then poked the applicant in her left cheek.  The applicant gave evidence that in response she brushed her hand 
away.  The applicant told Ms O’Shea to settle down or she would call the police and she stated that giving clients this warning 
was standard practice.  The applicant gave evidence that Ms Umbagai, who was nearby at the time, told her “Don’t worry 
about it, Theresa, just leave it,” so the applicant walked away.  However, Ms O’Shea continued to “carry on” telling her that 
because the applicant did not take her home when she asked her to she had been abused all night (T67).  The applicant stated 
that ten minutes later Sister Grace arrived at the Centre and asked the applicant if she was okay to finish her shift and she said 
she was.  The applicant then asked Sister Grace about the information she had given to Ms O’Shea about residents undertaking 
cleaning duties. 

37 The applicant gave evidence that after the incident between herself and Ms O’Shea, Sister Grace told Ms O’Shea to settle 
down and Ms O’Shea then told the applicant that she was sorry for abusing her.  The applicant stated that at the time of the 
incident she was calm, she stated that she did not abuse Ms O’Shea and she stated that after the incident she and Ms O’Shea 
apologised to each other.  The applicant stated that she told Ms O’Shea that she had to write the incident in the handover book, 
which she did, and she finished her shift and went home. 

38 The applicant gave evidence that two days later she received a telephone call asking her to come to the Centre because 
Ms Marshall wanted to speak to her.  The applicant stated that when she arrived Ms Marshall asked her if she had hit 
Ms O’Shea and in response the applicant told her that she did not touch her.  The applicant gave evidence that after this 
discussion she attended a committee meeting and at this meeting she told committee members her version of events that had 
happened on 24 and 25 December 2008.  The applicant told them that on 24 December 2008 she told Ms O’Shea that she 
would not take her home and the applicant told them that on 25 December 2008 Ms O’Shea returned to the Centre, she swore 
and shouted at the applicant and in response she told Ms O’Shea to be quiet and she told Ms O’Shea that if she continued to be 
abusive she would call the police.  The applicant stated that she told the committee that when Ms O’Shea waved her fingers at 
her she had pushed Ms O’Shea’s hand away and the applicant told committee members that she did not hit Ms O’Shea and 
only moved her hand away.  The applicant stated that she was told by the committee to wait a couple of days and in the 
meantime Ms O’Shea would be contacted and the applicant was advised that if no response was received from her within five 
days nothing would happen.  The applicant stated that she was subsequently given a letter terminating her on 31 December 
2008. 

39 The applicant gave evidence about the warning she received in May 2008 and her termination at this time.  The applicant 
stated that she was only late once to work due to being tired and she visited Ms Wilson at home to apologise.  After 
approaching Ms Marshall about this issue she was advised that the second warning she had been given had been retracted and 
she thought that “she threw it away” (T70).  The applicant then gave evidence that she once told Ms Wilson that other 
employees had also missed shifts and kept their jobs. 

40 The applicant maintains that there would be no issue if she was to be reinstated to her former position as she is the only 
traditional person at the Centre and many women who use the Centre like her to be there.  The applicant stated that she gets on 
well with other staff and she has a good sense of humour and makes other employees laugh. 

41 The applicant stated that she has been looking for alternative employment since her termination.  The applicant enrolled in Job 
Future and Workplace and she attended local Community Development Employment Project programs with a view to 
obtaining employment however, there were no vacancies.  The applicant attended the local women’s group seeking 
employment but again there were no places for her and the applicant had also applied at Woolworths for a night packing job.  
The applicant stated that she approached Numbala Nunga Nursing Home and was told that they would call her if any positions 
became available. 

42 The applicant stated that it was unfair that the respondent terminated her, she was not a violent person who would punch a 
woman and she did not abuse clients at the Centre as she was there to look after them and help them.  The applicant confirmed 
that subsequent to her termination she met with the committee and asked them to review its decision to terminate her. 

43 Under cross-examination the applicant was asked about a verbal warning given to her on 30 September 2005.  The applicant 
gave evidence that she remembered being spoken to about this issue at the time but she maintained she did not see any written 
confirmation about this warning (Exhibit R1, attachment 2.1).  The applicant claimed that the warning given to her on 28 June 
2006 was inappropriate as Ms Wilson had agreed to allow her daughter to be at the Centre when the Centre had no clients and 
she maintained that she never received a warning about this incident (Exhibit R2, attachment 5.8).  The applicant could not 
recall receiving the warning dated 2 July 2007 (Exhibit R1, attachment 2.2).  The applicant gave evidence that she was only 
late for work once and this was when she had failed to wake up on time.  The applicant agreed that she was given a letter 
terminating her in May 2008 however she stated that she did not abuse Ms Wilson and it was in fact Ms Wilson who abused 
the applicant.  The applicant agreed that following this incident Ms Wilson applied for and was granted a restraining order 
against the applicant’s partner and the applicant stated that after this incident she understood that she was being allowed to 
return to work on a final warning basis (see Exhibit R1, attachment 2.3). 

44 The applicant stated that as part of her role at the Centre she was expected to clean the common areas and the applicant agreed 
that Ms O’Shea undertook cleaning duties and she stated that they did these tasks together.  The applicant could not recall 
being asked by Ms O’Shea to be taken home on several occasions on 24 December 2008.  The applicant gave evidence that she 
told Ms O’Shea that she was not undertaking any further duties after returning to the Centre in the bus that day with 
Ms O’Shea after completing shopping for Christmas lunch.  The applicant recalled Ms O’Shea approaching her subsequent to 
telling her this when she was on the phone and she claimed did not say anything to her at the time.  The applicant stated that 
she returned from shopping on 24 December 2008 around 3.30 pm which was past her handover time and she stated that if 
Sister Grace was at the Centre at the time this confirms that she had finished her shift. 
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45 The applicant was asked about the incident between her and Ms O’Shea on the morning of 25 December 2008.  The applicant 
stated that when she let Ms O’Shea into the Centre Ms O’Shea swore at her and she ignored her and returned to the office.  The 
applicant stated that Ms O’Shea abused her when she was in the lounge room for not taking her home the previous day and 
when the applicant walked towards Ms O’Shea in the vicinity of the kitchen and dining room Ms O’Shea approached her and 
poked her.  The applicant then told Ms O’Shea to settle down or she would call the police.  The applicant stated that when 
Ms O’Shea apologised to her she did not mention to the applicant that she had been hit or that she had been bleeding.  The 
applicant agreed that after the incident she had a discussion with Sister Grace about Ms O’Shea undertaking cleaning duties.  
The applicant stated that she did not mention in the handover book that she had been poked by Ms O’Shea because she could 
not write the word “poke” and the applicant stated that the statement she made in the handover book about the incident that she 
may have hit Ms O’Shea by mistake was incorrect as she did not hit her.  The applicant stated that when Ms O’Shea came to 
see her after the incident she did not notice that her face was swollen or that she was bleeding and she stated that if she had 
noticed anything on her face she would have asked Ms O’Shea “Did I do that?”.  The applicant stated that she rang Ms Wilson 
about the incident on the morning of 25 December 2008 and was told to write what had occurred in the handover book.  The 
applicant disagreed that she told Sister Grace that she had scratched Ms O’Shea’s face and the applicant maintained that 
Ms O’Shea’s statement about the incident was incorrect (see Exhibit R1, attachment 3.1). 

46 The applicant was asked why Ms Umbagai was not in attendance at the hearing to give evidence and she stated that 
Ms Umbagai had told her that she would attend the hearing however she was currently unwell and undertaking dialysis in 
Perth. 

47 The applicant maintained that she would not have appealed the respondent’s decision to terminate her if she did not believe she 
had acted appropriately and the applicant stated that she was aware that her employment with the respondent would end if she 
committed any further transgression at work after the incident in May 2008. 

48 The applicant stated that she did not have any copies of the job applications she had made since her termination as she did not 
keep records and she stated that all of the contact she had made with employers had been by telephone or she visited 
workplaces and had spoken to people.  The applicant stated that she had put her name down for a position at the store at 
Mowanjum.  The applicant stated that since her termination she had frequently attended Skillshare and she had received 
counselling through Skillshare.  The applicant stated that despite her efforts to find alternative employment no work was 
available for her to undertake. 

49 Under re-examination the applicant stated that Ms O’Shea was the one being abusive on the morning of 25 December 2008 
and the applicant maintained that she did not tell Ms O’Shea that she had to undertake cleaning duties and she stated that 
Ms O’Shea was bored and wanted to do them and she told Ms O’Shea that she did not have to.  The applicant submitted that 
her family was looked up to by the local community and was held in high regard. 
Respondent’s submissions 

50 The respondent submits that it had good reason to summarily terminate the applicant and it conducted a comprehensive and 
thorough investigation into the incident between the applicant and Ms O’Shea.  In the circumstances it was appropriate to 
terminate the applicant. 

51 The respondent maintains that the clients it deals with are vulnerable and the respondent’s employees have a high duty of care 
towards its residents and the respondent argues that therefore there can be no condonation of violence at the work place.  The 
respondent argues that it had a reasonable belief based on the evidence it had gathered subsequent to the incident between the 
applicant and Ms O’Shea that the applicant had used physical violence against one of its clients and the respondent maintains 
that if an employer has a reasonable and genuine belief that misconduct has occurred as alleged and investigates an incident 
appropriately then a dismissal will not be unfair (see Blyth Chemicals Limited v Bushnell [1933] 49 CLR 66 at 82; “C” v 
Quality Pacific Management Pty Ltd [1993] 73 WAIG 988 and Tip Top Bakeries v Transport Workers’ Union of Australia, 
Industrial Union of Workers, W.A. Branch [1994] 74 WAIG 1729). 

52 The respondent had a reasonable belief that the incident had occurred as claimed by Ms O’Shea.  In reaching this conclusion 
the respondent took into account that Sister Grace was told by Ms O’Shea and Ms Umbagai that the applicant had punched 
Ms O’Shea.  Additionally, the applicant referred to hitting Ms O’Shea in the handover book and there was also no reference in 
the applicant’s account in the handover book of Ms O’Shea making contact with the applicant’s face. 

53 The respondent submits that the investigation it undertook into the incident was thorough and on more than one occasion 
during this investigation the applicant was given sufficient opportunity to put her case to the committee.  After the applicant 
was terminated she was given a further opportunity to put her case, over a period of four hours, however the applicant’s 
responses were insufficient to dispel the respondent’s belief that the applicant was guilty of hitting Ms O’Shea. 

54 The respondent submits the applicant’s evidence about the incident with Ms O’Shea is unreliable because she provided 
different versions of events about the incident and the respondent argues that as the evidence given by Ms O’Shea was 
forthright it should be accepted.  The respondent also claims that Ms O’Shea’s evidence should be preferred to that of the 
applicant because she is compelled to tell the truth and her evidence was consistent with that of Sister Grace.  The respondent 
maintains that even though the injuries Ms O’Shea suffered arising out of the incident were minor they did not result from 
someone slapping her hand away. 

55 The respondent maintains that an adverse inference should be drawn against the applicant because Ms Umbagai was not 
summonsed to give evidence and at the very least Ms Umbagai should have provided a statement to the Commission. 

56 If the applicant is successful in demonstrating that she has been unfairly terminated the respondent argues that the applicant’s 
reinstatement is not viable or appropriate given the physical contact between the applicant and a resident and the special duty 
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of care that the respondent has towards its clients.  The respondent also maintains that as a result of the altercation between the 
applicant and Ms O’Shea there has been a break down in the relationship between the applicant and the respondent with 
respect to trust and confidence. 
Applicant’s submissions 

57 The applicant maintains that she was a good employee and she never abused anyone, including any of the respondent’s clients.  
The applicant submits that she did not hit Ms O’Shea and was unaware that she had been bleeding after the incident between 
herself and Ms O’Shea.  The applicant claims that she obeyed all of the respondent’s rules and she believes that the respondent 
singled her out as other employees who had behaved inappropriately had no action taken against them. 
Findings and conclusions 
Credibility 

58 I listened carefully to the evidence given by each witness and closely observed each witness.  Even though I find that the 
applicant gave her evidence in a forthright and confident manner she gave varying and inconsistent accounts about the incident 
between herself and Ms O’Shea on the morning of 25 December 2008 at the hearing of her application. 

59 The applicant made the following comments when cross-examining Ms O’Shea: 
“MS BEAR: Yeah.  I got up and I went over there and I wanted to tell her, "If you're going to keep on shouting," I'm the 
one who told her that I was going to call the police on her. 
HARRISON C: All right.  What do you say to that, Ms O'Shea?---That's a lie.  That didn't happen. 
All right.  Well, is there anything else you wish to put to Ms - - - 
MS BEAR: Then I … she was walking towards me and she was waving her finger at me and she poked me, and that's 
when - - - 
HARRISON C: Do you say that that occurred?---That’s a lie.  That never happened. 
All right. 
MS BEAR: And then she poked me.  Then I went and pushed my … push her hand away, and that’s must be when I hit 
her, but I was going for her hand to move it away (my emphasis). 
HARRISON C: What do you - - - 
MS BEAR: And Heather was sitting just over there?---That's not what happened. 
HARRISON C: All right?---That's a lie.” 

(Transcript page 47) 
60 The applicant stated the following about the incident with Ms O’Shea when giving evidence in examination in chief: 

“… I said good morning to her.  She walked straight past with (sic) me to the lounge room and starts shouting and 
abusing me.  It was getting too much because I had another two clients with two little kids asleep, still asleep.  I went over 
to her and I asked her nicely, "Can you be quiet?"  Wanted to … I wanted to tell her like that.  As I was walking towards 
her she seen me from outside, walked straight up to me and started waving her hand at me, and then she poked me in my 
side of my (sic) … left side of my cheek.  And I brushed her hand away. …” (my emphasis) 

(Transcript page 67) 
61 The applicant gave the following evidence about the incident with Ms O’Shea under cross-examination: 

“So your evidence is then that she went down to the lounge room, you went into the office?---Yeah. 
She started shouting in the lounge room and you then came out of the office?---No.  I came … she wasn't … she … I said 
she walked to the lounge room but when I went to go and talk to her she was yelling and shouting outside.  Dorothy 
could've hear her from there because Dorothy just lives not far … just there. 
But your evidence hasn't been that you were outside.  Your evidence has been that the altercation took place in the lounge 
room?---No, it was outside.  She was shouting from the outside. 
Your evidence - - -?---Then when I walk, I seen her walk straight through the sliding door. 
So when all of this poking and slapping and brushing away, that actually happened outside, you say now?---No, inside.  
She walked towards me to the dining room and the lounge room.  We were standing in the middle of the kitchen and the 
dining room.  The dining room is just there.  I walked two step (sic), round the corner and I was there standing up, and 
then she swore at me from outside, came in, started waving her finger, and she poked me on the side and I brushed her 
hand away, and then I told her … because I couldn't talk to her then, tell her to stop, quiet because she was shouting.” (my 
emphasis) 

(Transcript pages 86-87) 
“When this first happened, when everything that happened should've been very fresh in your mind, and you wrote in the 
communication book, you (sic) entry in the communication book says you pushed her hand out of the way, and you may 
have hit her by mistake.  You say now in your evidence, "Well, I didn't hit her, I just" … I think your words were you 
brushed her hand away?---Yeah. 
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Well, which one is it?---Well, mistake could be like that to me, or any way it could've been said.  I must've just bloody hit 
her because her hand was right there and she was standing right there in front of me and I just went like that to push her 
hand away.  I didn't had it like this, I just had it like that.  Moved her hand.” (my emphasis) 

(Transcript page 90) 
“But you acknowledge that there is a possibility that you may have hit her by mistake?---No, I didn't hit her.  Honest, I 
didn't hit her.  I didn't even touch Debbie O'Shea.  I didn't even touch her. 
Your evidence this morning was that you brushed her hand away?---Yeah. 
I've taken you to the entry in the communication book and that entry, which was written by you, says, :"I may have hit her 
by mistake"?---Yeah. 
So are you saying that that entry is wrong?---Yeah, it is.  I said I must've … must've.  I don't know how to spell it, like I 
must've.  Like I don't … I don't know because I never hit Debbie O'Shea, I didn't.  She just … all she did was come, 
poked me on my side of my cheek.  I forgot to write it because I can't spell poke.  All I just wrote was there.  But I know 
for myself I never even touched Debbie O'Shea. 
Right?---I never even touch her from the first time.” (my emphasis) 

(Transcript pages 90-91) 
“The first time - - -?---I said it in the meeting place that I must've hit her.  I told Dorothy and the committee members 
there I must've hit her, but I'm not too sure because her hand was … she was that close to me, and I just brushed her hand.  
I didn't … I'm just saying because I didn't hit her.  Yeah.” (my emphasis) 

(Transcript page 91) 
62 Furthermore, the evidence the applicant gave at the hearing about the incident with Ms O’Shea was inconsistent with the 

following account which she wrote in the Centre’s handover book just after the incident occurred on 25 December 2008: 
“… Debbie came back.  When she back she was very abusing to me (Theresa).  She told her defacto Partner was arguing 
and hits her because she went to him late and she told me that I make her tidy up by her self.  I help her too she told Grace 
that I hit her all I did it to push her arm away for me.  I might hit her by mistake.  I say sorry to her she say to same to me. 
…” (my emphasis) 

(verbatim account see Exhibit R1, attachment 3.2) 
63 It is also the case that the applicant gave inconsistent evidence about whether or not Ms O’Shea approached her on the 

afternoon of 24 December 2008 to ask that the applicant take her home.  The applicant stated the following in examination in 
chief: 

“… So I just … well, I might as well have to go and do the shopping because there's no other driver.  I'm the only one had 
the driver's licence, so I had to go and do that.  I come back and then before I parked the car, bus up, I turn around and 
told Debbie O'Shea, "I'm knocked off now, I'm finished, done my job, and I'm just going to go and sit down and try and 
talk to my partner up in Cairns."  I told her that.  Before she could talk to me I already mentioned it to her.  I didn't say 
that I was going to take her after that.  I just walked in, did my handover over to Grace, and then I walked outside.  I didn't 
even talk … she came and asked me if she can … if I could take her back home.  I said, "No, I'm not … I'm finished now.  
I'm not going anywhere.  I'm tired.  I just want to sit down and try talk to my family up in Cairns."  She walked inside, 
started saying things.  I didn't listen, I just seen her hand reacting and walked inside.  She must've told Grace something 
and she came back and then asked me again.  I listened to her saying, "No, you don't take me.  Let her take me."  And 
Grace wanted to reason with her, said that, "She done her … finish her … her job is finished now.  I have to give it to me, 
you know, because I'm on shift and I'm the next worker."  So, and Grace ended up taking her with her own vehicle, back 
to her partner's place. …” (my emphasis) 

(Transcript page 66) 
64 During cross-examination the applicant stated the following: 

“On the 24th, on Christmas Eve, do you remember Debbie O'Shea coming out into the backyard where you were and 
asking you to give her a lift home?---No. 
Right.  Well, you said this morning in your evidence that she did come and ask you and you said, "Sorry, I can't do that"?-
--No. 
"I'm not going anywhere"?---She … she - - - 
That's what you said?---No.  She told me … I told her … I told you that she … well, I turned around and told her before 
we actually pulled up after, with all the shopping, I told her that, "I'm not going anywhere.  I'm tired and I want to sit.  I'm 
just going to hand everything over to Sister Grace."  I told her before she said to, "Take me home."  I walked out to the 
side and I sat down.  I was on the phone.  I seen her coming up to me.  She didn't ask me.  She was just standing and 
looking at me, because she didn't want to talk to me because she knew I was on the phone, and all I heard were … seen 
her hands go this way and that, and then I can listen her talking.  Grace met her halfway in the lounge room.  The door 
was wide open.  I could listen to her saying, "I asked Theresa to take me home," and Grace … I heard Grace say, "Well, 
I'll take you," and she said, "No, not you take me.  Let her take me."” (my emphasis) 

(Transcript pages 79-80) 
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65 I have concerns about the veracity of some of the evidence given by Ms O’Shea.  In examination in chief Ms O’Shea gave the 
following evidence about the incident which differs, in my view in a significant way, to the statement she gave to the 
respondent’s committee on 31 December 2008: 

“… I was really in shock, and then I got to the refuge, I rang the bell.  Theresa came out and let me in, and as we walked 
up the hall she started to talk about the Christmas lunch and I said … I told her I was fed up with everything, and by this 
stage we'd made it to the dining room.  I turned around and faced Theresa and I said, "Look, I know what you've been 
doing."  This is how I … I went like this, "I know that I'm not meant to be cleaning.  It's your job.  And that I'm not meant 
to be buying you lunch and all the things that you've been doing, and I'm not going to do it any more, and I spoke to Sister 
Grace."  When I said I'd spoke to Grace, she punched me in the face, and then she stood there with her fists clenched, and 
I walked away.  I walked back and she walked forward and then I said, "I'm going to ring the police.  That's assault."  
That's when she just walked away down into the office and Heather Umbagai comforted me, and then Grace came 
because Theresa rang Grace.” (my emphasis) 

(Transcript page 40) 
66 In the hand written statement Ms O’Shea gave to the respondent about the incident Ms O’Shea does not mention that she had 

discussed the issue of undertaking cleaning duties with Sister Grace which was the trigger for the applicant punching her in the 
face.  Ms O’Shea’s statement reads as follows: 

“It was Xmass eve & I asked Teresa for a lift home, my husband was waiting for me.  She said yes & proceed to speak 
with her husban on the phone for 2 hours.  Grace took me home.  My husband carried on all night long because I did not 
come home when I said that I would. 

When I come in Xmass morning I said to Teresa, if I offened you yesturday Im Very Sorry.  I asked her if she 
was Sorry for lying to me about the cleanning duties, that is when she lashed out & punched me (with a closed fist) on the 
left side of my jaw.  I said to her that I would ring the police & she said to me that I hit her first.  I did not so much as 
raise a hand to her.  Heather was sitting their the whole time.  Heather told grace exactly what happened.  At the time of 
the [illegible] Teresa was on dutie. (my emphasis) 
Sincerely 
Debbie OShea 
31/12/08” 

(verbatim account see Exhibit R1, attachment 3.1) 
67 Given my concerns about the inconsistencies in the evidence and written accounts given by both the applicant and Ms O’Shea 

with respect to the incident between them on 25 December 2008, I treat their evidence with caution. 
68 In my view all of the other witnesses gave their evidence in a considered, honest and straightforward manner and where 

relevant the evidence they gave was consistent with documentation tendered during the hearing and their evidence, where 
relevant, was corroborated in the main by evidence given by other witnesses.  I therefore accept the evidence given by 
Ms Marshall, Sister Grace and Ms Wilson. 

69 There was no dispute and I find that the applicant’s dismissal was summary in nature and that she was dismissed for 
misconduct. 

70 When an employee is summarily terminated there is an evidential onus upon the employer to prove that the applicant’s 
summary dismissal was justified (Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial 
Union of Workers (1988) 68 WAIG 677 at 679).  The question of whether a person is guilty of misconduct justifying summary 
dismissal is essentially a question of fact and degree (Robe River Iron Associates v Construction, Mining Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819).  In most 
cases the employee should be given an opportunity to defend allegations made against them.  In Bi-Lo Pty Ltd v Hooper (1992) 
53 IR 224 at page 229 the Full Bench of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

71 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 
WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right 
of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as 
to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may 
still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a 
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manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 
71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed 
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered 
when determining whether a dismissal was harsh or unjust. 

72 On the facts as I find them I am satisfied, at least on balance, that the respondent has demonstrated that it had sufficient 
information before it to conclude that the applicant had misconducted herself given her actions towards Ms O’Shea during 
their altercation on 25 December 2008 and as the applicant was guilty of misconduct this justified her summary termination.  
Further, I am satisfied that the applicant was treated fairly as I find that she was given sufficient opportunity to defend herself 
against the allegations relied upon to effect her termination and I am also of the view that the respondent conducted a thorough 
and appropriate investigation into the incident between the applicant and Ms O’Shea. 

73 Paragraph 2 sets out the undisputed background to this application about the applicant’s employment with the respondent. 
74 It was not in dispute and I find that the applicant was employed by the respondent as a carer from April 2000 through to 

31 December 2008, she was working on a full-time permanent basis at the Centre at the time of her dismissal and the Centre is 
a refuge for women who are subject to domestic violence.  I find on the evidence that the applicant was a resident at the Centre 
in the weeks prior to 26 December 2008 and I accept the applicant’s undisputed evidence that she was suffering from stress at 
the time of the incident due to issues in her personal life.  I also accept the applicant’s evidence that subsequent to her 
termination she made a range of enquiries with respect to obtaining alternative employment and I therefore find that she took 
reasonable steps to mitigate the loss caused by her termination. 

75 The respondent terminated the applicant because it determined that she had hit Ms O’Shea on the face on the morning of 
25 December 2008 injuring her and causing minor blood loss.  Given my views on witness credit whereby I have found that 
the evidence given by both Ms O’Shea and the applicant about the incident should be treated with caution I make the following 
findings about what took place during the altercation between them based on corroborated evidence as well as documentation 
tendered during the proceedings. 

76 I find that on the morning of 25 December 2008 Ms O’Shea arrived at the Centre at approximately 7.00 am in an agitated and 
distressed state after being up all night because of the actions of her partner.  I find that at the time Ms O’Shea was annoyed 
with the applicant because she did not drive her home the previous afternoon and as Ms O’Shea was unable to return home in a 
timely manner at her partner’s request it was her view that this contributed to Ms O’Shea’s partner being angry with her.  
Additionally, I find that Ms O’Shea was angry with the applicant because she had given her the impression that she was 
required to undertake cleaning duties at the Centre and Ms O’Shea discovered that this was not the case during a discussion 
with Sister Grace the previous afternoon when she drove Ms O’Shea home.  When Ms O’Shea arrived at the Centre with these 
issues on her mind and having not slept the pervious evening I find that she approached the applicant in an aggressive manner 
and this eventuated in a physical altercation between Ms O’Shea and the applicant. 

77 After carefully considering the evidence and documentation tendered during these proceedings I find that the applicant made 
physical contact with Ms O’Shea by hitting her in the face, with a closed hand and she did so with sufficient force to cause an 
injury to Ms O’Shea as well as minor blood loss. 

78 The applicant’s account of the incident with Ms O’Shea written in the handover book on 25 December 2008 states that she 
may have hit Ms O’Shea by mistake when pushing her arm away and she also states that Ms O’Shea told Sister Grace that she 
had hit her: 

“25-12-08  6am – 10-30pm 
Annette done hand over with me she fill me on the clients + kids we have the same clients x 11 they are still in bed @ 
7am Debbie came back.  Heather is up also Aunty Kathy @ 7am Debbie came back.  When she back she was very 
abusing to me (Theresa).  She told her defacto Partner was arguing and hits her because she went to him late and she told 
me that I make her tidy up by her self.  I help her too she told Grace that I hit her all I did it to push her arm away for me.  
I might hit her by mistake.  I say sorry to her she say to same to me.  She is sit with the other clients + kids watching TV.  
Debb / me are cooking the Christmas Dinning time is now 9am no phone call or buzzer on the bell @10am Heather ask to 
take her to Mowanjum to see her daughter then Deb want to go to the Derby Take-away to get some smokes then back to 
the S/H @12pm We all having Christmas Dinning after then I tidy up. …” (my emphasis) 

(verbatim account see Exhibit R1 attachment 3.2) 
79 The following account that Sister Grace wrote on 26 December 2008 confirms that after the altercation between Ms O’Shea 

and the applicant on 25 December 2008, Ms O’Shea’s face was red, blood was coming form her mouth and both Ms O’Shea 
and Ms Umbagai told her that the applicant had hit Ms O’Shea: 

“25/12  Around 6am 7 am Theresa rang me about what Deb say to me so I came to safe house I hard Deb was crying But 
I came in the office Theresa told me to about what Happen to both of them so I went and check of Deb she was crying 
Heather was with her when she look at me she look say look at my face I saw her face red was red and Bleeding from her 
mouth what happen But she told me and also Heather said Theresa Hit deb said on her face on her face I talk to them both 
of them than I left.” (my emphasis) 

(verbatim account see Exhibit R1 attachment 3.2) 
80 After considering these accounts and given the evidence of Sister Grace about the incident, which was corroborated by 

Ms O’Shea, I find that the incident between Ms O’Shea and the applicant unfolded in the following manner.  After Ms O’Shea 
approached the applicant on the morning of 25 December 2008 in an agitated state and after raising the issue of having to 
undertake cleaning duties I find that the applicant hit Ms O’Shea with a closed fist causing an injury to Ms O’Shea’s face 
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which resulted in some minor blood loss.  I find that given the force of the physical contact Ms O’Shea became distressed and 
as a result she was comforted by both Ms Umbagai and Sister Grace, after she arrived at the Centre subsequent to the 
altercation. 

81 Even if the applicant’s contact with Ms O’Shea was not deliberate, in my view the applicant’s contact with Ms O’Shea during 
the incident constituted unacceptable behaviour on the part of a carer at a refuge for women exposed to domestic violence.  
Whilst I accept that Ms O’Shea was aggressive towards the applicant prior to the incident between her and the applicant and I 
accept that the applicant was under stress as a result of personal difficulties she was experiencing and this may have 
contributed to the applicant hitting Ms O’Shea, in my view it was unacceptable for the applicant to have physically engaged in 
any manner with Ms O’Shea who was a client at the Centre.  The respondent offers a place of refuge for women subject to 
domestic violence and physical abuse and any form of violent physical contact occurring in the Centre between an employee 
and a client is in my view unacceptable. 

82 As the applicant misconducted herself on the morning of 25 December 2008 given her actions towards Ms O’Shea, I find that 
it was appropriate for the respondent’s committee to terminate the applicant without notice. 

83 Even though the respondent did not rely on previous warnings given to the applicant when determining that the applicant 
should be terminated as a result of her actions during the altercation with Ms O’Shea it was not in dispute that the applicant 
was on notice that any further poor behaviour or breach of her contract of employment with the respondent subsequent to May 
2008 would result in her termination.  It is my view therefore that if the applicant’s contact with Ms O’Shea was not deliberate 
and there were mitigating circumstances with respect to the applicant’s actions during the incident the respondent still had the 
right to terminate the applicant after investigating the incident between her and Ms O’Shea as the applicant behaved 
inappropriately and breached her duty of care towards the respondent’s clients when she hit Ms O’Shea and injured her in such 
a way that resulted in minor blood loss. 

84 I reject the applicant’s evidence that she did not write that Ms O’Shea had poked her in the face in her account of the incident 
in the handover book on the basis that she could not write the word “poke” and I also reject the applicant’s claim that she only 
removed Ms O’Shea’s hand from her face and did not hit her.  In my view it is clear that the applicant has a reasonable grasp 
of the English language as demonstrated by the level of English contained in the entries she made in the handover book on 25 
and 26 December 2008 and I find that it is implausible that the applicant only removed Ms O’Shea’s hand from her face given 
the level of injury sustained by Ms O’Shea during the incident with the applicant, as corroborated by Sister Grace. 

85 I find that the respondent undertook a thorough investigation into the incident and made every effort to establish the facts of 
what took place during the incident prior to reaching the view that the applicant had hit Ms O’Shea and in the circumstances it 
was therefore appropriate to terminate the applicant and I find that the applicant was afforded procedural fairness during the 
process of both the investigation into the incident between the applicant and Ms O’Shea and her termination. 

86 I find that after Ms Marshall became aware of the incident between the applicant and Ms O’Shea the respondent’s committee 
convened meetings with the applicant on 29 and 30 December 2008 to ascertain the details of the incident and at these 
meetings the applicant was given ample opportunity to give her version of events about her role in the incident.  I find that on 
behalf of the committee, Ms Marshall interviewed Sister Grace about the incident and the committee also asked Ms O’Shea to 
make a written statement about what happened during the incident which she did (see Exhibit R1, attachment 3.1).  I find that 
prior to terminating the applicant by letter dated 31 December 2008 the committee also reviewed notes relevant to the incident 
made by the applicant and Sister Grace in the handover book and it reviewed the statement given by Ms O’Shea. 

87 Subsequent to her termination the applicant was given a further opportunity to restate her case at a lengthy meeting held on 
28 January 2009 and I find that the committee seriously considered the issues put before them by the applicant at this time.  
After this meeting the committee visited Mowanjum to interview Ms Umbagai, who was the only witness to the altercation 
between the applicant and Ms O’Shea, but the information she gave the committee about the incident did not support the 
applicant’s claim that she did not hit Ms O’Shea.  In reaching the view that Ms Umbagai confirmed that the applicant had 
made physical contact with Ms O’Shea I accept Ms Marshall’s evidence that when she and other committee members visited 
Ms Umbagai on or about 28 January 2009 Ms Umbagai confirmed that the applicant had hit Ms O’Shea but used a different 
action to that of a punching action to demonstrate the nature of the contact between the applicant and Ms O’Shea. 

88 I reject the applicant’s claim that the committee’s decision to terminate her was not made by a quorum, as required under the 
committee’s rules, as I accept Ms Marshall’s evidence that six committee members made the decision to terminate the 
applicant at the committee meeting held on 31 December 2009 and I accept Ms Marshall’s evidence that this complied with the 
quorum required under the respondent’s governing rules. 

89 I do not draw any adverse inference with respect to the applicant’s case by the failure of Ms Umbagai to give evidence or 
provide a statement at the hearing as I accept that she has been very unwell and was therefore not in a position to attend or 
contribute to the hearing. 

90 In the circumstances I find that the applicant was given a fair go all round and the respondent did not unfairly exercise its right 
to terminate the applicant on the basis that it was open to the respondent’s committee to form the view that the applicant had 
breached her contract of employment with the respondent by misconducting herself during the incident with Ms O’Shea on the 
morning of 25 December 2008. 

91 An order will issue dismissing the applicant’s application that she was unfairly terminated. 
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2009 WAIRC 00965 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THERESA JACQUELLINE BEAR 
APPLICANT 

-v- 
DERBY FAMILY HEALING CENTRE MARNIN BOWA DUMBARA 
ABN 20265298798 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 2 OCTOBER 2009 
FILE NO/S U 63 OF 2009 
CITATION NO. 2009 WAIRC 00965 
 

Result Dismissed 
Representation 
Applicant Ms T Bear on her own behalf 
Respondent Ms M Ivanovski (of Counsel) 
 

Order 
HAVING HEARD Ms T Bear on her own behalf and Ms M Ivanovksi of Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT the application be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 01081 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMANDA BELCHER 
APPLICANT 

-v- 
JO - COFFEY'S CAFE 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 7 OCTOBER 2009 
FILE NO/S U 34 OF 2008 
CITATION NO. 2009 WAIRC 01081 
 

Result Dismissed 
Representation 
Applicant Ms A Belcher 
Respondent No appearance 
 

Order 

WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act);  

AND WHEREAS on 28 May 2008, a conciliation conference pursuant to s 32 of the Act was held at the Commission and the 
applicant participated in the conference by way of the telephone conference facility and there was no appearance by the respondent; 

AND WHEREAS on 2 July 2008, the Commission wrote to the applicant requesting that she contact the Commission; 
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AND WHEREAS on 21 October 2008, the Commission wrote to the applicant requesting that she either contact the Senior 
Commissioner Smith's chambers or file a Notice of withdrawal or discontinuance within 14 days of the date of that letter; 

AND WHEREAS on 9 December 2008, the Commission wrote to the applicant advising her that unless she contacted Senior 
Commissioner Smith’s chambers within 14 days of the date of that letter the Commission would make an order dismissing her 
application;  

AND WHEREAS by 6 October 2009, no response to the letter dated 9 December 2008 had been received from the applicant; 

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders:— 

THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 

 
 

2009 WAIRC 01096 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LAUREN BRAY 
APPLICANT 

-v- 
WEST COAST PET CARE CENTRE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 13 OCTOBER 2009 
FILE NO U 118 OF 2009 
CITATION NO. 2009 WAIRC 01096 
 

Result Application dismissed for want of prosecution 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the matter was listed for a show cause hearing on 13 October 2009 and the applicant was advised that failure to attend 
would lead to the application being dismissed; and  
WHEREAS the applicant did not attend the hearing;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  

THAT the application be and is hereby dismissed for want of prosecution.  
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00683 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTONINO CARANNA 
APPLICANT 

-v- 
D & D SUNJICH TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 14 SEPTEMBER 2009 
FILE NO/S U 123 OF 2009 
CITATION NO. 2009 WAIRC 00683 
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Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 September 2009 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00837 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHIRLEY COOK 
APPLICANT 

-v- 
AMPRF / FRESHSTART 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NO U 108 OF 2009 
CITATION NO. 2009 WAIRC 00837 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
 
WHEREAS a conciliation conference was convened on 22 July 2009 at the conclusion of which the matter was adjourned; 
 
WHEREAS the applicant advised the Commission on 11 September 2009 that she wanted to discontinue the application; and 
 
WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders -  
 
 THAT the application be and is hereby discontinued. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2009 WAIRC 00652 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LYNDELL BONNIE DRYDEN 
APPLICANT 

-v- 
NINDILINGARRI CULTURAL HEALTH SERVICES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO U 106 OF 2009 
CITATION NO. 2009 WAIRC 00652 
 
Result Proceedings adjourned 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this application was filed pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979 (WA);  
AND WHEREAS the respondent raised a preliminary jurisdictional issue alleging the respondent to be a constitutional corporation; 
AND WHEREAS a without prejudice conference was held on 2 July 2009 and at the conclusion of the conference the matters were 
not resolved; 
AND WHEREAS the Western Australian Industrial Relations Commission (‘the Commission’) wrote to the parties on 27 July 2009 
seeking their views in writing on the preliminary issue of jurisdiction as raised; 
AND WHEREAS on 4 September 2009 the Commission wrote to the parties advising a further opportunity would be provided for 
verbal submissions to be put forward on the issue of jurisdiction and the jurisdictional issue was listed for hearing on 11 September 
2009; 
AND WHEREAS on 8 September 2009 the respondent advised the Commission the Attorneys General had not been notified of the 
proceedings in accordance with the provisions of s 78B of the Judiciary Act 1903 (Cth); 
AND WHEREAS the respondent sought an adjournment of Friday’s proceedings to allow the necessary notices to be filed; 
AND WHEREAS the applicant opposed the granting of an adjournment given that she would be out of pocket and further, her 
medical arrangements had been placed on hold because of the preliminary hearing listed on Friday; 
AND WHEREAS the Commission has had regard for the submissions of the applicant and the respondent and has applied the 
principles of whether a matter ought be adjourned as reflected in Myers v Myers [1969] WAR 19; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT the proceedings listed for 10:00am on 11 September 2009 are hereby adjourned. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00834 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARIA EDMED 
APPLICANT 

-v- 
DAVID EVANS OF DAVID EVANS REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NO/S U 116 OF 2009 
CITATION NO. 2009 WAIRC 00834 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 31st day of August 2009 the applicant advised that the matter had settled; and 
WHEREAS on the 1st day of September 2009 the applicant filed a Notice of Discontinuance in relation to the application; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 01082 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STACEY FAZACKERLEY 
APPLICANT 

-v- 
JONES FAMILY CREST TRUST (TRADING AS SOCIAL SUBIACO LOUNGE RESTAURANT) 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 7 OCTOBER 2009 
FILE NO/S U 118 OF 2008, B 119 OF 2008 
CITATION NO. 2009 WAIRC 01082 
 

Result Applications dismissed 

 
Order 

WHEREAS on 17 September 2008, these applications pursuant to s 29(1)(b)(i) & (ii) of the Industrial Relations Act 1979 (the Act) 
were filed;  

AND WHEREAS on 21 October 2008, the respondent notified the Commission that the respondent had gone into liquidation; 

AND WHEREAS on 13 November 2008, the liquidators, Grant Thornton, notified the Commission by email that they had been 
appointed as liquidators of the respondent;  

AND WHEREAS on 17 November 2008, the Commission sent a letter to the applicant advising him that the respondent was under 
external administration and requested the applicant to advise the Commission whether he intended to seek the leave of the Supreme 
Court to proceed with these applications; 

AND WHEREAS on 2 September 2009, the Commission sent a letter to the applicant advising him that if the Commission did not 
hear from him within 14 days of 2 September 2009, the Commission would make an order dismissing his applications; 

AND WHEREAS by 6 October 2009, no response to the letter dated 2 September 2009 had been received from the applicant; 

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders:— 

THAT the applications be and are hereby dismissed for want of prosecution. 

(Sgd.)  J H SMITH, 
[L.S.] Senior Commissioner. 
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2009 WAIRC 00661 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JANE GILBERTSON 
APPLICANT 

-v- 
LAFRANCE CARPENTRY SERVICES 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 11 SEPTEMBER 2009 
FILE NO U 120 OF 2009 
CITATION NO. 2009 WAIRC 00661 
 

Result Application discontinued 
 

Order 

WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and 

WHEREAS the applicant advised the Commission on 1 September 2009 that she wanted to discontinue the application; and 

WHEREAS the parties have waived their rights to speak to the Minutes of Proposed Order pursuant to s.35(4) of the Industrial 
Relations Act 1979;  

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders –  

 THAT the application be and is hereby discontinued. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 00701 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAYNA HEPERI 
APPLICANT 

-v- 
LEANNE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 21 SEPTEMBER 2009 
FILE NO/S U 73 OF 2009 
CITATION NO. 2009 WAIRC 00701 
 

Result Application withdrawn by leave 
Representation 
Applicant Mr D Heperi, in person 
Respondent Ms L Bramwell-Randall, in person 
 

Order 
HAVING heard Mr D Heperi, the applicant and Ms L Bramwell-Randall, the respondent, the Commission, pursuant to the powers 
conferred on it under s 27(1)(a) of the Industrial Relations Act, 1979 hereby orders –  

THAT the application be and is hereby withdrawn by leave. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2009 WAIRC 00670 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSAN MICHELLE HODGES 
APPLICANT 

-v- 
SWAN TAFE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD THURSDAY, 20 AUGUST 2009 
DELIVERED TUESDAY, 15 SEPTEMBER 2009 
FILE NO. U 119 OF 2009 
CITATION NO. 2009 WAIRC 00670 
 

Catchwords Termination of employment - Harsh, oppressive or unfair dismissal - Acceptance of referral out of 
time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Order issued - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(2) and s 29(3) 

Result Extension of time granted 
Representation  
Applicant Ms S Hodges on her own behalf 
Respondent Mr M Taylor 
 

Reasons for Decision 
1 On 30 June 2009 Susan Michelle Hodges (“the applicant”) lodged an application in the Commission pursuant to s 29(1)(b)(i) 

of the Industrial Relations Act 1979 (“the Act”) claiming that she was harshly, oppressively or unfairly dismissed on 
28 February 2009 by Swan TAFE (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s 29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 30 June 2009 and the applicant gave evidence during the 
hearing that her last day of work was 23 February 2009 it is 99 days out of the required timeframe for lodging a claim of this 
nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s 29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

“"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."” 
5 When considering the issue of fairness, Heenan J further observed in Malik v Paul Albert, Director General, Department of 

Education of Western Australia (op cit) at 692 the following: 
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“I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims.” 

6 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 
discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

7 It was not in dispute and I find that the applicant was employed by the respondent on a casual basis as a lecturer between April 
2006 and the end of February 2009 on a series of ongoing contracts, which were verbally agreed between the parties.  It was 
also not in dispute that the applicant was employed pursuant to the terms of the Western Australian TAFE Lecturers’ Certified 
Agreement 2005. 
Applicant’s evidence 

8 The applicant gave evidence that she had been employed by the respondent since April 2006 on a casual basis to deliver a 
range of training modules to the respondent’s staff and students and the work she undertook with the respondent was ongoing 
and regular.  The applicant gave evidence that from June 2007 onwards she taught a computer program called Swan Computer 
Drivers Licence (SCDL) to staff employed in the respondent’s Professional and Career Development (PACD) section and the 
respondent verbally advised her that as long as the respondent continued to undertake computer training in the PACD section 
she would remain as a casual employee to undertake this role.  The applicant maintained that with respect to the respondent 
employing her in 2009 the respondent advised her verbally and in writing that she had an expectation of regular and ongoing 
work (see the email sent by the Acting Manager of PACD Ms Johanna de Graaf dated 8 December 2008 [Exhibit A1] and an 
email from Ms Charmaine Ryan to the applicant in early February 2009 [Exhibit A2]). 

9 The applicant gave evidence that in December 2008 she applied for and was successful in obtaining a full-time position with 
the respondent as an occupational health and safety lecturer and she was advised of her appointment to this position by the 
respondent in writing in January 2009.  In this letter the applicant was advised that if there was no appeal against the 
respondent’s decision to appoint the applicant to this position by 25 January 2009 she would be confirmed in the position.  The 
applicant stated that she had some discussions with the respondent’s Human Resource Manager Mr Mark Taylor about 
undertaking this role and at the same time continuing to work in outside employment on a part-time basis teaching first aid.  
The applicant said that her discussions with Mr Taylor were unsuccessful and as a result of her treatment by Mr Taylor and 
another of the respondent’s employees with respect to this matter the applicant made formal complaints against them claiming 
they had bullied her.  The applicant gave evidence that after she sent an email to Mr Taylor saying she would involve the union 
with respect to the respondent’s decision not to allow her to continue teaching first-aid if she took up the new position, the 
position the respondent had offered her as a full-time occupational health and safety lecturer was withdrawn. 

10 The applicant gave evidence that notwithstanding undertakings given by Ms de Graaf in December 2008 and early February 
2009 that she would continue her employment with the respondent in 2009 teaching computing courses, around mid February 
2009 Ms de Graaf advised her that she had been directed by the respondent not to conduct the computing courses the applicant 
had been rostered to teach and as a result the applicant was not provided with any further work by the respondent. 

11 The applicant maintained that in preparation for leaving to take up the occupational health and safety lecturer position she 
trained another casual employee employed by the respondent, Ms Justine Dunlop, to undertake some of the duties she was 
previously doing including running the SCDL course.  The applicant stated that after Ms De Graaf told the applicant that all 
computer training was to cease in 2009 Ms Dunlop told the applicant she would be undertaking some of the computing courses 
the applicant had previously conducted.  In support of this claim the applicant tendered an email sent to her by Ms Dunlop on 
26 March 2009 (see Exhibit A3). 

12 The applicant gave evidence that after she was told by Ms de Graaf that the respondent would not be employing her she made 
it clear to the respondent that she was unhappy about not being offered further work and she sought clarification from Ms de 
Graaf and her manager as to the reasons why she was no longer being offered work.  The applicant gave evidence that she did 
not get a written response from the respondent to this request (see Exhibit A4). 

13 The applicant stated that when it became clear to her that she was not going to be employed by the respondent in any position 
in 2009 she was advised by Mr Taylor on 27 February 2009 that the next step was to approach the Commission.  The applicant 
then contacted the Commission about lodging an unfair dismissal application.  As the applicant was advised to obtain advice 
about her termination she then approached a range of agencies for assistance including the Department of Consumer and 
Employment Protection, however none of these agencies could assist her.  The applicant eventually contacted the Employment 
Law Centre at the beginning of March 2009 but due to a heavy workload there she was unable to obtain an appointment until 
25 March 2009.  After the Employment Law Centre advised her that she had a case against the respondent both in relation to 
the withdrawal of the offer of employment and her dismissal the applicant contacted the Commission and had Form 2 sent to 
her on 26 March 2009 and the applicant gave evidence that she faxed her application to the Commission from her workplace 
on 27 March 2009 (see Exhibit A5).  The applicant stated that she waited for a response from the Commission as to the next 
step to be undertaken however she did not hear back from the Commission.  The applicant eventually contacted the 
Commission on 29 June 2009 to find out what was happening with her application and as the Commission had no record of 
receiving her application which she sent on 27 March 2009 the applicant immediately re-sent a copy of her original application 
to the Commission, which she signed and sent to the Commission on 27 March 2009, by email on 30 June 2009. 
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14 Under cross-examination the applicant stated that she was not aware of the terms of the Act nor its related regulations.  The 
applicant confirmed that the offer of a permanent position and her casual role were separate positions however she stated that 
the cessation of her opportunity to undertake both positions was linked. 

15 Subsequent to the applicant finishing her evidence, and by agreement, the applicant was recalled to the witness box as the 
respondent wanted to put additional issues to the applicant.  When the applicant was asked about information contained in an 
email sent by Ms de Graaf to her manager on 31 March 2009 the applicant maintained that the contents of this email did not 
reflect the nature of the discussion she had with Ms de Graaf on this date (see Exhibit R1).  The applicant then stated that as 
the email is dated 31 March 2009 and mentions that the applicant was lodging an unfair dismissal claim this supports her claim 
that she faxed her application to the Commission on 27 March 2009. 
Respondent’s evidence 

16 The respondent did not call any evidence. 
Applicant’s submissions 

17 The applicant submits that she had an expectation of ongoing employment with the respondent in 2009 which is corroborated 
by documents submitted by her (see Exhibits A1 and A2).  The applicant also maintains that the evidence she gave to the 
Commission confirms that there is merit to her claim that she was unfairly terminated and the applicant believes that the 
respondent removed her from her role as a trainer in the area of computing in order to conceal the real reasons for her 
termination.  Additionally, the applicant was not advised by the respondent as to why she was not offered any further work in 
2009. 

18 The applicant made it clear to the respondent that she was contesting her termination soon after she was terminated.  The 
applicant also argues that the lodgement of her application was late because she could not get an appointment to obtain advice 
about her termination until 25 March 2009 and after attending this appointment the applicant lodged her application the day 
after receiving the forms from the Commission.  After not hearing from the Commission for some months she contacted the 
Commission and as soon as she was aware that her application had not been received by the Commission she immediately re-
sent the application she filled out and sent on 27 March 2009 to the Commission.  The applicant maintains that she is 
financially disadvantaged if the Commission does not allow this application and she will also be unable to have issues about 
her termination tested, which she maintains is in the public interest. 
Respondent’s submissions 

19 The respondent submits that the applicant has not demonstrated that she had good reason not to have complied with the 
required timeframe and her application was well outside the necessary timeframe for lodging applications of this nature.  
Furthermore, the respondent did not receive a copy of this application until over four months after the applicant ceased 
working for the respondent.  Additionally, the applicant was advised on 27 February 2009 how to pursue an unfair dismissal 
claim. 

20 The respondent argues that there is no merit to the applicant’s case as the respondent maintains that there has been no 
dismissal.  The respondent argues that none of the courses that the applicant previously conducted are being run by the 
respondent and her employment with the respondent therefore ended due to the effluxion of time and the respondent argues 
that as a casual employee the applicant had no expectation of ongoing employment with the respondent in 2009.  The 
respondent does not rely on any issues that it says are of disadvantage to it if this application is accepted by the Commission 
other than dealing with an application which has no merit. 
Findings and conclusions 

21 On the evidence currently before me I find that the applicant has an arguable case with respect to her claim that she may have 
been unfairly terminated.  The applicant’s evidence that she had an ongoing expectation of employment with the respondent in 
2009 is corroborated by documentation which clearly indicates that the respondent intended to employ the applicant in 2009 
and given no evidence to the contrary it may well be the case that there is a relationship between the applicant applying for and 
being successful in obtaining a full time position and the making of a complaint about two of the respondent’s employees and 
the failure of the respondent to offer her computer training work in 2009.  The applicant tendered documentation that a 
Microsoft 2007 course she was asked to run was conducted by the respondent in 2009 and as no evidence was provided by the 
respondent to the contrary there could well have been ongoing employment for the applicant with the respondent in 2009.  In 
the circumstances I find that that there may be merit to the applicant’s claim that she was unfairly terminated. 

22 As I find the applicant to be a credible witness I accept that the applicant became aware that the respondent would not be 
offering her any further work around early to mid February 2009, I find that after the applicant became aware of this she took 
reasonable and timely steps to obtain information about contesting her termination and I accept that the applicant had to wait 
until 25 March 2009 to obtain advice about lodging this application.  I find that after obtaining this advice the applicant then 
lodged her application on 27 March 2009 as I accept the applicant’s evidence that she filled out her application on or about 
27 March 2009 and faxed it to the Commission which would have made her application only four days out of the required 
timeframe.  In reaching this view I also note that the application lodged by the applicant on 30 June 2009 is dated 27 March 
2009.  Even though this application was not formally received in the Commission until 30 June 2009, it is my view that the 
applicant should not be disadvantaged if there was a possible process error in either sending or receiving the application which 
she completed on 27 March 2009.  Even if this was not the case and this application was not lodged until 30 June 2009 after 
the applicant contacted the Commission to check on the status of her application and is therefore 99 days outside of the 
required timeframe for filing an application of this nature, which is lengthy, I find that the applicant understood that she had 
lodged her application on 27 March 2009 and was awaiting information from the Commission after this date with respect to 
how her application would be progressed and as a result this eventuated in this application not being lodged until 30 June 2009. 
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23 I find that the respondent was aware that the applicant would be contesting her termination on or about 31 March 2009 which 
was a significant timeframe prior to the respondent being served with a copy of this application and I find that the applicant 
will be prejudiced if this application is not accepted because I have found that there may well be merit to the claim that she has 
been unfairly terminated.  I accept the applicant’s evidence that she has suffered a financial detriment as a result of her 
termination and no disadvantage was highlighted by the respondent in meeting this application given the delay in the 
lodgement of this application either for 99 days delay or four days delay other than dealing with a matter that the respondent 
says has no merit. 

24 When balancing the above findings and when taking into account all of the relevant factors to consider in an application of this 
nature and the issue of fairness to both parties I find that it would be unfair not to accept this application.  In reaching this view 
I take into account that there was an acceptable reason for the delay in lodging this application, there is sufficient to establish 
that the applicant has an arguable case and I have found that the respondent will not be prejudiced any more than usual in 
allowing this application given that the applicant advised the respondent soon after she ceased employment with the respondent 
that she would be contesting her termination.  I therefore find that in all of the circumstances it would be unfair for the 
Commission not to exercise its discretion to grant an extension of time within which to file this application and for these 
reasons an extension of time in order to lodge this application is granted. 

25 An order will issue to that effect. 
 

2009 WAIRC 00674 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSAN MICHELLE HODGES 
APPLICANT 

-v- 
SWAN TAFE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 16 SEPTEMBER 2009 
FILE NO/S U 119 OF 2009 
CITATION NO. 2009 WAIRC 00674 
 

Result Extension of time granted 
Representation 
Applicant Ms S Hodges (on her own behalf) 
Respondent Mr M Taylor 
 

Order 
HAVING heard the applicant on her own behalf and Mr M Taylor on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT application U 119 of 2009 be and is hereby accepted out of time. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

2009 WAIRC 00654 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE HUGHES 
APPLICANT 

-v- 
UMAR ABDULLAH 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO U 91 OF 2009 
CITATION NO. 2009 WAIRC 00654 
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Result Order made to substitute the respondent 
Representation 
Applicant Ms M Hughes 
Respondent Mr M Jensen of Counsel 
 

Order 
HAVING heard Ms M Hughes on her own behalf and Mr M Jensen of counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the name of the respondent be deleted and substitute instead the name, Al-Hidayah Islamic Education 
Administration Incorporated trading as Al-Hidayah Islamic School. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00967 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE HUGHES 
APPLICANT 

-v- 
AL-HIDAYAH ISLAMIC EDUCATION ADMINISTRATION INCORPORATED TRADING AS 
AL-HIDAYAH ISLAMIC SCHOOL 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
HEARD TUESDAY, 1 SEPTEMBER 2009 
DELIVERED TUESDAY, 6 OCTOBER 2009 
FILE NO. U 91 OF 2009 
CITATION NO. 2009 WAIRC 00967 
 

CatchWords Unfair dismissal - Jurisdiction - Constitutional Corporation - Trading activities - Fees for educational 
services - Industrial Relations Act 1979, s.29(1)(b)(i); Workplace Relations Act 1996, ss.4, 5, 16  

Result Application dismissed for want of jurisdiction 
Representation  
Applicant Ms M Hughes 
Respondent Mr M Jensen of Counsel 
 

Reasons for Decision 
Introduction 

1 The respondent challenges the jurisdiction of the Commission to deal with this application for unfair dismissal.  In short, the 
respondent is an Association incorporated under the Associations and Incorporations Act 1987.  The respondent operates an 
Islamic School and claims that they are a trading corporation and hence outside the jurisdiction of this Commission.  They 
receive their income from school fees and State and Federal Government grants.  The respondent relies on the evidence of Mr 
Umar Abdullah that when the school was first established it was only viable due to the introduction of school fees.  This 
continues to be the case such that 18.9% of their income is derived from school fees.  The school would not be able to function 
without these school fees. 

2 The respondent relies on the decision of the Industrial Appeal Court in the Aboriginal Legal Service of Western Australia (Inc) 
v Lawrence [No 2] [2008] WASCA 254 (the ALS case).  The relevant passages of the majority decision in the ALS case, for the 
purposes of this matter, are as follows: 

“68 The more relevant (for present purposes) principles that might be drawn from these and other cases are as 
follows: 

(1) A corporation may be a trading corporation even though trading is not its predominant activity:  
Adamson (239); State Superannuation Board (303 - 304); Tasmanian Dam case (156, 240, 293); 
Quickenden [49] - [51], [101]; Hardeman [18]. 
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(2) However, trading must be a substantial and not merely a peripheral activity:  Adamson (208, 234, 
239); State Superannuation Board (303 - 304); Hughes v Western Australian Cricket Association 
Inc (1986) 19 FCR 10, 20; Fencott (622); Tasmanian Dam case (156, 240, 293); Mid Density 
(584); Hardeman [22]. 

(3) In this context, 'trading' is not given a narrow construction.  It extends beyond buying and selling to 
business activities carried on with a view to earning revenue and includes trade in services:  
Ku-ring-gai (139, 159 - 160); Adamson (235); Actors and Announcers Equity Association of 
Australia v Fontana Films Pty Ltd (1982) 150 CLR 169, 184 - 185, 203; Bevanere Pty Ltd v 
Lubidineuse (1985) 7 FCR 325, 330; Quickenden [101]. 

(4) The making of a profit is not an essential prerequisite to trade, but it is a usual concomitant:  
St George County Council (539, 563, 569); Ku-ring-gai (140, 167); Adamson (219); E (343, 345); 
Pellow [28]. 

(5) The ends which a corporation seeks to serve by trading are irrelevant to its description:  St George 
County Council (543, 569); Ku-ring-gai (160); State Superannuation Board (304 - 306); E (343).  
Consequently, the fact that the trading activities are conducted is the public interest or for a public 
purpose will not necessarily exclude the categorisation of those activities as 'trade':  St George 
County Council (543) (Barwick CJ); Tasmanian Dam case (156) (Mason J). 

(6) Whether the trading activities of an incorporated body are sufficient to justify its categorisations as a 
'trading corporation' is a question of fact and degree:  Adamson (234) (Mason J); State 
Superannuation Board (304); Fencott (589); Quickenden [52], [101]; Mid Density (584). 

(7) The current activities of the corporation, while an important criterion for determining its 
characterisation, are not the only criterion.  Regard must also be had to the intended purpose of the 
corporation, although a corporation that carries on trading activities can be found to be a trading 
corporation even if it was not originally established to trade:  State Superannuation Board 
(294 - 295, 304 - 305); Fencott (588 - 589, 602, 611, 622 - 624); Hughes (20); Quickenden [101]; 
E (344); Hardeman [18]. 

(8) The commercial nature of an activity is an element in deciding whether the activity is in trade or 
trading:  Adamson (209, 211); Ku-ring-gai (139, 142, 160, 167); Bevanere (330); Hughes (19 - 20); 
E (343); Fowler; Hardeman [26].” 

Evidence 
3 Mr Umar Abdullah gave evidence for the respondent that his involvement with the school started in 1992 and arose from 

dissatisfaction with the Australian Islamic College which his daughter attended.  He was advised that some members of the 
community were considering establishing an alternative Muslim school.  They explored first the financial viability of a new 
school.  They determined a new Muslim school would be viable if school fees were charged.  He was advised that the 
Australian Islamic College was having difficulties as they did not collect sufficient school fees.  The new school would attract 
State and Federal Government funds but it was determined that these would not be sufficient of themselves to sustain a new 
school.  From the outset it was a basic premise of the school, and continues to be so, that the payment of school fees would be 
mandatory to ensure attendance at the school and to ensure the financial viability and independence of the school.  It was 
decided also that they would not seek donations from parents to run the school. 

4 Mr Abdullah says that the school is a non-profit association and if wound up the surplus funds or property would have to go to 
another non-profit association of similar aims and objectives.  The school does not make a profit and revenues are not 
distributed to its members.  The parents who enrol their children are automatically members of the Association.  The decision 
making of the school has to be in accordance with Islamic practice.  For the first two years the school had to operate without 
federal funding.   

5 Parents are billed at the beginning of each term.  No student has yet been excluded from school for the non-payment of school 
fees, however, the Board of the school has decided that, as there is now a waiting list, a student’s place will be taken by 
another if fees are not paid.  The school is operating currently at capacity which is 240-250 students and 30-31 staff members.   

6 Tuition fees for 2008 were $325,156 which was 18.97% of the total income of 1,713,815.  State Government grants were 
$327,760 which was 21.75% of total income.  Commonwealth Government grants were $954,606 which was 55% of total 
income.  Tuition fees for 2007 were $201,862 which was 12.64% of total income of 1,597,244. 

7 The applicant led no evidence. 
Submissions 

8 Mr Jensen for the respondent submitted that the respondent traded by providing education services for fees.  He referred to the 
ALS case.  He submitted that the respondent is a non-profit Association and the activities of the school are and were always 
intended to be commercial in that school fees ensure the viability of the school.  The Association was never going to be a 
charitable organisation.   

9 Mr Jensen also referred the Commission to the decision of the Queensland Industrial Commission in Educang Ltd v 
Queensland Independent Education Union of Employees 154 IR 436.  In that matter two organisations set up a joint venture to 
run independent, financially viable schools.  The Commission considered the requirement for fees, and the constitution and 
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purpose of the organisation.  The Commission accepted that the requirement for fees meant that the organisation was a trading 
corporation.  In the latest audited report for the respondent, out of a total income of $1.7 million, 18.9% of that income was 
raised by school fees.  Therefore the charging of fees is not peripheral to the existence of the school.  Without school fees the 
school would not operate.   
Considerations 

10 Exhibit A3 is the constitution of the Association.  It states in part: 
“The Objects of the Association are, insha’Allah: 
(1) (a) To establish and operate a School or Schools for Muslim students and non Muslim students who, with the 

cooperation of their parents, will be prepared to conduct themselves according to the principles of Islam and the 
Sunnah of the Holy Prophet Muhammad (S.A. W.); and according to School rules and guidelines; 

(b) to run the School(s) according to the Principles of the Holy Quran and Hadith in order to establish an 
harmonious Islamic atmosphere in which the Muslim children will develop the attitudes and gain the 
knowledge necessary for them to take their place in Australian society as unified, practicing Muslims and in 
which the non Muslim children will develop an appreciation and an understanding of the religion of Islam; 

(c) to strive for excellence through the establishment of the best possible School environment and offering the 
highest standards that can be provided in both Religious and Secular studies by; 
(i) ensuring that the Islamic nature of the School(s) takes precedence above all other considerations relative to 

the day to day running of the School(s); 
(ii) a) employing motivated, suitably qualified, experienced Principal(s) who will be Muslim and b) employing 

motivated and suitably qualified Teachers and Staff; 
(iii) providing for the Primary and Secondary educational needs of the students using English as the medium of 

instruction in all subjects both religious and secular with appropriate Islamic emphasis where applicable 
through the development of an integrated Religious/Secular curriculum. 

(2) To be financially sound through careful balancing of State and Federal Government Funding with School Fees and 
other incomes. The property and income of the School shall be applied solely towards the promotion of the Objects 
of the Association and no part of that property or income may be paid or otherwise distributed, directly or indirectly, 
to members of the Association, except in good faith in the promotion of the Objects of the Association. 

(3) To be non-aligned with and independent from any and all political, nationalistic and ethnic groups and organizations. 
(4) To be independent from, but run in cooperation with other educational institutions throughout Australia.” 

11 It is the case that the school, albeit religious in orientation, does not survive by resort to funds from a broad religious 
community.  It survives solely as an independent entity by income from State and Federal governments and from school fees 
paid by parents with children at the school.  The enrolment form [Exhibit A7], financial statement [Exhibit A5] and audited 
report [Exhibit A6] sustains the argument that the school relies on the receipt of school fees to ensure the continuing viability.  
Mr Abdullah’s evidence is unchallenged that the school requires those fees and was established on the understanding that the 
school fees would be required if the school were to be viable. 

12 In Quickenden v O’Connor and Others 109 FCR 243, Black CJ and French J addressed the question as to whether the 
University of Western Australia is a trading or financial corporation.  They analysed the caselaw as it related to the purpose 
and activities of an organisation and concluded that “substantial trading activity is a sufficient condition for characterisation of 
a corporation as a trading corporation regardless of the purpose for which it was formed”.  They went on to analyse the activity 
of the University.  They stated, “it is questionable whether the provision of educational services within the statutory framework 
of the Higher Education Funding Act amounts to trading.  The Act creates a liability for each student to the University in 
respect of each course of study undertaken in a semester.  The amount is not fixed by the University but rather by the Minister 
under published guidelines.  The concept of “trading” is a broad one.  It is doubtful, however, that it extends to the provision of 
services under statutory obligation to fix a fee determined by law and the liability for which, on the part of the student, appears 
to be statutory.” 

13 They went on to describe other activities of the University as trading activities and as being “a substantial, in the sense of non-
trivial, element albeit not the predominant element of what the University does”.  The activities referred to include buying, 
selling and renting of property and investing.  They include also sale of publications and services, parking, provision of student 
accommodation and the provision of services through Winthrop Technology.  I should say that at first instance the judge in this 
matter calculated the percentage of revenues earned by the university through trading activities to be approximately 18% of the 
total operating revenues.  This was then regarded as a substantial part of the operation of the University.  Carr J on appeal 
endorsed this measure, being a relative measure as opposed to a large absolute figure.   

14 It is not the case that the Quickenden matter found that educational services could not be seen as ‘trading’.  It was simply a 
matter of how the charging for the services was derived.  In this matter the fees are charged directly by the school and have no 
statutory basis.  The fees, as Mr Jensen submitted, do have a commercial character to them.  The Industrial Appeal Court in the 
ALS case made it clear that ‘trading’ is a broad concept.  Hence it can include, in my view, the receipt of fees for the provision 
of educational services.  The fact that a profit is not made is not relevant to my determination.  The provision of educational 
services is clearly the main activity of the respondent.  Those activities can be classified as ‘trading’.  The question is whether 
the trading of those services are sufficient to categorise the respondent as a trading corporation. 
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15 In Hardeman v Children’s Medical Research Institute 166 IR 196 at 212-213, the Court analysed the trading activities of the 
respondent as a proportion of total activities.  They stated: 

“Overall, the majority of respondent's activities concentrate on its central activity of children's medical 
research: it being a medical research establishment.  The trading activities, as identified, are peripheral to these 
research responsibilities.  The respondent's 2006 Annual Report and its submissions indicate that most of the 
respondent's organisational resources are used for and in relation to the activities of medical research. The 
organisational structure of five research units and of five divisions responsible for administration, operations, 
bioservices, education and the director's office, does not give any indication of any identifiable division or unit 
where the significant focus is devoted to trading activities. There is no indication from the Annual Report, 
organisational structure, staff arrangements or the objects of the respondent that gives rise to the impression that 
trading activities are engaged in to a “substantial”, “not insubstantial” or “sufficiently significant” degree, to use 
the various adjectives utilised by the High Court in R v Federal Court of Australia; Ex parte WA National 
Football League (1979) 143 CLR 190 (Adamson).  

[23] We note that the allocation of staff and staffing duties devoted to trading activities is unknown.  A perusal of the 
2006 Annual Report gives some indication that a very small proportion of staff have duties relating to trading 
activities.  The majority of staff have duties in medical research and administration. It appears that less than five 
in an organisation of 161, and of that number no more than three, appear to engage in identifiable trading 
activities on more than a part-time basis. Only one staff member is identified in the 2006 Annual Report as a 
“fundraising assistant”. Two staff are listed as having specific duties pertaining to the Jeans for Genes campaign 
generally, but to the extent this relates to the actual “auction” is unknown. Seven Animal Attendant/Technicians 
are listed but their exact duties in relation to provision of animal services was not made out. 

[24] Further, when comparing the revenue arising from its identifiable activities with the respondent's total revenue, 
it cannot be said such a proportion is substantial or significant, it is an insubstantial percentage amount, being 
2.584 per cent.” 

16 So by analysing the structure and operations of the Children’s Medical Research Institute it was determined that an 
insubstantial percentage amount of the Institute’s activities were in fact ‘trading’.  In this matter the revenue from school fees 
has been growing and on the most recent accounts, represents 18.97% of total income.  This is on par with the percentage of 
revenue derived from what were categorised as trading activities in the Quickenden case.  In that light and in view of the fact 
that these fees have always been and continue to be central to the viability of the respondent, I find that the income derived 
from trading can be said to be ‘sufficiently significant’. 

17 I find therefore that the respondent is a trading corporation.  I will not recite the relevant passages of the Federal Workplace 
Relations Act 1996.  It is clear from numerous decisions of this Commission that where an employment is found to be a trading 
corporation the employment relationship belongs in the federal jurisdiction.  Given my findings I will issue an order dismissing 
the application for want of jurisdiction. 
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PARTIES MICHELLE HUGHES 
APPLICANT 

-v- 
AL-HIDAYAH ISLAMIC EDUCATION ADMINISTRATION INCORPORATED TRADING AS 
AL-HIDAYAH ISLAMIC SCHOOL 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 6 OCTOBER 2009 
FILE NO U 91 OF 2009 
CITATION NO. 2009 WAIRC 00968 
 
Result Application dismissed for want of jurisdiction 
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Respondent Mr M Jensen of Counsel 
 

Order 
HAVING heard Ms M Hughes on her own behalf and Mr M Jensen of Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2009 WAIRC 00970 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBYN NATALIE LOVERIDGE 
APPLICANT 

-v- 
MIKE FRADSHAM, CHAIRMAN, WICKEPIN TELECENTRE MANAGEMENT COMMITTEE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 6 OCTOBER 2009 
FILE NO/S U 62 OF 2009 
CITATION NO. 2009 WAIRC 00970 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set the matter down for a programming conference on 27 May 2009 with respect to an issue of 
jurisdiction raised by the respondent; and 
WHEREAS on 26 May 2009 the applicant advised the Commission that she would be withdrawing her application and the 
conference was vacated; and 
WHEREAS the Commission contacted the applicant on a number of occasions about lodging a Notice of Discontinuance; and 
WHEREAS on 24 September 2009 the applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 24 September 2009 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2009 WAIRC 01080 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSHUA LYLE MCKEIVER 
APPLICANT 

-v- 
POLYFIT FABRICATION 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE WEDNESDAY, 7 OCTOBER 2009 
FILE NO/S U 33 OF 2008 
CITATION NO. 2009 WAIRC 01080 
 

Result Dismissed 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act);  
AND WHEREAS on 15 July 2008, the Commission wrote to the applicant requesting that he contact the Commission within 21 
days of the date of the letter regarding his available dates to attend a conference in respect of this matter; 
AND WHEREAS on 21 October 2008, the Commission wrote to the applicant advising him that unless he contacted Senior 
Commissioner Smith’s chambers within 14 days of the date of that letter the Commission would make an order dismissing his 
application;  
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AND WHEREAS by 6 October 2009, no response to the letter dated 21 October 2008 had been received from the applicant; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Act, hereby orders:— 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2009 WAIRC 00682 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN EDWARD  SIMMONS 
APPLICANT 

-v- 
GLOBAL HEAT TRANSFER AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 18 SEPTEMBER 2009 
FILE NO/S U 112 OF 2009 
CITATION NO. 2009 WAIRC 00682 
 

Result Application discontinued 
Representation 
Applicant Mr J E Simmons 
Respondent Mr P Moss 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 July 2009 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 9 September 2009 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00669 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TREVOR JOHN SMITH 
APPLICANT 

-v- 
PPG INDUSTRIES 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE MONDAY, 14 SEPTEMBER 2009 
FILE NO/S B 47 OF 2009 
CITATION NO. 2009 WAIRC 00669 
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Result Dismissed 
Representation 
Applicant In person 
Respondent Mr N Galloway and Dr R Thomas 
 

Order 
WHEREAS on 11 March 2009, the applicant applied to the Commission pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 
1979 (the Act) for alleged loss of contractual entitlements; 
AND WHEREAS on 13 May 2009, the Commission convened a conference between the parties pursuant to s 32 of the Act; 
AND WHEREAS on 13 May 2009, the applicant was requested by the Commission to advise the Commission by 4 June 2009 
whether or not he wished to proceed with his claim; 
AND WHEREAS on 18 June 2009, the Commission wrote to the applicant requesting that he advise the Commission by 1 July 
2009 whether he wished to proceed with his claim; 
AND WHEREAS on 10 July 2009, the Commission wrote to the applicant directing him to contact the Commission by 24 July 
2009 and that if he failed to do so the Commission would make an order dismissing his claim; 
AND WHEREAS by close of business on 24 July 2009, the applicant had not contacted the Commission in respect of this matter 
nor filed a Notice of withdrawal or discontinuance 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, hereby orders — 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2009 WAIRC 00655 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER VERSCHUREN 
APPLICANT 

-v- 
MJ CONTRACTING 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO/S U 113 OF 2009 
CITATION NO. 2009 WAIRC 00655 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and  
WHEREAS by a Notice of Hearing dated the 13th day of July 2009, the Commission advised the applicant that a hearing would be 
convened on the 24th day of August 2009 at 10.30 am for the applicant to show cause why the application should not be dismissed; 
and 
WHEREAS at the hearing on the 24th day of August 2009 there was no appearance for or by the applicant; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Annette Magnus Indian Ocean Hotel U 126/2009 Commissioner J L 
Harrison 

Concluded 

Helen May McNeair Shire of Shark Bay U 187/2008 Senior Commissioner J H 
Smith 

Discontinued 

John H. Kelmar Barter WA Pty Ltd B 78/2009 Senior Commissioner J H 
Smith 

Discontinued 

Ms Ettie Djano Public Transit Authority U 82/2009 Senior Commissioner J H 
Smith 

Discontinued 

Neville Hardingham Mania National U 58/2009 Senior Commissioner J H 
Smith 

Discontinued 

Pauline Howrie South Metropolitan 
Personnel 

U 65/2009 Senior Commissioner J H 
Smith 

unfair 
dismissal 

 
 

CONFERENCES—Matters arising out of— 

2009 WAIRC 01084 
DISPUTE RE IMPENDING INDUSTRIAL ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

APPLICANT 
-v- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 8 OCTOBER 2009 
FILE NO/S C 21 OF 2008 
CITATION NO. 2009 WAIRC 01084 
 

Result Order issued 
Representation 
Applicant Ms P Cameron 
Respondent Mr M Amati 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) on 25 June 2008 whereby 
the applicant sought an urgent conference requesting that the Commission issue an order preventing industrial action in the form of 
a ban on the implementation of all 2009 Courses of Study which was issued in a directive from the respondent to its members on 
23 June 2008; and 
WHEREAS on 26 June and 8 July 2008 the Commission convened conferences for the purpose of conciliating between the parties; 
and 
WHEREAS after hearing from the parties the Commission issued the following orders (“the Order”) pursuant to s 44 of the Act on 
10 July 2008: 

“1. That the respondent, by its officers, agents, employees and the respondent’s members immediately lift the ban and 
related action with respect to the implementation of the 2009 Courses of Study under resolution S.C.12. 

2. THAT the respondent, by its officers, agents and employees are to take reasonable steps to immediately inform its 
members about the terms of this order and direct its members to comply with this order. 

3. THAT a report back conference will be held in the Commission in mid September 2008 to review the quality, 
extent and level of resourcing being provided by the applicant to teachers, including paid relief time for teachers, 
who are involved in implementing the 2009 courses. 

4. THAT this order is to remain in force until revoked or varied by the Commission. 
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5. THAT both parties have liberty to apply to vary this order.”; and 
WHEREAS the matter was set down for a report back conference on 16 September 2008 however the conference was vacated at the 
request of the respondent and report back conferences were held on 24 October 2008 and 15 December 2008; and 
WHEREAS a further report back conference was set down for 26 March 2009 however the conference was vacated at the request of 
the respondent; and 
FURTHER the parties were asked to advise the Commission by no later than the close of business on 6 July 2009 of the status of 
the matter and whether a further conference was required however, this did not occur; and 
WHEREAS on 31 July 2009 the Commission wrote to the parties about the status of the matter; and 
WHEREAS on 7 August 2009 the applicant provided a written update on the status of the 2009 Courses of Study; and 
FURTHER the applicant requested that the Order be revoked and this application be discontinued; and 
WHEREAS on 16 September 2009 the Commission wrote to the respondent about closing the file and revoking the Order; and 
WHEREAS on 29 September 2009 the respondent advised the Commission that it had no objection to the Order being revoked and 
this application discontinued on the understanding that the applicant will continue to provide assistance and support to teachers who 
may require it; and 
WHEREAS the Commission having considered the respective positions of the parties and when taking into account equity and 
good conscience has formed the view that the Order should be revoked as no industrial action has taken place by the respondent and 
its members since the Order issued and none is foreshadowed; 
NOW THEREFORE having heard Ms P Cameron on behalf of the applicant and Mr M Amati on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1. THAT the Order which issued in this matter dated 10 July 2008 is hereby revoked. 
2. THAT this application otherwise be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties Commissioner Conference 
Number Dates Matter Result 

Public Transport 
Authority 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Smith SC C 6/2008 7/03/2008 
10/03/2008 
 

Dispute re industrial 
action 

Concluded 

Public Transport 
Authority of WA 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Smith SC C 35/2008 8/09/2008 
24/09/2008 
 

Dispute re proposed 
industrial action 

Concluded 

Public Transport 
Authority of WA 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees 

Smith SC C 9/2009 9/03/2009 
10/03/2009 
17/03/2009 
30/03/2009 
 

Dispute re proposed 
industrial action on 
11/03/2009 

Concluded 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Public Transport 
Authority 

Smith SC C 41/2008 12/12/2008 
30/01/2009 
18/02/2009 
 

Dispute re 
bargaining for 
replacement 
enterprise agreement 

Concluded 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Director, Dental 
Health Services, 
The Chief 
Executive Officer, 
Department of 
Health 

Scott C PSAC 2/2009 6/02/2009 
13/02/2009 
 

Dispute re wage 
negotiations for 
Dental Technicians 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Director-
General, 
Department of the 
Attorney-General 

Scott C PSAC 
21/2009 

4/09/2009 
9/09/2009 
 

Dispute re removal 
of union member 
from the workplace 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Director General, 
Department of the 
Premier and 
Cabinet 

Smith SC PSAC 5/2009 N/A 
 

Dispute re alleged 
misconduct of union 
member 

Dispute re 
alleged 
misconduct of 
union member 
(Robert Boni) 
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Parties Commissioner Conference 

Number Dates Matter Result 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Under 
Treasurer, 
Department of 
Treasury and 
Finance 

Wood C PSAC 7/2009 20/03/2009 
 

Dispute re 
transfer/redeployme
nt of union member 

Concluded 

The State School 
Teachers' Union of 
W.A. (Incorporated) 

Director General, 
Department of 
Education and 
Training, 
Governing Council 
of Central TAFE, 
Governing Council 
of Central West 
TAFE 

Harrison C C 38/2007 9/01/2008 
30/01/2008 
1/02/2008 
5/03/2008 
19/03/2008 
18/04/2008 
7/05/2008 
23/05/2008 
9/06/2008 
1/07/2008 
 

Dispute re 
negotiations for 
replacement 
agreement 

Concluded 

The State School 
Teachers' Union of 
W.A. (Incorporated) 

Governing Council, 
Central West TAFE 

Harrison C C 44/2008 19/02/2009 
9/03/2009 
27/03/2009 
4/06/2009 
16/07/2009 
 

Dispute re 
reprimand and a 
reduction of 
remuneration of 
union member. 

Concluded 

 

 

CORRECTIONS— 

2009 WAIRC 00844 
CORRIGENDUM 

Whereas an error occurred in the Publication of the “Variation Schedule” for the “The Dried Vine Fruits Industry Award, 1951”at 
88 WAIG 1017-1018 following the General Order which issued on 17 June 2008 in application 115 of 2007, the following 
correction is made to subclause (2) of clause 22. – Wages, which is hereby published. 
Dated at Perth this 25th  day of September 2009. 

(Sgd.) J. SPURLING, 
Registrar. 

THE DRIED VINE FRUITS INDUSTRY AWARD, 1951 
22. - WAGES 

(2) Junior workers (per cent of the adult rate per week)  
 Under 16 years of age 50 
 16 to 17 years of age 60 
 17 to 18 years of age 70 
 18 to 19 years of age 80 
 19 to 20 years of age 90 
 20 years of age. Adult rates 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2009 WAIRC 00849 
CLUB WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 30 SEPTEMBER 2009 
FILE NO/S APPLB 7 OF 2009 
CITATION NO. 2009 WAIRC 00849 
 

Result Application discontinued 
Representation Mr K. Sneddon, on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian 

Branch 
 Mr R. Ballucci, on behalf of the Western Australian Hotels and Hospitality Association Incorporated 

(Union of Employers)  
 

Order 
WHEREAS the Commission created on its own motion under s 40B(1)(d) of the Industrial Relations Act, 1979  (the Act) an 
application to amend the Club Workers’ Award, 1976; 
AND WHEREAS on 1 April 2009 the Commission divided the application into Parts A and B; 
AND WHEREAS Part A of the application has been finalised with an Order issuing on 30 April 2009; 
AND WHEREAS the parties requested that Part B of this application be placed on hold until July 2009 and then September 2009; 
AND WHEREAS on 16 September 2009 the parties advised that Part B of this application can be discontinued; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s 27(1)(a) of the Act hereby order –  

THAT Part B of the application be and is hereby discontinued.  

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2009 WAIRC 00850 
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD, 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 30 SEPTEMBER 2009 
FILE NO/S APPLB 10 OF 2009 
CITATION NO. 2009 WAIRC 00850 
 

Result Application discontinued 
Representation Mr K. Sneddon, on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian 

Branch 
 Mr R. Ballucci, on behalf of the Western Australian Hotels and Hospitality Association Incorporated 

(Union of Employers) 
 

Order 
WHEREAS the Commission created on its own motion under s 40B(1)(d) of the Industrial Relations Act, 1979  (the Act) an 
application to amend the Motel, Hostel, Service Flats and Boarding House Workers’ Award, 1976; 
AND WHEREAS on 1 April 2009 the Commission divided the application into Parts A and B; 
AND WHEREAS Part A of the application has been finalised with an Order issuing on 30 April 2009; 
AND WHEREAS the parties requested that Part B of this application be placed on hold until July 2009 and then September 2009; 
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AND WHEREAS on 16 September 2009 the parties advised that Part B of this application can be discontinued; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s 27(1)(a) of the Act hereby order –  

THAT Part B of the application be and is hereby discontinued.   

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2009 WAIRC 00851 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ON THE COMMISSION'S OWN MOTION 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 30 SEPTEMBER 2009 
FILE NO/S APPLB 15 OF 2009 
CITATION NO. 2009 WAIRC 00851 
 

Result Application discontinued 
Representation Mr K. Sneddon, on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian 

Branch 
 Mr R. Ballucci, on behalf of the Western Australian Hotels and Hospitality Association Incorporated 

(Union of Employers)  
 

Order 
WHEREAS the Commission created on its own motion under s 40B(1)(d) of the Industrial Relations Act, 1979  (the Act) an 
application to amend the Restaurant, Tearoom and Catering Workers' Award, 1979; 
AND WHEREAS on 1 April 2009 the Commission divided the application into Parts A and B; 
AND WHEREAS Part A of the application has been finalised with an Order issuing on 30 April 2009; 
AND WHEREAS the parties requested that Part B of this application be placed on hold until July 2009 and then September 2009; 
AND WHEREAS on 16 September 2009 the parties advised that Part B of this application can be discontinued; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s 27(1)(a) of the Act hereby order –  

THAT Part B of the application be and is hereby discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Roman Catholic 
Archbishop of Perth 
Non-Teaching Staff 
Enterprise 
Bargaining 
Agreement, 2009 - 
The AG 38/2009 

16/09/2009 The Independent 
Education Union of 
Western Australia, 
Union of Employees 
and others 

(Not applicable) Commissioner S 
M Mayman 

Agreement 
registered 
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PUBLIC SERVICE APPEAL BOARD— 

2009 WAIRC 00656 
APPEAL AGAINST THE DECISION MADE ON 2 MARCH 2009 TO DENY CONTRACTUAL BENEFITS RELATING 

TO WORK HOURS 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BERNADETTE MARGARET BUTLER 
APPELLANT 

-v- 
W.A. COUNTRY HEALTH SERVICE (CARE OF GARY ADAMS OPERATIONS MANAGER) 
ALBANY HOSPITAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT - CHAIRMAN 
  MR G RICHARDS - BOARD MEMBER 
  MR S SEEDS - BOARD MEMBER 
DATE THURSDAY, 10 SEPTEMBER 2009 
FILE NO PSAB 3 OF 2009 
CITATION NO. 2009 WAIRC 00656 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to s 80I of the Industrial Relations Act 1979; and 
WHEREAS on the15th day of April 2009 the Board convened a hearing for the purpose of scheduling; and 
WHEREAS on the 27th day of August 2009 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2009 WAIRC 01098 
APPEAL AGAINST THE DECISION MADE EFFECTIVE AS AT 6 MARCH 2008 RELATING TO TERMINATION OF 

EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT SCOTT JOHNSON 
APPELLANT 

-v- 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 SENIOR COMMISSIONER J H SMITH - CHAIRMAN 
 MR G RICHARDS - BOARD MEMBER 
 MR D NEWMAN - BOARD MEMBER 
DATE TUESDAY, 13 OCTOBER 2009 
FILE NO PSAB 9 OF 2008 
CITATION NO. 2009 WAIRC 01098 
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Result Dismissed 
Representation 
Appellant In person 
Respondent Mr N Cinquina and Mr T Bransby 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board (the Board) pursuant to s 80I of the Industrial Relations Act 1979; 
AND WHEREAS on 8 September 2008, the Board heard this appeal; 
AND WHEREAS on 8 October 2008, the appellant advised the Board by email that the parties had agreed to settle this matter and 
of his intent to file a Notice of withdrawal or discontinuance when all the terms of settlement had been reached; 
AND WHEREAS on 14 April 2009, the appellant advised by email that the terms of the settlement had been met and that he would 
file a Notice of withdrawal or discontinuance as soon as possible; 
AND WHEREAS on 2 October 2009, an email was sent to the appellant requesting that he file a Notice of withdrawal or 
discontinuance within seven days; 
AND WHEREAS by 12 October 2009, no Notice of withdrawal or discontinuance had been filed; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders:— 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2009 WAIRC 00830 
APPEAL AGAINST THE DECISION MADE ON 23 MAY 2009 RELATING TO TERMINATION OF EMPLOYMENT. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MR BARRITT HUGH BRUNDISH 

APPELLANT 
-v- 
THE DIRECTOR-GENERAL, DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER P E SCOTT - CHAIRMAN 
  MR D SOLOSY - BOARD MEMBER 
  MR A FERGUSON - BOARD MEMBER 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NO PSAB 6 OF 2009 
CITATION NO. 2009 WAIRC 00830 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 30th day of June 2009 the Board convened a hearing for the purpose of scheduling; and 
WHEREAS the appeal was listed for hearing and determination on the 10th and 12th days of August 2009; and  
WHEREAS on the 29th day of July 2009 the appellant’s representative advised that the parties had reached an in principle 
agreement for the resolution of the appeal, and as a consequence the hearing was adjourned pending the finalisation of the terms of 
the agreement; and 
WHEREAS on the 1st day of September 2009 the appellant filed a Notice of Discontinuance in respect of the appeal; 
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NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 

2009 WAIRC 00832 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHAN MARITZ WILLERS AND OTHERS 
APPELLANTS 

-v- 
WORKCOVER, WESTERN AUSTRALIAN AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S WOOD 
DATE THURSDAY, 24 SEPTEMBER 2009 
FILE NOS PSA 24 OF 2007, PSA 25 OF 2007, PSA 26 OF 2007, PSA 27 OF 2007, PSA 28 OF 2007, PSA 29 

OF 2007, PSA 30 OF 2007, PSA 31 OF 2007, PSA 32 OF 2007, PSA 33 OF 2007, PSA 34 OF 2007, 
PSA 43 OF 2007 

CITATION NO. 2009 WAIRC 00832 
 

Result Order issued 
Representation 
Appellants Mr P Fraser of Counsel 
Respondent Mr R Hooker of Counsel 
 

Order 

WHEREAS these are reclassification appeals made pursuant to the Industrial Relations Act 1979; and 

WHEREAS on Monday, the 21st day of September 2009, the parties sought Consent Orders from the Public Service Arbitrator; 

NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979 and by consent, 
hereby orders: 

1. By 30 September 2009 the respondent is to file and serve upon the applicants: 

(a) A Book of Documents upon which they intend to rely; 

(b) An Outline of Submissions.  

2. By 1 October 2009 the applicants are to file and serve upon the respondent the Substance of Evidence of any 
witness who will be giving expert or opinion evidence. 

3. By 8 October 2009 the respondent is to file and serve upon the applicants the Substance of Evidence of any 
witness who is giving opinion or expert evidence.    

(Sgd.)  S WOOD, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 



89 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2225 
 

NOTICES—Union Matters— 
2009 WAIRC 01111 

NOTICE 
FBM 5 of 2009 

Notice is given of an application by “the Master Builders’ Association of Western Australia (Union of Employers) Perth” to the 
Full Bench of the Western Australian Industrial Relations Commission for the alteration to Rule 6 – Membership. 
Existing Rule 6  

6 – MEMBERSHIP 
(a) The Association shall comprise the following grades of membership:- 
 (i) Builder Members - shall be persons, partnerships, companies, corporations, or organisations operating as 

Builders and/or Civil Engineering Contractors as principal contractors and where required by the Builders' 
Registration Act to be registered are so registered. 

 (ii) Project/Construction Manager Members - shall be persons, partnerships, companies, corporations, or 
organisations operating, practising or carrying on business in the Project Management or Construction 
management field or activity within the Building Industry as defined by these Rules. 

 (iii) Associate Members - shall be any person, firm or company carrying on business in connection with the 
Building Industry as defined in these Rules, and is a supplier of any goods and/or services to the Industry, or is 
other than a principal contractor and who is not otherwise eligible under this clause to apply for membership. 

 (iv) Honorary Members - shall be persons upon whom the Council may confer membership for reasons deemed by 
the Council to enhance the Status of the Association.  Honorary Members shall be entitled to attend all 
meetings of the Association and receive a copy of the Association's official journal but shall not be entitled to 
hold any office in the Association nor vote on any matter. 

 (v) Life Member - shall be a Member who has rendered exceptional service to the Association as determined by 
the Council.  Such Member shall have all the privileges of membership including the right to vote at meetings 
but will not be liable for any fees or subscriptions or levies. 

 (vi) Social Member - shall be a member who ceases to carry on the business of a Builder and is thereby ineligible 
for membership under (i) hereof.  Such a member may with the approval of Council become a Social member.  
Such Member shall have all the privileges of membership but shall not be entitled to vote at any meeting 
thereof nor shall he be liable for any levy or fee other than the membership fee determined. 

(b) No Associate Member shall:- 
 (i) be eligible for election to any office in the Association, or 
 (ii) nominate any candidate for election to any office, or 
 (iii) nominate or second a nomination of any candidate for membership of the Association other than a candidate 

for Associate Membership. 
(c) Trade sections covering the various sectors for the building and construction industry may be constituted within the 

Association by the Council if in the opinion of the Council it is in the best interests of the Association or Members 
engaged in the particular sector of the industry so to do. 

(d) A person shall not be a member of the Association who is not an employer (except in the capacity of an honorary 
member) or a member who or whose personal representative is entitled to some financial benefit or financial assistance 
under the Rules of the Association while not being an employer. 

Proposed new Rule 6  
6 – MEMBERSHIP 

(a) The Association shall comprise the following categories of membership:- 
(i) Builder Members - shall be any persons, partnerships, companies, corporations, firms or organisations carrying 

on business in the Building Industry who or which:  
A. employ persons in their business; 
B. as principal contractors, carry out administration and supervision necessary to enable the construction 

of entire building projects; and 
C. where required by the Builders Registration Act  to be registered, are so registered. 
Builder Members may vote at all General Meetings and in all elections and may nominate and stand for election 
as an Officer. 

(ii) Subcontractor Members – shall be any persons, partnerships, companies, corporations, firms or organisations 
carrying on business in the Building Industry who or which: 
A. employ persons in their business; 
B. as secondary contractors, provide labour or labour and materials to enable the construction of 

components of building projects; and 
C. are not eligible for membership as Builder Members. 
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Subcontractor Members may vote at General Meetings but shall not be eligible to stand for, nominate any 
candidate for, or vote in any elections for any position as an Officer. 

(iii) Associate Members - shall be any persons, partnerships, companies, corporations, firms or organisations 
carrying on business in connection with the Building Industry, who are suppliers of any goods and/or services 
to the Building Industry, and who are not otherwise eligible under this Rule to apply for membership.  No 
Associate Member shall: 
(a) be eligible to stand for, nominate any candidate for, or vote in any elections for any position as an 

Officer; or 
(b) nominate or second a nomination of any candidate for membership of the Association other than a 

candidate for Associate Membership. 
(iv) Honorary Members - shall be persons upon whom the Board may confer membership for reasons deemed by 

the Board to enhance the status of the Association.  No Honorary Member shall:  
(a) be eligible to stand for, nominate any candidate for, or vote in any elections for any position as an 

Officer; or 
(b) nominate or second a nomination of any candidate for membership of the Association other than a 

candidate for Associate Membership. 
(v) Life Members - shall be Members who have rendered exceptional service to the Association as determined by 

the Board.  Such Members shall have all the privileges of membership including the right to vote at meetings 
and in elections but will not be liable for any fees or subscriptions or levies. 

(vi) Social Members - shall be Members who cease to carry on business in the Building Industry and thereby are 
ineligible for membership.  Such a Member may with the approval of the Board become a Social Member.  No 
Social Member shall: 
(a) be eligible to stand for, nominate any candidate for, or vote in any elections for any position as an 

Officer; or 
(b) nominate or second a nomination of any candidate for membership of the Association other than a 

candidate for Associate Membership; or 
(c) be liable for levy or fee other than the membership fee so determined by the Board from time to time. 

(b) Trade sections covering the various sectors for the Building Industry may be constituted within the Association by the 
Board if in the opinion of the Board it is in the best interests of the Association or Members engaged in the particular 
sector of the industry so to do. 

The matter has been listed before the Full Bench at 10.30 am on Monday, 30 November 2009 in the President’s Court (Floor 17).  
A copy of the Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S. HUTCHINSON 
DEPUTY REGISTRAR 15 OCTOBER 2009 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2009 WAIRC 00679 
REFERRAL OF DISPUTE RE APPLICANTS' ENTITLEMENT TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN BYRON AND OTHERS 

APPLICANTS 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE THURSDAY, 17 SEPTEMBER 2009 
FILE NO/S OSHT 3, 7-43 AND 45-79 OF 2008 
CITATION NO. 2009 WAIRC 00679 
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Result Applications OSHT 3 of 2008, OSHT 11 of 2008 and OSHT 52 of 2008 dismissed 
Representation 
Applicants Mr G S MacLean and Mr J M Nicholas (both of counsel) 
Respondent Mr J B Blackburn and Ms L S Gibbs (both of counsel) 
 

Order 
1. WHEREAS these are applications pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
2. AND WHEREAS on 30 July 2008, an order was made to join the applications the subject of this order with others into a 

single proceeding known as joined referrals OSHT 3, 7-43 and 45-79 of 2008; 
3. AND WHEREAS on 27 October 2008, the Tribunal was advised by the applicants' representative that it was anticipated 

that all the applications would be discontinued shortly; 
4. AND WHEREAS on 30 October 2008, the Tribunal informed the parties that they were released from complying with the 

direction order; 
5. AND WHEREAS on 15 April 2009, the Tribunal wrote to each of the applicants and advised that unless they filed a 

Notice of withdrawal or discontinuance or contacted the Tribunal within 21 days of the date of that letter, the Tribunal 
would make an order dismissing their applications; 

6. AND WHEREAS the applicants in matters OSHT 3 of 2008, OSHT 11 of 2008, OSHT 52 of 2008 and OSHT 66 of 2008 
contacted the Tribunal within 21 days of the date of that letter; 

7. AND WHEREAS the applicants' agent informed the Tribunal in a letter dated 24 July 2009 that they had written to the 
applicants and advised them that they would no longer provide representation or assistance, and they also informed each 
of the applicants that if they wished to continue with their claim they should contact the Tribunal within 21 days from the 
date of their letter; 

8. AND WHEREAS on 24 August 2009, the Tribunal wrote to the applicants set out in paragraph 6 of this order informing 
them that if they wished to proceed with their claims they needed to state in writing the reasons why they wished to 
proceed with their claims within 14 days of the date of that letter; 

9. AND WHEREAS on 9 September 2009, the Tribunal had not received any written reasons not had the applicants 
contacted the Tribunal; the Tribunal wrote to the applicants stating that if the Tribunal did not receive any written reasons 
within seven days of the date of that letter, the Tribunal would make an order dismissing their applications; 

10. AND WHEREAS on 17 September 2009, the applicants of matters OSHT 3 of 2008, OSHT 11 of 2008 and OSHT 52 of 
2008 had not contacted the Tribunal nor filed a Notice of withdrawal or discontinuance in respect of these matters; 

11. NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under s 51I of the Occupational Safety and 
Health Act 1984 and s 27 of the Industrial Relations Act 1979, hereby orders — 

THAT the applications set out in paragraph 10 of this order be and are hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2009 WAIRC 00848 
REFERRAL OF DISPUTE RE APPLICANTS' ENTITLEMENT TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN BYRON AND OTHERS 

APPLICANTS 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J H SMITH 
DATE TUESDAY, 29 SEPTEMBER 2009 
FILE NO/S OSHT 3, 7-43 AND 45-79 OF 2008  
CITATION NO. 2009 WAIRC 00848 
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Result Applications OSHT 8/2008, OSHT 12/2008, OSHT 20/2008, OSHT 26/2008, OSHT 31/2008, 
OSHT 36/2008, OSHT 40/2008, OSHT 43/2008, OSHT 48/2008,OSHT 53/2008, OSHT 55/2009, 
OSHT 59/2008, OSHT 70/2008 and OSHT 79/2008 dismissed 

Representation 
Applicants Mr G S MacLean and Mr J M Nicholas (both of counsel) 
Respondent Mr J B Blackburn and Ms L S Gibbs (both of counsel) 
 

Order 
1. WHEREAS these are applications pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
2. AND WHEREAS on 30 July 2008, an order was made to join the applications the subject of this order with others into a 

single proceeding known as joined referrals OSHT 3, 7-43 and 45-79 of 2008; 
3. AND WHEREAS on 27 October 2008, the Tribunal was advised by the applicants' representative that it was anticipated 

that all the applications would be discontinued shortly; 
4. AND WHEREAS on 30 October 2008, the Tribunal informed the parties that they were released from complying with the 

direction order; 
5. AND WHEREAS on 15 April 2009, the Tribunal wrote to each of the applicants and advised that unless they filed a 

Notice of withdrawal or discontinuance or contacted the Tribunal within 21 days of the date of that letter, the Tribunal 
would make an order dismissing their applications; 

6. AND WHEREAS the applicants' agent informed the Tribunal in a letter dated 24 July 2009 that they had written to each 
of the applicants and advised them that they would no longer provide representation or assistance, and they also informed 
each of the applicants that if they wished to continue with their claim they should contact the Tribunal within 21 days 
from the date of their letter; 

7. AND WHEREAS on 8 September 2009 in relation to the following matters, OSHT 8 of 2008, OSHT 12 of 2008, 
OSHT 20 of 2008, OSHT 26 of 2008, OSHT 31 of 2008, OSHT 36 of 2008, OSHT 40 of 2008, OSHT 43 of 2008, 
OSHT 48 of 2008, OSHT 53 of 2008, OSHT 55 of 2008, OSHT 59 of 2008, OSHT 70 of 2008 and OSHT 79 of 2008, the 
Tribunal wrote to each of the applicants as the Tribunal had been advised by the applicants' agents they all had new 
addresses for service.  Each was advised in the letter from the Tribunal that if they wished to continue with their claims 
they should contact the Tribunal within 21 days of the date of that letter or the Tribunal would make an order dismissing 
their applications; 

8. NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under s 51I of the Occupational Safety and 
Health Act 1984 and s 27 of the Industrial Relations Act, hereby orders — 

THAT the applications set out in paragraph 7 of this order be and are hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Senior Commissioner. 
 

 

2009 WAIRC 00667 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES COLIN JONES AND OTHERS 

APPLICANTS 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 14 SEPTEMBER 2009 
FILE NO/S OSHT 27 OF 2009, OSHT 28 OF 2009 AND OSHT 29 OF 2009 
CITATION NO. 2009 WAIRC 00667 
 

Result Order issued joining applications  
Representation 
Applicants No appearance 
Respondent No appearance 
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Order 
WHEREAS on 1 September 2009 the Occupational Safety and Health Tribunal (the Tribunal) received the above referrals for 
hearing and determination; 
AND WHEREAS on 2 September 2009 the applicants’ counsel sought leave to have the above referrals joined to and heard 
together with OSHT 2 of 2009; 
AND WHEREAS on 7 September 2009 the respondent’s counsel advised it opposed the issuance of such an order given the 
relevant documentation had not been served; 
AND WHEREAS on 8 September 2009 the Tribunal sought the views of the parties in writing as to whether an order ought issue 
joining OSHT 27 of 2009, OSHT 28 of 2009 and OSHT 29 of 2009 to OSHT 2 of 2009 for the purpose of hearing and 
determination; 
AND WHEREAS on 9 September 2009 the Tribunal was informed the respondent had withdrawn its objection to the issuance of 
the order; 
AND WHEREAS the Tribunal formed the view that the order ought issue joining OSHT 27 of 2009, OSHT 28 of 2009 and OSHT 
29 of 2009 to OSHT 2 of 2009; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on the Tribunal pursuant to s 51I of the Occupational 
Safety and Health Act 1984 hereby order: 

THAT OSHT 27 of 2009, OSHT 28 of 2009 and OSHT 29 of 2009 be joined to OSHT 2 of 2009 for the purpose of 
hearing and determination. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00665 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DANE PRIDMORE AND ANOTHER 

APPLICANT 
-v- 
UNITED INDUSTRIES (WA) PTY LTD AND ANOTHER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 14 SEPTEMBER 2009 
FILE NO/S OSHT 24 OF 2009, OSHT 25 OF 2009 
CITATION NO. 2009 WAIRC 00665 
 

Result Change of name of repondents 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS these applications were referred to the Occupational Safety and Health Tribunal (the Tribunal) pursuant to s 28(2) of 
the Occupational Safety and Health Act 1984; 
AND WHEREAS on 30 June 2009 it is acknowledged that the applications were referred in some haste and the respondents names 
in each application had been incorrectly reflected; 
AND WHEREAS on 10 September 2009 the applicants’ counsel advised the respondents were incorrectly reflected in that the 
respondent in OSHT 24 of 2009 ought be reflected as Safe & Sound Scaffolding Pty Ltd and the respondent in OSHT 25 of 2009 
ought be reflected as United Industries (WA) Pty Ltd; 
AND WHEREAS the Tribunal sought the view of the respondents as to whether an order ought issue amending the applications to 
reflect the proper name of the respondents in OSHT 24 of 2009 and OSHT 25 of 2009; 
AND WHEREAS the respondents submitted they consented to such an order issuing; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on the Tribunal under s 51I of the Occupational Safety 
and Health Act 1984 hereby order: 
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THAT with respect to OSHT 24 of 2009 United Industries (WA) Pty Ltd be deleted as the respondent and replaced with 
Safe & Sound Scaffolding Pty Ltd as the respondent;  
THAT with respect to OSHT 25 of 2009 Safe & Sound Scaffolding Pty Ltd be deleted as the respondent and replaced 
with United Industries (WA) Pty Ltd as the respondent. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL—Notation of— 

The following were matters before the Commission sitting as the Occupational Safety and Health Tribunal pursuant to 
s 51I of the Occupational Safety and Health Act 1984 that settled prior to an order issuing. 

Parties Commissioner Application 
Number Dates Matter Result 

Anthony Thomas 
Cooper 

Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
50/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Bill Sloan Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
66/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Brian Wade Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
72/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Bruce Rennick Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
68/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Christopher J 
Brown 

Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
33/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Clinton Watson Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
76/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Gerry Munro Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
61/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Glenn Macpherson Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
57/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Greg Shiels Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
69/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Hugh Duffy Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
14/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Ian Johnson Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
45/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Kevin Ding Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
10/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Larry Jones Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
47/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Les Sortras Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
71/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits. 

Discontinued 

Michael Strand Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
65/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Paul Giankulos Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
30/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Paul Whitton Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
78/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 

Rhys Mandry Hitachi Plant 
Technologies Ltd 

Smith SC OSHT 
58/2008 

15/07/2008 
                  

Referral of dispute re 
applicant's entitlement to pay 
and other benefits 

Discontinued 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2009 WAIRC 01086 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES COTTER FAMILY TRUST T/A TILT-A-CRANE 

APPLICANT 
-v- 
RD CONTAINERS & SHIPPING (UNIVERSAL MOVING) 
MR RON DODS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 8 OCTOBER 2009 
FILE NO RFT 17 OF 2009 
CITATION NO. 2009 WAIRC 01086 
 

Result Unpaid entitlements awarded 
Representation 
Applicant Mr B Cotter 
Respondent No appearance 
 

Order 
HAVING heard Mr B Cotter on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders: 
 

THAT the said respondent, RD Containers & Shipping (Universal Moving) Mr Ron Dods do hereby pay the amount of 
$823.08 (the amount being inclusive of GST and interest) to the applicant, Cotter Family Trust t/a Tilt-A-Crane within 7 
days of the date of this order.   

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 01088 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES COTTER FAMILY TRUST T/A TILT-A-CRANE  

APPLICANT 
-v- 
RD CONTAINERS & SHIPPING (UNIVERSAL MOVING) 
MR RON DODS  

RESPONDENT 
CORAM COMMISSIONER S WOOD  
DATE MONDAY, 12 OCTOBER 2009  
FILE NO RFT 17 OF 2009  
CITATION NO 2009 WAIRC 01088 
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Catchwords Owner-driver contract - Referral of dispute re payment of claims - Owner-Drivers (Contracts and 
Disputes) Act 2007 - ss 38, 44 and 47 

Result Unpaid entitlements awarded 
Representation  
Applicant Mr B Cotter 
Respondent No appearance 
 

Reasons for Decision 
1 There was no appearance by the respondent at hearing.  I read into the record the history of correspondence from the 

respondent as to why he would not attend at hearing and gave my reasons for proceeding to hear the matter in his absence.  I 
do not seek to repeat my comments here except to say that the respondent was duly notified of the hearing and it was reiterated 
that the hearing would proceed as listed in response to his correspondence.  Mr Dods’ comments that somehow the respondent 
was in administration and under the guidance of certain firms were not confirmed by either of these firms when contacted by 
my Associate.  There is then no barrier to the Commission proceeding without order from the Supreme Court.  Finally, 
Mr Dods complained of a medical condition and a requirement to attend a medical appointment.  The Commission was only 
advised of that on the morning of the hearing, it is said to be an ongoing condition, rather than critical incident and the 
appointment time did not coincide with the hearing time.  No medical evidence was provided.  As for his work commitments 
he was obliged to order his affairs appropriately. 

2 Mr Cotter’s evidence is straightforward.  Mr Dods telephoned him on about 10 April 2009.  Mr Dods wanted him to transport a 
container from an address in Kenwick to a location in Bunbury. . The price agreed was $800 inclusive of GST.  The contract 
details were confirmed in writing by Mr Dods [Exhibit A1].  The job was completed by one of Mr Cotter’s drivers who 
collected the cheque from the receiver of the goods and gave this cheque to Mr Cotter.  Mr Cotter then arranged for this cheque 
to be handed over to Mr Dods.  Mr Dods asked Mr Cotter to do some further work and that he be paid after this work.  The 
work never eventuated and Mr Cotter asked to be paid for the completed work, ie $800.  Mr Dods said he would pay the 
money but continued to provide excuses as to the non-payment.  The amount of $800 has never been paid.  This fact is backed 
up by Mr Dods comment in his letter to the Commission of 8 October 2009 when he says that, “Arrangements are currently 
being confirmed to organise settlement on behalf of Claimant within 14 days”.  Mr Cotter says that the job was to be cash on 
delivery and the job was completed on 17 April 2009.  I accept his evidence entirely and I find that he had a contract for 
delivery of goods for which he would be paid $800 which includes GST.  The job was completed by his business and he has 
never been paid for the services of his business.  He is then owed $800. 

3 Mr Cotter claims also interest at the rate of 6% for 133 days and $100 as an Administration fee for his troubles and costs in 
pursuing the money and this claim.  I would not award the $100 as it did not form part of any agreed contractual condition.  I 
would award interest of 6% based on the amount of $800 for the period 18 April 2009 to the date of the order of the 
Commission.  This is a period of 25 weeks.  The calculation of interest is therefore 6% of $800 by 25 divided by 52 (weeks) 
equals $23.08. The total sum owing is therefore $823.08 to be paid by the respondent to the applicant within 7 days from the 
date of the order of the Commission. 

4 The interest component is stipulated in Schedule 1, Division 2 of the Owner-Drivers (Contracts and Disputes) Act 2007.  It 
states: 

“Division 2 — Interest on overdue amounts 
2.  Interest payable on overdue amounts 
 (1) Interest is payable on so much of an amount that —  
 (a) is payable under this contract by a party to another party on or before a certain date; and 
 (b) is unpaid after that date. 
 (2) The interest must be paid for the period beginning on the day after the date on which the amount is due and 

ending on and including the date on which the amount payable is paid. 
 (3) The rate of interest at any time is equal to that prescribed for that time under the Civil Judgments Enforcement 

Act 2004 section 8(1)(a).” 
5 The Civil Judgments Enforcement Act 2004 section 8(1)(a) states: 

“8. Interest on judgment sums 
 (1) Interest is to be paid on the unpaid amount of a judgment sum from the date of the judgment until the 

date on which the judgment sum is paid —  
 (a) at the rate prescribed by the regulations;” 

6 The Civil Judgments Enforcement Regulations 2005 state: 
“Part 2 — Interest on judgment debts 

4. Interest on unpaid amount of judgment sum 
 (1) The rate of interest for the purposes of the Act section 8(1)(a) is 6.00% per annum.” 
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2009 WAIRC 00653 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES WA HIAB SERVICES  

APPLICANT 
-v- 
HENDERSON RESOURCE INVESTMENTS PTY LTD TRADING AS RESOURCE 
FABRICATION SERVICES AND SEAVIEW ASSET PTY LTD TRADING AS SAFE RIDE 
TYRES  

RESPONDENTS 
CORAM COMMISSIONER S WOOD  
DATE THURSDAY, 10 SEPTEMBER 2009  
FILE NO RFT 13 OF 2009  
CITATION NO 2009 WAIRC 00653 
 

CatchWords Owner-driver contract - Referral of dispute re non-payment of claims - Owner-Drivers (Contracts and 
Disputes) Act 2007 - ss38, 44 and 47 

Result Unpaid entitlements awarded 
Representation  
Applicant Mr J Mountfort 
Respondent No appearance 
 

Reasons for Decision 
1 This is a claim under s.40 of the Owner Driver (Contracts and Disputes) Act 2007 for payment for two jobs involving the 

removal and delivery of goods.  The value of the jobs is said to be $3,426.50 and $1,232 (both inclusive of GST).  Mr 
Mountfort says that Mr Barry Henderson hired his truck and services and hence he has made the claim against Mr Henderson 
personally.  Mr Mountfort says also that if the claims should instead have been made against Resource Fabrication Services 
and Safe Ride Tyres respectively then he would seek to have the names of the respondents amended.  I will deal later with the 
identity of the respondent. 

2 The applicant’s application reads as follows: 
“Mr Barry Henderson hired my truck for two separate jobs one under the name SAFE RIDE TYRES and the second job 
was for RESOURCE FABRICATION.  The total amount payable is $4658.50 to be payed in 7 days only.  It has been two 
months and still no outcome.  Also he gave me a cheque to cash two weeks after the jobs but it was dishonoured and I 
was charged a dishonour fee.” 

3 The Owner-Drivers (Contracts and Disputes) Act 2007 was enacted: 

• to promote a safe and sustainable road freight transport industry by regulating the relationship between persons who 
enter into contracts to transport goods in heavy vehicles and persons who hire them to do so; and 

• to establish the Road Freight Transport Industry Tribunal and the Road Freight Transport Industry Council, 
and for related purposes. 

4 Section 38 permits the Commission, sitting as the Road Freight Transport Industry Tribunal, to hear and determine certain 
disputes.  Section 40 (a) provides: 

“40. Persons who may refer disputes and matters to the Tribunal 
 A dispute or matter may be referred to the Tribunal —  

(a) in the case of a dispute arising under or in relation to an owner-driver contract, by —  
 (i) a person who is a party to the owner-driver contract; or 
 (ii) a transport association in which a party to the owner-driver contract is eligible to be 

enrolled as a member; or 
 (iii) an inspector; or 
 (iv) the Minister;” 



2234 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 89 W.A.I.G. 
 

5 Sections 4 and 5 are relevant and state: 
“4. Meaning of “owner-driver” 

………. 
(2) For the purposes of this Act an “owner-driver” is —  

(a) a natural person —  
(i) who carries on the business of transporting goods in one or more heavy vehicles 

supplied by that person; and 
(ii) whose principal occupation is the operation of those vehicles (whether solely or 

with the use of other operators); or 
(b) a body corporate (other than a listed public company) that carries on the business of 

transporting goods in one or more heavy vehicles that are —  
(i) supplied by the body corporate or an officer of the body corporate; and 
(ii) operated by an officer of the body corporate (whether solely or with the use of 

other operators) whose principal occupation is the operation of those vehicles; or 
(c) a partnership of persons, at least one of whom is a person referred to in paragraph (a). 

5. Meaning of “owner-driver contract” 
(1) For the purposes of this Act, an “owner-driver contract” is a contract (whether written or oral or 

partly written and partly oral) entered into in the course of business by an owner-driver with another 
person for the transport of goods in a heavy vehicle by the owner-driver. 

(2) It does not matter that an owner-driver contract provides for an owner-driver to perform services 
other than transporting goods, as long as the services to be performed under the contract 
predominantly relate to the transport of goods. 

(3) To avoid doubt, an owner-driver contract does not include a contract that is a contract of 
employment.” 

Background 
6 On 5 August 2009 my Associate spoke to Mr Henderson about listing this matter for a conference.  Mr Henderson advised that 

he was not willing to talk to anyone from this Tribunal because he had received a registered letter from the applicant indicating 
that the applicant would be taking action in the Magistrate’s Court.  Mr Henderson stated that unless he received a registered 
letter from the applicant to say that the applicant would not pursue this claim in the Magistrate’s Court, he would not entertain 
any claim by the applicant.   He was not willing to attend a conference before the Tribunal.  Accordingly, this matter was listed 
for hearing on 25 August 2009 and the notice of listing was forwarded to the parties on 7 August 2009. 

7 Mr Henderson then sent a facsimile to the Tribunal on 24 August 2009 which states:  
“With reference to the matter RFT 13 of 2009, I am not the responsible entity (Barry Henderson nominated respondent) 
for this claim.  As a search of the business names listed on the submitted invoices would have revealed, that two corporate 
entities are in fact the owners of these businesses, not my-self (Barry Henderson). 
Please correct your records to reflect the true facts, as scheduled be-low for your information and reference: 
Item.1. Invoice No: 491 Dated, 21/4/2009 $3,426.50, addressed to: Resource Fabrication, PO Box 2007, Ellenbrook WA 
6069. This registered business name “Resource Fabrication Services” is owned by “Henderson Resource Investments Pty 
Ltd” ACN: 114-794-419. 
Item.2, Invoice No: 489 Dated, 23/4/2009 $1,232.00, addressed to: Safe Ride Tyres, Unit2/28 Comserv loop, Ellenbrook 
WA 6069.  This registered business name “Safe Ride Tyres” is owned by “Seaview Asset Pty Ltd” ACN: 129-240-017. 
As I (Barry Henderson) am not the legal respondent for these claims, as the nominated companies are and should be 
registered as the two separate respondents, I would request that the hearing scheduled for 10:30Am 25th August 2009 be 
adjourned “Sine Die” whilst the correct information is entered into the court records and then a representative of the two 
companies will be available to attend the re-scheduled hearing, thank you!” 

8 I instructed my Associate to contact Mr Henderson and inform him that the Tribunal had received his facsimile, but the hearing 
would go ahead as scheduled and he needed to attend if he wished to present his case.  A message was left on his voicemail. 

9 On the morning of 25 August 2009, prior to the hearing, Mr Henderson left two voicemail messages with my Associate in the 
following terms: 

“It is quite clear that it is not a personal debt so I don’t see how a Commissioner can deal with a debt that does not belong 
to me, a debt that belongs to a corporate identity.  This is all quite clear from my communication. 
Unfortunately I am committed to attend a client engineering meeting this morning and cannot attend.  I don’t understand 
why I should attend as it is not my personal liability.  If there is any decision made against me personally, I will appeal 
that so I cannot see any advantages to any decision against me, how a debt can be attributed to me personally when it has 
been invoiced to a corporate identity. 
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I do apologise for my non-attendance.  Any outcome ordered by the Commissioner I will deal with it.  It is not my debt, it 
is a corporate debt.  Hope the Commissioner will take that into consideration and adjourn the hearing sine die so that 
representatives from the corporate identities can attend and deal with it accordingly.” 

10 I instructed my Associate to telephone Mr Henderson and inform him that the hearing as scheduled would go ahead.  If he 
wished to present any material to the Tribunal he needed to be at the hearing to present his case.  He advised again that it 
should not be against him personally but against the corporate identities.  He then asked about the process of the court and the 
appeal process and my Associate advised him that he would need to get legal advice about any appeal process.  He advised that 
he could not attend as he had a very important meeting that morning. 
Evidence 

11 Mr Mountfort attended at hearing and gave evidence.  Mr Henderson did not attend as foreshadowed by him.  Mr Mountfort’s 
evidence is that he runs a business as a truck driver under the company name of WA Hiab Services.  He says that Mr 
Henderson telephoned him on 22 April 2009 and asked him to do two jobs as soon as he was free.  One job was to remove 
goods from Canning Vale and deliver them to an address in Ellenbrook, and the other job was to remove goods from Wangara 
to Ellenbrook.  Mr Mountfort asked Mr Henderson to send him a facsimile stating the addresses for pick-up and delivery.  Mr 
Mountfort received that facsimile that afternoon.  The facsimile was tendered as Exhibit A1 and was signed by Barry 
Henderson.  The signature being the same as that on Mr Henderson’s letter to the Tribunal of 24 August 2009.  Exhibit A1 
reads as follows: 

“Hi Jason 
As per our telephone discussion to-day please see the following: 
Job No. 1 
Pick up from: Croc Tyres, No. 16 Mordaunt Street 
7:30am  23/4/2009 Canning Vale WA. 
Deliver to: Unit 2/28 Comserv Loop 
 Ellenbrook WA 
Job No. 2 
Pick up from: U8/42 Conquest Way 
7.30am  27/4/2009 Wangara WA 
Deliver to: Unit 1/28 Comserv Loop 
 Ellenbrook WA 
Thank you! 
Regards 
Barry Henderson” 

12 There are several handwritten notes on the facsimile which Mr Mountfort says are his hand writing.  He says that he made a 
note of the times for the jobs and that Mr Henderson told him to make the invoices out to Safe Ride Tyres and to Resource 
Fabrication Services when the jobs were finished.  Mr Mountfort wrote these names on the facsimile.  He later completed two 
invoices [Exhibits A2 and A3] and forwarded these to Mr Henderson for payment.  Albeit he issued the invoice to Safe Ride 
Tyres before the second job was finished as the work took longer than expected.  The invoices read as follows; 

“Invoice No: 489 
Billing: Safe Ride Tyres 
Unit 2/28 Comserv Loop 
ELLENBROOK  WA   6069 

Order Description Hours taken Price Extended Price 

 P/UP tyres and racking from 16 Mordaunt St 
Canningvale and deliver to Ellenbrook factory 3x 
trips (25/04/09) 

12 $70.00 $840.00 

 P/UP racking and forklift from Canningvale factory 
and deliver to Ellenbrook factory (25/04/09) 

4 $70.00 $280.00 

 Net Total $1,120.00 

 GST $112.00 

 Total Due $1,232.00” 

“Invoice No: 491 
Resource Fabrication 
P O Box 2007  
ELLENBROOK  WA  6069 
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Order Description Hours 
taken 

Price Extended Price 

27/04/09 P/Up mixed loads from U8/42 Conquest Loop Wangara and 
deliver to U1/28 Comserve Loop Ellenbrook 4 x loads 

13 $70.00  $910.00 

29/04/09 P/UP mixed load from Wangara and deliver to Ellenbrook 1 
X load 

4 $70.00 $280.00 

02/05/09 P/UP mixed loads from Wangara and deliver to Ellenbrook 
3 X loads 

11 $70.00 $770.00 

03/05/09 P/UP mixed loads from Wangara and deliver to Ellenbrook 
2 X loads 

9 $70.00 $630.00 

06/05/09 P/UP mixed load from Wangara and deliver to Ellenbrook 1 
x trip 

3.5 $70.00 $245.00 

07/05/09 P/UP mixed load from Wangara and deliver to Ellenbrook 1 
x trip 

4 $70.00 $280.00 

 Net Total $3,115.00 

 GST $   311.50 
 TOTAL DUE $3,426.50” 

13 Mr Mountfort says that he completed the Canning Vale job on 23 April 2009.  He picked up several loads of tyres, machinery 
and forklifts and delivered them to Unit 1, Comserv Loop in Ellenbrook.  As for the second job Mr Mountfort says he shifted 
Mr Henderson’s, “fabrication stuff, steel, cranes, benchtops, all his work stuff for his fabrication shop”, and delivered them to 
Unit 2 in Comserv Loop.  Mr Mountfort gave evidence as to the hours he worked on which days when he completed these 
jobs.  Mr Mountfort says that Mr Henderson helped him with the removals. 

14 Mr Mountfort says that when he asked Mr Henderson for part payment of the jobs, as the bill was getting “pretty big”, Mr 
Henderson agreed to this and advised him to make the first job out to Safe Ride Tyres and he would give Mr Mountfort a 
cheque for that job.  Mr Mountfort says that he made out the invoice to Safe Ride Tyres that night and presented it to Mr 
Henderson the next day.  Mr Henderson gave him a cheque but asked that he not cash it for two weeks as Mr Henderson had 
not been paid at that time by another company for a job.  They agreed that Mr Mountfort would cash the cheque on 20 May 
2009.  Mr Mountfort says that cheque bounced and he tendered a letter from the ANZ bank dated 27 May 2009 [Exhibit A4] 
which advised that a cheque in the name of “Seaview Asset Pty Ltd Trading as” for the sum of $1,232 had been returned 
unpaid. 

15 Mr Mountfort says that he operated on an hourly charge of $70 with a three hour minimum, plus GST.  This is the price they 
agreed on during the first conversation on 22 April 2009.  Mr Mountfort posted the last invoice for Resource Fabrication 
Services to Mr Henderson.  Mr Mountfort followed up the payment and Mr Henderson told him that he would pay him as soon 
as he could.  Finally, Mr Mountfort says that he lost his cool a bit in a telephone conversation with Mr Henderson and told him 
that if he could not pay then he, Mr Mountfort, would have to take legal proceedings.  Mr Mountfort says that Mr Henderson 
replied, “Well, you’ll have to do what you have to do if that’s what you want to do”.  Mr Mountfort says that he worked out 
then that Mr Henderson was not going to pay him. 
Considerations 

16 I have no hesitation in accepting the evidence of Mr Mountfort.  His evidence was comprehensive, consistent, credible and 
substantiated by contemporaneous documentation.  It is clear that he contracted with Mr Henderson to do two removal jobs.  
He completed these jobs and has not been paid for them.  He has explained to my satisfaction the terms agreed under the 
contract and the hours undertaken in completing the jobs; the jobs being contracted on the basis of an hourly rate.   

17 It is apparent from the history of this matter that Mr Henderson has approached the claim at all times with a degree of 
reluctance.  It was by choice that he decided to not attend at hearing, having been given sufficient notice of the hearing.  Such 
matters cannot be conducted simply at his convenience. 

18 Mr Mountfort dealt at all times directly with Mr Henderson.  In short he agreed with Mr Henderson to do the two removal jobs, 
he completed the jobs and is now due the monies owed as a consequence of completing the work.  These monies are $1,232 
and $3,426.50 respectively.  The question then is whether Mr Henderson is personally liable for the monies or other entities.   

19 It is also apparent from Mr Mountfort’s evidence and Exhibit A1 that Mr Henderson asked that the invoices be directed to Safe 
Ride Tyres and to Resource Fabrication Services.  Mr Mountfort agreed to do this and consequently directed the invoices 
accordingly.  Mr Henderson has helpfully, by his letter of 24 August 2009, indentified the correct company names behind these 
two trading names.  They are Henderson Resource Investments Pty Ltd trading as Resource Fabrication Services and Seaview 
Asset Pty Ltd trading as Safe Ride Tyres.  It is apparent from Exhibit A4 that the cheque presented by Mr Henderson for the 
sum of $1,232 for the first job was in the name of “Seaview Asset Pty Ltd trading as”.  The last part of the name does not 
appear on the bank’s letter.  In these circumstances I am confident that the entities responsible for payment of the monies are 
Henderson Resource Investments Pty Ltd trading as Resource Fabrication Services and Seaview Asset Pty Ltd trading as Safe 
Ride Tyres 
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20 I will issue firstly an order varying the respondent’s name from Barry Henderson to Henderson Resource Investments Pty Ltd 
trading as Resource Fabrication Services and Seaview Asset Pty Ltd trading as Safe Ride Tyres.  I will issue also an order for 
the respondent, Seaview Asset Pty Ltd trading as Safe Ride Tyres to pay the amount of $1,232.00 to the applicant, WA Hiab 
Services, within 7 days of the date of the order; and the respondent, Henderson Resource Investments Pty Ltd trading as 
Resource Fabrication Services to pay the amount of $3,426.50 to the applicant, WA Hiab Services, within 7 days of the date of 
the order. 

 
 

2009 WAIRC 00680 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES WA HIAB SERVICES 

APPLICANT 
-v- 
BARRY HENDERSON 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 18 SEPTEMBER 2009 
FILE NO RFT 13 OF 2009 
CITATION NO. 2009 WAIRC 00680 
 

Result Order made to substitute the respondent 
Representation 
Applicant Mr J Mountfort 
Respondent No appearance 
 

Order 
HAVING heard Mr J Mountfort on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders: 

THAT the name of the respondent be deleted and substitute instead the names, Henderson Resource Investments Pty Ltd 
trading as Resource Fabrication Services and Seaview Asset Pty Ltd trading as Safe Ride Tyres. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 
 

2009 WAIRC 00681 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES WA HIAB SERVICES 

APPLICANT 
-v- 
HENDERSON RESOURCE INVESTMENTS PTY LTD TRADING AS RESOURCE 
FABRICATION SERVICES AND SEAVIEW ASSET PTY LTD TRADING AS SAFE RIDE 
TYRES 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 18 SEPTEMBER 2009 
FILE NO RFT 13 OF 2009 
CITATION NO. 2009 WAIRC 00681 
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Result Unpaid entitlements awarded 
Representation 
Applicant Mr J Mountfort 
Respondents No appearance 
 

Order 
HAVING heard Mr J Mountfort on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders: 

THAT the said respondent, Seaview Asset Pty Ltd trading as Safe Ride Tyres do hereby pay the amount of $1,232.00 to 
the applicant, WA Hiab Services within 7 days of the date of this order.   
THAT the said respondent, Henderson Resource Investments Pty Ltd trading as Resource Fabrication Services do hereby 
pay the amount of $3,426.50 to the applicant, WA Hiab Services within 7 days of the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Notation of— 

The following were matters before the Commission sitting as the Road Freight Transport Industry Tribunal pursuant to 
s 38 of the Owner-Drivers (Contracts and Disputes) Act 2007 that settled prior to an order issuing. 

Parties Commissioner Application 
Number 

Dates Matter Result 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Kelair Holdings Pty Ltd 
t/as Instant Waste 
Management 

Smith SC RFT 5/2008 28/01/2009 
5/02/2009 
3/09/2009 
 

Referral of dispute 
re payment of a 
claim 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Kings Transport 
Services 

Smith SC RFT 2/2009 18/03/2009 
 

Referral of dispute 
re payment of a 
claim 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Toll Autologistics Smith SC RFT 3/2009 18/03/2009 
19/06/2009 
 

Referral of dispute 
re payment of 
claims 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Linfox Transport Pty 
Ltd 

Smith SC RFT 10/2009 9/06/2009 
 

Referral of dispute 
re payment of a 
claim 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Comyns Holding Pty 
Ltd t/as Comyns 
Holding Pty Ltd 

Smith SC RFT 11/2009 11/06/2009 
 

Referral of dispute 
re payment of a 
claim 

Discontinued 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

IGA D Distribution Smith SC RFT 2/2008 12/11/2008 
 

Referral of dispute 
re alleged conduct 
of negotiations 

Discontinued 

 

 

 




