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Workplace Relations Act 1996 (Cth), s 4(1), s 5, s 6, s 16 
Result: 
Appeal dismissed  
Category:    B  
Representation: 
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Respondent : No appearance  

Solicitors: 
Appellant : In person 
Respondent : Derek Schapper  

Case(s) referred to in judgment(s): 
Australian Competition & Consumer Commission v C G Berbatis Holdings Pty Ltd [1999] FCA 1151; (1999) 95 FCR 292 
Gerhardy v Brown (1985) 159 CLR 70 
Guest v Kimberley Land Council [2009] WAIRC 1155 
Guest v Kimberley Land Council [2009] WAIRC 150 
Guest v Kimberley Land Council [2009] WAIRC 443 
Guest v Kimberley Land Council [2009] WAIRC 668 
1 PULLIN J:  This is an appeal by the appellant against an order of the Full Bench of the Western Australian Industrial 

Relations Commission (WAIC), whereby the Full Bench dismissed an appeal against an order of Commissioner Wood 
that 'the hearing of jurisdiction be reopened'. 

2  The background is as follows.  The appellant was employed by the respondent until she was dismissed on 
27 October 2008.  The appellant filed an application with the Commission alleging that the termination of her 
employment was harsh, oppressive and unfair and sought a reinstatement order.  The respondent denied the allegation of 
unfair dismissal but also raised an issue about the jurisdiction of the Commission to hear and determine the application.  It 
did this by claiming that it was a trading corporation and therefore a 'constitutional corporation' as defined in the 
Workplace Relations Act 1996 (Cth) (WRA).  If it were such an entity, then the Commission did not have jurisdiction to 
hear and determine the application. 

3  Commissioner Wood decided he would consider the jurisdiction issue at a preliminary hearing.  The 
commissioner conducted the hearing and then published reasons in which he concluded that the respondent bore the onus 
of proving that it was a constitutional corporation; that it had not discharged the onus; and that in consequence the 
Commission had jurisdiction: Guest v Kimberley Land Council [2009] WAIRC 150.  The respondent filed an application 
for leave to appeal to the Full Bench against that decision pursuant to s 49(2) of the Industrial Relations Act  1979 (WA) 
(IRA).  The Full Bench pointed out that there had been no award, order or declaration as required by s 34 of the IRA and 
the appeal was adjourned to allow the respondent to consider its position.  The respondent discontinued that appeal. 

4  The respondent then applied to Commissioner Wood to reopen the hearing concerning jurisdiction.  
Commissioner Wood heard the application and made the order which was the subject of the appeal to the Full Bench, 
which resulted in the order, which is now the subject of the appeal to this court.  Commissioner Wood's reasons for the 
order appear in Guest v Kimberley Land Council [2009] WAIRC 443.  Those reasons reveal that Commissioner Wood 
reopened the hearing because he decided he had erred in his earlier reasons in deciding that the onus was on the 
respondent to prove that it was a trading corporation and therefore a constitutional corporation.  Instead the commissioner 
found that the onus was on the appellant to establish that the Commission had jurisdiction.    

5  The appellant appealed against the order of Commissioner Wood reopening the hearing.  The appeal came before 
the Full Bench.  It granted leave to appeal pursuant to s 49(2a) of the IRA, but then made an order dismissing the appeal.  
That is the order appealed against in these proceedings.  The Full Bench in its reasons (see Guest v Kimberley Land 
Council [2009] WAIRC 668; [2009] WAIRC 1155) in effect, held that the commissioner erred in both his decisions.  The 
Full Bench said that the jurisdictional issue did not turn upon, and could not be determined, by considering who bore the 
onus of proof.   

6  In the course of the Full Bench's reasons, the Acting President referred to provisions of the Commonwealth 
Constitution  and the WRA to explain why the Commission would be deprived of jurisdiction if the respondent was found 
to be a trading corporation.  These included a reference to s 51(xx) and s 109 of the Constitution and s 4(1), s 5, s 6 and 
s 16 of the WRA, the combined effect being that if the respondent is a trading corporation, the Commission has no 
jurisdiction. 
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7  The Acting President said at [82]: 

(c) The determination of the question of whether the KLC was a trading corporation should have 
been determined as a constitutional or statutory fact in the way described by Brennan J in 
Gerhardy v Brown (1985) 159 CLR 70, 141 - 142. 

8  The Acting President added at [84]: 
This is because although Ms Guest has established that the Commissioner did err in his consideration of 
the onus of proof issue, this does not mean that the jurisdictional question should not have been reopened 
… If the appeal is dismissed then the matter will remain with or be returned to the Commissioner who can 
then act in accordance with the order which was appealed against. 

9  The Full Bench adjourned to allow further submissions to be made as to the appropriate course and for the 
appropriate orders to be made.  After hearing submissions, the Full Bench published supplementary reasons (Guest v 
Kimberley Land Council [2009] WAIRC 1155) in which Ritter AP said: 

The KLC submitted, as postulated at [84] of my reasons, that leave to appeal should be granted and the 
appeal dismissed.  In summary, this was because: 
(a) Both decisions made by the Commissioner at first instance were in error because they were 

determined by the application of an onus of proof. 
(b) Whether or not the KLC is a trading corporation is a constitutional or statutory fact and the 

evidence to date does not allow a satisfactory finding to be made. 
(c) The unsatisfactory state of the evidence cannot be overcome or avoided by resort to an onus. 
(d) The re-opening of the hearing and the taking of additional evidence is the only way in which the 

present uncertainty about whether the KLC is a trading corporation can be overcome  [3]. 
10  Ritter AP recorded the submissions of the appellant, these being to the effect that the Commissioner was in error 

in deciding to reopen the question of jurisdiction.  In making this submission the appellant contended that the Full Bench 
erred in deciding that the question of whether the respondent is a trading corporation should be determined as a 
constitutional or statutory fact in accordance with the process described by Brennan J in Gerhardy v Brown (1985) 159 
CLR 70 [4]. 

11  Ritter AP stated that he remained of the opinion that the issue which had to be determined by the commissioner 
was squarely within the observations made by Brennan J in Gerhardy.  Ritter AP then affirmed his preliminary view that 
leave to appeal should be granted and the appeal dismissed.  Commissioners Scott and Mayman agreed.  Orders were 
made accordingly. 

12  The appellant's grounds of appeal as amended at the hearing read: 
The decision of the Full Bench is erroneous in law on the following grounds:- 
1. The Full Bench erred in the construction or interpretation of the term 'trading corporation' in 

s51(xx) of the Constitution and s4 and s6 of the Workplace Relations Act 2006 [sic] (Cth) by 
determining that, in accordance with the reasoning of Brennan J in Gerhardy v Brown 159 CLR 
70 at 141-142 and subsequent authorities quoted by the Full Bench, the fact of whether the 
Respondent is a trading corporation: 
a. is a 'constitutional fact' and not an ordinary jurisdictional fact between the parties; 

and 
b. as a 'constitutional fact' is governed by exceptional rules of evidence and not 

ordinary rules of civil evidence. 
2. The Full Bench erred in the construction and interpretation of the term 'trading corporation' in s4 

and s6 of the Workplace Relations Act 2006 [sic] (Cth) and s51(xx) of the Constitution by 
ordering that the appeal be dismissed and the matter returned to a single Commissioner to 
determine whether the Respondent is a trading corporation in accordance with its Reasons for 
Decision as to 'constitutional facts' and exceptional rules of evidence and procedure per 
Brennan J in Gerhardy v Brown 159 CLR 70 at 141-142. 

3. The Full Bench erred in its interpretation or construction of 78B of the Judiciary Act 1903 (Cth) 
by finding that it did not apply to the Full Bench's request for supplementary submissions on the 
interpretation or construction of the concept of 'constitutional fact' in general and the issue of 
whether or not the term 'trading corporation' was a constitutional fact or an ordinary fact in this 
matter. 
This appeal notice is made pursuant to section 90(1)(b) of the Industrial Relations Act 1979 
(WA) on the ground that the order and reasons of the Full Bench identified in this notice are 
erroneous in law in that there has been an error in the construction or interpretation of the s4 and 
s6 of the Workplace Relations Act 2006 [sic] (Cth) and s 51(xx) of the Constitution of Australia 
in the course of making the decision appealed against. 

13  Section 90 of the IRA states that: 
(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of 

the … Full Bench … 
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(a) on the ground that the decision is in excess of jurisdiction in that the matter the 
subject of the decision is not an industrial matter; 

(b) on the ground that the decision is erroneous in law in that there has been an error in 
the construction or interpretation of any Act, regulation, award, industrial agreement 
or order in the course of making the decision appealed against; or 

(c) on the ground that the appellant has been denied the right to be heard, 
but upon no other ground. 

14  The appellant relies only upon s 90(1)(b) and contends in her written submissions that: 
15. The basis of this appeal is that the Full Bench's decision is erroneous in law in interpreting or 

constructing [sic] the statutory provision 'trading corporation' in s 51(xx) of the Constitution and 
s 4 and s 6(1)(a) of the WRA as a 'constitutional fact' as opposed to an ordinary fact between the 
parties.  This erroneous interpretation then leads to the Full Bench's further legal error that the 
standard rules of evidence do not apply in determining the statutory term 'trading corporation' 
because such standard evidentiary rules may be suspended when determining a 'constitutional 
fact'. 

15  This was repeated in the appellant's oral submissions.  I do not accept the appellant's submission.  The decision of 
the Full Bench was the order it made - see the definition of 'decision' in s 7(1) of the IRA.  The order was 'the appeal is 
dismissed'.  'In the course of making the decision' (see s 90(1)(b) of the IRA), it is true that Ritter AP referred to the 
Constitution and statutory provisions identified above, but they were merely referred to in order to explain why the 
Commission would have no jurisdiction if the respondent was a trading corporation.  There was no construction or 
interpretation of any of these provisions.  Having explained why the Commission  had no jurisdiction if the respondent 
was a trading entity, the Full Bench then decided the issue before it, which was how Commissioner Wood had to 
approach the task of determining whether the respondent was or was not a trading corporation.  It held that this had to be 
determined in the manner referred to by Brennan J in the Gerhardy v Brown case.  Thus, grounds of appeal 1 and 2 which 
assert an error in the construction or interpretation of s 51(xx) of the Constitution and s 4 and s 6 of the WRA have no 
merit. 

Section 78B of the Judiciary Act 
  Ground 3 alleges an error in the interpretation or construction of s 78B of the Judiciary Act 1903 (Cth).  The Full 

Bench rejected the submission that s 78B of the Judiciary Act applied and said at [7] of its supplementary reasons, that the 
points made in its earlier reasons were about the way in which the commissioner 'as a matter of onus and procedure' had 
decided to reopen the question of jurisdiction.  The Full Bench said that the reasons also covered the basis upon which, 
and the way the Commission should receive evidence to determine whether a respondent is a trading corporation.  The 
Full Bench said that those points did not involve a 'matter arising under the Constitution or involving its interpretation' 
which was the required criterion for the issuing of s 78B notices.  The Full Bench also said that the characterisation of the 
respondent as a trading corporation or otherwise did not arise in the appeal.  That is correct.  No question about the 
construction or interpretation of s 78B arose.  Ground 3 has no merit.  In this court the appellant asserted that s 78B 
notices should be issued.  Section 78B does not apply just because a party asserts that it applies.  It is the duty of the court 
to decide whether s 78B applies: Australian Competition & Consumer Commission v C G Berbatis Holdings Pty Ltd 
[1999] FCA 1151; (1999) 95 FCR 292.  For reasons given above, no matter arose under the Constitution or involved its 
interpretation and the court did not require s 78B notices to issue for that reason. 

17  The appeal should be dismissed. 
18 BUSS J:  I agree with Pullin J.  During oral submissions before this court, I asked the appellant to identify the statutory 

provision which she contended, for the purposes of s 90(1)(b) of the Industrial Relations Act 1979 (WA), had been 
wrongly construed or interpreted by the Full Bench of the Commission.  The appellant referred to the definition of 
'constitutional corporation' in s 4(1) of the Workplace Relations Act 1996 (Cth).  The Full Bench did not construe or 
interpret this provision.  No issue concerning the construction or interpretation of the definition of 'constitutional 
corporation', and no issue in relation to the proper application of that definition, is likely to arise in the pending 
proceedings before the Commission until the facts relevant to the characterisation of the respondent as a 'constitutional 
corporation' or not have been fully found.  I am satisfied that this court does not have jurisdiction to entertain the 
purported appeal.  It should be dismissed. 

19 KENNETH MARTIN J:  I agree with Pullin JA.   
20  The appellant, in my view, has wholly failed to meet the requirements of s 90(1)(b) of the Industrial Relations 

Act, as regards her threshold obligation to identify a 'construction or interpretation' issue arising from any relevant quarter 
and sufficient to lay a jurisdictional foundation for an appeal to this court. 

21  Rather, it seems to me that the appellant seeks to ventilate what is, in substance, a procedural grievance - over the 
manner in which the Commission would go about ascertaining whether or not the respondent is a trading corporation, 
from an evidentiary perspective.  That substantive grievance does not identify an arguable construction or interpretation 
error arising in the course of the making of the decision by the Full Bench which is appealed. 
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2010 WAIRC 00257 
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RESPONDENT 
CORAM PULLIN J 
 BUSS J 
 KENNETH MARTIN J 
DATE HEARD THURSDAY, 4 MARCH 2010 
DATE DELIVERED THURSDAY, 25 MARCH 2010 
FILE NO/S IAC 3 OF 2009 
CITATION NO. 2010 WAIRC 00257 
 

Result Appeal dismissed 
Representation 
Appellant Ms K Guest (In person) 
Respondent Mr D Schapper (of Counsel) for the Respondent 
 

Order 
HAVING HEARD Ms K Guest on her own behalf and Mr D Schapper (of Counsel), on behalf of the Respondent THE COURT 
HEREBY ORDERS THAT:- 

The appeal is dismissed. 
(Sgd.)  J SPURLING, 

[L.S.] Clerk of Court. 
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BETWEEN : JOHN PALERMO 
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CHARLES HENRY ROSENTHAL 
Respondent 
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Jurisdiction : Western Australian Industrial Relations Commission 
Coram : Acting Senior Commissioner P E Scott 
Citations : 2010 WAIRC 00006, 2010 WAIRC 00023 
File No : U 10 of 2009, B 101 of 2009 
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CatchWords :  Industrial Law (WA) - Decision of Commission was a 'finding' under s 49(2a) of the 
Industrial Relations Act 1979 (WA) - what constitutes a 'decision' of the Commission 
considered - oral rulings not a decision within the meaning of s 49 of the Act - application to 
amend grounds of appeal - interlocutory order made - principles of case management 
considered - public interest requirement in s 49(2a) not satisfied - purpose of speaking to the 
minutes considered - application to amend dismissed - appeal dismissed - Industrial 
Relations Act 1979 (WA) s 22B, s 27(1)(ha), s 27(1)(hb), s 32(2), s 34, s 35, s 36, s 49, 
s 49(2a). 

Result : Application to amend appeal dismissed and appeal dismissed. 
Representation: 
Appellant : Mr Tony Palermo (as agent) 
Respondent : Ms A Bilich (of counsel) 
 

Reasons for Decision 
THE FULL BENCH: 
Background 
1 This appeal was heard on 22 April 2010.  At the conclusion of the hearing the parties were informed that the appeal and the 

application to amend the grounds of appeal would be dismissed.  The following paragraphs of these reasons for decision set out 
the reasons why we reached that decision. 

The Grounds of Appeal 
2 The appellant in the notice of appeal seeks to institute an appeal against the decision of the Commission given on 15 January 

2010 in U 10 of 2009 and B 101 of 2009.  A 'decision' within the meaning of the Industrial Relations Act 1979 (WA) (the Act) 
was not given on that day but reasons for decision were delivered.  The 'decision' was given on 21 January 2010 in the form of 
an order.  However in the schedule to the notice of appeal the grounds of appeal make it clear the appeal is against the order 
made by the Commission on 21 January 2010.  

3 The order made on 21 January 2010 was made for the purpose of limiting the period for presentation of the parties' respective 
cases pursuant to s 27(1)(ha) of the Act.  The order requires the parties present their witnesses and closing submissions within 
maximum periods.   

4 The order was made by the Commission after it had commenced the hearing of the substantive applications before the 
Commission.  The Acting Senior Commissioner in her reasons for decision said that she was concerned with the 
Commissioner's obligation to conduct hearings in an expeditious manner and do so in a manner which is fair to both sides.  
Prior to making the order the Commission had taken five days of evidence.  The Acting Senior Commissioner took the view 
that it would be appropriate to determine the periods that are reasonably necessary for the fair and adequate presentation of the 
parties' respective cases to enable the hearing and determination of the applications to be completed. 

5 The appellant seeks to appeal the order made on 21 January 2010 on grounds that he has not been afforded the right to be heard 
by the Commission in relation to the orders. 

6 Prior to making the order on 21 January 2010 the Commission made an order on 5 November 2009 which also dealt with a 
number of interlocutory issues dealing with further and better particulars and other programming orders in respect of the 
identification of witnesses and programming the length of time for evidence to be completed and submissions. 

Application to Amend the Grounds of Appeal 
7 The appellant filed a supplementary appeal book on 23 February 2010 which contains an application to amend the grounds of 

appeal to add additional grounds of appeal.  In the application to amend the grounds of appeal the appellant seeks to add a 
number of grounds of appeal to set aside a number of rulings made by the Commission which were oral rulings made during 
the course of the hearing of these applications on 31 August 2009 and 20 September 2009.  The appellant also seeks an order 
that the Commission reimburse him for the cost incurred and for time lost as a result of the provision of an incorrect and 
unedited transcript in February 2010. 

8 The schedule to the application to amend the grounds of appeal sets out a number of proposed supplementary grounds of 
appeal.  These are set out in paragraphs 4, 8 and 9(3) of the application to amend.  Paragraph 4 provides as follows: 

4. This schedule sets out the grounds of appeal supplementary to the application filed at the Commission on 1 
February 2010. They are as follows: 
(a) the ruling made by Acting Senior Commissioner P.E. Scott (Commissioner) on 20 September 2009 to 

refuse to allow me to continue to examine Chantel Rosenthal about computer records, and to refuse 
me to call Nadine Rosenthal to produce her computer and to submit to examination; 

(b) the ruling made by the Commissioner on 31 August 2009 to refuse to allow me to call Laurie 
Rosenthal to produce stock and other records and to submit to examination; and 

(c) the ruling made by the Commissioner on 31 August 2009 to refuse to allow me to examine the records 
of LS & NA Rosenthal Pty Ltd AC 092 127369 (Company), of which the Respondent, Chantel 
Rosenthal, Nadine Rosenthal and Laurie Rosenthal are directors and shareholders. 
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9 The appellant says in paragraph 4 and 8 that the Commissioner should have allowed him to call Chantel Rosenthal, Nadine 
Rosenthal and Laurie Rosenthal to be examined as witnesses.  In paragraph 9(3) the appellant makes an application for 
reimbursement of costs in relation to time for charge-out loss as the result of the incorrect and unedited transcript being 
provided to him by the Commission.  In the alternative the appellant seeks a full refund of the cost of fees paid of $1,188.  At 
the hearing of the appeal the Full Bench informed the appellant that this was not a matter that could properly form a ground of 
appeal as the provision of transcript was not a 'decision' of the Commission within the meaning of s 49 of the Act. 

The Appellant's Submissions 
10 The appellant's submissions and evidence relied upon about the speaking to the minutes of the order are set out in [44] and [56] 

of these reasons. 
11 In support of the application to amend the grounds of appeal, the appellant requested an extension of time to file the 

applications due to delay caused by the Commission as he was provided with an incorrect copy of the transcript by the 
Commission. 

12 The appellant's particulars filed on 8 June 2009 which state the reasons the respondent (applicant) was terminated are as 
follows:  'He was dismissed for serious misconduct, failing and refusing to attend to his duties, failing and refusing to attend to 
the carting of hay, failing and refusing to attending (sic) to legislative requirements and failing and refusing to attend to the 
welfare and other requirements of cattle'. 

13 The appellant says he requires to continue to cross-examine Chantel Rosenthal about computer records as this part of the cross-
examination was incomplete.  In the supplementary appeal book, the appellant contends that during cross-examination Chantel 
Rosenthal admitted compiling farm notes for the respondent and she also admitted she had typed letters to Tony Palermo on a 
computer which belonged to Nadine Rosenthal, who is Mrs Rosenthal Snr.  The appellant also claims that Tony Palermo had 
not received some of those letters and during cross-examination Tony Palermo, the agent for the appellant, asked Chantel 
Rosenthal to provide proof as to when the letters were actually typed.  The appellant claims that she could not do so without 
producing Nadine Rosenthal's computer for examination.  The appellant contends that the Acting Senior Commissioner erred 
by not requiring Nadine Rosenthal to appear to produce the computer and by not allowing Tony Palermo to continue to 
examine Chantel Rosenthal in relation to the computer.  However during oral submissions to the Full Bench, the appellant's 
agent Tony Palermo informed the Full Bench that if the computer is produced, the appellant would not require Chantel 
Rosenthal to be recalled to give evidence.   

14 In relation to the summonses to Mr and Mrs Rosenthal Snr, the appellant says that during the cross-examination of Chantel 
Rosenthal it became evident that Laurie Rosenthal, who is Mr Rosenthal Snr and his directors of LS and NA Rosenthal Pty Ltd 
carried the same stock for farming operations as the appellant did and, further, when the respondent (applicant) went on leave, 
he consigned (without the authority of the appellant) the farm and all stock to Laurie Rosenthal to manage.  The company's 
farm is located across the road at about 100 metres from the appellant's farming operations.  The appellant argues that he 
requires all stock records of the Rosenthal operations to be produced, although he admits that no allegation of theft of any 
stock is made against the respondent (applicant).  Notwithstanding this admission, the appellant claims the production of 
records and the evidence that Mr Rosenthal Snr could give would be critical and instrumental to proving the case for dismissal. 

15 The appellant says this is not a fishing exercise and that other than diaries which were produced to the Commission prior to the 
hearing he has not been able to reconcile missing cattle numbers. 

16 The appellant also argues it is relevant for him to determine whether the respondent (applicant) appropriated diesel fuel, plant 
and equipment and hardware and other farm items that contributed to the dismissal action.  Further the appellant says it is 
relevant for him to determine whether the respondent was also employed by LS and NA Rosenthal Pty Ltd whilst employed 
full-time by him. 

17 During oral submissions before the Full Bench, the appellant's agent informed the Full Bench that the appellant now only seeks 
to call evidence from Mrs Rosenthal Snr about the computer and no other issue. 

18 The appellant's agent also explained why the appellant wants to call Ms Consentino.  He said the appellant wished to call her 
because one of his principal witnesses that he had intended to call had died.  Shortly before the witness died Ms Consentino 
telephoned him and the appellant wishes to examine her about that matter. 

19 The appellant argues that if Mr Laurie Rosenthal is called to give evidence then they may not need to call five or six of their 
witnesses including the appellant's agent, Mr Tony Palermo. 

The Respondent's Submissions 
20 The respondent points out that the appellant seeks to appeal discretionary decisions made by the Commission and that the 

approach to the Full Bench to the exercise of its discretion is canvassed notably in Burswood Resort (Management) Ltd v The 
Australian Liquor, Hospitality and Miscellaneous Workers' Union, Western Australian Branch [2000] WASCA 386 at [12] - 
[13] which in turn follows well established principles laid down in House v The King (1936) 55 CLR 499 (504 - 505) and 
Norbis v Norbis (1986) 161 CLR 513 (518 - 519). 

21 The respondent also says the appeals have not complied with reg 102(3) of the Industrial Relations Commission Regulations 
2005 (the regulations) which requires a notice of appeal to 'specify the particulars relied on to demonstrate that it is against the 
weight of evidence and the specific reasons why it is alleged to be wrong in law'.  As the decisions appealed against are 
'findings' as defined in s 7 of the Act, reg 102(4) of the regulations requires the grounds of appeal to contain a statement setting 
out 'the reasons why it is considered that the appeal is of such importance that, in the public interest, an appeal should lie'.  The 
respondent points out that neither the notice of appeal nor the application to amend the grounds of appeal satisfied this 
requirement. 
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22 Further the respondent says that the appeal and the amended application to amend the grounds of appeal must fail by virtue of 
s 49(2a) of the Act because none of the matters are of such importance that, in the public interest, an appeal should lie.  The 
respondent also says that the appeal and the application to amend the appeal should fail because the appellant is not able to 
show an error of law in the exercise of discretion by the Acting Senior Commissioner. 

23 In relation to the notice of appeal, the respondent points out that the grounds relate to an alleged lack of notice given to the 
appellant about the speaking to the minutes held on 21 January 2010.  They also point out there is no complaint about the 
process leading to the draft orders been issued.  Nor is there any complaint that the appellant did not have an adequate 
opportunity to make submissions prior to the issuing of reasons for decision. 

24 The respondent says a speaking to the minutes under the Act only has a limited purpose: Tan v Paris and Christie Kafetzis t/as 
Gabriel's Café (1999) 79 WAIG 2987.  In particular, he says the purpose of a speaking to the minutes is to ensure that the 
order reflects the Commission's intention and not to challenge the order itself. 

25 The respondent also contends that in any event the order made by Acting Senior Commissioner Scott on 15 January 2010 
limiting the time for presentation of the parties' cases arose as a result of the appellant's failure to provide particulars of its case 
despite being ordered to do so by the Acting Senior Commissioner on 5 November 2009. 

26 In relation to the appellant's application to amend the grounds of appeal, the respondent says that before the appeal grounds can 
be amended an extension of time would have to be granted to the appellant as an appeal to the Full Bench must be brought 
within 21 days of the decision being appealed against (s 49(3) of the Act).  The respondent submits that an extension of time 
should not be granted in these circumstances as the appellant has not provided an acceptable explanation for a delay as a 
significant period of time has lapsed since the decisions were made in August 2009 and September 2009. 

27 In relation to the decision by Acting Senior Commissioner Scott to set aside the witness summonses, the respondent contends 
the submissions made by the appellant's agent showed the appellant's purposes for issuing the summonses were a fishing 
expedition and for an improper and ancillary purpose, namely to establish whether the witnesses had stolen cattle where it was 
not alleged in the proceedings that the respondent had stolen cattle or was dismissed for that reason. 

28 In respect of recalling Chantel Rosenthal, the respondent says her evidence in relation to the computer was limited to verifying 
she had typed certain documents on certain dates using Nadine Rosenthal's computer.  The respondent contends the appellant's 
purpose in demanding production of Nadine Rosenthal's computer was to disprove the witness' evidence about the dates on 
which she typed those letters.  Consequently, the respondent submits there is no forensic purpose for the production of the 
computer and that the production of the computer had minimal purpose in the proceedings.  A submission is also made that the 
Commission is not a forum for the appellant to retrospectively determine what the reason is for the termination of the 
respondent's (applicant's) employment. 

The Appeal is Against a Finding or Findings 
29 Pursuant to s 49(2) of the Act, an appeal lies to the Full Bench in the manner prescribed from any decision of the Commission.  

However, pursuant to s 49(2)(a) of the Act, an appeal does not lie under s 49 from a finding unless, in the opinion of the Full 
Bench, the matter is of such importance that, in the public interest, an appeal shall lie. 

30 A 'decision' is defined in s 7 of the Act to include award, order, declaration or finding.  A 'finding' is defined in s 7 of the Act to 
mean a decision, determination or ruling made in the course of proceedings that does not finally decide, determine or dispose 
of the matter to which the proceedings relate. 

31 Section 34(1) of the Act provides: 
The decision of the Commission shall be in the form of an award, order, or declaration and shall in every case be signed 
and delivered by the commissioner constituting the Commission that heard the matter to which the decision relates or, in 
the case of a decision of the Commission in Court Session, shall be signed and delivered by the Senior Commissioner 
among the commissioners constituting the Commission in Court Session. 

32 Section 35 of the Act relevantly provides: 
(1) Subject to this section, the decision of the Commission, except a direction, order or declaration under section 32 

or an order for dismissal shall, before it is delivered, be drawn up in the form of minutes which shall be handed 
down to the parties concerned and, unless in any particular case the Commission otherwise determines, its 
reasons for decision shall be published at the same time. 

(2) At the discretion of the commissioner giving the decision the minutes and reasons for decision may be handed 
down by the Registrar. 

(3) The parties concerned shall, at a time fixed by the Commission, be entitled to speak to matters contained in the 
minutes of the decision and the Commission may, after hearing the parties, vary the terms of those minutes 
before they are delivered as the decision of the Commission. 

(4) The Commission, with the consent of the parties, may waive the requirements of this section in any case in 
which it is of the opinion that the procedures therein prescribed are inappropriate or unnecessary. 

33 Further, s 36 of the act provides: 
Every decision of the Commission shall —  
(a) be sealed with the seal of the Commission; 
(b) be deposited in the office of the Registrar; and 
(c) be open to inspection without charge during office hours by any person interested. 
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34 It is clear that the order made on 21 January 2010 is a 'finding' constituted by an order made by the Commission as the order 
did not dispose of the rights of the parties.  It is an interlocutory order solely concerned with the mechanics of case 
management.  Consequently, for an appeal to lie the Full Bench must form the opinion that the matter is of such importance 
that, in the public interest, an appeal should lie.  Unless the Full Bench forms that opinion, the appellant does not have a right 
of appeal in respect of the order made on 21 January 2010. 

Does an Appeal lie against rulings made during the course of a Hearing 
35 A decision of the Commission is a document required to be signed and delivered.  Before its delivery it has to be drawn up in 

the form of minutes.  The minutes are either varied or not varied if there is a speaking to the minutes.  The decision of the 
Commission is then delivered, sealed and deposited in the office of the Registrar and is open for inspection:  McCorry v Como 
Investments Pty Ltd (1989) 69 WAIG 1000 (1003) (Kennedy J); Registrar v Metal and Engineering Workers' Union of 
Western Australia (1994) 74 WAIG 1487 (Hamersley Iron).  Unless the decision is sealed there is no 'decision':  Como 
Investments Pty Ltd (1001 - 1003) (Brinsden J). 

36 In the Hamersley Iron matter, the Commission convened a compulsory conference under s 44 of the Act after employees of 
Hamersley employed at Tom Price had withdrawn their labour for an indefinite period.  The Commissioner formed the opinion 
that it was necessary to intervene and to make an order prohibiting industrial action to prevent further deterioration of the 
industrial relations between the parties until further conciliation or, failing that, arbitration, had resolved the matter in dispute.  
On 19 June 1992, pursuant to its powers under s 44(6)(ba) of the Act, the Commissioner announced certain orders, which were 
subsequently incorporated into a formal order.  The formal order was signed by the Commissioner and was deposited in the 
office of the Registrar on 23 September 1992.  However the orders required that certain steps be taken by particular dates in 
June 1992.  In October 1992, the Registrar commenced enforcement action against the respondent and a number of other 
unions, maintaining that the respondents had failed to take all such steps that were necessary to ensure the industrial action 
cease in accordance with the order.  Breaches of the order were said to have occurred on dates in June 1992.  It was argued on 
behalf of the respondents that at the time the breaches were said to have been committed there was no 'order' in existence.  This 
argument was successful before the Full Bench who dismissed the enforcement application.  The Registrar appealed to the 
Industrial Appeal Court who after hearing argument the majority of the Industrial Appeal Court dismissed the appeal. 

37 Justice Kennedy explained the reasons of the majority for doing so as follows: 
As I endeavoured to make clear in McCorry's case, in my opinion, a decision (which is defined to include an order) under 
the Act, except, perhaps, an oral order in conciliation proceedings under s 32(4), is a document.  Until an oral order is put 
into the form of a document and signed and delivered, there is no order – cf Holtby v Hodgson (1889) 24 QBD 103, at 
107, per Lord Esher MR.  Until that time there remains something to be done to perfect it.  There is no general power to 
be found in the Act to make orders apply retrospectively.  Whether a signed order, which has been delivered, still requires 
compliance with s 36, remains, for me, an open question.  The answer to it may depend, to some extent, upon the meaning 
of the word 'delivered' in this context.  Nevertheless, it is clear that the Act requires 'delivery' of the document after it has 
been signed.  In McCorry's case, the signing, sealing and depositing of the document in the office of the Registrar all 
appear to have taken place on the same day.  Having regard to the opening words of s 36 and to para (c), which requires 
that a decision be open to inspection, it may well be that the section merely addresses formalities to be complied with 
after the decision has been perfected.  In contrast to ss 34 and 35, s 36 refers to 'every decision' and not 'the decision'.  
And it may well be that "delivery" of a decision by a Commissioner requires no more than the evincing of an intention, 
after signature, to have it operate (cf delivery of deeds, 12 Halsbury's Laws of England, 4th ed, para 1329).  No suggestion 
was put before us, however, that if s 36 did not have to be complied with before the order came into effect, it would make 
any difference in the present case.  The information we were given as to the normal procedure after orders have been 
signed strongly suggests that it would not, because, as in McCorry's case, the signing of the order and its depositing with 
the Registrar were likely to have occurred on the same day. 
In my opinion, as the time when it is alleged that the respondents failed to take the steps required by the order, there was 
no breach of an existing order. 

38 Consequently oral rulings made in the course of a hearing are not a 'decision' within the meaning of s 49 of the Act.  As the 
Acting Senior Commissioner has made no 'decision' within the meaning of s 34, s 35 and s 36 of the Act in respect of the oral 
rulings complained of in August 2009 and September 2009 in the application to amend the notice of appeal, we are of the 
opinion that the application to amend should be dismissed on the basis that there is no 'decision' from which an appeal can be 
instituted.  However, if it can be said the order made on 21 January 2010 disposes of these applications as the Acting Senior 
Commissioner reconsidered these applications in her reasons and dealt with the matter afresh, we are of the opinion the 
application should be dismissed as the matters raised in the application to amend are not of such importance that, in the public 
interest, an appeal should lie. 

The terms of the Orders made on 5 November 2009 and 21 January 2010 
39 It is clear from the grounds of appeal that the appellant does not seek to challenge the terms of the order made on 5 November 

2009.  The order made on 5 November 2009 and the reasons for decision set out in the order provided as follows: 
WHEREAS this is an application by which the applicant claims that he has been unfairly dismissed from his employment 
with the respondent; and 
WHEREAS on Thursday, the 23rd day of April 2009 the Commission issued Orders dealing with the Notice of Answer 
and Counter Proposal and matters of production and discovery; and 
WHEREAS on Monday, the 11th day of May 2009 the Commission varied the Order of the 23rd day of April 2009; and 
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WHEREAS the matter proceeded to hearing on Monday, the 31st day of August 2009, Tuesday, the 1st day of September 
2009, Wednesday, the 2nd day of September 2009, Tuesday, the 20th day of October 2009 and Wednesday, the 21st day of 
October 2009; and  
WHEREAS the Commission expressed concern as to the pace at which the hearing was proceeding and discussed with 
the parties during the hearing of the 20th and 21st of October 2009 mechanisms for focusing the parties' attention on the 
issues in dispute between them and for specifying and limiting the times for the conduct of the hearing; and 
WHEREAS the Commission noted that in accordance with the Orders previously issued by the Commission, the 
respondent filed and served a document dated the 8th day of June 2009 which provided some further and better particulars 
of the respondent's reasons for dismissal however, other matters continued to arise during the course of the hearing and it 
was difficult to determine whether they were matters upon which the respondent relies for its decision to terminate the 
employment and are thus relevant to the proceedings; and 
WHEREAS the applicant sought a direction that the respondent file and serve further and better particulars of: 

1. The applicant's alleged misconduct; and 
2. The applicant's performance issues; 

upon which it relies, in its decision to dismiss him; and 
WHEREAS the respondent agreed to provide further and better particulars of those matters; and 
WHEREAS the Commission sought from the respondent a timeframe in which he would be able to provide those further 
and better particulars of those matters and the respondent indicated that it would be approximately 60 days, that is by the 
15th day of December 2009 due to his other business commitments; and 
WHEREAS the Commission heard from the parties as to the appropriate timeframe for the filing and serving of such a 
document and the Commission has taken account of: 

1. The timeframes provided for within the Industrial Relations Act 1979 and the Industrial Relations 
Commission Regulations 2005 for the filing and serving of claims and of Notices of Answer and 
Counter Proposal;  

2. The fact that the respondent had previously filed and served some further and better particulars;  
3. The hearing of the matter having proceeded for five days and that the respondent had been cross-

examining the applicant, with some interruptions, over a number of days; and  
4. The respondent's business commitments; and  

WHEREAS the Commission is of the view that an appropriate period for the respondent to file and serve further and 
better particulars is a period of 28 days from Wednesday, the 21st day of October 2009 and that an order shall issue 
accordingly; and 
WHEREAS by email dated the 20th day of October 2009 following the conclusion of the hearing of that day the applicant 
raised the issue of the Commission issuing directions limiting the period for presentation of the parties' respective cases 
pursuant to s 27(1)(ha) to ensure that the matter is conducted in a manner envisaged by s 26(1)(a); and 
WHEREAS during the course of the hearing on 21st day of October 2009 the Commission heard from the applicant in 
elaboration on that matter and the respondent provided to the Commission a document expressing the respondent's view 
and further responded to the applicant's application; and  
WHEREAS the Commission is of the view that in the circumstances of the manner in which the hearing of this matter has 
proceeded to date that it would be appropriate to determine the periods that are reasonably necessary for the fair and 
adequate presentation of the parties' respective cases and to require that the cases be presented within the respective 
periods; and 
WHEREAS the Commission will require the parties to: 

1. identify the names of their respective witnesses and how long they anticipate the examination of each 
such witness will take; 

2. upon advice as to the names of the other party's witnesses and how long that party anticipates 
examination-in-chief will take, how long cross-examination will take; and 

3. indicate the amount of time which will be required for the presentation of closing submissions or 
whether closing submissions ought to be made in writing and if so, the period to be allowed between 
the final day of hearing and the filing of closing submissions. 

NOW THEREFORE, having heard Ms R Cosentino of counsel on behalf of the applicant and Mr T Palermo and 
Mr J Palermo, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders 
that: 

1. The Respondent file and serve further and better particulars of facts and issues of: 
(a) the applicant's alleged misconduct; and 
(b) the applicant's performance issues, 
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upon which it relies as reasons for the termination of the applicant's employment no later than 28 days from Thursday, 5 
November 2009; 

2. The parties shall file and serve a list of the names of their witnesses and an estimate of the time 
necessary for examination in chief of each of those witnesses no later than 28 days from Thursday, 5 
November 2009; 

3. No later than 7 days after receipt of the other party's list of witnesses referred to in Order 2 above, 
each party shall file and serve a notice of the estimated length of time for the cross-examination of 
each of the other party's witnesses; 

4. Reference to witnesses in Orders 2 and 3 above includes estimates of the time necessary to conclude 
the examination in chief of Victor John Matthews and the cross-examination of Charles Henry 
Rosenthal; and 

5. The parties advise the Commission no later than 28 days from Thursday, 5 November 2009; 
(a) an estimate of the length of time their closing submissions will take; and 
(b) whether they would prefer to make closing submissions in writing; and  
(c) if closing submissions are to be made in writing, the period to be allowed between the final 

day of hearing and the filing of closing submissions. 
6. The parties advise the Commission of their unavailable dates for the resumption of the hearing in 

February and March 2010. 
40 The material parts of the order made by the Commission on 21 January 2010 are that the Commission: 

1. Declares that the periods set out in Order 2 hereunder are those reasonably necessary for the fair and adequate 
presentation of the parties' respective cases; 

2. Orders that the parties shall present their cases in accordance with the maximum periods set out below: 
(a) completion of the cross examination of the applicant, Charles Henry Rosenthal – a further day; 
(b) completion of the evidence of Victor John Matthews: 

(i) examination in chief – a further half day or 2.5 hours, whichever is greater; 
(ii) cross examination – 1.5 hours. 

(c) evidence of Tony Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 1.5 hours. 

(d) evidence of John Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 30 minutes. 

(e) evidence of Noel Nancarow: 
(i) examination in chief – 1 hour; 
(ii) cross examination – 10 minutes. 

(f) evidence of Todd Nancarrow, Bob Nancarrow, Michael Venn and Tim Venn: 
(i) examination in chief – 1 hour each: 
(ii) cross examination – by application, provided that it shall be no more than thirty minutes 

each. 
(g) evidence of David Cabassi: 

(i) examination in chief – one hour; 
(ii) cross examination – 20 minutes. 

3. Orders that closing submissions be made orally at the conclusion of the evidence, with each of the respondent 
and applicant being limited to 1 hour. 

4. The hearing of this matter shall be re listed for a period of 5 days at which time it shall conclude unless further 
time is allowed. 

Public Interest 
41 The requirement to show public interest when an appeal is against a 'finding' is no mere technicality but serves an important 

function in the administration of justice under the Act by discouraging unnecessary appeals against interim and interlocutory 
decisions of the Commission.  In other jurisdictions such aims are met by a requirement to obtain leave of a court to appeal an 
interlocutory order. 
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42 The effect of s 49(2a) of the Act is that no appeal against a 'finding' is competent until the Full Bench has reached the opinion 
that the matter is of such importance that, in the public interest, an appeal should lie.  In RRIA v AMWSU (1989) 69 WAIG 
1873, the Full Bench in respect of public interest considered the meaning of public interest in s 49(2a) of the Act.  They 
observed (1879): 

The words 'public interest' should not be narrowed to mean 'special or extra-ordinary circumstances', which is the test 
which the respondent applied, in that case.  It is not the test. 
An application may involve circumstances which are neither special nor extraordinary, but which are because of their 
very generality of great importance in the public interest (see Re Australian Insurance Employees' Union; ex parte 
Academy Insurance Pty Ltd and Others 78 ALR 466).  We agree with that proposition.  In Re Gas Industry Award 104 
CAR 376, Wright and Moore J.J. and Gough C. said that the question of sufficient importance cannot be decided on the 
basis of case law.  Each case will be a question of impression and judgment whether the appeal has the required degree of 
importance.  We agree. 
An appeal will not lie unless the Commission has formed a positive opinion on the public interest of the matter.  Doubts 
or misgivings are not sufficient [see Re Journalists Metropolitan Daily Newspapers Agreement (1960) 94 CAR 760 at 
768].  We agree also with that proposition. 
Important questions with likely repercussions in other industries and substantial matters of law affecting jurisdiction can 
give rise to matters of sufficient importance in the public interest to justify an appeal. 
Clearly, every allegation of an injustice being done to persons whose terms and conditions of employment are affected or 
who employ persons, whose terms and conditions are thereby affected, does not warrant a re-opening of an award or 
order, for example. 
In The Industrial Life Assurance Agents Union v. The AMP Society 74 CAR 161, Kelly C.J. said at page 162:- 

I think it should be shown on the face of the award or order that something has been dealt with by that order, 
which I should think, directly or certainly apparently affects the public interest. 

It is obviously impossible to express any general standard or degree of importance which will satisfy the test of such 
importance.  Every case must be viewed on its merits according to its individual circumstances [see Federated Ship 
Painters and Dockers Union v. Adelaide Steamship Co. (op. cit.)]. 
In the case of section 49(2) of the Act, public interest would not be identical however, to the concept as it might be 
applied in issuing an award for example [see Re Chemists State Award (1967) AR (NSW) 391]. 

43 Acting President Ritter in MRTA of WA Inc v Tsakisiris (2007) 87 WAIG 2795 also relevantly observed: 'the emphasis in 
s 49(2a) is upon the "'matter"' and the "public interest".  It is not upon what might be important to the parties.  Some broader 
public interest is the primary consideration [15]'. 

44 The grounds on which the appellant makes the application and the evidence which he relies upon in the appeal against the 
order made on 21 January 2010 are set out in the schedule of the notice of appeal as follows: 

4. On 14 January 2010, Helen Evans, Associate to the Commissioner (Associate) sent an email to my agent, Tony 
Palermo, stating that a Reasons for Decision regarding the limitation of times for presentation of cases  in this 
matter would be available for collection at the Commission's Registry after 11:30 am on Friday 15 February 
2010 (Email).  A copy of that email is attached as Annexure 1. 

5. Neither I, nor Tony Palermo were available to collect the Reasons for Decision until Monday 18 January 2010.  
In understand that at about 2:00pm that afternoon, Tony Palermo attended at the Registry  to collect the Reasons 
for Decision, and was provided with the proposed Orders and a Form 15 Notice of Hearing to be heard on 21 
January 2010 at 4:30pm (Hearing). 

6. I understand that Tony Palermo advised Registry officers Trudy and Tony Nick Lucano that I would not be able 
to appear at the Hearing because I would be overseas.  Tony Palermo was advised by the Registry offices to 
contact the Associate to advise her of this, or alternatively, to explain this to the Commissioner at the Hearing.  
Tony Palermo attempted to contact the Associate by telephone, without success. 

7. I was not able to give instructions to Tony Palermo during the period between Tony Palermo attending the 
Registry and before I travelled overseas to the Philippines at approximately 6:00am on the morning of Tuesday 
19 January 2010.  During that time I was pre-occupied in preparing for my overseas trip, and I understand that 
Tony Palermo attempted to contact the Associate by telephone, without success. 

8. During my trip, I was at all times engaged in the affairs of a publicly listed company.  I am Chairman of that 
company.  I was accompanied by the company's geologist to appear before the Regional Director in Manila 
regarding the issue of mining permits.  A copy of my travel itinerary is attached as Annexure 2.  I understand 
that Tony Palermo attempted to produce this at the Hearing. 

9. I understand that Tony Palermo attended the Hearing and that he advised the Commissioner that I was unable to 
attend the Hearing because I was overseas, and that at short notice he was unable to obtain my instructions in 
relation to the proposed Orders.  I also understand that Tony Palermo advised that he was unable to contact me 
to discuss the matter and obtain instructions while I was overseas. 
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10. I also understand that at the Hearing, Tony Palermo queried why the Associate had not contacted him earlier to 
advise him of the date of the Hearing, and why the Associate had been non-contactable.  Further, Tony Palermo 
advised the Commissioner that in his view the Hearing time would be a waster simply because the Associate 
had failed to arrange an appropriate hearing date and because of this had shown a lack of respect and courtesy 
by failing to call him to ask for dates on which both of us would be available to attend the Hearing. 

11. The Commissioner ruled that I had been given sufficient notice of the Hearing Date, and made the Orders on 
that basis. 

12. I also question the accuracy of the first paragraph of the Orders which state as follows: 
'Having heard from Ms R Cosentino of counsel on behalf of the Respondent and Mr T Palermo and 
the Appellant on his own behalf, by way of written correspondence…' 

In my view, the opening statement is incorrect as it states that the Commissioner has heard from both Tony 
Palermo and I, but we have in fact not been heard on this issue.  Further compounding this issue is that I was not 
at the Commission to appear as I was overseas.  If we had been heard, perhaps the Orders in their current form 
would not have been made. 

13. Throughout this matter, the Commissioner has in my view acted in bias against me and in favour of the 
Respondent.  The effect of the Orders is to reduce the length of time I have to properly conduct my case, which 
in my view will be required due to the Respondent's repeated refusal to answer questions put to him by both 
myself and Tony Palermo.  On each occasion, the Commissioner has refused to require the Respondent answer 
such questions.  On the basis that the Respondent continue to refuse to answer my questions, I will not be able 
to prove my case within the strict timeframes specified by the Order. 

14. Further, in my view the Commissioner should not be handling both the hearing of this matter and its case 
management. 

45 The appellant seeks orders before the Full Bench that: 
(1) the Orders be withdrawn; 
(2) the hearing regarding the limiting of times for presentation of cases be rescheduled for a further hearing; 
(3) the Commissioner be dismissed from her role and replaced with an independent Commissioner; and 
(4) all matters be heard by a Senior Commissioner and not an Acting Senior Commissioner. 

46 In the supplementary appeal book, the appellant seeks an order in effect that the grounds of appeal be amended and an order 
that the Commissioner allow the appellant to examine or cross-examine Chantel Rosenthal, Nadine Rosenthal and Laurie 
Rosenthal in relation to the matters set out in the proposed amended grounds of appeal.   

47 In the unamended grounds of appeal, the appellant contends that he and Tony Palermo had not been heard prior to the Acting 
Senior Commissioner issuing her reasons for decision on 15 January 2010 and making the order on 21 January 2010.  This 
however is not correct.  In the order made on 5 November 2009 the order required that the parties file and serve a list of the 
names of their witnesses, an estimate of time necessary for examination-in-chief and a notice of estimated length of time for 
cross-examination of each of the other party's witnesses.  They also were required to inform the Commission no later than 
28 days from Thursday, 5 November 2009, an estimate of the length of time their closing submissions would take and whether 
they prefer to make closing submissions in writing.  On 1 December 2009 the respondent's (applicant's) solicitors advised that 
its only witness was Charles Henry Rosenthal and the estimated re-examination of Mr Rosenthal would be 30 minutes' 
duration and the respondent (applicant) prefers to make oral closing submissions the duration of which was estimated to be 30 
minutes. 

48 The appellant filed its response in an email on 3 December 2009.  The email dealt with the issue of particulars and also gave a 
list of witnesses and estimated duration for re-examination.  The email stated as follows: 

Orders .Full response will be by next Tues as adv in prev email 
Brief response is as follows 
Order 1 a tba failing which what has already been provided stands 

b as for a above 
Order 2 
Charles Rosenthal 3 to 8 days 
Mr Rosenthal Senior 1 day 
Mrs Rosenthal Senior 3 hours 
C Rosenthal 3 hours 
Vic Mathews 2 to 4 days  
T Palermo 1 to 8 days 
John Palermo 6 hours 
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N Nancarrow 4 hours 
T Nancarrow 4 hours 
B Nancarrow 4 hours 
M Venn 1 day 
T Venn 2 days 
D Cabassi 2 days 
R Cosentino 2 hours 
Order 5 
A 2 days 
B in writing 
60 days 
Order 6 tba by Tuesday but at present Feb and March are out April is ok First 2 weeks in May ok June and July are out 
(sic) 

49 On 7 December 2009 the Commission received a letter from the appellant which addressed the terms of the order made on 
5 November 2009 and reiterated the times for examination of witnesses contained in the email of 3 December 2009 and where 
the email had set out names of witnesses, the appellant provided first names to those initials.  The appellant's letter said that the 
length of time for closing submissions was as previously advised, two days, and the preference was for closing submissions to 
be made orally.  The appellant also sought in the letter that the Commission reconsider the previous decision to discharge 
summonses issued to Mr Rosenthal Snr and Mrs Rosenthal Snr. 

50 The Acting Senior Commissioner's reasons for decision records that by letter dated 14 December 2009 the respondent's 
(applicant's) solicitors informed the Commission as follows: 

In accordance with Order 3 we advise that the estimated length of time for cross-examination of the Respondent's 
witnesses is as follows: 
1 Vic Matthews 1.5 hours 
2 Tony Palermo 1.5 hours 
3 John Palermo 0.5 hours 
4 Noel Nancarrow 0.1 hours 
5 Todd Nancarrow 0 hours 
6 Bob Nancarrow 0 hours 
7 Michael Venn 0 hours 
8 Tim Venn 0 hours 
9 David Cabassi 0.3 hours 

The Acting Senior Commissioner observed in relation to the respondent's (applicant's) letter that the letter also expressed the 
view that the particulars of performance issues or misconduct relied upon by the respondent and set out in his letter of 
7 December 2009 did not justify termination; that it was difficult to see how the evidence proposed by the respondent would be 
relevant; that the 'Defence' was as vaguely and broadly framed as it was 'merely to justify using the hearing as a lengthy and 
time wasting fishing exercise'.  The letter questioned 'how Rachel Cosentino or the Applicant's parents can give admissible 
evidence relevant to this case' and requested the Commission to 'make orders limiting the time for presentation of the Defence 
without regard to the Respondent's letter of 7 December 2009'.  The respondent's (applicant's) solicitors also submitted that it 
was entirely inappropriate for the respondent to name Mr Rosenthal Snr, Mrs Rosenthal Snr, Chantel Rosenthal and Rachel 
Cosentino as further witnesses, noting: 

In relation to Mrs (sic) and Mrs Rosenthal Senior being witnesses, Senior Commissioner Scott has already made a 
determination disallowing the Respondent's Summons served on Mr and Mrs Rosenthal Senior.  Mr and Mrs Rosenthal 
Senior advise that they have not otherwise been asked by the Respondent to give evidence on behalf of the Respondent. 
Chantel Rosenthal was called as a witness by the Applicant.  She has been cross examined, has completed her evidence to 
the Commission and has been discharged. 

51 The Acting Senior Commissioner set out the issues and conclusions in her reasons for decision after considering the written 
correspondence from both parties.  We will set out these reasons in full.  They are as follows [10] - [27]: 

I have considered the history of this matter.  That history includes that the matter was listed for three days, and it was 
listed for a further two days, although some of that latter period was utilised for conciliation.  Mr Rosenthal's evidence has 
already taken an inordinate time due to the way questions have been framed; an inefficient and time consuming method of 
cross-examination; a lack of clarity as to the reasons for dismissal, and due to Mr Rosenthal being reluctant to answer and 
unhelpful in answering questions such that he was required to be directed to answer on a number of occasions.  The 
manner in which the respondent in particular has approached the hearing to date has lacked discipline and if such an 
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approach were to continue, it is conceivable that the hearing would drag on indefinitely.  This is further evidenced by the 
lack of precision in the respondent's estimates of the length of time it will take for examination in chief of Mr Tony 
Palermo, the respondent's own agent, where the estimate is between one and eight days, and for Mr Matthews, a further 
two to four days. 
The Commission is not obliged to allow parties to take as long as they please.  It has an obligation to conduct hearings in 
an expeditious manner, and to do so in a manner which is fair to both sides.  To allow one side to proceed in a manner 
which places no obligation on that party to conduct it's case efficiently would be an inefficient use of the Commission's 
time, but also unfair and costly on the other party.  Section 27(1)(ha) recognises the need for the Commission to impose 
limits in appropriate circumstances. 
Reviewing the history of this matter has reinforced my view as to the need for and appropriateness of issuing orders for 
the purpose of limiting the period for presentation of the parties' respective cases pursuant to s 27(1)(ha) of the Industrial 
Relations Act, 1979 ("the Act") to ensure that the hearing is conducted in a manner envisaged by s 26(1)(a) of the Act, in 
particular by the respondent's proposals in respect of the length of time that it intends its witnesses to be under 
examination in chief.   
I note also that the respondent suggests that Chantel Rosenthal be under examination for three hours, however, Chantel 
Marie Rosenthal, the wife of the applicant, gave evidence on 2 September 2009 and was cross-examined.  Her evidence 
concluded that day.  There is no indication as to why she ought to be recalled.   
The respondent seeks that I reconsider my decision made early in proceedings to discharge summonses issued to Mr 
Rosenthal Snr and Mrs Rosenthal Snr.  The suggestion contained within Mr Palermo's letter of 7 December is two-fold: 

1. That if I do not reconsider that ruling then he "will have no alternative but to lodge an appeal against 
the ruling". 

2. That evidence given by the applicant: 
"of certain critical information that was processed on Mrs Rosenthal Senior's computer.  
Despite continuous requests, the computer has not been produced.  Mrs Rosenthal Senior is 
required to give evidence not only of the ownership of the computer but of the information 
that was processed on her computer.  I can have a computer analyst examine the computer 
either at or prior to the hearing continuing so as to reduce hearing time". 

I have considered whether it is appropriate to reconsider my earlier decision regarding Mr and Mrs Rosenthal Snr being 
summonsed and my view on that matter has not changed.   
The evidence given by Chantel Rosenthal as to her use of the computer stands.  Appropriate conclusions can be drawn 
from that applying the rules of evidence.  Furthermore, it would appear that Mr Palermo wishes to examine Mrs 
Rosenthal Snr not only as to the ownership of the computer but about the information that was processed on her 
computer.  The only question which arose during Chantel Rosenthal's evidence was the date upon which a particular 
document was typed.  Her evidence stands as it is and there is no indication as to why that evidence should or should not 
be accepted.  Further, there is no indication of what, if any, further evidence regarding "information that was processed on 
her computer" was necessary for the purpose of this hearing, and why Mrs Rosenthal Snr ought to be examined about 
that.   
As to Mr Rosenthal Snr, the respondent says that he is required to give evidence:   

"as it appears from what Mr Rosenthal (the applicant) has stated in cross-examination that at times while he was 
on leave he consigned the farm and all farming operations without authority to his father.  His father needs to be 
cross-examined as to the duties he undertook, stock numbers consigned to him and stock numbers re-consigned 
upon completing his 'caretaking' role".   

There is no indication as to how this information is relevant.  It appears to go back to the question of stock numbers which 
Mr Palermo suggests were not as they ought to have been, whilst he denies there is any allegation of theft against the 
applicant.   
The questions which are before the Commission relate to the applicant's performance of his duties.  He has given 
evidence of the circumstances under which he took leave and his father undertook duties for him.  I see no relevance in 
further examination of this issue in terms of evidence from Mr Rosenthal Snr.  I am of the view that Mr Palermo is 
seeking to use this hearing to gather information for purposes other than responding to the claim before the Commission, 
a matter clarified with Mr Palermo early in proceedings. 
In respect of the evidence of Victor John Matthews, he was under examination in chief on 2 September 2009 from 
2:00pm until 4:00pm.  For it to be suggested that his evidence in chief should now take between two and four days, 
without explanation, makes it difficult to accept that this is a fair and reasonable estimate of the time required of him.  
Further, an examination of the transcript of the examination in chief on that day demonstrates that his examination could 
have been far more efficiently and effectively conducted in a shorter period of time that it took to that point.  There was 
also a great deal of repetition in the questioning of him.  Accordingly, I am prepared to allow Mr Matthews' examination 
in chief for a further half-day or 2.5 hours. 
As to the applicant, Charles Rosenthal, the respondent says that it requires him to be cross-examined for between three 
and eight further days.  Mr Rosenthal has already been under cross-examination for almost all of 1 September 2009, for 
more than half of the morning on 2 September 2009, and all day on 20 October 2009.  In deciding how much more time 
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should be allowed for the cross-examination of Mr Rosenthal, I note how long he has already been under cross-
examination; how long the hearing was originally scheduled for; that Mr Rosenthal has, from time to time, been directed 
by me to answer questions put to him because of his lack of cooperation, and that during the hearing of 20 October 2009, 
Mr Palermo responded to a question regarding the timing of Mr Rosenthal's cross-examination and of Mr Matthews 
completing his evidence.  Mr Palermo said: 

"Yes.  Mr Matthews has been programmed to be here tomorrow and, hopefully, we'll get through Mr 
Rosenthal's evidence today." (Transcript page 259). 

In all of those circumstances, I conclude that one further day of cross-examination of Mr Rosenthal, the applicant, ought 
to be quite adequate. 
As to examination of the respondent's own witnesses, the respondent suggests Mr Tony Palermo's evidence will take 
between one and eight days.   Given that Mr Tony Palermo is conducting the case for the respondent, this is an 
extraordinarily inadequate and poor estimation and one is led to the conclusion that there has been no genuine attempt to 
make any proper estimate.  One would have thought that Mr Palermo would know how long his evidence will take.  In the 
circumstances, Mr Tony Palermo's evidence is to be scheduled for two hours.   
As to John Palermo's evidence, it is suggested that his will take six hours.  Given what I perceive to be gross over-
estimations and unreasonable estimations of time for the respondent's witnesses, and not having any information as to 
what evidence John Palermo would give during that six hours, I intend to order that his evidence be limited to two hours.   
Likewise, the estimates of the time for the evidence to be called of Noel Nancarrow, Todd Nancarrow, Bob Nancarrow, 
Michael Venn, Tim Venn and David Cabassi appear to be unreasonable.  In the case of each of these witnesses, I will 
schedule their evidence for one hour each.   
As to the respondent calling evidence from Rachel Cosentino, Ms Cosentino is the applicant's solicitor representing him 
during these proceedings.  There is no explanation as to why she would be able to give any evidence of a relevant nature 
in this matter.  In the absence of such an explanation, it is not my intention to provide any time for her to be examined by 
the respondent. 
The times for cross-examination of the respondent's witnesses do not appear to be unreasonable given the times for 
examination in chief which I have set out above.  However, where the applicant has indicated that "0 hours will be 
required for cross-examination", I will allow the applicant to apply to cross-examine those witnesses once their evidence 
has been given, provided that cross-examination is limited to 30 minutes in each case.   
The closing submissions shall be made at the conclusion of the hearing, orally.  The parties shall each have one hour for 
closing submissions.   
Minutes of Proposed Orders shall issue reflecting these time limits.   

52 Whilst the Acting Senior Commissioner in her reasons for decision reconsidered her decision not to allow Chantel Rosenthal to 
be recalled and to discharge the summonses issued to Mr Rosenthal Snr and Mrs Rosenthal Snr, the order made by the Acting 
Senior Commissioner on 21 January 2010 does not deal with this matter.  The Acting Senior Commissioner, however, in her 
reasons for decision given on 15 January 2010 explained her reasons for refusing to allow Chantel Rosenthal to be recalled and 
for refusing to allow Mr and Mrs Rosenthal Snr to be called as witnesses.  The Acting Senior Commissioner formed the view 
the examination of the affairs of the parents of the respondent (applicant) and the computer belonging to the mother of the 
respondent (applicant) went beyond what is necessary for the adequate presentation of the appellant's case.  She also formed 
the opinion that there was no indication why the evidence about the date Chantel Rosenthal typed a document should not be 
accepted. 

53 Even if it were the case that the order made on 21 January 2010 included an order to dismiss the application to recall Chantel 
Rosenthal and to order that Mr and Mrs Rosenthal Snr were not required to appear, or the order could be characterised as a 
'decision' that disposed of that application, we are not persuaded that the Full Bench should interfere in such a decision.  
Appellate courts exercise particular caution in reviewing decisions on matters of practice and procedure: Adam P Brown Male 
Fashions Pty Ltd v Phillip Morris Inc (1981) 148 CLR 170 (177); Commonwealth v Albany Port Authority [2006] WASCA 
185.  In relation to the summonses that were sought to be set aside there is a discretion under s 33(2) of the Act for members of 
the Commission to control the conduct of a hearing.  Pursuant to s 33(2) where a summons is issued to, and duly served on, a 
person to appear and give evidence before the Commission, the person may make application to the Commission for cause to 
be shown for him or her to so appear and, if on the hearing of the application such cause is not shown by the party seeking to 
call the person, the person is not required to so appear.  Consequently, it is clear from s 33(2) that if a summons to a witness is 
objected to then the onus is on the party who summonsed the witness, to show cause why that person should appear. 

54 The principles of case management must also be considered.  One of the objectives of case management in most courts and 
tribunals, including the Supreme Court, is the reduction in trial and hearing times.  In the Commission, this object is reflected 
in s 22B, s 27(1)(ha) and s 27(1)(hb) of the Act.  Section 22B provides: 

In the performance of its functions the Commission is to act with as much speed as the requirements of this Act and a 
proper consideration of the matter before it permit. 

Section  27(1)(ha) and s 27(1)(hb) of the Act provides: 
(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  

(ha) determine the periods that are reasonably necessary for the fair and adequate presentation of the 
respective cases of the parties to the proceedings and require that the cases be presented within the 
respective periods; 
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(hb) require evidence or argument to be presented in writing, and decide the matters on which it will hear 
oral evidence or argument; 

55 In our opinion, the recent observations of Palmer J in Tobin v Ezekeil [2008] NSWSC 1108 where he said that litigants are not 
free to expend as much of the Court's resources as they wish [36], reflects an appropriate principle of case management that 
should be applied in matters before this Commission.  His Honour also aptly said [37]: 

Litigants are entitled to a fair opportunity to present their case; that does not mean that they can take as long as they like 
in doing so. The judicial time and administrative of this State's courts are strained by the press of litigants seeking to have 
their cases heard quickly and efficiently. No one litigant has the right to insist that his case will consume as much of the 
Court's time and resources as his own pockets will bear. 

56 The appellant contends that any appeal before a Full Bench raises a matter of such importance, that, in the public interest, an 
appeal should lie as the decision creates a precedent and sets standards to be complied with by employers and employees.  The 
appellant also submits that this matter is an unusual case because the respondent (applicant) has refused to answer questions 
when giving evidence in the hearing before the Acting Senior Commissioner.  Alternatively, the appellant contends that the 
Full Bench should not have regard to s 49(2a) of the Act, as the appellant is unrepresented.  However, it is not the case that 
every appeal before a Full Bench raises a matter of public interest.  Not all appeals raise an issue of importance to other 
matters.  Secondly, if it is the case that the respondent (applicant) has refused to answer questions that are material to the 
applicant's or respondent's case then that is a matter that the appellant can make a submission about at the conclusion of the 
hearing when the appellant makes his submission about the credibility and reliability of the evidence given by the respondent 
(applicant). 

57 It is not open to the Full Bench to disregard the requirements of s 49(2a) of the Act.  It is well established that s 49(2a) creates 
a mandatory obligation on members of the Full Bench to form the requisite opinion before an appeal against a finding can lie. 

58 In this matter the orders only affect the affairs of the parties concerned and do not directly extend outside the affairs of the 
parties so concerned.  The matters raised in the grounds of appeal and in the application to amend the grounds of appeal raise 
procedural matters relevant only to the parties that are not likely to be relevant to any one else.  Nor do the grounds raise any 
matter of legal complexity.  Consequently, no issue is raised for it to be important in the public interest that we should hear the 
appeal.  Further for the reasons set out below in [59] - [64] of these reasons, we are of the opinion that the unamended grounds 
of appeal have no merit.  Consequently we are of the view that the appeal should be dismissed. 

Speaking to the Minutes and claim of bias 
59 The purpose of speaking to the minutes of an order was considered by the Full Bench in Steele v Clarke (2003) 84 WAIG 17.  

President Sharkey with whom Coleman CC and Gregor C observed that the purpose of a speaking to the minutes is entirely 
limited and that the process exists pursuant to s 35 of the Act to enable the parties to put to the Commission matters directed to 
ensuring that the orders do issue to properly reflect the Commission's decision and reasons therefor [62].  The purpose of a 
speaking to the minutes is not to address why the reasons for decision are wrong but simply to consider whether the orders set 
out in the minutes of proposed orders reflect what the Commission says it will order in the reasons for decision.  Historically 
the purpose of a speaking to the minutes was to give parties to a matter an opportunity to point out any provisions of an award 
that may have been unworkable in some way to render the award or order less perfect than the Commission intended to be: 
Sheahan v State School Teachers Union of WA (Inc) (1989) 69 WAIG 3267; Tan v Paris and Christie Kafetzis t/as Gabriel's 
Café. 

60 After the Commission delivers reasons for decision and commits its decision to minutes, the Commission is required to fix a 
time at which the parties are afforded an opportunity to take advantage of the entitlement to speak to the minutes.  As 
Sharkey P observed in Steele once minutes of an order issued: 

The Commission had no other statutory function to carry out at that time other than to hear and determine, on the 
speaking to the minutes, the final form which the Commission's decision would take when it issued to be perfected by 
depositing in the office of the Registrar (see s36 of the Act).  At the time fixed by the Commission the parties are entitled 
to speak to matters contained in the minutes (see s35(3) of the Act).  It is not the time to bring fresh evidence or make 
submissions as to substance.  It is not the time to argue an appeal or complain about the decision (see Grade Pty Ltd v 
McCorry (1993) 73 WAIG 2016 (FB) and also CSA v Public Service Commission (1937) 17 WAIG 22 at 23 per Dwyer P 
and WA Government Tramways, Motor Omnibuses and River Ferries Employees Union of Workers, Perth v 
Commissioner of Railways (1947) 27 WAIG 517 at 523 per Dunphy J) [66]. 

61 As the respondent (applicant) points out in their written submissions, the purpose of a speaking to the minutes is to ensure the 
orders reflect the Commission's intention (in reasons for decision) and not to challenge the order itself. 

62 In this matter the Acting Senior Commissioner delivered her reasons for decision on 15 January 2010 together with the minutes 
of proposed order.  It is apparent from the appellant's schedule set out in the appeal book that the appellant had notice that the 
reasons for decision and minutes would be available at the Commission's registry after 11:30 am on Friday, 15 January 2010.  
The appellant took no steps to obtain a copy of the reasons for decision or the minute of proposed order prior to his departure 
overseas on Tuesday, 19 January 2010.  The appellant had appointed Tony Palermo as his agent in the matter before the Acting 
Senior Commissioner.  It was in the appellant's control to obtain a copy of the reasons for decision and the minute of proposed 
order and to provide instructions to Mr Palermo prior to 21 January 2010.  There is no requirement in the Act that the 
Commission is obliged to fix a date which the appellant personally was available to attend the speaking to the minutes.  The 
appellant had appointed an agent who attended the speaking to the minutes.  Further it is apparent from the submissions made 
by the appellant that the appellant simply wished to argue that the orders that the Acting Senior Commissioner made should 
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not be made.  In our view this is not a proper purpose for a speaking to the minutes.  It is clear that the terms of the order 
properly reflected the views reached by the Acting Senior Commissioner in respect of programming of witnesses and 
submissions.  The only matter that could have been raised by the appellant is that an order should have been made to dismiss 
the application to recall Chantel Rosenthal and to order that Mr and Mrs Rosenthal Snr are not required to appear.  However, 
for the reasons outlined, even if such an order had been made an appeal would not lie as such orders in this matter would not 
raise a matter of such importance that, in the public interest, an appeal should lie.   

63 Although the appellant asserts that the Acting Senior Commissioner is biased against him because the order will reduce the 
length of time he will have to properly conduct his case and the Acting Senior Commissioner refused to require the respondent 
(applicant) to answer questions put in cross-examination, we are not satisfied on the material before us that such a claim can be 
made out.  The mere fact that an interlocutory ruling or order is made that a party perceives to be unfavourable does not in 
itself give rise to an inference that a member of the Commission will not bring an impartial and unprejudiced mind to the 
resolution of the claims before the Commission.  Actual bias is subject to a rigorous standard of proof and will only be upheld 
where the accusations are distinctly made and clearly proved:  Minister for Immigration & Multicultural Affairs v Jia Legeng 
(2001) 205 CLR 507. 

64 For these reasons we have reached the view that there is no merit in the appellant's unamended grounds of appeal.  Even if we 
were satisfied that the matter was in the public interest we would dismiss the appeal on that ground. 

 
 

2010 WAIRC 00241 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN PALERMO 
APPELLANT 

-and- 
CHARLES HENRY ROSENTHAL 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
COMMISSIONER J L HARRISON 
COMMISSIONER S M MAYMAN 

DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S FBA 2 OF 2010 
CITATION NO. 2010 WAIRC 00241 
 

Result Application to amend grounds of appeal dismissed and appeal dismissed 
Appearances 
Appellant Mr Tony Palermo (as agent) 
Respondent Ms A Bilich (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 22 April 2010, and having heard Mr T Palermo as agent on behalf 
of the appellant and Ms Bilich of counsel on behalf of the respondent, and reasons for decision having been delivered on 28 April 
2010, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that — 

1. The application to amend the grounds of appeal is dismissed; 
2. The appeal is dismissed. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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FULL BENCH—Procedural Directions and Orders— 

2010 WAIRC 00217 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC) 
JENNIFER BROZ 
EDMUND FREDRICK BLACK 
TREVOR VAUGHAN 

OBJECTORS 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE WEDNESDAY, 21 APRIL 2010 
FILE NO/S FBM 7 OF 2009 
CITATION NO. 2010 WAIRC 00217 
 

Result Order issued 
 

Order 
HAVING heard Mr Kemp (of counsel) on behalf of the applicant and Mr Millman (of counsel) on behalf of the objector State 
School Teachers' Union of Western Australia (Inc), and by consent of all parties, the Full Bench orders that:— 

1. On or before Friday, 28 May 2010, the union objector file and serve any affidavit material or evidence on which 
it seeks to rely at the hearing of the preliminary issue; 

2. On or before Friday, 2 July 2010, the applicant file and serve any further/responsive affidavit material or 
evidence on which it seeks to rely at the hearing of the preliminary issue; 

3. On or before Friday, 9 July 2010, the union objector file and serve an opening Outline of Submissions; 
4. On or before Friday, 16 July 2010, the applicant file and serve its opening Outline of Submissions; 
5. The matter be listed for a directions hearing in the week commencing Monday, 26 July 2010. 
6. There be liberty to apply. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2010 WAIRC 00237 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOLS HOSTELS AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 7 OF 2010 
CITATION NO. 2010 WAIRC 00237 
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Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 (No PSAA 1 of 

2005) be varied in accordance with the following Schedule and that such variation shall have effect from the beginning of 
the first pay period commencing on or after the 21st day of April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule D - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE D - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
23.1(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.1(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55   
(2) WA - North of 26° South 

Latitude 21.75   
(3) Interstate 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
(6) Locality North of 26° 

South Latitude:    
 Broome 456.75 228.40 152.25 
 Carnarvon 255.15 127.60 85.05 
 Dampier 366.75 183.40 122.25 
 Derby 342.25 171.15 114.10 
 Exmouth 292.75 146.40 97.60 
 Fitzroy Crossing 370.25 185.15 123.40 
 Gascoyne Junction 291.75 145.90 97.25 
 Halls Creek 200.75 100.40 66.90 
 Karratha 445.75 222.90 148.60 
 Kununurra 331.75 165.90 110.60 
 Marble Bar 271.75 135.90 90.60 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
23.1(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.1(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6) —
continued 

Locality North of 26° 
South Latitude:    

 Newman 339.00 169.50 113.00 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.75 96.40 64.25 
 Paraburdoo 259.75 129.90 86.60 
 Port Hedland 367.15 183.60 122.40 
 Roebourne 241.75 120.90 80.60 
 Shark Bay 240.25 120.15 80.10 
 Tom Price 320.25 160.15 106.75 
 Turkey Creek 235.75 117.90 78.60 
 Wickham 508.75 254.40 169.60 
 Wyndham 254.75 127.40 84.90 
(7) Interstate - Capital City    
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 129.60   

(11) Interstate 129.60   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA - North of 26° South Latitude:   
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
23.1(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 26.3) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
23.1(b)(ii)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 
(14) Interstate:    
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 27.5(a)) 
  $ $ $ 
(15) Each Adult 26.25   
(16) Each Child 4.50   
MIDDAY MEAL (CLAUSE 27.11)   
(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 

 
 

2010 WAIRC 00236 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT FOR CHILD PROTECTION AND 
DEPARTMENT FOR COMMUNITIES 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 6 OF 2010 
CITATION NO. 2010 WAIRC 00236 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
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 THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 (No PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 21st day of April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule D - Travelling Allowance:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE D - TRAVELLING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(B)(II)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
47(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   

(1) WA - SOUTH OF 26° 
SOUTH LATITUDE 14.55 

  

(2) WA - NORTH OF 26° 
SOUTH LATITUDE 21.75 

  

(3) INTERSTATE 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - METROPOLITAN 

HOTEL OR MOTEL 305.45 152.70 101.80 
(5) LOCALITY SOUTH OF 

26° SOUTH LATITUDE 208.55 104.30 69.50 
(6) LOCALITY NORTH OF 

26° SOUTH LATITUDE    
 BROOME 456.75 228.40 152.25 
 CARNARVON 255.15 127.60 85.05 
 DAMPIER 366.75 183.40 122.25 
 DERBY 342.25 171.15 114.10 
 EXMOUTH 292.75 146.40 97.60 
 FITZROY CROSSING 370.25 185.15 123.40 
 GASCOYNE JUNCTION 291.75 145.90 97.25 
 HALLS CREEK 200.75 100.40 66.90 
 KARRATHA 445.75 222.90 148.60 
 KUNUNURRA 331.75 165.90 110.60 
 MARBLE BAR 271.75 135.90 90.60 
 NEWMAN 339.00 169.50 113.00 
 ONSLOW 273.30 136.65 91.10 
 PANNAWONICA 192.75 96.40 64.25 
 PARABURDOO 259.75 129.90 86.60 
 PORT HEDLAND 367.15 183.60 122.40 
 ROEBOURNE 241.75 120.90 80.60 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(B)(II)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
47(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6)—
continued 

LOCALITY NORTH OF 
26° SOUTH LATITUDE    

 SHARK BAY 240.25 120.15 80.10 
 TOM PRICE 320.25 160.15 106.75 
 TURKEY CREEK 235.75 117.90 78.60 
 WICKHAM 508.75 254.40 169.60 
 WYNDHAM 254.75 127.40 84.90 

 
(7) INTERSTATE - CAPITAL CITY   
 SYDNEY 304.90 152.45 101.60 
 MELBOURNE 288.55 144.30 96.15 
 OTHER CAPITALS 270.10 135.05 89.95 

 
(8) INTERSTATE - OTHER 

THAN CAPITAL CITY 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - SOUTH OF 26° 

SOUTH LATITUDE 93.65   
(10) WA - NORTH OF 26° 

SOUTH LATITUDE 129.60   
(11) INTERSTATE 129.60   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - SOUTH OF 26° SOUTH LATITUDE:   
 BREAKFAST 16.30   
 LUNCH 16.30   
 DINNER 46.50   
(13) WA - NORTH OF 26° SOUTH LATITUDE:   
 BREAKFAST 21.15   
 LUNCH 33.65   
 DINNER 53.05   
(14) INTERSTATE:    
 BREAKFAST 21.15   
 LUNCH 33.65   
 DINNER 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 46(5)) 
(15) EACH ADULT 26.25   
(16) EACH CHILD 4.50   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(B)(II)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
47(1)(b)(ii)) 

MIDDAY MEAL (CLAUSE 36(12))   
(17) RATE PER MEAL 6.35   
(18) MAXIMUM 

REIMBURSEMENT PER 
PAY PERIOD 31.75 

  

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 

 
 

2010 WAIRC 00238 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 8 OF 2010 
CITATION NO. 2010 WAIRC 00238 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983, No 5 of 1983, be 

varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 21st day of April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule H - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 
SCHEDULE H - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55 
  

(2) WA - North of 26° South 
Latitude 21.75 

  

(3) Interstate 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
(6) Locality North of 26° 

South Latitude    
 Broome 456.75 228.40 152.25 
 Carnarvon 255.15 127.60 85.05 
 Dampier 366.75 183.40 122.25 
 Derby 342.25 171.15 114.10 
 Exmouth 292.75 146.40 97.60 
 Fitzroy Crossing 370.25 185.15 123.40 
 Gascoyne Junction 291.75 145.90 97.25 
 Halls Creek 200.75 100.40 66.90 
 Karratha 445.75 222.90 148.60 
 Kununurra 331.75 165.90 110.60 
 Marble Bar 271.75 135.90 90.60 
 Newman 339.00 169.50 113.00 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.75 96.40 64.25 
 Paraburdoo 259.75 129.90 86.60 
 Port Hedland 367.15 183.60 122.40 
 Roebourne 241.75 120.90 80.60 
 Shark Bay 240.25 120.15 80.10 
 Tom Price 320.25 160.15 106.75 
 Turkey Creek 235.75 117.90 78.60 
 Wickham 508.75 254.40 169.60 
 Wyndham 254.75 127.40 84.90 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 40(2)(b)) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS 

OF 42 DAYS 
(CLAUSE 40(2)(b)) 

(7) Interstate - Capital City   
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 129.60   
(11) Interstate 129.60   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
  $ $ $ 
(12) WA – South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA – North of 26° South Latitude:   
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
(14) Interstate:    
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42(5)(a)) 
(15) Each Adult 26.25   
(16) Each Child 4.50   
MIDDAY MEAL (CLAUSE 43(11))   
(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75 
  

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 
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2. Schedule B - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE B - CAMPING ALLOWANCE 
South of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 40.60 
2 Permanent Camp No cook provided by the Department 54.10 
3 Other Camping Cook provided by the Department 67.65 
4 Other Camping No cook provided 81.15 

North of 26° South Latitude 
ITEM   RATE PER DAY 

1 Permanent Camp Cook provided by the Department 58.55 
2 Permanent Camp No cook provided by the Department 72.10 
3 Other Camping Cook provided by the Department 85.60 
4 Other Camping No cook provided 99.15 

 
 

2010 WAIRC 00239 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY AND THE 
HONOURABLE PRESIDENT OF THE LEGISLATIVE COUNCIL 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 9 OF 2010 
CITATION NO. 2010 WAIRC 00239 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Electorate Officers Award 1989 (No A 18 of 1986) be varied in accordance with the following Schedule and 

that such variation shall have effect from the beginning of the first pay period commencing on or after the 21st day of 
April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule F - Travelling, Transfer Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE F - TRAVELLING AND TRANSFER ALLOWANCE 
  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 39(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $  

(1) WA - South of 26° 
South Latitude 14.55 

 

(2) WA - North of 26o South 
Latitude 21.75 

 

(3) Interstate 21.75  

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ 

(4) WA - Metropolitan 
Hotel or Motel 305.45 152.70 

(5) Locality South of 26o 
South Latitude 208.55 104.30 

(6) Locality North of 26o 
South Latitude 

  

 Broome 456.75 228.40 

 Carnarvon 255.15 127.60 

 Dampier 366.75 183.40 

 Derby 342.25 171.15 

 Exmouth 292.75 146.40 

 Fitzroy Crossing 370.25 185.15 

 Gascoyne Junction 291.75 145.90 

 Halls Creek 200.75 100.40 

 Karratha 445.75 222.90 

 Kununurra 331.75 165.90 

 Marble Bar 271.75 135.90 

 Newman 339.00 169.50 

 Onslow 273.30 136.65 

 Pannawonica 192.75 96.40 

 Paraburdoo 259.75 129.90 

 Port Hedland 367.15 183.60 

 Roebourne 241.75 120.90 

 Shark Bay 240.25 120.15 

 Tom Price 320.25 160.15 

 Turkey Creek 235.75 117.90 

 Wickham 508.75 254.40 

 Wyndham 254.75 127.40 

(7) Interstate - Capital City  

 Sydney 304.90 152.45 

 Melbourne 288.55 144.30 

 Other Capitals 270.10 135.05 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS WITHOUT 
DEPENDENTS RELIEVING 

ALLOWANCE FOR PERIOD IN 
EXCESS OF 42 DAYS (CLAUSE 39(3)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

  $ $ 

(8) Interstate – Other 
than Capital City 208.55 104.30 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of 26o 
South Latitude 93.65 

 

(10) WA - North of 26o 
South Latitude 129.60 

 

(11) Interstate 129.60  

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude:  

 Breakfast 16.30  

 Lunch 16.30  

 Dinner 46.50  

(13) WA - North of 26o South Latitude  

 Breakfast 21.15  

 Lunch 33.65  

 Dinner 53.05  

(14) Interstate   

 Breakfast 21.15  

 Lunch 33.65  

 Dinner 53.05  

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 39(5)(a)) 

(15) Each Adult 26.25  

(16) Each Child 4.50  

MIDDAY MEAL (CLAUSE 40(11))  

(17) Rate per meal 6.35  

(18) Maximum 
reimbursement per pay 
period 31.75 

 

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 
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2010 WAIRC 00232 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR  
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 1 OF 2010 
CITATION NO. 2010 WAIRC 00232 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No PSAA 3 of 1989) be varied in 

accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 21st day of April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule J – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE J - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55   
(2) WA - North of 26° South 

Latitude 21.75   
(3) Interstate 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6) Locality North of 26° 

South Latitude:    
 Broome 456.75 228.40 152.25 
 Carnarvon 255.15 127.60 85.05 
 Dampier 366.75 183.40 122.25 
 Derby 342.25 171.15 114.10 
 Exmouth 292.75 146.40 97.60 
 Fitzroy Crossing 370.25 185.15 123.40 
 Gascoyne Junction 291.75 145.90 97.25 
 Halls Creek 200.75 100.40 66.90 
 Karratha 445.75 222.90 148.60 
 Kununurra 331.75 165.90 110.60 
 Marble Bar 271.75 135.90 90.60 
 Newman 339.00 169.50 113.00 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.75 96.40 64.25 
 Paraburdoo 259.75 129.90 86.60 
 Port Hedland 367.15 183.60 122.40 
 Roebourne 241.75 120.90 80.60 
 Shark Bay 240.25 120.15 80.10 
 Tom Price 320.25 160.15 106.75 
 Turkey Creek 235.75 117.90 78.60 
 Wickham 508.75 254.40 169.60 
 Wyndham 254.75 127.40 84.90 
(7) Interstate - Capital City   
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 129.60   

(11) Interstate 129.60   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
49(1)(b)(ii)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA - North of 26° South Latitude:   
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
(14) Interstate:    
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (Clause 52. - Transfer Allowance) 
(15) Each Adult 26.25   
(16) Each Child 4.50   
MIDDAY MEAL (Clause 53. - Travelling Allowance) 
(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 21st 
April 2010. 
2.  Schedule F - Clause 41 - Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE F - CLAUSE 41. - CAMPING ALLOWANCE 
South of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 40.60 

(2) Permanent Camp No cook provided by the Department 54.10 

(3) Other Camping Cook provided by the Department 67.65 

(4) Other Camping No cook provided 81.15 

North of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 58.55 

(2) Permanent Camp No cook provided by the Department 72.10 

(3) Other Camping Cook provided by the Department 85.60 

(4) Other Camping No cook provided 99.15 
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2010 WAIRC 00235 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 5 OF 2010 
CITATION NO. 2010 WAIRC 00235 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 (PSAA 20 of 1985) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 21st day of April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule J - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE J - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55   
(2) WA - North of 26° South 

Latitude 21.75   
(3) Interstate 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6) Locality North of 26° 

South Latitude:    
 Broome 456.75 228.40 152.25 
 Carnarvon 255.15 127.60 85.05 
 Dampier 366.75 183.40 122.25 
 Derby 342.25 171.15 114.10 
 Exmouth 292.75 146.40 97.60 
 Fitzroy Crossing 370.25 185.15 123.40 
 Gascoyne Junction 291.75 145.90 97.25 
 Halls Creek 200.75 100.40 66.90 
 Karratha 445.75 222.90 148.60 
 Kununurra 331.75 165.90 110.60 
 Marble Bar 271.75 135.90 90.60 
 Newman 339.00 169.50 113.00 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.75 96.40 64.25 
 Paraburdoo 259.75 129.90 86.60 
 Port Hedland 367.15 183.60 122.40 
 Roebourne 241.75 120.90 80.60 
 Shark Bay 240.25 120.15 80.10 
 Tom Price 320.25 160.15 106.75 
 Turkey Creek 235.75 117.90 78.60 
 Wickham 508.75 254.40 169.60 
 Wyndham 254.75 127.40 84.90 
(7) Interstate - Capital City   
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 129.60   

(11) Interstate 129.60   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS (CLAUSE 
45(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA - North of 26° South Latitude:   
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
(14) Interstate:    
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 47(5)(a)) 
(15) Each Adult 26.25   
(16) Each Child 4.50   
MIDDAY MEAL (CLAUSE 48(11))   
(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 

 
 

2010 WAIRC 00234 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 3 OF 2010 
CITATION NO. 2010 WAIRC 00234 
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Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Juvenile Custodial Officers’ Award, No 3 of 1977, be varied in accordance with the following Schedule and 

that such variation shall have effect from the beginning of the first pay period commencing on or after the 21st day of 
April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule D - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE D - TRAVELLING TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A  COLUMN B  COLUMN C  
ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES 

WITH DEPENDENTS 
RELIEVING ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 DAYS 
(CLAUSE 5.7 (2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 5.9 (3)) 

DAILY RATE EMPLOYEES 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 5.7 (2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26o    
 South Latitude 

 
14.55   

(2) WA - North of 26o    
 South Latitude 

 
21.75   

(3) Interstate 21.75   
 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
 
 
 

 $ $ $ 

(4) WA - Metropolitan 
Hotel or Motel 
 

305.45 152.70 101.80 
 

(5) Locality South of 26o 
South Latitude 
 

208.55 104.30 69.50 

(6) Locality North of 26o 
South Latitude 
 

   

 Broome 
 

456.75 228.40 152.25 

 Carnarvon 
 

255.15 127.60 85.05 

 Dampier 
 

366.75 183.40 122.25 

 Derby 
 

342.25 171.15 114.10 

 Exmouth 
 

292.75 146.40 97.60 

 Fitzroy Crossing 
 

370.25 185.15 123.40 

 Gascoyne Junction 
 

291.75 145.90 97.25 



404 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 90 W.A.I.G. 
 

 
  COLUMN A  COLUMN B  COLUMN C  
ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES 

WITH DEPENDENTS 
RELIEVING ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 DAYS 
(CLAUSE 5.7 (2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 5.9 (3)) 

DAILY RATE EMPLOYEES 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 5.7 (2)(b)) 

 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
 
 
 

 $ $ $ 

(6)—
continued 

Locality North of 26o 
South Latitude 
 

   

 Halls Creek 
 

200.75 100.40 66.90 

 Karratha 
 

445.75 222.90 148.60 

 Kununurra 
 

331.75 165.90 110.60 

 Marble Bar 
 

271.75 135.90 90.60 

 Newman 
 

339.00 169.50 113.00 

 Onslow 
 

273.30 136.65 91.10 

 Pannawonica 
 

192.75 96.40 64.25 

 Paraburdoo 
 

259.75 129.90 86.60 

 Port Hedland 
 

367.15 183.60 122.40 

 Roebourne 
 

241.75 120.90 80.60 

 Shark Bay 
 

240.25 120.15 80.10 

 Tom Price 
 

320.25 160.15 106.75 

 Turkey Creek 
 

235.75 117.90 78.60 

 Wickham 
 

508.75 254.40 169.60 

 Wyndham 254.75 127.40 84.90 
 
 

(7) Interstate - Capital City 
 

  

 Sydney 
 

304.90 152.45 101.60 

 Melbourne 
 

288.55 144.30 96.15 

 Other Capitals 270.10 135.05 89.95 
 
 

(8) Interstate – Other 
 

   

 than Capital City 
 

208.55 104.30 69.50 
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  COLUMN A  COLUMN B  COLUMN C  
ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES 

WITH DEPENDENTS 
RELIEVING ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 DAYS 
(CLAUSE 5.7 (2)(b) TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED 
PERIOD (CLAUSE 5.9 (3)) 

DAILY RATE EMPLOYEES 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 5.7 (2)(b)) 

 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
 
(9) WA - South of 26o 

South Latitude 
 

93.65   

(10) WA - North of 26o 
South Latitude 
 

129.60   

(11) Interstate 
 

129.60   

 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
 
(12) WA - South of 26o South Latitude: 

 
  

 Breakfast 
 

16.30   

 Lunch 
 

16.30   

 Dinner 46.50 
 

  

(13) WA - North of 26o South Latitude 
 

  

 Breakfast 
 

21.15   

 Lunch 
 

33.65   

 Dinner 53.05 
 

  

(14) Interstate 
 

   

 Breakfast 
 

21.15   

 Lunch 
 

33.65   

 Dinner 53.05 
 

  

 
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 5.9.5(1)) 
 
(15) Each Adult 26.25 

 
  

(16) Each Child 4.50 
 

  

MIDDAY MEAL (CLAUSE 5.10.12) 
 

  

(17) Rate per meal 6.35 
 

  

(18) Maximum 
reimbursement per 
pay period 

31.75   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 
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2010 WAIRC 00233 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 28 APRIL 2010 
FILE NO/S P 2 OF 2010 
CITATION NO. 2010 WAIRC 00233 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Public Service Award 1992 (No PSAA 4 of 1989) be varied in accordance with the following Schedule and 

that such variation shall have effect from the beginning of the first pay period commencing on or after the 21st day of 
April 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule I - Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE I - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55 
  

(2) WA - North of 26° South 
Latitude 21.75 

  

(3) Interstate 21.75   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6) Locality North of 26° 

South Latitude    
 Broome 456.75 228.40 152.25 
 Carnarvon 255.15 127.60 85.05 
 Dampier 366.75 183.40 122.25 
 Derby 342.25 171.15 114.10 
 Exmouth 292.75 146.40 97.60 
 Fitzroy Crossing 370.25 185.15 123.40 
 Gascoyne Junction 291.75 145.90 97.25 
 Halls Creek 200.75 100.40 66.90 
 Karratha 445.75 222.90 148.60 
 Kununurra 331.75 165.90 110.60 
 Marble Bar 271.75 135.90 90.60 
 Newman 339.00 169.50 113.00 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.75 96.40 64.25 
 Paraburdoo 259.75 129.90 86.60 
 Port Hedland 367.15 183.60 122.40 
 Roebourne 241.75 120.90 80.60 
 Shark Bay 240.25 120.15 80.10 
 Tom Price 320.25 160.15 106.75 
 Turkey Creek 235.75 117.90 78.60 
 Wickham 508.75 254.40 169.60 
 Wyndham 254.75 127.40 84.90 
(7) Interstate - Capital City   
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 129.60   
(11) Interstate 129.60   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS: 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS: 
RELIEVING 

ALLOWANCE 
FOR PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
50(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA - North of 26° South Latitude:   
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
(14) Interstate:    
 Breakfast 21.15   
 Lunch 33.65   
 Dinner 53.05   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53(5)(a)) 
(15) Each Adult 26.25   
(16) Each Child 4.50   
MIDDAY MEAL (CLAUSE 54(11))   
(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75 
  

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 21 April 
2010. 
2. Schedule C - Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE C - CAMPING ALLOWANCE 
South of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 40.60 

(2) Permanent Camp No cook provided by the Department 54.10 

(3) Other Camping Cook provided by the Department 67.65 

(4) Other Camping No cook provided 81.15 

North of 26° South Latitude 
ITEM   RATE PER DAY 

(1) Permanent Camp Cook provided by the Department 58.55 

(2) Permanent Camp No cook provided by the Department 72.10 

(3) Other Camping Cook provided by the Department 85.60 

(4) Other Camping No cook provided 99.15 
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INDUSTRIAL MAGISTRATE—Claims before— 

2010 WAIRC 00258 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES PARMINDER SINGH 
CLAIMANT 

-v- 
JAGUAR SECURITY SERVICES PTY LTD 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD WEDNESDAY, 21 APRIL 2010 
DELIVERED WEDNESDAY, 21 APRIL 2010 
CLAIM NO. M 132 OF 2009 
CITATION NO. 2010 WAIRC 00258 
 

CatchWords Claim for payment of wages dealt with as a small claims proceeding pursuant to     s 548 of the Fair 
Work Act 2009, turns on its own facts. 

Legislation  Fair Work Act 2009 
Security Officers Award of 1981 

Cases Cited Nil 
Cases Referred to Nil 
in Decision  
Result Claim Proven 
Representation:  
Claimant  Mr P. Singh in person 
Respondent Mr J. Walizada Director of the Respondent appeared for it 
 

REASONS FOR DECISION 
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited by 

His Honour) 
1 On or about 1 February 2009, the Respondent employed the Claimant as a casual security officer and crowd controller.  His 

employment was, at all material times governed by the Security Officers Award of 1981.   
2 Between February and June of 2009 the Claimant regularly worked for the Respondent.  He mainly worked as security officer 

at the Girrawheen Shopping Centre.  At that place he worked daily Mondays to Fridays inclusive in two shifts between 8 am 
and 12 noon and thereafter between 3 pm and 8 pm.   

3 On or about the end of May 2009, the Respondent discovered that the Claimant had been working privately for the Girrawheen 
Shopping Centre on weekends.  The Respondent took the view that his conduct in that regard was illegal, inappropriate and 
conflicted with his fiduciary obligations to the Respondent.   As a consequence the Respondent summarily dismissed him.  The 
Respondent has since steadfastly refused to pay him his wages for the hours worked the preceding two weeks prior to his 
summary dismissal.   

4 Subsequent to his dismissal, the Respondent has investigated the Claimant’s conduct whilst employed for the Respondent and 
has come to the view that the Claimant had not worked all the hours he had claimed on his job sheets.  The Respondent 
concluded that the Claimant owes it $2,800.  The alleged overpayment has only been brought to the Claimant's attention after 
his dismissal.  The Respondent suggests that because the Claimant owes it $2,800, that he should not receive his unpaid wages 
for work done preceding his summary dismissal.   

5 On 19 November 2009 the Claimant lodged his claim seeking to recover $1,656 being the value of his unpaid wages.  The 
$1,656 claimed represents 90 hours worked between 25 May 2009 and 5 June 2009 inclusive at the rate of $18.40 per hour.  I 
find that the hourly rate claimed is the correct rate applicable for his work at that time.  In addition to his unpaid wages the 
Claimant also seeks the return of a $100 deposit paid by him to the Respondent for a uniform supplied to him.  He alleges that 
it was agreed that upon the completion of his employment with the Respondent, he would return his uniform to the Respondent 
and that his $100 deposit would be returned to him.  He has returned the uniform but his deposit has not been refunded. 

6 The Claimant testified that he worked the hours claimed but he has not received payment.  The Respondent, through its 
director Mr Walizada, suggests that although the Claimant worked for most of those hours, he did not work the entirety of the 
90 hours claimed.  Mr Walizada said that he visited the work location on the afternoon of 27 May 2009 and found the Claimant 
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not to be there.  In assessing his evidence in this matter, I am not satisfied that he has a particularly accurate record of the date 
that he attended the site.  He gave no explanation as to why 27 May 2009 particularly stuck in his mind.  On the other hand the 
documentary evidence before me (Exhibits 2 and 3) being the relevant job cards and time sheets reflect that the hours claimed 
were worked.  The job cards and the time sheets produced by the Claimant on their face have been approved and countersigned 
as being correct.  The perusal of those documents demonstrates an acceptance of the times indicated thereon as having been 
worked. 

7 The claimant in this matter in his evidence came across as being an honest and reliable witness.  I accept his evidence.  I have 
no reason to reject it and I prefer his evidence to Mr Walizada's evidence on issues in conflict.  I accept on the balance of 
probabilities that the claimant has worked at least 90 hours for which he has not been paid.   

8 The Respondent agrees that the Claimant has not been paid for his last two weeks work, subject to deduction to be made for 
hours not worked.  However, it says, that the Claimant should not be paid any amounts because he owes it $2,800.  The 
Respondent says that any amount that the Claimant is entitled to receive should be set off against the $2,800 owing to the 
Respondent.  As indicated to the Respondent at the commencement of this hearing, this Court does not have jurisdictional 
ability to entertain the Respondent's counterclaim and set off.  If the Respondent has a claim against the Claimant, it should 
pursue that in a Court of competent jurisdiction.  There is nothing stopping the Respondent from doing that.  It will, of course, 
be obliged to satisfy that Court of its claim against the Claimant.  The fact that the Respondent believes it has a claim against 
the Claimant is not a factor that this Court can consider or take into account or indeed, determine in this proceeding. 

9 The only issue determined by this Court is whether the claim is maintainable.  As I have already said, I have accepted that the 
hours claimed to have been worked were worked and that the Claimant was not paid for those hours worked.  Accordingly, the 
only question remaining is whether the summary termination of the Claimant somehow disentitles him to wages accrued prior 
to his termination.  In that regard it is clear that the summary termination of an employment contract has the effect of 
discharging any obligation falling due, for performance after the date of termination.  All obligations existing pre-
determination remains enforceable.  The Claimant's right to recover wages was not determined by his summary dismissal.  It 
follows that the Claimant is entitled to be remunerated for the 90 hours that he worked at the rate of $18.40 per hour.  He is 
therefore entitled to the $1,656 that he has claimed in that regard.  Further, given that there was an agreement, as Mr Walizada 
confirmed concerning the return of the $100 deposit upon the redelivery of the uniform and given that I am satisfied that the 
Respondent has received the uniform from the Claimant, the $100 that was paid by the Claimant to the Respondent ought to be 
returned to him. 

10 There will be judgment for the Claimant against the Respondent.  I order that the Respondent pay to the Claimant firstly, the 
sum of $1,656, less tax, being for outstanding wages; secondly an amount of $100, being the return of the deposit paid by the 
Claimant, for his uniform; and thirdly an amount of $40, being the value of the disbursement incurred by the Claimant in 
initiating this claim against the Respondent.   

G. Cicchini  
Magistrate 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2010 WAIRC 00229 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALICIA CASEY 
APPLICANT 

-v- 
FOREVER GREEN GARDEN AND PET CENTRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S B 267 OF 2009 
CITATION NO. 2010 WAIRC 00229 
 

Result Application discontinued 
Representation 
Applicant Ms A. Casey 
Respondent Mr D Pascoe and Mrs A Pascoe 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
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AND WHEREAS on 9 February 2010 and 24 March 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conference held on 24 March 2010 agreement was reached between the parties; 
AND WHEREAS on 1 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2010 WAIRC 00228 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALICIA CASEY 
APPLICANT 

-v- 
FOREVER GREEN GARDEN AND PET CENTRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S U 267 OF 2009 
CITATION NO. 2010 WAIRC 00228 
 

Result Application discontinued 
Representation 
Applicant Ms A Casey 
Respondent Mr D. Pascoe and Mrs A Pascoe 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 February 2010 and 24 March 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conference held on 24 March 2010 agreement was reached between the parties; 
AND WHEREAS on 1 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2010 WAIRC 00249 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES REBECCA BERNADETTE HAMLIN 
APPLICANT 

-v- 
JAMES MURRAY TRUST 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 4 MAY 2010 
FILE NO/S U 233 OF 2009 
CITATION NO. 2010 WAIRC 00249 
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Result Application discontinued 
Representation 
Applicant Ms S Eggleston 
Respondent Mr G McCorry 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 22 February 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS on 21 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00260 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSAN MICHELLE HODGES 
APPLICANT 

-v- 
SWAN TAFE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 11 NOVEMBER 2009, FRIDAY, 13 NOVEMBER 2009, FRIDAY, 20 

NOVEMBER 2009, TUESDAY, 15 DECEMBER 2009 
DELIVERED TUESDAY, 11 MAY 2010 
FILE NO. U 119 OF 2009 
CITATION NO. 2010 WAIRC 00260 
 

Catchwords Termination of employment - Claim of harsh, oppressive and unfair dismissal - Principles applied - 
Applicant not unfairly dismissed - Application dismissed - Industrial Relations Act 1979 (WA) s 23A, 
s 27(1)(m) and s 29(1)(b)(i); Public Sector Management Act 1994 s 102 

Result Dismissed 
Representation  
Applicant Ms S Hodges on her own behalf 
Respondent Mr M Taylor 
 

Reasons for Decision 
1 On 30 June 2009 Susan Michelle Hodges (“the applicant”) lodged an application pursuant to s 29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”) against Swan TAFE (“the respondent”) (“the College”) claiming that she was unfairly 
terminated on 28 February 2009.  The respondent denies that the applicant was unfairly terminated on the basis that the 
applicant was a casual employee who ceased employment with the respondent when it decided not to offer her any further 
work after 23 February 2009 and the applicant was given the required one hour’s notice of termination prior to her ceasing 
employment with the respondent. 
Background 

2 The applicant was employed by the respondent on a casual basis as a lecturer between April 2006 and February 2009.  The 
applicant worked between seven and a half and 15 hours per week at the time she ceased employment with the respondent and 
she was paid approximately $50.00 per hour for each hour worked.  Her terms and conditions of employment were governed 
by the Western Australian TAFE Lecturers’ Certified Agreement 2005 (“the 2005 Agreement”).  The applicant mainly 
designed and delivered computer training courses to staff at the respondent’s Professional and Career Development (“PACD”) 
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section at its Jandakot Campus and she worked with Warehouse trainees from the respondent’s Midland campus.  In December 
2008 the applicant was advised by the respondent that she was the successful candidate for a full-time position as an 
Occupational Health and Safety Lecturer (“the OHS Lecturer position”) however after a dispute about the applicant 
undertaking contract work with the Royal Life Saving Society of Australia (“RLSS”) (“outside work”) in addition to this full-
time position, the respondent withdrew the offer of employment for the OHS Lecturer position. 
Change of name of the respondent 

3 During the hearing the respondent advised the Commission that as at 25 November 2009 the respondent’s name had been 
changed to Polytechnic West.  Pursuant to the Commission’s powers under s 27(1)(m) of the Act, which allows the 
Commission to correct, amend or waive any error, defect or irregularity whether in substance or in form, I will amend the 
name of the respondent in the Notice of Application to reflect the current name of the respondent and I will issue an order that 
Swan TAFE be deleted as the named respondent in this application and be substituted with Polytechnic West (see Rai v Dogrin 
Pty Ltd [2000] 80 WAIG 1375 and Bridge Shipping Pty Ltd v Grand Shipping SA and Anor [1991] 173 CLR 231). 
Applicant’s evidence 

4 The applicant gave evidence that between April 2006 and February 2009 she conducted a range of computer training courses 
for the respondent.  The applicant also trained Warehouse trainees for approximately two to five hours per week between 
October 2007 and February 2009.  The applicant confirmed that as at June 2009 the respondent no longer trained these 
students. 

5 The applicant taught the Swan Computer Drivers’ Licence (“SCDL”) course two days per week between June 2007 and 
December 2007 and one day per week between February 2008 and December 2008.  The applicant also conducted other 
computer courses for the respondent including Photoshop, Web CT, Touch Typing, Advanced Power Point, Design of 
Templates and MS Project 2003, she completed administrative and course development duties from time to time and she 
developed resources and assisted other lecturers to develop their resources.  The applicant gave evidence that she usually 
worked two days per week with the respondent. 

6 The applicant stated that in November 2008 the acting manager of PACD Ms Johanna de Graaf sent her an email asking her if 
she was available to undertake a new course in Microsoft 2007 in Term 1, 2009 and continue with the SCDL course in Term 2, 
2009.  In response the applicant told her that she would be available to teach on Mondays as usual and she told Ms de Graaf 
that she could also work on Thursdays (see Exhibit A1).  The applicant gave evidence that during a discussion she had with 
Ms de Graaf prior to receiving this email Ms de Graaf told the applicant that if the SCDL course was not being conducted by 
the respondent in 2009 she could conduct other computer training courses at PACD. 

7 The applicant gave evidence that in October 2008 she applied for the OHS Lecturer position and she was interviewed for this 
position in November 2008.  The applicant stated that on 12 December 2008 whilst at the respondent’s Bentley campus 
undertaking administrative duties for a course she was to present in Term 1, 2009 she was advised by one of the respondent’s 
lecturers, Ms Ros Paul, that as she was on the list of attendees for the new employee induction course in January 2009 she 
would not be required to deliver the respondent’s induction training in January 2009, which she normally undertook in January 
and June of each year.  The applicant stated that she understood that this meant that she had been successful in obtaining the 
OHS Lecturer position.  As the applicant had not been notified by the respondent that she had been successful in obtaining the 
OHS Lecturer position she telephoned the Chairperson of the interview committee, Mr Greg Oliver after this discussion and he 
confirmed that the applicant had been recommended for appointment to the OHS Lecturer position and she would soon be 
receiving a letter of confirmation to this effect. 

8 As the applicant wanted to continue teaching First Aid with the RLSS on a part-time basis, which she had been doing for some 
time, in addition to undertaking the OHS Lecturer position she contacted the respondent’s Occupational Health and Safety 
Programme Manager Mr Kevin Doig on or about 18 December 2008 to obtain his consent to undertake this additional work.  
The applicant gave evidence that during her discussion with Mr Doig about this issue he initially agreed that she could 
continue to undertake First Aid training however he then told her that she could only run this course if students undertaking the 
course enrolled with the respondent and the applicant was employed by the respondent to conduct this course.  The applicant 
disagreed with this proposal as she understood the respondent was not accredited to conduct this course and it was also not 
financially beneficial to her for the applicant to be employed by the respondent to run this course compared to being a 
contractor for the RLSS.  The applicant then contacted the respondent’s Manager of Human Resources, Mr Mark Taylor on 
19 December 2008 to have Mr Doig’s decision reviewed and she told him that Mr Doig had blackmailed her with his 
suggestion that she could only conduct the course if students undertaking First Aid training were enrolled with the respondent.  
In response the applicant was advised that she could take up the issue with the respondent’s Managing Director, Mr Wayne 
Collyer or with Mr Taylor who would then raise it with him on her behalf when the College recommenced in early January 
2009.  The applicant gave evidence that she sent an email to Mr Taylor on 19 December 2008 detailing why she should be 
allowed to continue to conduct First Aid training in addition to the OHS Lecturer position and in this email she maintained that 
there was no conflict of interest in her undertaking this additional work (see Exhibit A2). 

9 The applicant stated that on or about 6 January 2009 she received written confirmation from the respondent confirming that she 
had been recommended as the successful applicant for the OHS Lecturer position and she was advised at the time that this was 
a fixed term full-time vacancy with the possibility of the position being extended and/or the position being made permanent.   
Around this time the applicant contacted Mr Taylor about the issue of her continuing to undertake outside work and he advised 
her that he would take up this issue with Mr Collyer by the end of the week.  When the applicant had not received a response 
from Mr Taylor about this issue she contacted him on or about 11 January 2009 and he told her that he had not yet taken the 
matter up with Mr Collyer.  The applicant then told him that her application for undertaking additional work was an urgent 
matter as she had received the offer of full-time employment and Mr Taylor told her that he would speak to Mr Collyer early 
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the following week.  The applicant gave evidence that on or about 13 January 2009 she contacted Mr Taylor and queried why 
the OHS Lecturer position was being offered to her on a contract and not permanent basis as previously advised to her and she 
and Mr Taylor then exchanged emails about the terms and conditions of the job offer and her undertaking outside employment 
(see Exhibit A4).  The applicant maintained that Mr Doig deliberately tried to change the OHS Lecturer position to a contract 
position even though it was advertised as a full-time permanent position so that she would not take up this position.  On 
15 January 2009 Mr Taylor sent the applicant an email confirming that the OHS Lecturer position was a permanent 
appointment and the applicant was told that the issue of her undertaking outside employment had been sent to Mr Collyer for 
determination.  The applicant stated that because of Mr Taylor’s poor attitude towards her and his tardiness in handling the 
issue of her undertaking outside employment and the issues surrounding the terms of the OHS Lecturer position she lodged a 
formal complaint against him. 

10 After Mr Collyer sent the applicant a letter on or about 21 January 2009 outlining the reasons for denying her the opportunity 
to undertake outside employment the applicant claimed that there were a number of statements in his letter which were 
incorrect (see Exhibit A5).  The applicant maintained that she was a subcontractor to the RLSS and not an employee nor was 
she employed by another Registered Training Organisation and she stated that she did not have any contractual arrangement 
with the Scout Association of Australia.  As the applicant believed that the issue of her undertaking outside employment 
remained unresolved she highlighted these concerns in an email to Ms Helen Murphy, a representative from the respondent’s 
Human Resources section who attended a meeting she had with Mr Collyer on or about 16 January 2009 (see Exhibits A5 and 
A6).  After the applicant had indicated to Mr Collyer, via her email to Ms Murphy, inaccuracies in his letter dated 21 January 
2009 with respect to the reasons for refusing to approve her undertaking outside employment after reviewing the applicant’s 
claims Mr Collyer again rejected the applicant’s request to undertake outside employment by letter dated 28 January 2009 and 
he also told the applicant that she was required to contact Shared Services Recruitment and advise if she would be accepting or 
declining the respondent’s offer of full-time employment by close of business on 29 January 2009 (see Exhibit A8).  The 
applicant gave evidence that as she had not been advised to contact Shared Services in the letter she received from the 
respondent dated 6 January 2009, which informed her that she had been recommended for the OHS Lecturer position, she 
contacted Shared Services which advised her that it was assumed that she had accepted the job if she did not decline the 
position subsequent to receiving the letter dated 6 January 2009 and if no other applicant objected to her taking up this position 
then it was up to the respondent to confirm her appointment to the position in writing (see Exhibit A3).  After receiving this 
advice the applicant sent an email to Mr Taylor on 29 January 2009 requesting that the appropriate documentation be sent to 
her about the OHS Lecturer position as detailed in the employee section of the document titled ‘College Authorisation 
Procedure – 2.2 Selection and Appointment’, Exhibit A9, and the applicant stated that when she contacted Mr Taylor by 
telephone on 29 January 2009 after sending this email he advised her that he had not received her email.  Mr Taylor then told 
her that she either had to accept or decline the OHS Lecturer position and in response the applicant told him that she needed 
further information about the conditions of employment for the position and she told Mr Taylor that she would be accepting 
the position subject to a range of issues being resolved.  The applicant gave evidence that Mr Taylor then told her that he 
would not send her an offer of employment until the applicant indicated whether or not she was accepting or declining the 
OHS Lecturer position and in response the applicant told Mr Taylor that she was not declining the position.  The applicant 
gave evidence that during this conversation Mr Taylor told her that if she did not accept or decline the position “there and 
then” the respondent would rescind the job offer and the applicant stated that she told Mr Taylor that she did not appreciate 
being threatened by him on the basis that she had not been afforded due process in accordance with the respondent’s normal 
processes for appointments to positions. 

11 The applicant gave evidence that on or around 28 January 2009 she spoke to Mr Doig about why, as manager of this area, he 
had not contacted her to discuss the conditions of the OHS Lecturer position as Shared Services had advised her that this was 
the process and she also told him that she had not yet received a letter confirming her appointment to this position.  In response 
he told the applicant that he was unaware that this was the process to be followed.  The applicant maintained that Mr Doig had 
been informed that the period for people to notify the respondent of any breach of standard with respect to the selection process 
for the OHS Lecturer position had expired and he therefore knew that she should have been contacted to proceed with her 
appointment to the position and he did not do so.  The applicant gave evidence that Mr Doig told her that he was meeting 
Mr Taylor on or around 30 January 2009 and he would raise these issues with Mr Taylor. 

12 The applicant gave evidence that she subsequently received a letter from Mr Collyer dated 30 January 2009 withdrawing the 
offer of employment to the OHS Lecturer position due to the significant breakdown in the relationship between the applicant 
and the College and because the applicant did not commit to the OHS Lecturer position in a timely manner before classes were 
to commence (Exhibit A10).  After receiving this letter the applicant contacted Mr Collyer to arrange a meeting with him but 
as she had other commitments on the only day he was available the following week the applicant had a telephone conversation 
with him on 3 February 2009.  During this conversation the applicant denied that her relationship with the respondent had 
broken down and she informed him that she was still working casually at the College at PACD.  In response Mr Collyer 
advised her that his decision would stand.  The applicant gave evidence that she told Mr Collyer during this conversation that 
she had not been unwilling to commit to the OHS Lecturer position nor had she formally declined the position and as no 
contract for the OHS Lecturer position had been given to her she was not required to accept the position until this had been 
done.  The applicant stated the following: 

“He just dismissed anything that I said and … and that the decision to rescind the offer stood and when I disputed that I 
had … was unwilling to commit to the position, I simply stated that I hadn't been given the documentation. I hadn't been 
given a contract. I hadn't been given the confirmation; that I wasn't required to submit anything before I'd received those 
to state that I'd accept it and I hadn't formally declined the position and therefore considered that I had accepted until such 
time as I was presented with something which would cause me to decline the position.” 

(Transcript p 33) 
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13 The applicant stated that on 31 January 2009 she lodged a complaint with the respondent’s complaints section about the actions 
of Mr Doig and Mr Taylor with respect to her appointment to the OHS Lecturer position.  The applicant also disputed 
Mr Collyer’s decision denying her application for approval to undertake outside work. 

14 The applicant gave evidence that she returned to work at PACD on or around 2 February 2009 and spent the day preparing the 
MS Office 2007 course which she was scheduled to teach the following week.  The applicant stated that on 9 February 2009 
she told Ms de Graaf that the respondent had withdrawn the offer of the OHS Lecturer position and she was now available to 
continue working at PACD on an ongoing basis.  The applicant also gave evidence that during a discussion she had with Ms de 
Graaf prior to this date Ms de Graaf told her that if the applicant did not accept the OHS Lecturer position she could continue 
to undertake casual work at the College at PACD. 

15 The applicant gave evidence that when she was first told that she was to be offered the OHS Lecturer position in December 
2008 she arranged for a friend Ms Justine Dunlop to undertake some of her casual computer training sessions and she liaised 
with Ms Dunlop in January 2009 about conducting the SCDL course. 

16 The applicant stated that during a telephone conversation with Ms de Graaf on 12 February 2009 Ms de Graaf told her that she 
had been directed to review the 2009 computer training courses being offered by the respondent and as a result of this review 
the applicant would no longer be required to undertake casual work with the respondent after 23 February 2009.  The applicant 
stated that during this conversation Ms de Graaf was upset and she told her that she was unhappy that she had to tell her of this 
decision and she apologised to her and told her that she was sorry. 

17 The applicant gave evidence that as she had another commitment on 16 February 2009 Ms Dunlop undertook a computer 
training course for her on that day.  Ms Dunlop also telephoned the applicant that day and told her that Ms de Graaf had told 
her that she could continue to conduct Microsoft 2007 courses which the applicant had previously undertaken after the 
applicant finished working at the College on 23 February 2009.  The applicant stated that this conflicted with the advice Ms de 
Graaf had given her on 12 February 2009 that the respondent would not be conducting these courses and she called Ms de 
Graaf that day to clarify why Ms Dunlop was being employed to conduct this course and not her.  In response Ms de Graaf told 
her that she was no longer to be employed by the respondent and she had received an email containing a directive to this effect 
from the respondent’s management and its Human Resources section.  Even though Ms de Graaf offered to send a copy of this 
directive to the applicant she did not receive it and on 17 February 2009 the applicant sent a written request to Ms de Graaf 
asking why Ms Dunlop and not the applicant had been asked to conduct computer training however she received no response 
(see Exhibit A13). 

18 The applicant had a further discussion with Ms de Graaf on 20 February 2009 about the directive not to employ her and she 
gave evidence that during this discussion she was told by Ms de Graaf that she had been told she was not to provide the 
applicant with a copy of this directive and she was told to speak to Ms Annette Geikie.  Ms Geikie told the applicant that the 
respondent was now using a pool of lecturers and when asked why the applicant was not part of this pool and why Ms Dunlop 
had been chosen to work at PACD instead of the applicant, Ms Geikie told her that the applicant had not been told that she was 
not to work for PACD.  In reply the applicant told Ms Geikie that she was aware of a direction that she was not to work at 
PACD any more and Ms Geikie said that this was incorrect and she referred the applicant to her manager Ms Kath Finn.  The 
applicant gave the following evidence: 

“And then what happened?---Basically, she started to go on about a pool of lecturers and that they were not providing the 
work for just one lecturer any more and I asked her why I wasn't a part of that pool and she stated that I hadn't been told 
that I was not to work for PACD and I corrected her and said I was told and specifically told that the direction was that I 
was not to work at PACD any more and she stated that that was incorrect. I told her that I'd been told that the computer 
training was to cease at the end of the month and that there would then be a review of how the computer training would 
be … would proceed at a later date and she told me that this again was incorrect. And when I asked her why Justine had 
been chosen to deliver the computer training over myself, she said, "That is an issue for management and you'll have to 
speak to Kath Finn," and I asked her if she could put me through to Kath Finn and she said, "She is on leave," and could 
not provide a date when she returned.” 

(Transcript p 39) 
The applicant said she tried to contact Ms Finn several times but she did not return her calls.  The applicant confirmed that her 
last day of work at PACD with the respondent was on 23 February 2009. 

19 The applicant stated that as Ms Kim Wouters was dealing with a complaint she made to the respondent’s complaints 
management unit about Mr Taylor and Mr Doig she told her that she had been removed from her casual teaching position at 
PACD which she believed was linked to the complaints she had made about Mr Taylor and Mr Doig. 

20 The applicant gave evidence that the review panel dealing with her application to have the decision rescinding the offer of 
employment as a full-time OHS Lecturer overturned decided that as there were irreconcilable differences between herself and 
the respondent and as she continued to pursue the issue of undertaking outside employment the offer of employment would not 
be re-instated. 

21 The applicant gave evidence about the completion of a Recognition of Prior Learning (“RPL”) assessment with respect to a 
Certificate IV in Training and Assessment.  The applicant stated that in December 2008 she was given the opportunity to 
complete an RPL assessment to obtain an upgraded Certificate IV in Training and Assessment free of charge because she was 
employed by the respondent and this assessment was scheduled to be completed at a meeting set down on 1 April 2009 
however the applicant was unable to attend this meeting due to a personal commitment.  When the applicant tried to arrange an 
alternative date she was told she would have to wait until Ms Geikie returned from leave.  The applicant spoke to Ms Geikie on 
23 June 2009 and she was told that as she was no longer employed by the respondent she was required to pay an enrolment fee 
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to undertake the RPL assessment.  The applicant disputed that she was no longer employed by the respondent as at 23 June 
2009 as she remained available to work with Warehouse trainees and it was not until this date that she was told during her 
discussion with Ms Geikie that she would no longer be undertaking this role.  The applicant stated that any fees to be paid for 
the RPL assessment were due at the time of her enrolment in December 2008 and she understood that as she was still enrolled 
in the course she did not have to pay the fees.  The applicant also stated that she was not aware of any condition that as part of 
her enrolment in the course if she ceased to be an employee of the respondent she would then be liable to pay course fees. 

22 The applicant tendered emails confirming that the respondent continued to conduct MS Office 2007 courses in March and 
April 2009 and a report containing other courses conducted by the respondent up to October 2009 (see Exhibits A21, A26 and 
A28). 

23 The applicant gave evidence that she understood from a former employee of the respondent, Mr Tom Rynn, that a casual 
employee could only be replaced by a full-time or part-time lecturer therefore she should not have been replaced by 
Ms Dunlop. 

24 The applicant stated that she currently is unemployed.  In addition to working for the respondent on a casual basis the applicant 
worked with Racing and Wagering Western Australia five days per fortnight and she was made redundant from this position in 
October 2009.  The applicant gave evidence she had applied for numerous casual positions with a range of training providers 
but had been unsuccessful in gaining employment.  The applicant is seeking compensation in the form of lost wages for two 
days per week for the four terms in 2009. 

25 Under cross-examination the applicant confirmed that she did not work with students in the Warehouse course after 
23 February 2009. 

26 The applicant stated that she was not seeking reinstatement to her former position with the respondent because she would be 
vulnerable as a casual employee given what had previously occurred. 

27 The applicant re-iterated that on 12 December 2008 Ms de Graaf told her that if she did not take up the OHS Lecturer position 
she could work at PACD and she was told that Ms Dunlop would be ancillary to her undertaking this role. 

28 The applicant stated that she did not formally accept the OHS Lecturer position offered to her by the respondent by 29 January 
2009 as requested by Mr Collyer in his letter dated 28 January 2009 because she required details about the contractual 
arrangements associated with this position and Mr Taylor refused to give her this information which was a pre-condition to her 
accepting the position.  The applicant also maintained that Shared Services advised her that as the breach period for this 
position had finished the respondent should have sent her details about her contract and did not do so (see Exhibit A9).  The 
applicant also maintained that she had effectively accepted the OHS Lecturer position because she did not send the respondent 
a letter declining this position (see Exhibit A3).  The applicant disputed that she would only accept the OHS Lecturer position 
if her request to undertake outside work was approved and she maintained that even though she made a serious allegation 
against Mr Doig she believed she could still work with him. 

29 Ms Dunlop gave evidence that she conducted approximately four days of Microsoft Office training with the respondent from 
November 2007 onwards and she stated that she obtained this work with the applicant’s assistance.  Ms Dunlop stated that she 
understood she was a back-up lecturer when the applicant was unavailable or when there was sufficient students to run two 
classes.  Ms Dunlop gave evidence that in December 2008 both the applicant and Ms de Graaf asked her if she would be 
interested in delivering the applicant’s classes as the applicant was applying for a full-time position with the respondent and 
she was told that the training would be on Mondays in 2009 undertaking the Microsoft Office 2007 and the SCDL courses.  
Ms Dunlop gave evidence that after the applicant’s offer of the OHS Lecturer position was rescinded she understood that she 
would not be delivering any further training for the respondent as she had only been employed if the applicant was unavailable.  
Ms Dunlop gave evidence that subsequent to 16 February 2009, which was the last day on which she worked for the 
respondent, Ms de Graaf contacted her via email to undertake work with the respondent and she stated that these offers ceased 
around the end of March 2009.  Ms Dunlop stated that the applicant was more skilled than her with respect to conducting 
computer training and Ms Dunlop gave evidence that the applicant told her in the middle of February 2009 that it was up to her 
if she wanted to continuing working for the respondent. 

30 Under cross-examination Ms Dunlop confirmed that she was the applicant’s friend and she stated that she was not pressured by 
the applicant to cease working with the respondent.  Ms Dunlop stated that she chose not to continue working with the 
respondent of her own accord as a result of the respondent’s treatment of the applicant. 
Respondent’s evidence 

31 Ms de Graaf is the manager of PACD, she is based at the respondent’s Jandakot campus and she reports to Ms Geikie.  Ms de 
Graaf has held this position since June 2008.  In this role Ms de Graaf coordinates and oversees the training needs of the 
respondent’s staff and she manages PACD’s budget and human resources issues for two other employees as well as a number 
of casual and external staff employed at PACD.  Ms de Graaf maintained that she was not given any order to terminate the 
applicant and she claimed that she has no authority to terminate an employee. 

32 Ms de Graaf described the applicant as an effective lecturer in 2008 but in 2009 her demeanour changed after she applied for 
the OHS Lecturer position and Ms de Graaf gave evidence that the applicant became increasingly upset and agitated about 
problems she was experiencing about this position and she stated this issue consumed the applicant.  Ms de Graaf stated that 
when the applicant contacted her outside of working hours on a number of occasions about issues she was having she told her 
to raise her concerns with the respondent’s Human Resources section.  Ms de Graaf stated that she received a number of calls 
from the applicant on 31 March 2009 both before and at work and Ms de Graaf gave evidence that when she finally spoke to 
the applicant on this date they “had quite a heated argument” and the applicant talked over her and insisted on knowing who 
gave the order to terminate her (T75).  After this conversation Ms de Graaf sent an email to her manager Ms Geikie confirming 
the nature of her interactions with the applicant (see Exhibit R1). 
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33 In response to a request from Mr Taylor, Ms de Graaf sent an email to him on 13 July 2009 confirming the courses that the 
applicant taught and whether or not she had been replaced subsequent to ceasing employment with the respondent 
(Exhibit R2). 

34 Ms de Graaf stated that the applicant usually worked for the respondent one day per week and on occasions she was 
unavailable to work for the respondent due to other commitments.  Ms de Graaf stated that as the applicant had been offered 
the OHS Lecturer position she had to find a replacement for her and the respondent then looked at setting up a pool of 
employees to undertake computing training rather than relying on one casual lecturer.  As a result during 2009 a number of 
casual lecturers or external facilitators delivered PACD’s computer courses and Ms de Graaf stated that these employees were 
casual employees and were used on an as-needs basis. 

35 Ms de Graaf confirmed that Ms Dunlop was employed by the respondent in 2008 and early 2009. 
36 Ms de Graaf maintained that an email she sent to staff members on 23 February 2009 with respect to the SCDL course clarifies 

the basis upon which SCDL was no longer being offered by the respondent to its employees and she gave evidence that this 
was endorsed by the relevant standing committee. 

37 Ms de Graaf stated that the email she wrote to the applicant on 27 November 2008 about her availability to undertake computer 
training for the respondent in 2009 was on the basis that she anticipated that the respondent would be conducting the SCDL 
course in 2009 (see Exhibit A1).  Ms de Graaf stated that in January 2009 WestOne Services, which provides training for the 
Department of Education and Training, advised the respondent about difficulties with the respondent running the SCDL 
program as it was not compatible with the new Microsoft Office 2007 software and as a result SCDL computer training was 
unable to be offered to the applicant. 

38 Ms de Graaf confirmed that the applicant had in the past sought and been guaranteed one full day of work per week and if no 
training was available to undertake the applicant would undertake administration work.  Ms de Graaf stated that work was 
available for the applicant to undertake after she and Ms Geikie had completed a review into PACD’s training calendar for 
2009 in November 2008 but Ms Dunlop and not the applicant was offered work after February 2009 because her relationship 
with the applicant had become uncomfortable and the applicant was hostile towards the College, Mr Collyer and Mr Taylor.  
Ms de Graaf stated the following with respect to why the respondent preferred to employ Ms Dunlop over the applicant: 

“… you [the applicant] were under the expectation that when you came in and did delivery for us that we would give you 
a full day's work regardless of what numbers that we had. On instruction from my manager Annette Geikie I was told that 
we were no longer going to be delivering our training in that way and that hence the reason why Justine was offered ad 
hoc training, because we could call her in, whether it just be for a couple of hours to deliver training for half a day, 
whereas you were wanting employment for a full day and we could no longer offer that. It was no longer financially 
viable.” 

(Transcript p 90) 
39 Ms de Graaf maintained that during February 2009 both Ms Dunlop and the applicant were part of a pool of employees 

available to teach computing courses and the respondent’s intention was to have Ms Dunlop work alongside the applicant so 
that she could upgrade her skills. 

40 Ms de Graaf gave evidence that the training offered by PACD changed on a regular basis. 
41 Ms de Graaf stated that as a result of the breakdown in the relationship between the applicant and herself and the respondent it 

was unlikely that she would offer the applicant further casual work at PACD even if work was available. 
42 Under cross-examination Ms de Graaf confirmed that she allocated staff to deliver courses under the direction of Ms Geikie. 
43 Ms de Graaf confirmed that she may have told the applicant that she could not see why there was a conflict of interest in her 

undertaking the OHS Lecturer position and her delivery of First Aid training and Ms de Graaf stated that as the applicant was 
upset at the time she gave her a phone number to access counselling.  Ms de Graaf agreed that she provided her personal 
mobile telephone number to the applicant as well as other staff members for emergencies within work hours but she stated that 
this was not to be used to harass and abuse her. 

44 Ms de Graaf denied that she was mistaken when she said that the applicant attempted to contact her on several occasions on 
her mobile telephone on 31 March 2009 and Ms de Graaf stated that when she arrived at work that day her staff told her that 
the applicant had left several messages saying that the applicant had made a number of calls to Ms de Graaf’s mobile 
telephone. 

45 Ms de Graaf stated that she was not specifically told not to employ the applicant and she maintained that the applicant was to 
be part of a pool of casual lecturers and would have remained in that pool if her attitude towards the respondent had not 
changed.  Ms de Graaf stated that she was aware that the offer of full-time employment for the applicant had been withdrawn 
by the respondent by 16 February 2009 and she understood that the applicant would be seeking to have this decision 
overturned. 

46 Ms de Graaf maintained that the email sent to the applicant on 27 November 2008 was sent prior to a final decision being made 
about courses PACD would conduct in 2009 and she stated that the review into training courses for 2009 was not completed 
until mid to late January 2009 (Exhibit A1). 

47 Ms de Graaf stated that, subject to sufficient numbers being available to attend each course, the courses the applicant could 
have delivered in 2009 included the MS Office 2007 - Getting Up to Speed training once a week for three and a half hours, 
Introduction to Word Training once per month and courses during professional development week in April of each year.  After 
Ms de Graaf reviewed the respondent’s training report for 2009 she conceded that the applicant could have also conducted the 
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following courses; Blackboard – Starting in CE6, Elluminate – Getting Started and Advanced, MS Office 2007 - Getting up to 
Speed, Touch Typing, Introduction to Word, Advanced CE6, MS 2007 - Introduction to Excel, MS 2007 - Introduction to 
Power Point, Advanced Power Point, MS 2007 - Introduction to Outlook and Microsoft Project 2003.  Ms de Graaf confirmed 
that a number of these courses were offered by the respondent in Semester 1, 2009. 

48 Ms de Graaf gave evidence that Ms Dunlop was asked by the respondent to undertake the MS Office 2007 - Getting Up to 
Speed training in Term 1, 2009 so that she could develop her skills for conducting courses during the respondent’s induction 
week in April. 

49 Ms de Graaf agreed that she told the applicant that if the respondent did not continue running the SCDL course she would be 
considered to deliver other courses, but she qualified this by saying that she never told the applicant that she would be the only 
person to undertake other courses and she stated that these courses were delivered on a range of days not just on a Monday 
when the applicant was available.  Ms de Graaf then conceded that the applicant had also delivered training for the respondent 
on a number of Thursdays in 2008. 

50 Ms de Graaf confirmed that on or about 12 February 2009 she contacted the applicant and told her that as a result of an email 
she had received from Ms Geikie the last course the applicant would be delivering would be on 23 February 2009 and she 
stated that it was possible that during this discussion she mentioned that the computer classes being conducted by the 
respondent would be reviewed at the end of the month. 

51 Ms de Graaf confirmed that she contacted Ms Dunlop about delivering the MS Office 2007 – Getting Up to Speed courses that 
the applicant had already been scheduled to deliver. 

52 Ms de Graaf stated that even though she confirmed in an email to the applicant on 11 February 2009 that training would 
proceed as planned for March 2009 this changed after receiving the email from Ms Geikie on the same date and she stated that 
she had to act on the direction contained in that email.  Ms de Graaf stated that even though the respondent reviewed training 
in November 2008 no set time frames were made at that time about finalising the review and she had further discussions with 
Ms Geikie in early February 2009 about courses to be conducted at PACD. 

53 Ms de Graaf stated that during discussions she had with the applicant on 12 and 16 February 2009 about her not undertaking 
training at PACD she told the applicant that this decision was not made by her.  Ms de Graaf denied that she told the applicant 
on 12 February 2009 that she was “not paid enough to do this and they should do their own dirty work” (T139) and Ms de 
Graaf said it was possible that she had told the applicant on 12 February 2009 that she would arrange a lunch for the applicant 
on her last day of work but she said that this was not an unusual occurrence.  Ms de Graaf denied that she asked Ms Geikie to 
review her decision to no longer offer the applicant the opportunity to undertake training courses and she denied she told the 
applicant during a conversation with the applicant on 16 February 2009 that she was unable to intervene in the matter as she 
was concerned about her permanent appointment to the position in which she was acting.  Ms de Graaf stated that on 
23 February 2009 she may have used her log-in code so the applicant could access her computer and Ms de Graaf stated that 
she was aware that the applicant had been removed from the staff email list as at this date and Ms Dunlop added as a result of a 
request from Ms Geikie. 

54 Ms de Graaf maintained that she did not tell the applicant that she was no longer required to undertake work at PACD even 
though she agreed she sent an email to Mr Taylor on 17 February 2009 stating that she had told the applicant that “we no 
longer had any work for her” and she stated that the email only refers to that point in time (Exhibit A15). 

55 Ms de Graaf gave evidence that even though she told the applicant in November 2008 that she would be training one day per 
week with PACD in 2009 this was before the respondent’s training calendar had been reviewed and it was later decided that 
the SCDL course was no longer going to be conducted by the respondent in 2009. 

56 Ms de Graaf stated that an alternative casual lecturer was used to conduct computer training subsequent to the applicant 
leaving the respondent in February 2009 and the same lecturer was being used by the respondent for the majority of other 
classes conducted at PACD due to his availability. 

57 Ms de Graaf could not recall exactly when the applicant was unavailable to conduct training in 2008 but she stated that this 
occurred on occasions when the applicant had other commitments. 

58 Ms de Graaf maintained that the applicant harassed her subsequent to being told that she no longer was required to undertake 
training with the respondent in February 2009 and Ms de Graaf recalled phone calls from the applicant on 31 March 2009 
whereby she claimed the applicant harassed and abused her and demanded to know who issued an instruction to terminate her.  
When Ms de Graaf told her that she had not been given this instruction she maintained that the applicant said “Don’t treat me 
like an effing child” (see Transcript page 150).  Ms de Graaf stated that she was upset after this conversation and she instructed 
her staff not to put any further telephone calls from the applicant through to her. 

59 Ms Geikie is the respondent’s Manager of Training and Assessment and she has held this position since 2006.  In this role she 
manages the respondent’s training and assessment unit which is responsible for supporting lecturing staff at the College and 
she is also responsible and accountable for the functioning of PACD and to ensure that the professional development calendar 
is of value to the College’s staff.  Ms Geikie confirmed that she is Ms de Graaf’s line manager.  Ms Geikie gave evidence that 
in mid to late November 2008 she and Ms de Graaf reviewed the respondent’s professional development training calendar for 
2009 as part of its continuous improvement strategy. 

60 Ms Geikie confirmed that in October 2008 some of the respondent’s staff were given the opportunity to upgrade their 
qualifications to the current Certificate IV in Training and Assessment by way of an RPL assessment free of any payment of 
fees and Ms Geikie maintained that staff were told at the time that they had six months to complete this RPL process from the 
date of enrolment.  Ms Geikie stated that at the end of June 2009 a letter was sent to the applicant stating that this offer had 
now been withdrawn as she was no longer employed by the respondent. 
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61 Ms Geikie stated that even though she was aware that the applicant had a grievance with the College in early 2009 this did not 
have any impact on the curriculum review undertaken by her. 

62 Under cross-examination Ms Geikie confirmed that casual staff could be appointed by Ms de Graaf without her approval. 
63 Ms Geikie maintained that the review of which courses PACD would conduct in 2009 went through to February 2009. 
64 Ms Geikie stated that it was a mistake for Ms de Graaf to ask the applicant in November 2008 to conduct the SCDL course in 

2009 and she did not approve this offer of employment and Ms Geikie stated that she was unaware that Ms de Graaf had 
guaranteed the applicant employment each Monday in 2009 but Ms Geikie then stated that Ms de Graaf was responsible for 
scheduling training.  Ms Geikie stated that the respondent would always conduct computer training courses but it was not the 
respondent’s intention to continue SCDL training in 2009.  Ms Geikie stated that she wanted to have a pool of lecturers to 
undertake training at PACD. 

65 Ms Geikie maintained that the RPL upgrade for the Certificate IV in Training and Assessment for the respondent’s staff had a 
six month time limit and this information was contained in the respondent’s RPL upgrade booklet and Ms Geikie confirmed 
that the applicant remained enrolled in this course as at June 2009.  When asked if this would still entitle the applicant to be 
assessed without paying a fee Ms Geikie said that the respondent had a right to withdraw the applicant’s enrolment and did so, 
given the six month time limit.  Ms Geikie stated that she cancelled the initial appointment for the applicant to have her RPL 
assessed and this meeting was rescheduled to 2 April 2009 and she appointed another staff member to undertake this 
assessment as she was unavailable.  Ms Geikie stated that there was no record of the applicant leaving messages for her on or 
about 2 April 2009 cancelling the assessment on that date. 

66 Ms Geikie could not recall if she had a meeting with Ms de Graaf to review training in the two week period prior to generating 
the email she sent to Ms de Graaf dated 11 February 2009 removing the applicant from undertaking computer courses after 
23 February 2009 but she stated that she would have discussed this issue with Ms de Graaf either by telephone or face-to-face 
prior to making any decisions (see Exhibit A12).  Ms Geikie maintained that her email dated 11 February 2009 related to 
issues which were part of the review of training commenced in November 2008.  Ms Geikie stated that Ms Dunlop was asked 
to undertake training courses after February 2009 and not the applicant because the respondent needed a pool of casual 
lecturers to deliver training and Ms Geikie understood that the applicant was told that she would be part of this pool.  
Ms Geikie stated that the decision to use a pool of lecturers at PACD was made in November 2008. 

67 Ms Geikie stated that by the end of February 2009 and as a result of the applicant’s hostility to the respondent and harassment 
of Ms de Graaf it was inappropriate to ask the applicant to conduct any further computer training.  When it was put to 
Ms Geikie that the College had asked Ms Dunlop, who was not as experienced as the applicant and not available in March, to 
deliver courses that the applicant was scheduled to deliver which was a deliberate act to remove the applicant from PACD 
Ms Geikie denied this was the case as she understood that the applicant would be part of a pool of lecturers.  Ms Geikie 
claimed that the applicant being part of a pool of lecturers would have been discussed with her in the last two weeks of 
February 2009 and Ms Geikie stated that the respondent uses a pool of lecturers at all times. 

68 Ms Geikie maintained that after the applicant had asked for a letter of appreciation this was included in an email she sent on 
12 February 2009 to Mr Taylor and Mr Frank Gannaway (Exhibit A30). 

69 When asked why the applicant was not offered work in March 2009 when Ms Dunlop was not available Ms Geikie stated that 
the respondent wanted to retain a pool of casual employees and she stated that the applicant and Ms Dunlop were not the only 
employees who conducted computer training for the respondent on a casual basis in 2009. 

70 Ms Geikie gave evidence that she was unaware if the respondent had given the applicant a written explanation as to why she 
was no longer required to work for the respondent.  Ms Geikie stated that she kept the respondent’s managers informed of 
issues relevant to the applicant by copying them into emails as she was aware that the applicant had lodged grievances against 
some of the respondent’s employees. 
Submissions 
Applicant 

71 The applicant claims that she was unfairly dismissed from her position at PACD on 23 February 2009 (see Exhibits A12 and 
A30). 

72 The applicant submits that she had a casual contract of employment to conduct computer training for PACD every Monday 
during 2009 and on other days as required depending on her availability and this was a fixed term arrangement as confirmed in 
correspondence between herself and Ms de Graaf in November 2008 (see Exhibit A1).  The applicant also claims that the email 
to her from Ms de Graaf dated 11 February 2009 confirms that she would be employed by the respondent to teach on a casual 
basis as normal in March 2009 and an email from Ms Geikie to Ms de Graaf dated 11 February 2009 also confirms that the 
respondent’s computer training programme for 2009 scheduled the applicant to deliver training every Monday (see 
Exhibits A21 and A12).  The applicant submits that in addition to this evidence she had an agreement with Ms de Graaf that if 
she did not commence full-time employment with the respondent in 2009 this arrangement would continue and if the applicant 
commenced full-time employment with the respondent then her position would be filled by Ms Dunlop. 

73 The applicant argues that the respondent continued to offer MS Office 2007 training after the applicant ceased working with 
the respondent but this course and others were offered to other casual employees including Ms Dunlop even though the 
applicant was qualified and experienced to deliver all of the computer training offered by PACD during 2009 and no reason 
was given to the applicant as to why she had been replaced by Ms Dunlop. 
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74 During the applicant’s employment with the respondent no performance issues were raised with her and feedback regarding 
her performance was always positive, as confirmed by the email from Ms de Graaf to Ms Hodges and Ms Geikie dated 
9 October 2008.  Furthermore, the applicant’s experience and expertise in computer software training and training in general 
was far superior to that of Ms Dunlop. 

75 The applicant disputes Ms de Graaf’s claim that Ms Dunlop was to be used as a trainer instead of the applicant because she 
wanted Ms Dunlop to have more experience for the presentation of professional development days and the applicant rejects 
Ms Geikie’s claim that she wanted to use a pool of lecturers as an explanation for not offering the applicant additional work 
after 23 February 2009 as only one lecturer Mr Brian Murray was used by the respondent in 2009. 

76 The applicant argues that her enrolment in the course to upgrade her training and assessment qualifications via an RPL 
assessment was valid from December 2008 to December 2009 and the applicant claims that she had an agreement with the 
respondent that it pay or waive the fees for the course at the commencement of enrolment in December 2008.  The applicant 
was unable to attend an assessment appointment in early April 2009 and subsequent appointments for the applicant to be 
assessed were cancelled by Ms Geikie or not rescheduled by her and in June 2009 Ms Geikie refused to assess the applicant 
without payment of $850.  Ms Geikie told her in June 2009 that she could not be assessed as she was no longer employed by 
the respondent however the applicant maintains that she was still working for the respondent on a casual basis with Warehouse 
students.  The applicant argues that the payment of her enrolment fees for the RPL assessment became the responsibility of the 
respondent in December 2008 and as the applicant still had a current enrolment in the course this payment should have been 
honoured by the respondent and the applicant assessed on that enrolment.  Additionally, if the applicant had still been 
employed by PACD in 2009 the issue of the payment for the RPL assessment would not have arisen. 

77 The applicant submits that the respondent removed her as a casual employee at PACD so it did not have to respond to her 
complaints against Mr Doig and Mr Taylor or to have grounds for any decision to be overturned on review (see Exhibits A16 
and A24).  The applicant also maintains that she was not dismissed from PACD due to an apparent breakdown in the working 
relationship between herself and the respondent as she was still being offered work up to 11 February 2009 nor for any other 
PACD management issue as claimed by Ms de Graaf.  The applicant maintains that she was terminated to support Mr Taylor’s 
argument that there was a breakdown in the working relationship between the applicant and the respondent (see Exhibit A21). 

78 The applicant argues that she was treated unfairly by the respondent when it refused to allow her to undertake outside work in 
addition to the OHS Lecturer position offered to her and in the way this matter was handled by Mr Doig and Mr Taylor. The 
applicant also claims that the respondent should not have rescinded the offer of full-time employment it made to her in January 
2009.  The applicant argues that the respondent did not follow its appointment policy with respect to this position even though 
the respondent had been advised by Shared Services on 20 January 2009 that the breach period had finished and there was no 
objection to the applicant being appointed to the full-time position.  The applicant disputes that there was a breakdown in the 
relationship between her and the respondent as she was still working with the respondent without incident at the time the offer 
of the OHS Lecturer position with the respondent was rescinded and the applicant maintains that even though the applicant had 
lodged complaints about the conduct of some of the respondent’s managers this does not constitute a breakdown of 
communication particularly when those managers were not following the College’s protocol and policy or providing valid 
reasons for their decisions.  The applicant also claims that all complaints and avenues she has lodged and followed have been 
lawful. 

79 The applicant submits that Mr Taylor and several other of the respondent’s senior managers were directly involved with her 
dismissal from PACD and this is confirmed by Mr Taylor being copied or addressed directly into all the correspondence from 
Ms Geikie and Ms de Graaf regarding her termination (Exhibits A12, A14, A15, A17, A20, R1, R2, R4, A30, A31 and A32).  
The applicant also submits that Mr Taylor became involved with her dismissal to ensure that the decision to rescind the offer of 
the OHS Lecturer position would not be overturned because if the applicant was still working for the respondent it could not be 
argued that the working relationship between the applicant and the respondent had broken down. 

80 The applicant argues that she has no ill feelings towards any of the respondent’s staff and she believes that she would have no 
problem working with any of the respondent’s staff members as she did not hold grudges. 

81 The applicant argues that she has been severely disadvantaged by her unfair dismissal.  Since being made redundant by Racing 
and Wagering Western Australia in October 2009 the applicant has had no additional sources of income and due to the attitude 
of the respondent’s management towards her the applicant is unlikely to secure any future employment with the respondent.  
The applicant has not been able to secure another casual or part-time position to make up the income lost by her dismissal by 
the respondent from her position at PACD as most lecturing positions are advertised and appointments made by the 
commencement of classes at the beginning of February in a teaching year and the applicant was dismissed shortly after this 
time.  The applicant maintains that she would accept a full-time permanent position with the respondent as compensation for 
her unfair dismissal but not re-instatement in a casual position as the applicant believes the respondent would find reasons 
again to terminate her.  In the alternative the applicant believes that as a remedy for her unfair termination it is appropriate that 
she be recompensed her loss of 7.5 hours per day based on working approximately 40 weeks in 2009, she is seeking an order 
that her enrolment in the RPL course be extended beyond 31 December 2009 so that she can be assessed free of charge and she 
requests that the Commission issue a direction that any bias be removed from any future applications she may make for 
employment with the respondent. 
Respondent 

82 The respondent argues that the applicant was not unfairly dismissed by the respondent as she was a casual employee who had 
an hourly contract of service in accordance with the provisions of the 2005 Agreement.  Due to a curriculum change in 2009, 
the respondent had no need to employ the applicant as a casual lecturer in 2009 so the applicant’s casual engagements with the 
respondent expired due to the effluxion of time in accordance with the 2005 Agreement. 
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83 The respondent argues that as the applicant’s contract of employment was bound by Clause 21. - Casual of the 2005 
Agreement the applicant did not have an expectation of ongoing employment.  The respondent also claims that work is no 
longer available for the applicant to undertake with the respondent as PACD courses are now delivered by a number of 
presenters including private providers.  The respondent relies on the following definition of casual employment in the Full 
Bench decision Serco (Australia) Pty Limited v John Joseph Moreno [1996] 76 WAIG 937 at 939 and the respondent argues 
that the applicant’s terms of employment met this criteria: 

“The concept of casual employment within the common law of employment, untrammelled by award prescription, is 
generally taken to connote an employee who works under a series of separate and distinct contracts of employment 
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than under a 
single and ongoing contract of indefinite duration” 

84 The respondent acknowledges that e-mails were sent by Ms de Graaf in 2008 advising the applicant that the respondent wanted 
her to deliver casual lecturing sessions however this proved to be incorrect when a review of the courses to be delivered by 
PACD was completed in late 2008 through to early 2009. 

85 The respondent maintains that as a result of preparing for the applicant to be unavailable in 2009, as it was assumed her full-
time employment with the College would commence in early 2009 and in addition to a coincidental change to the curriculum, 
the applicant was not offered any casual lecturing sessions after 23 February 2009.  Even though an e-mail from Mr Taylor on 
18 February 2009 to the applicant stated the applicant was no longer an employee, this was the Human Resources Directorate’s 
belief at that time (see Exhibit A24). 

86 The respondent rejects the applicant’s claim that the rescission of the offer of full-time employment to the applicant in January 
2009 was related to the respondent’s decision not to offer her further work after February 2009.  The respondent maintains that 
from the start of 2009 the applicant made a series of complaints to the College and made unproductive, abusive calls to a 
number of senior College staff members and as a result an untenable relationship developed between the applicant and the 
respondent.  Additionally, the SCDL course the applicant was delivering in 2008 had no foreseeable expectation of ongoing 
delivery as at February 2009 and this course is currently not being delivered by the respondent (see Exhibit R3).  It is 
acknowledged that additional computer training has been offered by PACD in 2009 but not the SCDL course and the applicant 
was not required to conduct these courses due to low enrolments and the applicant’s lack of requisite skills or demeanour. 

87 The respondent argues that when the applicant was offered a full-time permanent appointment with the respondent in 2009 she 
advised the respondent’s Managing Director that she would not accept this position unless her secondary employment in a 
training role was approved and after considerable dialogue between the parties, the respondent withdrew this offer of 
employment on 30 January 2009.  The respondent maintains that this decision was due to the respondent’s view that the 
applicant’s secondary employment was not in accordance with s 102 of the Public Sector Management Act 1994 and because 
of the dysfunctional relationship that had developed between the applicant and the respondent (see Exhibit A10).  The 
respondent also contends that the rescission of the offer of the OHS Lecturer position was a means of formalising the 
applicant’s rejection of the offer of this position as a result of the applicant’s refusal to acknowledge the respondent’s decision 
not to approve her secondary employment.  The respondent also contends that any issues concerning the withdrawal of the 
offer of permanent employment is outside the scope of this application which relates to the expiration of casual shifts being 
made available to the applicant.  The respondent also argues that given the fractured relationship between the applicant, the 
respondent’s Managing Director and two of the respondent’s Directors, the respondent is unlikely to give future casual 
engagements to the applicant. 

88 The respondent maintains that this application is vexatious and is ill conceived. 
89 The respondent rejects the applicant’s claim for completion of the RPL process for a Certificate IV in Training and Assessment 

which the respondent provided free for casual lecturers as the applicant’s access to this qualification without paying the fee has 
been withdrawn.  However, the respondent is willing to continue the applicant’s enrolment in this RPL process on a fee for 
service basis.  The respondent further claims that free access to a training course cannot be dealt with by the Commission given 
the terms of s 23A of the Act. 

90 The respondent disputes the applicant’s claim for compensation.  The respondent maintains that the applicant has not been 
dismissed and argues that in any event given the respondent’s 2009 training schedule it is unlikely that the applicant could 
have maintained any significant pattern of casual engagements throughout 2009.  The respondent argues that Ms de Graaf did 
not terminate the applicant but on instructions from Ms Geikie informed her of a change to the respondent’s curriculum which 
precluded her from being offered further lecturing sessions at that time.  The respondent claims that the only relevance of the 
rescission of the permanent employment offer to this decision was that the applicant had become a dysfunctional employee as a 
result of how this issue was handled by her and Ms de Graaf elected not to offer further casual engagements to an individual 
who was not acting in the respondent’s interests. 

91 In summary the respondent contends that the applicant was not dismissed and that it is the employer’s right to decide to whom 
casual employment is awarded.  The respondent also argues that the change to the curriculum delivered by PACD was an 
independent process from the respondent’s decision to rescind the offer of full-time employment to the applicant.  The 
respondent also argues that the rescission of this offer of employment had no relationship with the cessation of the applicant’s 
casual shifts however the subsequent significant decline in the applicant’s demeanour did make her unattractive as a potential 
casual employee.  As the respondent has no current need for the applicant’s services and given the irreconcilable differences 
between the respondent and the applicant, it is inappropriate for the applicant to be employed or reinstated.  It is also 
inappropriate to issue an order that the applicant be reinstated to the OHS Lecturer position previously offered to her by the 
respondent as this would be contrary to Public Sector Standards. 
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Findings and conclusions 
92 I listened carefully to the evidence given by each witness and closely observed each witness and most of the evidence as well 

as documentation tendered by the parties was not in conflict. 
93 I find that the applicant gave very detailed evidence and her evidence about her recollections of events was very clear and 

emphatic and the applicant tendered substantial documentation confirming the veracity of much of her evidence.  In the 
circumstances I accept the evidence given by the applicant with one qualification.  There was a conflict about whether or not 
the applicant harassed Ms de Graaf and was aggressive towards her when she made several phone calls to her on 31 March 
2009.  It appears that the applicant had direct contact with Ms de Graaf at least once that day and I find that the applicant was 
both forthright and aggressive towards Ms de Graaf when she spoke to her on this date given that the applicant was insistent at 
the time about finding out who had made the decision not to offer her any further casual employment at PACD after 
23 February 2009. 

94 Ms Dunlop gave her evidence in a forthright and clear manner and it is my view that she gave her evidence to the best of her 
recollection.  I therefore accept her evidence. 

95 In my view Ms de Graaf gave her evidence in a clear and consistent manner and to the best of her recollection.  Whilst she had 
a different view to the applicant about the nature of some of her discussions with the applicant in my view not much turns on 
this conflict and even though there was a dispute between Ms de Graaf and the applicant about the applicant’s interactions with 
her and her staff on 31 March 2009 her evidence in general was in accord with the evidence given by the applicant and 
documentation tendered at the hearing.  In the circumstances I accept the evidence given by Ms de Graaf.  It is my view that 
Ms Geikie was not as forthcoming on some issues as she could have been.  In particular I find that Ms Geikie’s evidence about 
the reasons for the respondent initially not offering the applicant casual employment after 23 February 2009 and the review she 
conducted about how PACD courses were to be delivered and which courses were going to be conducted in 2009 was 
unconvincing.  In particular I take into account that Ms Geikie did not mention the use of a pool of employees as a reason for 
not employing the applicant after 23 February 2009 in the email sent to Ms de Graaf on 11 February 2009 however at the 
hearing she gave evidence that this was a major reason for not employing the applicant subsequent to this date (see 
Exhibit A12).  I therefore treat the evidence given by Ms Geikie, in particular in relation to the issue of the reasons for not 
offering the applicant ongoing casual employment in 2009, with caution. 

96 The applicant claims that she was employed by the respondent as a fixed-term casual employee.  The tests relevant to whether 
or not an employee is employed under a casual contract of employment have been canvassed in a range of authorities (see 
Serco (Australia) Pty Limited v John Joseph Moreno [op cit] and Melrose Farm Pty Ltd t/as Milesaway Tours v Milward 
(2008) 88 WAIG 1751 and cases cited therein).  The nature of fixed term employment was discussed in Robert Gallotti v 
Argyle Diamonds Mines Pty Ltd (2003) 83 WAIG 919 and Katherine Stobie v The Director General Department, of Education 
and Training, Government of Western Australia (2004) 84 WAIG 3178 (FBA). 

97 The 2005 Agreement which applied to the applicant’s employment with the respondent contains the following relevant 
provisions.  Clause 18. - Modes of Employment provides: 

“18.1 Employees covered by this Agreement will be employed in the mode of either permanent, fixed term contract or 
casual employment. The employer will inform each employee of the terms and conditions of their employment 
prior to commencement.  Permanent is the preferred mode of employment of the parties to the agreement.” 

Clause 20. - Fixed Term Contract provides in part as follows: 
“20.1 ‘Fixed term contract employee’ means an employee who is employed to carry out work of a finite duration. 

Circumstances where this mode of employment is appropriate include: 

• Covering one-off periods of relief; 

• Work on projects with a finite life, where funding is not guaranteed past a certain date, or the work is 
subject to demand driven fluctuations, or is seasonal in nature; 

• Specific tasks or projects which shall mean a definable work activity which has a starting time and 
which is expected to be completed within an anticipated timeframe; 

• Roles where the skills and abilities required to perform a function are expected to vary over time; 
20.2 An employee engaged on a fixed term contract will be notified in writing prior to the commencement of 

employment of the details of the work, the reason for the contract being for a fixed term, together with the 
conditions of employment, and the starting and finishing dates of the contract.” 

Clause 21. – Casual provides in part as follows: 
“21.1 Casual lecturers are employed by the hour and are entitled solely to the casual hourly rate of pay for each hour 

of lecturing worked. Casual lecturers are not entitled to the leave and other provisions in this agreement.” 
98 The authorities make it clear that if an employee is employed on a fixed-term basis he or she is to be employed for a finite 

period with an agreed start and finish date.  There was no evidence that this was the case with respect to the applicant’s 
employment with the respondent over approximately three years and in any event the applicant conceded during the hearing 
that she was a casual employee and paid as such pursuant to the 2005 Agreement. 

99 Even though the applicant was offered the opportunity to work Mondays and possibly a Thursday by Ms de Graaf in her email 
to the applicant dated 27 November 2008 and the applicant accepted this arrangement and it is also the case that on 
11 February 2009 Ms de Graaf confirmed dates with respect to classes to be taught by the applicant in Term 1, 2009 in my 
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view these arrangements did not constitute a fixed-term contract between the applicant and the respondent.  There was no 
agreement between the applicant and the respondent confirming specific start and finish dates for the applicant’s employment 
with the respondent in 2009 and the applicant conceded that she had flexibility with respect to the days she would be available 
to work and that she did not always work two days each week due to personal and study related commitments.  In the 
circumstances I find that the applicant was a casual employee who had an ongoing expectation of work with the respondent 
and was not employed by the respondent under a fixed-term contract of employment. 

100 The applicant claims that she was unfairly dismissed when the respondent did not offer her any further casual employment at 
PACD subsequent to 23 February 2009.  The test for determining whether a dismissal is unfair or not is well settled.  The 
question is whether the employer acted harshly, unfairly or oppressively in dismissing the applicant as outlined by the 
Industrial Appeal Court in Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital 
Service and Miscellaneous WA Branch (1985) 65 WAIG 385.  The onus is on the applicant to establish that the dismissal was, 
in all the circumstances, unfair.  Whether the right of the employer to terminate the employment has been exercised so harshly 
or oppressively or unfairly against the applicant as to amount to an abuse of the right needs to be determined.  A dismissal for a 
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.  
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal 
is unfair (see Shire of Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of 
Esperance v Mouritz (op cit), Kennedy J observed that unfair procedures adopted by an employer when dismissing an 
employee are only one element that needs to be considered when determining whether a dismissal was harsh or unjust. 

101 The respondent claims that the Commission does not have jurisdiction to deal with this application on the basis that the 
applicant was not terminated as her contract of employment with the respondent ceased due to the effluxion of time when the 
applicant was given notice on 12 February 2009 that her services were no longer required subsequent to 23 February 2009.  
The respondent also argues that the applicant was not offered any further employment with the respondent after this date as the 
relationship between the applicant and the respondent had broken down. 

102 The Commission’s jurisdiction to entertain a claim of unfair dismissal does not depend on whether or not an employee was a 
casual employee but whether or not that employee was dismissed (see Serco (Australia) Pty Limited v John Joseph Moreno [op 
cit]). 

103 Paragraph 2 sets out the background to the applicant’s employment with the respondent. 
104 Following is a chronology of relevant events and correspondence with respect to this application. 

Chronology of events 
27 November 2008 The respondent offers the applicant casual employment on Mondays for 2009 

and asks for her availability on other days if more programmes are offered. 
Exhibit A1 

November 2008 Applicant attends an interview for the OHS Lecturer position T15 

12 December 2008 Applicant is made aware informally that she is the successful applicant for 
the OHS Lecturer position 

T15-16 

18 December 2008 The applicant contacts Mr Doig, the respondent’s Occupational, Health and 
Safety Programme Manager to obtain consent to undertake outside 
employment in addition to the OHS Lecturer position.  Mr Doig refuses the 
request. 

T17-18 

19 December 2008 The applicant contacts Mr Taylor to have the above decision reviewed and 
indicates to the respondent that unless she can teach Senior First Aid through 
the RLSS in addition to taking up the OHS Lecturer position the respondent 
would soon be formally offering her, she could not afford to take the 
position. 

Exhibit A2 

6 January 2009 The applicant is advised by the Shared Services Centre that she was 
recommended as the successful applicant for the OHS Lecturer position and 
if no breach of standard application is lodged by 20 January 2009 she will be 
confirmed in this position unless she indicates she does not wish to take up 
the position. 

Exhibit A3 

7 January 2009 The applicant indicates to the respondent that she has supplied sufficient 
information to it to demonstrate that there is no conflict of interest in her 
undertaking outside work and the OHS Lecturer position. 

Exhibit A4 

12 January 2009 The applicant seeks clarification from the respondent as to whether the OHS 
Lecturer position is permanent or a contract position and that it is a Level 7 
position. 

Exhibit A4 

13 January 2009 The respondent advises the applicant the OHS Lecturer position is a Level 7, 
contract position with the possibility of it becoming a permanent position. 

Exhibit A4 

13 January 2009 The applicant advises the respondent that she understood the OHS Lecturer 
position was a permanent position. 

Exhibit A4 
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15 January 2009 The respondent advises the applicant the OHS Lecturer position is permanent 
and that the issue of the applicant undertaking outside work has been sent to 
Mr Collyer for determination. 

Exhibit A4 

On or about 16 January 
2009 

Applicant meets Mr Collyer to discuss taking on outside work. T28 

21 January 2009 Mr Collyer writes to the applicant rejecting her request to undertake outside 
employment and setting out the reasons for his decision. 

Exhibit A5 

27 January 2009 The applicant disputes Mr Collyer’s decision and details reasons for her view 
to Ms Murphy, a Human Resources representative. 

Exhibit A6 

28 January 2009 Mr Collyer advises the applicant that notwithstanding the additional 
information supplied by the applicant to Ms Murphy his original decision in 
relation to outside employment stands and he requires the applicant to 
contact Shared Services to accept or decline the OHS Lecturer position offer 
by 29 January 2009 as classes were due to commence on 2 February 2009. 

Exhibit A8 

28 January 2009 The applicant advises Mr Taylor that with respect to accepting or declining 
the OHS Lecturer position she has been offered she was seeking a letter of 
acceptance from the respondent to respond to and she indicates that the 
earliest she could commence in this position if this is sent to her within seven 
days, is late February 2009. 

Exhibit A27 

29 January 2009 The applicant advises Mr Taylor and Mr Doig that the respondent has not 
complied with the College’s Selection and Appointment Process in relation 
to the OHS Lecturer position.  The applicant also raises concerns about being 
threatened with the offer of the OHS position being rescinded when she has 
not been offered due process and she states that she will respond as to 
whether she would accept or decline the position once she has received the 
appropriate documentation. 

Exhibit A9 

30 January 2009 Mr Collyer rescinds the applicant’s offer of the OHS Lecturer position. Exhibit A10 

31 January 2009 The applicant makes a formal complaint about the way in which Mr Doig 
and Mr Taylor handled the OHS Lecturer position offer and the issue of 
outside employment and she complains about the respondent’s decision to 
rescind her offer of employment and she maintains that she has been bullied 
and blackmailed throughout this process.  The applicant also claims that the 
delay in her acceptance of the position was because the respondent has not 
followed the correct appointment procedures and the applicant claims that 
Mr Collyer’s letter refusing secondary employment was inaccurate and did 
not contain a valid reason for refusing her request. 

Exhibit A11 

2 February 2009 The applicant advises Mr Taylor of her objection to the withdrawal of her 
offer of full-time employment stating that any final decision by her to decline 
the OHS Lecturer position would be based on the terms of her contract of 
employment which she has not received and she maintains that she has 
complied with all requests made of her and then states that as she has not 
declined the position she has accepted it. 

Exhibit A22 

11 February 2009 At 11.35am Ms de Graaf advises Ms Dunlop and the applicant that due to a 
public holiday on 2 March 2009 and another course being conducted on 
9 March 2009 there would be no work for them to undertake with PACD on 
these dates and classes would return to normal on 16 March 2009. 

Exhibit A21 

11 February 2009 At 11.36am Ms Geikie advises Ms de Graaf that she is to tell the applicant 
that she is no longer required to work at PACD as of 24 February 2009 as it 
was not cost effective to run courses previously conducted by the applicant 
and Ms Dunlop would be employed to deliver courses the applicant was 
scheduled to conduct on 16 March 2009, 23 March 2009, 30 March 2009 and 
6 April 2009 as only one trainer was required by the respondent. 

Exhibit A12 

12 February 2009 The applicant is verbally advised by Ms de Graaf that she is no longer 
required to deliver training as at the close of business on 23 February 2009 

Exhibit A30 

17 February 2009 The applicant asks Ms de Graaf why Ms Dunlop was conducting courses 
previously undertaken by her. 

Exhibit A13 

17 February 2009 Ms Geikie advises Ms de Graaf to refer the applicant to Mr Taylor if she has 
any concerns and tells her not to provide a copy of the email to the applicant 
forwarded to her last week (Exhibit A12). 

Exhibit A14 
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17 February 2009 Ms de Graaf emails Mr Taylor stating that the applicant has contacted her 
that morning claiming ‘how dare we give training to Justine over her’ and 
she states that the applicant is becoming ‘very pushy’ with her. 

Exhibit A15 

20 February 2009 Ms Geikie advises Mr Taylor that during a conversation with the applicant 
that day she advised her of the following: 

• Work for casual staff is not guaranteed. 

• More than one casual staff member is employed as a risk management 
strategy. 

• The applicant was not told that she would not be employed as a casual 
and a pool of persons would deliver training. 

Exhibit A31 

23 February 2009 Ms de Graaf sends an email to the respondent’s staff advising that PACD 
will no longer be offering the SCDL training. 

Exhibit R3 

3 March 2009 Ms de Graaf asks Ms Dunlop to work on 23 March 2009 and 21 to 23 April 
2009 inclusive. 

Exhibit A26 

31 March 2009 Ms de Graaf advises Ms Geikie in an email that when the applicant had 
contacted her that morning she told the applicant that she had not been told to 
‘fire her’ and that a pool of lecturers would be used to deliver training in 
Term 2.  Ms de Graaf stated: 

“She became very agitated with me and told me not to treat her like a 
child and wants to know why she hasn’t been asked to do any more 
computing training with us and started yelling over the top of me, so I 
told her that I will not speak with her anymore, we have already had this 
conversation and then I hung up on her.” 

Exhibit R1 

27 May 2009 The respondent’s review committee concludes that the respondent’s decision 
to withdraw the OHS Lecturer position offer to the applicant should stand.  
The committee states the following: 

“The Committee is of the view that there has been an irreconcilable 
breakdown in the working relationship between yourself and the 
College.  Furthermore, the Committee considers that it is untenable to 
expect that a satisfactory resolution can be achieved regarding the 
impasse on your intent to pursue the issue of outside employment.” 

Exhibit A25 

13 July 2009 Ms de Graaf emails Mr Taylor confirming the applicant undertook ‘MS 
Office 2007 - Getting Up to Speed’ training which was now being taught by 
another lecturer. 

Exhibit R2 

105 The applicant claims that she had been employed by the respondent on an ongoing casual basis from April 2006 to February 
2009 without incident and as she had sufficient skills and was available to conduct a range of computer training courses 
offered by PACD after 23 February 2009, which she had previously undertaken, the respondent should have continued to 
employ her at PACD after 23 February 2009.  The respondent maintains that when it made its decision not to deliver the SCDL 
course subsequent to 23 February 2009, which the applicant had been scheduled to conduct, the applicant then became part of 
a pool of employees and she was to be employed by the respondent after this date to conduct alternative courses at PACD as 
and when required.  The respondent also claims that soon after it made its decision to employ the applicant when it deemed 
appropriate as part of a pool of employees, its relationship with the applicant broke down and it decided that it was therefore 
not appropriate to offer the applicant any further work at PACD. 

106 I find on the evidence that the applicant commenced work on a casual, ongoing basis with the respondent in April 2006 and the 
last day she worked for the respondent at PACD was 23 February 2009 as a result of Ms de Graaf telling the applicant on 
12 February 2009 that she would not be required to work for the respondent after this date, after receiving a direction to this 
effect from her manager, Ms Geikie.  The applicant was also retained by the respondent on a casual basis to deliver training to 
Warehouse trainees however it was not in dispute and I find that she did not undertake any duties with respect to this role after 
23 February 2009.  I find that the respondent had no difficulties throughout the applicant’s casual employment as a lecturer 
with the quality of her teaching and her performance apart from the applicant once making negative comments to students 
about the College in early February 2009.  I also find that up to 11 February 2009 the respondent was happy to continue 
employing the applicant in 2009 on an ongoing basis as Ms de Graaf emailed the applicant in November 2008 offering her the 
opportunity to deliver computer training courses and undertake administrative duties for the respondent for approximately two 
days per week during 2009 and she emailed the applicant on the morning of 11 February 2009 confirming that courses would 
not be run on 2 and 9 March 2009 and that her ongoing employment with the respondent as a casual lecturer would continue as 
normal from 16 March 2009 onwards (Exhibits A1 and A21). 

107 I find that when the applicant was told by Ms de Graaf on 12 February 2009 that her services at PACD would no longer be 
required by the respondent after 23 February 2009 the applicant was dismissed by the respondent and I find that as at 
11 February 2009 the respondent had decided that it would not offer the applicant any further casual lecturing duties at PACD.  
I have formed the view that the applicant was dismissed by the respondent and that her contract of employment with the 
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respondent did not cease due to the effluxion of time on the basis that even though the applicant was employed on a casual 
basis she had an ongoing expectation of work at PACD in 2009 subject to obtaining a full-time position with the respondent 
which did not eventuate (see Exhibits A1 and A21). 

Was the applicant unfairly dismissed? 

108 I find that the applicant was not offered any further work at PACD after 23 February 2009 even though there was work 
available for the applicant to undertake and that Ms de Graaf was aware in early February 2009 that the applicant’s offer of 
employment in the OHS Lecturer position had been rescinded.  It is clear on the evidence of Ms Dunlop and Ms de Graaf that 
PACD ran courses which the applicant was qualified and available to undertake after 23 February 2009 and she had the 
requisite skills to conduct these courses.  I also accept the applicant’s evidence that she was told by Ms de Graaf that she would 
be employed to deliver courses at PACD in 2009 if the SCDL course was cancelled however instead of offering the applicant 
the opportunity to undertake these courses Ms de Graaf asked Ms Dunlop to undertake the courses previously undertaken by 
the applicant even though Ms Dunlop was only employed at PACD to fill in when the applicant was unavailable. 

109 I reject the respondent’s claim that when the applicant was notified that her services would no longer be required after 
23 February 2009 she was told that she would be part of a pool of casual employees and would be considered for ongoing 
employment with the respondent subsequent to this date as Ms de Graaf gave evidence that a pool of lecturers was not utilised 
by the respondent to conduct these courses (see Transcript p 146-147).  I also note that when the applicant was told by Ms de 
Graaf on 12 February 2009 that her services were no longer required after 23 February 2009 both the applicant and Ms de 
Graaf gave evidence that no mention was made by Ms de Graaf of the applicant being part of a pool of casual employees to 
conduct PACD courses.  Furthermore, Ms de Graaf sent an email to Mr Taylor on 17 February 2009 confirming that she had 
told the applicant that there was no further work for the applicant to undertake at PACD (Exhibit A15).  It is also the case that 
no mention was made of the applicant being part of a pool of employees in Ms Geikie’s email to Ms de Graaf dated 
11 February 2009.  This email reads as follows (formal parts omitted): 

“I have been looking at the staffing arrangements at PACD and advise the following: 

Currently there are two casual staff members employed to deliver PD workshops on behalf of PACD, Susan Hodges and 
Justine Dunlop.  They are currently scheduled for the following: 

Susan Hodges: 

• Every Monday - delivers workshops as well as undertakes some administrative tasks. 

• 23 February - MS 2007 and Elluminate 

• 16 March - MS 2007 and WebCT - Part 1 

• 23 March MS 2007 and WebCT - Part 2 

• 30 March MS 2007 and Touch Typing 

• 6 April MS 2007 and Touch Typing 

Justine Dunlop: 

• 16 February - MS Office in the morning, administrative duties in the afternoon 

• 23 February MS 2007 at Bentley for 15 staff in the morning, sit in on Elluminate in the afternoon. 

I do not consider this effective use of resources and require you to make the following changes: 

1. Meet with Susan Hodges this week if possible to advise that she will no longer be required as of 24 February.  
If there are any issues please contact me immediately. 

2. Justine Dunlop - schedule Justine to deliver workshops within her area of expertise. 

3. As casual lecturers are paid at a rate that includes preparation and marking time, please do not employ casual 
staff to undertake administrative duties unless approved by me.  Consideration for additional time could be 
arranged for example: to develop training manuals belong (sic) to Swan. 

My reasons for your information: 

• Elluminate is facilitated by WestOne Services and it is not cost effective for us to be paying to have a facilitator 
at Jandakot to trouble-shoot only.  In-house support can be supplied by your team.  We can review this at a later 
date if there are any issues. 

• SCDL - has run its course and enrolments of 2-3 are not viable. 

• WebCT - WestOne Services runs this training free of charge.  Please enrol interested staff into the WestOne 
training. 

• Justine Dunlop has the skills to deliver MS 2007 and Touch Typing - at this stage we only require one Trainer. 
If you require clarification please do not hesitate to contact me to discuss further.” 

(Exhibit A12) 
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110 Even though I have found that the applicant was dismissed by the respondent, effective 23 February 2009 and that work was 
available for the applicant to undertake at PACD subsequent to this date and the respondent erroneously claimed that the 
applicant was in a pool of employees after this date and could be offered work as and when required by the respondent, it is my 
view that the respondent had good reason not to offer the applicant any further employment contracts either full-time or casual 
after 23 February 2009. 

111 I find that by early February 2009 the applicant’s professional and personal relationship with the respondent had broken down 
and in my view the applicant’s confrontational and obstructionist manner with respect to her interactions with Mr Doig, Mr 
Taylor and Mr Collyer during December 2008 and January 2009 contributed to this breakdown. 

112 After the applicant was informally advised on 12 December 2008 that she had been successful in being provisionally appointed 
to the OHS Lecturer position she contacted her future manager Mr Doig seeking permission to undertake outside work in 
addition to the OHS Lecturer position.  When Mr Doig rejected her request and offered her an alternative arrangement to 
continue undertaking this outside work in addition to the OHS Lecturer position but as an employee of the respondent and not 
as a contractor to RLSS, the applicant complained to Mr Taylor on 19 December 2008 that she believed she was being 
blackmailed by Mr Doig which is a very serious accusation.  I find on the evidence given by the applicant with respect to this 
issue however that Mr Doig’s suggestion did not constitute blackmail as claimed by the applicant.  The applicant also claimed 
that Mr Doig had initially offered her the OHS Lecturer position on a temporary basis, as opposed to a permanent appointment, 
so that she would not take up this position which again was another very serious accusation against her future manager but no 
evidence was given by the applicant to the respondent or at the hearing to justify this accusation.  The applicant accused 
Mr Taylor of threatening her with the loss of the OHS Lecturer position during their conversation on 29 January 2009 which is 
another serious claim, when it appears on the applicant’s own evidence that Mr Taylor was indicating to the applicant at the 
time that if she did not tell the respondent that she was accepting the OHS Lecturer position the offer of this position would be 
rescinded, which in my view was not an unreasonable request given that the College’s courses for 2009 would soon be 
commencing and the applicant had know for some days that no one had contested her appointment to the OHS Lecturer 
position during the breach period and she was therefore successful in obtaining this position. 

113 I find that complaints made by the applicant about Mr Collyer’s ability to comprehend the nature of her application to 
undertake outside work demonstrates that the applicant lacked confidence in Mr Collyer’s capacity to adequately fulfil his role.  
Even when Mr Collyer gave detailed reasons for deciding that it was inappropriate for the applicant to undertake outside work 
the applicant insisted that his decision was based on inaccurate information and that he had no valid reason for making this 
decision and in the applicant’s correspondence to Ms Murphy dated 27 January 2009 the applicant claimed that she did not 
believe Mr Collyer was capable of properly understanding the arguments she had put in support of her view that she should be 
able to continue her outside work. 

114 It was also the case that when the applicant contacted Ms de Graaf on or about 17 February 2009 she was aggressive towards 
her with respect to the respondent’s decision to offer work to Ms Dunlop and I find that this was indicative of a deterioration in 
the applicant’s personal relationship with some of the respondent’s managers, including her own direct manager at the time 
with whom she had previously had a positive relationship (see Transcript p 120) (see Exhibit A15). 

115 I find that the applicant’s intransigence and her inability to interact positively and in a professional manner with the respondent 
and senior managers was also reflected in the way in which she handled the offer and acceptance of the OHS Lecturer position 
during January 2009.  I find that during this period the applicant refused to indicate with any clarity that she would accept the 
OHS Lecturer position and I am of the view that the applicant deliberately delayed indicating that she would accept the OHS 
Lecturer position in order to pressure the respondent into allowing her to undertake outside work in addition to the OHS 
Lecturer position.  I also find that unless and until the applicant was granted the opportunity to undertake outside work in 
addition to the OHS Lecturer position the applicant would not accept taking up the OHS Lecturer position offered to her by the 
respondent on 6 January 2009.  In reaching this view I note that as early as 19 December 2008 the applicant made it clear to 
Mr Taylor that if she was unable to continuing undertaking outside work over and above the OHS Lecturer position then she 
would be worse off financially and she would therefore not be in a position to undertake the OHS Lecturer position offered to 
her by the respondent (see email dated 19 December 2008 - Exhibit A2).  It was also the case that the applicant was advised on 
or about 6 January 2009 that if no breach of standard was lodged by 20 January 2009, which the applicant was aware had not 
occurred towards the end of January 2009, then the applicant would be the successful applicant in this position unless she 
indicated that she did not wish to take up the position (Exhibit A3).  Furthermore, when Mr Collyer specifically asked the 
applicant to indicate whether or not she would take up the OHS Lecturer position by the close of business on 29 January 2009, 
in a letter dated 28 January 2009, in response the applicant sent an email to Mr Taylor on 28 January 2009 stating that the 
“process” is that a “letter of acceptance” should be provided to her.  Again the applicant refused to accept or reject the OHS 
Lecture position (see Exhibits A8 and A27). 

116 I reject the applicant’s claim that she required further details about the OHS Lecturer position before accepting it and the 
applicant maintained that she delayed advising whether or not she would take up the offer of the OHS Lecturer position due to 
the respondent being confused in its handling of the offer of the position to her and she claimed that the respondent had not 
followed correct procedures with respect to the way in which it had offered her the OHS Lecturer position.  I accept that the 
respondent was confused and, it appears, uninformed about the appropriate way in which the OHS Lecturer position should 
have been offered to the applicant and it gave the applicant varying information about the salary level and the status of the 
position, that is, whether it was a permanent position or a fixed-term contract position.  However, the applicant was advised by 
Mr Taylor in mid January 2009 that the OHS Lecturer position was a Level 7 permanent position so she could not have been in 
no doubt about the status of the position and the terms of the offer of employment. 
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117 It is not surprising in my view that given the confrontational nature of the applicant’s interactions with some of the 
respondent’s senior staff, including the respondent’s Managing Director, when seeking an opportunity to undertake outside 
work and given the inflexible and obstructionist manner in which the applicant dealt with the acceptance of the offer of the 
OHS Lecturer position that the respondent determined that the applicant’s ongoing relationship with the respondent either as a 
full-time or casual employee was untenable as at the end of January 2009. 

118 Although the respondent did not divulge to the applicant the real reason for not offering her ongoing casual employment at 
PACD after 23 February 2009 and even though the applicant could have conducted a range of PACD courses after 23 February 
2009, I find that as at 11 February 2009 the working relationship between the applicant and the respondent was dysfunctional 
and had broken down and it was therefore open to the respondent not to offer the applicant ongoing casual contracts of 
employment at PACD after 23 February 2009.  In the circumstances I find that even though the applicant was dismissed when 
the respondent refused to offer her further casual contracts of employment after 23 February 2009 her dismissal was not unfair. 

119 The applicant is seeking an opportunity to complete an RPL assessment with respect to a Certificate IV qualification which 
was supposed to have been completed by the respondent on or about 1 April 2009 and for this to be effected by extending her 
enrolment in this course beyond 31 December 2009.  The applicant also maintains that she be entitled to undertake this RPL 
assessment free of charge. 

120 It is unfortunate that the applicant’s RPL assessment was not completed in early April 2009 and it appears there was confusion 
between the applicant and the respondent about the applicant being able to attend a meeting on or about 1 April 2009 to 
complete this RPL process.  It was also the case that the applicant was unable to pursue this issue with the respondent prior to 
23 June 2009 when the applicant finally contacted Ms Geikie to resolve the issue. 

121 I find that the applicant is not entitled to an order for the benefit of the RPL assessment free of charge even though it is my 
view that this issue is an industrial matter as it relates to an issue relevant to the applicant’s employment with the respondent.  I 
have reached this conclusion as I accept Ms Geikie’s evidence that the applicant had six months to undertake the RPL 
assessment free of charge and the timeframe for this assessment had elapsed by the time the applicant contacted Ms Geikie 
about this issue in June 2009.  I also decline to issue the order being sought by the applicant to extend the timeframe for the 
applicant’s enrolment in the Certificate IV course beyond 31 December 2009 as it is my view that this is not an industrial 
matter for the purposes of this application and any extension of the applicant’s enrolment in this course is a matter for the 
applicant and the respondent to resolve. 

122 I find that it is inappropriate to order that the respondent offer the applicant a full-time OHS Lecturer position, nor is it 
appropriate to issue an order that the respondent be ‘unbiased’ towards the applicant when dealing with any job application she 
may make for future employment with the respondent.  The offer of the OHS Lecturer position made to the applicant by the 
respondent in January 2009 was rescinded, properly in my view, at the end of January 2009 and I have already found that the 
applicant never intended to take up this position given the financial constraints on her not being able to undertake outside 
employment in addition to this position and that the working relationship between the applicant and the respondent had broken 
down in February 2009.  Any further job opportunities with the respondent that the applicant may wish to follow up is a matter 
for the applicant.  Additionally, any issue of ‘bias’ against a candidate for a position with the respondent which the applicant 
applies for is to be dealt with under the relevant Public Sector Standard. 

123 An order will now issue dismissing this application. 
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RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
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Result Dismissed 
Representation 
Applicant Ms S Hodges on her own behalf 
Respondent Mr M Taylor 
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Order 
HAVING HEARD Ms S Hodges on her own behalf and Mr M Taylor on behalf of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT the name of the respondent be deleted and that Polytechnic West be substituted in lieu thereof. 
2. THAT the application be and is hereby otherwise dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SIMON CLYDE LANGOULANT 
APPLICANT 

-v- 
AUTISM ASSOCIATION OF WESTERN AUSTRALIA (INC) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S U 213 OF 2009 
CITATION NO. 2010 WAIRC 00227 
 

Result Application discontinued 
Representation 
Applicant Mr S C Langoulant 
Respondent Ms M Ivanovski 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 10 December 2009 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 16 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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Result Direction issued 
Representation  
Applicant Mr K Trainer as agent 
Respondent Mr S White as agent 
 

Direction 

HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr S White as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT evidence in this matter the adduced by way of signed witness statements which will stand as the 
evidence in chief of the maker.  Evidence other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

(2) THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely 
no later than 7 days prior to the date of hearing. 

(3) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 
purposes of cross-examination no later than 3 days prior to the date of hearing. 

(4) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 
which they intend to rely no later than 3 days prior to the date of hearing. 

(5) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Result Application discontinued by leave 
Representation 
Applicant Mr K Trainer, as agent 
Respondent Mr S White, as agent 
 

Order 

WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

 THAT the application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2010 WAIRC 00224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RHONDA MAREE MACMURCHIE 
APPLICANT 

-v- 
THE SALVATION ARMY PROPERTY TRUST (WA) TRADING AS SEAFORTH GARDENS 
SENIOR CITIZENS RESIDENCE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010  
FILE NO U 35 OF 2010 
CITATION NO. 2010 WAIRC 00224 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 13 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00230 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FRANK THOMAS PARKER 
APPLICANT 

-v- 
BLOODWOOD TREE ASSOC. INC. 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S U 187 OF 2009 
CITATION NO. 2010 WAIRC 00230 
 

Result Application discontinued 
Representation 
Applicant Mr F T Parker 
Respondent Mr B Neville 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 3 November 2009 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference held on 3 November 2010 an in-principal agreement was reached between the 
parties; 
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AMD WHEREAS on 20 January 2010 this matter was listed for hearing for the applicant to show cause why his application should 
not be dismissed; 

AND WHEREAS the Commission declared an agreement not to have been reached (2010 WAIRC 00074); 

AND WHEREAS on 14 April 2010 the Commission convened a further conference; 

AND WHEREAS at the conclusion of the conference held on 14 April 2010 agreement was reached between the parties; 

AND WHEREAS on 15 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 
 

2010 WAIRC 00218 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MARK ANDREW REID 
APPLICANT 

-v- 
ABLE BUSINESS MACHINES 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 21 APRIL 2010 
FILE NO/S U 273 OF 2009 
CITATION NO. 2010 WAIRC 00218 
 

Result Application dismissed 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and  

WHEREAS on the 25th day of February 2010 the Commission convened a scheduling hearing; and  

WHEREAS at the conclusion of that hearing the parties sought time to attempt a resolution; and 

WHEREAS at the conclusion of those discussions a resolution had not been reached; and  

WHEREAS on the 25th day of February 2010 the Commission convened a conference for the purpose of conciliating between the 
parties; and 

WHEREAS at the conclusion of that conference the Commission directed that the issue of the application for the claim to be 
received out of time would be set down for hearing and determination; and 

WHEREAS the application was set down for hearing and determination of the issue of the application for the claim to be received 
out of time on the 30th day of April 2010; and 

WHEREAS on the 15th day of April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
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2010 WAIRC 00209 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CVETE (AKA CHRIS) RISTOSKI 
APPLICANT 

-v- 
THE TRUSTEE FOR THE JANSEN GRAY FAMILY TRUST TRADING AS GEOFF'S TREE 
SERVICE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 19 APRIL 2010 
FILE NO/S U 178 OF 2009 
CITATION NO. 2010 WAIRC 00209 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for hearing on 26 March 2010 for the applicant to show cause why his application should 
not be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
AND WHEREAS having no appearance by the applicant the Commission formed the view the application should be dismissed; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00019 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEANNINE TOOPI 
APPLICANT 

-v- 
CARE OPTIONS INC. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDESDAY, 20 JANUARY 
FILE NO/S U 232 OF 2009 
CITATION NO. 2010 WAIRC 00019 
 

Result Application adjourned 
Representation 
Applicant In person 
Respondent Mr G McCorry, as agent 
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Order 
WHEREAS the respondent sought and was granted leave to adjourn the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders –  
  THAT the application be and is hereby adjourned to a date to be fixed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00082 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEANNINE TOOPI 
APPLICANT 

-v- 
CARE OPTIONS INC. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 22 FEBRUARY 2010 
FILE NO. U 232 OF 2009 
CITATION NO. 2010 WAIRC 00082 
 

Result Directions issued 
Representation  
Applicant In person. 
Respondent Mr G McCorry, as agent, and with him Mr M Patterson, as agent.  
 

Direction 
HAVING heard Ms J Toopi in person and Mr G McCorry and Mr M Patterson as agents on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 
evidence in chief of the maker.  Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

(2) THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than Monday 15 March 2010. 

(3) THAT the respondent file and serve upon the applicant an outline of submissions and any list of authorities upon 
which they intend to rely no later than 3 days prior to the date of hearing. 

(4) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 00231 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEANNINE TOOPI 
APPLICANT 

-v- 
CARE OPTIONS INC. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S U 232 OF 2009 
CITATION NO. 2010 WAIRC 00231 
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Result Application discontinued by leave 
Representation 
Applicant In person 
Respondent Mr G McCorry, as agent 
 

Order 

WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

 THAT the application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2010 WAIRC 00226 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JUSTINE YOUNG 
APPLICANT 

-v- 
NECA W.A. GROUP TRAINING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO/S B 182 OF 2009 
CITATION NO. 2010 WAIRC 00226 
 

Result Application discontinued 
Representation 
Applicant Ms J Young 
Respondent Mr S Barry (of counsel) 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  

AND WHEREAS on 10 November 2009, 9 December 2009, 19 January 2010 and 29 March 2010 the Commission convened 
conferences for the purpose of conciliating between the parties;  

AND WHEREAS at the conclusion of the conference held on 29 March 2010 agreement was reached between the parties; 

AND WHEREAS on 8 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2010 WAIRC 00225 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JUSTINE YOUNG 
APPLICANT 

-v- 
NECA W.A. GROUP TRAINING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 27 APRIL 2010 
FILE NO U 182 OF 2009 
CITATION NO. 2010 WAIRC 00225 
 

Result Application discontinued 
Representation 
Applicant Ms J Young 
Respondent Mr S Barry (of counsel) 
 

Order 

WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  

AND WHEREAS on 10 November 2009, 9 December 2009, 19 January 2010 and 29 March 2010 the Commission convened 
conferences for the purpose of conciliating between the parties;  

AND WHEREAS at the conclusion of the conference held on 29 March 2010 agreement was reached between the parties; 

AND WHEREAS on 8 April 2010 the applicant filed a Notice of Discontinuance in respect of the application; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

 THAT this application be, and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2010 WAIRC 00219 
DISPUTE RE IMPLEMENTATION OF NAPLAN TESTING PROGRAM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 21 APRIL 2010 
DELIVERED WEDNESDAY, 21 APRIL 2010 
FILE NO. C 12 OF 2010 
CITATION NO. 2010 WAIRC 00219 
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Catchwords Industrial law WA – Proposed action to ban NAPLAN testing in State Government Schools – 
Consideration of interests of parties and the public interest – Order to issue – Industrial Relations Act 
1979 s26; s44 – School Education Act 1999 s63; s64; s233 –Public Sector Management Act 1994 
s80.  

Result Order Issued 
Representation  
Applicant Mr K Dodd 
Respondent Mr M Amati 
 

Reasons for Decision 
Background 
1 The matter presently before the Commission is an application for an urgent compulsory conference under s 44 of the Industrial 

Relations Act 1979 (“the Act”) whereby the applicant seeks an order that the respondent, its officers, agents, employees and 
members lift a ban on the administration of National Assessment Program Literacy and Numeracy (“NAPLAN”) testing 
scheduled to be conducted in schools throughout Western Australia from 11 to 13 May 2010. 

2 Accordingly, an urgent compulsory conference was convened between the parties today. 
3 At the conference, the Commission was informed that on 19 April 2010 the respondent issued a directive that teachers and 

administrators employed in government schools throughout the State participate in a national moratorium on the 
implementation of the NAPLAN.  The moratorium follows a special executive meeting of the respondent held on 15 April 
2010, which ratified the decision of the Federal Executive of the Australian Education Union (“the AEU”) to participate in a 
national moratorium on the implementation of NAPLAN for 2010. 

4 The AEU Federal Executive decision declaring a national moratorium on the implementation of the 2010 NAPLAN tests was 
taken on 12 April 2010.  The AEU Federal Executive resolutions taken on 12 April 2010, as reproduced in the respondent’s 
communication with members dated 19 April 2010 entitled “Stop League Tables”, attached to the notice of application, is as 
follows: 

“RE STOP LEAGUE TABLES CAMPAIGN – April 12, 2010 Resolutions. 

• Despite the urging of the profession, the body of research and evidence and the repeated attempts by the AEU to 
negotiate a satisfactory outcome, the Federal Government has failed to introduce measures necessary to protect 
students, schools and school communities from the damaging effects of league tables and the incomplete, 
inaccurate and invalid representation of student data on the My School Website. 

• Given the Ethical and professional responsibility we cannot sit by and watch our students, schools and school 
communities continue to be damaged due to the Government’s intransigence. 

• Therefore, the AEU Federal Executive declares a national moratorium on the implementation and 
administration of NAPLAN 2010 until the profession’s concerns are addressed. 

Branches and Associated Bodies are to take action to immediately implement the national moratorium.  The action will 
include: 
1. Notification of the decision of the Federal Executive to members in all schools. 
2. Support for school union reps to distribute relevant information to the school parent body. 
3. Seeking workplace support from relevant state unions e.g. CPSU, LHMU” 

5 In adopting the AEU Federal Executive decision of 12 April 2010, the respondent’s direction to members includes directions to 
not undertake any duties in relation to the NAPLAN implementation including the pre-test period, work on the scheduled days 
of testing and work on post test days. 

6 NAPLAN testing commenced in 2008 nationally.  In Western Australia, NAPLAN testing replaced former testing programmes 
including the WALNA and MSE9 programs of literacy and numeracy assessment. 

7 NAPLAN testing is conducted throughout schools in Western Australia for students in years 3, 5, 7 and 9 and is undertaken 
nationally between 11 and 13 May 2010.  The NAPLAN testing program includes testing in reading, writing, language 
conventions and various numeracy streams. 

8 The NAPLAN testing program is a part of the National Education Agreement between the State, Territory and Commonwealth 
Governments.  Importantly also for present purposes, the NAPLAN testing is a part of funding arrangements between the 
States, Territories and the Commonwealth.   

9 NAPLAN tests were developed collaboratively by the States, Territories, private education sectors and the Commonwealth.  
The tests are intended to broadly reflect the curriculum content across all jurisdictions and the selection of test questions and 
test formats were designed so as to be familiar with students and teachers nationally.  They have replaced all previous State 
and Territory based assessments. 
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10 Importantly for present purposes, the Commission was informed that, perhaps in anticipation of the respondent’s adoption of 
the AEU national moratorium on NAPLAN testing, the Director General of the respondent issued an instruction under s 233 of 
the School Education Act 1999 (“the SE Act”).  Section 233(1) of the SE Act enables the chief executive officer of the 
respondent to prepare and issue instructions to be observed by persons performing functions in the Department.  Significantly, 
by s 233(4) a breach of such an instruction whilst not an offence is to be regarded for the purposes of s 80(a) of the Public 
Sector Management Act 1994 (“the PSM Act”) as the disobedience of a lawful order. 

11 The relevant instruction issued by the chief executive officer under s 233 of the SE Act on 12 April 2010 is in the following 
terms: 

“I hereby instruct, pursuant to section 233 of the School Education Act 1999 (‘Act’), that principals, in accordance with 
their functions under section 63 of the Act and teachers, in accordance with their functions under section 64 of the Act, 
employed by the Department of Education will perform the duties necessary for the administration and implementation of 
the NAPLAN testing in public schools. 
The National Education Agreement with the Commonwealth Government requires all Western Australian public schools 
to conduct the NAPLAN tests. In 2010 NAPLAN tests will be undertaken by students during the week of 11 to 13 May 
2010, and in subsequent years at times nominated by the Commonwealth.” 

Submissions of Parties  
12 Given that background to the present application, a number of submissions were made to the Commission. 
13 On behalf of the applicant, it was contended that the respondent’s decision to participate in the national moratorium on the 

implementation of NAPLAN testing in this State, will have serious implications for students, schools and communities.  The 
NAPLAN testing will apply to approximately 115,000 students throughout the State, of which approximately 75,000 students 
are from government schools and who will be directly affected by the respondent’s ban. 

14 It was submitted that the ban on NAPLAN testing for students in years 3, 5, 7 and 9 scheduled for 2010 will materially impact 
on the ongoing program of testing and evaluation of student performance in government schools.  The NAPLAN tests provide 
an important benchmark for the assessment of individual student performance across the four learning areas concerned.  The 
failure of the respondent’s members to administer the tests this year will mean that there will be no data from which 
evaluations made from the 2008 testing can be assessed and future testing will also be compromised. 

15 Furthermore, and significantly, the applicant referred to the present funding arrangements between the State and the 
Commonwealth, under which the State receives close to some $400m in direct funding.  It was submitted that the failure to 
implement NAPLAN testing for 2010, will have an impact on funding arrangements to this State, including directly from 
reward payments in excess of $15m, which are dependent on the implementation of the 2010 NAPLAN testing.  Indirect 
financial implications arise from the funding of other educational programs which also dependant upon the NAPLAN testing 
results.  Additionally, the applicant submitted that there are immediate costs of approximately $1.5m, in terms of leasing 
venues and the employment of 240 NAPLAN testing markers.  These arrangements have been in place for some time. 

16 In this regard, the Commission was provided with a document entitled “NAPLAN – Established timetables” which includes a 
timetable for data analysis from the proposed NAPLAN 2010 testing.  This makes it clear that there is a well planned and tight 
timetable from February through to December 2010, for the implementation of various activities in connection with this year’s 
testing regime.   It was submitted that if the respondent proceeds to not administer the NAPLAN testing as presently indicated, 
this timetable will be seriously disrupted.  Additionally, other persons on the submissions of the applicant cannot be engaged to 
undertake the required work and the overall impact of the ban on the State Government education system will be significant. 

17 A further submission was made that the applicant regards the NAPLAN testing results as one factor only to consider in the 
assessment of a school’s performance.  The applicant recognises concerns previously expressed by the respondent and its 
affiliates concerning the production of “league tables”.  In this regard, it was put to the Commission that any inappropriate or 
irresponsible use of the NAPLAN testing data by third parties, which either improperly or unfairly criticised particular schools, 
would be met with an appropriate response by the applicant. 

18 On behalf of the respondent, it was contended that the NAPLAN testing per se is not the issue of concern.  Rather the matter of 
in-principle concern, from a professional and ethical perspective of its members, is the inappropriate use of NAPLAN testing 
data to compile misleading league tables which unfairly purport to represent school performance. 

19 It was submitted by the respondent that the use of NAPLAN results to provide aggregate scores for schools, which are then 
incorporated into the “My School” website, without other relevant information including demographics, school resources, class 
sizes and school facilities is misleading.  The “My School” website, established by the Australian Curriculum Assessment and 
Reporting Authority (“the ACARA”) also, in the view of the respondent, uses an inappropriate and misleading measure to 
compare schools, that being the Index of Community Socio-Educational Advantage (“the ICSEA”). 

20 In relation to league tables, the respondent submitted that it had raised these issues with the Commonwealth Minister for 
Education and her State counterparts.  It was contended by the respondent that it had sought meaningful dialogue with 
Commonwealth and State Ministers to air its concerns but there has not been any consultation with it to address the primary 
objections to the use of the NAPLAN testing data in particular on the My School website.  It is acknowledged by the 
respondent that the My School website is controlled by ACARA, an independent Commonwealth statutory authority.  The 
respondent recognises that there may be some issues in relation to the ownership and control of the NAPLAN testing data over 
which the applicant may not have any direct influence. 
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21 In terms of the orders sought, the respondent opposes the making of orders by the Commission.  It is submitted that the 
resolution taken by the respondent in support of the AEU national moratorium, is not a “ban” or “industrial action” which 
should be the subject of an order at this stage.  Rather, the respondent submitted that it seeks the appropriate opportunity to 
engage with the relevant parties in order that its concerns about the use of NAPLAN testing data can be properly addressed.  
This has not occurred to date. 

Consideration 
22 The matter before the Commission not only directly concerns the parties concerned, but has a wider significance for the 

community in this State, which the Commission is required by s 26(1)(c) of the Act, to have regard to. 
23 I recognise that the respondent and its members have expressed professional and ethical concerns in relation to the use of the 

NAPLAN testing data, and it considers that those concerns have not been appropriately responded to by those with whom they 
have been raised. In the final analysis, however it is the students in years 3, 5, 7 and 9 in State Government schools in Western 
Australia that will be the most directly affected if the NAPLAN testing does not proceed as planned between 11 and 13 May 
this year.   

24 It was not seriously challenged, and I accept the submissions of the applicant, that there will be implications for the ongoing 
assessment of students if the NAPLAN testing is not performed.  Additionally, there are significant financial implications to 
which the State Government will be exposed, if the NAPLAN testing is not conducted in accordance with the National 
Education Agreement between the State, Territory and Commonwealth Governments.   

25 I am also of the view that it is plain that the present matter before me is “industrial matter” for the purposes of s 7 of the Act.   
The resolution of the respondent, to direct its members to not undertake any work in connection with the NAPLAN testing 
does constitute a ban or limitation upon the performance of work by the teachers and principals concerned and raises real 
issues in relation to compliance by teachers and principals with their contracts of employment, the relevant provisions of the 
Teachers (Public Sector Primary and Secondary Education) Award 1993, and the instruction issued by the chief executive 
officer of the respondent under s 233 of the SE Act referred to above. 

26 I note also from the materials before the Commission at this early stage of the matter, that the timetable for the implementation 
of the NAPLAN testing program, contemplates that the release of the testing data by ACARA and various steps taken 
thereafter, are not scheduled to occur until from about mid September 2010.  This would seem to provide some opportunity 
between now and then, for the respondent’s concerns in relation to in particular, third party usage of the NAPLAN testing data, 
to be progressed with the relevant parties.  In other words, the NAPLAN testing can still be performed, and thus the benefit to 
the students concerned not lost, whilst providing a window of time for the respondent’s grievances to be further progressed. 

27 I have carefully weighed up the material available before me at this stage of the matter.  In my opinion, having regard to the 
clear public interest issues which arise in the present application, and whilst acknowledging the concerns raised by the 
respondent, in accordance with s 26(1) of the Act, the balance of convenience rests with the applicant in the granting of an 
order to the effect that the respondent’s members undertake the scheduled NAPLAN testing in this State between 11 and 
13 May 2010 for the benefit of the affected State school children. 

 
 

2010 WAIRC 00222 
DISPUTE RE IMPLEMENTATION OF NAPLAN TESTING PROGRAM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 23 APRIL 2010, WEDNESDAY, 21 APRIL 2010 
DELIVERED FRIDAY, 23 APRIL 2010 
FILE NO. C 12 OF 2010 
CITATION NO. 2010 WAIRC 00222 
 

Catchwords Industrial law WA – Proposed action to ban NAPLAN testing in State Government Schools – 
Minutes of proposed order issued – Speaking to the minutes of proposed order – Order issued  

Result Order issued 
Representation  
Applicant M K Dodd 
Respondent Mr M Amati 
 



440 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 90 W.A.I.G. 
 

Supplementary Reasons for Decision 

1 A minute of proposed order and reasons for decision in connection with these proceedings were published on 21 April 2010.  
In accordance with the requirements of s 35 (3) of the Industrial Relations Act 1979 (“the Act”) the parties were afforded an 
opportunity to speak to the minutes of the proposed order.  They have elected to do so. 

2 In proceedings today, some brief submissions were made by both the applicant and the respondent and it is convenient to 
commence with those made by the respondent. 

3 On the respondent’s behalf Mr Amati submitted that the terms of the proposed order should make it plain that the order extends 
only to the respondent organisation registered under the Act and not separately to employees or members.  Mr Amati referred 
to the decision of the Full Bench in The State School Teachers Union of W.A (Incorporated) v Director-General, Department 
of Education and Training (2008) 88 WAIG 698 in this regard.  I agree with Mr Amati’s submission.  Those changes will be 
made. 

4 A further matter raised by Mr Amati is the potential scope of proposed order two.  The submission was that reference to “any 
activity” may be construed to limit the respondent’s right to voice its concerns to various groups in relation to NAPLAN 
testing, unconnected with industrial issues concerning the performance of duties by teachers and principals.  I also agree with 
that submission.  It is not the intention, nor could it be the effect, of the order, to limit or otherwise restrain the respondent from 
expressing its views in relation to such matters in appropriate forums.  Orders of the Commission deal with industrial matters.   

5 Mr Dodd on behalf of the applicant suggested that order one could, to be consistent with order two, also refer to 
“administration” of NAPLAN testing.  I agree with that submission.   

6 As to proposed order two, concerning the public expression of views by the respondent about NAPLAN testing, it was 
submitted that reference could be made to, for example, “industrial action” to make it clear that the intended effect of the 
proposed order is so limited.  I consider there is merit in this submission also.  

7 Having regard to the matters raised in the submissions, the Commission now issues the order.   

8 As mentioned by the Commission during the course of the speaking to the minutes proceedings it is trite to observe that an 
order of the present kind is, by its nature, interim only.  It is not a final order given the terms of s 44 of the Act: Registrar v 
AMWSU (1989) 69 WAIG 1904. 

9 Furthermore, as also indicated during the hearing, it is the intention of the Commission to convene further proceedings under s 
44 of the Act in connection with the present application, to endeavour to resolve the issues in dispute by conciliation and, if 
necessary, arbitration. 

 
 

2010 WAIRC 00223 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 
APPLICANT 

-v- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 23 APRIL 2010 
FILE NO/S C 12 OF 2010 
CITATION NO. 2010 WAIRC 00223 
 

Result Order issued 
Representation 
Applicant Mr K Dodd 
Respondent Mr M Amati 
 

Order 
HAVING heard Mr K Dodd on behalf of the applicant and Mr M Amati on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under s 44(6)(ba) of the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the respondent, by its officers, employees and members, which is proposing to engage in industrial 
action concerning matters the subject of these proceedings, that is the implementation and administration 
of NAPLAN testing and any associated duties in May 2010, not engage in any such industrial action. 
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(2) THAT the respondent, by its officers, employees and members, not engage in any further industrial action 
which is intended to, or may have the effect of, preventing or hindering the implementation and 
administration of NAPLAN testing in May 2010. 

(3) THAT the respondent, by its officers and employees immediately take all reasonable steps to inform its 
members about the terms of this order and the requirement that it be complied with. 

(4) THAT the applicant or the respondent may, on giving 24 hours notice to the other, apply to the 
Commission to vary, revoke or otherwise set aside the terms of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2010 WAIRC 00210 
DISPUTE RE CONDITIONS OF EMPLOYMENT FOR UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 19 APRIL 2010 
FILE NO/S C 38 OF 2009 
CITATION NO. 2010 WAIRC 00210 
 

Result Order issued 
Representation 
Applicant Mr B Owen and Ms E Palmer 
Respondent Mr D Eacott and Mr C Gleeson 
 

Order 

WHEREAS this is an application pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”); 

AND WHEREAS on Tuesday, 1 December 2009 the Commission conducted a conciliation conference between the parties pursuant 
to s 44 of the Act; 

AND WHEREAS since the conference the parties have engaged in discussion and reached an agreement; 

AND WHEREAS on Thursday, 16 March 2010 the parties advised the Commission that they had reached an agreement; 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Act, and by consent, hereby orders: 

1. THAT Ms Macintyre be provided with a permanent part time contract as an Enrolled Nurse Level 4 with the 
WA Country Health Service, South West Region at Collie Hospital engaged for 40 hours per fortnight effective 
on and from Monday 1 March 2010; and  

2. That application C 38 of 2009 is hereby discontinued 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 00003 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 
APPLICANT 

-v- 
THE MINISTER OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 JANUARY 2010 
FILE NO. CR 42 OF 2009 
CITATION NO. 2010 WAIRC 00003 
 

Result Direction Issued 
Representation  
Applicant Mr T Clark 
Respondent Mr P Budd 
 

Direction 
HAVING heard Mr T Clark on behalf of the applicant and Mr P Budd on behalf of the respondent and by consent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1.  THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 
which they intend to rely no later than Friday 22 January 2010. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00215 
EDUCATION ASSISTANTS' (GOVERNMENT) GENERAL AGREEMENT 2010; GOVERNMENT SERVICES 

(MISCELLANEOUS) GENERAL AGREEMENT 2010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION (WA BRANCH); THE 
EXECUTIVE DIRECTOR DEPARTMENT OF EDUCATION; AND THE EXECUTIVE 
DIRECTOR LABOUR RELATIONS DIVISION, DEPARTMENT OF COMMERCE 

APPLICANTS 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S J KENNER 
 COMMISSIONER S M MAYMAN 
DATE MONDAY, 19 APRIL 2010 
FILE NO/S AG 1 OF 2010, AG 3 OF 2010 
CITATION NO. 2010 WAIRC 00215 
 

Result Order issued 
 

Order 
WHEREAS this matter was listed at the request of the parties to be heard over six days from and including 10 March 2010; 
AND WHEREAS the parties did not complete their respective cases within that agreed time; 
AND WHEREAS at the request of the parties the hearing of this matter will resume on 28, 29 and 30 April 2010; 
AND WHEREAS the Commission in Court Session, being of the view that in order to ensure the parties complete the presentation 
of their respective cases within the time they have agreed it is appropriate to determine the periods that are reasonably necessary for 
the fair and adequate presentation of the respective cases of the parties and to require that the cases be presented within the 
respective periods; 
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AND having given the parties an opportunity to comment upon the Commission’s intention, 
NOW THEREFORE the Commission in Court Session, pursuant to s 27(1)(ha) of the Industrial Relations Act, 1979 hereby orders 
as follows: 

1. THAT all witness evidence be completed by Wednesday, 28 April 2010; 
2. THAT oral submissions from the LHMU be completed by Thursday, 29 April 2010;  
3. THAT oral submissions from the Government respondents be completed by Friday, 30 April 2010; and 
4. THAT the hearing times on these days shall be between 9.30 am and 4.30 pm unless further varied by the 

Commission in Court Session. 

(Sgd.)  A R BEECH, 
 Chief Commissioner, 
[L.S.] Commission In Court Session. 

 
 

2010 WAIRC 00245 
DISPUTE RE OUTSTANDING ISSUES TO BE FINALISED 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 30 APRIL 2010 
FILE NO/S C 16 OF 2010 
CITATION NO. 2010 WAIRC 00245 
 

Result Recommendations issued 
Representation 
Applicant Mr L Anderson and Mr G Geer 
Respondent Ms M Kinsella 
 

Recommendations 

WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) on 22 April 2010 
whereby the United Firefighters Union of Australia, West Australian Branch (“the applicant”) sought the Commission’s assistance 
with respect to negotiations with the Fire and Emergency Services Authority (“the respondent”) about issues arising out of 
firefighters using a new fire station on Wellington Street, East Perth; and 

WHEREAS on 27 April 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 

WHEREAS at this conference the applicant advised the Commission that the parties were in dispute about a range of occupational 
health and safety issues and the applicant was seeking a commitment from the respondent that it remove all directions and orders 
with respect to staff relocating to the proposed Wellington Street station until all issues in dispute are resolved between the parties; 
and 

WHEREAS at the conference the applicant maintained that the following five occupational health and safety issues were in dispute 
between the parties: 

1. the proposed configuration of the Engine Room using four appliances and two small appliances made it unsafe 
for firefighters; 

2. sleeping quarters did not comply with relevant building codes; 

3. a traffic management trial needed to be undertaken prior to occupation; 

4. four basins, not three, were required in the Tunic Room; and 
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5. the Locker Room doors should be removed and replaced with alternative doors; and 

WHEREAS the respondent maintained that problems surrounding these issues had been dealt with and it was of the view that there 
were no occupational health and safety impediments preventing the relocation of fire fighting services to the Wellington Street 
station; and 

WHEREAS at the conclusion of the conference the parties were required to meet on 28 April 2010 with a view to reaching 
agreement on the above five issues in dispute and advise the Commission of the outcome of the discussions; and 

WHERAS on 28 April 2010 the applicant advised the Commission that following this meeting no agreement had been reached 
between the parties on the issues in dispute; and 

WHEREAS on 29 April 2010 the Commission conducted site inspections at the Wellington Street station in East Perth; and 

WHEREAS on 30 April 2010 the Commission received minutes of the meeting held between the parties on 28 April 2010 along 
with relevant documentation; and 

WHEREAS on 30 April 2010 the Commission convened a further conference; and 

WHEREAS at this conference and immediately thereafter the parties referred the Commission to the documentation each party 
relied on in support of its contentions with respect to the five issues in dispute; and 

FURTHER the Commission was also advised that the applicant wanted to discuss the installation of showers in the Tunic Room 
with the respondent; and 

FURTHER the Commission was informed that the respondent had agreed to install four basins in the Tunic Room and the 
respondent had agreed to trial the use of sliding doors subsequent to the removal of doors to the Locker Rooms; and 

WHEREAS the respondent confirmed that light tankers and the Ziegler pump would not be stationed at the Wellington Street 
station; and 

WHEREAS the applicant stated that as a compromise position it would accept the issues in dispute being trialled over a period of 
six weeks after the occupation of the Wellington Street station using two appliances; and 

WHEREAS the respondent rejected this proposal and indicated that it wished to commence its induction of approximately 60 
employees in the week commencing 3 May 2010 with a view to the Wellington Street station commencing operations on 12 May 
2010; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to a number of significant 
issues pertaining to the employment relationship between the applicant’s members and the respondent, and the rights of an 
organisation; and 

WHEREAS having heard from the applicant and the respondent and having weighed up the varying contentions of the parties and 
when taking into account equity and fairness, the public interest and the interest of the parties directly involved as well as the need 
to prevent a deterioration of industrial relations in respect of the issues in dispute the Commission has formed the view that the 
following recommendations should issue; 

1. Traffic Management 

THAT a review of traffic management and other related procedures be completed and a trial of the traffic 
management plan (number 10 and 11 in the Wellington Street station induction manual) is to be undertaken by 
the respondent and relevant Occupational Health and Safety Representatives within three months of the 
Wellington Street station being operational.  The results of this review and trial are to be referred back to the 
Commission at the end of this three month period for further conciliation and/or arbitration if there is any 
disagreement between the parties on these issues. 

2. Basins and Showers in the Tunic Room 

THAT the parties meet within one week to review the applicant’s proposal for showers to be installed in the 
Tunic Room at the Wellington Street station.  A report back on this issue will be held in the Commission in two 
weeks time for further conciliation and/or arbitration if no agreement is reached between the parties on this 
issue.  In making this recommendation I note that the issue of the number of basins in the Tunic Room is no 
longer in dispute. 

3. Configuration of Dormitories and Other Occupational Health and Safety Issues Relevant to the Use of 
Dormitories 

THAT the parties review the use of dormitories and any relevant occupational health and safety issues over a 
four week period.  The results of this review are to be reported back to the Commission at the end of this period 
for further conciliation and/or arbitration if no agreement is reached between the parties on the issues in dispute. 

4. Locker Rooms 

THAT as the respondent has agreed to trial the use of sliding doors on Locker Rooms the parties are to report 
back to the Commission with respect to this issue in four weeks time for further conciliation and/or arbitration if 
no agreement is reached between the parties with respect to this issue. 
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5. Engine Room 

THAT a review of the practices and procedures operating at the Wellington Street station with respect to the use 
and maintenance of the four appliances being stationed at the Wellington Street station take place over six 
weeks and a report back on this issue is to be held in the Commission in eight weeks time.  If the parties cannot 
agree on the terms of reference and conduct of the review the Commissions will arbitrate any disagreement.  
The results of this review and trial are to be referred back to the Commission at the end of eight weeks for 
further conciliation and/or arbitration if no agreement is reached between the parties on the issues in dispute. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00248 
DISPUTE RE OUTSTANDING ISSUES TO BE FINALISED 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 3 MAY 2010 
FILE NO/S C 16 OF 2010 
CITATION NO. 2010 WAIRC 00248 
 

Result Order issued 
Representation 
Applicant Ms L Anderson and Mr G Geer 
Respondent Ms M Kinsella 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) on 22 April 2010 
whereby the United Firefighters Union of Australia, West Australian Branch (“the applicant”) sought the Commission’s assistance 
with respect to negotiations with the Fire and Emergency Services Authority (“the respondent”) about issues arising out of 
firefighters using a new fire station on Wellington Street, East Perth; and 
WHEREAS on 27 April 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at this conference the applicant advised the Commission that the parties were in dispute about a range of occupational 
health and safety issues and the applicant was seeking a commitment from the respondent that it remove all directions and orders 
with respect to staff relocating to the proposed Wellington Street station until all issues in dispute are resolved between the parties; 
and 
WHEREAS at the conference the applicant maintained that the following five occupational health and safety issues were in dispute 
between the parties: 

1. the proposed configuration of the Engine Room using four appliances and two small appliances made it unsafe 
for firefighters; 

2. sleeping quarters did not comply with relevant building codes; 
3. a traffic management trial needed to be undertaken prior to occupation; 
4. four basins, not three, were required in the Tunic Room; and 
5. the Locker Room doors should be removed and replaced with alternative doors; and 

WHEREAS the respondent maintained that problems surrounding these issues had been dealt with and it was of the view that there 
were no occupational health and safety impediments preventing the relocation of fire fighting services to the Wellington Street 
station; and 
WHEREAS at the conclusion of the conference the parties were required to meet on 28 April 2010 with a view to reaching 
agreement on the above five issues in dispute and advise the Commission of the outcome of the discussions; and 
WHEREAS on 28 April 2010 the applicant advised the Commission that following this meeting no agreement had been reached 
between the parties on the issues in dispute; and 
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WHEREAS on 29 April 2010 the Commission conducted site inspections at the Wellington Street station in East Perth; and 

WHEREAS on 30 April 2010 the Commission received minutes of the meeting held between the parties on 28 April 2010 along 
with relevant documentation; and 

WHEREAS on 30 April 2010 the Commission convened a further conference; and 

WHEREAS at this conference and immediately thereafter the parties referred the Commission to the documentation each party 
relied on in support of its contentions with respect to the five issues in dispute; and 

FURTHER the Commission was also advised that the applicant wanted to discuss the installation of showers in the Tunic Room 
with the respondent; and 

FURTHER the Commission was informed that the respondent had agreed to install four basins in the Tunic Room and the 
respondent had agreed to trial the use of sliding doors subsequent to the removal of doors to the Locker Rooms; and 

WHEREAS the respondent confirmed that light tankers and the Ziegler pump would not be stationed at the Wellington Street 
station; and 

WHEREAS the applicant stated that as a compromise position it would accept the issues in dispute being trialled over a period of 
six weeks after the occupation of the Wellington Street station using two appliances; and 

WHEREAS the respondent rejected this proposal and indicated that it wished to commence its induction of approximately 60 
employees in the week commencing 3 May 2010 with a view to the Wellington Street station commencing operations on 12 May 
2010; and 

WHEREAS following this conference the Commission issued the following recommendations on 30 April 2010: 

“1. Traffic Management 

THAT a review of traffic management and other related procedures be completed and a trial of the traffic 
management plan (number 10 and 11 in the Wellington Street station induction manual) is to be undertaken by 
the respondent and relevant Occupational Health and Safety Representatives within three months of the 
Wellington Street station being operational.  The results of this review and trial are to be referred back to the 
Commission at the end of this three month period for further conciliation and/or arbitration if there is any 
disagreement between the parties on these issues. 

2. Basins and Showers in the Tunic Room 

THAT the parties meet within one week to review the applicant’s proposal for showers to be installed in the 
Tunic Room at the Wellington Street station.  A report back on this issue will be held in the Commission in two 
weeks time for further conciliation and/or arbitration if no agreement is reached between the parties on this 
issue.  In making this recommendation I note that the issue of the number of basins in the Tunic Room is no 
longer in dispute. 

3. Configuration of Dormitories and Other Occupational Health and Safety Issues Relevant to the Use of 
Dormitories 

THAT the parties review the use of dormitories and any relevant occupational health and safety issues over a 
four week period.  The results of this review are to be reported back to the Commission at the end of this period 
for further conciliation and/or arbitration if no agreement is reached between the parties on the issues in dispute. 

4. Locker Rooms 

THAT as the respondent has agreed to trial the use of sliding doors on Locker Rooms the parties are to report 
back to the Commission with respect to this issue in four weeks time for further conciliation and/or arbitration if 
no agreement is reached between the parties with respect to this issue. 

5. Engine Room 

THAT a review of the practices and procedures operating at the Wellington Street station with respect to the use 
and maintenance of the four appliances being stationed at the Wellington Street station take place over six 
weeks and a report back on this issue is to be held in the Commission in eight weeks time.  If the parties cannot 
agree on the terms of reference and conduct of the review the Commissions will arbitrate any disagreement.  
The results of this review and trial are to be referred back to the Commission at the end of eight weeks for 
further conciliation and/or arbitration if no agreement is reached between the parties on the issues in dispute.”; 
and 

WHEREAS on 3 May 2010 the applicant advised the Commission that after consultation with members affected by the 
recommendations and discussions with occupational health and safety representatives the applicant could not accept the 
recommendations made by the Commission on 30 April 2010; and 

WHEREAS on 3 May 2020 the respondent advised the Commission that on the basis that the Commission orders the lifting of the 
applicant’s ban on firefighters relocating to the Wellington Street station it accepts an amended recommendation one, 
recommendations three, four and five but it rejects recommendation two; and 



90 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 447 
 

WHEREAS on 3 May 2020 the Commission convened a further conference at short notice for the purpose of determining whether 
orders should issue in the terms of the recommendations that issued on 30 April 2010; and 

WHEREAS the applicant submitted that if the recommendations were to issue as orders it wanted agreed terms of reference and 
methodologies for each review and it wanted the move to the Wellington Street station to be delayed for 10 days for a proper 
review of the induction manual for the Wellington Street station to take place; and 

WHEREAS the applicant was concerned that the health and safety of it members could be compromised with respect to its member 
working at the Wellington Street station during the review periods; and 

WHEREAS the respondent argued that it wanted reviews of the five areas to be conducted expeditiously and it accepted that the 
terms of reference and methodology be agreed between the parties; and 

WHEREAS the respondent agreed to hold discussions with the applicant with respect to recommendation two; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to a number of significant 
issues pertaining to the employment relationship between the applicant’s members and the respondent, and the rights of an 
organisation; and 

WHEREAS the Commission is of the view that it has jurisdiction to issue orders pursuant to s 44 of the Act which enables the 
Commission to issue orders with respect to an industrial matter; and 

WHEREAS having heard from the applicant and the respondent and after considering the submissions made by both parties and 
when taking into account equity and fairness and the substantial merits of this case, relevant objects of the Act and in particular 
s 44(6)(ba)(i) and (ii) and s 44(6)(bb)(i) of the Act the Commission has formed the view that orders with respect to this application 
should issue; and  

WHEREAS the Commission is of the view that the following orders should issue on the basis that the proposed reviews and 
discussions will assist the parties to ensure that the Wellington Street station operates effectively and within proper occupational 
health and safety requirements; and 

WHEREAS employees working at the Wellington Street station as well as the respondent at law must ensure that the health and 
safety of each employee working at the Wellington Street station is not compromised at any time, notwithstanding that a number of 
procedures and issues are being reviewed under the terms of the following orders; and 

WHEREAS the Commission is available to assist the parties at short notice if a dispute arises as to the terms of reference and 
methodology of the issues to be reviewed; and 

WHEREAS the Commission is of the view that any issues with respect to the content of the induction manual can be discussed and 
negotiated between the parties during the induction process with respect to the Wellington Street station, which has already 
commenced; 

NOW THEREFORE having heard Ms L Anderson and Mr G Geer on behalf of the applicant and Ms M Kinsella on behalf of the 
respondent, the Commission having regard for the interests of the parties directly involved, the public interest and to prevent the 
further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(ii) and 
s44(6)(bb)(i), hereby orders: 

1. THAT a review of traffic management and other related procedures be completed and a trial of the traffic 
management plan contained in the Wellington Street station induction manual is to be undertaken within three 
months of the Wellington Street station becoming operational.  The results of this review and trial are to be 
referred back to the Commission at the end of this three month period for further conciliation and/or arbitration 
if there is any disagreement between the parties on these issues. 

2. THAT the parties meet within one week of the date of these orders to review the applicant’s proposal for 
showers to be installed in the Tunic Room at the Wellington Street station.  A report back on this issue will be 
held in the Commission in two weeks for further conciliation and/or arbitration if no agreement is reached 
between the parties on this issue. 

3. THAT the parties review the use of dormitories and any relevant occupational health and safety issues over a 
four week period commencing from the date of occupation of the Wellington Street station.  The parties are to 
report back to the Commission with respect to the results of this review at the end of this period for further 
conciliation and/or arbitration if no agreement is reached between the parties on the issues in dispute. 

4. THAT as the respondent has agreed to trial the use of sliding doors on Locker Rooms the parties are to report 
back to the Commission with respect to this issue four weeks from the date of these orders for further 
conciliation and/or arbitration if no agreement is reached between the parties with respect to this issue. 

5. THAT a review of the practices and procedures operating at the Wellington Street station with respect to the use 
and maintenance of the four appliances being stationed at the Wellington Street station take place over six 
weeks from the date of these orders and a report back on this issue is to be held in the Commission in eight 
weeks. 

6. THAT if the parties cannot agree on the terms of reference and conduct for each of the above reviews the 
Commission will conciliate and/or arbitrate any disagreement between the parties. 
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7. THAT the applicant by its officers, agents and employees and the applicant’s members are not to undertake any 
industrial action in any form or impose any bans in relation to firefighters commencing and undertaking work at 
the Wellington Street station whilst these orders remain in place. 

8. THAT the applicant, by its officers, agents and employees are to take reasonable steps to immediately inform its 
members about the terms of these orders and direct its members to comply with these orders. 

9. THAT this order is to remain in force until revoked or varied by the Commission. 
10. THAT both parties have liberty to apply to vary this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00246 
DISPUTE RE CLASSIFICATION FOR INSTRUCTORS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA - WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 30 APRIL 2010 
FILE NO. C 17 OF 2010 
CITATION NO. 2010 WAIRC 00246 
 

Result Recommendation Issued 
Representation  
Applicant Ms L Anderson and Mr G Geer 
Respondent Mr D Matthews (of counsel) 
 

Recommendation 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) on 28 April 2010 
whereby the United Firefighters Union of Australia - West Australian Branch (“the applicant”) sought the Commission’s assistance 
with respect to a dispute with the Chief Operations Officer - Fire & Emergency Services Authority (“the respondent”) about the 
appropriate remuneration to be paid to senior firefighters and station officers working as instructors at Recruit Schools and the 
removal of directions issued by the respondent to six of the applicant’s members to work at the Recruit School from 3 May 2010 
onwards; and 
WHEREAS on 29 April 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conference the applicant maintained that: 

• the respondent had no legal basis for issuing a directive to its members to conduct recruit training; 

• the respondent was in breach of Clause 16 of the Western Australian Fire Service Enterprise Bargaining Agreement 
2008 (“the Agreement”) by directing its members to conduct recruit training; 

• historically recruit trainers had been paid a District Officer rate and in recent years the minimum rate of pay paid to 
recruit trainers was at Area Officer rank; 

• the employees who had been directed to conduct recruit training were unqualified for this work and/or had family 
and other responsibilities which would create difficulties if they were to undertake recruit training; 

• its ban on members undertaking General Instructor duties at the Recruit School would remain in place whilst 
General Instructors were paid at a rate of pay at less than that of a District Officer; and 

WHEREAS the respondent maintained the following: 

• employees who had been directed to conduct recruit training were qualified and if individual employees had issues 
with respect to undertaking the recruit training the respondent would liaise with them about their concerns; 



90 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 449 
 

• the respondent has the legal authority to direct employees to undertake this role and this direction is not inconsistent 
with any Regulations or industrial instruments; 

• the correct rate of pay for employees who conduct recruit training is that which is contained in Clause 53(5)(g) of 
the Western Australian Fire Service Enterprise Bargaining Agreement 2008 (“the Agreement”); and 

WHEREAS at the conclusion of the conference the respondent was required to obtain instructions about whether or not it would 
agree to paying General Instructors an allowance equivalent to the remuneration of an Area Officer on the basis of accepting that 
the applicant would make a work value case in the Commission in support of General Instructors being classified and paid at the 
District Officer rate and this rate would apply retrospectively to General Instructors instructing at the next Recruit School from 
3 May 2010 onwards if the applicant was successful in making out it claim; and 
WHEREAS on 29 April 2010 the respondent wrote to the Commission to advise that it did not agree to this proposal and stated the 
following: 

• the respondent will pay General Instructors in accordance with Clause 53 of the Agreement; 

• the respondent has already made significant concessions in offering to consider payment at District Officer rates 
for instructor roles on other training courses and has already agreed to include payment of trainer allowances as 
part of the next enterprise bargaining agreement negotiations due to commence shortly; 

• the respondent has agreed to a work value case for General Instructors being submitted by the applicant that 
General Instructors be classified as a District Officer and agrees that in the event that the work value case is 
successful the higher rate of pay for General Instructors will apply retrospectively to General Instructors at the 
Recruit School commencing 3 May 2010; and  

FURTHER the respondent requested that the applicant’s bans relating to the remuneration of General Instructors be lifted and if this 
occurs the respondent would consider substituting employees directed to undertake General Instructors duties with officers who 
have expressed interest in undertaking this role; and 
WHEREAS the applicant rejected the respondent’s position on the basis that its members would be financially disadvantaged if 
they undertook the role of General Instructor; and 
WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to a number of significant 
issues pertaining to the employment relationship between the applicant’s members and the respondent and the rights of an 
organisation; and 
WHEREAS having heard from the applicant and the respondent and having weighed up the varying contentions of the parties and 
when taking into account equity and fairness and the interests of the parties directly involved, and the public interest, and in order to 
prevent the deterioration of industrial relations between the parties the Commission has formed the view that the following 
recommendation should issue; 

THAT the applicant accept the respondent’s proposal that if the applicant’s work value application, which will argue that 
a General Instructor be classified as a District Officer is successful, the rate of pay with respect to this classification will 
apply retrospectively to employees instructing at the Recruit School commencing on 3 May 2010 and that the General 
Instructors for this course are to be chosen from a pool of employees wishing to undertake this role 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00247 
DISPUTE RE CLASSIFICATION FOR INSTRUCTORS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA - WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 3 MAY 2010 
FILE NO. C 17 OF 2010 
CITATION NO. 2010 WAIRC 00247 
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Result Order Issued 
Representation  
Applicant Ms L Anderson and Mr G Geer 
Respondent Mr D Matthews (of counsel) and later Ms M Kinsella 
 

Order 

WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act, 1979 (“the Act”) on 28 April 2010 
whereby the United Firefighters Union of Australia - West Australian Branch (“the applicant”) sought the Commission’s assistance 
with respect to a dispute with the Chief Operations Officer - Fire & Emergency Services Authority (“the respondent”) about the 
appropriate remuneration to be paid to senior firefighters and station officers working as instructors at Recruit Schools and the 
removal of directions issued by the respondent to six of the applicant’s members to work at the Recruit School from 3 May 2010 
onwards; and 

WHEREAS on 29 April 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 

WHEREAS at the conference the applicant maintained that: 

• the respondent had no legal basis for issuing a directive to its members to conduct recruit training; 

• the respondent was in breach of Clause 16 of the Western Australian Fire Service Enterprise Bargaining Agreement 
2008 (“the Agreement”) by directing its members to conduct recruit training; 

• historically recruit trainers had been paid a District Officer rate and in recent years the minimum rate of pay paid to 
recruit trainers was at Area Officer rank; 

• the employees who had been directed to conduct recruit training were unqualified for this work and/or had family 
and other responsibilities which would create difficulties if they were to undertake recruit training; 

• its ban on members undertaking General Instructor duties at the Recruit School would remain in place whilst 
General Instructors were paid at a rate of pay at less than that of a District Officer; and 

WHEREAS the respondent maintained the following: 

• employees who had been directed to conduct recruit training were qualified and if individual employees had issues 
with respect to undertaking the recruit training the respondent would liaise with them about their concerns; 

• the respondent has the legal authority to direct employees to undertake this role and this direction is not inconsistent 
with any Regulations or industrial instruments; 

• the correct rate of pay for employees who conduct recruit training is that which is contained in Clause 53(5)(g) of 
the Western Australian Fire Service Enterprise Bargaining Agreement 2008 (“the Agreement”); and 

WHEREAS at the conclusion of the conference the respondent was required to obtain instructions about whether or not it would 
agree to paying General Instructors an allowance equivalent to the remuneration of an Area Officer on the basis of accepting that 
the applicant would make a work value case in the Commission in support of General Instructors being classified and paid at the 
District Officer rate and this rate would apply retrospectively to General Instructors instructing at the next Recruit School from 
3 May 2010 onwards if the applicant was successful in making out it claim; and 

WHEREAS on 29 April 2010 the respondent wrote to the Commission to advise that it did not agree to this proposal and stated the 
following: 

• the respondent will pay General Instructors in accordance with Clause 53 of the Agreement; 

• the respondent has already made significant concessions in offering to consider payment at District Officer rates 
for instructor roles on other training courses and has already agreed to include payment of trainer allowances as 
part of the next enterprise bargaining agreement negotiations due to commence shortly; 

• the respondent has agreed to a work value case for General Instructors being submitted by the applicant that 
General Instructors be classified as a District Officer and agrees that in the event that the work value case is 
successful the higher rate of pay for General Instructors will apply retrospectively to General Instructors at the 
Recruit School commencing 3 May 2010; and  

FURTHER the respondent requested that the applicant’s bans relating to the remuneration of General Instructors be lifted and if this 
occurs the respondent would consider substituting employees directed to undertake General Instructors duties with employees who 
had expressed interest in undertaking this role; and 

WHEREAS the applicant rejected the respondent’s position on the basis that its members would be financially disadvantaged if 
they undertook the role of General Instructor; and 

WHEREAS on 30 April 2010 the Commission issued the following recommendation: 
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“THAT the applicant accept the respondent’s proposal that if the applicant’s work value application, which will argue that 
a General Instructor be classified as a District Officer is successful, the rate of pay with respect to this classification will 
apply retrospectively to employees instructing at the Recruit School commencing on 3 May 2010 and that the General 
Instructors for this course are to be chosen from a pool of employees wishing to undertake this role.”; and 

WHEREAS on 3 May 2010 the applicant advised the Commission that it did not accept the recommendation made on 30 April 
2010; and 

WHEREAS on 3 May 2010 the respondent advised the Commission that on the basis that the Commission make an order for the 
applicant to lift all bans relating to instructors it accepted the recommendation; and 

WHEREAS on 3 May 2010 the Commission convened a further conference at short notice for the purpose of determining whether 
an order should issue in the terms of the recommendation that issued on 30 April 2010; and 

WHEREAS at this conference the applicant again stated that it rejected the recommendation due to the financial disadvantage to its 
members but if an order was to issue it argued that the employees who conduct Recruit Training should be suitably qualified and 
hold relevant public safety competencies or equivalent; and 

WHEREAS the respondent argued in support of an order issuing in the terms of the recommendation and also sought an order that 
the applicant lift all bans in relation to firefighters and station officers working as instructors; and 

FURTHER the respondent accepted the reference to an employee being suitably qualified being incorporated into any order but 
rejected the inclusion of an employee holding relevant public safety competencies or equivalent as the parties were in dispute with 
respect to this issue; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to a number of significant 
issues pertaining to the employment relationship between the applicant’s members and the respondent and the rights of an 
organisation; and 

WHEREAS the Commission is of the view that it has jurisdiction to issue the orders being contemplated pursuant to s 44 of the Act 
which enables the Commission to issue orders with respect to an industrial matter; and 

WHEREAS having heard from the applicant and the respondent and after considering the submissions made by both parties and 
when taking into account equity and fairness and the substantial merits of this case, relevant objects of the Act, and in particular 
s 44(6)(ba)(i) and (ii) and s 44(6)(bb)(i) of the Act the Commission has formed the view that orders with respect to this application 
should issue; and 

WHEREAS the Commission is of the view that orders should issue with respect to this issue on the basis that the applicant will 
lodge a work value application arguing that a General Instructor be classified as a District Officer and the respondent undertakes 
that if this application is successful, the rate of pay with respect to this classification will apply retrospectively to employees 
instructing at the Recruit School commencing on 10 May 2010 and the respondent agrees that General Instructors who undertake 
training at this Recruit School are to be chosen from a suitably qualified pool of employees wishing to undertake this role; and 

WHEREAS the Commission will only make orders with respect to General Instructors working at the Recruit School commencing 
on 10 May 2010 as this application was confined to matters relevant to this issue; 

NOW THEREFORE having heard Ms L Anderson and Mr G Geer on behalf of the applicant and Ms M Kinsella on behalf of the 
respondent, the Commission having regard for the interests of the parties directly involved, the public interest and to prevent the 
further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, and in particular s44(6)(ba)(ii) and 
s44(6)(bb)(i), hereby orders: 

1. THAT the applicant by its officers, agents and employees and the applicant’s members are to lift bans in place 
in relation to the applicant’s members applying to undertake General Instructor duties at the Recruit School 
commencing 10 May 2010 and no further industrial action in any form is to be taken by the applicant in relation 
to the applicant’s members undertaking General Instructor duties at the Recruit School commencing 10 May 
2010. 

2. THAT the applicant, by its officers, agents and employees are to take reasonable steps to immediately inform its 
members about the terms of this order and direct its members to comply with this order. 

3. THAT the directives issued by the respondent to six of its employees to undertake General Instructor duties at 
the Recruit School commencing 10 May 2010 be revoked by the respondent forthwith. 

4. THAT this order is to remain in force until revoked or varied by the Commission. 

5. THAT both parties have liberty to apply to vary this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2010 WAIRC 00264 
DISPUTE RE CLASSIFICATION FOR INSTRUCTORS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES UNITED FIREFIGHTERS UNION OF AUSTRALIA - WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CHIEF OPERATIONS OFFICER - FIRE & EMERGENCY SERVICES AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 12 MAY 2010 
FILE NO/S C 17 OF 2010 
CITATION NO. 2010 WAIRC 00264 
 

Result Order issued 
Representation 
Applicant Ms L Anderson and Mr G Geer 
Respondent Mr D Matthews (of counsel) 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 28 April 2010 by the 
United Firefighters Union of Australia - West Australian Branch (“the applicant”) whereby the applicant was seeking the 
Commission’s assistance with respect to a dispute with the Chief Operations Officer - Fire & Emergency Services Authority (“the 
respondent”) about the appropriate remuneration to be paid to senior firefighters and station officers working as instructors at 
Recruit Schools and the removal of directions issued by the respondent to six of the applicant’s members to work at the Recruit 
School from 3 May 2010 onwards; and 
WHEREAS on 29 April 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS on 3 May 2010 the Commission convened a further conference and after hearing from the parties the Commission 
issued the following orders: 

“1. THAT the applicant by its officers, agents and employees and the applicant’s members are to lift bans in place 
in relation to the applicant’s members applying to undertake General Instructor duties at the Recruit School 
commencing 10 May 2010 and no further industrial action in any form is to be taken by the applicant in relation 
to the applicant’s members undertaking General Instructor duties at the Recruit School commencing 10 May 
2010. 

2. THAT the applicant, by its officers, agents and employees are to take reasonable steps to immediately inform its 
members about the terms of this order and direct its members to comply with this order. 

3. THAT the directives issued by the respondent to six of its employees to undertake General Instructor duties at 
the Recruit School commencing 10 May 2010 be revoked by the respondent forthwith. 

4. THAT this order is to remain in force until revoked or varied by the Commission. 
5. THAT both parties have liberty to apply to vary this order.”; and 

WHEREAS on 10 May 2010 the respondent wrote to the Commission by way of e-mail requesting that it urgently convene a 
conference on the basis that four General Instructors who had volunteered to instruct at the Recruit School commencing 12 May 
2010 had withdrawn their availability to instruct at the Recruit School effective from 5.00 pm on 12 May 2010; and 
WHEREAS on 11 May 2010 the Commission convened a conference for the purpose of dealing with the issues raised by the 
respondent; and 
WHEREAS at the conference the respondent maintained that: 

• four General Instructors who had volunteered to undertake training at the Recruit School which commenced on 
10 May 2010 had indicated that they were no longer willing to be instructors for this Recruit School; 

• the respondent may have no option but to direct these four employees to continue working as General Instructors to 
ensure the continuance of the Recruit School; 

• the respondent has documentation demonstrating that the four General Instructors are appropriately trained and 
qualified to conduct recruit training; and 
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WHEREAS at the conference the applicant maintained that: 

• the four employees who had commenced undertaking the role of General Instructor at the Recruit School had 
concerns about whether or not their qualifications and competencies were sufficient to undertake instructing duties 
at the Recruit School; 

• the four employees were concerned that continuing in the role of General Instructor could have industrial 
ramifications for them personally; 

• six District Officers are qualified and competent to undertake the role of General Instructor at the Recruit School; 

• if General Instructors are not appropriately qualified and competent then recruits will not be appropriately qualified 
and this raises health and safety issues for its members; and 

WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the 
employment relationship between the applicant’s members and the respondent; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue the orders being contemplated pursuant to s 44 of the Act 
which enables the Commission to issue orders with respect to an industrial matter; and 
WHEREAS having heard from the applicant and the respondent and after considering the submissions made by both parties and 
when taking into account equity and fairness and the substantial merits of this case, relevant objects of the Act and in particular 
s 44(6)(ba)(i) and (ii) and s 44(6)(bb)(i) of the Act the Commission has formed the view that orders with respect to this application 
should issue; 
NOW THEREFORE having heard Ms L Anderson and Mr G Geer on behalf of the applicant and Mr D Matthews of counsel on 
behalf of the respondent, the Commission having regard for the interests of the parties directly involved, the public interest and to 
prevent the further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, and in particular 
s44(6)(ba)(ii) and s44(6)(bb)(i), hereby orders: 

1. THAT Shaun Menner, Claire Finucane, Paul Hughes and Craig Goodhill return to Forrestfield Training Centre 
forthwith and complete all duties as General Instructors for Recruit School 67. 

2. THAT no action is to be taken by the applicant by its officers, agents and employees or by the applicant’s 
members which may prevent or obstruct the respondent from using specialist instructors who are suitably 
qualified and/or competent from instructing at Recruit School 67 as required. 

3. THAT the parties are to meet within one week of the date of this order to agree on an agenda and timeframe to 
attempt to resolve matters relating to what constitutes a suitably qualified and/or competent instructor and the 
parties are to report back to the Commission in writing on the outcomes of this meeting. 

4. THAT the parties are to attend a report back conference in the Commission in four weeks from the date of this 
order with respect to the progress of discussions between the parties on the issues in dispute. 

5. THAT this order is to remain in force until revoked or varied by the Commission. 
6. THAT both parties have liberty to apply to vary these orders. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLES HENRY ROSENTHAL 
APPLICANT 

-v- 
JOHN PALERMO 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 13 MAY 2010 
FILE NO/S U 10 OF 2009, B 101 OF 2009 
CITATION NO. 2010 WAIRC 00269 
 

Result Order dated the 21st day of January 2010 to be amended 
 

Order 

WHEREAS on Thursday the 21st day of January 2010, the Commission issued orders pursuant to s 27(1)(ha) of the Industrial 
Relations Act 1979 determining the periods reasonably necessary for the fair and adequate presentation of the parties’ respective 
cases and requiring that the cases be presented within those periods; and 
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WHEREAS on Wednesday the 5th day of May 2010, the hearing of the applications reconvened and at the commencement of 
proceedings on that day the respondent advised the Commission that he and his agent were required to attend the Supreme Court of 
Western Australia at 9.45 am on Friday the 7th day of May 2010 and applied that the hearing of these applications, scheduled to 
continue on Friday the 7th day of May 2010 at 10.30 am not commence until 2.00 pm on that day; and 

WHEREAS the Commission considered the parties’ submissions and on Thursday the 6th day of May 2010 granted the 
respondent’s application in so far as the hearing on Friday the 7th day of May 2010 would commence at 12 noon on that day; and 

WHEREAS on Wednesday the 5th day of May 2010, at around 2.30 pm, the respondent sought to amend his grounds for the 
dismissal of the applicant from his employment to include allegations of theft; and  

WHEREAS at approximately 3.00 pm on Wednesday the 5th day of May 2010, the Commission adjourned the hearing to enable it 
to consider the respondent’s application to amend the grounds for dismissal and to consider the respondent’s agent’s conduct; and 

WHEREAS on Thursday the 6th day of May 2010, the Commission: 

1. Refused the respondent’s application to amend the grounds of dismissal to include allegations of theft; and 

2. Directed the respondent that should the respondent’s agent again conduct himself in a manner which the 
Commission considered inappropriate for an agent appearing before the Commission, then the hearing would be 
adjourned for five minutes on each such occasion to allow the situation to settle, and that any such time would be 
deducted from the period allocated to the respondent for the conduct of his case, and further that if appropriate 
circumstances arose the Commission may consider not hearing further from the respondent; and 

WHEREAS on Thursday the 6th day of May 2010, notwithstanding the Order of the 21st of January 2010 which allowed the 
respondent a further day to cross-examine the applicant, the respondent sought an additional day for such cross-examination; and  

WHEREAS during submissions in which he sought further time to cross-examine the applicant, the respondent’s agent advised the 
Commission that he believed that if the additional time for cross-examination of the applicant were granted, the hearing would 
nonetheless conclude within the time allocated, and he identified that he would not call witnesses previously identified including 
Mr John Palermo, the respondent; Mr Noel Nancarrow who would be unavailable, and would call only one of four witnesses 
previously notified, being Mr Todd Nancarrow, Mr Bob Nancarrow, Mr Michael Venn and Mr Tim Venn, and that the agent 
himself, Mr Tony Palermo, may not give evidence; and  

WHEREAS the Commission, having heard from the parties, and taking account of the advice of the respondent as to the evidence 
to be called in his case, agreed to amend the Order of the 21st of January 2010 to allow the respondent two hours in addition to the 
further day already allowed for such cross-examination; and   

WHEREAS when the hearing reconvened on Friday the 7th day of May 2010, as scheduled at 12 noon, the respondent attended but 
his agent did not and the respondent requested a 10 minute adjournment as his agent was in the process of finalising the conference 
before the Supreme Court of Western Australia; and 

WHEREAS such adjournment was granted and the hearing reconvened at 12.10 pm; and 

WHEREAS at the commencement of proceedings on Friday the 7th of May 2010, the Commission noted that given the time 
allocated for the examination and cross-examination of witnesses and for the parties to each have one hour for closing submissions, 
as set out in the Order of the 21st January 2010, that there would be insufficient time to enable the completion of the hearing during 
the time allocated, until the conclusion of the hearing on Friday the 14th day of May 2010 and proposed that the hearing times be 
extended on that afternoon, Friday the 7th day of May 2010, on Thursday the 13th day of May and Friday the 14th day of May 2010 
and on this basis there would be adequate time for the examination, cross-examination and re-examination of witnesses and for the 
closing submissions of the parties.  Having heard from the parties the Commission directed that the hearing be conducted 
accordingly; and 

WHEREAS the applicant’s evidence concluded at approximately 12.45 pm on Friday the 7th day of May 2010; and 

WHEREAS the Commission invited the respondent to commence his case and he indicated that he did not intend to make an 
opening address and would continue with the evidence of Victor John Matthews which had been interposed in the evidence of the 
applicant previously, at the reconvening of the hearing that afternoon; and 

WHEREAS the Commission adjourned the hearing at approximately 12.50 pm for the luncheon adjournment; and 

WHEREAS when the hearing reconvened at 1.45 pm on Friday the 7th day of May 2010, the respondent indicated that his witness, 
Mr Victor John Matthews, was not available due to incapacity, that a medical certificate would be provided to confirm this, and he 
sought that the hearing be adjourned for the afternoon, reiterating that he believed that notwithstanding the loss of the afternoon’s 
hearing time that the hearing would in fact conclude within the time allotted; and 

WHEREAS the Commission asked the respondent whether he would call one of his other witnesses and the respondent’s agent 
declined to do so saying that that the respondent would conduct its case as it saw fit; and 

WHEREAS the Commission adjourned the proceedings on the basis that the time lost from the hearing for that afternoon, being 
2.5 hours, would be deducted from the time allocated to the respondent for the conduct of his case. 
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NOW THEREFORE the Commission, according to the powers provided in the Industrial Relations Act 1979, hereby orders that: 

1. The Order of the Commission dated Thursday the 21st of January 2010 in this matter (2010) WAIRC 00023 be 
amended:  

 (a)  in paragraph 2(a) to provide: 

  “(a) completion of the cross-examination of the applicant, Charles Henry Rosenthal – a 
further day plus two hours.” 

 (b) to delete provision for the evidence of John Palermo in paragraph 2(d); 

 (c) to delete provision for the evidence of Noel Nancarrow in paragraph 2(e); 

 (d)  to delete paragraph (2)(f) and insert in lieu thereof: 

“(f) evidence of Fiona Logan; 

  (i) examination in chief – 30 minutes; 

 (ii) cross-examination – by application, provided that it shall be no more 
than 30 minutes.” 

2. At the commencement of proceedings on Thursday the 13th day of May 2010, the respondent is to advise the 
Commission of the times which he says ought to be deducted from each of his remaining witnesses’ examination in 
chief and/or from the time allowed for his closing submissions, being one hour, for the purpose of deducting the 
2.5 hours lost from Friday, the 7th day of May 2010 due to the early adjournment of the proceedings that afternoon.  

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Tranby College 
(Enterprise 
Bargaining) 
Agreement 2009 
AG 4/2010 

30/04/2010 The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Tranby College, 
Liquor, Hospitality 
and Miscellaneous 
Union, WA Branch, 
The Australian 
Nursing Federation, 
Industrial Union of 

(Not applicable) Commissioner J L 
Harrison 

Registered 

 
 

 

NOTICES—Appointments— 

2010 WAIRC 00250 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a period of one year from the 2nd day of May, 2010. 
Dated the 20th day of April, 2010. 

 
CHIEF COMMISSIONER A.R. BEECH 
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PUBLIC SERVICE APPEAL BOARD— 

2010 WAIRC 00221 
APPEAL AGAINST THE DECISION MADE ON 12 AUGUST 2009 RELATING TO A CHARGE OF AN ALLEGED 

BREACH OF DISCIPLINE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUISEPPE DI PIETRO 
APPELLANT 

-v- 
UNDER TREASURER, DEPARTMENT OF TREASURY AND FINANCE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
  ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
  MS L McKAY - BOARD MEMBER 
  MS K WATSON - BOARD MEMBER 
DATE THURSDAY, 22 APRIL 2010 
FILE NO PSAB 10 OF 2009 
CITATION NO. 2010 WAIRC 00221 
 

Result Application for discovery of documents granted 
Representation 
Applicant Ms J O’Keefe and with her Ms D Larson 
Respondent Mr R Andretich, of counsel 
 

Order 
HAVING heard Ms J O’Keefe and with her Ms D Larson on behalf of the appellant and Mr R Andretich (of counsel) on behalf of 
the respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
orders: 

1. THAT the application for an order under s 27(1)(o) of the Industrial Relations Act 1979 for the discovery of 
documents filed on 29 March 2010 be amended in accordance with paragraph 14 of the statement of Warwick 
Claydon dated the 22nd day of April 2010. 

2. THAT no later than the 6th day of May 2010 the respondent will provide to the appellant discovery of the 
documents as set out in points 1 to 5 of the amended application. 

3. THAT leave be granted to the appellant to apply in regard to point 6 of the amended application. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

NOTICES—Union Matters— 

2010 WAIRC 00278 
NOTICE 

FBM 3 of 2010 
Notice is given of an application by “The Electrical and Communications Association of Western Australia (Union of Employers)” 
to the Full Bench of the Western Australian Industrial Relations Commission for the alteration to Rule 3 – Qualification for 
Membership, and Rule 4 - Election of Members. 
Existing Rule 3 
3 - QUALIFICATION FOR MEMBERSHIP 
Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor and whose is 
substantially engaged in the work usually performed by either an Electrical Contractor or a Communications Contractor. 
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For the purposes of this clause: 
a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who either is, or who employs at 

least one person who is, a person who holds an Electrical Worker’s Licence issued under the provisions of the Electricity 
(Licensing) Regulations 1991 (WA); and 

b) Communications Contractor means a person is either performs, or who employs a person or persons who perform, work 
which is regulated by the Australian Communications Authority under the provisions of the Telecommunications Act 
1997 (Cth). 

Proposed new Rule 3  
3 - QUALIFICATION FOR MEMBERSHIP 
Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor and whose is 
substantially engaged in the work usually performed by either an Electrical Contractor or a Communications Contractor. 
For the purposes of this clause: 
a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who either is, or who employs at 

least one person (which may include themselves) who is, a person who holds an Electrical Worker’s Licence issued 
under the provisions of the Electricity (Licensing) Regulations 1991 (WA); and 

b) Communications Contractor means a person is either performs, or who employs a person (which may include 
themselves) or persons who perform, work which is regulated by the Australian Communications & Media Authority 
under the provisions of the Telecommunications Act 1997 (Cth). 

Existing Rule 4 
4 - ELECTION OF MEMBERS 
(a) Any person, firm or company eligible for membership as aforesaid who desires to become a member of the Association, 

must be nominated by two members of the Association on the form provided by the Secretary and shall be balloted for at 
the next meeting of the Management Committee.  Election to membership shall be by simple majority.  The completed 
nomination form shall be accompanied by the required subscription under the provision of Rule 5. 

b) The Management Committee shall have the power to receive and accept nominations for membership from those who are 
unable to provide members’ signatures on their application forms.  The election of those nominated must be by a two 
third majority of the Management Committee members present. 

c) i) The Management Committee shall have the power to admit to provisional membership for the Association, for 
a period not exceeding one calendar year, companies licensed as Electrical Contractors within one year of such 
license being granted by the Electrical Contractors Licensing Board or its successor. 

ii) Provisional members shall be exempt from the provisions of Rule 5 – Subscriptions. 
 iii) Provisional members shall not be empowered to vote at any meeting of the Association held pursuant to Rule 20 

– General Meetings of the Association and shall not be eligible to hold any Office or position. 
d) i) The Management Committee may at its absolute discretion accept an application for Associate membership. 
 ii) Associate members shall be bound by Rule- 5 Subscriptions.  iii) Associate members shall not be 

empowered to vote at any meeting of the Association held pursuant to Rule  20 – General Meetings of the 
Association and shall not be eligible to hold any Office or position.  

Proposed new Rule 4  
4 - ELECTION OF MEMBERS 
(a) Any person, firm or company eligible for membership as aforesaid who desires to become a member of the Association, 

must be nominated by two members of the Association on the form provided by the Secretary and shall be balloted for at 
the next meeting of the Management Committee.  Election to membership shall be by simple majority.  The completed 
nomination form shall be accompanied by the required subscription under the provision of Rule 5. 

b) The Management Committee shall have the power to receive and accept nominations for membership from those who are 
unable to provide members’ signatures on their application forms.  The election of those nominated must be by a two 
third majority of the Management Committee members present. 

c) i) The Management Committee shall have the power to admit to provisional membership for the Association, for 
a period not exceeding one calendar year, companies licensed as Electrical Contractors within one year of such 
license being granted by the Electrical Contractors Licensing Board or its successor. 

ii) Provisional members shall be exempt from the provisions of Rule 5 – Subscriptions. 
 iii) Provisional members shall not be empowered to vote at any meeting of the Association held pursuant to Rule 20 

– General Meetings of the Association and shall not be eligible to hold any Office or position. 
d) i) The Management Committee Association may at its absolute discretion accept an application for Associate 

membership. members in the following circumstances; 
A) The organisation is one which performs a similar role to the Association in a similar or different 

industry grouping or: 
B) Approval of the President has been given. 

ii) Associate members shall be bound by Rule- 5 Subscriptions. 
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iii) Associate members shall not be empowered to vote at any meeting of the Association held pursuant to Rule  20 
– General Meetings of the Association and shall not be eligible to hold any Office or position.  

The matter has been listed before the Full Bench at 10.30 am on Monday, 28 June 2010 in Court No. 3 (Floor 18).  A copy of the 
Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S. HUTCHINSON 
DEPUTY REGISTRAR 11 MAY 2010 

 
 

2010 WAIRC 00254 
NOTICE 

FBM 2 of 2010 
NOTICE is given of an application by the “Western Australian Railway Officers' Union” and the “Australian Municipal, 
Administrative, Clerical and Services Union of Employees, W.A. Clerical and Administrative Branch” for the amalgamation of 
those organisations to form a new organisation to be known as the “Western Australian Municipal, Administrative, Clerical and 
Services Union of Employees”.   
The application is made pursuant to Section 72 of the Industrial Relations Act 1979.   
The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by which that 
area of the State within which the organisation operates, or intends to operate is limited, are set out below: 

“5  ELIGIBILITY FOR MEMBERSHIP 
The following persons and classes of persons shall be eligible for membership of the Union, 
namely: 
a. persons engaged in the services of the Western Australian Government Railways in receipt of an annual salary or, in the 

case of temporary clerks, paid on wages sheets, also Union Head Office staff. 
b. persons employed at an annual salary rate in the rail transport industry by: 

(i) any statutory body representing W.A.G.R. in any such right as aforesaid; or 
(ii) any instrumentality or authority whether corporate or unincorporated acting under the control of or for or on behalf 

of or in the interest of W.A.G.R. in any such right as aforesaid; or, 
(iii)  any Company or Corporation in which at least fifty per centum of the issued shares are held by or for or on behalf of 

or in the interest of W.A.G.R. in any such right as aforesaid. 
(iv) persons employed at an annual salary rate in the Western Australian Railways Institute. 

The Union shall also consist of: 
a.  persons, male or female, engaged in any clerical capacity, including telephonists, or in the occupation of shorthand writing 

or typing or calculating, billing or other machines designed to perform, or assist in performing any clerical work whatsoever 
within the State of Western Australia, but excepting that portion of the State within the 20th and 26th parallels of latitude 
and the 125th and the 129th meridians of longitude. 

b.  provided that no person shall be a member who is not an employee within the meaning of the "Industrial Relations Act, 
1979". 

The matter has been listed before the Full Bench at 10:30 am on Friday 2 July 2010 in Court 3 (Floor 18).  A copy of the rules of 
the proposed new organisation may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who objects to the registration of the 
organisation and who satisfies the Full Bench that he/she has sufficient interest in the matter, may appear and be heard in objection 
to the application.   
Notice of the objection (Form 13) should be filed in accordance with the Industrial Relations Commission Regulations 2005.   
S. HUTCHINSON 
DEPUTY REGISTRAR 4 May 2010 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2010 WAIRC 00252 

REFERRAL OF DISPUTE RE REVIEW OF IMPROVEMENT NOTICE 303884 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES MORTON SEED AND GRAIN PTY LTD 

APPLICANT 

-v- 

WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 

CORAM COMMISSIONER S M MAYMAN 

DATE TUESDAY, 4 MAY 2010 

FILE NO/S OSHT 30 OF 2009 

CITATION NO. 2010 WAIRC 00252 

 

Result Order issued 

Representation 

Applicant Mr A Koroveshi (of counsel) 

Respondent Mr K. Burgoyne (of counsel) 

 

Order 

WHEREAS the Occupational Safety and Health Tribunal (the Tribunal) issued an order in this matter on 15 February 2010 
pursuant to s 51A of the Occupational Safety and Health Act 1984 (the Act) granting an extension of time following a further 
review of Improvement Notice 303884; 

AND WHEREAS on 28 April 2010 the applicant in these proceedings advised a further amendment was sought regarding the plant, 
the subject of Improvement Notice 303884; 

AND WHEREAS the matter was listed for hearing on 4 May 2010 and the parties consented to an amendment to the time limit for 
compliance; 

NOW THEREFORE having regard to s 51A(5)(b) I the undersigned, pursuant to the powers conferred on me under the Act hereby 
order:  

1. The decision of the WorkSafe Western Australia Commissioner dated 4 December 2009, in respect of Morton 
Seed and Grain Pty Ltd, be re-affirmed with a further modification. 

2. The further modification extend the time limit for compliance with Improvement Notice 303884 from 4.00pm 
Friday, 30 April 2010 until no later than 4.00pm Friday, 25 June 2010.   

3. Until such time as the order referred to in 2. is complied with the boiler that is the subject of the Improvement 
Notice referred to may only be used for testing and commissioning in order to comply with the Improvement 
Notice. 

4. That the applicant advise the Tribunal immediately following submission of the appropriate registration forms 
to WorkSafe regarding the boiler (the subject of the Improvement Notice). 

5. The application is otherwise adjourned sine die. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2010 WAIRC 00128 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
AUSTRALIA POST MAIL CONTRACTS UNIT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 24 MARCH 
FILE NO/S RFT 2 OF 2010 
CITATION NO. 2010 WAIRC 00128 
 

Result Application discontinued by leave 
Representation 
Applicant Mr Daniel Cain 
Respondent Ms Gina Dobson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 
hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00037 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
INGHAMS ENTERPRISES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 3 FEBRUARY 2010 
FILE NO/S RFT 21 OF 2009 
CITATION NO. 2010 WAIRC 00037 
 

Result Application discontinued by leave 
Representation 
Applicant Mr Neville Hodgson 
Respondent Mr Greig Smith 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 
hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00150 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
NOTCH PTY LTD T/A FOXNET TAXI TRUCKS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 30 MARCH 2010 
FILE NO/S RFT 3 OF 2010 
CITATION NO. 2010 WAIRC 00150 
 

Result Application discontinued by leave 
Representation 
Applicant Mr Daniel Cain 
Respondent Mr Jeffrey Uphill, as agent 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 
hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Notation of— 
The following were matters before the Commission sitting as the Road Freight Transport Industry Tribunal pursuant to 
s 38 of the Owner-Drivers (Contracts and Disputes) Act 2007 that settled prior to an order issuing.  
 

 
 

 
 

Parties Commissioner Application 
Number 

Dates Matter Result 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Concord Park Pty 
Ltd 

Beech CC RFT 9/2009 3/06/2009 
19/06/2009 

Referral of dispute 
re payment of a 
claim 

Discontinued 
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