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FULL BENCH—Procedural Directions and Orders— 

2010 WAIRC 01209 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MALCOLM STUART TOWNROW 
APPELLANT 

-and- 
P.W. & J.I. GARDINER EDALE STUD AND FARM PARTNERSHIP 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
ACTING SENIOR COMMISSIONER P E SCOTT 

DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S FBA 20 OF 2010 
CITATION NO. 2010 WAIRC 01209 
 

Result Appeal discontinued 
 

Order 
WHEREAS on 20 October 2010, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 30 November 2010, the appellant filed a notice of application for leave to discontinue the appeal; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 

THAT the appeal be discontinued. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 
 



1852 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 90 W.A.I.G. 
 

2010 WAIRC 01109 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC) 
JENNIFER BROZ 
EDMUND FREDRICK BLACK 
TREVOR VAUGHAN 

OBJECTORS 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE THURSDAY, 11 NOVEMBER 2010 
FILE NO/S FBM 7 OF 2009 
CITATION NO. 2010 WAIRC 01109 
 

Result Order issued 
 

Order 
HAVING heard Mr S P Kemp (of counsel) on behalf of the applicant and Mr S Millman (of counsel) on behalf of the objectors, and 
by consent, the Full Bench orders that — 

1. The matter be listed for hearing on the preliminary jurisdiction point. 
2. The hearing be listed for 2 days duration not before 11 February 2011 in accordance with the following 

unavailable dates: 
 (a) February – Nil; and 
 (b) March – 11, 23 – 31. 
3. There be liberty to apply. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

FULL BENCH—Unions—Application for Alteration of Rules— 

2010 WAIRC 01208 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2010 WAIRC 01208 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 CHIEF COMMISSIONER A R BEECH 
 ACTING SENIOR COMMISSIONER P E SCOTT 

HEARD : MONDAY, 29 NOVEMBER 2010 
DELIVERED : TUESDAY, 7 DECEMBER 2010 
FILE NO. : FBM 12 OF 2010 
BETWEEN : ASSOCIATION OF INDEPENDENT SCHOOLS OF WESTERN AUSTRALIA (INC) 

Applicant 
AND 
(NOT APPLICABLE) 
Respondent 
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CatchWords : Industrial law (WA) - Application pursuant to s 62(2) of the Industrial Relation Act 1979 
(WA) for the Full Bench to authorise registration of alterations to registered rules - 
Qualification for membership rule - Statutory criteria satisfied - Application granted -
Industrial Relations Act 1979 (WA) s 55(4), s 55(4)(a), s 55(4)(b), s 55(4)(c), s 55(4)(d), 
s 55(4)(e), s 55(5), s 56(1), s 62(2), s 62(4); School Education Act 1999 (WA) s 157. 

Result : Application granted 
Representation: 
Applicant : Mr I Curlewis (of counsel) 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 This application by the Association of Independent Schools of Western Australia (Inc) (the applicant) was filed on 8 October 

2010 and was made pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) (the Act).  The applicant, as a registered 
association under the Act, seeks the authorisation of the Full Bench for the Registrar to register an alteration to its qualification 
for membership rule.  The alteration the applicant proposes is to r 5 of its rules.  The change sought is one of two matters 
before the Commission which, if approved, will effect a substitution of the entire rules of the applicant.  Other than the 
proposed r 5, the remaining proposed changes are the subject of an application to the Registrar in APPL 147 of 2010.  As the 
proposed alteration to r 5 seeks to alter the qualifications of persons for membership, r 5 can not be registered by the Registrar 
unless the registration is authorised by the Full Bench.  After hearing counsel for the applicant, the Full Bench made the 
following order: 

The Registrar is hereby authorised to register the alteration to r 5 of the rules of the applicant as published in the Western 
Australian Industrial Gazette on 27 October 2010 (2010) 90 WAIG 1674. 

2 These reasons set out the reasons why the Full Bench formed the view that the proposal to register an alteration to r 5 should 
be authorised by the Full Bench. 

3 In this application the applicant seeks to delete the existing r 5 and substitute the following: 
5 - MEMBERSHIP 

5.1 The Association shall have two categories of Member, namely 
(a) Independent School 
(b) Affiliated Organisation 

5.2 For admission as an Independent School Member, the School must 
5.2.1 be registered under section 160 of the School Education Act, 
5.2.2 provide full-time tuition with adequate staff, equipment and resources to students up to at least the 

completion of the first year of primary education (Year 1), 
5.2.3 have educational and philosophical aims consistent with the objectives of the Association. 

5.3 For admission as an Affiliated Organisation Member, the organisation must 
5.3.1 have Advanced Determination pursuant to section 157 of the School Education Act 1999, or 
5.3.2 provide education services which support the delivery of educational programs in Independent Schools, 

and, in both cases, have educational and philosophical aims consistent with the objectives of the 
Association. 

5.4 Subject to meeting the criteria in Clause 5.2 or 5.3, the Board may admit as a Member the school or organisation 
in the applicable category of membership. 

5.5 An Independent School Member is entitled to one vote at all meetings and elections of the Association.  Provided 
an Independent School Member has been continuously financial during the twelve (12) months immediately 
preceding a nomination, an Independent School Member shall also be entitled to nominate any of its Governors or 
Principal as candidates for election to office on the Board and Committees of the Association and Governors or 
Principal or school staff as candidates for election to office on the Committees of the Association. 

5.6 An Affiliated Organisation Member may not vote at any meeting or in any election of the Association and no 
person representing an Affiliated Organisation shall be eligible to be elected to office on the Board or Committees 
of the Association. 

5.7 A Member’s membership of the Association shall terminate if:- 
5.7.1 the Member ceases to satisfy any of the criteria of an Independent School Member in Clause 5.2 or an 

Affiliated Organisation Member in Clause 5.3; or 
5.7.2 the Member brings the Association into disrepute, in the opinion of the Board, reasonably exercised, or 
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5.7.3 the Member’s annual subscription remains unpaid after 31 March of the year following that in which it 
was due. 

5.8 A Member may end its membership by written note of resignation addressed to the Association. The notice of 
resignation shall be served on the Association by 
5.8.1 delivering it personally to the Association’s address shown at Clause 3.1; or 
5.8.2 sending it by certified mail to the postal address of the Association. 

5.9 A notice of resignation takes effect on the day on which it is served on the Association or on a later day specified 
in the notice. 

5.10 A Member which resigns its membership of the Association shall not be entitled to a refund of its annual 
subscription or any portion thereof. 

4 The only change in substance to the membership rule in proposed r 5 of the applicant’s rules is the creation of a new category 
of membership, namely Affiliated Organisation.  The Affiliated Organisation category of membership is to have no voting 
rights nor capacity to nominate for election to the Board or Committees of the applicant.   

5 At the hearing of this application, counsel for the applicant explained that the proposed r 5 will create two categories of 
membership: 

(a) The first category will cover organisations who are a person or body of persons who have been granted an 
advanced determination to establish a non-government school under s 157 of the School Education Act 1999 
(WA).  Such an organisation will be an employer.  However, at the time an advanced determination is granted the 
organisation may only employ a small number of persons as it will be in the process of establishing an 
independent school. 

(b) The second category will cover organisations that provide education services to the students of independent 
schools, such as boarding and tutoring facilities, after-school care, counselling and psychology services. 

The Applicant’s Rules about Alterations 
6 Pursuant to s 62(4) of the Act, the requirements of s 55(4) of the Act must be satisfied before the Full Bench can approve a rule 

alteration application to alter the eligibility rules of an organisation.  Section 55(4) of the Act provides that the Full Bench shall 
refuse an application by an organisation under this section unless it is satisfied that: 

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 

7 The first requirement pursuant to s 55(4)(a) of the Act, is that the Full Bench is required to refuse the rule alteration application 
unless it has been authorised by the organisation in accordance with its rules.  In this matter, the Council of the applicant is the 
body who has power to approve changes to the rules of the applicant.  Pursuant to r 7, the control of the applicant is vested in 
members who are represented by the Council.  Under r 8.1 of the rules, the Council consists of two representatives appointed 
by each member in respect of each independent school at which such member is an employer of labour.  Under r 8.3, the 
Council is the supreme governing body of the association. 

8 The authority to alter the rules of the applicant is found in r 29 of the rules of the association.  Rule 29 provides: 
The Council may from time to time amend any provisions of this Constitution.  
No amendment of this Constitution shall be made unless approved by the Council in general meeting of which not less 
than twenty one (21) days’ notice has been given specifying the reasons for such amendment.  
Such notice shall be sent to each Member at its address marked for the attention of the Member’s Representatives.  
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Such amendment shall not be effective until the Registrar has given the Association a certificate that the alteration has 
been registered. 

9 Pursuant to r 30, notice can be given to a member personally or by sending it to the member at their registered address by post 
or by sending it to the member by electronic mail to the electronic mail address of the member.   

10 Under r 9 - Meetings, at each meeting of the Council each member school has one vote.  A quorum must be present to transact 
business.  Rule 9.6 provides a quorum is 10% of the total number of voting rights entitled to be present and to vote at such 
meeting. 

The Evidence 
11 At the time the Council considered the proposed alteration to r 5 they also considered a large number of other proposed 

variations which were sought to modernise requirements of the rules of the applicant.  The proposed variations to the rules 
including the proposed r 5 were put to the Council as an entire document to alter its rules by substituting a new constitution for 
the applicant. 

12 The facts supporting the applicant’s submission that it has complied with the rules of the applicant and the statutory 
requirements of the Act are set out in two statutory declarations.  The first statutory declaration was made by Heather Yeates 
who is the Chair of the Board of the applicant.  Pursuant to r 10, the Board is the management committee of the applicant.  The 
evidence of Ms Yeates in her statutory declaration made on 10 September 2010 and attached documents establish the 
following relevant matters: 

(a) On 19 July 2010 a notice was given of a General Meeting of the Council to its 155 member schools by electronic 
email transmission to the two email addresses for each member school recorded in the applicant’s register of 
members.  The material parts of the notice which relate to the variation of r 5 were as follows: 

Notice of General Meeting 
of the AISWA Council 

NOTICE IS HEREBY GIVEN that a General Meeting of the AISWA Council will be held at 4.30pm on 11 
August 2010 at St Hilda's Anglican School for Girls, Bay View Terrace, Mosman Park for purpose of considering 
and then if deemed fit, passing the following resolutions: 
Resolution 1 

1 Pursuant to Clause 29 of the AISWA Constitution, the entire registered Constitution of AISWA be 
and is hereby altered by substituting in its place, a new Constitution for AISWA identified by the 
words 'AISWA NEWCON'. 

Resolution 2 
2 The Executive Director of AISWA be and is hereby authorised to make application to the Western 

Australian Industrial Relations Commission pursuant to the Industrial Relations Commission 
Regulations 2005 for approval to substitute the new Constitution identified with the words 'AISWA 
NEWCON' in place of the registered Constitution of AISWA. 

Resolution 3 
3 The Executive Director be and is hereby authorised to instruct solicitors to appear before the 

Commission and do all things necessary to give effect to Resolutions 1 and 2. 
Each Member school of AISWA is entitled to one vote at the Meeting. 
A copy of the proposed new Constitution identified by the words 'AISWA NEWCON' is attached to and forms part 
of this Notice. The reasons for the substitution of the new Constitution are to 
• make clear the role of the Board of AISWA as the body responsible for the governing and direction of 

AISWA in accordance with AISWA's objectives, 
• remove all reference to the Council in the Constitution because its status in the Constitution has ceased to 

serve any practical purpose in the governance of AISWA, 
• modernise the composition, election to and tenure of the Board of AISWA, Education Policy Committee 

and Legal and Governance Committee, 
• introduce a new category of membership called Affiliated Organisation to permit membership to an 

organisation with Advance Determination for school registration or an allied education service provider, 
and 

• correct various grammatical and textual inconsistencies throughout the current Constitution. 
The changes to the current registered Constitution of AISWA which now appear in the new Constitution to be 
substituted, are summarised as follows: 
1 The first page of the new Constitution outlines the contents and now reflects the Clause Headings and 

page numbers of the new Constitution. 
2 The first three Clauses of the new Constitution will now be 

2.1 NAME; 
2.2 DEFINITIONS; 
2.3 OFFICE. 
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3 The original Clause 3. INTERPRETATIONS, is changed to DEFINITIONS, and these are alphabetized. 
The change of order is to ensure the Definitions are clear before they are referred to in later Clauses of the 
new Constitution. The Definitions remove some terms, include some new terms and clarify others. 
• The term Rules, Representative and Council are removed; 
• Affiliated Organisation and Governor are added; 
• The Board of AISWA is changed to the Board; 
• The address of ISCA is removed; 
• The definition of Principal and Educator are amended; 
• The definition of an Independent School is expanded to be consistent with Clause 5.2.1 of the new 

Constitution. 
4 OBJECTIVES 

• Clause 4.14 is moved to Clause 29 DISSOLUTION OF THE ASSOCIATION. 
5 MEMBERSHIP 

• There are now two categories of Membership – Independent School and Affiliated Organisation. 
The latter category has no voting rights nor capacity to nominate for the Board or Committees. 

• Termination of Membership is clarified. 
(b) The notice was sent more than 21 days prior to the scheduled meeting on 11 August 2010. 
(c) The minutes of the meeting of the Council held on 11 August 2010 record that: 

(i) There were 41 persons present representing 35 member schools.  Consequently, the requisite number of 
schools to satisfy the quorum requirement was present at the meeting as there were at least 22% of the 
member schools present; 

(ii) Each of the three resolutions of which notice had been given in the notice to members, was sequentially 
read to the meeting, separately proposed and seconded and then voted on separately.  In each instance, the 
resolution was passed by unanimous vote by all 35 member schools entitled to vote at the meeting.  There 
were no dissenting votes. 

13 The second statutory declaration was made by Valerie Gould, an Executive Director of the applicant.  The evidence of 
Ms Gould in her statutory declaration made on 11 November 2010 and attached documents establish that: 

(a) On 12 October 2010 the applicant gave notification by email to its 155 member schools about its proposed new 
constitution by electronic email transmission to the two email addresses for each member school recorded in the 
applicant’s register of members. 

(b) In the letter which constituted the notice that was sent by email to each one of the applicant’s members, the 
members were advised that: 
(i) At the general meeting of the applicant’s Council on 11 August 2010 the three resolutions set out in the 

notice sent on 19 July 2010 were passed; 
(ii) Because one aspect of the proposed new constitution relates to the introduction of a new category of 

membership under r 5, namely affiliated organisation, the proposed r 5 of the proposed new constitution is 
required to be determined by application to the Full Bench of the Commission and the remainder of the 
proposed new constitution will be determined by application to the Registrar of the Commission; 

(iii) Applications had been made to the Full Bench and to the Registrar to vary the applicant’s rules; 
(iv) Notwithstanding the passing of the resolutions on 11 August 2010, should any member of the applicant 

wish to object to the making of the application to the Registrar of the Commission and/or the application 
to the Full Bench of the Commission, they should do so by filing a notice of objection (form 13) with the 
Registrar of the Commission within 21 days of the receipt of the notice given on 12 October 2010. 

(c) A copy of the proposed new rules approved at the meeting on 11 August 2010 was attached to the email.  The 
notice also repeated the reasons given in the notice sent on 19 July 2010 for each of the changes proposed to the 
rules including the proposed changes to r 5. 

14 After having regard to this evidence we were satisfied that the application has been authorised in accordance with the rules of 
the applicant.  We were also satisfied that: 

(a) reasonable steps had been taken to accurately inform the members of the intention of the organisation to apply for 
the registration of the proposed alteration to r 5 of the rules; 

(b) each member had been provided with a notice that sets out the proposed variations of the rules and their reasons 
for the variations; and 

(c) each member had been given notice that they could object to the variations of the rules by forwarding a written 
objection to the Registrar within 21 days of the receipt of the email sent on 12 October 2010. 

15 We were also satisfied that the members of the applicant have been afforded a reasonable opportunity to make an objection and 
we noted that no member of the applicant has objected to the making of this application or to the proposed alteration of r 5.   

16 For these reasons we were satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act had been complied with.  We were also 
of the opinion that this alteration should be registered as the provisions of the Act do not exclude the registration of an 
organisation of employers whose qualifications for persons for membership rules, include affiliated organisations who do not 
have voting rights.  We were also satisfied the requirements of s 55(5) do not arise as there is no evidence before the Full 
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Bench that the proposed new category of affiliated organisation member overlaps with any other registered organisation under 
the Act.   

17 Section 55(4)(e) and s 56(1) of the Act relate to procedural rules for election for office, including secret ballots.  The 
applicant’s rules currently provide for procedures required by the provision of the Act and the alteration sought to r 5 does not 
deal with the matters specified in these provisions of the Act.  Consequently, no issue arises in this matter in relation to the 
requirements of these provisions of the Act. 

 
 

2010 WAIRC 01136 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ASSOCIATION OF INDEPENDENT SCHOOLS OF WESTERN AUSTRALIA (INC) 
APPLICANT 

-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
ACTING SENIOR COMMISSIONER P E SCOTT 

DATE MONDAY, 29 NOVEMBER 2010 
FILE NO/S FBM 12 OF 2010 
CITATION NO. 2010 WAIRC 01136 
 

Result Application granted 
Appearances 
Applicant Mr I Curlewis (of Counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on 29 November 2010, and having heard Mr I Curlewis (of Counsel) 
on behalf of the applicant, the Full Bench orders that:— 

The Registrar is hereby authorised to register the alteration to r 5 of the rules of the applicant as published in the Western 
Australian Industrial Gazette on 27 October 2010 (2010) 90 WAIG 1674. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

PRESIDENT—Matters dealt with— 

2010 WAIRC 01111 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PRESIDENT 
CITATION : 2010 WAIRC 01111 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 
HEARD : WEDNESDAY, 3 NOVEMBER 2010 
DELIVERED : FRIDAY, 12 NOVEMBER 2010 
FILE NO. : PRES 7 OF 2010 
BETWEEN : THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

Applicant 
AND 
THE STATE SCHOOL TEACHERS' UNION OF WA (INC) 
Respondent 
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CatchWords : Industrial Law (WA) - Application to stay operation of interim order - Notice of appeal filed 
- Stay of order principles - Application dismissed - Industrial Relations Act 1979 (WA) 
s 26(1)(a), s 26(1)(c), s 44, s 44(6), s 44(6)(ba), s 44(6)(ba)(ii), s 49(2a) s 49(11); School 
Education Act 1999 (WA) - s 240; Western Australian College of Teaching Act 2004 (WA) 
pt 7; Public Sector Management Act 1994 (WA) pt 5, s 76, s 78, s 78(2). 

Result : Application dismissed 
Representation: 
Applicant : Mr R Andretich (of counsel) and Mr J Misso (of counsel) 
Respondent : Mr M Amati 
 

Reasons for Decision 
1 This is an application for the stay of the operation of an order made by a Commissioner pending the hearing and determination 

of an appeal against that order.  The application is brought under s 49(11) of the Industrial Relations Act 1979 (WA) (the Act). 
Background 
2 The background to the application is that the State School Teachers’ Union of WA (Inc) (the SSTU) applied to the 

Commission on 23 August 2010 for an urgent conference under s 44 of the Act to conciliate a dispute relating to Mr Rudresh 
Dakoor, a teacher employed by The Director General, Department of Education (the Director General) and member of the 
SSTU, as a result of what the SSTU alleged to be an unfair, oppressive and unlawful disciplinary process by the Director 
General. 

3 Whilst employed as a teacher, allegations were raised against Mr Dakoor and an order was made on 17 May 2010 by the 
Director General pursuant to s 240 of the School Education Act 1999 (WA) ordering him out of the school premises and 
directing him to report to Mr Jim Webb, Director of Schools, at the Swan District Education Office from 19 May 2010.  The 
notice listed two alleged breaches of discipline.  On 23 June 2010, Mr Dakoor received a letter dated 17 June 2010, which only 
listed one allegation and requested Mr Dakoor’s response within five days.  On 25 June 2010, Mr Dakoor provided a written 
response to the allegation. 

4 The SSTU says on 11 August 2010, whilst Mr Dakoor was still reporting and working at the Swan District Education Office, 
Mr Dakoor sent an email to Mr Webb stating that he, notwithstanding having worked, had not received any payment for such 
work after 16 July 2010.  On 12 August 2010, Mr Webb responded to Mr Dakoor stating that he should no longer report to the 
Swan District Education Office as Mr Dakoor’s fixed term contract ended on 2 July 2010. 

5 At the same time that the Director General commenced disciplinary proceedings, the Western Australian College of Teaching 
instituted an inquiry on 21 May 2010 pursuant to pt 7 of the Western Australian College of Teaching Act 2004 (WA).   

6 In the application for a s 44 conference, the SSTU argued that by failing to honour the changed terms of Mr Dakoor’s 
employment contract, the Director General no longer had jurisdiction to deal with the disciplinary procedures against 
Mr Dakoor pursuant to pt 5, div 3, of the Public Sector Management Act 1994 (WA) (the PSM Act); notwithstanding a 
statement that the disciplinary process would be continued by the Director General. 

7 In the application for a s 44 conference, the SSTU sought an order that the Director General honour the changed terms of 
Mr Dakoor’s contract of employment, as these were specified by the Director General in the correspondence to Mr Dakoor on 
17 May 2010, until the finalisation of the disciplinary proceedings against Mr Dakoor. 

8 Alternatively the SSTU sought an order that: 
(a) The order issued by the Director General against Mr Dakoor on 17 May 2010 pursuant to s 240 of the School 

Education Act 1999, is ultra vires and, consequently null and void and of no effect; and 
(b) The Director General is to advise the Western Australian College of Teaching of that fact forthwith. 

9 The Commission convened a compulsory conference pursuant to s 44 of the Act.  Conciliation was unavailing in resolving the 
dispute between the parties.  After the Commissioner heard submissions from the parties about whether he should make an 
interim order pursuant to s 44(6)(ba) of the Act, he made the following order: 

(1) THAT Mr R Dakoor be continued in employment by the respondent in the classification of teacher retrospective 
to 12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the 
disposition of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and 
any appeal pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.  
(3) THAT the parties have liberty to apply. 

10 In reasons for decision that issued on 12 October 2010 the Commissioner: 
(a) expressed the view that there were serious questions to be determined as to whether an order pursuant to s 240 of 

the School Education Act can operate in respect of a person employed at the premises of a government school, 
who ceases to be an employee; 

(b) observed that the conduct alleged against Mr Dakoor in the notice issued to him pursuant to s 240 occurred on 6 
and 12 May 2010 but the s 240 notice was not received by Mr Dakoor until 23 May 2010;   
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(c) found that it was not apparent that despite this period of time, Mr Dakoor was given any opportunity to respond to 
the allegations against him and it was not readily apparent as to why Mr Dakoor could not have been given some 
opportunity to at least initially respond to the allegations put against him prior to the issuance of the s 240 order. 

11 In relation to the disciplinary proceedings that had commenced against Mr Dakoor, the Commissioner: 
(a) observed that serious questions arise as to how the terms of pt 5 of the PSM Act can have application to a person 

who is no longer an employee of the Director General; 
(b) found this issue to be of greater significance in the matter, as the disciplinary process purportedly brought 

pursuant to pt 5 of the PSM Act could have major negative consequences for Mr Dakoor; 
(c) observed if it was ultimately held that pt 5 has no application to Mr Dakoor he will be unable to avail himself of 

any legal remedy to overturn such findings;   
(d) found that it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing 

his rights under the disciplinary process contained in pt 5 of the PSM Act, given the Director General has initiated 
the disciplinary process and has continued with it; 

(e) found that Mr Dakoor should remain in employment whilst the disciplinary process was completed and by 
making an interim order to that effect would avoid any doubt as to the capacity for Mr Dakoor to vindicate his 
rights under the PSM Act and the process initiated by the Director General; 

(f) found that making such an order would be consistent with equity and good conscience which the Commission is 
required to apply by reason of s 26(1)(a) of the Act;   

(g) found the balance of convenience rests with the SSTU even having regard to some burden it would place on the 
Director General in the interim.   

12 The Commissioner also found that the making of an interim order was consistent with s 44(6)(ba)(ii) of the Act in that it would 
enable conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the 
findings of the disciplinary process instituted by the Director General under the PSM Act.  The Commissioner then held that 
the interim order should not be open-ended, that it should only enable Mr Dakoor to be properly subject to the disciplinary 
processes under the PSM Act and given an opportunity to exercise his rights of appeal, pursuant to s 78 of the PSM Act, unless 
the matter is resolved in the meantime.   

The Appeal 
13 The grounds of the appeal are as follows: 

1. The Commission erred in the exercise of its discretion to grant the Respondent's application for interim orders, by 
failing to give any or sufficient weight to the proper purposes for which interim orders ought to be made under 
section 44(6) of the Industrial Relations Act 1979 (WA) ("IR Act"). 
Particulars 
The Commission failed to accord sufficient weight to the fact that the interim orders: 
a. effectively provide the relief sought by the Respondent in the application at an interim stage and thus 

render the substantive application nugatory; and 
b. do not preserve the status quo but rather positively compel the Appellant to re-engage Mr Rudresh Dakoor 

as a teacher beyond the term of his fixed term contract of employment, for the sole purpose of completing 
a disciplinary process under Part 5 of the Public Sector Management Act 1994 (WA) ("PSM Act"). 

2. The Commission erred in law in finding that pursuant to section 44(6)(ba)(ii) of the IR Act, the making of the 
interim orders would enable conciliation or alternatively arbitration to resolve the matters in question in the 
substantive application, which are:  
a. whether Part 5 of the PSM Act applies to persons who have ceased to be employees of the Appellant; and 
b. whether the order made by the Appellant pursuant to section 240 of the School Education Act 1999 (WA) 

was unlawful. 
3. The Commission erred in law in failing to properly consider whether a prima facie case existed for the granting of 

the interim orders sought by the Respondent. 
4. The Commission erred in law in finding that if the Appellant's disciplinary process was held to be void ab initio, 

Mr Dakoor would be unable to avail himself of any legal remedy to overturn findings of fact made against him. 
14 The orders sought by the Director General in the appeal are as follows: 

1. The appeal be allowed.  
2. The orders of the Commission made on 18 October 2010 be quashed. 
3. The respondent’s application for interim orders be dismissed. 
4. Application C 32 of 2010 be remitted to the Commissioner for conciliation or alternatively arbitration. 

The Grounds of the Stay Application 
15 The Director General seeks an order staying the interim order, pending the hearing and determination of the appeal on the 

following grounds: 
(a) The appeal raises a substantive issue of whether it is appropriate to make interim orders which: 
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(i) effectively provide the substantive relief sought in the application and preclude determination of the 
matters in question at any future substantive arbitration of the application; and 

(ii) positively compel the Director General to maintain Mr Dakoor in employment for the sole purpose of 
completing a disciplinary process under pt 5 of the PSM Act. 

(b) If the stay is not granted, the appeal will be rendered nugatory, because by the time the appeal is heard and 
determined by the Full Bench, the subject matter of the appeal, that is, the requirement to continue Mr Dakoor in 
employment, would have been complied with by the Director General.  A refusal to grant the stay will prevent the 
Director General from achieving the outcome sought in the appeal, and also render the Director General’s defence 
of the substantive application futile.   

(c) The balance of convenience favours the granting of a stay.  The Director General will therefore suffer financial 
detriment if the order is not stayed, and if the appeal is successful, recovery of the payment made to Mr Dakoor in 
accordance with the order will be required, which may cause hardship to Mr Dakoor and inconvenience to the 
Director General. 

(d) There is substantial merit in the appeal which raises important questions as to the obligations of public sector 
employers who commence disciplinary proceedings against temporary employees, and the proper purposes for 
which interim orders may be granted by the Commissioner under s 44(6) of the Act. 

Relevant Principles 
16 Relevant principles applicable to an application of this type are well established.  These principles were set out at some length 

by Ritter AP in John Holland Group Pty Ltd v The Construction, Forestry, Mining and Energy Union of Workers (2005) 85 
WAIG 3918 where His Honour observed at [33] - [38]: 

As the legislation contemplates, an appeal does not, of itself, stay the operation of the decision appealed against.  The 
party in whose favour a decision and order have been made is usually entitled to enjoy the benefit of those orders.  
Ordinarily, something special or unusual is required before a stay will be granted. 
In Federal Commissioner of Taxation v Myer Emporium Limited (No 1) [1986] 160 CLR 220, Dawson J at 222 said that 
the discretion to ‘order a stay of proceedings is only to be exercised where special circumstances exist which justify 
departure from the ordinary rule that a successful litigant is entitled to the fruits of his litigation pending the 
determination of any appeal….  Special circumstances justifying a stay will exist where it is necessary to prevent the 
appeal, if successful, from being nugatory….  Generally that will occur when, because of the respondent’s financial state, 
there is no reasonable prospect of recovering monies paid pursuant to the judgment at first instance.  However, special 
circumstances are not limited to that situation and will, I think, exist where for whatever reason, there is a real risk that it 
would not be possible for a successful appellant to be restored substantially to his former position if the judgment against 
him is executed’. 
These observations were cited with approval by Pullin J in Commonwealth Bank v Bouwman [2003] WASC 205 and by 
Anderson J, with whom Pidgeon J agreed, in Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 at pages 89-90.  
In the latter case, Anderson J said:- 

‘… unless a stay is necessary to preserve the subject matter or integrity of the litigation in the broader sense 
described above the circumstances will not be regarded as sufficiently exceptional to enliven the discretionary 
jurisdiction to provide a stay.  Only if the applicant can show that a stay is necessary to that end will the High 
Court go on to consider matters such as whether the application for special leave has a prospect of success, 
whether a stay will occasion hardship to the respondent, where the balance of convenience lies and so on.  I think 
such matters are always treated as secondary to the question whether a stay is necessary to preserve the subject 
matter or integrity of the litigation.  They come into play only if it appears that the refusal of a stay will 
substantially deprive the applicant of the benefit to be derived from the appeal.  Thus, an applicant may fail to 
obtain a stay even if the applicant can show that unless there is a stay the appeal would be futile.’ 

The reasons of Anderson J were cited with approval by Sharkey P in G & M Partacini t/as Bayswater Powder Coaters v 
SDAE (2005) 85 WAIG 51.  In that decision, Sharkey P emphasised that the jurisdiction to grant a stay should also be 
exercised having regard to the requirements of s 26 of the Act and the ‘need to prevent there being any more uncertainty 
than is necessary, in industrial matters’. 
In Eastland Technology Australia Pty Ltd and Others v Whisson and Others (2003) 28 WAR 308, the court (Murray and 
Parker JJ) at 311 distilled generally applicable principles in relation to applications for stays of orders.  These principles 
were set out as follows:- 

‘•  The successful litigant at first instance will ordinarily be entitled to enforce the judgment pending the 
determination of any appeal. 
•  It is for the applicant for a stay to move the court to a favourable exercise of its discretion. 
•  It will not do so unless special circumstances are shown justifying the departure from the ordinary rule. 
•  The central issue will be whether the grant of a stay is perceived to be necessary to preserve the subject matter 
or the integrity of the litigation, or where refusal of a stay could create practical difficulties in respect of the relief 
which may be granted on appeal. It is often put shortly that it will first and foremost be necessary to establish that 
without the grant of a stay, the right of appeal, whether upon the grant of leave or special leave or not, will be 
rendered nugatory. 
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•  If that can be demonstrated, the stay will generally still be refused unless it can be established that the appeal 
process, whether upon the grant of leave or special leave or not, has ultimately reasonable prospects of success 
so as to result in the grant of relief to the appellant. 
•  If that hurdle can be overcome, the stay may still be refused where it appears that the balance of convenience 
does not lie in favour of the applicant; where, for example, the grant of a stay will occasion hardship to the 
respondent which may not be alleviated by the terms upon which the stay may be granted.’ 

Accordingly, in my opinion, the primary focus is upon the consequences of a stay being granted or not granted.  Where, 
for example, the absence of a stay would render the appeal nugatory or futile, special circumstances warranting the grant 
of a stay may exist.  It will also be necessary to consider matters such as the arguability of the appeal and the balance of 
convenience.  The parties, in their submissions, emphasised that the Commission should consider whether there is a 
serious question to be tried and where the balance of convenience would lie.  In considering the latter consideration, the 
circumstances of the respondent or any other affected party, such as Mr Kavanagh, can be important. 

The Submissions made on behalf of the Director General 
17 The Director General says that the primary basis for seeking a stay of the interim order in this case is that, if the stay is not 

ordered, the appeal to the Full Bench will be nugatory.  In the event that the Director General is successful in the appeal, it is 
argued that it would not be possible to restore the parties to the position they would have been in had the interim order not been 
made.  By the time the appeal is heard and determined, the Director General would have been required to maintain Mr Dakoor 
in employment for a significant period beyond the expiry of his fixed term contract of employment.   

18 The Director General points out that the Commission’s charter is to deal with practical solutions and not to engage in merely 
academic exercises: Civil Service Association of Western Australia v Dr Ruth Shean, Chief Executive Officer, Disability 
Services Commission (2005) 85 WAIG 2993.  Consequently, the Director General argues that it is likely that the SSTU would 
therefore have effectively received the substantive relief it has sought, both in application C 32 of 2010 and in its application 
for interim orders, prior to the determination of the appeal, thus rendering the subject matter of the litigation purely academic.   

19 In relation to the consequences of the stay, in the event that interim orders are refused, the Director General says a refusal to 
grant the stay will create practical difficulties in respect of the relief which may be granted on appeal.   

20 It is contended that the continuation of Mr Dakoor in employment from 12 August 2010 until the completion of the 
disciplinary process cannot be reversed.  Should the appeal be successful, the time and effort expended by Mr Dakoor as an 
employee of the Director General, in the period prior to the hearing and determination of the appeal, is incapable of being 
nullified when the appeal is decided.  Recovery of Mr Dakoor’s salary for the period of his employment pursuant to the order 
would be impossible.  Therefore, the outcome which the Director General hopes to achieve from the appeal cannot be achieved 
if a stay is not ordered.   

21 It is also argued that if a stay is granted and the appeal is not successful, the financial detriment to Mr Dakoor caused by the 
stay could be redressed by the Full Bench when the appeal is decided and that even if Mr Dakoor suffers a financial determent 
in the immediate term because he will not be employed by the Director General while the appeal is before the Commission, 
there could be no reasonable expectation of ongoing employment given that Mr Dakoor’s fixed term contract of employment 
terminated on 2 July 2010. 

22 The Director General properly points out that the appeal in this matter is against a finding of the Commission and that an 
appeal does not lie under s 49(2a) of the Act unless, in the opinion of the Full Bench in matters of such importance that, in the 
public interest, an appeal should lie.  The Director General submits that the words ‘public interest’ in s 49(2)(a) of the Act 
should not be construed narrowly to mean ‘special or extraordinary circumstances’.  Important questions with likely 
repercussions in other industries and substantial matters of law affecting jurisdiction can give rise to matters of sufficient 
importance in the public interest to justify an appeal:  Robe River Iron Associates v AMWSU (1989) 69 WAIG 1873, 1879. 

23 The Director General contends there are strong arguments that leave to appeal will be granted by the Full Bench and that the 
appeal will succeed.  It is argued that there is a public interest in the Full Bench considering whether interim orders should be 
made which require public sector employers to continue persons in employment solely so that disciplinary processes under the 
PSM Act can be completed.  If correct, such a proposition would have a significant impact on the commencement and 
continuation of disciplinary proceedings in respect of fixed term employees across the public sector.  It is also said that it is 
arguable that there is a public interest in the Full Bench, considering the proper purposes for which interim orders ought to be 
made under s 44(6) of the Act, and the criteria for making such orders.   

24 The Director General says that the appeal has strong prospect of success, because the Commission should not have exercised 
its discretion to make an interim order which effectively provides the substantial relief sought in application C 32 of 2010, as 
this is not a purpose for which interim relief should be granted under s 44 of the Act.  The Director General says that even if 
there is a prima facie argument that the PSM Act does not apply to former employees, the Commission erred in deciding that 
the making of an interim order would facilitate the resolution of this matter at the substantive arbitration of application C 32 of 
2010.  Rather, the interim order precludes determination of this question at any future arbitration.  For this reason, the Director 
General says the making of the mandatory interim order was not in accordance with s 44(6)(ba)(ii) of the Act.   

25 The Director General also argues that the Commission failed to properly consider whether there was a prima facie case for the 
making of the interim order sought by the SSTU and that the Commission erred in regarding the prima facie invalidity of the 
Director General’s order made pursuant to s 240 of the School Education Act 1999 as a basis for the interim order sought by 
the SSTU.   

26 Finally it is contended that the Commission erred in deciding that, if pt 5 of the PSM Act was ultimately held not to apply to 
Mr Dakoor, he would have no legal remedy to overturn findings of fact made under the disciplinary process.  The Director 
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General argues that if pt 5 was held not to apply to Mr Dakoor, the disciplinary process and any findings of facts made under 
that process will be invalid and avoided.   

27 The Director General argues that the balance of convenience favours the granting of the stay due to the following facts: 
(a) The financial detriment to Mr Dakoor caused by the granting of the stay can be redressed should the appeal be 

successful; 
(b) The detriment to Mr Dakoor caused by the granting of the stay is outweighed by the detriment to both Mr Dakoor 

and the Director General if the stay is not granted and the appeal is successful; and  
(c) Appeal books have been filed and the appeal is ready to be set down for hearing, and may be heard with 

expedition. 
The Submissions made on behalf of the SSTU 
28 The SSTU says that the learned Commissioner properly exercised his discretion in accordance with the law and no error is 

evident as it was open to the Commissioner on the facts that were before him to make the interim order.  It is argued that the 
interim order is consistent with s 44(6)(ba)(ii) of the Act to resolve the matters in question.  It says that the character of the 
order is ‘interim’ and, therefore, necessarily does not dispose of the whole of the industrial matter pertaining to Mr Dakoor as 
the purpose of the interim order is to avoid any doubt as to the capacity to Mr Dakoor to vindicate his rights under the PSM 
Act and the process initiated by the Director General.   

29 The SSTU makes the point that was it observed by Ritter AP in Murdoch University v The Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch (2005) 86 WAIG 247 [120] that the Full Bench should be slow to intervene 
in the making of the interim order as it is only the Commissioner at first instance who has an opportunity to comprehend first 
hand the position of the parties and the industrial environment. 

30 The SSTU argues there are no ‘extraordinary’ or ‘special’ circumstances warranting the preservation of the integrity of the 
appeal, as the appeal may still be heard without the need to grant a stay; pending, of course, that the Director General will be 
successful in being granted leave to do so by the Full Bench.   

31 The SSTU points out that for a stay application to succeed, the onus rests on the applicant to establish that an interim order at 
first instance should be stayed.  The SSTU contends that the application for a stay must fail as no serious issues to be tried are 
advanced by the Director General as the arguments made on behalf of the Director General mischaracterise the industrial 
matter that is before the Commission.  The SSTU points out that it is a well settled principle that a successful party is presumed 
to be entitled to the benefits of the judgment obtained in their favour and that in this particular matter no extraordinary 
circumstances are present as to warrant the granting of a stay.  Further it is argued that the granting of the application for a stay 
would not be consistent with s 26(1)(a) and s 26(1)(c) of the Act.   

32 The SSTU points out that it is settled that it is open to the Commission to issue an order pursuant to s 44(6) so as to maintain 
the status quo.  As to the merits of the issuing of the interim order, the SSTU says the terms of the interim order are consistent 
with the application of the principles applied by Sharkey P in Burswood Resort (Management) Limited v ALHMWU (2003) 83 
WAIG 3556 in which it was held that the power conferred by s 44(6)(ba)(ii) of the Act is not confined to merely procedural 
orders but to orders which are capable of preserving the status quo.  The SSTU says that the order made by the Commission in 
this matter was to preserve the status quo that prevailed on 12 August 2010, which was prior to the dispute arising.   

33 The SSTU says that it is clear that the nature of the order sought on 23 August 2010 had as its central preoccupation the 
restoration of Mr Dakoor in employment until the finalisation of the disciplinary proceedings against Mr Dakoor as opposed to 
the ongoing or indefinite restoration of Mr Dakoor’s employment with the Director General.   

34 The SSTU contends that the appeal may still be heard without the need to grant a stay.  They say that contrary to the Director 
General’s contention that unless the stay is granted the appeal would be nugatory relies on the mischaracterisation of the 
industrial matter that is currently in front of the Commission – that is, the contrived dissociation of the defects of the 
disciplinary processes, on the one hand, and the impact upon Mr Dakoor’s current and future teaching prospects and overall 
circumstances as an ‘hypothetical exercise’ of the supposed applicability of pt 5 without any connection to Mr Dakoor’s 
precarious conditions. 

35 The SSTU says that the Director General is unable to show that the appeal would be futile unless a stay is granted.  The SSTU 
says that a submission that if the stay is not granted the appeal would become nugatory cannot be maintained as the appeal is 
premature and that the Director General retains full appeal rights under the Act in the event that:  

(a) The matter does not conciliate prior to the completion of the disciplinary processes, the progress of which is in the 
hands and control of the Director General; 

(b) Mr Dakoor deems it necessary to exercise a right of appeal; or 
(c) The Commission were to find in Mr Dakoor’s favour.   

36 The SSTU submits therefore that a proper examination of the stay application clearly indicates the appeal not ‘nugatory’ and, 
instead, is evidence of the appeal being utterly premature. 

37 The SSTU also says the balance of convenience lies with the SSTU, as the staying of the interim order would deprive 
Mr Dakoor of his right to challenge any adverse findings against him by the Director General, pursuant to the PSM Act.  
Further, it is said that due to the actions of the Director General, it would make it all but impossible for Mr Dakoor to find 
work as a teacher until resolution of the disciplinary proceedings is achieved.   

38 The SSTU says that in the event that the Director General is successful in obtaining leave to appeal, and achieves a favourable 
decision by the Full Bench, the Director General would be ‘restored substantially to his former position’ except for a few 
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weeks’ pay that Mr Dakoor received in the interim, as Mr Dakoor’s employment with the Director General would simply cease 
at that time. 

39 The SSTU argues that if a stay is granted it would have the effect of increasing uncertainty in industrial relations not only for 
the effects it would have on Mr Dakoor but also for the potential broader unintended consequence of bringing ‘unreliability’ to 
the findings of the Commission at first instance given the proper and correct exercise of jurisdiction.  As to the effects it would 
have on Mr Dakoor, the SSTU says that he has almost no capacity to find a teaching job as the Director General is the biggest 
employer of teachers in Western Australia. 

40 During the hearing of the stay the Commission was informed the Director General reinstated Mr Dakoor on 25 October 2010 
pursuant to the terms of the interim order.  Disciplinary charges were laid against him under pt 5 of the PSM Act on 
27 October 2010 and he has formally responded to those charges.  Consequently, the SSTU says Mr Dakoor would also be 
subjective to the uncertainty of having to stop working yet again after having alternative work for a relatively short period and 
the relative traumatic time experienced by him during the interceding time and uncertainty to being able to vindicate his 
statutory rights of appeal.   

41 In summary the SSTU make the following points: 
(a) If a stay is granted then the operation of the interim order made on 18 October 2010 will be suspended. 
(b) If the operation of the order is stayed, there will no longer be an employment relationship between Mr Dakoor and 

the Director General and the cessation of employment on 12 August 2010 would take effect.   
(c) If the stay is granted Mr Dakoor would no longer be able to challenge any potential adverse finding by the 

Director General. 
(d) If the stay order sought is not made then the operation of the interim order made by the Commission at first 

instance continues, unless and until altered and Mr Dakoor remains entitled to a right of appeal pursuant to the 
provisions of the PSM Act. 

(e) Accordingly, this is not a situation where, if a stay is ordered, the subject matter of the dispute will be preserved 
for the purposes of determination of the appeal, as the appeal is utterly premature.   

(f) If the stay is granted the purpose of the appeal may be rendered nugatory in the sense that the Full Bench will be 
dealing with an ‘abstract’ or ‘theoretical’ matter; given that Mr Dakoor would not longer be employed by the 
Director General. 

(g) It is appropriate to preserve the status quo so Mr Dakoor remains in employment, in accordance with the terms of 
the interim order. 

Effect of Enactment of Public Sector Reform Act 2010 (WA) 
42 The Public Sector Reform Act 2010 (WA) (the PSR Act) received Royal Assent on 1 October 2010.  The PSR Act, will amend 

among other matters, the disciplinary processes under pt 5 of the PSM Act.  The provisions that amend the disciplinary 
processes have yet to take effect.  The operative provisions relating to the public sector disciplinary amendments in the 
PSR Act were proclaimed to take effect as of 28 March 2011 on 5 November 2010.  During the hearing of the application of 
the stay, the parties were requested to provide submissions as to the effects, if any, of the changes which are to be introduced 
by the PSR Act in relation to empowering an employing agency to proceed and finalise disciplinary proceedings against 
former employees.  The parties filed written submissions in respect to this issue on 4 November 2010.   

43 The Director General says in its written submissions that once the amendments to s 76 of the PSM Act are proclaimed, the 
effect of the provisions will be that, in circumstances specified in an instruction from the Public Sector Commissioner, a 
former employee can be subject to disciplinary proceedings under pt 5 as if that person was an employee.  Further amendments 
to s 78, once proclaimed, will confer rights of appeal and reference on a former employee.  However, no instructions have yet 
been issued by the Public Sector Commissioner as to the circumstances in which a former employee is taken to be an employee 
for the purposes of pt 5, or as to the disciplinary action that may be taken in respect of a former employee.  In addition, cl 2 of 
sch 8 of the PSR Act will have the effect that pt 5, div 3 of the PSM Act as currently in force will continue to apply to and in 
relation to any current disciplinary proceedings until the proceedings are finalised, as if pt 3 of the PSR Act had not been 
enacted.  Consequently, the Director General says that the forthcoming amendments to pt 5 of the PSM Act will not resolve the 
question of whether pt 5, in its current form, can apply to Mr Dakoor if he is no longer an employee of the Director General. 

44 The SSTU also says that given the prescribed transitional provisions in cl 2 of sch 8 of the PSR Act, and, additionally, the 
envisaged date of proclamation of the relevant provisions, that the provisions will not have a direct or substantive operational 
effect in relation to the matters forming the substance of application C 32 of 2010; nor on present PRES 7 of 2010 or on the 
prospective potential appeal in FBA 21 of 2010.   

45 The SSTU also says that irrespective of the effect of the amendments on Mr Dakoor that the very need for the legislature to 
have passed amendments to the current disciplinary provisions in the PSM Act ought to be weighed in favour of the prima 
facie finding made by the Commissioner at first instance that there is a serious issue of the doubtful application of the current 
provisions of pt 5 of the PSM Act to ‘former employees’ of an employing authority.  It is in this context the SSTU says that if 
it were not the case, the legislature would not have considered passing of the PSR Act explicitly and overtly to provide for 
amending the current provisions of pt 5 so as to ensure that application to ‘former employees’ for which the current provisions 
of pt 5 do not overtly provide. 



1864 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 90 W.A.I.G. 
 

Conclusion 
46 As to an assessment of the grounds of appeal I recently observed in Palermo v Rosenthal (2010) 90 WAIG 1527 at [10]: 

As to whether a stay ought to be granted or not, it would not be appropriate for me to reach any conclusion about the 
strength of the case as that is to be put forward by the appellant in the appeal.  I am only required to be satisfied that there 
is some issue of substance to be raised.  There is some difficulty involved in examining the substance and import of the 
grounds raised in an appeal because this application is an interlocutory matter and the appeal is to be heard by a Full 
Bench comprised of two other Commissioners and not just myself.  Further, on a hearing for a stay it is not appropriate 
for the parties to address all of the grounds of appeal in any complete way.   

47 Having heard the parties’ outlines the submissions that will be put to the Full Bench it is my present and necessarily 
preliminary view that the Full Bench is likely to grant leave to appeal as the grounds of appeal raise an important issue 
affecting jurisdiction, that is, whether the terms of the interim order may dispose of one or more of the substantial issues in 
dispute between the parties can at law be characterised as an interim order and be made under s 44(6)(ba) of the Act.  It is also 
my present view that the grounds of appeal are arguable, there is a serious issue to be tried and the grounds have a reasonable 
prospect of success. 

48 However, I am not persuaded that an order should be made to stay the order.  If a stay is not granted the appeal will not be 
rendered entirely nugatory or futile.  If leave to appeal is granted and the appeal is successful, the interim order is likely to be 
quashed or suspended and remitted to the Commission for further hearing and determination.  If the order is not stayed, whilst 
recovery of the monies paid to Mr Dakoor for time not worked could sought to be recovered by the Director General, there is 
no evidence or material before me on which I could make a finding that if the order is not stayed, practical difficulties will 
arise in respect of the relief the Full Bench can grant.  If the order is not stayed, pending the appeal, it will still be open to the 
Full Bench to quash or suspend the operation of the decision.  There is no evidence that payments to Mr Dakoor for the 
performance of work will cause the Director General financial hardship.  More importantly, I am satisfied that the balance of 
convenience lies with the SSTU on behalf of Mr Dakoor for the following reasons: 

(a) There is no evidence that the Director General cannot provide Mr Dakoor with meaningful work pursuant to the 
terms of the interim order; 

(b) The Director General has informed Mr Dakoor that irrespective of any proceedings brought under the PSM Act, 
the Director General intends to complete the investigation into the allegations made against Mr Dakoor to 
ascertain whether he should be re-employed in the future.  Yet unless Mr Dakoor remains employed he is not 
clear whether he is able to exercise any right of appeal pursuant to s 78(2) of the PSM Act as unamended by the 
PSR Act; 

(c) In the event that the appeal is unsuccessful there will necessarily be a delay in completing the disciplinary 
proceedings pursuant to pt 5 of the PSM Act; 

(d) If the interim order is stayed Mr Dakoor will suffer financial hardship as he would be unemployed and unable to 
find a teaching job prior to the hearing and determination of the appeal to the Full Bench. 

49 For these reasons I made an order on 5 November 2010 dismissing the application for a stay of the order in C 32 of 2010. 
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Order 
This matter having come on for hearing before me on Wednesday, 3 November 2010, and having heard Mr R Andretich (of 
counsel) and Mr J Misso (of counsel) on behalf of the applicant and Mr M Amati on behalf of the respondent, the Acting President, 
pursuant to the powers conferred under the Industrial Relations Act 1979 hereby orders — 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

PRESIDENT—Unions—Matters dealt with under Section 66— 
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Order 
This matter having come on for a directions hearing before me on Thursday, 9 December 2010, and having heard Ms R M Hartley 
(of counsel) on behalf of the applicant, and Mr S T Banovich (of counsel) on behalf of the respondent, the Acting President, 
pursuant to the powers conferred under the Industrial Relations Act 1979 (WA), and by consent, hereby orders that — 

1. The observance of the following rules of the respondent is waived for the purposes of the elections that are to be 
held in accordance with order 3 of this order: 
(a) Rule 14(a), rule 14(b), rule 14(d) and rule 14(c); and 
(b) Rule 15(b)(i). 

2. With effect from the date of the order, the following are appointed as the Interim Executive of the respondent 
and the attendance and participation of the members of the Executive constitute a quorum as is deemed to have 
the authority to exercise all the powers and functions of the Executive (except as varied and modified by this 
order) pursuant to the rules of the respondent: 
President: Stephen George Baker 
Vice President (2): Lewis Keith Whiting 

Michael Johannes Zoetbrood 
Secretary/Treasurer: Stephen James Price 
Trustees (3): Craig Ramirez 
Guardian: Vacant 
Committee Persons (3): Keith Towton 

Gary Free 
Robert Bray 

3. Elections are to be held forthwith in accordance with the rules of the respondent for the office bearers of the 
respondent and insofar as is practicable the Electoral Commissioner to be the Returning Officer for the election. 
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4. The term of the office of the Interim Executive ceases at the close of business on the day when the results of the 
election are formally declared by the Electoral Commissioner. 

5. There be liberty to apply. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 

 

NOTICES—Award/Agreement matters— 
2010 WAIRC 01219 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. PSAAG 9 of 2010 
APPLICATION FOR A NEW AGREEMENT ENTITLED 

“DEPARTMENT FOR CHILD PROTECTION SECURE CARE OFFICERS AGENCY SPECIFIC AGREEMENT 2011” 
NOTICE is given that an application was made to the Commission, on 8 December 2010, by the Department for Child Protection 
and The Civil Service Association of Western Australia Incorporated, under the Industrial Relations Act 1979, for registration of 
the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 
3. DEFINITIONS 
3.1 For the purposes of this Agreement the following definitions shall apply. 

a) “Agency” means the Department for Child Protection. 
b) “Agency Specific Agreement” means the Department for Child Protection  Secure Care Officers Agency 

Specific Agreement PSAAG XX of 2011. 
c) “Award” means the Public Service Award 1992. 
d) “Employee” means a public service officer employed as a Secure Care Officer or a Senior Secure Care Officer 

by the Employer. 
e) “Employer” means the Director General of the Department for Child Protection. 
f) “General Agreement” means the Public Service General Agreement 2008 PSAAG No 10 of 2008, or its 

replacement. 
g)  “Secure Care Facility” means a place declared to be a secure care facility under s88B(1) of the Children and 

Community Services Act 2004. 
h) “Union” means The Civil Service Association of Western Australia Incorporated. 
i) “WAIRC” means the Western Australian Industrial Relations Commission. 

5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by this Agency Specific Agreement are the Civil Service Association of WA Inc and the Director 

General of the Department for Child Protection. 
5.2 This Agency Specific Agreement does not replace the General Agreement. 
5.3 This Agency Specific Agreement shall apply to Secure Care Officers and Senior Secure Care Officers who are members 

or eligible to be members of the Union and who are covered by the General Agreement and the Award and employed in 
Secure Care Facilities within Western Australia. 

5.4 This shall be read in conjunction with the Award and the General Agreement.   
5.5 This Agency Specific Agreement will prevail over the General Agreement and the Award to extent of any 

inconsistencies. 
5.6 At the date of registration the approximate number of employees covered by this Agency Specific Agreement is 23. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
9 December 2010 
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2010 WAIRC 01182 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 28 of 2010 

APPLICATION FOR A NEW AGREEMENT ENTITLED 
“HELENA COLLEGE (INC) COLLECTIVE AGREEMENT 2010” 

NOTICE is given that an application was made to the Commission, on 30 November 2010, by The Independent Education Union 
of Western Australia, Union of Employees, under the Industrial Relations Act 1979, for registration of the above named 
Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 
3. PARTIES TO THE AGREEMENT 

(1) This Agreement is made between Helena College (Inc), the Staff of Helena College and the Independent 
Education Union of Western Australia, Union of Employees (the IEUWA), and Liquor, Hospitality and 
Miscellaneous Union, Western Australian Branch (LHMU). 

4. SCOPE OF AGREEMENT 
(1) This Agreement shall apply to all staff who are employed by Helena College Inc, in Western Australia and who 

are members or are eligible to be members of the Unions party to this Agreement. 
(2) The approximate number of employees covered by this agreement is 110. 

 (3) This Agreement operates in conjunction with the following industrial instruments except as herein provided: 
 Independent Schools Administration and Technical Officers Award 1993 (the ‘Award’); 
 Independent Schools’ Teachers’ Award 1976 (the ‘Award’); 
 Independent Schools Psychologists and Social Workers Award 1996 (the ‘Award’); 
 Teachers’ Aides (Independent Schools) Award 1988 (the ‘Award’); and  
 School Employees (Independent Day & Boarding Schools) Award 1980. 

 (4)   This agreement operates to the exclusion of and replaces in its entirety; 
 any other state or federal award, or state section 41 agreement which may bind the employees’ 

employment. 
(5) Where an inconsistency arises or exists between the terms of this Agreement and those set out in the relevant 

Award(s), the terms of this Agreement will prevail. 
A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
6 December 2010 

 
 

2010 WAIRC 01150 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 26 of 2010 

APPLICATION FOR A NEW AGREEMENT ENTITLED 
“SHIRE OF GNOWANGERUP (OPERATIONAL WORKS CREW) ENTERPRISE AGREEMENT 2011” 

NOTICE is given that an application was made to the Commission, on 11 November 2010, by the Western Australian Municipal, 
Road Boards, Parks and Racecourse Employees' Union of Workers, Perth, under the Industrial Relations Act 1979, for registration 
of the above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 

3.  INCIDENCE AND PARTIES BOUND 
3.1 This agreement shall be binding upon the Shire of Gnowangerup, the Western Australian Municipal 

Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth including its officers and 
employees and those employees of the Shire who are eligible to be members of the Union. 

3.2 This agreement shall be read and interpreted wholly in conjunction with the Municipal Employees 
(Western Australia) Award 1999 (“the Award”) and where there is any inconsistency between this 
agreement and the Award, the terms of this agreement shall prevail to the extent of the inconsistency.. 
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3.3 During the life of this Agreement, should the Award be  substantially changed or replaced, a discussion 
will take place with the Consultative Committee to consider any changes to existing terms and 
conditions of employment with the opportunity to vary this Agreement. 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
24 November 2010 

 

INDUSTRIAL MAGISTRATE—Claims before— 

2010 WAIRC 01210 
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES COURT 

PARTIES LIQUOR HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

CLAIMANT 
-v- 
THE MINISTER FOR HEALTH 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
HEARD WEDNESDAY, 1 DECEMBER 2010, TUESDAY, 7 DECEMBER 2010 
DELIVERED TUESDAY, 7 DECEMBER 2010 
CLAIM NO. M 117 OF 2010 
CITATION NO. 2010 WAIRC 01210 
 

CatchWords Alleged failure to comply with WA Health - LMWU - Support Workers Industrial Agreement 2007 
(the Agreement) - Application for interim order preventing the contravention of or a failure to comply 
with the Agreement made under S83(7) of the Industrial Relations Act 1979 (the Act)  - Whether the 
Industrial Magistrates Court has power to make orders in the form of injunctive relief for prospective 
breaches. 

Legislation Industrial Relations Act 1979, Section 81CA, Section 83(1), Section 83(2), Section 83(5) and Section 
83(7),  
WA Health – LHMU – Support Workers Industrial Agreement 2007 Clauses 3, 5.2(b), 5.2 (c) and 
11.13 

Cases Cited Driscoll v Tomaichio [2010] WASC 157 
Australian Broadcasting Corporation v O’Neill (2006) 227 CLR 57 
Blue Sky v Australian Broadcasting Authority (1985) 194 CLR 355 
BHP Billiton Iron Ore Pty Ltd v Automotive Food, Metals, Engineering and Kindred Industries 
Union of Workers (WA) Branch [2006] WASCA 124 
Amcor Pty Ltd v CFMEU (2005) 222 CLR  241 
United Grove Resources Pty Ltd v Calabro (No.2) [2010] FCA 71 
United Grove Resources Pty Ltd v Calabro (No.3) [2010] FCA 115 
CFMEU v Kavanagh [2008] WASC 146 
Bailey v Matthews (2004) 84 WAIG 1392 
Brown v President, Commonwealth State School Teachers Union (1989) 69 WAIG 1390 
Civil Service Association of Western Australia Incorporated v Director General, Department of 
Consumer and Employment Protection (2002) 28 WAIG 458 
Green v Daley (2002) 29 SR (WA) 101  
Twinside Pty Ltd v Venetian Nominees Pty Ltd [2008] WASCA 110 

Cases referred to Bailey v Matthews (2004) 84 WAIG 1392 
in decision  
Result Application Dismissed 
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Representation  
Claimant  Mr R L Hooker appeared for the Claimant 
Respondent Mr G T W Tannin SC with Mr R Bathurst appeared for the Respondent 
 

REASONS FOR DECISION 
Background 
1 The State of Western Australia (the State) is building a new hospital at Murdoch known as the Fiona Stanley Hospital (the 

Hospital).  Brookfield Multiplex won contracts to build the hospital and commenced construction in 2009.  Practical 
completion of the Hospital is due to occur in December 2013.  The actual commencement of hospital services is planned to 
start in May 2014.  Between December 2013 and May 2014, equipment that is not already installed by the builder will be 
moved into the Hospital and a program of testing facilities and staff training will occur with a view to commencing services in 
May 2014. 

2 The State has decided to introduce a system whereby most of the facilities management services will be provided by an 
independent organisation.  Serco Australia Pty Ltd (Serco) has been appointed as the preferred proponent in the process, and 
contract negotiations between the State and Serco are currently occurring.  I am informed that if negotiations are successful a 
contract will be executed in January 2011.  It is envisaged that the contract will be for an initial term of 10 years with options 
for the State to extend the contract. 

3 If Serco is awarded the contract it will have an immediate and significant role in the design and construction of the Hospital.  It 
will be required to provide advice in a number of areas relating to facilities management that will influence the final 
construction outcome.  By way of example kitchens and the sterilising service areas are being constructed as bare shells.  Serco 
will be required to provide advice to the builder concerning where to locate facilities such as power points, taps and steam 
supplies.  Further as part of its role Serco will design and implement various new technologies.  This process will involve 
liaising with the builder, as the implementation of new technologies will affect the building design. 

4 The State is concerned that if there is a delay in signing of a contract with Serco the commencement of works will be impeded 
which will adversely impact the practical completion and opening dates for the Hospital.  The monetary cost of a delay in the 
opening of the Hospital has been estimated to be between $250,000 and $400,000 per day.   

5 The Liquor Hospitability and Miscellaneous Union, WA Branch (the Union) is very concerned that a significant number of its 
members will be seriously disadvantaged if the contract with Serco is signed.  The Union fears that if its members’ functions 
and duties are contracted out its members will lose coverage under the Western Australian industrial relations system resulting 
in a reduction of their industrial rights.  Further, as private sector employees they will not have access to the public sector 
service systems of appointment, discipline and support.  They will also be vulnerable to their employer going out of business.  
The Union believes that industrial disharmony will likely result. Further it foreshadows difficulty in retaining staff which will 
result in a diminution in both the quality and numbers of staff.  It considers that the likely result will be the “immoral and 
downward pressure on wages”. 

6 The Union believes that by entering into a contract with Serco the Minister for Health (the Minister) and the State will be 
doing something which was agreed would not be done.  It points out that it was agreed in the WA Health – LHMU – Support 
Workers Industrial Agreement 2007 (the Agreement) that the contracting out or privatisation of functions and duties of those 
workers falling within classifications specified in the Agreement would not occur.  It says that the Agreement was not 
restricted to a certain set of Hospitals. Rather it applies to all staff present and future within the life of the Agreement, which is 
still current. 

7 The Union is of the view that by negotiating with Serco, the State and therefore the Minister, is contracting out or privatising 
the functions or duties of staff within the scope of the Agreement and therefore is in breach of the Agreement.  It believes that 
a further breach of the Agreement will be committed if the State signs the contract with Serco.  It is attempting to prevent the 
State and Serco from entering into the contract on the basis that it contravenes the Agreement.  
Claim and Application 

8 On 19 November 2010 the Union lodged its claim against the Minister alleging that he has contravened or failed to comply 
with the provisions of Clause 11.13 of the Agreement by contracting out, or privatising, functions and/or duties of directly 
employed workers employed by the Union.  The claim is made pursuant to Section 83(1) of the Industrial Relations Act 1979 
(WA) (the Act) which provides:  
83. Enforcement of certain instruments  

(1) Subject to this Act, where a person contravenes or fails to comply with a provision of an instrument to which 
this section applies any of the following may apply in the prescribed manner to an industrial magistrate’s court 
for the enforcement of the provision —  

 (a) the Registrar or a deputy registrar; 
 (b) an industrial inspector; 

(c) in the case of an award or industrial agreement, any organisation or association named as a party to it; 
 (d) in the case of an award, industrial agreement or order, an employer bound by it; 
 (e) any person on his or her own behalf who is a party to the instrument or to whom it applies; 

(f) if an employee under an employer-employee agreement is a represented person, a representative acting on his or 
her behalf. 
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9 There is no dispute about the fact that the Union and the Minister are covered and bound by the Agreement which is an 
instrument to which sub-section 83(1) of the Act applies.   

10 Of particular relevance to this claim is clause 11.13 of the Agreement which provides, inter alia: 
 “11.13 Contracting Out and Privatisation 

(a) The parties recognise the importance of promoting long term job security and career development for 
employees subject to this Agreement. 

(b) With the exception of those contracts for services currently in existence, there will be no contracting 
out or privatisation of functions or duties performed by directly employed workers during the life of 
this Agreement. 

11 The Union asserts that the meaning to be given to Clause 11.13 of the Agreement is that the Minister is precluded from 
contracting out or privatising the functions and/or duties of its employees covered by the Agreement, intended to be, or who 
may be employed, at the Hospital.         It alleges that by entering into negotiations with Serco the Minister has contravened, or 
has failed to comply, with the Agreement.  The Union asserts that the Minister is contracting out or privatising the same or 
substantially similar functions and/or duties of employees within the classifications of employees listed in the Agreement.   

12 The Union contends that contracting out or privatisation in contravention of the Agreement is now taking place as is evidenced 
by, the issuing invitations to tender for the contract and, by the announcement that Serco had been chosen as the preferred 
tenderer for the provision of non-clinical facilities management and support services at the Hospital.   

13 The State, subject to negotiations being successful, intends on the Union’s view to execute a contract with Serco either later 
this year or early next.  The Union contends that the actual execution of the contract will amount to a further breach of the 
Agreement. It accordingly seeks to restrain the Minister.  It seeks to do so by utilising sub-section 83(7) of the Act. 

14 Relevantly sub-sections 83(5) to (7) of the Act provide: 
 (5) If a contravention or failure to comply with a provision of an instrument to which this section applies is 

proved against a person as mentioned in subsection (4) the industrial magistrate’s court may, in 
addition to imposing a penalty under that subsection, make an order against the person for the 
purpose of preventing any further contravention or failure to comply with the provision. 

 (6)   An order under subsection (5) —  
(a) may be made subject to any terms and conditions the court thinks appropriate; and 

  (b) may be revoked at any time. 
(7)  An interim order may be made under subsection (5) pending final determination of an application 

under subsection (1). 
15 By its interlocutory application lodged the same day as the claim the Union made an application pursuant to sub-sections 83(5) 

and 87(7) of the Act in which it sought the following order: 
“.....that the Respondent be restrained from entering into any contract with Serco Australia Pty Ltd at or in 
relation to the Fiona Stanley Hospital pending the outcome of the substantive claim.”   

16 At the hearing of the interlocutory application for interim orders the Union modified what it is sought.  It now seeks the 
following order: 

“The Respondent be restrained from taking any step to negotiate or facilitate any contracting out or 
privatisation of any function and/or duties of directly employed workers during the life of the Agreement 
whether by facilitating or negotiating the contract with Serco or others.” 

Determination 
17 Section 83(1) of the Act provides that an application to enforce an industrial instrument may be made to this Court in the 

prescribed manner where a person contravenes or fails to comply with the provisions of an instrument.   
18 Carolyn Smith, the Assistant Secretary of the Claimant in her affidavit sworn 19 November 2010 said in support of this 

application for an interim order; 
“13. I verily believe that the respondent in now contracting out or privatising the functions or duties of 

staff within the scope of the Agreement, and has therefore demonstrably breached the Agreement.  
It is my union’s very great concern that by announcing its intent to sign a contract with Serco 
Australia Pty Ltd, it will again be flagrantly breaching the Agreement. 

14.   I verily believe that a further breach of the Agreement is imminent since the respondent has 
manifested its intent to sign a contract with Serco Australia Pty Ltd by the end of the year. 

15.   Permitting the signing of any contract for privatisation with Serco Australia Pty Ltd would cause 
damage to the respondent above and beyond prosecution for breach of the Agreement.” 

19 In paragraphs 3.7 and 3.8 of its statement of claim annexed to the originating claim the Union states: 
3.7 “On 19 October 2010, the respondent, by announcing that Serco Australia Pty Ltd had been chosen 

as the preferred tenderer for the provision of non-clinical facilities management and support 
services at Fiona Stanley Hospital, engaged in contracting out or in the alternative privatising the 
functions and/or duties of employees covered by the Agreement intended to be employed at Fiona 
Stanley Hospital. 
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3.8   The respondent intends or proposes prior to 31 December 2010 to execute a contract with Serco 
Australia Pty Ltd (‘Serco’) for Serco to employ employees whose functions and/or duties are 
identical to, or substantially similar to, functions and or duties carried out by employees covered by 
the agreement, and it is thereby contracting out or privatising the functions and/or duties of 
employees covered by the Agreement.” 

20 In view of the forgoing it seems to me that the Union suggests that by inviting tenders and announcing that Serco is the 
preferred tenderer that the Minister has contracted out or privatised the functions and/or duties performed by directly employed 
workers.  It therefore contends that a contravention or failure to comply with the Agreement has occurred or is occurring which 
enlivens the claim and application.  

21 An enforcement of an industrial instrument pursuant to sub-section 83(1) of the Act requires an actual contravention or failure 
to comply.  The proper institution of proceedings under that provision is predicated on a contravention or failure to comply 
having occurred.  In my view, given the evidence before me and leaving aside the fact that it is the State and not the Minister 
which is negotiating with Serco, the act of negotiation to enter into a contract, of itself cannot constitute contracting out or 
privatisation.  A legally binding contract has not thus far been concluded.  It may never eventuate.  Currently, based on the 
evidentiary material before me there does not appear to be a breach of the Agreement.  If and when a contract is signed that 
might give rise to an allegation of contravention or failure to comply.  On a proper analysis of the Claimant’s case based on the 
evidentiary material before me it is plain that the real complaint is the allegation in Clause 3.8 of the statement of claim that the 
Minister intends to execute the contract with Serco.  Properly characterised the Union’s concern is with respect to a 
prospective breach of the Agreement.  In Bailey v Matthews (2004) 84 WAIG 1392 I held that a prospective breach is not 
actionable. I maintain that view. Section 83 of the Act requires an identifiable allegation of an actual breach. This Court does 
not have jurisdiction to deal with an alleged prospective breach of an industrial agreement. Without further evidence there does 
not appear to be a serious question to be tried in this application or claim.  

22 Further and in any event there is real doubt as to whether the Union can establish that the conduct of the Minister is that of a 
party to the Agreement.  Section 41(4) of the Act provides that an industrial agreement relevantly extends and binds: 

(a)  all employees who are employed in any calling mentioned in the industrial agreement in the      industry or 
industries to which industrial agreements applies by an employer who is party to the industrial agreement; and 

(b)  employers who are party to the industrial agreements. 
23 “Employer” is defined in clause 3 of the Agreement to mean any of the employers referred to in sub-clauses 5.2(b) and 5.3(c).  

Those provisions provide that the Respondent is an employer party to the Agreement in his incorporated capacity as the boards 
of the hospitals formerly comprised in the Metropolitan Health Services Board, Peel Health Services Board and the WA 
Country Health Service (see paragraph 19 of the affidavit of Marshall Kingsley Warner sworn 29 November 2010).  It appears 
therefore, based on the evidentiary material before me that the Agreement does not apply to the Respondent other than in his 
capacity to which I have referred.  

24 Further, and importantly, it is the case that the State and not the Minister will, if negotiations are successful, be entering into a 
contract with Serco. In his affidavit sworn 29 November 2010, Bradley Charles Sebbes said that if negotiations with Serco are 
successful the State of Western Australia will be a party to the contract.  The Union in this claim and application has referred 
to the State and the Minister interchangeably and as if they are one and the same persona.  Clearly they are not one and are 
distinct legal entities.  

25 This Court does not have power to grant interim relief outside the bounds of the powers given to it by statute.  It therefore does 
not have the power to bind parties that are not before it.  It cannot possibly bind the State of Western Australia and/or Serco.  
The proposed order sought cannot be made given that the evidence before me indicates the Minister will not be a party to the 
contract with Serco.  

26 Finally the Minister has contended that this Court may not issue an interim order under sub-sections 83(5) and (7) of the Act 
unless a contravention or failure to comply is proved.  It was suggested that the purpose of sub-section 83(7) is limited to 
allowing an interim order to be made preventing further contravention or failure to comply only after such failure is proved but 
prior to final orders issuing.  With respect, I disagree.  To construe that provision in that way would make it ineffectual.  In my 
view the provision is to be construed as giving this Court the power to make interim orders where the evidence supports the 
allegation of an alleged contravention or failure in order to prevent further contravention or failure.  It follows that in an 
appropriate case this Court may exercise its power by making interim orders pursuant to sub-section 83(7).   

Conclusion 
27 As the evidence stands the Union cannot demonstrate any contravention or failure to comply with the Agreement. What is in 

fact alleged is a prospective contravention or failure with respect to which this Court has no jurisdiction. Further, and in any 
event, it has not been demonstrated that the alleged contravention and/or failure was occasioned by the Minister in his capacity 
as a party to the Agreement. It follows for the reasons stated that the application for the interim order should be dismissed. 

G CICCHINI 
INDUSTRIAL MAGISTRATE 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2010 WAIRC 01153 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ISABELLE AKORA 
APPLICANT 

-v- 
UNITED EQUIPMENT 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S B 163 OF 2010 
CITATION NO. 2010 WAIRC 01153 
 

Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 10 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01115 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID CHRISTIAN FEGREDO 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATHWEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S U 89 OF 2010 
CITATION NO. 2010 WAIRC 01115 
 

Result Withdrawn by leave 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 11 June 2010 the Commission wrote to the applicant’s representative about filing a Declaration of Service in 
relation to the application; and 
WHEREAS on 29 June 2010 the applicant’s representative advised the Commission that the matter was to be progressed via an 
application to the Public Service Appeal Board; and 
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WHEREAS on 3 November 2010 the Commission wrote to the applicant about lodging a Notice of Withdrawal or Discontinuance 
in relation to the matter; and 
WHEREAS on 5 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01152 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MATT FRANCESCHINI 
APPLICANT 

-v- 
KEVIN & JENNIFER MCSHERRY OF  
"MACCAS MEAT MART" 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S U 149 OF 2010 
CITATION NO. 2010 WAIRC 01152 
 

Result Order issued 
Representation 
Applicant Mr M Franceschini 
Respondent Mr K McSherry and Mrs J McSherry 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 5 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 15 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01114 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARRY GROSSER 
APPLICANT 

-v- 
GOOD NEWS BROADCASTERS INC T/A 98.5 SONSHINE FM 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S U 94 OF 2010 
CITATION NO. 2010 WAIRC 01114 
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Result Discontinued 
Representation 
Applicant Mr W Milward (as Agent) 
Respondent Mr C Waddell 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set down a conference on 3 August 2010 for the purpose of conciliating between the parties; and 
WHEREAS on 2 August 2010 the applicant’s representative advised the Commission that the parties had reached an agreement and 
the conference was vacated; and 
WHEREAS on 6 October 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2010 WAIRC 01122 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH HARRIS 
APPLICANT 

-v- 
KATH STEPENSON 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S B 20 OF 2010 
CITATION NO. 2010 WAIRC 01122 
 

Result Discontinued by leave 
Representation 
Applicant Mr J Harris 
Respondent Ms K Stephenson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2010 WAIRC 01148 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ELLA HODGSON 
APPLICANT 

-v- 
FRESH 'N CRUSTY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S U 151 OF 2010 
CITATION NO. 2010 WAIRC 01148 
 

Result Order issued 
Representation 
Applicant Mr A. Dzieciol (as agent) 
Respondent Mr D. Nabbs 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 22 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 24 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01141 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY JAMIESON 
APPLICANT 

-v- 
COUNCIL OF OWNERS  
THE OWNERS OF "THE ATRIUM" STRATA PLAN NO 11104 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S U 154 OF 2010 
CITATION NO. 2010 WAIRC 01141 
 

Result Application discontinued 
Representation 
Applicant Mr J Jamieson 
Respondent Mr D McKenna (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 14 October 2010 and 25 October 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
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AND WHEREAS at the conclusion of the conference held on 25 October 2010 agreement was reached between the parties; 
AND WHEREAS on 8 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01154 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRENDON RITCHIE KERR 
APPLICANT 

-v- 
JASON WINDOWS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S U 152 OF 2010 
CITATION NO. 2010 WAIRC 01154 
 

Result Order issued 
Representation 
Applicant Mr B R Kerr 
Respondent Mr T Fanowrios 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 26 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 18 November 2010 the applicant advised the Commission to file the Notice of Discontinuance in respect of 
the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01118 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLIE MARSHALL 
APPLICANT 

-v- 
CITY OF WANNEROO 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S U 6 OF 2010 
CITATION NO. 2010 WAIRC 01118 
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Result Discontinued by leave 
Representation 
Applicant Mr K Trainer 
Respondent Mr S White 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01156 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA ALICE MCKENZIE 
APPLICANT 

-v- 
KRAFT FOODS LIMITED 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S B 109 OF 2010 
CITATION NO. 2010 WAIRC 01156 
 

Result Order issued 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr D Pearson (of counsel) 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 12 August 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS on 16 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01151 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MISS JANELLE PYM 
APPLICANT 

-v- 
MR DAVID COOTE  
COOTE LAWTY CPA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S U 185 OF 2010 
CITATION NO. 2010 WAIRC 01151 
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Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 24 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01132 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PIPPA O'SHANNON 
APPLICANT 

-v- 
SWANBOURNE AUTOMOTIVE CENTRE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 19 AUGUST 2010, WEDNESDAY, 20 OCTOBER 2010 
DELIVERED TUESDAY, 23 NOVEMBER 2010 
FILE NO. U 47 OF 2010 
CITATION NO. 2010 WAIRC 01132 
 

CatchWords Industrial Law – Termination of employment – claim of harsh, oppressive or unfair dismissal – 
Principles applied – Application dismissed – Industrial Relations Act 1979 ss 26(1)(a), 26(1)(c), 
29(1)(b)(i) 

Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr G Ford 
 

Reasons for Decision 
1 At all material times the applicant was employed as a car detailer manager for the respondent. The respondent is engaged in the 

service station industry. The applicant was employed from 4 November 2008 until 5 March 2010 when her employment came 
to an end in circumstances which are controversial. 

2 The applicant now brings this application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) alleging that she 
was unfairly dismissed.  The applicant does not seek reinstatement as it is asserted that the employment relationship has broken 
down.  Rather, the applicant seeks compensation for loss and injury caused by the unfair dismissal. 

Factual Background 
3 The only evidence adduced on behalf of the applicant was from the applicant herself.  She testified that she commenced 

employment with the respondent as a car detailer manager on or about 4 November 2008.  The applicant’s duties involved 
setting up advertising and displays, detailing rental cars, supervising car detailing staff and generally organising the car hire 
fleet. 

4 It would appear that the applicant’s employment was, on all of the evidence, satisfactory until about December 2009.  
Thereafter, the applicant testified that she was wrongly accused of poor work performance by the respondent, in particular in 
relation to the standard of car detailing. An issue in contention was the applicant’s treatment of floor mats in the cars that she 
detailed.  The applicant testified that difficulties were experienced with slippery floor mats, posing a safety risk to customers 
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and about which there had been complaints.  To overcome the issue, the applicant testified that she watered down the cleaning 
product so that the floor mats would not be as slippery. 

5 The applicant's relationship with one of the business partners of the respondent, Mrs Marion Ballerine, was the subject of 
evidence.  It seems on the evidence, that the applicant and Mrs Ballerine developed some tension in their working relationship. 
The applicant testified that Mrs Ballerine accused her of poor performance and regularly made complaints in relation to the 
standard of car detailing.  According to the applicant, many of the defects in car detailing were the result of poor work 
undertaken by part time students who provided assistance in car detailing on Monday and Friday mornings and on Saturdays.  
The applicant also testified that sometimes, because of examination commitments, the students were less than reliable. 

6 It was the applicant’s evidence that she worked efficiently and never missed a car booking during her entire period of 
employment. 

7 According to the applicant, in late February 2010 she had an altercation with Mrs Ballerine who accused her of improperly 
cleaning a vehicle.  The applicant defended her position by referring to the fact that the vehicle was cleaned on the prior 
Saturday morning, when she was not on duty.  According to the applicant, she became upset by these matters.   

8 Shortly thereafter, Mrs Ballerine’s husband, Mr Ballerine, another partner in the respondent, came to see her.  The applicant 
testified that Mr Ballerine told her that “it was time to move on”.  The applicant took this as including an inference that she and 
Mrs Ballerine were not getting on at work. 

9 A few days later, the applicant testified that she spoke with Mr Ballerine’s partner Mr Ford. She testified that she advised him 
what had occurred with Mr Ballerine to which Mr Ford responded that because it was a family business and it was difficult, 
that “this is life.  If you don’t get along in life, then it’s time to move on”. 

10 The applicant testified that she worked out two weeks’ notice and left the respondent’s employ on 5 March 2010. 
11 In terms of her work performance, it was the applicant’s evidence that at no time was she advised by the respondent that her 

employment was in jeopardy by reason of unsatisfactory work performance. 
12 Since her dismissal, the applicant testified that from approximately March to May 2010 she unsuccessfully sought employment 

with car rental companies. The applicant said she also sought employment in the hospitality industry but has not been 
successful to date.   

13 Between May and August 2010, the applicant travelled overseas to undertake a training course in teaching English as a second 
language. Since her return to Western Australia, the applicant has been receiving Centrelink payments and making job 
applications as a part of that process.   

14 During the course of cross-examination, the applicant denied that her work performance and attitude changed after December 
2009 but said that in her altercation with Mrs Ballerine on 25 February 2010, she said to her words to the effect “you might as 
well fire me then.” The applicant also denied upsetting Mrs Ballerine and reducing her to tears. 

15 The applicant did accept, however, as the car detailing manager, she was responsible for the standard of the car detailing and 
that she was present for approximately 95% of the time spent detailing cars, with the remainder being work performed by the 
casual employees. 

16 On behalf of the respondent three witnesses gave evidence.  Mr Ford is a partner in the respondent’s business along with his 
wife and the Ballerines. It was Mr Ford’s testimony that he noticed after about December 2009, the applicant did not appear to 
be content at work.  He said that the applicant started to work much more slowly than she had previously and her level of 
efficiency and workmanship fell off considerably.  In particular, Mr Ford referred to the problem of slippery floor mats in the 
rental cars and complaints about the standard of the applicant’s car detailing. 

17 According to Mr Ford, it also became obvious from about this time, that the relationship between the applicant and 
Mrs Ballerine was becoming very strained.  It was Mrs Ballerine’s responsibility to raise complaints and the standard of car 
detailing with the applicant. It seemed to Mr Ford, that the applicant was becoming resentful of these issues being raised with 
her and this was causing conflict. He referred to the incident that occurred on 25 February where Mrs Ballerine raised the issue 
of slippery floor mats and in Mr Ford’s evidence, the applicant’s “unprovoked outburst” reduced Mrs Ballerine to tears.  This 
was in the presence of another employee Ms Dixon. 

18 According to Mr Ford, at the end of the day, there was a complete breakdown in the relationship between the applicant and 
Mrs Ballerine such that her ongoing employment was no longer tenable.  It was Mr Ford’s evidence that he did raise 
performance issues with the applicant, and did tell her that her employment was at risk. 

19 The issue of a reference was raised with Mr Ford.  He testified that he gave the applicant a good reference, because in his view, 
by reason of the applicant’s sexuality, she may encounter some discrimination in the workplace and he did not want to 
prejudice her re-employment prospects. 

20 Another issue raised by Mr Ford, was the applicant’s punctuality, which he said deteriorated.  The applicant would sometimes 
arrive at work five to ten minutes late and leave early prior to her appointed cessation time of 2.30pm in the afternoon.   

21 There was a further incident referred to by Mr Ford, involving the use of a hire car on 16 February 2010.  On that day at about 
2.30pm, when the applicant was due to finish work, Mrs Ballerine saw the applicant getting into one of the respondent’s hire 
vehicles.  The applicant is said to have seen Mrs Ballerine, and immediately got out of the car and went around to the side of 
the service station out of sight. The vehicle was later noted to be missing.  The next day, Mr Ballerine spoke to the applicant 
about the matter.  The applicant informed him that Mr Ford “always lets me take a car home.” 

22 When this was raised with him by Mr Ballerine, Mr Ford testified that this was not the case and hire cars were only used with 
his express permission.  Another employee, Mr Stubbs, witnessed this incident. 
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23 There was a further incident on or about 26 February at around 2.10pm where the applicant refused to drive another employee 
to a workshop, which was part of her ordinary duties. 

24 According to Mr Stubbs, the present car hire manager, he also noticed a decline in the applicant’s work performance after the 
end of 2009. The applicant failed to undertake checks on hire cars including oil, water and tyre pressure.  Mr Stubbs also said 
that he personally had to re-clean some of the hire vehicles detailed by the applicant because they were left in an inadequate 
state, including streaky windows and some rubbish left in the vehicle.   

25 In relation to the use of the hire car, Mr Stubbs said he did witness the incident when the applicant did take a hire vehicle as 
alleged by Mr Ford. 

26 Generally speaking, Mr Stubbs’ evidence was that whilst at times the car detailing side of the respondent’s business could be 
quite busy, sufficient time was allocated for cleaning each vehicle and assistance was provided to the applicant when required. 
In terms of the majority of the detailing work, Mr Stubbs confirmed that it was performed by the applicant and not other 
employees. 

27 The final witness called was Ms Dixon, who also works in the car hire area for the respondent. 
28 Ms Dixon gave evidence in relation to the incident between the applicant and Mrs Ballerine on 25 February.  She testified that 

she saw Mrs Ballerine approach the applicant and raise an issue about the slippery floor mats in the cars.  According to 
Ms Dixon, the applicant was at the time sitting in the boot of one of the hire cars when she got to her feet and “towered over 
Marilyn and just started getting angry.”  According to Ms Dixon’s testimony, the applicant said words to the effect “if you 
want to fire me, go ahead” to which Mrs Ballerine replied that she simply wanted to work together as a team along with all 
other staff. 

29 In relation to the standard of car detailing, Ms Dixon testified she did receive complaints from customers that the hire cars 
were not appropriately cleaned.  In relation to the floor mats in particular, Ms Dixon confirmed that there were ongoing 
complaints from customers in relation to slippery floor mats. The applicant had been requested to not use the cleaning product 
she had been using because that was causing the problem. 

Consideration 
30 The law in this jurisdiction is well settled in relation to unfair dismissal claims. It must be established by the applicant on the 

balance of probabilities, that there has been an abuse of the employer’s lawful right under the contract of employment to 
dismiss an employee, such that the dismissal is rendered harsh or oppressive:  Miles v the Federated Miscellaneous Workers 
Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  It is also settled that it is 
not for the Commission to assume the role of the manager in considering whether the dismissal is or is not unfair.  The test to 
apply is an objective one in accordance with the Commission’s duty pursuant to ss 26 (1)(a) and (c) of the Act. 

31 Whilst due regard to the contractual rights of the employer must be paid, contemporary standards of industrial fairness require 
that at least before an employee is dismissed, the employee be given some fair warning that his or her employment is at risk 
and an opportunity for the employer’s concerns to be remedied.  This requires more than a mere exhortation to improve and 
should place the employee in the position of being in no doubt that their employment may be terminated, unless they take 
appropriate remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635.   

32 It should be emphasised that whether an employee is afforded procedural fairness is but one factor for the Commission to 
consider, however, it may be a most important factor, depending upon the circumstances of the particular case: Shire of 
Esperance v Mouritz (1991) 71 WAIG 891.  It follows therefore, that a dismissal will not necessarily be unfair in the event of 
procedural fairness alone, as all these circumstances need to be considered:  Garbett v Midland Brick Company Pty Ltd (2003) 
83 WAIG 893. 

33 In this case, the central issue is the alleged attitude and performance of the applicant, in particular in the period after December 
2009 to the termination of her employment in March 2010. 

34 The applicant denies the assertions by the respondent that her performance and attitude declined in this period.  In effect, the 
applicant alleges that most of the problems in the standard of car detailing brought to her attention, in particular by 
Mrs Ballerine, were caused by other staff members. Furthermore, is the inference to be drawn from the applicant’s testimony 
that her relationship with Mrs Ballerine deteriorated through no fault of her own. 

35 Whilst I accept the evidence of the applicant that at times, the car detailing aspect of the respondent’s business in peak periods 
could be quite busy, it was also the evidence that other staff were available to assist the applicant where required.  There was 
also evidence from the respondent, which evidence I accept, that despite periods of work pressure, the applicant still 
maintained her capacity to take appropriate work breaks.  On the evidence, there seemed to have been no requirement for the 
applicant to undertake hours beyond the rostered hours of employment. 

36 As to the allegations that the standard of car detailing and the applicant’s attitude overall declined over the period complained 
about, the weight of the respondent’s evidence is in favour of a positive finding to this effect.  

37 The evidence of Mr Stubbs and Ms Dixon confirms that issues were increasingly raised in relation to aspects of the detailing of 
the respondent’s car hire fleet, which the applicant, as the manager, ultimately had overall responsibility for.  Given that the 
applicant herself conceded in her evidence, that she was responsible for about 95% of the car detailing then the conclusion is 
inescapable that the cause of complaints about the standards of car detailing and cleanliness cannot all be sheeted home to 
other employees. 

38 I also accept the evidence of the respondent’s witnesses, that there was on or about 25 February 2010, a confrontation between 
the applicant and Mrs Ballerine, whereby the applicant became angry and conducted herself in such a fashion that 
Mrs Ballerine, a co-owner of the respondent, became upset. 
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39 Accordingly, in assessing the evidence overall, I prefer the evidence of the respondent’s witnesses to that of the applicant, to 
the extent that it was in conflict. 

40 The applicant was working in a small team of employees where cooperation and harmonious workplace relationships are 
important.  It was plain on the evidence before the Commission that the relationship between the applicant and in particular 
Mrs Ballerine, a partner in the respondent’s business, had significantly deteriorated.  Whilst I have some reservations as to how 
clear it may have been, I accept Mr Ford’s testimony that towards the end of the employment relationship, Mr Ford did raise 
with the applicant that her ongoing employment may be at risk unless the situation improved. 

41 For all of the foregoing reasons, I am not of the view that in this case, the respondent has abused its lawful right to terminate 
the applicant’s contract of employment. Accordingly, the application must be dismissed. 

 
 

2010 WAIRC 01131 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PIPPA O'SHANNON 
APPLICANT 

-v- 
SWANBOURNE AUTOMOTIVE CENTRE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 23 NOVEMBER 2010 
FILE NO/S U 47 OF 2010 
CITATION NO. 2010 WAIRC 01131 
 

Result Application Dismissed 
Representation 
Applicant In Person 
Respondent Mr G Ford 
 

Order 
HAVING heard the applicant on her own behalf and Mr G Ford on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders ⎯ 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 
2010 WAIRC 01121 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES IRENE T PRATT 

APPLICANT 
-v- 
SEKA SHINDER 
MAMA MARIAS/ NEW NAME SUNSHINE BOULDER 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S U 75 OF 2010 
CITATION NO. 2010 WAIRC 01121 
 
Result Discontinued by leave 
Representation 
Applicant Ms I Pratt 
Respondent Ms S Shinder 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01138 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MANUEL OCTAVIO RAMOS 
APPLICANT 

-v- 
HARCOURTS FREMANTLE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 14 JULY 2010, THURSDAY, 11 NOVEMBER 2010 
DELIVERED THURSDAY, 2 DECEMBER 2010 
FILE NO. B 79 OF 2010 
CITATION NO. 2010 WAIRC 01138 
 

CatchWords Industrial Law (WA) – Claim for denied contractual benefits – General principles – Contract not 
entered into on behalf of respondent employer – Respondent employer not a party to the contract – 
Application dismissed 

Result Application dismissed 
Representation  
Applicant Mr P King as agent 
Respondent Mr L Di Nunzio 
 

Reasons for Decision 
1 The present matter is a claim pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) by which the applicant 

claims denied sales commission payments allegedly owed to him by his former employer.  The respondent is engaged in the 
real estate industry and the applicant was engaged as a sales consultant over the period 19 October 2009 to 25 January 2010. 

Factual Background 
2 Most of the factual issues arising in the proceedings were not contentious.  The applicant commenced his employment with the 

respondent as a real estate sales person on 19 October 2009.  It was common ground that he was appointed as a “commission 
only sales person” by which the applicant was to be remunerated by the respondent on the applicant listing or selling a 
property. 

3 The applicant was introduced into the respondent’s business by Mr Da Luz, who is the applicant’s brother in law.  Mr Da Luz 
is a sales representative employed by the respondent. 

4 According to the applicant, after commencing employment with the respondent, the applicant entered into an arrangement with 
Mr Da Luz whereby, in effect, the applicant would share commissions earned by Mr Da Luz and the applicant would act as 
Mr Da Luz’s assistant. 

5 The terms of this arrangement, described as “Remuneration Package – Commission Based SALES ASSISTANT TO JOHN 
DA LUZ” were recorded in writing a copy of which was tendered as exhibit A5.  This document set out the terms of the 
applicant’s agreement with Mr Da Luz by which, in return for assisting Mr Da Luz in listing and selling properties, Mr Da Luz 
agreed to provide a “split” of his commission payments. 

6 The arrangement set out various commission splits between the applicant and Mr Da Luz, ranging from a payment of 10% to 
the applicant for work done on a property transaction regardless of his level of involvement, through to a 50% split in 
commission payments if the applicant either introduced a listing or introduced a buyer for a listed property. 

7 In his evidence, the applicant conceded that he did not himself list or sell any properties independent of his arrangement with 
Mr Da Luz. 

8 The applicant said prior to the termination of his employment, he was provided with a document by Mr Da Luz which set out 
what were alleged to be the applicant’s respective shares of commission payments in accordance with the arrangement with 
Mr Da Luz.  It was Mr Da Luz’s testimony that he prepared this document, a copy of which was tendered as exhibit A2, in an 



90 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1883 
 

endeavour to persuade the applicant to stay on with the respondent and continue to act as his assistant.  It was Mr Da Luz’s 
testimony that he entered into the arrangement with the applicant, because as a commission only sales person, he was keen to 
help the applicant earn some income, whilst he established himself in the real estate industry. 

9 At all material times, the applicant said that he assumed that the arrangement that he had with Mr Da Luz, was entered into 
with the express or implied agreement of Mr Di Nunzio, the principal and licensee of the respondent. 

10 However, it was Mr Di Nunzio’s evidence, that the arrangement that the applicant had with Mr Da Luz, was not one the 
applicant had with his employer, the respondent.  Mr Di Nunzio’s testimony was to the effect that the applicant was employed 
as a commission only sales agent, and would only receive, under the agreement with the respondent, commission payments 
when the applicant either listed or sold a property as a result of his own endeavours. 

11 As it is the case that the applicant had not listed or sold any properties independent of Mr Da Luz, then the applicant could not 
look to Mr Di Nunzio for any such payments.  According to Mr Di Nunzio, on each sale achieved under the arrangement 
between the applicant and Mr Da Luz, Mr Da Luz would request the respondent to deduct the applicant’s share from 
Mr Da Luz’s own commission on that particular property transaction.  It was on this basis, according to Mr Di Nunzio, that the 
applicant should look to Mr Da Luz and not the respondent, for any alleged outstanding payments. 

12 Furthermore, it was the evidence of Mr Da Luz, that the properties listed on exhibit A2, the document he gave the applicant in 
order to persuade him not to leave the respondent’s employ, were not worked on in any way by the applicant after the 
termination of his employment on 25 January 2010.  Furthermore, in relation to this document, Mr Di Nunzio testified that it 
was produced without his authority and knowledge, had nothing to do with him as the employer, and the respondent’s name 
did not appear on it. 

Consideration 
13 In a claim brought pursuant to s 29(1)(b)(ii) of the Act, an applicant is required to establish a number of matters.  The claim 

must relate to an industrial matter as provided in s 7 of the Act; the claim must be made by an employee as provided in s 7 of 
the Act; the benefit claimed must be a contractual benefit that being a claim under a contract of service; the subject contract 
must be a contract of service; the benefit must not arise under an award or order of the Commission and the benefit must have 
been denied by the employer:  Hotcopper Australia Ltd v David Saab (2001) 81 WAIG 2704; Ahern v AFTPI (1999) 
79 WAIG 1867. 

14 In all cases, it is necessary to ascertain the terms of the contract, be they written, oral, or partly written and partly oral.  Terms 
may also be express or implied.  Sargant v Lowndes Lambert Australia Pty Ltd (2001) 81 WAIG 1149. 

15 It is not in contest in this matter that the applicant was an employee employed by the respondent as a commission only sales 
person.  The contract of employment was not subject to an award or industrial agreement of the Commission.  The issue for 
resolution, is what were the terms of the contract between the applicant and the respondent and whether any benefit arising 
under that contract was denied on termination of the applicant’s employment. 

16 For the following reasons, in my opinion, the applicant’s claim is fundamentally misconceived and must fail. 
17 It is trite to observe that in the case of employment, the parties to the contract of employment are the employee and the 

employer.  In this case, the parties to the contract were the applicant Mr Ramos and Mr Di Nunzio as the proprietor of the 
respondent business. 

18 It is to the contract between the applicant and the respondent that the Commission must turn, to ascertain whether any benefits 
pursuant to it, have been denied.  It was common ground that the applicant, employed as a commission only sales person by the 
respondent, did not of his own volition, list or sell any properties, a condition precedent to payment of commission by the 
respondent to the applicant. 

19 It is the case on the evidence, that the applicant entered into an arrangement with Mr Da Luz by which Mr Da Luz would share 
a portion of his income with the applicant in return for assistance being provided to Mr Da Luz by the applicant. 

20 This arrangement was such that as at the time of payments falling due to Mr Da Luz pursuant to his contract of employment 
with the respondent, Mr Da Luz would request the respondent to direct some of his commission payments to the applicant. 

21 There was no such arrangement between the applicant and the respondent that formed part of the applicant’s contract with the 
respondent.  There was no evidence to the effect that Mr Da Luz was acting as agent on behalf of the respondent, or had the 
express or implied authority to enter into contracts on behalf of the respondent with the applicant (see generally Chitty on 
Contracts:  Specific Contracts Chapter 31 – Agency paragraphs 31-019 to 31-023).  Indeed, the evidence is to the contrary.  
Whilst the applicant testified that he assumed that the respondent “would” have approved of the arrangement, and thereby 
implicitly accepting the terms of the arrangement with Mr Da Luz as terms and conditions of employment with the respondent, 
this was denied by Mr Di Nunzio. 

22 It was clear on the evidence that there was an agreement, reduced to writing, between the applicant and Mr Da Luz.  This 
agreement was not between the applicant and the respondent.  It is not open to import the obligations created by the agreement 
between the applicant and Mr Da Luz into the contractual arrangements between the applicant and the respondent.  Whilst the 
agent for the applicant attempted to make some generalised submissions in relation to Mr Da Luz as engaging employees on 
behalf of the employer, there was no evidence of such authority, either actual or ostensible, to found such a submission.  On 
the contrary, on Mr Da Luz’s testimony, it was plain that he was acting for himself and in effect assisting the applicant to 
obtain a foothold in the real estate industry by providing some of his own income to the applicant, in return for assistance in 
property transactions. 

23 It may well be that the applicant may have a claim against Mr Da Luz if he can establish a contractual entitlement to receive 
the payments which he now claims against the respondent.  However, those claims cannot succeed against his former 
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employer, as they have no foundation in law or fact, and they are not able to be pursued before the Commission pursuant to 
s 29(1)(b)(ii) of the Act. 

24 The application is dismissed. 
 

 

2010 WAIRC 01139 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MANUEL OCTAVIO RAMOS 
APPLICANT 

-v- 
HARCOURTS FREMANTLE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 2 DECEMBER 2020 
FILE NO/S B 79 OF 2010 
CITATION NO. 2010 WAIRC 01139 
 

Result Application Dismissed 
Representation 
Applicant Mr P King as agent 
Respondent Mr L Di Nunzio 
 

Order 
HAVING heard Mr P King as agent for the applicant and Mr L Di Nunzio on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders ⎯ 

THAT the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

SECTION 29(1)(b)—Notation of— 

Parties Number Commissioner Result 
Ben Maxwell Matthews The Gallagher Group WA 

Pty Ltd 
B 207/2009 Chief Commissioner A R 

Beech 
Discontinued 

Glenn Ross McLeod The Gallagher Group WA 
Pty Ltd 

B 206/2009 Chief Commissioner A R 
Beech 

Discontinued 

 

CONFERENCES—Matters arising out of— 

2010 WAIRC 01129 
DISPUTE RE ALLEGED FAILURE TO CONSULT WITH UNION CONCERNING REDUNDANCY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN MUNICIPAL ADMINISTRATIVE, CLERICAL & SERVICES UNION OF 

EMPLOYEES, WA CLERICAL AND ADMINISTRATIVE BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 22 NOVEMBER 2010 
FILE NO/S C 27 OF 2010 
CITATION NO. 2010 WAIRC 01129 
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Result Discontinued by Leave 
Representation 
Applicant Ms D Butler, Ms S Baker 
Respondent Ms A Scriva, Ms R Jackson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01123 
DISPUTE RE LEAVE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE GOVERNING COUNCIL OF THE SOUTH WEST REGIONAL COLLEGE OF TAFE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO PSAC 22 OF 2010 
CITATION NO. 2010 WAIRC 01123 
 

Result Discontinued by leave 
Representation 
Applicant Mr S Farrell 
Respondent Mr M Taylor 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2010 WAIRC 01157 
APPLICATION TO AMEND REGISTERED AGREEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS UNION OF WA (INC.), GOVERNING COUNCIL, 

CENTRAL TAFE, GOVERNING COUNCIL OF CENTRAL WEST TAFE 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S C 18 OF 2010 
CITATION NO. 2010 WAIRC 01157 
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Result Discontinued by leave 
Representation 
Applicant Mr M Amati, Mr P Wishart 
Respondent  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01135 
DISPUTE RE IMPLEMENTATION OF TRANSITIONAL ARRANGEMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 29 NOVEMBER 2010 
FILE NO/S C 9 OF 2010 
CITATION NO. 2010 WAIRC 01135 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Welch 
Respondent Mr P Budd, Mr J Peach, Mr P Wilding 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 
2010 WAIRC 01126 

DISPUTE RE TERMINATION OF UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
THE DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 19 NOVEMBER 2010 
FILE NO/S CR 8 OF 2010 
CITATION NO. 2010 WAIRC 01126 
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Result Discontinued by leave 
Representation 
Applicant Mr M Aulfrey 
Respondent Mr D Matthews 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01113 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2010 
FILE NO/S CR 21 OF 2009 
CITATION NO. 2010 WAIRC 01113 
 

Result Discontinued by leave 
Representation 
Applicant Mr M Aulfrey 
Respondent Mr M Golesworthy 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

the Director 
General of Health 
as a delegate of the 
Minister of Health 
in his incorporated 
capacity under 
section 7 of the 
Hospitals and 
Health Services Act 
1927 for the 
Metropolitan Health 
Services B 

Scott A/SC PSAC 
28/2010 

N/A 
 

Dispute re location 
of employment of a 
union member  

Discontinued 
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Parties Commissioner Conference 

Number 
Dates Matter Result 

The Australian Rail, 
Tram and Bus 
Industry Union of 
Employees, West 
Australian Branch 

Public Transport 
Authority 

Beech CC C 36/2009 16/11/2009 
 

Dispute re 
conditions of 
employment for 
union member 

Concluded 

 
 

CORRECTIONS— 

2010 WAIRC 01125 
DEPARTMENT OF ENVIRONMENT AND CONSERVATION - AWU FIRE SERVICE PROVISIONS AGREEMENT 

2010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE DIRECTOR GENERAL OF THE DEPARTMENT OF ENVIRONMENT AND 
CONSERVATION, THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, 
INDUSTRIAL UNION OF WORKERS 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 18 NOVEMBER 2010 
FILE NO. AG 25 OF 2010 
CITATION NO. 2010 WAIRC 01125 
 

Result Correction order issued 
Representation  
Applicants Ms K Morgan and Mr R Heaperman on behalf of the Director General of the Department of 

Environment and Conservation 
 Mr M Zoetbrood on behalf of the Australian Workers’ Union, West Australian Branch, Industrial 

Union of Workers  
 

Correction Order 
WHEREAS on 12 November 2010 the Department of Environment and Conservation - AWU Fire Service Provisions Agreement 
2010 (the Agreement) was registered in the Commission; and 
WHEREAS by letter dated 16 November 2010 the Department of Environment and Conservation informed the Commission that 
there was an error in the Agreement; and 
WHEREAS the Department of Environment and Conservation requested that a correction order issue; and 
WHEREAS by letter dated 16 November 2010 the Australian Workers’ Union, West Australian Branch, Industrial Union of 
Workers consented to a correction order issuing in the terms sought by the Department of Environment and Conservation; and 
WHEREAS the Commission agreed to issue a Correcting Order; 
NOW THEREFORE THE Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT the Department of Environment and Conservation - AWU Fire Service Provisions Agreement 2010 be corrected in 

the following terms.  
1. In clause 19.2 by deleting the words “The Fire Line Allowance of $6.50 per hour is payable, with effect from 1 

July 2010, to employees who are directly involved in ‘on-ground’ prescribed burning activities.  The Allowance 
shall not be payable until fire is present within the burn area and is exclusive of travelling time.” 

2. In clause 19.2 by inserting in lieu thereof the words “The Fire Line Allowance of $6.50 per hour is payable 
(with effect from 1 July 2010) to employees engaged who are directly involved in ‘on-ground’ prescribed 
burning activities and does not apply until fire is present within the burn and is exclusive of travelling time.” 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Department of 
Environment and 
Conservation - 
AWU Fire Service 
Provisions 
Agreement 2010 
AG 25/2010 

12/11/2010 The Director General 
of the Department of 
Environment and 
Conservation AND 
The Australian 
Workers' Union, West 
Australian Branch, 
Industrial Union of 
Workers 

(Not applicable) Commissioner S 
M Mayman 

Agreement 
issued 

Fire and 
Emergency 
Services Authority 
of Western 
Australia - Fleet 
and Equipment 
Services 
Enterprise 
Bargaining 
Agreement 2010 
AG 27/2010 

26/11/2010 Fire and Emergency 
Services Authority of 
Western  australia; 
automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers - WESTERN 
AUSTRALIAN 
BRANCH 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

 
 

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2010 WAIRC 00980 
ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 12 OCTOBER 2010 
FILE NO/S APPL 149 OF 2010 
CITATION NO. 2010 WAIRC 00980 
 

Result Order issued 
Representation 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell and Ms S Newby 
Interveners  Mr P Momber of counsel on behalf of identified rail car drivers 
   Mr R Andretich on behalf of the Minister 
 

Order 
HAVING heard Mr G Ferguson on behalf of the applicant and Mr R Farrell on behalf of the respondent and Mr P Momber and Mr 
R Andretich on behalf of the interveners the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979 hereby orders – 

(1) THAT the identified rail car driver group (“the Rail Car Driver Group”) for whom Mr P Momber acts be and 
are hereby granted leave to intervene. 
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(2) THAT the Minister be granted leave to intervene in respect of a matter in which the State has an interest, that 
being the application of the State Government Wages Policy to these proceedings. 

(3) THAT the applicant and the Rail Car Driver Group file and serve particulars of claim setting out the terms of an 
enterprise order sought by 29 October 2010. 

(4) THAT the respondent file and serve a notice of answer and counter proposal to the applicant’s and Rail Car 
Driver Group’s particulars of claim by 12 November 2010. 

(5) THAT the application be listed for further directions on 17 November 2010. 
(6) THAT the application be listed for hearing from 1 to 15 December 2010 inclusive excluding 3 December 2010.  
(7) THAT the parties have liberty to apply to short notice.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01124 
ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 17 NOVEMBER 2010 
FILE NO. APPL 149 OF 2010 
CITATION NO. 2010 WAIRC 01124 
 

Result               Direction issued 
Representation  
Applicant         Mr G Ferguson and Mr P Woodcock 
Respondent      Mr R Farrell 
Interveners      Mr P Momber of counsel on behalf of the Rail Car Driver Group  
                          Mr R Andretich of counsel on behalf of the Minister for Commerce 
 

Direction 
HAVING heard Mr G Ferguson and Mr P Woodcock on behalf of the applicant, Mr R Farrell on behalf of the respondent and Mr P 
Momber and Mr R Andretich on behalf of the interveners the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby directs – 

(1) THAT the applicant, respondent and interveners file and serve any signed witness statements upon which they 
intend to rely by 29 November 2010. 

(2) THAT the applicant, respondent and interveners file and serve an outline of submissions and any list of 
authorities upon which they intend to rely by 29 November 2010. 

(3) THAT the dates of hearing presently listed on 1 and if necessary 2 December 2010 be reserved either in whole 
or in part for the purpose of conciliation of the parties’ and intervener’s claims pursuant to s 32A of the 
Industrial Relations Act 1979 as may be required.  

(4) THAT no evidence in the proceedings be led prior to 6 December 2010. 
(5) THAT inspections be undertaken by the Commission at the respondent’s workplace in accordance with a 

programme agreed between the parties and the interveners on a date to be determined by the Commission. 
(6) THAT the parties and the interveners have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2010 WAIRC 01155 
ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 6 DECEMBER 2010 
FILE NO/S APPL 149 OF 2010 
CITATION NO. 2010 WAIRC 01155 
 

Result               Direction issued 
Representation  
Applicant         Mr G Ferguson and Mr P Woodcock 
Respondent      Mr R Farrell and Ms L Ward 
Interveners      Mr P Momber of counsel on behalf of the Rail Car Driver Group  
                          Mr R Andretich of counsel on behalf of the Minister for Commerce 
 

Direction 
HAVING heard Mr G Ferguson and Mr P Woodcock on behalf of the applicant, Mr R Farrell on behalf of the respondent and Mr P 
Momber and Mr R Andretich on behalf of the interveners the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent hereby directs – 

(1) THAT subject to the following, the application be heard and determined on the papers and the dates of 
hearing of 6 to 15 December 2010 inclusive be vacated. 

(2) THAT the applicant file and serve any signed witness statements in reply upon which it intends to rely 
by 10 December 2010. 

(3) THAT the interveners file and serve any signed witness statements in reply by 10 December 2010. 
(4) THAT the respondent file and serve any signed witness statements in reply upon which it intends to 

rely by 13 December 2010. 
(5) THAT the respondent file and serve any amended counter proposal upon which it intends to rely by 

10 December 2010. 
(6) THAT the applicant, respondent and interveners file and serve final written submissions upon which 

they intend to rely by 14 December 2010. 
(7) THAT the application be re-listed for hearing on 15 December 2010 for the purposes of providing the 

parties and the interveners an opportunity to make further oral submissions. 
(8) THAT the parties and the interveners have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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PUBLIC SERVICE APPEAL BOARD— 

2010 WAIRC 01127 
APPEAL AGAINST THE DECISION MADE ON 3 MAY 2010 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CHRISTOPHER COLEMAN 

APPELLANT 
-v- 
GOVERNING COUNCIL OF CHALLENGER INSTITUTE OF TECHNOLOGY (FORMERLY 
CHALLENGER TAFE) 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
DATE FRIDAY, 19 NOVEMBER 2010 
FILE NO PSAB 10 OF 2010 
CITATION NO. 2010 WAIRC 01127 
 

Result Discontinued by leave 
Representation 
Applicant Mr S Farrell 
Respondent Mr M Danger 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Appeal Board, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2010 WAIRC 01133 
APPEAL AGAINST THE DECISION MADE ON 10 MAY 2010 RELATING TO TERMINATION OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID CHRISTIAN FEGREDO 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH IN RIGHT OF THE MINISTER FOR HEALTH AS THE 
METROPOLITAN HEALTH SERVICE AT PATHWEST LABORATORY MEDICINE WA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER J L HARRISON - CHAIRPERSON 
 MR G BROWN - BOARD MEMBER 
 MR S GREGORY - BOARD MEMBER 
DATE THURSDAY, 25 NOVEMBER 2010 
FILE NO PSAB 11 OF 2010 
CITATION NO. 2010 WAIRC 01133 
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Result Discontinued 
Representation 
Applicant Ms R Cosentino (of Counsel) 
Respondent Ms S Smith 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board (“the Board”) lodged in the Commission pursuant to s 80I of the 
Industrial Relations Act 1979; and 
WHEREAS on 24 August 2010 the Board listed a scheduling conference in relation to the hearing of the matter; and 
WHEREAS the matter was set down for hearing on 3 and 4 November 2010; and 
WHEREAS on 12 October 2010 the appellant filed a Notice of Withdrawal or Discontinuance in respect of this appeal; and 
WHEREAS on 18 October 2010 the hearing was vacated; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2010 WAIRC 01207 
APPEAL AGAINST THE DECISION MADE ON 19 FEBRUARY 2010 RELATING TO TERMINATION OF 

EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROLE MILLMAN 
APPELLANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT OF HEALTH IN HIS DELEGATED 
CAPACITY AS CHIEF EXECUTIVE OFFICER OF THE HOSPITALS FORMALLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICE (THE MHS) BEING THE 
EMPLOYER OF EMPLOYEES AT PRINCESS MARGARET HOSPITAL AND ROYAL PERTH 
HOSPITAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR J TRAVERS - BOARD MEMBER 
 MR J HAGUE - BOARD MEMBER 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO PSAB 3 OF 2010 
CITATION NO. 2010 WAIRC 01207 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 3rd day of December 2010 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
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2010 WAIRC 00243 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA WYLIE 
APPELLANT 

-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G BROWN 
 MS N LINCOLNE 
DATE FRIDAY, 30 APRIL 2010 
FILE NO PSAB 1 OF 2010 
CITATION NO. 2010 WAIRC 00243 
 

Result Order and directions issued 
Representation 
Applicant In person 
Respondent Ms D Glynn 
 

Order 
HAVING heard Ms B Wylie in person and Ms D Glynn on behalf of the respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) ORDERS that the time for filing the notice of appeal be and is hereby extended to 2 February 2010. 
(2) DIRECTS that the respondent file and serve upon the appellant any signed witness statements upon which it 

intends to rely no later than 14 days prior to the date of hearing. 
(3) DIRECTS that the respondent file and serve upon the appellant an outline of submissions and any list of 

authorities upon which it intends to rely no later than 3 days prior to the date of hearing. 
(Sgd.)  S J KENNER, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2010 WAIRC 01032 
APPEAL AGAINST THE DECISION MADE ON 1 DECEMBER 2009 RELATING TO TERMINATION OF 

EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA WYLIE 
APPELLANT 

-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G BROWN - BOARD MEMBER 
 MS N LINCOLNE - BOARD MEMBER 
HEARD THURSDAY, 22 APRIL 2010, TUESDAY, 29 JUNE 2010 
DELIVERED WEDNESDAY, 20 OCTOBER 2010 
FILE NO. PSAB 1 OF 2010 
CITATION NO. 2010 WAIRC 01032 
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CatchWords Industrial Law (WA) – Appeal against decision to terminate employment – Notice of appeal filed 
outside of 21 day time limit – Principles applied – Appeal Board satisfied appeal should be accepted 
out of time – Appellant no longer a probationary employee – Appellant given reasonable opportunity 
to complete training – Appellant failed to satisfy an essential condition of employment – Appeal 
dismissed - Industrial Relations Act 1979 s 80I, 80J(b) 

Result Appeal dismissed 
Representation  
Appellant  In person 
Respondent Ms D Glynn 
 

Reasons for Decision 
The Appeal 
1 This is the unanimous decision of the Appeal Board.  
2 This is an appeal brought pursuant to s 80I of the Industrial Relations Act 1979 (“the Act”).  The appeal is brought by the 

appellant on her own behalf pursuant to s 80J(b) of the Act.  The appellant was a Custody Officer whose employment was 
terminated by the respondent on 1 December 2009. 

3 The notice of appeal contains one ground which is as follows: 
“The initial physical assessment given on the application for employment was to ensure you were able to succeed with the 
training and successfully pass the assessments. The actual fitness level needed to fully participate and successfully 
complete the training was contrary to this level of fitness.  A higher level was needed but not advertised or tested for.” 

4 The notice of appeal was filed on 2 February 2010.  It was thus filed outside of the 21 day time limit for such appeals as 
prescribed by reg 107(2) of the Industrial Relations Commission Regulations 2005 (“the Regulations”). 

Extension of time 
5 At a directions hearing on 22 April 2010 the Appeal Board heard submissions from the parties as to whether the appeal should 

be accepted out of time.  Having heard those submissions, and the application by the appellant not being opposed by the 
respondent, the appeal was accepted out of time with reasons to be published in due course.  These are our reasons for so 
concluding. 

6 The relevant principles in relation to accepting appeals pursuant to s 80I of the Act out of time were set out by the Appeal 
Board in Michael Christian Nicholas v Department of Education and Training (2008) 89 WAIG 817.  In particular I refer to 
the following observations at pars 10-14: 

“[10] The jurisdiction and power to grant an extension of time for the institution of an appeal is a discretionary decision. 
In extensions of time applications generally, courts and tribunals are to consider the justice of the particular case in terms 
of the relative prejudice to the parties. The onus is on the appellant to establish that the discretion should be exercised in 
his or her favour. Generally, some consideration of the merits of the appeal is to be undertaken. 
[11] Whilst the representatives of the appellant and respondent made some reference to relevant principles for extensions 
of time in unfair dismissal proceedings before the Commission pursuant to s 29(3) of the Act, as considered in Malik v 
Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, it is important to 
observe that that case turned substantially upon the particular statutory framework prescribed under s 29 of the Act and in 
particular s 29(3), which provides that “The Commission may except a referral by an employee under subsection (1)(b)(i) 
that is out of time if the Commission considers that it would be unfair not to do so”. 
[12] Whilst the principles in Malik may be of some assistance in the present context, a more apposite approach in our 
view, given the range of different decisions from which persons may commence appeal proceedings under s 80I of the 
Act, and where the exercise of the statutory power to extend any prescribed time by s 27(1)(n) of the Act is under 
consideration, is that applicable to extensions of time to appeal and institute proceedings generally. 
[13] In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, the Full Court of the Supreme Court of 
Western Australia considered general principles applicable to extensions of time for the institution appeals against 
primary decisions. In that case, Kennedy J at 198, considered that four relevant factors to take into account include the 
length of the delay, reasons for the delay, whether the appellant has an arguable case and any prejudice to the respondent. 
[14] In Chan v The Nurses Board of Western Australia [2007] WASCCA 123, the Court of Appeal (WA) considered and 
applied the principles discussed in Esther Investments. In particular, in relation to consideration of the relevant principles, 
Buss JA observed at pars 12-14 as follows: 

“Application for an extension of time: principles 
[12] In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, Kennedy J said, at 198: 
In Palata Investments Ltd v Burt & Sinfield Ltd [1985] 1 WLR 942 at 946; [1985] 2 All ER 517 at 520, 
the Court of Appeal accepted that, in relation to an application for an extension of time for appealing, 
there are four major factors to be considered in the exercise of the discretion which is conferred upon the 
court. They are, first, the length of the delay, secondly, the reasons for the delay, thirdly, whether there is 
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an arguable case and, fourthly, the extent of any prejudice to the respondent. There may in a particular 
case be additional factors, but I accept that the foregoing are the major factors in the present case. 
[13] Where the failure to appeal within time is attributable to the act or default of the applicant's solicitor (and 
not the applicant), that is a material consideration in the exercise of the Court's discretion. See Esther 
Investments per Kennedy J at 199 and per Rowland J at 204. 
[14] In Gallo v Dawson (1990) 64 ALJR 458, McHugh J examined the applicable principles in relation to an 
application to extend time to appeal to the High Court. The relevant provision in the rules of the High 
Court empowered the Court to extend time upon such terms "as the justice of the case may require". His 
Honour said, at 459: 
The grant of an extension of time under this rule is not automatic. The object of the rule is to ensure that 
those Rules which fix times for doing acts do not become instruments of injustice. The discretion to extend 
time is given for the sole purpose of enabling the court or Justice to do justice between the parties: see 
Hughes v National Trustees Executors & Agency Co of Australasia Ltd [1978] VR 257 at 262. This 
means that the discretion can only be exercised in favour of an applicant upon proof that strict 
compliance with the rules will work an injustice upon the applicant. In order to determine whether the 
rules will work an injustice, it is necessary to have regard to the history of the proceedings, the conduct 
of the parties, the nature of the litigation, and the consequences for the parties of the grant or refusal of 
the application for extension of time: see Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 
92; Jess v Scott (1986) 12 FCR 187 at 194–195. When the application is for an extension of time in which 
to file an appeal, it is always necessary to consider the prospects of the applicant succeeding in the 
appeal: see Burns v Grigg [1967] VR 871 at 872; Hughes (at 263–264); Mitchelson v Mitchelson (1979) 
24 ALR 522 at 524. It is also necessary to bear in mind in such an application that, upon the expiry of the 
time for appealing, the respondent has 'a vested right to retain the judgment' unless the application is 
granted: Vilenius v Heinegar (1962) 36 ALJR 200 at 201. It follows that, before the applicant can 
succeed in this application, there must be material upon which I can be satisfied that to refuse the 
application would constitute an injustice. As the Judicial Committee of the Privy Council pointed out in 
Ratnam v Cumarasamy [1965] 1 WLR 8 at 12 ; [1964] 3 All ER 933 at 935: 
The rules of court must prima facie be obeyed, and in order to justify a court in extending the time 
during which some step in procedure requires to be taken there must be some material upon which 
the court can exercise its discretion. 
Also see Jackamarra v Krakouer (1998) 195 CLR 516.” 

7 We apply those principles for present purposes. 
8 In this case the length of the delay in instituting the appeal was relatively minimal.  The appeal was required to be filed by 

22 December 2009.  It was ultimately filed on 2 February 2010 which in our view is not an inordinate delay. 
9 As to the reasons for the delay, the appellant originally filed a notice of application pursuant to s 29(1)(b)(i) of the Act on 

16 December 2009.  She informed the Appeal Board that she misunderstood the appropriate jurisdiction in which to challenge 
the termination of her employment by the respondent and as soon as she was alerted to this, she took the necessary steps to file 
the notice of appeal pursuant to s 80I of the Act. 

10 It is to be observed that the notice of application under s 29(1)(b)(i) of the Act was filed within time.  It is a case of an error by 
the appellant acting in person, which error was corrected as soon as it was brought to her attention.  It was clear therefore that 
the appellant made it plain to the respondent that she wished to contest the termination of her employment and did so promptly.  
We are satisfied there is a sufficient reason for the delay in commencing the appeal. 

11 In relation to whether the appellant has an arguable case, the merits of the substantive claim are to be considered in a “fairly 
rough and ready way”: Jackamarra v Krakouer (1998) 195 CLR 516.  Whilst there was little before the Appeal Board when 
considering the extension of time issue, on the materials before us, it was not apparent that the appellant’s appeal was 
unarguable. 

12 As to relative prejudice, given the respondent did not oppose the extension of time to institute the appeal, this issue did not 
require further consideration. 

13 For all of the foregoing reasons the extension of time within which to bring the appeal was granted. 
Brief Background 
14 The appellant was appointed as a Custody Officer on a probationary basis and subject to completion of appropriate training, in 

November 2008.  The appellant was employed to work in the Perth Watch House as a part of a new program for the 
appointment of such officers. Candidates for appointment undertook information and familiarisation sessions with officers of 
the respondent, to explain the nature of the role of a Custody Officer and the environment in which they would be working. 

15 A pre-employment health assessment was undertaken by the appellant’s general practitioner to certify the appellant’s fitness to 
undertake the Custody Officer training course over a nine week period. 

16 Due to an injury suffered by the appellant during the course of her training the appellant was unable to successfully complete 
all aspects of the required training in the first training intake.  Notwithstanding this, the appellant was appointed as a Custody 
Officer to perform restricted duties at the Perth Watch House from in or about April 2009.  This appointment was subject to the 
completion of her training and the required probationary period. Given the appellant’s injury during training, the appellant’s 
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probationary period was extended in June 2009 for a further three months.  The effect of this is a matter that we will consider 
later in these reasons. 

17 In November 2009 the appellant entered the third Custody Officer training course in order to complete the tactical component 
of her training.  During the course of this training, the appellant suffered a further incident requiring brief hospitalisation. 
Later, on 17 November 2009, the appellant informed the respondent that she wished to withdraw from the Custody Officer 
training course due to her inability to meet the course requirements.  As a consequence of the appellant’s withdrawal from the 
course, the respondent deemed the appellant as not having successfully completed the training, a pre-requisite to her ongoing 
employment, and her employment was terminated on 1 December 2009. 

The Issues 
18 The primary issue to be determined on this appeal is whether the termination of the appellant’s employment was in all 

circumstances, harsh, oppressive or unfair.  If so, the Appeal Board must determine what adjustment to that decision should be 
made by way of relief. 

19 Other matters for determination include the effect of the appellant’s probationary appointment and the condition that the 
appellant complete all aspects of the required training. 

Custody Officer Perth Watch House 
20 The Custody Officer positions to be appointed at the Perth Watch House were newly created positions as part of a pilot 

program introduced by the respondent.  A number of the respondent’s witnesses gave evidence in relation to the Custody 
Officer program at the Perth Watch House. 

21 Superintendent Tuttle testified that in 2008 he was requested in 2008 to develop a project to introduce the Custody Officers 
into the respondent organisation by the end of 2008.  Superintendent Tuttle outlined the recruitment process for prospective 
Custody Officers and referred to “attraction information sessions” that were held in the evenings between late July and early 
August 2008 to provide information to prospective candidates for selection as Custody Officers. 

22 Superintendent Tuttle outlined the nature of these sessions which provided an overview of the positions, the nature of the 
working environment in the Perth Watch House, the duties required, potential rosters, salary rates, leave entitlements, the 
selection process and the training program required for successful candidates. 

23 Superintendent Tuttle testified that during the course of these information sessions, he emphasised that candidates for 
appointment would receive the same training as Police Officers who worked in the Perth Watch House, aside from instruction 
in firearm usage.  He also emphasised that the working environment was challenging and candidates would be fully trained to 
meet the physical requirements of the position, which were robust. 

24 During the course of these sessions, Superintendent Tuttle said that he referred to the physical test component of the selection 
process.  He said that he stressed to those attending the sessions that the physical test was not indicative of the physical 
requirements of the course but rather was an assessment of each individual’s capacity to enter the Training Academy and begin 
their training. 

25 Superintendent Tuttle testified that he emphasised that candidates for the positions should continue to develop their fitness as 
the physical aspects of the training course would be strenuous and demanding. Furthermore, he informed the candidates that 
appointment to the position of Custody Officer would be subject to the successful completion of the training course at the 
Training Academy and a probationary period. 

26 Additionally, as a part of the recruitment process, short listed candidates were provided with orientation sessions at the Perth 
Watch House where they could view first hand, the working environment.  According to Superintendent Tuttle, the appellant 
attended such a session in about mid-November 2008. 

27 During the course of these information sessions, candidates for appointment were given a number of documents setting out the 
nature of the Perth Watch House operations and the role and conditions of service of Custody Officers.  These documents 
included a “Custody Officer Application form” which included a medical assessment and physical testing requirement. 

28 Sergeant Hackwell prepared a report detailing the requirements for appointment of the Custody Officer positions at the Perth 
Watch House.  In particular, the report detailed the unique requirements of the position. 

29 Sergeant Hackwell referred to the Perth Watch House as the primary police holding facility in Western Australia.  It receives 
persons arrested within the Perth metropolitan area, who are refused bail, unable to obtain surety bail and those persons who 
are arrested on warrant prior to a court appearance. 

30 The Perth Watch House is also a processing facility within the metropolitan area for persons who are arrested and released on 
bail.  It also provides custodial facilities for counter-terrorism suspects, interstate prisoner detention, a holding facility for the 
Australian Federal Police, temporary custody of Australian Defence Force personnel, Australian Customs suspects and is also 
a subsidiary custody facility for “trusty prisoners” for the Department of Corrective Services. 

31 In addition to the detention role, Sergeant Hackwell also referred to other non-core functions of the Perth Watch house 
including co-ordinating and conducting juvenile escorts, providing hospital guards, transporting persons in custody from 
metropolitan police stations to the Perth Watch House, provision of vehicle control points, procuring property and other 
ancillary tasks as may be determined by the respondent in order to free up front line police officers. 

32 The general environment in the Perth Watch House was described by Sergeant Hackwell.  He testified that the facility is 
designed to accommodate detainees from a variety of backgrounds.  He referred to many detainees as being affected by alcohol 
and drugs which affects their mood and level of volatility. This volatility can be increased because detainees are often 
uncertain of their period of detention and many detainees consider they have been unjustly arrested. 



1898 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 90 W.A.I.G. 
 

33 As a Special Police Constable, the Custody Officer is trained in restraint techniques which requires an appropriate level of 
fitness, core strength and co-ordination.  Sergeant Hackwell testified that during the course of the information sessions, he was 
required to give a realistic outline of the job of a Custody Officer and he conducted tours of the Perth Watch House for 
candidates. 

34 Sergeant Hackwell testified that during the course of these sessions, candidates were clearly informed that they would need to 
have and maintain an appropriate level of fitness to undertake these tasks. 

Appellant’s Appointment 
35 The appellant testified that she received a letter from the Police Attraction Unit in August 2008 inviting her to an information 

session for the Custody Officer position.  The appellant also received the documents referred to in Superintendent Tuttle’s 
testimony.  The appellant testified, however, that none of the written materials that she received stated that a Custody Officer 
would require stamina and sustained energy.  She also said that there was no reference in the materials given to her, that a 
Custody Officer may have to at times, forcibly undertake a strip search of a detainee. 

36 The appellant undertook the appropriate qualifying tests including a physical test of her strength and agility to assess her 
capacity to undertake the nine week training course at the Training Academy.  The appellant said that there was no reference in 
the initial testing to a requirement for a particular level of cardiovascular fitness. 

37 The appellant received a letter dated 26 November 2008 from the respondent offering her an appointment as a Custody Officer 
subject to the completion of a six-month probationary period to commence on the successful completion of the required 
training course at the Training Academy.  A copy of this letter of appointment was tendered as exhibit R14.  On the strength of 
this offer, the appellant tendered her resignation from a position she had held in local government for some years. 

Training Commences 
38 The appellant commenced her nine week full-time training course on 5 January 2009 at the Police Training Academy.  The 

appellant testified that the first couple of weeks were administration based.  The next three weeks which commenced on 
26 January 2009 were, according to the appellant, conducted at the Bentley Correctional Facility where the Custody Officers 
undertook operational and tactical unit training components of the course.  This comprised of baton, handcuffs, taser and 
pepper spray usage as well as cell extractions and empty hand techniques. 

39 The appellant passed the baton assessment on 2 February, the pepper spray assessment on 5 February and the taser assessment 
on 9 February 2009.  During the course of the tactical training, the appellant suffered an injury to her wrists while practicing 
handcuffing and also a shoulder injury during the course of conducting cell extraction training.  Due to these injuries, the 
appellant was unable to continue with the training during the first course.  The appellant returned to the Joondalup Police 
Academy in mid-February 2009 to continue with the administration training within the Custody Officer group. 

40 Senior Constable Paduano is attached to the Police Academy Physical Training Unit as a training instructor.  In this position 
Senior Constable Paduano is responsible for preparing and delivering the practical and physical training sessions to police 
trainees and also is the primary instructor for the empty hand tactics training module. 

41 The Custody Officer empty hand tactics training is, according to Senior Constable Paduano, conducted over six practical 
sessions of approximately two hours each. At the conclusion of the six training sessions the candidates undertake a practical 
assessment.  Senior Constable Paduano testified that the training sessions begin at a relatively low physical intensity level 
which is then slowly increased to meet the needs of “reality based training”.  This training technique is regarded as important 
as it prepares a trainee both physically and mentally for situations that may arise in the course of their operational duties. 

42 Senior Constable Paduano testified that during the January 2009 training course for Custody Officers, he noted that the 
appellant had a fairly low level of physical fitness.  He testified that as the training sessions progressed, it appeared to him that 
the appellant was struggling to keep pace with the rest of the trainees in relation to the physical aspects of the training. 

43 In particular, Senior Constable Paduano said that he observed the appellant having difficulties in performing basic practical 
movements associated with the various techniques in the training course. 

44 These observations were echoed by Senior Constable Stuart who also is a trainer in the area of Operational Safety and Tactical 
Training at the Police Academy.  He was involved in training new recruits for the Custody Officer position. 

45 Senior Constable Stuart testified that he observed early on in the training course that the appellant was having extreme 
difficulties in performing simple techniques in both empty hand tactics and the rigid handcuff training sessions.  He also 
testified that the appellant did not appear to be physically fit and had difficulty keeping up with other members of the group in 
the training sessions. 

46 Senior Constable Stuart said that he began to have concerns as to whether the appellant may be suitable for the Custody Officer 
position. 

47 The appellant attempted to undertake the second Tactical Training Course, which commenced in February 2009, to participate 
in the three-week tactical training once again.  As her injury precluded her from obtaining a medical clearance she was not able 
to participate in this course. 

48 The appellant said she was returned to the Police Academy in mid-March 2009 and successfully completed the final three 
weeks of the course which were mainly scenario based.  At this time, however, the appellant had yet to complete the Tactical 
Training Course component of the requirements for her position. 

49 Despite this, the appellant was granted what in essence was conditional graduation and was appointed as a Special Constable 
on 1 April 2009.  This was subject to the completion of the final aspects of her training when she was medically declared fit to 
do so. 
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Perth Watch House Duties 
50 As an interim measure, because of the appellant’s inability to complete her training, she was given duties in the Perth Watch 

House in a non operational role under the supervision of Sergeant Hackwell.  The appellant’s duties in this regard commenced 
in April 2009. 

51 Whilst at the Perth Watch House, the appellant undertook a graduated return to work programme that commenced with 
administrative duties and then led to work as a support to shift supervisors, largely in a clerical capacity.  Given the appellant’s 
lack of critical skills training, Sergeant Hackwell testified that the appellant was not expected to provide physical support when 
restraining a detainee or when strip searches were undertaken. 

52 Sergeant Hackwell said that he also observed that the appellant seemed to have a low level of fitness which he encouraged her 
to improve.  He said that he observed the appellant participate in what is known as “trusty daily walks”, which are escorted 
walks with prisoners who are deemed suitable for this activity.  According to Sergeant Hackwell, the appellant returned from 
these walks “red faced and breathless”. 

53 Additionally, Mr Carberry, who was the Operations Manager at the Perth Watch House at the material times, also testified that 
he formed the view that the appellant was not very fit.  He said he spoke with her and suggested she undertake some additional 
walking and other physical exercise to improve her overall level of fitness. 

54 Mr Carberry also testified that he told the appellant she could use the respondent’s gymnasium at the Police Headquarters 
during working hours so she could improve her overall level of fitness.  He said that he raised these issues with the appellant 
on several occasions and expressed some concern to her that her future in the Perth Watch House may be jeopardised if she 
failed to pass the tactical component of the course when she re-attended at the Police Training Academy. 

Training Resumed 
55 The appellant testified that she was informed in the beginning of November 2009 that a further tactical training course for the 

third intake of Custody Officers was due to commence on 9 November 2009.  This course was co-ordinated by Senior 
Constable Stuart.  Senior Constable Stuart testified that on 10 November 2009 he noted that several of the Custody Officers, 
including the appellant, were having difficulty in performing simple techniques being taught in empty hand tactics by Senior 
Constable Paduano. 

56 As soon as the appellant started the November 2009 course Senior Constable Paduano said that he observed that she was 
struggling to cope with the physical demands of the training.  He testified that it became very evident to him that the appellant 
possessed a low level of physical fitness.  During the course of the empty hand tactics training Senior Constable Paduano 
testified that within five to ten minutes of the session commencing, the appellant displayed signs of physical fatigue and her 
physical capability quickly deteriorated throughout the sessions.  He testified that the appellant was forced to stop and rest 
regularly whilst her training partner stood by.  Senior Constable Paduano also said that the appellant appeared to have some 
difficulty in performing basic practical movements associated with the respective training techniques. 

57 Because of these concerns, a meeting took place between Senior Constable Paduano and Senior Constable Stuart, in which the 
poor performance of a number of the trainees, including the appellant, was discussed.  Senior Constable Paduano testified that 
he informed Senior Constable Stuart that the appellant was one of the trainees who did not appear to meet the required standard 
leading into the assessment for the course.  He also informed Senior Constable Stuart that the appellant’s physical condition 
appeared to deteriorate as the sessions progressed. 

58 These matters came to a head on 12 November 2009.  During a repeated low intensity empty hand tactics training session, the 
appellant collapsed.  Training was immediately suspended and the appellant was given first aid and taken by ambulance to 
hospital for attention.  The appellant testified that during the course of this lesson, as it intensified, she had difficulty breathing. 

59 Senior Constable Paduano’s evidence was that he was directed that when the appellant returned to training, she was to be given 
additional rest breaks as required such that she could be given every opportunity to complete the training. 

60 The appellant testified that she was released from hospital on the evening of 12 November 2009 and telephoned her team 
sergeant, Sergeant Winton, to explain what had occurred at training that day.  Sergeant Winton indicated that she would make 
inquires on the appellant’s behalf. 

61 The next day on 13 November 2009 the appellant did not attend the training course. Senior Constable Stuart telephoned the 
appellant to enquire of her whereabouts.  He informed her that she was expected to return to training and that she would be 
provided with every reasonable opportunity to be assessed for completion of the course. 

62 According to Senior Constable Stuart, the appellant informed him that she did not feel she could continue with the training due 
to her level of fitness and her age and could not complete the assessment required by Senior Constable Paduano. 

63 On Monday 16 November a meeting took place between Senior Constable Stuart, Senior Constable Edwards and the Custody 
Officers in a feedback session.  The appellant was present at this session.  Senior Constable Stuart testified that he informed the 
appellant that she was not meeting the required standard at that stage including for the empty hand tactics training. 

64 Given what had transpired to date, Senior Constable Stuart suggested that the appellant contact the respondent’s human 
resources department and speak with Ms Tattersall.  The appellant said that she contacted Ms Tattersall asking what she should 
do.  Ms Tattersall was unsure of what steps to take next. 

65 Later that afternoon the appellant testified that she received a call from Inspector Grant from Police Headquarters who 
informed her that she would try and relocate the appellant elsewhere within the respondent. As the appellant could not 
complete the required training she said that Inspector Grant advised her that she would have to formally withdraw from the 
course and to communicate this to Ms Tattersall, which the appellant duly did by email dated 17 November 2009. 
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66 Ms Tattersall testified that she confirmed receiving the email from the appellant and a subsequent telephone conversation on 
18 November 2009 between herself, the appellant, Acting Inspector Grant and Sergeant Mawson in relation to the appellant’s 
circumstances. 

67 The appellant said that she was informed by Acting Inspector Grant that there was no other position available for her however 
she would be paid up to the date of termination of her employment plus two weeks pay in lieu of notice from that time.  The 
letter from the respondent terminating the appellant’s employment was dated 1 December 2009 and referred to the appellant’s 
three unsuccessful attempts at passing the Custody Officer Training Course and her decision to withdraw, being based on the 
belief that she could not meet the required standards of training given her level of physical fitness. 

68 The respondent further advised in the letter that as the course had not been completed the respondent had no option but to 
deem the appellant as not having successfully completed the training as required. 

Consideration 
69 The issue before the Appeal Board is the fairness of the actions of the respondent in terminating the appellant’s employment.  

That involves the application of the well known test of industrial fairness as to whether the respondent abused its lawful right 
to bring the appellant’s employment to an end: Undercliffe Nursing Home v ALHMWU (1985) 65 WAIG 385.  This requires a 
consideration of all of the circumstances of the case and not just some of them: Garbett v Midland Brick Company Pty Ltd 
(2003) 83 WAIG 893. 

70 The nature of an appeal to the Appeal Board under s 80I of the Act is in the nature of a hearing de novo which enables the 
Appeal Board to consider and evaluate the evidence afresh rather than only considering whether objectively, the respondent 
has abused its lawful right to terminate the appellant’s employment: Fels v Department of Agriculture and Food (2010) 90 
WAIG 1485. 

71 The first issue to consider on the evidence before us, is the significance of the appellant’s initial appointment on a period of 
probation. The concept of probationary employment is well settled in employment law.  It is a period of employment during 
which both the employer and the employee retain the right to see whether they wish the employment relationship to continue 
beyond the probationary period. It is the case also, that whilst employment may be more “easily” terminated during the 
probationary period, a period of probation is not a license to dismiss an employee unfairly: Hutchinson v Cable Sands (WA) 
Pty Ltd (1999) 79 WAIG 951. 

72 By exhibit R14, the appellant was appointed as a Custody Officer Level 2 at the Perth Watch House with such appointment to 
be effective 5 January 2009.  There are plainly two conditions contained in the appellant’s letter of appointment.  The first is 
the satisfactory completion by the appellant of the Custody Officer Training Course and the second is the successful 
completion of a six month probationary period. 

73 The appellant’s letter of appointment provided that the probationary period would commence upon the appellant’s successful 
completion of the training course. 

74 On the evidence we are satisfied and we find that despite the appellant not having completed the Custody Officer Training 
Course, to assist her, the respondent permitted the appellant to undertake administrative duties in the Perth Watch House from 
in or about April 2009, whilst she recovered sufficiently from an injury that occurred during training, in order to complete the 
course requirements. 

75 This begs the question as to the status of the appellant whilst she was working in the Perth Watch House, as the probationary 
period in her letter of appointment was not to commence until such time as the training had been concluded. 

76 The letter from the respondent to the appellant of 15 June 2009, a copy of which was exhibit R15, would tend to suggest that 
the respondent had the view that the appellant whilst in the Perth Watch House, was serving her period of probation, 
notwithstanding that there had not been a successful completion of the Custody Officer Training Course as at that time. 

77 As a matter of law, the only reasonable conclusion open from this evidence is that there was an implied variation of the 
appellant’s contract of employment by conduct, such that the conditional appointment to probation after the successful 
completion by the appellant of her training course, was varied such that the period of probation would be concurrent with the 
time period over which the appellant would complete her training course. 

78 It seems reasonably clear from the letter of 15 June 2009, that the appellant’s period of probation was extended for a further 
three months to 14 September 2009.  Thereafter on the evidence, the appellant did not cease working as she had not then 
completed her training course as a pre-condition to her continuing in the Custody Officer position. 

79 That then begs the further question as to the appellant’s status beyond 14 September 2009.  The appellant’s employment 
clearly did not terminate at that point and there is no evidence before the Appeal Board that there was any further extension of 
the appellant’s probationary appointment. 

80 In our view, the conclusion to be drawn from this evidence is that by continuing in employment without further variation of the 
appellant’s contract of employment, the appellant ceased to be a probationary employee. Her employment continued subject to 
the condition that she successfully complete the Custody Officer Training Course. 

81 Therefore in our opinion, it is not open for the respondent to rely upon the relevant principles applicable to probationary 
employment in this case, because as at the date of termination of the employment on 1 December 2009, the appellant was no 
longer a probationary employee. 

82 As noted at the outset of these reasons, the sole ground of appeal advanced by the appellant is that she was, in effect, misled in 
the recruitment process as to the requirements for the Custody Officer Training Course in that the physical demands required 
were far in excess of what she was led to believe. 
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83 There is a considerable body of evidence before the Appeal Board by way of the testimony of the respondent’s witnesses as to 
the recruitment and selection process.  Additionally, exhibits R11 and R12 are the “P.58 Health Assessment Report” form and 
the “Medical Practitioner’s Certificate” in relation to the recruitment of the appellant. 

84 The terms of exhibit R11 are a general health assessment comprising a first section completed by the appellant as to her present 
health and secondly, a medical officer’s examination attesting to the appellant’s general medical health.  The “Examining 
Medical Officer’s Recommendation” on the last page of the P.58 form, is an overall recommendation by the appellant’s 
medical practitioner as to the suitability of the appellant for the position of Custody Officer. 

85 Appendix 1 to the health assessment document is described as a “Medical Critical Training Abilities Report” and its stated 
purpose is to “assist in the management of Custody Officers/Operations Manager who by way of injury/illness may not be able 
to carry out custody officer training at the Operational Safety and Tactics Training Unit (OSTTU), WA Police Academy”. The 
document provides information by way of clarification as to the degree of activity required. 

86 The cover page of Appendix 1 goes on to provide as follows: 
“Dear Doctor: 
This document is presented to you for the purpose of establishing the degree of fitness of a Custody Officer/Operations 
Manager to undertake OSTTU Training.  Successful applicants will be subjected to four weeks of intensive training 
that will require continuous repetition of the listed activities at a high level of intensity.  This training forms part of 
the nine weeks academy training and each custody officer/operations manager is required to demonstrate competence in 
the areas indicated.  Please indicate this applicant’s fitness to participate in each of the following activities …”. 

87 There are a number of activities then listed on the medical report including use of force; weapon retention; baton training; 
pepper spray; handcuff and search; and scenario role play.  The physical requirements of each activity are listed in the 
document and the medical practitioner is required to tick the box as either “fit” or “not fit” respectively.  All boxes were ticked 
as “fit” by the appellant’s medical practitioner in this case. 

88 Exhibit R12 is described as “Practitioner Certificate Western Australia Police Applicant Physical Testing Components”.  This 
certificate is for the purposes of the medical practitioner assessing the physical capability of a candidate to undertake a job 
related physical test.  This is only a preliminary test and is not a reference to the required training at the Police Academy. 

89 There are five activities listed including abdominal strength; dead lift; grip strength; upper body dynamic strength/endurance; 
and an agility test.  There is no reference in this document or the previous health assessment form to a particular kind of 
cardiovascular test or activity. 

90 Importantly, in our opinion, exhibit R12 was only certification for the appellant’s ability to undertake the physical test prior to 
appointment.  It was not an overall health assessment for the purposes of undertaking the training course, which was the 
purpose of the Appendix 1 to the Health Assessment Report. 

91 However, the documentary evidence must also be considered in light of the oral testimony before the Appeal Board.  We 
accept the evidence of the respondent’s witnesses that the screening and recruitment process for Custody Officers involved the 
provision of a significant amount of information to candidates, which included the physical demands of the role of Custody 
Officer in the Perth Watch House. 

92 We also accept the evidence of the respondent’s officers conducting the briefing sessions for candidates for appointment that 
they indicated that the training required for a Custody Officer involved a high level of intensity and that a degree of physical 
fitness was required.  Furthermore, we accept that the physical requirements of Custody Officers having to forcibly restrain 
detainees, strip search them and perform other duties such as cell extractions, involving a degree of physical interaction with 
detainees, were also emphasised. 

93 Additionally, is the evidence, which we accept, of the familiarisation tours at the Perth Watch House which were conducted by 
the respondent to enable prospective Custody Officers to have a fuller appreciation of the working environment in which they 
would be placed and the demands of the position of Custody Officer. 

94 We are also satisfied on the evidence that candidates for appointment to the Custody Officer positions were encouraged to 
work on their overall levels of physical fitness.  They should have been left in no doubt from all of the evidence that the 
demands of the training course could be at times, quite high. 

95 In the appellant’s case, it was identified early on that her level of physical fitness needed to significantly improve if she was to 
successfully complete the training.  The appellant was given, in effect, from January 2009 to November 2009 to attempt to 
improve her overall level of physical fitness.  She was afforded the opportunity of using the respondent’s gymnasium during 
working hours and attempted the training at three Custody Officer training courses, one of which she was unable to participate 
in because of an injury sustained during training. 

96 Having regard to all of the evidence, we are satisfied that all reasonable steps were taken by the respondent to bring to the 
attention of candidates for appointment as Custody Officers, the overall training requirements for the positions. 

97 Whilst in retrospect, it could be said that some aspects of the documents provided to candidates could have been clearer in this 
regard, when taken in conjunction with the briefing sessions and the orientation tours of the Perth Watch House, in our 
opinion, candidates should have been in no real doubt that aspects of the training course would be physically demanding. 
Candidates would need a reasonable level of overall physical fitness to successfully complete the requirements of the 
programme. 

98 Moreover, it could not be reasonably said, in our opinion, that the appellant was denied every reasonable opportunity to 
complete her training.  Whilst there was no obligation on the respondent to do so, the fact that the respondent appointed the 
appellant to the Perth Watch House to undertake administrative duties only, to enable her to successfully complete the training 
course, could hardly be regarded as unfair. 
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99 Furthermore, it is also clear on the evidence that the appellant herself realised, if not by mid way through 2009, then certainly 
by the third training course in November 2009 that the physical demands of the training for the Custody Officer position were 
simply beyond her.  She made the decision to withdraw from the course on advice, on the evidence, after having realised that 
she was not going to successfully complete the training. 

100 In those circumstances, given that the completion of the training was an essential condition to the confirmation of the 
appellant’s appointment to the role of a Custody Officer, the respondent cannot now be criticised and held liable for 
terminating the appellant’s employment given her failure to satisfy that essential condition. 

101 For all of the foregoing reasons the appeal must be dismissed. 
 

 
2010 WAIRC 01033 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BARBARA WYLIE 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G BROWN - BOARD MEMBER 
 MS N LINCOLNE - BOARD MEMBER 
DATE WEDNESDAY, 20 OCTOBER 2010 
FILE NO PSAB 1 OF 2010 
CITATION NO. 2010 WAIRC 01033 
 

Result Appeal dismissed 
Representation 
Applicant In person 
Respondent Ms D Glynn 
 

Order 
HAVING heard Ms B Wylie in person and Ms D Glynn on behalf of the respondent the Appeal Board, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the appeal be and is hereby dismissed 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

RECLASSIFICATION APPEALS— 

2010 WAIRC 01206 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAULA CHATFIELD 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO PSA 101 OF 2007 
CITATION NO. 2010 WAIRC 01206 
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Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 3rd day of December 2010, the applicant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 11/2007 Lewis  Chung North Metropolitan 

Area Health Service 
Scott C Dismissed 7/11/2007 

 
 

EMPLOYMENT DISPUTE RESOLUTION MATTERS—Notation of— 

 
The following were matters before the Commission under the Employment Dispute Resolution Act 2008 that 
concluded without an order issuing. 

 

 

OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2010 WAIRC 01191 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES AARON BLAND 

APPLICANT 
-v- 
SAFE AND SOUND LABOUR HIRE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 7 OF 2010 
CITATION NO. 2010 WAIRC 01191 

Application 
Number 

Matter Commissioner Dates Result 

APPL 122/2010 Request for mediation in relation to 
negotiations of Geraldton Port Enterprise 
Agreement 

Beech CC N/A 
 

Not Proceeded 

APPL 130/2010 Request for mediation in relation to 
productivity payments 

Beech CC 2/09/2010 
9/11/2010 
 

Concluded 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01199 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ALONZA AHWANG 

APPLICANT 
-v- 
SAFE AND SOUND LABOUR HIRE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 83 OF 2010 
CITATION NO. 2010 WAIRC 01199 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01196 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ANARU MAXWELL 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 25 OF 2010 
CITATION NO. 2010 WAIRC 01196 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01202 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ANDY SAVAGE 

APPLICANT 
-v- 
SAFE & SOUND LABOUR HIRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 103 OF 2010 
CITATION NO. 2010 WAIRC 01202 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01168 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ANN MARWICK 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 67 OF 2010 
CITATION NO. 2010 WAIRC 01168 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01180 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BEN FARNELL 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 114 OF 2010 
CITATION NO. 2010 WAIRC 01180 
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Result Order issued 
Representation 
Applicant Ms N Ireland (as agent) 
Respondent Mr J Blackburn and Ms L Gibbhs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01162 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CHAD COOPER 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 56 OF 2010 
CITATION NO. 2010 WAIRC 01162 
 

Result Order issued 
Representation 
Applicant Mr T Kucera ( of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01176 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CHAN SEN 

APPLICANT 
-v- 
UNITED INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 82 OF 2010 
CITATION NO. 2010 WAIRC 01176 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01205 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CLINTON WATSON 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 107 OF 2010 
CITATION NO. 2010 WAIRC 01205 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01166 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES COREY DONOHOE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 63 OF 2010 
CITATION NO. 2010 WAIRC 01166 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01185 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CRAIG CUMMING 

APPLICANT 
-v- 
ELECTRICAL CONSTRUCTION AND MAINTENANCE AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 119 OF 2010 
CITATION NO. 2010 WAIRC 01185 
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Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01200 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CRAIG HOLLAND 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 97 OF 2010 
CITATION NO. 2010 WAIRC 01200 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01184 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAMIEN A HULSMERNS 

APPLICANT 
-v- 
ELECTRICAL CONSTRUCTION AND MAINTENANCE AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 117 OF 2010 
CITATION NO. 2010 WAIRC 01184 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01161 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVID LINSCHEER 

APPLICANT 
-v- 
MACCA'S BOILERMAKING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 53 OF 2010 
CITATION NO. 2010 WAIRC 01161 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01177 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVID MILLER 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 110 OF 2010 
CITATION NO. 2010 WAIRC 01177 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01165 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DEAN CROWE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 62 OF 2010 
CITATION NO. 2010 WAIRC 01165 
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Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01183 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DEAN MURTHA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 116 OF 2010 
CITATION NO. 2010 WAIRC 01183 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01186 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DREW STUBBINGS 

APPLICANT 
-v- 
ELECTRICAL CONSTRUCTION AND MAINTENANCE AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 120 OF 2010 
CITATION NO. 2010 WAIRC 01186 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01190 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES GARY BILSON 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 6 OF 2010 
CITATION NO. 2010 WAIRC 01190 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01201 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES GERRY MUNRO 

APPLICANT 
-v- 
SAFE & SOUND SCAFFOLDING AND LABOUR HIRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 98 OF 2010 
CITATION NO. 2010 WAIRC 01201 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01188 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES GORDON  ADRIAN BURGESS 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 111 OF 2010 
CITATION NO. 2010 WAIRC 01188 
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Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01174 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES IAN LEWIS 

APPLICANT 
-v- 
UNITED INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 80 OF 2010 
CITATION NO. 2010 WAIRC 01174 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01159 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JACOB SCHNEIDER 

APPLICANT 
-v- 
SAFE & SOUND SCAFFOLDING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 47 OF 2010 
CITATION NO. 2010 WAIRC 01159 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01194 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JAMIE HODGE 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 17 OF 2010 
CITATION NO. 2010 WAIRC 01194 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01158 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JAMIE PITCHERS 

APPLICANT 
-v- 
UNITED INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 45 OF 2010 
CITATION NO. 2010 WAIRC 01158 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01163 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JAN TAJADA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 59 OF 2010 
CITATION NO. 2010 WAIRC 01163 
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Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01178 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JASON PANUCCIO 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 112 OF 2010 
CITATION NO. 2010 WAIRC 01178 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01170 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JARRYD BLACKLEDGE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 70 OF 2010 
CITATION NO. 2010 WAIRC 01170 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01169 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JOHN LOCHHEAD 

APPLICANT 
-v- 
UNITED INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 69 OF 2010 
CITATION NO. 2010 WAIRC 01169 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01167 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JULIAN MIDDLETON 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 66 OF 2010 
CITATION NO. 2010 WAIRC 01167 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01195 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JURI KUTT 

APPLICANT 
-v- 
SAFE AND SOUND LABOUR HIRE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 22 OF 2010 
CITATION NO. 2010 WAIRC 01195 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01193 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JUSTIN HILL 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 16 OF 2010 
CITATION NO. 2010 WAIRC 01193 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01192 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES KANE FENTON 

APPLICANT 
-v- 
SAFE AND SOUND LABOUR HIRE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 12 OF 2010 
CITATION NO. 2010 WAIRC 01192 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01171 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LEE LUANGSY 

APPLICANT 
-v- 
UNITED INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 76 OF 2010 
CITATION NO. 2010 WAIRC 01171 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01160 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LUKE DAVIES 

APPLICANT 
-v- 
MODERN INDUSTRIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 50 OF 2010 
CITATION NO. 2010 WAIRC 01160 
 

Result Order issued 
Representation 
Applicant Mr T Kucera ( of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01198 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LYNDON NANKIVELL 

APPLICANT 
-v- 
THISTLE FABRICATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 73 OF 2010 
CITATION NO. 2010 WAIRC 01198 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01204 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MARK VANDERSLUIS 

APPLICANT 
-v- 
SAFE & SOUND SCAFFOLDING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 105 OF 2010 
CITATION NO. 2010 WAIRC 01204 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01179 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MATTHEW BROWN 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 113 OF 2010 
CITATION NO. 2010 WAIRC 01179 
 

Result Order issued 
Representation 
Applicant Ms N Ireland (as agent) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01173 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MOSES YUSUF 

APPLICANT 
-v- 
UNITED INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 79 OF 2010 
CITATION NO. 2010 WAIRC 01173 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01203 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES PAUL SIDON 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 104 OF 2010 
CITATION NO. 2010 WAIRC 01203 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01164 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES RICHARD DENNIS 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 60 OF 2010 
CITATION NO. 2010 WAIRC 01164 
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Result Order issued 
Representation 
Applicant Mr T Kucera ( of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01175 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ROBERT LOCHHEAD 

APPLICANT 
-v- 
UNITED INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 81 OF 2010 
CITATION NO. 2010 WAIRC 01175 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01189 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES RODNEY COWPER 

APPLICANT 
-v- 
MACCA'S BOILERMAKING 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 54 OF 2010 
CITATION NO. 2010 WAIRC 01189 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01187 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ROLAND WALL 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 121 OF 2010 
CITATION NO. 2010 WAIRC 01187 
 

Result Order issued 
Representation 
Applicant Ms N Ireland 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01172 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SHAUN ATHERTON 

APPLICANT 
-v- 
UNITED INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 78 OF 2010 
CITATION NO. 2010 WAIRC 01172 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01181 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SYDNEY HYMUS 

APPLICANT 
-v- 
K AND K ELECTRICAL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 115 OF 2010 
CITATION NO. 2010 WAIRC 01181 
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Result Order issued 
Representation 
Applicant Ms N Ireland (as agent) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01197 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES TOKI TUHAKARAINA 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 DECEMBER 2010 
FILE NO/S OSHT 39 OF 2010 
CITATION NO. 2010 WAIRC 01197 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2010 WAIRC 00131 
THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CONTRACT HEAVY HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 24 MARCH 2010 
FILE NO. RFT 23 OF 2009 
CITATION NO. 2010 WAIRC 00131 
 

Result Direction Issued 
Representation  
Applicant Ms M Papa 
Respondent Mr S Brown of counsel 
 

Direction 
HAVING heard Ms Papa as agent on behalf of the applicant and Mr S Brown of counsel on behalf of the respondent the 
Commission, sitting as the Road Freight Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-
Drivers (Contracts and Disputes) Act, 2007 hereby directs – 

1. THAT the applicant file and serve on the respondent further and better particulars of its claim by no later than 
30 March 2010. 

2. THAT the respondent file and serve upon the applicant particulars of its notice of answer by 6 April 2010. 
3. THAT the parties confer in relation to the particulars of claim and particulars of answer respectively. 
4. THAT the conciliation conference be adjourned to a date to be fixed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01140 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 3 DECEMBER 2010 
FILE NO/S RFT 26 OF 2010 
CITATION NO. 2010 WAIRC 01140 
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Result Application dismissed 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr C Boys 
 

Order 
WHEREAS the notice of referral to the Tribunal in the herein matter was filed on 9 September 2010 by which the applicant claims 
on behalf of Oceanside Haulage Pty Ltd sums in respect of payment claims against the respondent; 
AND WHEREAS on 26 October 2010 the Tribunal convened a conciliation conference pursuant to s 44 of the Owner-Drivers 
(Contracts and Disputes) Act 2007 (“the OD Act”) at which the matters in dispute between the parties were not resolved by 
agreement; 
AND WHEREAS by notice of hearing dated 22 November 2010 the Tribunal has listed the matter for hearing and determination on 
18 January 2011; 
AND WHEREAS the Tribunal in application RFT 19 of 2010 on 30 November 2010 upheld an objection to the jurisdiction of the 
Tribunal to hear an application before it on the ground that the party to the relevant owner-driver contract in those proceedings was 
not eligible to be enrolled as a member of the Transport Workers Union (WA) Branch for the purposes of a referral to the Tribunal 
pursuant to s 40(a)(ii) of the OD Act; 
AND WHEREAS the applicant has informed the Tribunal that the referral to the Tribunal in this matter suffers from the same 
defect as in application RFT 19 of 2010 but the party to the relevant owner-driver contract Oceanside Haulage Pty Ltd reserves the 
right to refer the matters which are the subject of the dispute in the herein proceedings to the Tribunal and requests that the hearing 
date presently listed for 18 January 2011 be reserved in respect of any such referral; 
NOW THEREFORE the Tribunal, pursuant to the powers conferred on it under the OD Act hereby makes the following orders – 

(1) THAT the application be and is hereby dismissed for want of jurisdiction. 
(2) THAT Oceanside Haulage Pty Ltd reserves the right to refer the matters which are the subject of the 

dispute between the parties in the herein application to the Tribunal. 
(3) THAT any such notice of referral to the Tribunal be listed for hearing and determination on 

18 January 2010. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01137 
DISPUTE RE TERMINATION AND BREACH OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PERTH FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 30 NOVEMBER 2010 
FILE NO/S RFT 19 OF 2010 
CITATION NO. 2010 WAIRC 01137 
 

Result Application dismissed 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr D Heldsinger of counsel 
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Consent Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Mr D Heldsinger of counsel on behalf of the respondent 
the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contract and Disputes) Act, 2007 and by consent 
hereby orders – 

(1) THAT the referral by the applicant made on 17 June 2010 to the Tribunal be and is hereby dismissed 
for want of jurisdiction. 

(2) THAT MKZ Transport Pty Ltd (“MKZ”) reserves the right to refer the matters which are the subject of 
the dispute between the parties to the Tribunal (“referral”). 

(3) THAT if the referral is made: 
(a) MKZ will, within 10 business days of the filing of the referral, file and serve particulars of 

its claim including details of any loss and damage (“particulars of claim”); 
(b) The RESPONDENT will, within 10 business days of the service of the particulars of claim 

on the respondent, file and serve its reply to the particulars; 
(c) The parties will exchange any documents by way discovery within 10 business days of the 

service of the reply on MKZ; and 
(d) The referral be listed for hearing for 3 days at the first available dates convenient to the 

Tribunal and the parties (“hearing”). 
(4) THAT the submissions made by the parties in these proceedings (as recorded in the transcript) relevant 

to the issue of the Tribunal’s jurisdiction be adopted for the referral. 
(5) THAT the parties to provide any supplementary submissions on jurisdiction either  - 

(a) in writing no later than 7 days before the hearing; or 
(b) orally at the commencement of the hearing, as determined by the Tribunal. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 




