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1 PULLIN J:  This is an appeal pursuant to s 90 of the Industrial Relations Act 1979 (WA), read with s 33S of the Police 

Act 1892 (WA), against orders of the Western Australian Industrial Relation Commission that: 
(a) pursuant to s 33U(1) of the Police Act, the appellant's decision to remove the respondent from office was 

harsh, oppressive or unfair; and 
(b) pursuant to s 33U(2) of the Police Act the respondent's removal from office is and is to be taken to have 

always been of no effect from 12 October 2008. 
2  The right to appeal under s 90 of the Act is restricted.  None of the grounds of appeal are grounds permitted by 

s 90.  This court therefore has no jurisdiction to entertain them and as a result, the appeal must be dismissed for the 
reasons which are set out below. 

3  Early in 2005, the respondent joined the WA Police Service.  In 2005, the Police Force came into possession of 
information alleging that the respondent had sexually penetrated a girl without her consent in circumstances of 
aggravation, in that at the time she was over the age of 13 years and under the age of 16 years contrary to s 326 of the 
Criminal Code (WA).  The Police Internal Investigation Unit carried out an investigation and in due course prepared a 
loss of confidence report dated 10 May 2006, recommending that the appellant issue the respondent with a Notice of 
Intention to Remove the respondent from the Police Force of Western Australia pursuant to s 33L(1) of the Police Act.  
This report contained a summary of investigation by an investigating officer dated 4 May 2006.  On 15 May 2006, the 
appellant issued a Notice of Intention to Remove the respondent pursuant to s 33L(1). 

4  On 7 June 2006 the respondent provided a written response and requested that his removal be deferred pending 
the outcome of a criminal trial, the respondent having been charged with aggravated sexual penetration on 28 March 
2006. 

5  As a result, the appellant deferred removal action pending the outcome of the trial.  On 12 February 2008, the 
respondent was convicted of the charge following a trial by judge alone.  On the same day the appellant issued a Notice of 
Removal from the Police Force.  On 19 March 2008 the respondent appealed against the conviction and on 6 March 2008 
the respondent appealed against the removal to the Full Bench of the commission.   

6  On 26 September 2008, the Court of Appeal allowed the appeal against conviction, quashed the conviction and 
ordered a retrial.  On 5 February 2009, the DPP filed a notice of discontinuance of the charge.  On 12 August 2009, the 
commission granted leave to the respondent to tender new evidence, namely the Court of Appeal's reasons for decision in 
AM v The State of Western Australia [2008] WASCA 196 and the evidence of the discontinuance of the charge.  On 
11 September 2009, the appellant filed reformulated reasons for removal as permitted pursuant to s 33R(8)(a) of the 
Police Act.  The respondent then filed amended grounds of appeal.   

7  On 4 December 2009, the commission found that the removal was harsh, oppressive and unfair: see AM v 
Commissioner of Police [2009] WAIRC 1285.  Subsequently, on 11 February 2010, the commission found that it was not 
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impracticable to order that the respondent's removal is to be taken to have always been of no effect: AM v Commissioner 
of Police [2010] WAIRC 61.  On 1 April 2010, the orders referred to at the beginning of these reasons were made. 

8  On 8 April 2010, the appellant filed a notice of appeal.  The grounds of appeal read: 
1. The Commission erred in law in construing Division 2 of Part IIB of the Police Act 1892 by 

having no or insufficient proper regard to the effect of Section 33W of the Police Act. 
2. The Commission erred in law in failing to properly consider the reasons to remove the 

Respondent in accordance with Section 33Q(1) of the Police Act 1892. 
3. The Commission erred in law in construing section 33Q(1) of the Police Act 1892 by 

determining the decision to remove the Respondent from the Police Force was unfair. 
4. The Commission erred in law in construing section 33Q(4) of the Police Act 1892 by: 

(a) giving excessive weight to the interests of the Respondent in considering the public 
interest in determining the appeal; 

(b) failing to have sufficient regard to the interests of the Appellant; 
(c) failing to have proper regard to the special nature of the relationship between the 

Appellant and the Respondent. 
(d) incorrectly determining the use that could be made by the Commissioner of the Trial 

Judge's comments after the Respondent's conviction was quashed. 
5. The Commission erred in law in finding that the Appellant could not in accordance with the 

requirements of Division 2 of Part IIB of the Police Act 1892 reasonably and fairly conclude on 
the evidence available and considered by him that he had lost confidence in the Respondent. 

6. The Commission erred in law in construing section 33U of the Police Act 1892 by concluding 
that the Appellant could not on the evidence available and considered by him retain a lack of 
confidence in the Respondent that  made reinstatement impracticable because of the 
presumption of innocence. 

9  The appellant informed the court that grounds 2 to 5 were an elaboration of ground 1 and that if ground 1 failed, 
then grounds 2 to 5 must also fail. 

10  Ground 1 and grounds 2 to 5 relate to the commission's reasons in AM v The Commissioner of Police [2009] 
WAIRC 1285 and ground 6 relates to the reasons in AM v Commissioner of Police [2010] WAIRC 61. 

The right of appeal 
11  Section 90 of the Industrial Relations Act when read together with s 33S of the Police Act confers a limited right 

of appeal to the Western Australian Industrial Appeal Court from a decision of the commission.  As modified, s 90 reads: 
(1) Subject to this section, an appeal lies to the Court in the manner prescribed from a decision of 

the Commission under s 33U of the Police Act 1892 - 
(a) on the ground that the decision is in excess of jurisdiction in that the matter the 

subject of the decision is not an industrial matter; 
(b) on the ground that the decision is erroneous in law in that there has been an error in 

the construction or interpretation of any Act, regulation, award, industrial agreement 
or order in the course of making the decision appealed against; or 

(c) on the ground that the appellant has been denied the right to be heard, 
  but upon no other ground. 

(2) An appeal under this section shall be instituted within 21 days from the date of the decision 
against which the appeal is brought and may be instituted -  
(a) by any party to the proceedings wherein the decision was made; or 
(b) by any other person who was an intervener in those proceedings. 

(3) On the hearing of the appeal the Court may confirm, reverse, vary, amend, rescind, set aside, or 
quash the decision the subject of appeal and may remit the matter to the President, the Full 
Bench, or the Commission in Court Session, as the case requires, for further hearing and 
determination according to law. 

(3a) If any ground of the appeal is made out but the Court is satisfied that no injustice has been 
suffered by the appellant or a person who is a member of or represented by the appellant, the 
Court shall confirm the decision the subject of appeal unless it considers that there is good 
reason not to do so. 

(4) The Court may at any time, if it considers that to do so will not prejudice any party to an appeal 
under this section -  
(a) correct clerical mistakes in its judgments or orders, or errors arising in its judgments 

or orders from accidental slips or omissions; and 
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(b) generally correct any minor irregularities in its proceedings. 
12  The appellant did not argue that s 90(1)(a) or (c) applies.  The appellant contended that s 90(1)(b) applied and that 

the grounds of appeal were permitted by that provision.  The task of the appellant was therefore to establish that the 
decision of the commission was erroneous in law 'in that there has been an error in the construction or interpretation of 
any Act, regulation, award, industrial agreement or order in the course of making the decision appealed against'.  The 
word 'decision' is defined in s 7(1) as including 'award, order, declaration or finding'.   

Ground 1 
13  The relevant decision in relation to this ground was the order made by the commission that the appellant's 

removal of the respondent from office was harsh, oppressive or unfair.  The Act which the appellant contended was 
misconstrued was the Police Act. 

14  In the course of reasons for decision, at [47], Chief Commissioner Beech (Harrison C & Mayman C agreeing) 
referred to a submission made on behalf of the appellant that the appellant did not have before him the material contained 
in the summary of investigation.  After first observing, at [47], that it was 'not clear' that the Commissioner of Police 
relied upon this material, Beech CC said [48]: 

The Commissioner of Police may not have relied upon this material due to the second difficulty which is 
that prior to AM's conviction, the Commissioner of Police recognised that the material contained in the 
Summary of Investigation was untested.  It was, as Mr Andretich stated, a suspicion and therefore, 
properly in my view, the Commissioner of Police decided not to take removal action pending the outcome 
of the criminal trial in relation to the charges preferred against AM under s 326 of the Criminal Code 
(Tab 2).  The fact is that the material contained in the Summary of Investigation remains untested.  The 
reformulated reasons at [25] states that the Commissioner of Police relies upon the Summary of Facts in 
his response of 30 June 2009, however to the extent that the Summary of Facts states as fact the allegation 
made against AM (particularly [3] to [6]), the Commissioner of Police is not able to fairly rely upon the 
Summary at all: the allegation still remains an allegation and it has not been established as a fact.  
Therefore the earlier decision of the Commissioner of Police not to take removal action pending the 
outcome of the criminal trial in relation to the charges remains.  I find Ground 3 is made out. 

15  If the appellant had an unrestricted right of appeal, it may have been arguable that the commission erred in 
excluding from consideration the summary of facts, or at least the evidence led in relation to the asserted facts, but the 
appellant does not have such a right.  The court only has jurisdiction to entertain appeals against a decision which is 
erroneous in law 'in that' there has been an error in the construction or interpretation of an Act, regulation, award, 
industrial agreement or order 'in the course of' making the decision appealed against: s 90(1)(b) Industrial Relations Act. 

16  The appellant submitted that the commission paid no regard or no sufficient regard to s 33W of the Police Act.  
There are two difficulties with that submission.  The first is that it is quite clear that the commission did have regard to 
s 33W.  At [13], the commission noted that the appellant referred to s 33W of the Police Act which Beech CC set out in 
full. 

17  When referring to ground 2, Beech CC said: 
[I]t is argued on behalf of AM, that although s 33W means that the Commissioner of Police is not 
precluded from acting to remove AM, he  had decided to wait for the outcome of the criminal trial in 
relation to the charges preferred against AM [18].  

18  At [29] Beech CC referred to the respondent's submission that at the date of his removal, the disposition of the 
criminal charge against him had not been finally determined and then said: 

In response, the Commissioner of Police submits that there is no obligation upon him to wait for that 
appeal period to expire.  I agree with this submission in part, because of the terms of s 33W which I have 
set out earlier in these reasons. 

19  Finally, the commission concluded that it was unfair to remove AM from the Police Force, stating: 
It was unfair because notwithstanding s 33W, the Commissioner of Police had decided not to take 
removal action pending the outcome of the criminal trial [56]. 

These extracts from Beech CC's reasons show that regard was had to s 33W.  The second difficulty for the appellant is the 
fact that as appears from the quoted paragraphs, the commission properly understood and construed s 33W.  As a result, 
ground 1 should be dismissed.  It follows that grounds 2 to 5 must also be dismissed. 

Ground 6 
20  As stated above, this ground relates to the commission's decision in [2010] WAIRC 61.  These reasons were 

published after submissions were received about whether it was appropriate to invoke s 33U(3) of the Police Act.  
Section 33U(1) states that the section applies if the commission decides on an appeal that the decision to take removal 
action relating to the appellant was harsh, oppressive or unfair.  The commission had made such a decision.  
Section 33U(2) states that if the section applies, and unless an order is made under s 33U(3), the commission may order 
that the appellant's removal from office is, and is to be taken to have always been of no effect.  Section 33U(3) provides 
that: 

If, and only if, the WAIRC considers that it is impracticable for it to be taken that the appellant’s removal 
from office is and has always been of no effect, the Commission may instead of making an order under 
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subsection (2), subject to subsections (5) and (6), order the Commissioner of Police to pay the appellant 
an amount of compensation for loss or injury caused by the removal. 

21 The appellant submitted that it was impracticable for an order to be made under s 33U(2).  In making that 
decision, the commission had to consider the matters set out in s 33U(4) which reads: 
In considering whether or not it is impracticable for it to be taken that the appellant’s removal from office 
is and has always been of no effect it is relevant to consider - 
(a) whether the position occupied by the appellant at the time of his or her removal is vacant; and 
(b) whether there is another suitable vacant position in the Police Force. 

22  An issue arose in the commission about whether in considering the question of impracticability, the two factors 
referred to in s 33U(4)(a) and (b) were the only factors which could be taken into account.  The appellant submitted they 
were not the only factors which could be taken into account and the commission agreed with that submission. 

23  There is no dispute that the appellant took into account the two relevant considerations referred to in s 33U(4).  
Ground 6 asserts that the commission erred in law 'by concluding that the appellant could not on the evidence available, 
and considered by him, retain a lack of confidence in the respondent that made reinstatement impracticable because of the 
presumption of innocence'.  Even if the commission erred in that respect, the error is not an error in the construction or 
interpretation of s 33U. 

24  As a result, this court has no  jurisdiction to entertain any of the grounds of appeal.  The appeal must be dismissed 
for that reason. 

25 BUSS J:  I agree with Pullin J. 
26 LE MIERE J:  I agree with Pullin J.   
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Transport Workers' Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 58 IR 22 

Western Australian Builders' Labourers, Painters and Plasterers Union of Workers v Clark (1995) 62 IR 334 

 

1 PULLIN J:  On 4 August 2010, this court dismissed an appeal by the appellant against a decision of the Western 
Australian Industrial Relations Commission.  The respondent sought an order that the appellant pay the respondent's costs 
of the appeal.  The appellant opposed this order.  The court called for written submissions from the parties with a decision 
on costs to be made on the papers. 

2  Section 86(2) of the Industrial Relations Act 1979 (WA) (the Act) provides this court with the power to award 
costs: 

In the exercise of its jurisdiction under this Act the Court may make such orders as it thinks just as to the 
costs and expenses (including the expenses of witnesses) of proceedings before the Court, including 
proceedings dismissed for want of jurisdiction, but costs shall not be given to any party to the proceedings 
for the services of any legal practitioner or agent of that party unless, in the opinion of the Court, the 
proceedings have been frivolously or vexatiously instituted or defended, as the case requires, by the other 
party. 

3  The operation of s 86(2) was explained by this court in Matthews v Cool or Cosy Pty Ltd [2003] WASCA 136 
[9]: 

It is clear that the policy envisaged by s 86(2) is that it will be on very rare occasions that a costs order 
will be made.  Proceedings will have been 'frivolously or vexatiously' instituted where it can be said that 
the matter was 'so obviously untenable that it cannot possibly succeed'; 'manifestly groundless'; 'so 
manifestly faulty that it does not admit of argument'; that it 'discloses a case which the court is satisfied 
cannot succeed'; or that 'under no possibility can there be a good cause of action'.  See Transport Workers 
Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 58 IR 22 at 26-
27. 

4  I am grateful to Buss J for his thorough review of other cases and his conclusions about the meaning of the words 
'frivolous' and 'vexatious'.  I adopt what his Honour has said on the subject. 

5  The respondent submits that the proceedings were frivolously or vexatiously instituted because the grounds of 
appeal did not conform to s 90 of the Act which specifies the permitted grounds for an appeal to this court. 

6  The appellant submits that the proceedings were not frivolous or vexatious.  The appellant contends that the 
appeal raised: 

(a) 'serious matters' concerning the 'special relationship' between the Commissioner of Police and a police officer 
where the officer's conviction is set aside and reinstatement where the Commissioner retains a lack of 
confidence in the officer despite the commission determining his or her removal was unfair; and 

(b) the proper application of s 33W of the Police Act 1892 (WA). 

7  The appellant submitted that these matters were 'in the public interest and of concern to the Commissioner having 
regard to his powers and duties under the Police Act in maintaining public confidence in the Police Force'. The appellant 
also submitted that the appeal 'tested the limits' of this court's jurisdiction under s 90(1)(b), was 'clearly arguable' and that 
simply because the appeal failed for lack of jurisdiction did not make it frivolous or vexatious, especially where this court 
did not suggest the appeal was instituted or argued frivolously or vexatiously. 

8  The appellant's submissions should be rejected.  The appellant had six grounds of appeal but conceded that 
grounds 2 to 5 simply elaborated on ground 1 and that if ground 1 failed, then grounds 2 to 5 must also fail.  
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9  The appellant's first ground of appeal read: 

The Commission erred in law in construing Division 2 of Part IIB of the Police Act 1892 by having no or 
insufficient proper regard to the effect of Section 33W of the Police Act. 

10  This court found that it was 'quite clear' that the commission did have regard to s 33W.  The ground as formulated 
had no merit because such an appeal ground was not permitted under s 90(1)(b).  Even if the ground had been permitted it 
must have been dismissed because, as this court found, it was self-evident from the commission's reasons that the 
commission properly considered and construed the section [19]. 

11  Grounds 2 to 5 therefore fell away. 
12  The appellant's sixth ground of appeal read: 

The Commission erred in law in construing section 33U of the Police Act 1892 by concluding that the 
Appellant could not on the evidence available and considered by him retain a lack of confidence in the 
Respondent that made reinstatement impracticable because of the presumption of innocence. 

13  This court found that even if the error asserted in ground 6 was made out, it was not an error of construction or 
interpretation and thus did not fall within s 90(1)(b). 

14  As a result, the appeal was dismissed because the court had no jurisdiction to entertain any of the appellant's 
grounds of appeal under s 90.  In my opinion, the appeal was at all material times so obviously untenable that it could not 
possibly succeed, it was manifestly groundless, and the court was satisfied that none of the grounds could succeed.  It will 
not always follow that an appeal will be held to have been frivolously instituted merely because the grounds are grounds 
which the court holds it has no jurisdiction to entertain.  However, this was a very plain case involving a well-resourced 
appellant represented by the State Solicitor and it should have been apparent when the proceedings were instituted that 
none of the grounds were permitted under s 90 and that they could not succeed.  Consequently, the proceedings were 
frivolously instituted.  In my opinion, this is one of the rare cases where the appellant must pay the respondent's costs of 
the appeal. 

15  The respondent sought an order that costs be fixed at $3,500.  The appellant made no submissions about quantum.  
The amount sought is reasonable. 

16  The order should be that the appellant pay the respondent's costs of the appeal fixed in the sum of $3,500. 
17 BUSS J:  On 4 August 2010, this court dismissed the appellant's appeal under s 90 of the Industrial Relations Act 1979 

(WA) (the Act), read with s 33S of the Police Act 1892 (WA), against orders of the Western Australian Industrial 
Relations Commission that: 
(a) pursuant to s 33U(1) of the Police Act, the appellant's decision to remove the respondent from office was 

harsh, oppressive or unfair; and 
(b) pursuant to s 33U(2) of the Police Act, the respondent's removal from office is, and is to be taken to have 

always been, of no effect from 12 October 2008. 
18  Section 90 of the Act confers a limited right of appeal to this court from, relevantly, any decision of the 

Commission.  By s 90(1) an appeal lies: 
(a) on the ground that the decision is in excess of jurisdiction in that the matter the subject of the 

decision is not an industrial matter; 
(b) on the ground that the decision is erroneous in law in that there has been an error in the 

construction or interpretation of any Act,  
regulation, award, industrial agreement or order in the course of making the decision appealed 
against; or 

(c) on the ground that the appellant has been denied the right to be heard, 
but upon no other ground. 

19  The appellant sought to base his alleged right of appeal on s 90(1)(b).  His grounds of appeal read: 
1. The Commission erred in law in construing Division 2 of Part IIB of the Police Act 1892 by 

having no or insufficient proper regard to the effect of Section 33W of the Police Act. 
2. The Commission erred in law in failing to properly consider the reasons to remove the 

Respondent in accordance with Section 33Q(1) of the Police Act 1892. 
3. The Commission erred in law in construing section 33Q(1) of the Police Act 1892 by 

determining the decision to remove the Respondent from the Police Force was unfair. 
4. The Commission erred in law in construing section 33Q(4) of the Police Act 1892 by: 

(a) giving excessive weight to the interests of the Respondent in considering the public 
interest in determining the appeal; 

(b) failing to have sufficient regard to the interests of the Appellant; 
(c) failing to have proper regard to the special nature of the relationship between the 

Appellant and the Respondent. 
(d) incorrectly determining the use that could be made by the Commissioner of the Trial 

Judge's comments after the Respondent's conviction was quashed. 
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5. The Commission erred in law in finding that the Appellant could not in accordance with the 
requirements of Div 2 of Pt IIB of the Police Act 1892 reasonably and fairly conclude on the 
evidence available and considered by him that he had lost confidence in the Respondent. 

6. The Commission erred in law in construing section 33U of the Police Act 1892 by concluding 
that the Appellant could not on the evidence available and considered by him retain a lack of 
confidence in the Respondent that  made reinstatement impracticable because of the 
presumption of innocence. 

20  At the hearing of the appeal, counsel for the appellant put his case on the basis that grounds 2 - 5 were an 
elaboration of ground 1.  He conceded that if ground 1 failed then grounds 2 - 5 must also fail. 

21  This court held that it had no jurisdiction to entertain any of the grounds of appeal and, for that reason, the appeal 
was dismissed.  See The Commissioner of Police of Western Australia v AM [2010] WASCA 163.   

22  When this court published its reasons for decision and made an order dismissing the appeal, counsel for the 
respondent applied for an order that the appellant pay the respondent's costs of the appeal, being for the services of his 
counsel and solicitors, fixed in the sum of $3,500.  The appellant opposed the application.   

23  This court's jurisdiction with respect to costs is set out in s 86(2) of the Act, which provides: 

In the exercise of its jurisdiction under this Act the Court may make such orders as it thinks just as to the 
costs and expenses (including the expenses of witnesses) of proceedings before the Court, including 
proceedings dismissed for want of jurisdiction, but costs shall not be given to any party to the proceedings 
for the services of any legal practitioner or agent of that party unless, in the opinion of the Court, the 
proceedings have been frivolously or vexatiously instituted or defended, as the case requires, by the other 
party. 

24  Three general observations may be made about this court's power under s 86(2) to order the unsuccessful party to 
an appeal to pay the costs of any other party for the services of, relevantly, any legal practitioner of that party. 

25  First, the court has no power to order the unsuccessful party to pay the costs of any other party for the services of 
any legal practitioner of that party unless, in the opinion of the court, 'the proceedings have been frivolously or 
vexatiously instituted or defended, as the case requires' by the unsuccessful party.   

26  Secondly, if the court is of the opinion, in a particular case, that the proceedings were frivolously or vexatiously 
instituted or defended, as the case may be, the formation of this opinion enlivens the court's discretion to order the 
unsuccessful party to pay the costs of any other party for the services of any legal practitioner of that party.  It does not, 
however, follow that where the test for enlivening the court's discretion to award legal costs has been satisfied that an 
order for the payment of those costs will necessarily be made.  Where the test is satisfied, the court may, nevertheless, 
having regard to the general policy of s 86(2) and all the circumstances of the case, decide, in the exercise of its 
discretion, to make no order as to costs.  See Heidt v Chrysler Australia Ltd (1976) 26 FLR 257, 275 (Northrop J); 
Hatchett v Bowater Tutt Industries Pty Ltd (No 2) (1991) 28 FCR 324, 326 (von Doussa J).   

27  Thirdly, the test for enlivening the court's power to order the payment of legal costs is whether the proceedings 
have been frivolously or vexatiously instituted or defended, as the case may be, and not whether the proceedings are in 
fact frivolous or vexatious.  See Re Vernazza [1960] 1 QB 197, 208 (Ormerod LJ); Hutchison v Bienvenu (Unreported, 
HCA, 19 October 1971) 11 (Walsh J); Jones v Skyring (1992) 109 ALR 303, 309 - 310 (Toohey J). 

28  The words 'frivolously' and 'vexatiously', in the expression 'the proceedings have been frivolously or vexatiously 
instituted or defended' in s 86(2), are adverbs.  They relate to the verbs 'instituted' or 'defended'.  The Act does not define 
'frivolously' or 'vexatiously'.   

29  The ordinary meaning of 'frivolous', in relation to a claim, is, relevantly, having no reasonable grounds for the 
claim.  The ordinary meaning of 'vexatious', in relation to a claim, is, relevantly, instituting the claim without sufficient 
grounds for success purely to cause trouble or annoyance to the other party.  See the Shorter Oxford English Dictionary, 
(5th ed) 1038, 3529; Mudie v Gainriver Pty Ltd (No 2) [2002] QCA 546; [2003] 2 Qd R 271 [35] - [37] (McMurdo P & 
Atkinson J), [59] - [61] (Williams JA).  It is apparent from the ordinary meaning of these words that 'frivolous' is, in 
substance, a subset of 'vexatious'. 

30  The words 'frivolous' and 'vexatious' have been considered extensively in the context of the exercise by the courts 
of their summary powers to strike out a pleading, or an action or defence, on the ground that the pleading, action or 
defence is frivolous or vexatious.  The word 'vexatious' has also received consideration on numerous occasions in the 
context of proceedings to restrain vexatious litigants. 

31  In General Steel Industries Inc v Commissioner for Railways (NSW) [1964] HCA 69; (1964) 112 CLR 125, the 
defendants sought to set aside the plaintiff's writ and statement of claim or, alternatively, to stay further proceedings 
thereon, upon the ground that the plaintiff had 'no viable cause of action against them or any of them' (126) (emphasis 
added).  Barwick CJ considered the circumstances in which an action may be summarily dismissed by a court under 
counterpart rules to O 26 r 18 of the High Court Rules 1952 which, at the material time, provided: 

(1) The Court or a Justice may order a pleading to be struck out on the ground that it does not 
disclose a reasonable cause of action or answer. 
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(2) In that case, or in the case of the action or defence being shown by the pleadings to be frivolous 
or vexatious, the Court or a Justice may order the action to be stayed or dismissed, or judgment 
to be entered accordingly, as is just. 

His Honour also referred to cases where the inherent jurisdiction of the court had been invoked.   
32  Barwick CJ said: 

The plaintiff rightly points out that the jurisdiction summarily to terminate an action is to be sparingly 
employed and is not to be used except in a clear case where the Court is satisfied that it has the requisite 
material and the necessary assistance from the parties to reach a definite and certain conclusion.  I have 
examined the case law on the subject, to some of which I was referred in argument and to which I append 
a list of references.  There is no need for me to discuss in any detail the various decisions, some of which 
were given in cases in which the inherent jurisdiction of a court was invoked and others in cases in which 
counterpart rules to Order 26, r 18, were the suggested source of authority to deal summarily with the 
claim in question. It is sufficient for me to say that these cases uniformly adhere to the view that the 
plaintiff ought not to be denied access to the customary tribunal which deals with actions of the kind he 
brings, unless his lack of a cause of action - if that be the ground on which the court is invited, as in this 
case, to exercise its powers of summary dismissal - is clearly demonstrated. The test to be applied has 
been variously expressed; 'so obviously untenable that it cannot possibly succeed'; 'manifestly groundless'; 
'so manifestly faulty that it does not admit of argument'; 'discloses a case which the Court is satisfied 
cannot succeed'; 'under no possibility can there be a good cause of action'; 'be manifest that to allow them' 
(the pleadings) 'to stand would involve useless expense'. 
At times the test has been put as high as saying that the case must be so plain and obvious that the court 
can say at once that the statement of claim, even if proved, cannot succeed; or 'so manifest on the view of 
the pleadings, merely reading through them, that it is a case that does not admit of reasonable argument'; 
'so to speak apparent at a glance'. 
As I have said, some of these expressions occur in cases in which the inherent jurisdiction was invoked 
and others in cases founded on statutory rules of court but although the material available to the court in 
either type of case may be different the need for exceptional caution in exercising the power whether it be 
inherent or under statutory rules is the same (128 - 129).  (emphasis added) 

33  As I have mentioned, the word 'vexatious', in its ordinary meaning, has a broader connotation than the word 
'frivolous'.  This is reflected in the authorities concerned with the summary termination of pending proceedings.  In Re 
Williams and Australian Electoral Commission (1995) 21 AAR 467, the Administrative Appeals Tribunal (Mathews J 
(President), Hill & Beaumont JJ (Presidential Members)) said that the test to be applied in determining whether pending 
proceedings are vexatious can be expressed either subjectively or objectively, depending upon the head of 'vexatiousness' 
under consideration (474 - 475).  Their Honours referred to this statement of Roden J in Attorney-General v Wentworth 
(1988) 14 NSWLR 481-: 

It seems then that litigation may properly be regarded as vexatious forpresent purposes on either objective 
or subjective grounds.  I believe that the test may be expressed in the following terms: 
1. Proceedings are vexatious if they are instituted with the intention ofannoying or embarrassing 

the person against whom they are brought. 
2. They are vexatious if they are brought for collateral purposes, and not for the purpose of having 

the court adjudicate on the issues to which they give rise. 
3. They are also properly to be regarded as vexatious if, irrespective of the motive of the litigant, 

they are so obviously untenable or manifestly groundless as to be utterly hopeless (491). 
34  In Transport Workers' Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 

58 IR 22, Western Australian Builders' Labourers, Painters and Plasterers Union of Workers v Clark (1995) 62 IR 334 
and Matthews v Cool or Cosy Pty Ltd [2003] WASCA 136, this court adopted, in relation to the expression 'the 
proceedings have been frivolously or vexatiously instituted or defended' in s 86(2), the various expressions of the test 
referred to by Barwick CJ in General Steel Industries for deciding whether a claim or defence in pending  proceedings 
should be summarily terminated on the ground that it does not disclose a reasonable cause of action or defence.  It was  
unnecessary in those cases for this court to consider the broader connotation of 'vexatiously' compared with 'frivolously'.   

35  As Kennedy, Rowland & Nicholson JJ noted in Tip Top Bakeries, s 86(2) must be applied in the context of the 
Act as a whole and having regard to the relative informality of proceedings before the Commission and the general policy 
of not awarding costs (27).  In Clark, Kennedy, Rowland and Franklyn JJ said that the policy envisaged within s 86(2) 
indicates that it will only be on 'very rare occasions' that the costs of a legal practitioner will be awarded (335). 

36  It is plain from the earlier decisions of this court to which I have referred that something substantially more than 
either a lack of success, or the prospect of a lack of success, must be established before an unsuccessful party can be held 
to have frivolously or vexatiously instituted or defended, as the case may be, an appeal under s 90.  So, relevantly to the 
present case, not every appeal which is determined to be without merit, either because this court does not have jurisdiction 
or otherwise, will necessarily have been instituted frivolously or vexatiously. 

37  In the present case, the respondent did not suggest (and it could not properly have been suggested) that the appeal 
was instituted with the intention of annoying or embarrassing the respondent or for an impermissible collateral 
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purpose.  Rather, the respondent contended, in essence, that, viewed objectively, the appeal was at all material times so 
obviously untenable or manifestly groundless as to be utterly hopeless. 

38  Although the appellant failed because, on analysis, none of his grounds of appeal was a ground in respect of 
which an appeal lies under the limited right of appeal conferred by s 90, this appeal was not one of those very rare 
occasions on which the costs of a legal practitioner should be awarded.  I would not characterise the appellant's grounds 
of appeal as being 'so obviously untenable that they cannot possibly succeed', 'manifestly groundless' or 'so manifestly 
faulty that they do not admit of argument'.  Accordingly, the appeal was not instituted frivolously or vexatiously.  The 
respondent's application for costs should be dismissed. 

39 LE MIERE J:  I agree with Buss J that the respondent's application for costs should be dismissed for the reasons stated 
by his Honour.   

 
 

2011 WAIRC 00018 
APPEAL AGAINST THE DECISION OF THE COMMISSION IN MATTER NO. APPL 8 OF 2008 GIVEN ON 1 APRIL 

2010 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

PARTIES THE COMMISSIONER OF POLICE OF WESTERN AUSTRALIA 
APPELLANT 

-v- 
AM 

RESPONDENT 
CORAM PULLIN J 
 BUSS J 
 LE MIERE J 
DATE HEARD MONDAY, 14 JUNE 2010 
DATE DELIVERED MONDAY, 22 NOVEMBER 2010 
FILE NO/S IAC 2 OF 2010 
CITATION NO. 2011 WAIRC 00018 
 

Result The application for costs be dismissed 
Representation 
Appellant Mr GTW Tannin (of Senior Counsel) and Mr RJ Andretich (of Counsel) 
Respondent Ms KA Vernon and Ms CE Adams (both of Counsel) 
 

Order 
HAVING HEARD Mr GTW Tannin (of Senior Counsel) and Mr RJ Andretich (of Counsel), for the Appellant, and Ms KA Vernon 
and Ms CE Adams (both of Counsel), for the Respondent, THE COURT HEREBY ORDERS THAT:- 

The application for costs be dismissed. 
(Sgd.)  J SPURLING, 

[L.S.] Clerk of Court. 
 

FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00026 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MINISTER FOR EDUCATION 
APPELLANT 

-and- 
LIQUOR HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 13 JANUARY 2011 
FILE NO FBA 17 OF 2010 
CITATION NO. 2011 WAIRC 00026 
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Result Order issued 
Appearances 
Appellant Mr A Shuy (of counsel) and with him Mr R J Andretich (of counsel) 
Respondent Mr M J Aulfrey (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 12 January 2011, and having heard Mr A Shuy (of counsel) and 
with him Mr R J Andretich (of counsel) on behalf of the appellant, and Mr M J Aulfrey (of counsel) for the respondent, the Full 
Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT this appeal be adjourned sine die. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2010 WAIRC 01250 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL ROBINSON 
APPLICANT 

-and- 
MR PHIL WOODCOCK, ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, 
TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENT 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE THURSDAY, 23 DECEMBER 2010 
FILE NO/S PRES 6 OF 2010 
CITATION NO. 2010 WAIRC 01250 
 

Result Order issued 
 

Order 

HAVING heard Mr P Robinson on his own behalf as the applicant and Mr J Nolan (of counsel) on behalf of the respondent, the 
Acting President, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders that – 

1. The date for compliance with Order 2 made by the Acting President on 28 October 2010 be extended to Tuesday, 
11 January 2011; 

2. The date for compliance with Order 3 made by the Acting President on 28 October 2010 be extended to Thursday, 
3 March 2011. 

3. The matter be listed for further directions on Tuesday, 8 March, 2011 at 10:30 am in Court 3. 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2010 WAIRC 01259 
ABORIGINAL MEDICAL SERVICE EMPLOYEES' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S APPL 111 OF 2008 
CITATION NO. 2010 WAIRC 01259 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 40 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed For Mention on 20 December 2010; 
AND WHEREAS on 10 December 2010 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01257 
AMBULANCE SERVICE EMPLOYEES' AWARD, 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
ST JOHN AMBULANCE AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S APPL 109 OF 2008 
CITATION NO. 2010 WAIRC 01257 
 
Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS this is an application pursuant to section 40 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed For Mention on 20 December 2010; 
AND WHEREAS on 10 December 2010 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01260 
ANIMAL WELFARE INDUSTRY AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WA BRANCH 

APPLICANT 
-v- 
MR P S ADAMS AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO APPL 97 OF 2008 
CITATION NO. 2010 WAIRC 01260 
 
Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 40 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed For Mention on 20 December 2010; 
AND WHEREAS on 10 December 2010 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01258 
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
THE HONOURABLE MINISTER FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S APPL 110 OF 2008 
CITATION NO. 2010 WAIRC 01258 
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Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 40 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed For Mention on 20 December 2010; 
AND WHEREAS on 10 December 2010 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

NOTICES—Award/Agreement matters— 

2011 WAIRC 00024 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 1 of 2011 

APPLICATION FOR A NEW AWARD ENTITLED 
“ABORIGINAL COMMUNITIES AND ORGANISATIONS (WESTERN AUSTRALIA) INTERIM AWARD 2011” 

NOTICE is given that an application was made to the Commission, on 6 January 2011, by the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, under the Industrial Relations Act 1979, for the above named Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 

1. PARTIES BOUND BY THIS AWARD 
3.1 This award shall apply throughout the state of Western Australia to the Aboriginal Communities and 

Organisations industry and to 
3.1.1 each employer therein; and 
3.1.2 each employee therein who is 

(a) eligible for membership of the Western Australian Municipal, Administrative, Clerical and 
Services Union of Employees; and 

(b) employed in a classification to which this award applies; 
3.1.3 the Union and its officers 

3.2 This award does not apply to: 
3.2.1 employees who are CDEP Participants. 
3.2.2 employees: 

3.2.2(a) who are eligible to be members of the Australian Liquor, Hospitality and Miscellaneous 
Workers Union; 

3.2.2(b) who are engaged in work that is covered by any of the Western Australian State awards (as 
amended from time to time) listed in schedule E of this award; and 

3.2.2(c) whose classification under that award (however described) is also nominated in schedule E of 
this award. 

… 
6. DEFINITIONS 
… 
6.2 CDEP means Community Development Employment Projects.  This is a program funded by the Aboriginal and 

Torres Strait Islander Commission which provides indigenous people with an alternative to unemployment 
benefits. 

6.3 CDEP Participant means a person engaged and paid under the CDEP program. 
 … 

6.7 Employer means any employer to whom this award applies. 
… 
6.11 Union means the Western Australian Municipal, Administrative, Clerical and Services Union of Employees. 
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… 
 SCHEDULE E – WESTERN AUSTRALIAN STATE AWARDS 
 (See clause 3 of this award) 
 Aged and Disabled Persons Hostels Award 1987 
 Qualified Cook 
 Cook Working Alone 
 Other Cook 
 Supervisor 
 Assistant Supervisor 
 Domestic Workers 
 Driver 
 Aboriginal Medical Services Employees’ Award No. A26 of 1987 
 Field Officer 
 Environmental Health Worker 
 Conditionally Registered Health Worker 
 A Fully Certificated Health Worker 
 A Fully Certificated Health Worker – Medication Certificate Grade 1 
 A Fully Certificated Health Worker – Medication Certificate Grade 2 
 Regional Health Coordinator 
 Enrolled Nurse 
 Enrolled Nurse – Special Class 
 Junior Employees 
 Gardener 
 Domestic 
 Cook 
 Driver of Motor Vehicle (under 1.2 tonnes) 
 Driver of Motor Vehicle (exceeding 1.2 tonnes capacity but not exceeding 3 tonnes capacity) 
 Bus Driver (under 25 passengers) 
 Storeperson (Grade 1) 
 Leading Hands 
 Nurses’ (Aboriginal Medical Services) Award No. A23 of 1987 
 Nurse Grade 1 
 Nurse Grade 2 
 Child Care (Subsidised Centres) Award No. A26 of 1985 
 Administrators / Directors 
 Pre-school Teachers 
 Child Care Workers 
 Child Care Aide 
 Cook / Gardener 
 Domestic Employee 
 Children’s Services (Private) Award – Award No. A10 of 1990 
 Child Care Support Employee – Grade One – Cleaner 
 Child Care Support Employee – Grade One – Kitchen Hand 
 Child Care Support Employee – Grade Two 
 Child Care Giver 
 Qualified Child Care Giver 
 Assistant Director 
 Pre-school Teachers 
 Director 
 Director Grade One 
 Teachers’ Aides (Independent Schools) Award 1988 
 Teachers’ Aide 
 Teachers’ Aide (in Aboriginal Schools) 
 Teachers’ Aide (in Special Schools) 
 Child Care Workers 
 School Employees (Independent Day and Boarding Schools) Award 1980 
 Cleaner 
 Domestic employees including Kitchen Attendant, House Attendant, Dining Attendant,  Laundry Attendant and Sewing 

Attendant 
 Gardener / Groundsperson Grade 1 
 First Cook (Grade 1), or Cook Working Alone 
 Gardener / Groundsperson, Grade 2 
 Sewing Supervisor 
 Senior Gardener / Groundsperson, Grade 1 
 First Cook Grade 2 
 Senior Gardener / Groundsperson, Grade 2 
 Tradesperson Cook 
 Head Groundsperson 
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 Further, this award will not apply to employees eligible to be members of the ALHMWU, provided this exception shall 
not apply to persons primarily engaged in social and community services work (as defined in clause 7). 

 SCHEDULE F – EMPLOYER PARTIES BOUND BY THIS AWARD 
 The parties who are bound by this award are listed below. 
 PERTH REGION 

Aboriginal Alcohol and Drug Service (AADS)(Inc) 
  

Derbarl Yerrigan Health Service   
 Swan Valley Nyungah Community Aboriginal Corporation   
 ALBANY REGION   
 Southern Aboriginal Corporation   
 PORT HEDLAND REGION   
 Bloodwood Tree Association   
 Onslow Women’s Group Corporation   
 Pilbara Aboriginal Land Council   
 BROOME REGION 
 Kullari Regional Council 

  

 GERALDTON / CARNARVON REGION 
 Yamatji Regional Council 

  

 KALGOORLIE REGION   
 Bay of Isles Aboriginal Community Inc.   
 Goldfields Land Council Aboriginal Corporation   

 WESTERN DESERT REGION   
 Ngaanyatjarra Council (Aboriginal Corporation)   
 Warburton Community Incorporated   
 KUNUNURRA REGION   

 Kalumburu Aboriginal Association   
 DERBY REGION 

 Winun Ngari Aboriginal Corporation 
  

  

A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
12 January 2011 

 
 

2011 WAIRC 00025 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 2 of 2011 

APPLICATION FOR A NEW AWARD ENTITLED 
“CRISIS ASSISTANCE, SUPPORTED HOUSING INDUSTRY – WESTERN AUSTRALIAN INTERIM AWARD 2011” 

NOTICE is given that an application was made to the Commission, on 6 January 2011, by the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, under the Industrial Relations Act 1979, for the above named Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 
 4 COVERAGE OF AWARD 

 4.1 This award shall apply throughout the state of Western Australia to the crisis assistance and supported 
housing industry and to 

4.1.1 each employer therein; and 
4.1.2 each employee therein who is 

(a) eligible for membership of the Western Australian Administrative, Clerical and Services Union 
of Employees; and 

(b) employed in a classification to which this award applies. 
4.1.3 the union and its officers.    

 4.2 This award will not apply to those persons employed in: 
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4.2.1 the industries or industrial pursuits of cleaners, security officers, caretakers, gardeners, laundry workers 
and/or domestic work/domestic workers; nor 

4.2.2 the provision of supported and/or related support services which are specifically for aged, infirm, 
physically, psychiatrically or developmentally disabled persons or persons suffering from drug or 
alcohol addiction, or children under the aged of twelve years. 

4.2.3 This award does not apply to a person who is in Holy Orders or is a member of a Religious institute 
unless it is so stated in a written contract of employment between the person and the employer. 

… 
CLASSIFICATION AND SALARY RATES 

… 
Level  
Community Services Worker 1  
 1
 2
Community Services Worker 2  
 1
 2
 3
Community Services Worker 3  
 1
 2
 3
Community Services Worker 4  
 1
 2
 3
 4
Community Services Worker 5  

 1
 2
 3
Community Services Worker 6  
 1
 2
 3
Community Services Worker 7  
 1
 2
 3
Community Services Worker 8  
 1
 2
 3
Community Services Worker 9  
 1

A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
12 January 2011 

 
 

2011 WAIRC 00037 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 4 of 2010 

APPLICATION FOR A NEW AWARD 
ENTITLED “LOCAL GOVERNMENT OFFICERS (WESTERN AUSTRALIA) INTERIM AWARD, 2011” 

NOTICE is given that an application was made to the Commission, on 24 December 2010, by Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, under the Industrial Relations Act 1979, for the above named award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder: 
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5. – OPERATION OF AWARD (INCIDENCE AND DURATION) 
5.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not, and upon the Union/s their officers and members. 
13. – SALARIES – MINIMUM ANNUAL 

13.5 General minimum salary scale 
Level 1; 
Level 2; 
Level 3; 
Level 4; 
Level 5; 
Level 6; 
Level 7; 
Level 8; 
Level 9. 
13.7 Negotiated salaries 
Chief Executive Officer; 
Executive Officer. 
A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
14 January 2011 

 
 

2011 WAIRC 00017 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. A 81 of 2007 
APPLICATION FOR VARIATION OF AN AWARD ENTITLED  

"MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992” 
NOTICE is given that an application on the Commission’s own motion has been made under s 40B of the Industrial Relations Act 
1979 to vary the above Award. 
As far as relevant, those parts of the proposed variation which relate to area of operation or scope are published hereunder:- 
SCHEDULE B – LIST OF RESPONDENTS: Delete this schedule and insert in lieu: 

SCHEDULE B – LIST OF RESPONDENTS 
Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 1927 (WA) as: 

(i)  the Hospitals formerly comprised in the Metropolitan Health Service Board; 
(ii)  the Peel Health Service Board; and 
(iii)  the WA Country Health Service.  

Director General 
Department of Agriculture and Food 
Director General 
Department of Culture and the Arts 
Director General 
Department of Environment and Conservation 
Director General 
Department of Housing 
Commissioner 
Main Roads Western Australia 
Minister for Police 
Minister for Emergency Services 
Minister for Corrective Services 
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Governing Council of Central Institute of Technology 
Governing Council of Durack Institute of Technology 
Governing Council of Challenger Institute of Technology 
Governing Council of CY O'Connor Institute  
Governing Council of Great Southern Institute of Technology 
Governing Council of Kimberley College of TAFE 
Governing Council of Pilbara TAFE 
Governing Council of South West Institute of Technology 
Governing Council of Polytechnic West 
Governing Council of West Coast Institute of Technology 
The Director General 
Department of Education 
Attorney General 
Minister for Child Protection 
Minister for Community Services 
Minister for Seniors and Volunteering 
Minister for Women’s Interests 
Minister for Youth 
Minister for Disability Services 
Minister for Culture and the Arts 
WA Alcohol and Drug Authority 
Director General 
Disability Services Commission 
General Manager 
Metropolitan Cemeteries Board 
Zoological Parks Authority 
20 Labouchere Road 
SOUTH PERTH WA 6151 
Chief Executive Officer 
Western Australian Sports Centre Trust trading as VenuesWest 
Minister for Sport and Recreation 
Minister for Racing and Gaming 
Director General 
Department of Mines and Petroleum 
Director General 
Department of State Development 
Minister for Housing 
Director 
Country High School Hostels Authority 
Rottnest Island Authority 

A copy of the proposed variation may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
7 January 2011 
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2011 WAIRC 00038 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 2 of 2010 

APPLICATION FOR A NEW AWARD 
ENTITLED “MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) INTERIM AWARD 2011” 

NOTICE is given that an application was made to the Commission, on 24 December 2010, by Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, under the Industrial Relations Act 1979, for the above named award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder: 

5. – OPERATION OF AWARD (INCIDENCE AND DURATION) 
5.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not, and upon the Union/s their officers and members. 
16. – WAGES 

16.1 – Classification level 
level 1; 
level 2; 
level 3; 
level 4; 
level 4A; 
level 5; 
level 6. 
A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
14 January 2011 

 
 

2011 WAIRC 00005 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. PSAA 1 of 2010 

APPLICATION FOR A NEW AWARD ENTITLED 
“WESTERN AUSTRALIA POLICE AUXILIARY OFFICERS’ AWARD 2010” 

NOTICE is given that an application was made to the Commission, on 17 December 2010, by The Civil Service Association of 
Western Australia Incorporated, under the Industrial Relations Act 1979, for the above named Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 

1.3 – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia. 

1.4 – SCOPE 
This Award shall apply to all Police Auxiliary Officers appointed and employed by the Commissioner of Police, Western Australia 
Police Service, who are members of, or eligible to become members of, The Civil Service Association of Western Australia 
Incorporated. 
A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
22 December 2010 
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2011 WAIRC 00028 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 3 of 2010 

APPLICATION FOR A NEW AWARD 
ENTITLED “SOCIAL AND COMMUNITY SERVICES – (WESTERN AUSTRALIA) INTERIM AWARD 2011” 

NOTICE is given that an application was made to the Commission, on 24 December 2010, by Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees, under the Industrial Relations Act 1979, for the above named award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder: 

5. – COVERAGE OF AWARD 
5.1 This Award will apply throughout the State of Western Australia to all employers in the social and community services 

industry and those of their employees who are eligible to join the Western Australian Municipal, Administrative, Clerical 
and Services Union of Employees (whether members or not) and the Union and its officers 

5.2 This Award will not apply to those persons employed in: 
5.2.1 a service, the predominant function of which is the provision of crisis and supported accommodation and/or 

related support services except those specifically providing services to people with disabilities; 
5.2.2 a service, the predominant function of which is the provision of a community based labour market programme; 

or 
5.2.3 a service, the predominant function of which is the provision of family day care and child care services. 
5.3 This Award does not apply to a person who is in Holy Orders or is a member of a Religious Institute unless it is so stated 

in a written contract of employment between the person and the employer. 
14. – CLASSIFICATIONS AND SALARY 

Community Services Worker 1; 
Community Services Worker 2; 
Community Services Worker 3; 
Community Services Worker 4; 
Community Services Worker 5; 
Community Services Worker 6; 
Community Services Worker 7; 
Community Services Worker 8; 
Community Services Worker 9. 

Schedule 
RESPONDENTS 

ANGLICARE GPO BOX C138   PERTH WA 6000 
DRUG ARM WA INC PO BOX 165   ARMADALE WA 6992 
MARRA WORRA WORRA  
ABORIGINAL CORPORATION PO BOX 35   FITZROY 

CROSSING WA 6765 

RELATIONSHIPS AUSTRALIA PO BOX 1206   WEST 
LEEDERVILLE WA 6901 

RICHMOND FELLOWSHIP OF WA PO BOX 682   BENTLEY WA 6982 
THE SALVATION ARMY PO BOX 8498   PERTH BC WA 6849 

SHELTER WA 1ST FLOOR, CLAISEBROOK 
LOTTERIES HOUSE 

33 MOORE 
STREET EAST PERTH WA 6004 

SUSSEX STREET COMMUNITY 
LAW SERVICE INC LOCKED BAG 2   EAST VICTORIA 

PARK WA 6981 

TENANTS ADVICE SERVICE INC PO BOX 6057   EAST PERTH WA 6892 
UNITINGCARE WEST GPO BOX B74   PERTH WA 6838 
WESTERN AUSTRALIAN 
COUNCIL OF SOCIAL SERVICES 

CITY WEST LOTTERIES 
HOUSE 

2 DELHI 
STREET WEST PERTH WA 6005 

YOUTH LEGAL SERVICE 138 MURRAY STREET   PERTH WA 6000 

A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
12 January 2011 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2010 WAIRC 01256 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICKY BALDWIN 
APPLICANT 

-v- 
20*20 PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S B 113 OF 2010 
CITATION NO. 2010 WAIRC 01256 
 

Result Order issued 
Representation 
Applicant Mr N Baldwin 
Respondent Ms K Woods (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at that conference the applicant attended with his representative however there was no appearance on behalf of 
the respondent; 
AND WHEREAS on 21 October 2010 the Commission convened a further conference; 
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS a further conference was listed on 5 November 2010; 
AND WHEREAS the conference was adjourned due to the unavailability of the Commissioner; 
AND WHEREAS a further conference was listed on 12 November 2010; 
AND WHEREAS at that conference the respondent attended however there was no appearance on behalf of the applicant; 
AND WHEREAS the application was listed for a To show cause hearing on 25 November 2010; 
AND WHEREAS the hearing was adjourned due to the unavailability of the Commissioner; 
AND WHEREAS the application was further listed for a To show cause hearing on 13 December 2010; 
AND WHEREAS at that hearing there was no appearance by the parties; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01255 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NICKY BALDWIN 
APPLICANT 

-v- 
20*20 PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S U 113 OF 2010 
CITATION NO. 2010 WAIRC 01255 
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Result Order issued 
Representation 
Applicant Mr N Baldwin 
Respondent Ms K Woods (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 4 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at that conference the applicant attended with his representative however there was no appearance on behalf of 
the respondent; 
AND WHEREAS on 21 October 2010 the Commission convened a further conference; 
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS a further conference was listed on 5 November 2010; 
AND WHEREAS the conference was adjourned due to the unavailability of the Commissioner; 
AND WHEREAS a further conference was listed on 12 November 2010; 
AND WHEREAS at that conference the respondent attended however there was no appearance on behalf of the applicant; 
AND WHEREAS the application was listed for a To show cause hearing on 25 November 2010; 
AND WHEREAS the hearing was adjourned due to the unavailability of the Commissioner; 
AND WHEREAS the application was further listed for a To show cause hearing on 13 December 2010; 
AND WHEREAS at that hearing there was no appearance by the parties; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00034 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JESSE BOOTH 
APPLICANT 

-v- 
ALL BOAT BUSINESS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S U 73 OF 2010 
CITATION NO. 2011 WAIRC 00034 
 

Result Dismissed 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 21 May 2010 the Commission contacted the applicant by telephone about serving the application upon the 
respondent in accordance with the Commission’s regulations and the applicant requested further time to consider what he wished to 
do with his application and undertook to advise the Commission within one week of his intentions however, this did not occur; and 
WHEREAS on 27 July 2010 the Commission again contacted the applicant by telephone and the applicant advised that he did not 
wish to proceed with his application  however, in a further telephone conversation a short time later he asked for a copy of his 
application to be sent to him as he  wanted further time to consider his options; and 
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WHEREAS on 29 July 2010 the Commission wrote to the applicant enclosing the documentation he had requested and the 
applicant was advised that he was to advise his intentions in relation to the matter by the close of business on Friday 6 August 2010; 
and 
WHEREAS on 25 August 2010 the respondent lodged a Notice of Answer and Counter-proposal with respect to this matter; and 
WHEREAS the Commission convened a conference on 30 September 2010 for the purpose of conciliating between the parties; and 
WHEREAS the applicant did not attend the conference; and 
WHEREAS on 6 October 2010 the Commission wrote to the applicant requesting he contact the Commission by no later than 
4.00pm on Wednesday 13 October 2010 to provide advice as to why he did not attend the conference; and 
FURTHER the applicant was advised that if he did not contact the Commission by this date or provide an adequate reason for his 
non-attendance at the conference that the matter may be listed for a show cause hearing as to why the matter should not be 
dismissed; and 
WHEREAS as the applicant did not contact the Commission by the due date the matter was listed for a show cause hearing on 
14 January 2011 and the applicant was advised that non-attendance by the applicant at these proceedings will result in an order 
being issued dismissing the application for want of prosecution; and 
WHEREAS the applicant did not attend the show cause hearing on 14 January 2011 nor did he advise the Commission beforehand 
as to any reason why he was unable to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01267 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL GRAF 
APPLICANT 

-v- 
LEN WOONINGS 
TOTAL EDEN/ALBANY DRILLING 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S U 177 OF 2010 
CITATION NO. 2010 WAIRC 01267 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 16th day of December 2010 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS following the conference the parties agreed to a settlement in respect of all matters associated with the employment; 
and 
WHEREAS on the 24th day of December 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
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2010 WAIRC 01238 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES C. A. HAYDEN 
APPLICANT 

-v- 
PALACE CLEANING SERVICES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 21 DECEMBER 2010 
FILE NO/S U 112 OF 2010 
CITATION NO. 2010 WAIRC 01238 
 

Result Order issued 
Representation 
Applicant Ms M Aulfrey (of counsel) 
Respondent Mr N Ismail-Zia 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 31 August 2010 and 10 September 2010 the Commission convened conferences for the purpose of 
conciliating between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing and determination on 8 December 2010; 
AND WHEREAS with the consent of the parties the hearing adjourned into conference; 
AND WHEREAS at the conference agreement was able to be reached between the parties; 
AND WHEREAS on 8 December 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01239 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LYNETTE MCSHERRY 
APPLICANT 

-v- 
LINDSAY ROBESON (T/A RAY WHITE REAL ESTATE ROBESON & ASSOC) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 21 DECEMBER 2010 
FILE NO/S B 198 OF 2009 
CITATION NO. 2010 WAIRC 01239 
 

Result Order issued 
Representation 
Applicant Ms L McSherry 
Respondent Mr D.M Jones (as agent) and later Mr P Murray (of counsel) 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 18 January 2010 and 24 March 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing and determination on 6 September 2010; 
AND WHEREAS with the consent of the parties the hearing adjourned into conference; 
AND WHEREAS at the conference agreement was able to be reached between the parties; 
AND WHEREAS on 8 December 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00035 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA ELIZABETH PETTERSEN 
 KIM DARRYL PETTERSEN 

APPLICANTS 
-v-  
PORT HEDLAND PEACE MEMORIAL SEAFARERS CENTRE INC 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD TUESDAY, 30 NOVEMBER 2010, WEDNESDAY, 1 DECEMBER 2010, THURSDAY, 2 

DECEMBER 2010, FRIDAY, 3 DECEMBER 2010, MONDAY, 6 DECEMBER 2010 
DELIVERED FRIDAY, 14 JANUARY 2011 
FILE NO. B 55 OF 2010, B 56 OF 2010 
CITATION NO. 2011 WAIRC 00035 
 

CatchWords Industrial law – Whether the WAIRC has jurisdiction to deal with claims for enforcement of contracts 
of employment – Whether applications deal with non-excluded matters under s 27(1) of the Fair Work 
Act 2009 (Cth) – Denied contractual benefits – National system employer – Voluntary committee – 
Unsatisfactory performance and conduct – Repudiation of contract of employment – Breach of 
contract of employment – Co-terminus contract of employment – Implied terms – Failure to mitigate 
loss – Commonwealth of Australia Constitution Act s 51, s 54, s 55 – Fair Work Act 2009 (Cth) 
s 27(1), s 27(1)(c), s 27(2)(o) , s 542(1), s 543 – Fair Work Act 1994 (SA) – Fair Work Bill 
Explanatory Memorandum – Industrial Relations Act 1979 s 23, s 26, s 29(1)(b)(ii)  

Result Jurisdiction found, applications dismissed 
Representation  
Applicants Mr G McCorry as agent 
Respondent Mr T Caspersz of counsel and Ms M Ivanovski of counsel 
 

Reasons for Decision 
1 Each of the applicants has referred to the Commission a claim in accordance with s 29(1)(b)(ii) of the Industrial Relations Act 

1979 (the IR Act) that they have been denied by their employer benefits arising from their contracts of employment.  Those 
benefits are said to have arisen when the respondent dismissed Mr Pettersen on 20 November 2009 in circumstances where 
their contracts of employment are said to have provided fixed terms of two years.  At the time of termination of employment 
they had been employed for approximately eight and a half months of the two year term.   

JURISDICTION 
2 The applicants and the respondent agree that the respondent is a national system employer within the meaning of that term as it 

is used in the Fair Work Act 2009 (Cth) (the FW Act), on the basis of its substantial trading activities through its shop, bar and 
currency changing operations.   



28 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

3 The issue is whether the applications deal with non-excluded matters pursuant to s 27(1) of the FW Act.  If so, then the 
Commission has jurisdiction to deal with them.  If not, then it does not have jurisdiction.   

“Deals With” 
4 In its Outline of Submissions at [16] – [20] the respondent said that to be a non-excluded matter the relevant law, being the 

IR Act, must deal with the non-excluded matter as the main or substantial subject of the law.  The respondent refers to the 
decision in Resch v Federal Commissioner of Taxation (1942) 66 CLR 226 per Dixon J at 223.  The respondent did not 
elaborate on this point when addressing those submissions.  The essential point the respondent sought to make was that the 
law, in this case, the IR Act, could deal only with the issue of the non-excluded matter.  To support this contention the 
respondent referred to s 55 of the Commonwealth of Australia Constitution Act, which provides that: 

“Tax Bill 
Laws imposing taxation shall deal only with the imposition of taxation, and any provision therein dealing with any other 
matter shall be of no effect. 
Laws imposing taxation, except laws imposing duties of customs or of excise, shall deal with one subject of taxation only; 
but laws imposing duties of customs shall deal with duties of customs only, and laws imposing duties of excise shall deal 
with duties of excise only.” 

5 The respondent referred to a number of cases dealing with taxation law for the purpose of illustrating the limitation of the laws 
“dealing with” the subjects of taxation, customs and excise. 

6 I note that s 55 of the Constitution falls within Part V – Powers of the Parliament.  That Part also contains s 51 which sets out 
the legislative powers of the Commonwealth Parliament, including the “power to make laws for the peace, order, and good 
government of the Commonwealth with respect to: 

“(i)   trade and commerce with other countries, and among the States; 
(ii)   taxation; … 
…  
(xx)   foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth;” 

7 Section 54 – Appropriation Bills has a similar limitation to that in s 55.  It is only in respect of ss 54 and 55 that the 
Constitution provides that there is such a limitation that those laws shall deal only with the subject matter concerned, or that 
any provisions dealing with any other matter is of no effect.  Part V of the Constitution does not impose such limitations on the 
other powers set out in s 51.  

8 I do not accept that the requirement in the Constitution for very particular types of laws to deal only with the specified subject 
matter applies to the term “deals with” in s 27(1)(c) of the FW Act so as to mean that only a State law which deals mainly or 
substantially with claims for the enforcement of contracts of employment meets the requirement.  Section 55 of the 
Constitution and the authorities referred to have application to those particular issues and there is no suggestion that the 
principle applies beyond that limited area.  

Enforcement 
9 Secondly, the respondent says that a claim referred under s 29(1)(b)(ii) of the IR Act does not deal with the non-excluded 

matter provided for in s 27(2)(o) of the FW Act of dealing with claims for the enforcement of contracts of employment.   
10 The respondent also refers to the Explanatory Memorandum to the Fair Work Bill 2008 where reference was made to s 14 of 

the Fair Work Act 1994 (SA) as being an example of a law contemplated by the provision for enforcement. 
11 The respondent says that s 543 of the FW Act, which provides for applications to the Federal Court to enforce an entitlement, is 

the nature of the enforcement provisions referred to in s 27(2)(o) of the FW Act.  By contrast it is said that s 29(1)(b)(ii) of the 
IR Act is not an enforcement provision.   

12 By reference to various authorities, the respondent says that s 29(1)(b)(ii) of the IR Act provides for an award of compensation 
for a denied contractual benefit as constituting the redress to resolve the conflict in relation to an industrial matter (see 
Matthews v Cool or Cosy Pty Ltd (“Cool or Cosy”) [2004] WASCA 114 per Steytler J at [24] and [27]; Hotcopper Australia 
Ltd v Saab [2002] WASCA per Anderson J [18] and [24]; Dellys v Elderslie Finance Corporation Ltd [2002] WASCA 161 per 
Anderson J (Presiding Judge) at [5]).  The respondent says that an award of compensation for denied contractual benefits is not 
enforcement of a contract and therefore s 29(1)(b)(ii) does not deal with claims for enforcement of contracts.  Therefore these 
claims do not relate to matters which are non-excluded matters pursuant to s 27(1)(c) and (2)(o) of the FW Act.   

13 The applicants say that the Commission’s powers are those conferred by s 23 of the IR Act, subject to the limits imposed by the 
IR Act itself, and that accordingly the Commission’s powers are at large.  Those powers are not defined by particular remedies, 
nor is the Commission limited to the remedy claimed, but what it can do is subject to the IR Act and principles.  The power 
under the IR Act and the Commission’s jurisdiction enable the Commission to deal with claims for enforcement of contracts of 
employment by reference to s 23 and the definition of industrial matter; s 29(1)(b)(ii) merely enables an individual employee to 
bring a particular claim.   

14 In Christos Triantopoulos v Shell Company of Australia Ltd [2011] WAIRC 00004 I examined the Commission’s jurisdiction 
in respect of whether the I R Act is a State law dealing with a claim for enforcement of a contract of employment, being a non-
excluded matter specified in s 27(2)(o) of the FW Act.  In doing so I examined in detail the decisions of the Industrial Appeal 
Court in Cool or Cosy and of the Full Bench in Saldanha v Fujitsu Australia Pty Ltd [2008] WAIRC 01732; (2009) 89 WAIG 
76.  Those decisions examined the Commission’s jurisdiction and powers set out in s 26 in relation to a claim referred to the 
Commission by an employee under s 29(1)(b).  In the process of that consideration members of both the Industrial Appeal 
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Court and the Full Bench made comments which set the context of a claim referred under s 29(1)(b)(ii) as being an application 
or claim to enforce a contract of employment.  I adopt my reasons in Triantopoulos v Shell and my conclusions in that matter 
so far as they deal with the same issue in this matter raised by the respondent, as to the Commission’s jurisdiction to enforce 
contracts of employment.   

15 As to the respondent’s argument that s 543 of the FW Act is of the nature of a law which deals with enforcement, the comments 
I have made in Triantopoulos v Shell regarding the comparative jurisdictions in Western Australia and South Australia apply 
equally in this instance also.  Merely because other jurisdictions have their jurisdictions and powers arranged in a particular 
way does not exclude the IR Act providing for the Commission to have jurisdiction to enforce contracts of employment. 

16 Section 543 of the FW Act falls within Chapter 4 – Compliance and Enforcement and provides for a national system employee 
or a national system employer to apply to the Federal Court or the Federal Magistrates Court to enforce an entitlement arising 
under s 542(1).  Those entitlements are not contractual entitlements of the same nature as those referred to in s 29(1)(b)(ii) of 
the IR Act.  They are entitlements arising from National Employment Standards, modern awards, enterprise agreements, 
workplace determinations, national minimum wage orders, or equal remuneration orders, that is, “safety net contractual 
entitlements”.  These are more akin to those entitlements which can be enforced under the IR Act by the Industrial Magistrate’s 
Court.  They are not common law contractual entitlements as are those dealt with on a referral of a claim under s 29(1)(b)(ii) of 
the IR Act (see Cool or Cosy). 

17 Therefore I conclude that the Commission’s jurisdiction is to deal with an industrial matter which includes the power to 
compel by order the performance of a benefit under the contract of employment or make a monetary order in the nature of 
damages, and includes the jurisdiction to enforce a breach of a contract of employment referred under s 29(1)(b)(ii).  Such a 
claim is a claim for enforcement of a contract of employment and therefore a non-excluded matter under s 27(2)(o) of the 
FW Act.  Accordingly, I find that the Commission has jurisdiction to deal with these claims.  

THE SUBSTANTIVE CLAIMS 
18 The Commission has heard evidence from the applicants, Barbara Elizabeth Pettersen and Kim Darryl Pettersen; Kaye 

Falconer Richardson, the Honorary Secretary of the respondent’s Committee of Management (the Committee); Mark James 
Connolly, parish priest and chaplain of the respondent; Carol Ann Morgan, the Centre’s manager at the time the applicants 
were engaged; Andrew Paul Gillie and Shelley Ann Gillie, who were initially volunteers at the Centre and upon the resignation 
of Carol Morgan and her husband Peter Morgan, were appointed as administrator and centre assistant of the Centre 
respectively; and John James Kingdom, the President of the Committee. 

Background 
1. The Centre 
19 The respondent is an incorporated association jointly sponsored by “two international Seafarers’ Welfare Agencies, namely 

The Apostleship of the Sea and The Mission to Seafarers”.  The Patrons of the association are the Anglican Bishop of the 
North West and the Catholic Bishop of Geraldton.  There are two directors of the association appointed by the two sponsoring 
organisations, each in conjunction with a Patron (Exhibit R8 – Witness Statement of John James Kingdom, Attachment JJK 1 – 
The Port Hedland Peace Memorial Seafarers’ Centre Incorporated Constitution).  The respondent might simply be described as 
a Christian mission jointly supported and assisted by the Anglican and Catholic churches.  Its first object is “[to advance] the 
social, material and spiritual welfare of seafarers” (Exhibit R8 – Witness Statement of John James Kingdom – Attachment 
JJK 1, the Port Hedland Peace Memorial Seafarers’ Centre Incorporated Constitution, clause 3 – Objects).   

20 The Centre performs its mission primarily by providing a welcoming and supportive place where seafarers of all nationalities 
coming into the port of Port Hedland can spend time relaxing; change foreign currency; purchase items including phone cards, 
toiletries, souvenirs; have access to computers, printers, telephones and other services, and receive Christian counselling and 
spiritual and emotional support.  

21 As noted above the Centre operates a shop, a bar and a currency changing service.  This means there are a number of tills and a 
float for those tills.  The currency changing service relies on a separate float kept in a blue tin.  The significance of this will be 
clear later. 

22 The evidence demonstrates that seafarers attending the Centre may have been at sea for many months; may be alone, friendless 
and lonely in port; they may be in difficulty, may have experienced bereavements and other family and personal problems 
while away from home.  They may have had problems on board their ships.  Many do not speak English, or have limited 
English.  The mission of the Centre is to help them in those circumstances.  That help may be in the form of someone to listen 
to their problems, to give them moral support, comfort or guidance, including spiritual support, in particular but not 
exclusively, by the chaplain.  Other members of staff are also expected to “act in accordance with the [Christian ethos] … [to] 
show compassion” (Exhibit R3 – Witness Statement of Father Mark James Connolly at [49]). 

23 The Centre consists of a main building comprising a recreation room with games and television; computers and telephones; a 
shop which sells various items including religious materials; a chapel; a licensed bar, and a manager’s flat which is down a 
passageway adjacent to the bar area.  Apart from the main building, a few metres away, is a house used to accommodate other 
permanent staff members.  Initially Mr and Mrs Pettersen lived in this house, however they moved into the manager’s flat and 
were living there at the time their employment terminated.  

24 The Centre operates buses which have regular runs to various parts of the port to collect seafarers from their vessels and return 
them there, to drop them in the town at shops, and collect them from the town, and to collect them from or deliver them to the 
airport.  The buses are housed under cover adjacent to the main building. 

25 The Centre is operated by the Committee which meets each month.  The Committee is made up of interested members of the 
community along with the chaplain and director.  It has employed a manager or administrator.  When the applicants were first 
employed, Carol Ann Morgan and her husband Peter were employed at the Centre.  They retired around September/October 
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2009 and were replaced by Andrew and Shelley Gillie.  Mrs Gillie is Mrs Morgan’s daughter.  There is some conflict in the 
evidence as to whether Mrs Morgan was the manager and her husband was a centre assistant, or whether they were joint 
managers, and whether Andrew Gillie was subsequently the administrator and Shelley Gillie a centre assistant, or whether they 
were joint managers.  This conflict is significant because this apparent lack of clarity appears to have affected staff 
relationships.  However I conclude that Carol Morgan was the manager and Peter Morgan was a centre assistant, and Andrew 
Gillie was the administrator and Shelley Gillie was a centre assistant. 

26 The Centre relied heavily on volunteers to perform its mission.  Some of the members of the Committee were also volunteers 
and participated in a roster.  Those volunteers worked both alongside and replaced the paid members of staff, both in a formal 
roster and on an ad-hoc basis when they were able to.  As volunteers they had no obligation to attend as does a paid employee, 
and on occasion they advised that they would not be attending. 

2. The Applicants are Engaged 
27 The applicants are a married couple normally residing in Bunbury.  In early 2009 they were staying with family in Karratha 

when they responded to an advertisement by the Centre seeking centre assistants, being “[a] caring couple … to work in the 
Port Hedland Seafarers Centre”.  The advertisement noted “[t]he position involves working together with the manager and her 
husband to maintain services in the centre”.  Particular duties were listed, and the hours were specified as approximately 84 per 
fortnight, including some weekend and night work.  It also noted that “[t]his job requires a great deal of dedication and 
commitment to the well being of the seafarers” (Exhibit R8) – Witness Statement of John James Kingdom, Attachment JJK 3).  
The applicants met with Mrs Morgan and later were interviewed by members of the Committee.  Immediately after that 
interview they were offered the positions.  This was confirmed in a letter addressed to them both dated 3 March 2009, in the 
following terms:  

“3 March 2009 
Kim and Barbara Pettersen 
c/- Seafarers Centre 
Port Hedland 
Dear Kim & Barbara, 
The Management Committee is pleased to offer you both the position of Centre Assistants at the Port Hedland Seafarers 
Centre starting on the 9th March 2009. 
The position is for a period of two years with a possibility of extending beyond that time.  However your employment is 
subject to a three month probation period from the starting date. 
You will report to the Centre Manager for all matters pertaining to the Centre. 
It is expected that you would work at the Centre for 84 hours a fortnight each.  You will be entitled to a minimum of two 
days off each week, including every second weekend.  The Manager will provide you with a roster and a list of duties.  It 
will be necessary to be flexible in your hours or work according to the needs of the Centre and it will include evenings and 
weekend work at the same rate of pay.  Your joint stipend is $3854 per month. 
You will receive four weeks annual leave each year.  There are no special provisions for public holidays or weekends 
worked.  There are also no long service leave provisions. 
The Centre will contribute statutory payments to a Superannuation fund of your choice provided that such contributions 
do not result in additional fees being incurred by the centre. The Anglican Diocese has its own superannuation fund, 
which you may wish to join. 
Should you wish to accept this offer of employment on the terms and conditions outlined above could (sic) please sign and 
return this offer to us. 
I trust that your time at the Centre will be enjoyable and fruitful for you and for the Seafarers with whom you interact. 
Yours truly 
(signed) 
John Kingdom 
President 
Committee of Management” 
(Exhibit A2 – Witness Statement of Kim Darryl Pettersen, Annexure B). 

28 The letter provided spaces for the applicants to sign the letter to indicate their acceptance, and they did so in the following 
terms: 

“We accept the offered appointment as Centre Assistants with the Port Hedland Peace Memorial Seafarers’ Centre Inc 
under the terms and conditions outlines (sic) above. 
Signed ______________ Date 09/03/2009 
 Kim Pettersen 
Signed ______________ Date 09/03/2009 
 Barbara Pettersen” 
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They also received an Overview of the Operations of the Centre, Staff Conditions of Employment and a duty statement in the 
following terms: 

“Port Hedland Seafarers Centre 
DUTIES OF CENTRE ASSISTANT 

 . Provide caring contact for all seafarers 
 . Cleaning as per roster 
 . Work in bar 
 . Tills – balance tills each day you work 
 . Bus trips as per roster. 
 . Work on phone counter – sell phone cards & internet 
 . Work in and maintain the centre’s shop (including restocking shelves) 
 . Wash both buses inside and outside each week 
 . Assist with the Shoebox Appeal & Sea Sunday 
 . Assist with outside maintenance 
 . Assist with cleaning outside – raking of leaves, palm fronds etc 
 . Assist Chaplain with religious material 
 . Assist with catering for functions”. 

(Exhibit A2 – Witness Statement of Kim Darryl Pettersen, Attachment C). 
29 In addition to those specified duties, attached to the side of the filing cabinet in the office of the Centre were schedules setting 

out daily duties in the form of “Daily Set-Up” and “Cleaning By Days” which set out schedules of particular duties (Exhibit R2 
– Supplementary Witness Statement of Kaye Falconer Richardson – Attachment KFR 9, “S” and “T”). 

30 The evidence demonstrates that when they were interviewed, permanent staff and volunteers were told that “it is expected they 
will act in a charitable and compassionate manner towards the seafarers, and in accordance with the Centre’s ethos” (Exhibit 
R8 – Witness Statement of John James Kingdom at [7]).  Both applicants gave evidence that the importance of the seafarers 
being treated with care and compassion was explained to them and that the mission of the Centre was also explained.  They 
were also informed of the importance of working as part of a team, including with the other couple permanently engaged and 
of the importance of volunteers to the Centre.  

31 Mr and Mrs Pettersen were to be paid jointly an amount equal to the stipend for an Anglican priest.  They had that divided 
equally between them although they could have chosen to have it divided differently.  Together they arranged the division of 
duties between them, with Mr Pettersen driving the buses (because he had the appropriate licence) and cleaning them and 
Mrs Pettersen doing some of the cleaning.  It seems that they shared the remainder of duties.  Mrs Pettersen’s evidence was 
that she understood the role she and her husband were to perform, their responsibility to not only do cleaning, serve in the 
shop, do re-stocking and the like, but that this role was performed in the context of the mission and objects at the Centre 
referred to earlier.  She understood the need for teamwork with the Morgans and with volunteers; and the importance of 
volunteers to the successful operation of the Centre, and that it would be prejudicial to the Centre’s mission if volunteers 
stopped volunteering.   

32 She agreed that she and Mr Pettersen were engaged together, as a team, and that if something happened to break up the team 
arrangement, it would be the end of the team or that it was “one in, all in; one out, all out” (T 27). 

33 Mr Pettersen also understood the role he and Mrs Pettersen were to perform, and how it fitted with the context, mission and 
objects of the Centre.  He knew of the need to work as part of a team, with other couples and volunteers.  He acknowledged 
that he was critical of volunteers when they did not attend in accordance with their roster, and agreed that he criticised Julie 
Barlow, a volunteer, when she was sitting with sailors in the computer area when there was no one to operate the till in the 
shop; although he denied that he was rude to her.  He too agreed that he and Mrs Pettersen were employed to work as a team.  

The Evidence Generally 
34 I have observed the witnesses as they gave their evidence and make the following general comments.  
35 Generally, Mrs Pettersen was a credible witness.   However, it is clear that some aspects of her evidence, particularly in her 

Witness Statement, relied on information about working hours and calculations relating to her claim which was provided by 
others.  

36 In observing Mr Pettersen as he gave his evidence, I believe he displayed hints of the arrogance and an attitude of being right, 
of knowing best, attributed to him by witnesses for the respondent.  At times in cross-examination he was defensive and 
uncomfortable with questions put to him.  Mrs Morgan referred to Mr Pettersen being unpleasant to seafarers, and she 
described him as having a brusque way of speaking and this was evidenced by his body language and the way he acted – she 
said “[y]ou really had to be there to see it” (T 195).  In observing Mr Pettersen as he gave his evidence, I believe that he 
demonstrated this attitude.   

37 John James Kingdom acknowledged from the outset that he has a notoriously poor memory in particular for details, however 
his evidence was quite clear and unshaken on those matters he recalled.   

38 The evidence of the respondent’s witnesses about how the float in the “blue tin” operates was not consistent, however I do not 
see that as an issue of credibility but of understanding.  
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39 Save for some confusion as to dates on which some issues arose, I accept the evidence of the respondent’s witnesses.  I also 
note that Mr Gillie acknowledged that he could not in fact smell alcohol on Mr Pettersen’s breath when Mr Pettersen took the 
bottle of spirits from the bar because he was not close enough to Mr Pettersen.  Otherwise I found the evidence to be credible, 
taking account of the usual differences which arise from people having different recollections of the same matters.  

3. The Management Style of the Centre 
40 Mrs Morgan’s evidence demonstrated the difficulties of organisations such as the respondent which are managed by voluntary 

committees.  She said that the Committee was not renowned for making quick decisions, that it was not unusual for things to 
be missed out of the minutes of the meetings of the Committee and further, that when she was having difficulty with balancing 
the tills she rang Mr Kingdom for advice.  He advised her to ring Ilsa Gosper, the honorary treasurer.  She did so and was told 
by the treasurer to take the money out of the blue tin to rebalance the tills and not to create waves (T 188). 

41 Father Connolly’s evidence was that committees such as this “can be very slow in getting their act together” (T 134).  
Mr Kingdom wanted to resolve issues by discussion; Father Bill Ross was said by Mrs Richardson to believe that differences 
could be resolved by mediation or conciliation and pushed for this approach.  He was quite influential in the Committee given 
his status as a director. 

42 I take into account the nature of this organisation, being a Christian mission, with a management committee made up of 
community members who, the evidence suggests, have other work commitments.  This was an organisation which dealt with 
problems informally, it attempted to resolve them through discussion, reminder and encouragement, not with formal directions 
and discipline.   

4. Problems in the Employment 
43 The evidence demonstrates that from fairly early in their employment, the Pettersens both encountered difficulties in their 

relationship and dealings with Mrs Morgan and her husband Peter, who worked as a centre assistant.   
44 Mrs Pettersen said that she and Mr Pettersen did not receive a proper induction when they commenced, and were left to 

discover a number of things themselves.  She was critical of Mrs Morgan’s management and approach towards them.  
45 Mrs Morgan was not happy with Mr and Mrs Pettersen’s performance.  She recited a number of complaints about them both, 

dealing with inadequacies in cleaning, re-stocking and shopping.  She complained that Mr Pettersen frequently came into the 
Centre on his days off, seemingly drunk, and she believed he smelled of alcohol.  Mr Pettersen complained about he and 
Mrs Pettersen working excessive hours, which she did not observe them doing.  She was critical of their failure to assist on Sea 
Sunday on 12 July 2009, (which fell on their day off) an important day in the Centre’s calendar, and that this reflected a refusal 
to act in the flexible way required by their contract.   

46 I find that Mrs Morgan’s management style was that she attempted to resolve issues amicably and diplomatically, however 
when that failed she took the line of least resistance performing the particular task herself, or she acquiesced to or ignored 
problems with, in particular, Mr Pettersen’s attitude.  She seems to have been worn down by attempting to deal with them in 
circumstances where she says Mr Pettersen was uncooperative, and when issues were raised with Mrs Pettersen she would 
become upset and tearful.  In considering why Mr and Mrs Pettersen were not performing to the standard she expected, 
Mrs Morgan questioned whether it was her own standards that were too exacting - whether she was being too pedantic and 
unreasonable in her unmet expectations of the Pettersens.  She knew that she and her husband were planning to leave, so she 
hoped that her replacement would take a stronger approach to dealing with, in particular, Mr Pettersen.  Her husband, Peter, 
was less tolerant according to Mrs Morgan and to the Pettersens, because he became quite angry on a number of occasions in 
dealing with Mr and Mrs Pettersen, but in particular with Mr Pettersen.   

47 At the conclusion of the three months’ probation period, Mr Kingdom, Ms Gosper and Father Connolly discussed the 
applicants’ performance.  They considered comments and complaints made by Mrs Morgan.  Mrs Richardson also reported 
concerns about unsatisfactory behaviour on Mr Pettersen’s part to Mr Kingdom.  However it was decided to “give them the 
benefit of the doubt”, continue with their employment and hope that encouragement would effect a positive change (see 
Exhibit R 8 – Witness Statement of John James Kingdom at [25] – [29]).  Mr Kingdom started attending staff meetings and 
again, when an issue arose, he chose the approach of drawing everyone’s attention to the issue, urging and encouraging as a 
means of correction.  

48 In July 2009, Mrs Morgan raised a number of issues with the Committee, in particular about Mr Pettersen’s performance and 
attitude.  Mr Kingdom again dealt with Mr and Mrs Pettersen, this time urging cooperation with Mr and Mrs Morgan, rather 
than directing that they do so. 

49 Mr Kingdom had a number of discussions with Mrs Morgan and with Mr Pettersen.  When Mrs Morgan raised issues of 
concern with him he discussed those issues with her and with the Pettersens.  Those discussions were not formal and were held 
within the Centre.  He attempted to encourage the Pettersens to do a better job, and to take their job more seriously.  He told 
them to comply with Mrs Morgan’s directions but he believed he was being fobbed off by the response Mr Pettersen gave.  He 
says when Mrs Morgan subsequently reported that Mr Pettersen in particular had not complied with what Mr Kingdom had 
asked, he would try again, however there would be no change.  

50 There were two attempts to mediate between Mrs and Mr Morgan and Mr and Mrs Pettersen, the first of which, according to 
Mrs Pettersen, dealt with complaints by her that Mr Morgan was abusive towards her, and also complaints by Mrs Morgan that 
Mr and Mrs Pettersen would not take direction.  The second mediation occurred in early August 2009.  Mrs Morgan initially 
declined to participate but later relented.  Mr Morgan appears to have maintained his refusal to participate.  The discussion was 
chaired by Rev Bill Ross, and Mrs Richardson was present.  The discussion was not successful in resolving difficulties.  The 
evidence suggests that Rev Ross sought to portray the difficulties as misunderstandings when I believe they went well beyond 
that.  Mrs Richardson encouraged both couples to work together and expressed her support to each in their troubled 
relationships. 
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51 I note that during this meeting, Mrs Pettersen was very upset, saying she was sick of being treated badly by the Morgans.  
Mrs Morgan said she was sorry that Mrs Pettersen felt that way but she needed their cooperation in running the Centre.  
Mrs Richardson described Mrs Pettersen as being very confrontational towards Mrs Morgan.  Mrs Morgan was asked if she 
had any complaints she wanted to raise.  Her response was that “I would only be nitpicking but the phone booths were not 
cleaned to my standard”.  It appears that by this stage Mrs Morgan was distressed and did not wish to participate further.  She 
made her excuses, that she had to go to the bank, and left.  Mrs Morgan later burst into tears at the bank.  Mr and Mrs Pettersen 
took stress leave. 

52 From this point it seems that Mrs Morgan and the Pettersens tolerated each other, with Mrs Morgan attempting to ignore their 
differences knowing that she and her husband would be leaving the Centre. 

53  Mrs Morgan and her husband resigned in September/October 2009 and were replaced by Mr Gillie as Administrator and Mrs 
Gillie as centre assistant.  Mrs Morgan’s evidence was that there were two reasons for deciding when they would leave, firstly 
that her husband’s health required it but that the timing of the departure was brought about by them not wishing to continue to 
work with Mr Pettersen in particular.  As Mrs Morgan said in her evidence, she hoped that her successor would take a firm line 
with Mr Pettersen and have him perform as he was required to do. 

54 When the Manager’s position was to become vacant with Mrs and Mr Morgan’s departure, Mr and Mrs Pettersen initially did 
not apply for the positions.  Mr Pettersen wrote to the Committee in the following terms, formal parts omitted: 

“This letter is written to address comments made by Carol to the committee at your last meeting regarding my attitude. 
It seems strange to me that this happened in the same week that Carol & Peter interviewed a couple in their flat & again 
on the Wednesday in the centre, the committee meeting was on Thursday & you interviewed them on the Friday. 
Was this a case of bagging me to help slide the couple of their choice “under the radar” into this position?? 
I believe that it was suggested that the committee together with Carol & I have a meeting to address my attitude but Carol 
refused. This stop (sic) me from a right of reply. 
Barb and I were going to apply for this position but without the confidence of the committee there seems little point, as 
we would then have a conflict that would be untenable. 
As you know a meeting was held between Kaye, Bill, Carol, Barb & I (Peter did not attend) & many items of concern 
were discussed.  It is yet to see if things improve but with Peters (sic) wild mood swings & Carols (sic) management 
style, we like others before us would not be here for long. 
We believe, as a committee you have a Duty of Care to protect employees from ongoing harassment & verbal abuse & 
this has not happened, either now or with previous employees. 
As Carol & Peter have now given notice we feel we can see this time out & then the centre can move forward to a more 
staff involved, happy environment to work in. 
We also believe that as the “other couple” we should have some input into who is employed as we are the ones who will 
be working closely with them. We had couples coming into the centre regarding the advertised position & Carol showing 
them around but not one couple were (sic) introduced to us. 
The list of problems is too long to itemise here but both Barb & I will be available to the executive committee if you wish 
to speak with us. 
Lastly, let me state that in over 45 yrs in the workforce neither Barb nor I have had to have stress leave to cope with the 
above problems.” 
(Exhibit A2 – Witness Statement of Kim Darryl Pettersen, Annexure N) 

55 This letter demonstrates amongst other things that there were complaints about the Pettersens which Mr Pettersen knew about, 
and that he and Mrs Pettersen saw no point in applying for the positions because they perceived that the Committee did not 
have confidence in them, and that Mr Pettersen in turn was very critical of Mrs Morgan.  

56 As Annexure “O” to Exhibit A2 – Witness Statement of Kim Darryl Pettersen demonstrates, they were subsequently 
encouraged to apply for the positions and did so, however Mr and Mrs Gillie were appointed.  

57 Mr Gillie gave evidence that when he became administrator, Mr Pettersen did not carry out his directions.  In those 
circumstances Mr Gillie generally did the job himself, to avoid confrontation, and he would report issues to the Committee.  
He said that it was not his job to pursue those matters in a disciplinary sense with Mr Pettersen, it was a matter for the 
Committee.   

58 Mrs Gillie also gave evidence of having difficulty with Mr Pettersen’s attitude and lack of cooperation.  She seems to have 
believed that she had the authority to direct Mr Pettersen, however, technically speaking, she did not.  She did however have 
the right to expect cooperation from a colleague. 

59 Mr Kingdom was made aware of concerns regarding discrepancies with the float in the blue tin, however he believed he could 
not point the finger at the Pettersens because he would have to rely on third party information.  He addressed the issue at staff 
meetings by encouraging them all to be more careful.  He says he did not assume that the discrepancies arose from mistakes 
being made but that was how he portrayed it when he discussed the issue with them.  I conclude that this was part of his 
conciliatory and encouraging approach.  He arranged for another committee member to assist Shelley Gillie to count the float 
when there were discrepancies so as to provide her with support, assistance and confirmation rather than it being a poor 
reflection on her capacity to undertake that role.   

60 From relatively early in their employment, Mr Pettersen commented or complained about working excessive hours.  It was 
demonstrated in cross-examination of Mr Pettersen that he had assumed that the statement in the roster (Exhibit A2 – Witness 
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Statement Kim Darryl Pettersen, Annexure F) of the hours being 84 each per fortnight was correct when the rostered hours 
were only 81.4 each per fortnight.  Further, the evidence demonstrated that Mr Pettersen’s calculation of the hours they 
actually worked was over-estimated on some occasions.  There was also evidence of them having been relieved on the odd 
occasion for a meal break, so their hours of work included meal breaks, when they were able to take them.  Further still, there 
was evidence that Mr Pettersen, initially with Ms Morgan’s concurrence, took time during working hours to walk his dog.  He 
says this was 15 minutes or so each time, where others say it was between 30 and 40 minutes.  In all of those circumstances 
they each worked a very small number of extra hours, and it could not be said that they worked excessive hours.  On the 
contrary, given the necessity expressed in their contract “to be flexible in [their] hours or work according to the needs of the 
Centre,” the fact that Mr Pettersen raised this issue a number of times during his employment and appears to have kept a record 
of his and Mrs Pettersen’s “overtime” (Exhibit A2 – Witness Statement of Kim Darryl Pettersen – Annexure G) from eight 
days after they commenced indicates Mr Pettersen’s attitude towards that ‘flexibility’ from the outset was not one of give and 
take to the extent necessary.  

61 In any event, all parties seem to have assumed that the 84 hours specified on the roster was correct, when the correct figure was 
81.4 hours.  Mr Pettersen’s complaint about working excessive hours was taken seriously.  Mr Kingdom says that he decided 
to increase Mr and Mrs Pettersen’s pay and agreed to their request to move to the manager’s flat, for the purpose of 
encouraging and appeasing the Pettersens for their claimed additional hours and to improve their behaviour.  Father Connolly 
(T 134) and Mrs Richardson (T 149) each recalled the pay increase as being an incentive to improve performance.  
Mr Kingdom discussed the situation with Ilse Gosper, the treasurer, and then either he or Ms Gosper advised the Pettersens.  
Notwithstanding what is contained within paragraph 3.4 of the 17 September 2009 Minutes, both Mr Kingdom and Father 
Connolly maintained adamantly that the purpose was to be an incentive not a reward.  

62 I conclude that Mr and Mrs Pettersen were given a pay increase and allowed to move to the manager’s flat not as a reward for 
effort or good performance, but as an incentive and an appeasement. 

5. The Dismissal 
63 Mr Gillie reported to Mr Kingdom and Father Connolly that Mr and Mrs Petersen were not taking instructions, and he raised 

concerns about Mr Pettersen’s performance and attitude.  Following a number of incidents having arisen since he became 
administrator in early October 2009, Mr Gillie made a verbal report to the Committee’s November 2009 meeting.  He 
subsequently submitted a written version of that report in the following terms: 

“Administrators Report to committee concerning Kim and Barbara Pettersen 
Following are a list of issues regarding Kim and Barb for the committee to discuss. 
- Leaves Centre understaffed:  in addition to taking meal breaks, to which we are all entitled, leaves Barb to run centre 

while he takes his dog on walks that take 30-40 mins. 
- Leaves centre unattended, he will be on a bus run, and Barb will be out the back hanging washing on the line, 

ourselves and other people have walked into the centre and have gone unnoticed for 10 mins 
- Came into the centre and got a bottle of Bundaberg rum on a Sunday, did replace on the Tuesday, but we do not do 

takeaways and on a Sunday takeaway alcohol is illegal 
- I attempted to reset a tripped fuse, had to get him to remove all his tools so we could have access to fuse box, he said 

if the centre won't pay for storage, it is just bad luck 
- Has on numerous occasions came into the centre reeking of alcohol on days off, not a good image. 
- Will book bus runs for our weekends on and either not tell us, or book them for times when our standard bus runs are. 
- Removed his and Barbs list of duties from the front of the stationary (sic) cabinet, their personnel file and most 

importantly the administrator's computer, going so far as to remove the evidence from the recycle bin. 
- Constantly complains about all the extra hours done, but is rostered til 10:30pm when they work nights.  The latest the 

centre has closed since this complaint was first lodged with me is 10:10pm, as I have been watching. 
- Entering office after hours and on days off always when I am on a bus run and Shelley is busy with Seafarers.  For 

what reason?? 
- If Shelley ever informs Kim he is not quite doing something right he will NEVER do it, Continually asked to mop 

toilets with only the pink mop, a hygiene issue, and yet he constantly mops the bar floor and the bus with this mop, to 
prove what point?? 

- Kim refuses to order, this a job for the women 
- Only charges Filipino's (sic) for bus runs, because the others "don't understand me" I never have an issue with them 

understanding me. 
- Has had dog in the centre's car for trips to vet, leaving dog hair everywhere. 
- Most volunteers have mentioned his rudeness to them.  If tills or blue box is out, always say's (sic) must have been 

volunteer's (sic) 
- Is scathing with his comments if a volunteer cannot make their shift.  Does not seem to understand the concept of 

what a volunteer is. 
- Was very disappointed with his treatment of the Iranians from Iran Hamadan.  He was rude and unsympathetic to the 

entire crew, their words not mine.  When I told him that I was going to talk to 2 crew members sitting at the bus stop 
and that I had my mobile if I needed to contact Customs, he still called customs the second I walked out the door to 
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tell them that 2 crew members were escaping.  They had missed the bus by over an hour, so they were not escaping to 
the next day.  He completely undermined me by disregarding what I had said, and could only have been trying to 
cause these seafarer's (sic) an issue.  The very seafarer's (sic) we are employed to support! 

- As part of his tasks he deleted, it was his and Barb's job to ensure the buses were clean, yet my children were the one's 
(sic) washing them weekly. 

- Bus runs to shops are not appearing on till tapes.  Where is the money going? 
- He deliberately undermines my wife, she asks him to help with things, not as an authority figure, as a co-worker 

seeking assistance, he tells her no problem will be done, but never is. 
- Money is still a huge issue.  The blue tin should never, ever be down.  We make enough on the exchange rate so that 

this tin should always be up and constantly increasing.  We have days where it is hundreds of dollars down, usually 
corresponding with Kim and Barbara sharing a shift with volunteers.  Julie and Steve were unwell on the Tuesday, 
Shelley balanced the tin on the Monday evening at the end of our shift and the tin was $400 up after our long 
weekend on.  Kim and Barb worked all day without volunteer's (sic) on the Tuesday.  Shelley balanced the blue tin on 
the Wednesday morning and the tin was $120 down, she asked Kaye Richardson to come in and check the tin balance, 
Kaye came up with the same as Shelley, a decrease in the tin of $520.  We purposefully stayed out of the centre on 
this day.  This is a constant issue.  How and Why?? 
Most of these issues my wife and I feel are to deliberately make us look like we are doing a poor job.  He has obvious 
resentment at being overlooked for the administrator s (sic) position, but rather than ask himself why he was 
overlooked, he seems more intent on making us look bad.  My wife and I are still on 3 months trial and absolutely 
love the centre and the seafarers but we are not sleeping and my wife is constantly in tears and is not a woman who 
breaks down easily.  If you mention to Kim anything he becomes sullen and does even less. 
What precisely are we to do here?  We have just been doing everything, but we need some support it is wearing us 
out. 
Regards 
Andrew 
Administrator 
17th Nov 2009 
As a footnote, from the 20th of November, till the 30th of November the blue tin was $897 up in 10 days” (Exhibit 
R 7 – Witness Statement of Andrew Paul Gillie, Attachment APG 2).  

64 Mr Gillie says he added the footnote dealing with the balance of the ‘blue tin’ from 20 to 30 November 2009 after he made the 
verbal report to the Committee. 

65 Father Connolly gave evidence that he was at that November 2009 meeting.  Father Connolly said that he viewed Mr Gillies’ 
complaints together with Mr Pettersen’s lack of cooperation with the Morgans as constituting “an unbridgeable gap between 
what the Centre’s expectations of the Pettersens were, taking into account the Centre’s business and its Christian mission, and 
what the Pettersens were doing in their role” (Exhibit R3 – Witness Statement of Mark James Connolly [52]).  He also took 
account of the problems with the balance in the blue tin.  He says that given all the circumstances, he no longer had confidence 
in the Pettersens.  He believed their continued employment would adversely impact on the Centre, and he supported a motion 
by Mrs Richardson for their dismissal. 

66 Mrs Richardson’s evidence was that a report of money missing from the blue tin was the “straw that broke the camel’s back” 
for her.  In the context of the history of problems, she believed the situation was not going to change, and that the Pettersens’ 
continued employment was “incompatible with, and prejudicial to, the Centre’s business of discharging its mission to 
seafarers” (Exhibit R1 – Witness Statement of Kaye Falconer Richardson [43]).  In cross examination she said that the focus of 
the Committee’s discussion was on Mr Pettersen (T 155). 

67 The Committee discussed the options and according to Mrs Richardson agreed that there was no viable option but to terminate 
Mr Pettersen’s services.  She moved the motion, it was seconded by Father Connolly and carried.  The minutes of the meeting 
record: 

“4.4 Confidential Staff Issue – Misconduct Report 
Moved Kaye Richardson seconded Fr Mark that Centre staff person in question be advised in writing of 
dismissal effective from 20 November 2009 with one week pay in lieu of notice and further that the 
accommodation unit is to be vacated by Thursday 26 November 2009. 
     CARRIED” 
(Exhibit R 1 – Witness Statement of Kaye Falconer Richardson, KFR 4) 

68 Mr Kingdom was not at the meeting.  Mr Hollenberg, who was acting Chairman at that meeting, and later Mrs Richardson, 
telephoned him and advised him of the decision.  He says he agreed with the decision.  He agreed to Mrs Richardson’s offer to 
draft a letter of termination, which she did. 

69 Mr Kingdom supported the decision for a number of reasons.  He saw Mr Pettersen’s rudeness and unhelpfulness towards 
seafarers as being contrary to the Christian mission of the charitable, compassionate ethos of the Centre. 

70 On 20 November 2009, Mr Kingdom and Father Connolly went to the Centre and met with Mr and Mrs Pettersen.  The 
conversation was directed to Mr Pettersen.  Mr Kingdom says he began discussing the issues of lack of cooperation and 
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treatment of seafarers and volunteers, and said that the situation with them was not working out, and offered them the 
opportunity to resign.  This was rejected.  The letter drafted by Mrs Richardson was then read out.  It was addressed to 
Mr Pettersen only, in the following terms (formal parts omitted): 

“The Port Hedland Peace Memorial Seafarers’ Centre Management Committee regrettably advises that your services are 
no longer required.  Your dismissal is effective today Friday 20 November 2009. 
Seafarer Centre keys currently held by you and Mrs Pettersen shall be surrendered to the Committee forthwith. 
The Management Committee requests you to vacate the Centre accommodation no later than 4.00pm Friday 
27 November. 
Your dismissal is for the following misdemeanors 
1) Failure on several recorded occasions to foster the charitable ethos of the International Mission to Seamen and 
the Port Hedland Peace Memorial Seafarers’ Centre 
2) After two mediation meetings with Management and colleagues, a continuing failure to accept direction and 
work as a team member 
3) A lack of observance to safety and hygiene procedures as prescribed within your Duty Statement 
3)(sic) Leaving the Centre unattended during your rostered shift 
4) Appearing inebriated within the confines of the Centre work place whilst rostered off duty 
5) Removing bottled spirits from the Centre Bar for personal consumption in breach of the Liquor Act governing 
the Centre’s License 
6) A documented failure to respect the culture and religion of visiting international seafarers in demonstrated need 
of pastoral care and support. 
7) A documented failure to respect work colleagues, Centre Volunteers and members of the Management 
Committee.” 
(Exhibit R8 – Witness Statement of John James Kingdom, Attachment JJK 7) 

71 Mr and Mrs Pettersen were ultimately paid five weeks pay in lieu of notice. 
ISSUES AND CONCLUSIONS 
1. The Reasons for Dismissal 
72 I will address firstly whether the evidence supports the issues raised in the letter of termination. 

“1) Failure on several recorded occasions to foster the charitable ethos of the International Mission to Seamen and 
the Port Hedland Peace Memorial Seafarers’ Centre” 

73 I accept the evidence of a number of witnesses that Mr Pettersen was unpleasant, impatient or rude when dealing with seafarers 
and would not make the effort to try to communicate with and understand those whose English was not good.  (Exhibit R4 – 
Witness Statement of Carol Ann Morgan [14(e)] and T 181; Exhibit  R1 – Witness Statement of Kaye Falconer Richardson 
[16(a)]; Exhibit R7 – Witness Statement of Andrew Paul Gillie at [22(l)]; Exhibit R6 Witness Statement of Shelley Ann Gillie 
[15(f)]). 

74 The most significant and damaging incident regarding Mr Pettersen’s attitude and behaviour towards seafarers was towards a 
number of the crew of the Iran Hamadan.   

75 In late October 2009, the vessel came into Port Hedland.  Mr Gillie’s evidence was that crew members who came to the Centre 
told him that “conditions on the ship were very bad and the captain was a tyrant.  The crew also told me they were fearful of 
the captain” (Exhibit R7 – Witness Statement of Andrew Gillie at [28]).  The crew had discussed the issues with the Rev Ross.  
The crew also suggested to Mr Gillie that there were “physical assaults taking place on the vessel and also threats of 
repatriation being made by the captain” [30].  Mr Gillie says he discussed the situation of the crew with the Pettersens, and he 
remembers “saying to Mr Pettersen that the crew were in a lot of trouble” [31].  (Mr Gillie also gave evidence of further 
rudeness by Mr Pettersen, this time to members of this crew, while they were spending time at the Centre.) 

76 Mr Gillie says that after a day or so he began to think that two of the crew were planning to jump ship, as they asked him 
questions which aroused his suspicions. 

77 Mr Pettersen says he was approached by Customs officers when he did a bus run to the port.  They told him they suspected that 
the crew members were going to jump ship and that he should call them if anything appeared suspicious.  He says that when he 
dropped the crew members in town he asked whether they wanted to be picked up and they said no.  He says that this aroused 
his suspicions and he then advised Customs of this.  He says that he advised Mr Gillie who said he was going to talk to the 
crew members. 

78 On the other hand, Mr Gillie says that he saw the two crewmen sitting at a bus stop with a large backpack.  Mr Gillie was 
walking with his wife at the time.  They returned to the Centre.  Mr Pettersen was there.  Mr Gillie says: 

“[35] I told [Mr Pettersen] what was happening and that I thought the Iranians were going to ‘do a runner’.  I also told 
[Mr Pettersen] that I had my mobile on me just in case I had to notify customs and that the situation was under control. 
[36] From the Centre I walked straight to the bus stop and spoke to the two (2) Iranian gentlemen.  I told them that they 
had missed the bus and that if need be I could go to customs with them to discuss their situation” (Exhibit R7 – Witness 
Statement of Andrew Paul Gillie). 
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79 According to Mr Gillie, a couple of minutes later, two Customs officers turned up.  Mr Gillie went to Customs with the crew 
members.  Customs officers told Mr Gillie that they knew about the men being at the bus stop because they had a call from 
“that guy at the Centre”.  This evidence suggests that Mr Pettersen had not already told Mr Gillie of his call to Customs before 
Mr Gillie returned to the bus stop to talk to the crew members.   

80 Mrs Gillie gave evidence of the contents of her diary regarding that incident including that she was very angry with 
Mr Pettersen for his handling of the situation - that instead of being concerned for the crew members and trying to help them, 
he had simply reported them to Customs.  Mrs Gillie’s evidence included that Mr Gillie was with the crew members at 
Customs for three hours, and that she had called Rev Ross who then went to be with the crew members also. 

81 There can be no doubt that Mr Pettersen knew of his duty to care for the seafarers.  In a letter to the Committee in which they 
applied for the manager’s position Mr and Mr Pettersen set out their relevant experience and then noted: 

“The above covers the basic[s] of the management side, but the more important side is the SEAFARES (sic) 
WELFARE.  We take great pride in being involved with their wellbeing & try to support them as much as time allows 
within a very busy retail store. 
As the new wharf’s (sic) come on line this will be a growing problem that both management & committee must address, 
so that all staff can be supportive of seafarer’s (sic) in need.  The time spent is very important and comforting to them as 
they are a long way from their love (sic) ones.  Sometimes just a chat will see them through their next voyage” (Exhibit 
A2 – Witness Statement of Kim Darryl Pettersen – Annexure O). 

82 Although the letter is said to be from “Kim and Barb”, the first line makes reference to “Barb and I”.  I draw the inference that 
the letter was actually written by Mr Pettersen, thus confirming his understanding of the requirement of caring and compassion 
towards the seafarers. 

83 Mr Pettersen’s first duty in accordance with his duty statement was to provide caring contact for all seafarers.  For his 
employer to meet its object of advancing the social, material and spiritual welfare of seafarers, it required Mr Pettersen to give 
them consideration and help.  He did not give crew members of the Iran Hamadan care and consideration but simply reported 
the matter to Customs.  Mr Pettersen’s own evidence demonstrates that he met what he saw as an obligation to report his 
suspicions to Customs rather than meet his duty to support the seafarers.  He could have done both – they were not mutually 
exclusive.  He simply reported his suspicions and let the situation take its course.  The seafarers were in clear difficulty and he 
did not provide caring contact.  He left them to Customs to deal with, and they would have been dealt with alone if Mr Gillie 
had not done what Mr Pettersen ought to have done – that is talk to them, and encourage them to talk to Customs, and support 
them when Customs officers arrived after Mr Pettersen’s call to them.  I find that the first complaint in the letter of dismissal is 
made out. 

“2) After two mediation meetings with Management and colleagues, a continuing failure to accept direction and 
work as a team member” 

84 I accept the evidence of Mr Kingdom, Mrs Morgan, Mr Gillie and Mrs Gillie that issues would be raised with Mr Pettersen and 
he would disregard them and continue as he saw fit. 

85 The issue of cleaning the buses was raised with him.  I accept that there may have been some confusion about whose duty it 
was when Mr and Mrs Gillie’s children were asked to clean the buses, however, I draw the inference that this was done partly 
because of Mr Pettersen’s failure to do it when it was necessary. 

86 Mr Pettersen’s attitude to team work was earlier exemplified on Sea Sunday.  He had previously offered to help with setting up 
for the event.  He refused to do so after he says he had been abused by Mr Morgan the day before Sea Sunday.  He seems to 
have overlooked that it was to the Centre’s benefit that he intended to assist, and to refuse because of Mr Morgan was petty 
and vindictive.  This is particularly so when assisting with Sea Sunday was a specific part of his duty statement, and was to be 
seen as part of the flexibility in his hours which was necessary for the Centre to achieve its object, even though he was rostered 
off duty. 

87 Mr Gillie also gave evidence that when he had attempted to reset a tripped fuse, he had to get Mr Pettersen to remove all his 
tools which were in the way, so he could get access to the fuse box.  Mr Pettersen said “if the Centre won’t pay for storage, its 
just bad luck”.  This reflected his attitude that if things were not done to accommodate what he wanted, then he would not 
cooperate with others. 

88 I find that this second complaint is made out. 
“3) A lack of observance of safety and hygiene procedures as prescribed within your Duty Statement” 

89 Mr Gillie (Exhibit R7 – Witness Statement of Andrew Paul Gillie [22(a)]) and Mrs Gillie (Exhibit R6 – Witness Statement of 
Shelley Ann Gillie [15(b)]) refer to there being different mops in the Centre for different purposes.  One mop was pink and had 
a label “toilet” on it to distinguish it from the mop used for cleaning the bar and the bus.  Both Mr and Mrs Gillie say they each 
spoke to Mr Pettersen a number of times about not using the pink mop to clean areas other than the toilets.  Mrs Gillie gave 
evidence that on one occasion when she saw Mr Pettersen taking the pink mop to the bus she told him it was not for use on the 
bus, only for the toilet floors.  He responded “the bus is like a toilet” and continued on his way.  Mr Pettersen denies using the 
pink mop, but also denies that he made this comment.  He says that when the issue was raised with him it was too late as he 
had already used the mop. 

90 I accept the evidence of Mr and Mrs Gillie that Mr Pettersen not only used the pink mop on the bus when he was told that it 
was not appropriate, but also that his attitude was such that if told something by them he would deliberately do as he wanted as 
a means of rejecting any authority they might claim to be able to direct him. 

91 His attitude of arrogance and being deliberately difficult is exemplified by what might, taken alone, be seen to be a minor 
issue. 
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92 I find that the third complaint is made out. 
“3)(sic) Leaving the Centre unattended during your rostered shift” 

93 The evidence regarding this issue seems to be that on occasion, when Mr Pettersen was undertaking a bus run, Mrs Pettersen 
might go outside the Centre to hang out washing and that people might come into the Centre and no one would be there to 
attend to them.  It is almost impossible to say, on the state of the evidence, whether Mr Pettersen or Mrs Pettersen was at fault, 
how often and for how long this occurred.  In the scheme of things, if proved, this is not a serious issue.  

“4) Appearing inebriated within the confines of the Centre work place whilst rostered off duty” 
94 Mr Pettersen recited two occasions when he entered the Centre after consuming alcohol: when he took a meal to Mrs Pettersen 

when she worked an extra shift, and he went and sat and talked with a sailor who was experiencing family problems; and when 
he was called over to join a sailor he knew. 

95 Mrs Morgan’s evidence was that Mr Pettersen “frequently came to the Centre on his days off seeming to me to be drunk.  He 
reeked of what I thought smelled like alcohol and would talk in a very extravagant manner” (Exhibit R4 – Witness Statement 
of Carol Ann Morgan [14(d)]).  Mrs Morgan said in her evidence that this occurred every second or third time Mr Pettersen 
was off duty, and she did nothing about it because he did not stay long and he was off duty.  She said that it was not relevant 
because he was off duty (T 180). 

96 Mrs Richardson also gave evidence of Mr Pettersen appearing to her to be under the influence of alcohol (Exhibit R1 – 
Witness Statement of Kaye Falconer Richardson [51(4)]). 

97 Mrs Gillie gave evidence of Mr Pettersen coming into the Centre on his day off “reeking of what smelt to me to be alcohol”, 
and that this happened many times.  His consumption of alcohol meant that he could not be called on to drive the bus should 
the need arise (Exhibit R6 – Witness Statement of Shelley Ann Gillie [15(g)]). 

98 Mr Gillie says that there were many occasions when he witnessed Mr Pettersen come into the Centre drunk and reeking of 
alcohol.  He says Mr Pettersen appeared to him to be drunk and he “had smelt [alcohol] on Mr Pettersen’s breath on previous 
occasions” (T 253). 

99 I conclude that whether he was off duty or not, it was not appropriate for an employee of the Centre to appear in the Centre 
noticeably affected by alcohol.  While I find this complaint made out, in the circumstances of the respondent doing nothing 
about it and apparently condoning it over a long period, its seriousness as a complaint is diminished.  It does however add to 
the context of the dismissal. 

“5) Removing bottled spirits from the Centre Bar for personal consumption in breach of the Liquor Act governing 
the Centre’s License.” 

100 The Centre has a Special Facility Licence under the Liquor Licensing Act 1988.  The conditions of that licence include that 
“[t]he sale of packaged liquor is prohibited”.  The licensed premises covered by the license “does not include any part of the 
premises which is reserved for the private use of the licensee, manager or employees of the licensee and to which the public 
does not have access”.  (Exhibit R8 – Witness Statement of John James Kingdom, Attachment JJK 1). 

101 The respondent has a policy that no credit is provided over the bar.   
102 One Sunday, Mr and Mrs Gillie were both on duty in the Centre, and Ms Gosper was in the office.  According to Mrs Gillie’s 

diary this was on 1 November 2009.  Mr Gillie was dealing with someone in the Centre and there were other people present.  
Mr Pettersen was off duty.  At the time, he and Mrs Pettersen were residing in what was referred to as the manager’s flat down 
a passageway adjacent to the bar area. 

103 Mr Pettersen does not dispute that on this day he came out of the flat, walked into the bar, removed a bottle of spirits and 
returned with it to the flat.  He says that he asked “Peter” (sic) Gillie’s permission “to take the bottle for a function we were 
having because I had not been able to go shopping and he approved my doing so.  The alcohol was not taken out of the Centre” 
(Exhibit A2 – Statement of Kym Darryl Pettersen, [51]).  At [57] Mr Pettersen reiterated that he had asked Mr Gillie’s 
permission and says that “[h]is answer was “I have no problem with that”. 

104 Mrs Pettersen gave evidence that when Mr Pettersen returned with the bottle “I looked at him and he said ‘I have Andrew’s 
permission to take this, and I’m going to replace it tomorrow’” (T 30). 

105 Both Mr and Mrs Gillie gave evidence that Mr Pettersen did not ask permission either before or after he took the bottle.  They 
saw him leave the bar to go back to the flat with the bottle and when he saw them he said “I’ve got friends over, I’ll replace it 
on Monday” (Exhibit R7 – Witness Statement of Andrew Paul Gillie [22(f)]) or “I’ll replace it tomorrow”, (Exhibit R6 – 
Witness Statement of Shelley Anne Gillie [15(g)] and attachment SAF 3; diary entry for Sunday, 1 November 2009). 

106 In any event, he did not replace the bottle until two days later.   
107 I find that Mr Pettersen did not ask Mr Gillie’s permission but took the bottle and went back to the flat.  Although he says he 

did not take it out of the Centre, it was taken into his private residence.  According to the liquor licence, this is not part of the 
licensed premises.  So, in fact, he took it out of the Centre’s licensed premises.  When Mr and Mrs Gillie saw him with the 
bottle he said he would replace it the next day.  Mr Pettersen knew that the licence did not permit liquor to be taken away from 
the bar.  He knew that the Centre’s policy was not to give credit at the bar.  He said in evidence that although he knew these 
things that it was just between himself and Mr Gillie, the inference being that it was a secret, and therefore notwithstanding the 
conditions of the license and the policy, it was acceptable for him to have done it.  He also knew that it was contrary to the 
good image of the Centre for him to be seen taking alcohol from the bar in those circumstances. 

108 Mr Pettersen denies that he knew that what he was doing was wrong but said he did not even think about it.  However, I note 
Mrs Pettersen’s evidence, that when Mr Pettersen returned to the flat with the bottle, she looked at him and he said that 
Andrew had given him permission.  In observing Mrs Pettersen as she gave her evidence of this issue, it was quite clearly a 
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situation of a wife challenging or questioning her husband with a look.  He knew he was being challenged by Mrs Pettersen.  
He knew that it was not the right thing to do, he knew that she knew, and he was defensive. 

109 I find that if Mr Pettersen removed the bottle from the bar and did not think about it, it demonstrates a significant failing on the 
part of a man of his maturity and position.  If he did think about it, and I believe he did because of his response to his wife, 
then he blatantly breached his obligations to his employer. 

110 Mr Gillie did not attempt to stop Mr Pettersen.  He was in the middle of dealing with someone else.  He said that as 
administrator it was not his role to deal with Mr Pettersen over this, but to report it to the Committee, which he did.  The 
Committee then acted on it. 

“6) A documented failure to respect the culture and religion of visiting international seafarers in demonstrated need 
of pastoral care and support.” 

111 As the evidence did not appear to specifically address any issue relating to respecting the culture and religion of seafarers I am 
unable to conclude that there is any substance to this complaint. 

“7) A documented failure to respect work colleagues, Centre Volunteers and members of the Management 
Committee.” 

112 I accept the evidence of Mr Gillie that two of the volunteers, Julie Hull and Julie Barlow, were not prepared to work with 
Mr Pettersen because he was rude to them (Exhibit R7 – Witness Statement of Andrew Gillie [22(j)].  (See also Exhibit R3 – 
Witness Statement of Mark James Connolly [48] that Julie Barlow told him that Mr Pettersen had been rude to her while she 
was volunteering and that she would not volunteer while he, Mr Pettersen, was there, and Exhibit R6 – Witness Statement of 
Shelley Ann Gillie [15(e)]). 

113 I also accept Mrs Richardson’s evidence that Mr Pettersen was rude to her when she worked as a volunteer, and she gave an 
example of his abrupt manner towards her and his “begrudging” assistance.  (Exhibit R 1 – Witness Statement of Kaye 
Falconer Richardson (16(b)]. 

114 Mr Kingdom gave evidence of Mr Pettersen’s attitude and behaviour regarding an incident where Mr Kingdom had spoken to a 
friend of Mr Pettersen about moving a caravan they had parked at the Centre as it had a power cable running across a drive 
way.  When the person said that she was leaving the next day, Mr Kingdom told her not to worry about it.  Mr Pettersen then 
told Mr Richardson in an aggressive and rude manner that “she can park where I tell her to park”.  (Exhibit R8 – Witness 
Statement of John James Kingdom [35] – [36]).  I accept this evidence as truthful. 

115 These instances demonstrate that this complaint is made out. 
2. The Blue Tin 
116 There was a good deal of evidence about the way in which the Centre provides a service to seafarers by changing their foreign 

currency into Australian dollars for them to use while in Port Hedland, and changing it back before they leave port.  For the 
purpose of this arrangement, the Centre maintained a large float in a blue tin kept in the office.  All members of staff and 
volunteers undertook the work of changing currency.  There were only very limited procedures in place, for example there was 
no record of individual transactions, and there could be many transactions in a day.  I note that although Mrs Richardson and 
Father Connolly each gave evidence of the significance to them personally of the issue of money said to be missing from the 
blue tin, it did not feature in the reasons for the dismissal set out in the letter of termination.  Therefore, notwithstanding that 
this was the subject of a significant amount of evidence, and the views of Mrs Richardson and Father Connolly as to its 
significance to them, I conclude that it is not relevant to these considerations. 

Conclusions 
117 Mr Pettersen understood that his role in driving the bus, serving in the shop and the bar and in cleaning the Centre were not the 

essence of the job.  He understood that those things were necessary for the Centre to operate, but its purpose in operating was 
to provide caring support for seafarers.  I believe he understood or should have understood that from the discussions he had 
with members of the Committee, Rev Bill Ross and Mr Kingdom in particular.  Mr Pettersen is a mature person who, if he did 
not understand this after over eight months, ought to have known, that what he was doing was inconsistent with his obligations.  
I have referred earlier to his letter of application for the manager’s position which I conclude demonstrated his understanding 
of the importance of care and compassion towards the seafarers.  In his conduct towards the crew of the Iran Hamadan, he not 
only failed to display care and compassion, but he compromised their well-being by his telephone call to Customs without 
taking any supportive action.   

118 His rudeness to colleagues and volunteers and his lack of cooperation undermined the work of the Centre and made for an 
unpleasant work environment.  His action in taking the bottle of spirits was contrary to the Centre’s licence and may have 
created difficulties for the Centre.   

119 There were numerous other examples of criticism of Mr Pettersen, some not justified, and others justified but less significant.  
Some occurred months before the dismissal and were not acted upon.  Others were dealt with through the management style I 
have referred to earlier.  However, the effect of the evidence of his impatience and lack of compassion to seafarers; his 
rudeness to volunteers; his unhelpfulness and deliberate refusal to cooperate with other staff, and his unjustified complaints 
about excessive hours demonstrates a general lack of suitability for the position he held.  Further, and more significantly, I am 
firmly of the view that Mr Pettersen’s lack of compassion and assistance to the crew members of the Iran Hamadan in favour 
of notifying Customs, and his attitude and conduct in helping himself to a bottle of spirits and taking it to his residence are not 
merely attitudinal problems, they are significantly at odds with his obligations in his employment. 
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3. Breach of Contract 

120 The issue in this case does not arise from a claim of harsh, oppressive or unfair dismissal, but whether the respondent is 
obliged to pay to the applicant damages for bringing the contract of employment to an end prior to the expiration of the 
contract.  This involves a question, in this particular case, of whether there was conduct on the part of the applicants, or one of 
them, which constituted such a serious breach of the contract of employment as to allow the employer to dismiss the employee, 
or whether the conduct of the employee demonstrated an intention no longer to be bound by the contract.  In Blyth Chemicals v 
Bushnell (1933) 49 CLR 66, Dixon and McTiernan J J said: 

“Conduct which in respect of important matters is incompatible with the fulfilment of an employee’s duty, or involves an 
opposition, or conflict between his interest or his duty to his employer, or impedes the faithful performance of his 
obligations, or is destructive of the necessary confidence between employer and employee, is a ground of dismissal … 
[b]ut the conduct of the employee must itself involve the incompatibility, conflict, or impediment, or be destructive of 
confidence.  An actual repugnance between his acts and his relationship must be found.” (p 81-82) 

121 In Concut Pty Ltd v Worrell (2000) 75 ALJR 312 at [51], Kirby J said: 

“It is, however, only in exceptional circumstances that an ordinary employer is entitled at common law to dismiss an 
employee summarily.  Whatever the position may be in relation to isolated acts of negligence, incompetence or 
unsuitability, it cannot be disputed … that acts of dishonesty or similar conduct destructive of the mutual trust between 
the employer and employee, once discovered, ordinarily fall within the class of conduct which, without more, authorises 
summary dismissal.  Exceptions to this general position may exist for trivial breaches of the express or implied terms of 
the contract of employment.  Other exceptions may arise where the breaches are ancient in time and where they may have 
been waived in the past, although known to the employer … the establishment of important, relevant instances of 
misconduct, such as dishonesty on the part of the employee … will normally afford legal justification for summary 
dismissal.  Such a case will be classified as amounting to a relevant repudiation or renunciation by the employee of the 
employment contract, thus warranting summary dismissal.”   

122 The High Court has dealt with the question of repudiation in Koompahtoo Local Aboriginal Land Council v Sanpine Pty Ltd 
[2007] HCA 61 at [44] to [49] per Gleeson C J; Gummow, Heydon and Crennan JJ: 

“44. … The term repudiation is used in different senses.  First, it may refer to conduct which evinces an 
unwillingness or an inability to render substantial performance of the contract.  This is sometimes described as 
conduct of a party which evinces an intention no longer to be bound by the contract or to fulfil it only in a 
manner substantially inconsistent with the party’s obligations.  … The test is whether the conduct of one party 
is such as to convey to a reasonable person, in the situation of the other party, renunciation of either of the 
contract as a whole or of a fundamental obligation under it … [s]econdly, it may refer to any breach of 
contract which justifies termination by the other party … [t]here may be cases where a failure to perform, 
even if not a breach of an essential term … manifests unwillingness or inability to perform in such 
circumstances that the other party is entitled to conclude that the contract will not be performed substantially 
according to its requirements.  This overlapping between renunciation and failure of performance may appear 
conceptually untidy, but unwillingness or inability to perform a contract often is manifested most clearly by 
the conduct of a party when the time for performance arrives.  In contractual renunciation, actions speak 
louder than words.   

45. In the past, some judges have used the word ‘repudiation’ to mean termination, applying it, not to the conduct 
of the party in default, but to the conduct of the party relying upon such default.  It would be better if this were 
avoided. 

… 

47. For present purposes, there are two relevant circumstances in which a breach of contract by one party may 
entitle the other to terminate.  The first is where the obligation with which there has been failure to comply 
has been agreed by the contracting parties to be essential.  Such an obligation is sometimes described as a 
condition. 

… 

48. … It is the common intention of the parties, expressed in the language of their contract, understood in the 
context of the relationship established by that contract and (in a case such as the present) the commercial 
purpose it served, that determines whether a term is ‘essential’, so that any breach will justify termination. 

49. The second relevant circumstance is where there has been a sufficiently serious breach of a non-essential 
term.” 

4. The Terms of the Contract 

123 In order to determine whether Mr Pettersen has breached an essential term or condition of his contract of employment it is 
necessary to look at the terms of the contract, “…the common intention of the parties, expressed in the language of their 
contract, understood in the context of the relationship established by that contract and commercial purpose it served” 
(Koompahtoo).  The term “commercial purpose” in the context of this employer is the purpose of these parties’ contract, being 
to help the respondent fulfil its mission and object of “advancing the social, material and spiritual welfare of seafarers”. 
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124 The letter of appointment of 3 March 2009, addressed to both applicants, does not specifically set out all of the terms of the 
contract or the essential terms.  However the essential terms are implied by that letter.  They include reference to being 
provided with a list of duties, and that it would be necessary to be flexible in their hours of work and work according to the 
needs of the Centre.  The duties of centre assistant are set out in Exhibit A2 (Witness Statement of Kim Darryl Pettersen, 
Attachment C) the very first of which duties is to “provide caring contact for all seafarers”.  I find that providing caring contact 
for all seafarers was an essential term of the contract. 

125 As I have noted earlier the context of the employment must also be taken into account and as the authorities indicate, an 
employee’s conduct should not be contrary to the employer’s interests. 

126 Mr Pettersen in his conduct towards seafarers did not provide caring contact.  His behaviour towards them was demonstrated to 
be impatient and unhelpful.  Most importantly for the purposes of the question of repudiation, is Mr Pettersen’s conduct in 
respect of the crew of the Iran Hamadan.  In that case it is clear that Mr Pettersen in particular understood his obligations to 
the seafarers and what that required of him.  He simply reported his suspicions to Customs without providing any assistance or 
caring contact for the seafarers themselves.  In my view this was such a significant breach of the contract as to constitute a 
repudiation of the contract. 

127 The respondent also relies on a refusal to obey a lawful instruction.  The evidence is somewhat unclear as to whether Mr Gillie 
expressly instructed, or impliedly instructed, Mr Pettersen not to contact Customs and he did so after that instruction, or 
whether Mr Pettersen had contacted Customs before Mr Gillie spoke with him and he did not advise Mr Gillie that he had 
already reported the matter to Customs.  However, he failed in his duty in a significant way if he did either of those things.  
Albeit that they may not constitute a direct failure to comply with a particular lawful instruction, they constituted a refusal or a 
failure to comply with the first of the duties listed on the duty statement, which might be considered to be an instruction.  In 
any event the conduct itself was such a serious breach of his obligations to his employer as to justify termination without any 
other incident occurring.   

128 However other incidents and circumstances did arise.  Mr Pettersen’s conduct towards other staff members and volunteers 
discouraged volunteers from working with him and their participation was essential to its success in its mission of providing 
for the well being of seafarers.  

129 Mr Pettersen’s conduct in taking the bottle of spirits from the bar into his residence was in breach of the respondent’s liquor 
licence and accordingly it was conduct contrary to the respondent’s ongoing interests.  Had this been a single isolated incident 
it may not have justified dismissal, although I make no such conclusion in that regard.  Certainly in this case it constituted part 
of the conduct which went to the heart of the contract and was not an isolated incident.   

130 In all of those circumstances I conclude that Mr Pettersen’s conduct in respect of essential matters was such as to constitute a 
repudiation of the contract of employment which allowed the respondent to bring the contract to an end. 

5. Mrs Pettersen’s Contract 

131 Mr and Mrs Pettersen together applied for positions as Centre Assistants in response to an advertisement calling for “a caring 
couple …”.  They were interviewed together by the Committee (see Exhibit A2 – Witness Statement of Kim Darryl Pettersen 
[7]).  They were provided with a letter of employment addressed to them both and, according to the letter of appointment, they 
were to receive a joint stipend.  As it turned out that stipend was paid to them on the basis of it being divided equally between 
them, however, the evidence demonstrates that it could have been divided in another way.  Evidence also demonstrates that 
they divided the duties between them.  They were provided with accommodation together.  There was no provision for one of 
them to be employed in isolation of the other. 

132 Mrs Pettersen’s evidence was that she accepted that it was the case that if something occurred to break up the team 
arrangement, it would be the end of the team or that it was “one in-all in; one out-all out” (T 27).  In those circumstances I 
conclude that if the employment of one of the two of Mr and Mrs Pettersen came to an end then it was implied that the 
employment of the other would also come to an end.  The conduct of one affected the contract in respect of both of them.  In 
the terms used by Mr Caspersz, there was an implied term that this was a co-terminus contract, and Mrs Pettersen agrees that 
this was so.   

133 If I am wrong in that conclusion and that in fact Mrs Pettersen was entitled to continue in employment or to be paid damages 
by way of compensation for the contract coming to an end prior to the conclusion of its term, then at common law she would 
have been obliged to mitigate her loss.  The evidence is that she made no efforts to mitigate her loss (see Exhibit A1 – 
Witness Statement of Barbara Elizabeth Pettersen [49]).  She says that she has been unable to work due to medical problems 
with a bad back and trouble with her right eye (T 44).  She also felt very stressed and disillusioned by the poor treatment she 
says she received while employed by the respondent however there was no evidence of this preventing her seeking work.  
Accordingly, if my conclusion is wrong in respect of her termination of employment then Mrs Pettersen has no entitlement to 
any benefit arising from that early termination of the contract.  

134 In all of the circumstances, neither of the applicants is entitled to a benefit arising from their contracts of employment and the 
applications will be dismissed.   

 
 



42 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

2011 WAIRC 00032 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BARBARA ELIZABETH PETTERSEN 
APPLICANT 

-v- 
PORT HEDLAND PEACE MEMORIAL SEAFARERS CENTRE INC 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S B 55 OF 2010 
CITATION NO. 2011 WAIRC 00032 
 

Result Jurisdiction found, application dismissed 
 

Order 
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr T Caspersz of counsel and with him Ms M Ivanovski of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT jurisdiction is found and this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00033 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KIM DARRYL PETTERSEN 
APPLICANT 

-v- 
PORT HEDLAND PEACE MEMORIAL SEAFARERS CENTRE INC 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S B 56 OF 2010 
CITATION NO. 2011 WAIRC 00033 
 

Result Jurisdiction found, application dismissed 
 

Order 
HAVING heard Mr G McCorry as agent on behalf of the applicant and Mr T Caspersz of counsel and with him Ms M Ivanovski of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT jurisdiction is found and this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
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2010 WAIRC 01246 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL QUARRY 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD TUESDAY, 27 JULY 2010, WEDNESDAY, 28 JULY 2010, WEDNESDAY, 29 SEPTEMBER 

2010 
DELIVERED THURSDAY, 23 DECEMBER 2010 
FILE NO. U 38 OF 2009 
CITATION NO. 2010 WAIRC 01246  
 

Catchwords Termination of employment - Claim of harsh, oppressive or unfair dismissal - Serious breach of 
discipline - Failure to comply with a lawful directive - Principles considered - Applicant not harshly, 
oppressively or unfairly dismissed - Application dismissed - Industrial Relations Act 1979 (WA) s 
27(1), s 29(1)(b)(i); Public Sector Management Act 1994 s 40, s 78, s 78(2), s 78(4), s 80, s 81(2)(a), s 
83(1)(b), s 86(2), s 86(4) 

Result Dismissed 
Representation  
Applicant Mr M Quarry on his own behalf 
Respondent Ms R Hartley (of Counsel) 
 

Reasons for Decision 

1 On 3 March 2009 Michael Quarry (“the applicant”) lodged an application pursuant to s 29(1)(b)(i) of the Industrial Relations 
Act 1979 (“the Act”) against the Department of Education & (sic) Training (“the Department”) claiming that he was harshly, 
oppressively or unfairly dismissed on 3 February 2009.  The respondent denies that the applicant was unfairly dismissed and 
opposes the applicant’s claim for reinstatement and/or compensation. 

Background 

2 The applicant commenced employment with the respondent as a teacher in April 1999 and he was terminated on 3 February 
2009.  The applicant’s terms and conditions of employment were governed by the School Education Act Employees’ 
(Teachers and Administrators) General Agreement 2006 (“the 2006 Agreement”) which was replaced by the School 
Education Act Employees’ (Teachers and Administrators) General Agreement 2008. 

3 The parties agree that the correct name of the respondent is the Director General, Department of Education and Training.  As 
the respondent had been incorrectly named and given the Commission’s powers under s 27(1) of the Act, and having formed 
the view that it is appropriate in the circumstances to amend the name of the respondent, I propose to issue an order that the 
Department of Education & Training be deleted as the named respondent in this application and be substituted with the 
Director General, Department of Education and Training (see Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 and Bridge 
Shipping Pty Ltd v Grand Shipping SA and Anor [1991] 173 CLR 231). 

Chronology of relevant events 

4 On 8 May 2002 the applicant signed a Notebook for Teachers Program registration form acknowledging acceptance of the 
Department’s offer of access to the notebook program.  In signing this form the applicant confirmed that he had read, agreed 
to and understood the attached Conditions of Entry and was willing to participate in and abide by those conditions.  The 
Notebook for Teachers Program involved laptop computers being leased to the Department by a finance company and the 
laptop was then made available to teachers under a registration agreement.  Under this program teachers agreed to make 
fortnightly payroll deductions for the period they used the laptop and neither the Department nor the teacher owned the 
laptop. 

5 The registration form signed by the applicant in May 2002 was for a three year lease expiring on 23 May 2005 and the 
payroll deduction in return for the use of the laptop agreed to by the applicant was for a fortnightly amount of $14.60. 

6 The Conditions of Entry attached to the registration form included the following conditions: 

“1.3 In the event of my going on leave without pay, I will make arrangements with the Department to pay the 
amount due over this period or return the Notebook package. 

… 
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1.5 If my employment status changes, or if I breach any of these conditions of entry, the Department may revoke 
the allocation of my Notebook package by giving written notice of 14 days.” 

(Extract from Exhibit R1.1) 
7 The applicant commenced unpaid leave on 24 July 2004.  On 23 September 2004 the Coordinator of the Notebook for 

Teachers Program, Mr Martyn Griffiths, wrote to the applicant advising him that due to him being on leave without pay the 
Notebook for Teachers Program fortnightly payroll deductions were not taking place and the applicant was asked to forward 
payment in the amount of $350.40 to clear the debt he had accrued and to cover the payments up to the expiration of the 
lease for the laptop on 23 May 2005. 

8 On 18 April 2005 an information pack was posted to the applicant advising him that the lease for the laptop in his possession 
was due to expire shortly and the applicant was offered a replacement laptop and advised that the deadline for re-enrolment 
in the new program was 9 May 2005.  This information pack stated that the Department did not guarantee that teachers had 
the opportunity to take delivery of a new laptop prior to surrendering the old laptop in order to facilitate file transfer but 
endeavoured to allow such a process to occur but could only do so when the teachers concerned take advantage of the 
opportunity of receiving a new laptop during the timeframe specified in the replacement offer.  However, the deadline for re-
enrolment passed without the applicant applying for a replacement laptop. 

9 The lease agreement signed by the applicant in May 2002 expired on 23 May 2005 without the applicant returning the 
laptop. 

10 On 31 May 2005 a letter was sent to the applicant by the Department’s Chief Information Officer Mr Bevan Doyle advising 
him that the Notebook for Teachers Program laptop in his possession was overdue for return and the applicant was given an 
opportunity to return the laptop free of charge by making it available at the Department’s Joondalup District office by 8 June 
2005. 

11 The applicant wrote to the Department on 11 June 2005 acknowledging receipt of the re-enrolment information package sent 
to him on 18 April 2005 as well as receipt of Mr Doyle’s letter dated 31 May 2005.  In this correspondence the applicant 
advised the Department that he had received the letter dated 18 April 2005 on 28 April 2005 and had not opened it for 
several days and he also advised the respondent that he received the letter dated 31 May 2005 on 9 June 2005.  The applicant 
said that he had not been previously notified of the surrender date of his existing laptop and he asked who was required to 
sign for and authorise the issuance of a new laptop, when he would be able to collect his new laptop and when he should 
surrender his old laptop allowing sufficient time to transfer files and transfer or reinstall software. 

12 Mr Griffiths again wrote to the applicant on 29 June 2005 detailing the arrears of $350.40 the applicant owed the Department 
for the lease of the laptop due to the applicant being on leave without pay from 24 July 2004 thereby providing a means for 
him to clear his debt to the Department and he advised the applicant that the laptop was overdue for return and should be 
immediately delivered to the supplier at the address provided.  As the laptop was not returned by the applicant, on 24 August 
2005 Mr Doyle wrote to the applicant about the seriousness of his failure to return the laptop in his possession and informed 
him that it must be returned to the supplier as a matter of urgency and at his own expense however, the letter was sent to an 
address not connected to the applicant. 

13 Mr Doyle wrote to the applicant on 2 March 2006 informing him that his statement detailing the reasons for the non-return of 
the laptop contained in his facsimile dated 11 June 2005 had been considered by a review panel which found that the 
circumstances outlined did not warrant waiver of the costs incurred by the Department.  An invoice was enclosed for the 
applicant to pay $728.84, comprising $87.60 in further rental arrears, $66.24 pro-rata cost of the laptop’s lease extension and 
$575.00 for the financier’s late return penalty.  From March 2006 to April 2006 three automated reminders were sent to the 
applicant regarding this outstanding $728.84 which the applicant owed to the Department however the applicant did not pay 
the amount requested. 

14 On 24 May 2006 the applicant submitted a registration form requesting a new laptop but this request was rejected. 
15 On 1 June 2006 the applicant wrote to the Department’s Payroll Division requesting it cease his payroll deductions for the 

Notebook for Teachers program immediately and the applicant stated that he was withdrawing and rescinding his previous 
authority to make such deductions from his pay.  However, it appears that in any event as at 1 June 2006 no deductions were 
being made from the applicant’s pay for the use of the laptop as this payment was put on hold when the applicant 
commenced leave without pay in 2004. 

16 By letter dated 16 April 2007 Mr Peter McCaffrey instructed the applicant to return the laptop to the Coordinator of the 
Notebook for Teachers Program within seven days of the date of the letter and the letter went on to advise the applicant that 
this request constituted a lawful instruction given under Mr McCaffrey’s authority as the Department’s Deputy Director 
General, Finance and Administration.  The letter warned the applicant that failure to comply with the instruction would result 
in a disciplinary process being commenced against him.  This letter was sent by registered post to the applicant’s residential 
address and from the period 16 April 2007 to 7 May 2007 Australia Post made four separate unsuccessful attempts to deliver 
the letter to the applicant.  The letter was then returned to the Department on 24 May 2007 with advice from Australia Post 
that it had not been claimed by the applicant.  As the applicant was working at Cecil Andrews Senior High School at the time 
the respondent forwarded this letter to the Principal, Mr Richard Hunter, so he could hand deliver it to the applicant which he 
did on or about 31 May 2007. 

17 The applicant submitted a further Notebook for Teachers Program registration form on or about 26 April 2007 and on 2 May 
2007 the applicant was advised that the application had not been accepted. 

18 On 7 June 2007 the applicant wrote the Minister for Education and Training about Mr McCaffrey’s letter dated 16 April 
2007 and the respondent replied to this letter on behalf of the Minister.  The respondent told the applicant the following:  “I 
would also strongly encourage you to comply with the instruction given in Mr McCaffrey’s letter and promptly return the 
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notebook computer, to avoid disciplinary action being taken against you.”.  On 24 September 2007 the applicant responded 
to the respondent stating that he had written to Mr Griffiths on 11 June 2005 stating that he was not notified of the surrender 
date for the laptop and he asked who could sign and authorise the issue of a new laptop to him and when he would like him 
to surrender the laptop allowing sufficient time to transfer files and software.  The applicant also responded to other issues 
raised in the respondent’s letter asking for a copy of his “being notified of the surrender date” of the laptop prior to the date 
of return and he demanded “natural justice” by the Department providing him pay details for the period 1 January 2004 to 31 
December 2006 in order to reconcile his pays.  The applicant stated that he would then happily pay any monies owing to the 
Department.  The applicant then detailed his concerns about the Department’s failure to comply with statutory requirements, 
its ineffective management practices and its incompetence in regard to managing his rehabilitation.  He also stated that he 
challenged the payment of a penalty for the non-return of the laptop and he refused to pay any money until he was provided 
with a copy of his being notified of the surrender date of the laptop prior to its due date. 

19 By letter dated 6 September 2007 the respondent informed the applicant that he was suspected of acting in a manner which 
constitutes a breach of discipline pursuant to s 80 of the Public Sector Management Act 1994 (“the PSM Act”).  Specifically 
it was alleged that he failed to comply with the lawful directive issued to him on 16 April 2007 contained in the letter to the 
applicant from Mr McCaffrey dated 16 April 2007.  This letter went on to provide the applicant with an opportunity to 
provide a written explanation in relation to the allegation contained within.  When no response was received from the 
applicant to this letter the Department initiated a formal investigation.  Mr Justin Goodwin, Senior Investigator with the 
Department’s Standard and Integrity Directorate, was appointed in accordance with s 81(2)(a) of the PSM Act to conduct an 
investigation into the suspected breach of discipline and Mr Goodwin’s appointment was conveyed to the applicant in a letter 
dated 26 November 2007.  Mr Goodwin completed his investigation report on or about 9 July 2008 and found that the 
allegation that the applicant failed to comply with a lawful directive issued to him on 16 April 2007 was proven. 

20 On 5 September 2008 the respondent sent the applicant a letter charging him with a serious breach of discipline pursuant to 
s 83(l)(b) of the PSM Act, and as provided for in s 86(2) of the PSM Act, the applicant was required to indicate whether he 
admitted or denied the charge.  When the applicant returned the charge letter dated 5 September 2008 to the Department 
unopened the disciplinary process continued as if he had denied the charge.  By letter dated 16 October 2008 the applicant 
was informed that Mr Matt Elliott, an independent inquirer, had been directed to hold a disciplinary inquiry into the charge 
and Mr Elliott’s appointment was made in accordance with s 86(4) of the PSM Act.  Mr Elliott completed an inquiry report 
on 12 December 2008 and he stated in this report that he was satisfied that there was ample evidence before him to prove on 
the balance of probabilities that the applicant had committed the serious breach of discipline in question in that he failed to 
comply with a lawful directive issued to him on 16 April 2007. 

21 By letter dated 21 January 2009 the Acting Director General informed the applicant of the outcome of Mr Elliott’s 
disciplinary inquiry and he was also advised of the proposed penalty to be imposed as a result of his misconduct, that of 
dismissal, and the letter stated that dismissal was deemed to be the only penalty that fully recognised the seriousness of the 
applicant’s conduct and the applicant was given the opportunity to provide written reasons as to why the Acting Director 
General should not take this proposed course of action. 

22 By letter dated 27 January 2009 the applicant provided written submissions to the respondent and after considering the 
applicant’s submissions the respondent decided that the penalty of dismissal was the appropriate action to take. 

23 The applicant was advised by letter dated 3 February 2009 that his employment with the Department had been terminated. 
Applicant’s evidence 

24 The applicant confirmed that he signed a three year lease agreement to access a laptop computer in May 2002 and in return 
he would make ongoing fortnightly payments to the Department.  The applicant stated that just prior to the lease for the 
laptop expiring he was waiting for his workers’ compensation claim to be accepted and he was not working at a school.  The 
applicant gave evidence that when he received the package about the expiry of the lease agreement for his laptop sometime 
after 18 April 2005 it contained a registration form to re-enrol for a new laptop but he did not fill this out because he was 
unsure who could sign this form as he was not teaching at a school at the time.  The applicant confirmed that the laptop given 
to him in May 2002 has not been returned to the supplier or the Department as at the date of hearing. 

25 The applicant stated that he heard nothing further about the laptop until he received a letter from Mr Doyle dated 31 May 
2005 advising him that he had not returned his laptop by the due date and he was asked to return it to the Joondalup District 
Office by 8 June 2005.  The applicant stated that he was busy at the time and his priority was dealing with his workers’ 
compensation claim.  The applicant stated that he wrote to Mr Griffiths on 11 June 2005 advising him that he had not 
received the letter from Mr Doyle until early June 2005 and he also asked for advice about who could sign and authorise his 
re-enrolment in the laptop program given that he was not working at a school.  The applicant also informed Mr Griffith that 
he had not previously been notified of the surrender date for his laptop. 

26 The applicant stated that he was unsure at the time if he was paying the $14.60 per fortnight for the rent of the laptop because 
his sick leave payments had expired and he was not receiving any salary.  The applicant gave evidence that when his 
workers’ compensation claim was accepted by the respondent he received back pay but he was unclear about the details of 
the quantum of his back pay and whether or not deductions had been made from his back pay for the rent of the laptop during 
this period.  The applicant said that he was subsequently advised that he had been over paid by the Department when he was 
paid his back pay and despite attempts to obtain information from the Department about the details of this overpayment he 
has not been advised how the overpayment occurred. 

27 The applicant maintained that he was unclear who could sign an authority for him to re-enrol in the laptop program to 
receive a replacement laptop and the applicant wanted the opportunity to continue using the laptop program but he also 
wanted access to a new laptop prior to returning his old laptop because he wanted to transfer a significant amount of files and 
data on to his new laptop. 
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28 When the applicant was next contacted by the Department in July 2005 about the laptop being overdue for return he sought 
evidence from the Department about when he had been notified about a return date and confirmation that the late return was 
due to a mistake on his behalf.  The applicant also maintained that any penalty that he was to incur as a result of not returning 
his laptop by the due date was not due to any failing on his part but on the part of the Department. 

29 When the applicant returned to teaching at Australind Senior High School on a rehabilitation program in April 2006 he 
lodged a registration form for a replacement laptop but the Department advised him that he would not be supplied with a new 
one because his old laptop still had not been returned and was overdue for return.  At the time the applicant told his Principal 
Mr Slavin that he still had his old laptop and he was still waiting for information from the Department to resolve issues 
which included the date the laptop was due to be returned and who could authorise a replacement laptop.  The applicant also 
wanted resolution of the issue of who was liable for the penalties imposed upon him for the late return of the laptop.  When 
Mr Slavin told him that he would not be receiving a new laptop until the old one was returned the applicant told Mr Slavin 
that this was unfair. 

30 The applicant completed his rehabilitation program and he returned to full-time work at Cecil Andrews Senior High School 
in 2007 and he again sent a registration form to the Department to obtain a replacement laptop, however this request was 
refused.  The applicant gave evidence that Mr Griffiths contacted him at the time and told him that he had received his 
registration form but a new laptop would not be supplied to him as he still had his old laptop which was two years overdue 
for return.  The applicant stated that he had a discussion with the Deputy Principal at Cecil Andrews Senior High School 
Mr William Friday either before or after his discussion with Mr Griffiths about returning his overdue laptop and Mr Friday 
indicated that he may be subject to criminal charges and the applicant saw this as a threat.  The applicant told Mr Friday that 
the issue of the non-return of the laptop was not a criminal issue because the Department knew that he had the laptop and its 
non-return was part of a dispute that he had with the Department whereby it had refused to supply information that he had 
requested as well as confirmation of the correct procedures for obtaining a replacement laptop. 

31 The applicant gave evidence that on 31 May 2007 a directive from Mr McCaffrey was handed to him by Mr Hunter.  The 
applicant stated that the letter was dated 16 April 2007 and the letter stated that he had seven days from the date of the letter 
to return the laptop.  It was therefore impossible for him to comply with this directive given the timeframes contained in the 
letter had passed.  The applicant stated that as there was a reference to disciplinary proceedings occurring if he did not 
comply with the directive he assumed that they had already commenced and this would be the appropriate mechanism for 
him to raise the fact that he had not received the directive until 31 May 2007 and he could therefore not comply with the 
directive and the applicant understood the Department would then reissue the directive. 

32 The applicant stated that in early December 2007 Ms Bev Dornan, who was from the local district office attended Cecil 
Andrews Senior High School and gave him a letter containing a notice of an investigation being undertaken in relation to the 
allegation that he had disobeyed the directive issued by Mr McCaffrey.  The applicant said that as this meeting occurred at 
short notice he did not have the opportunity to organise an independent person to be present and it was only part way through 
his discussion with Ms Dornan that he was advised that he could have a support person at this meeting.  The applicant gave 
evidence that Ms Dornan outlined how the disciplinary investigation would proceed and when the applicant asked 
Ms Dornan whether as a matter of justice he was entitled to paid time or the equivalent to address matters in relation to the 
investigation in response Ms Dornan told him that she “believed not” but she would look into it.  The applicant claims that at 
that point he commenced the dispute resolution proceedings under the relevant award against the Department in relation to 
this issue. 

33 The applicant gave evidence that he heard nothing further from the respondent about disciplinary proceedings against him 
until 9 April 2008 when Mr Hunter hand delivered a copy of an email from Mr Goodwin seeking the applicant’s input into 
the investigation that he was undertaking about the allegation that the applicant had breached the directive issued by 
Mr McCaffrey.  The applicant stated that he was given until 11 April 2008 to respond to this email otherwise Mr Goodwin 
would progress the matter as if the applicant did not wish to participate.  Even though he asked Mr Goodwin about the scope 
of the investigation and he asked him to send documentation to him he did not receive a response from Mr Goodwin. 

34 The applicant gave evidence that he recalled being advised at some point by the respondent that the outcome of 
Mr Goodwin’s investigation was that he had breached the directive issued by Mr McCaffrey and also that a disciplinary 
inquiry was to be held by Mr Elliott. 

35 The applicant stated that when Mr Elliott sent him a letter about the inquiry and whether he wished to have input into it he 
was not given any specific timeframe within which to reply to him and at the time he was unwell and not at work and he 
therefore did not deal with the issue. 

36 The next event the applicant recalled was when he was visited at home by Mr Matthew Read and another officer from the 
Department on or about 22 January 2009 and he was given a letter detailing an intention by the respondent to terminate him 
and he was told that he had seven days to make a submission in response.  The applicant stated that he was annoyed and told 
them to leave as he had previously advised the Department that he required notification of any future meetings so that he 
could have an independent witness present.  He also refused to take the letter from the respondent and it was left at the door 
however some time later, and after having sought assistance as he was distressed, he read the letter.  The applicant stated that 
the following day he saw his specialist who was unhappy about the way in which the respondent had treated him. 

37 The applicant stated that he wrote detailed submissions in response to the respondent’s intention to terminate him but it was 
done without viewing Mr Goodwin’s investigation report and Mr Elliott’s inquiry report. 

38 The applicant stated that he was terminated on 3 February 2009 by letter given to him by Mr Read when he was on sick 
leave. 
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39 The applicant is seeking the following remedies for what he claims is his unfair termination: 

• reinstatement to his position at Cecil Andrews Senior High School; 

• full continuous payment of his salary from 8 November 2008; 

• the respondent be deemed liable for his injury recurrence; 

• reinstatement of all entitlements; 

• the respondent be ordered to supply evidence that the laptop return notification occurred, supply evidence that the 
laptop late return penalties are his liability, supply pay remittance advice in electronic form and participate in 
mediation at the Commission to resolve all issues before he returns to work; 

• compensation for legal costs equal to and based upon the respondent’s and State Solicitor’s combined expenditure, 
compensation for his costs and time to be deemed to be the same as the respondent’s and State Solicitor’s and there 
is to be no consideration of any “charge out differentiation” between a solicitor and teacher; 

• the respondent is to fix “mal-administration problems” to ensure internal processes and systems are in accordance 
with the PSM Act, occupational health and safety legislation and provisions of the 2006 Agreement (and/or any 
subsequent amendments); 

• the respondent is to comply with the PSM Act, occupational health and safety legislation and provisions of the 2006 
Agreement (and/or any subsequent amendments); and 

• the transcript of this matter and all evidence presented is to be supplied to the Office of the Public Sector Standards 
Commission to permit a review of PSM Act compliance and disciplinary proceedings to be instigated against any 
officers found to be in breach; and 

• the transcript of this matter and all evidence presented is to be supplied to the Corruption and Crime Commission, 
the Western Australian College of Teaching and to the applicant and any costs associated with the provision of 
copies of the transcript are to be the respondent’s liability. 

40 Under cross-examination the applicant verified that he had received the instruction dated 16 April 2007 to return the laptop 
and he stated that he received this letter on 31 May 2007 when it was handed to him by Mr Hunter. 

41 The applicant confirmed that he signed the registration form to participate in the Notebook for Teachers Program in May 
2002 and that a number of terms and conditions were attached to this document and he had agreed to abide by these terms 
and conditions.  The applicant also conceded that one of the terms related to paying amounts due or returning the laptop if he 
went on leave without pay. 

42 The applicant agreed that during the term of the three-year agreement for the laptop he was on unpaid leave as a result of a 
dispute he had over a workers’ compensation claim and he stated that he did not make arrangements to make fortnightly 
payments for the laptop during this period as he was awaiting the outcome of his workers’ compensation claim.  The 
applicant stated that he was aware that the laptop was not his property but he maintained that the contract he signed to lease 
the laptop was irrelevant to his termination as he was terminated for refusing to obey a lawful directive.  The applicant 
conceded that under the terms and conditions of the lease agreement the Department could revoke the allocation of the laptop 
to him if he breached any of the conditions. 

43 The applicant agreed that he received the information package sent out to teachers on 18 April 2005 and notification that he 
had until 9 May 2005 to re-enrol in the Notebook for Teachers program (Exhibit R1.3).  The applicant also agreed that the 
Department did not guarantee that there would be an overlap between the return of the old laptop and the allocation of a new 
laptop under this program. 

44 The applicant maintained that as he was not given a date to return his old laptop he was denied natural justice and it was 
necessary for him to be informed of the date of the return of the laptop before it was overdue.  The applicant confirmed that 
he received the information package sent out to teachers on 18 April 2005 about re-enrolling in the laptop program on 
28 April 2005 however he could not recall if he read the documentation before or after the deadline of 9 May 2005 for 
returning the registration form for a replacement laptop.  The applicant maintained that he was unable to complete the form 
to obtain a new laptop because he was not sure which school he was attached to at the time and therefore which person could 
countersign the form. 

45 The applicant confirmed that in the letter from the Department dated 31 May 2005 his unattached status was confirmed and 
he was advised to return the laptop to the Joondalup District Office by 8 June 2005 (Exhibit R1.4).  The applicant stated that 
he did not return the laptop at the time as he was unwell and away from work and it was desirable for him to have access to a 
laptop.  The applicant stated that even though the laptop did not belong to him if he returned it to the Department his other 
concerns would be ignored by the Department.  The applicant also agreed that he was using the laptop as a bargaining chip 
and because he believed he “had every entitlement to a laptop and I wasn't prepared to be without a laptop just because the 
department didn't get it right” (T49). 

46 The applicant conceded that he returned mail to the respondent and/or the Department on a couple of occasions and he did so 
because he was being ignored by the Department after sending it mail.  The applicant stated that he did not recall receiving 
the letter dated 29 June 2005 from Mr Griffiths about the payment of arrears for the laptop and informing him that his laptop 
was now late and he must return it to the supplier. 

47 The applicant could not recall receiving a letter dated 2 March 2006 from Mr Doyle to the applicant about the non-return of 
the laptop and a series of three invoices issued in March 2006 and April 2006 for outstanding payments for the non-return of 
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the laptop and the applicant did not dispute that the correspondence dated 24 August 2005 and 2 March 2006 had been 
generated by the Department (Exhibits R1.7 and R1.8). 

48 The applicant maintained that when he sought to re-enrol in the laptop program in May 2006 when he was at Australind 
Senior High School he did so because he wanted to resolve outstanding issues with the Department.  The applicant also 
maintained that he tried to back up his laptop but the Department would not assist him. 

49 The applicant conceded that the letter he sent to the Department dated 1 June 2006 removing his authority to deduct 
payments from his salary for the Notebook for Teachers program was of no effect.  The applicant stated that he sent this 
letter because a person from the Department had advised him that the Department could take money from his pay without his 
authority so he was advising the Department not to do so (Exhibit R1.11). 

50 The applicant stated that after he received the letter from Mr McCaffrey dated 16 April 2007 via Mr Hunter he was aware 
that disciplinary proceedings against him may take place but as he received this letter after 23 April 2007, which was seven 
days after the date of the letter, as he could not comply with this instruction and return the laptop he presumed that the 
disciplinary process had therefore started.  When asked why he did not just return the laptop after receiving this letter the 
applicant stated “I just saw, "Cannot comply with that. I'm busy. Get on with other things," didn't think more of it.” (T53). 

51 The applicant stated that he could not recall if there were any attachments to the letter delivered to him on 6 December 2007 
by Ms Dornan in which the respondent alleged he had acted in a manner which constituted a breach of discipline by failing 
to comply with a lawful directive to return the laptop and the applicant confirmed that he did not respond to this letter.  The 
applicant also understood that on the day the letter was delivered to him as he had instigated a dispute resolution process 
through Ms Dornan the status quo would be maintained.  The applicant maintained that he was raising a dispute with 
Ms Dornan even though he did not refer to the dispute settlement clause under the 2006 Agreement as he did not know about 
this clause at the time.  The applicant then stated that he may have been confused about which letter was delivered to him by 
Ms Dornan on 6 December 2007 and it may have been the letter dated 26 November 2007 from the Department’s Director of 
Standards and Integrity informing him that an investigation was to commence into the suspected breach of discipline. 

52 The applicant stated that the Department never responded to his letter dated 11 April 2008. 
53 The applicant confirmed that in his letter dated 15 September 2008 to the respondent he advised the respondent that he would 

return unopened and unread any correspondence hand delivered to him by the respondent’s officers and with this letter he 
returned four letters from the respondent without opening them.  The applicant stated that he did this as he wanted natural 
justice and procedural fairness and he was following the respondent’s precedent, that is, as it would not respond to his 
correspondence he was doing the same with the respondent’s correspondence.  The applicant disagreed that it was difficult to 
communicate with him when he refused to receive mail from the Department particularly when the Department was obliged 
under legislation to keep the applicant notified throughout the disciplinary process.  The applicant stated that by his actions 
in this regard he was saying that until he received the information he asked for from the Department he would not deal with 
the Department’s correspondence.  The applicant also stated that as he had invoked the dispute resolution clause this required 
the maintenance of the status quo and he was therefore not obliged to participate in anything further.  The applicant also 
stated that he was tired of the Department “doing its own thing” and ignoring his requests for information and he had made 
every effort to resolve matters with the Department but the Department had denied him natural justice and procedural 
fairness.  The applicant maintained that even though the deadline for returning the laptop had passed it was okay for him to 
keep it even though it was not his because he was trying to get information from the Department. 

54 The applicant denied that he contributed to not receiving the directive dated 16 April 2007 in time to return the laptop by the 
due date by refusing to accept the letter sent to him by registered post and he conceded that this registered letter was sent to 
him and he did not accept it. 

55 The applicant conceded that the requirement to return the laptop to the Department remains and the applicant gave evidence 
that he was aware that he was terminated for his failure to comply with the directive to return the laptop by 23 April 2007. 

56 Under re-examination the applicant stated that he has never claimed ownership of the laptop and he has always agreed that it 
has to be returned to the Department but he maintained that this would not occur until the Department’s policies and 
procedures and natural justice are complied with. 

“… Mr Quarry, now is your opportunity to clarify or expand on any issues that Ms Hartley raised with you in cross-
examination?---I, again, clarify. I have never claimed ownership of the laptop. I have always agreed that it has to be 
returned to the department, subject to policies, procedures, natural justice, procedural fairness, et cetera.  ...” 

(Transcript p 60) 
57 The applicant disputes the amount that the Department maintains that he owes for the use of the laptop during the period he 

was on unpaid leave and he claims that the quantum has been incorrectly calculated (see Exhibit R1.6). 
58 The applicant stated that he was unaware that the Joondalup District Director could sign his re-enrolment form to lease a 

laptop.  The applicant maintained that when he received mail from the Department when he was on sick leave and/or 
workers’ compensation leave the timeframes contained for responses to the correspondence were unrealistic and he was 
unwell at the time. 

59 The applicant maintained that as the Department failed to provide the information he sought to enable him to re-enrol in the 
laptop program this put him in a position where he could not access a new laptop before returning the old laptop and he 
claimed that he should have been given an opportunity to transfer data to a new laptop.  Furthermore, he did not have a 
school network to assist him to transfer data and it was too costly for him to make his own arrangements to do so. 

60 The applicant stated that he had not followed up with invoking the dispute settlement procedure after December 2007 
because he has been too unwell and preoccupied with other matters. 
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61 Mr Liam Smythe has been a principal investigator with the Department’s Standards and Integrity Directorate for three years 
and he has been in this position since June 2007 when the directorate was first set up.  When he commenced his position he 
reviewed the applicant’s file and wrote a brief synopsis of the required action and then allocated the file to Mr Goodwin who 
then commenced a disciplinary process against the applicant. 

62 Mr Smythe agreed that the applicant could not return the laptop by 23 April 2007, as directed in Mr McCaffrey’s letter dated 
16 April 2007, given that the applicant did not receive this letter until the end of May 2007 but he stated that the applicant 
had been asked on numerous occasions to return the laptop and if the applicant had returned the laptop to the Department at 
any point subsequent to this date there would not have been any investigation into this matter.  Mr Smythe believed that the 
directive given to the applicant on 16 April 2007 and the charge that led to his termination were two different issues and he 
maintained that the applicant had failed to comply with a lawful directive to return the laptop to the Department. 

63 Mr Smythe stated that the Department had continual problems serving documents on the applicant and the Department’s 
inability to communicate with the applicant was unprecedented.  It was also very unusual to attend an employee’s home 
address to deliver mail to an employee. 

Respondent’s evidence 
64 In 2007 Mr Goodwin was a senior investigator with the Department’s Standards and Integrity Directorate.  Mr Goodwin 

ceased employment with the respondent in July 2008. 
65 In August 2007 Mr Goodwin commenced investigating issues surrounding the applicant’s non-return of the laptop and in 

September 2007 he drafted the allegation letter sent to the applicant about the applicant disobeying a directive sent to him by 
Mr McCaffrey in April 2007.  Mr Goodwin stated that he contacted Australia Post sometime in November 2007 about this 
letter, which had been sent to the applicant by registered post, and was advised that it would be returned to sender as it had 
not been collected.  Mr Goodwin gave evidence that after he received the applicant’s letter dated 11 April 2008 asking for 
information about the scope of his investigation Mr Hunter was asked on 29 April 2008 to hand deliver a copy of the 
allegation letter and the attachments to this letter to the applicant. 

66 Mr Goodwin said he went to some lengths to ensure that the applicant participated in the applicant’s disciplinary process.  
Mr Goodwin stated that it was unusual to involve a Principal in disciplinary proceedings but on 9 April 2008 he asked 
Mr Hunter to deliver an email to the applicant asking him if he wished to be involved in the disciplinary proceedings against 
him (see Exhibit R1.21).  Mr Goodwin said that on a number of occasions he tried to contact the applicant by phone at his 
home but he was unsuccessful.  At one point, and at the applicant’s direction, Mr Goodwin contacted the State School 
Teachers’ Union (“the Union”) about representing the applicant but the Union indicated that it was not representing the 
applicant.  Mr Goodwin stated that he spoke to the applicant by telephone towards the end of April 2008 about the applicant 
being involved in the disciplinary process and the applicant asked him to provide all documents to the Union.  When 
Mr Goodwin told him that he had spoken to the Union and it said it would not represent him the applicant said he did not 
want to take any further part in the process. 

67 Mr Goodwin stated that he stood by his findings and recommendations detailed in his investigation report completed in July 
2008. 

68 Under cross-examination Mr Goodwin stated that he understood the letter from Mr McCaffrey dated 16 April 2007 was sent 
by registered post to the applicant but after the applicant did not pick it up this letter was then sent to Mr Hunter to give to 
the applicant. 

69 Mr Goodwin confirmed that in compiling his investigation report he reviewed the contract signed by the applicant in 2002 
for the lease of the laptop and other correspondence with respect to the cessation of payments being made by the applicant 
for the lease of the laptop.  Mr Goodwin stated that it was clear that the applicant had retained the laptop after the timeframe 
for returning it. 

70 Mr Goodwin confirmed that he was aware that there were issues surrounding the applicant’s non-return of the laptop but he 
understood that Mr McCaffrey’s directive to return the laptop was not related to any other dispute and he was investigating 
the directive issued to the applicant by Mr McCaffrey.  Mr Goodwin checked that the directive was lawful by reading the 
contract the applicant signed to use the laptop and as the applicant was no longer paying to lease the laptop and as he had 
received the directive issued to the applicant on 16 April 2007 then the applicant was required to return the laptop. 

71 Mr Goodwin gave evidence that it was his view that the applicant could have complied with the directive.  Mr Goodwin 
stated that the Department attempted to deliver Mr McCaffrey’s letter dated 16 April 2007 to the applicant by registered post 
and the letter was hand delivered to him by Mr Hunter at the first opportunity.  Mr Goodwin did not dispute that the 
applicant received this letter after 23 April 2007 however it was his belief that the issue was not that the applicant did not 
comply with the lawful directive within seven days of the date of the letter but that the applicant did not return the laptop to 
the Department and he maintained that a reasonable person would believe that if they could not have returned the laptop 
within seven days they should do so at a later date. 

72 Mr Goodwin was unaware if Mr McCaffrey’s letter dated 16 April 2007 was sent to the applicant during school holidays and 
Mr Goodwin stated that he was unaware that the applicant relied on him being on leave as a reason for not returning the 
laptop.  

73 Under re-examination Mr Goodwin stated that his investigation about the return of the laptop was difficult as the applicant 
had elected not to become involved in the disciplinary process and investigation and even though he wanted to ensure that 
the applicant was involved he was also mindful of not placing the applicant under duress.  Mr Goodwin stated that even if 
the applicant had difficulties returning the laptop within the seven day timeframe after 16 April 2007 the applicant did not 
have a right to retain the laptop indefinitely.  Mr Goodwin said that the applicant had the opportunity to return the laptop 
prior to and during the investigation but he did not do so.  
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74 Mr Elliott is an independent inquiry officer and he has undertaken a number of inquiries for the Department.  Mr Elliott said 
he endeavoured to involve the applicant in the inquiry by contacting the Union which he understood was representing the 
applicant but the Union advised him that it was not representing him as he was not a member.  Mr Elliott stated that when he 
contacted Mr Hunter to ask the applicant to contact him he was told that the applicant was on sick leave and he then wrote to 
the applicant at his home address but he received no response.  Mr Elliott stated that on two other occasions he spoke to 
Mr Hunter and on the second occasion he was informed that the applicant had ‘disappeared and his whereabouts were 
unknown’.  Mr Elliott then proceeded to complete the report. 

75 Prior to completing his report Mr Elliott confirmed that the laptop had not been returned by the applicant.  Mr Elliott stated 
that he recommended that the applicant be terminated because he had failed to comply with a lawful directive to return the 
laptop and this was a dismissible offence. 

76 Under cross-examination Mr Elliott stated that he would not have interviewed the applicant if he was on sick leave and 
Mr Elliott then stated that when Mr Hunter told him that the applicant’s whereabouts were unknown this did not indicate to 
him that the applicant was on sick leave. 

77 Mr Elliott conceded that in the letter he wrote to the applicant dated 10 November 2008 asking the applicant whether he 
wanted to speak to him as part of the disciplinary inquiry he did not give the applicant a specific timeframe within which to 
respond to him. 

78 Mr Elliott stated that he had not seen the investigation report completed by Mr Goodwin prior to completing his inquiry 
report. 

79 Mr Elliott stated that he was unaware that the applicant did not receive the directive from Mr McCaffrey dated 16 April 2007 
until the end of May 2007 and he agreed that if this was the case then the applicant could not have returned the laptop to the 
Department by 23 April 2007.  However he stated that the applicant could have complied with the directive once the 
applicant received the letter from Mr McCaffrey by returning the laptop within seven days of the receipt of the letter. 

80 Under re-examination Mr Elliott stated that if he had made contact with the applicant prior to completing his inquiry report 
and the applicant raised as a defence that he had not received the letter of 16 April 2007 until the end of May 2007 he would 
have considered this as part of his determination.  Mr Elliott stated that it was his view that even though the applicant 
received the letter containing the directive at the end of May 2007 the applicant still did not return the laptop and the 
applicant had therefore not complied with a lawful directive. 

81 Mr Elliott stated that when undertaking his inquiry he could not recall any reference to the letter dated 16 April 2007 
containing the directive being sent to the applicant by registered mail being returned to the Department.  Mr Elliott stated 
that when he reviewed documentation received from the Department as part of his inquiry the copy of this letter provided to 
him did not have any annotation on it about the letter being sent registered post to the applicant and it being returned and 
hand delivered to the applicant (Exhibit R1.12). 

82 Mr Read is currently the Acting Principal Investigator with the Department’s Standards and Integrity Directorate and he has 
been in this position since 18 June 2007.  Mr Read stated that he became involved in the applicant’s disciplinary proceedings 
when Mr Elliott was undertaking his inquiry. 

83 Mr Read stated that after sighting all correspondence sent to the applicant he was satisfied that all requirements under the 
PSM Act with respect to the disciplinary process conducted by the respondent into the applicant’s non-return of the laptop 
had been satisfied and adhered to. 

84 Mr Read gave evidence that he recommended in his briefing note to the Acting Director General that the applicant be 
terminated because he had committed a serious breach of discipline as the non-return of the laptop could be characterised as 
stealing. 

85 Mr Read stated that his notation on a letter dated 21 January 2009 from Ms Margery Evans, the Acting Director General to 
the applicant about the respondent’s intention to dismiss the applicant confirms that this correspondence was hand delivered 
to the applicant.  Mr Read stated that the letter was hand delivered to the applicant because of the Department’s previous 
experience during the disciplinary process when the applicant did not accept mail and returned mail and as a result of the 
applicant’s failure to respond to telephone calls.  Mr Read stated that when he handed the applicant his letter of termination 
at his home he explained the terms of the letter and he gave the applicant an opportunity to return the laptop at that time but 
the applicant refused to do so and he told Mr Read that the issue was or would be in the hands of the Ombudsman. 

86 Mr Read stated that he considered the submissions made by the applicant subsequent to the applicant being given the letter 
indicating that the respondent intended to terminate him.  Mr Read stated that his recommendation that dismissal was 
appropriate remained given that the applicant had committed a serious breach of discipline as the applicant retained the 
laptop and as a result there was a breakdown of trust between the applicant and the respondent. 

87 Under cross-examination Mr Read was asked about the notation on the briefing note he prepared for the respondent after 
Mr Elliott completed his report.  Mr Read stated that he was aware that the notation was written by Mr Paul O’Connor the 
Executive Director of Professional Standards and Conduct at the Department and he stated that the applicant had a history of 
failing to receive registered mail and it was difficult to make appointments with the applicant to deliver correspondence to 
him and the Department had eliminated other options for contacting him.  Mr Read said personal service of correspondence 
by the Department on an employee was unusual and in his recollection this was the only time it had occurred.  Mr Read then 
stated that Mr O’Connor was aware that registered mail to the applicant had been returned unopened to the Department as he 
passed these letters on to Mr Read. 

88 Mr Read stated that when the applicant’s disciplinary process was being undertaken the Department did not provide copies 
of investigation and inquiry reports to employees involved in disciplinary processes however this policy has since changed. 
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89 Mr Griffiths is currently employed as an acting Senior Project Officer in the Department’s Information and Communications 
Technologies Directorate.  Previously he coordinated the Notebooks for Teachers Program.  When Mr Griffiths became 
aware that the applicant had taken unpaid leave and was not making contributions as part of this program he wrote to the 
applicant on 23 September 2004 telling the applicant that it had come to his attention that he was currently on leave without 
pay and the fortnightly deductions for the lease of the laptop were no longer active.  He asked the applicant to make 
arrangements to pay amounts from 24 July 2004 up to the expiry of the lease on 23 May 2005 (Exhibits R1.2).  Mr Griffiths 
confirmed that an information package for re-enrolment in the Notebooks for Teachers program was sent out to teachers on 
18 April 2005.  Mr Griffiths gave evidence that if a teacher returned a laptop after the due date this could result in a financial 
impost on the Department.  Mr Griffiths stated that the Department intended that there be an overlap with an old laptop being 
returned and a new one being issued but this was not guaranteed. 

90 Mr Griffiths stated that no re-enrolment form to lease a laptop had been received from the applicant by 9 May 2005 and the 
applicant’s lease arrangement with respect to the laptop expired at the end of May 2005. 

91 Mr Griffiths stated that the letter sent to the applicant on 31 May 2005 was a form letter sent to a number of employees and 
the reference in the letter to the applicant making the laptop available for pickup at Joondalup District Office was based on 
information from the Department’s payroll section (Exhibit R1.4). 

92 Mr Griffiths stated that when he received the letter dated 11 June 2005 from the applicant he was concerned that no 
registration form for re-enrolment in the Notebook for Teachers program was attached and it was his view that the 
information the applicant asked for in this letter was addressed in the package sent to the applicant on 18 April 2005.  
Mr Griffiths stated that the Department would not have been opposed to providing a new computer to the applicant at this 
stage if the applicant had provided a registration form and if the Department could negotiate a return of the old laptop with 
the applicant. 

93 Mr Griffiths gave evidence that the letter sent to the applicant on 29 June 2005 addressed the issue of the non-payment of 
contributions for the laptop and the issue of whether the laptop was late for return and this letter indicated to the applicant 
that the return of the laptop matter was urgent.  Mr Griffiths understood that this letter was returned to the Department by the 
applicant.  Mr Griffiths confirmed that correspondence was sent to the applicant on 2 March 2006 about the financial impost 
imposed by the finance company because the applicant had not returned the laptop by the due date and this letter advised the 
applicant that the Department would not waive this cost and it was therefore passed on to the applicant (Exhibit R1.8).  
Mr Griffiths stated that when he received a registration form from the applicant to participate in a new lease program, signed 
on 25 May 2006, this application was not accepted as it was inappropriate to give the applicant a new laptop because he had 
been in breach of his original contract for some time and he had not returned his old laptop.  Mr Griffiths stated that this was 
also the case when the applicant applied subsequently on 26 April 2007.  Mr Griffiths stated that he spoke to the applicant by 
telephone on 2 May 2007 and advised him that his application was rejected and he also told the applicant to collect 
Mr McCaffrey’s letter which had been sent to him by registered post.  Mr Griffiths stated that on or about 1 June 2006 the 
applicant then sent a letter to the Department requesting that payroll deductions for the Notebook for Teachers program cease 
immediately however no deductions were being taken from his pay at the time for the lease of the laptop.  Mr Griffiths 
confirmed that he wrote an annotation on the letter dated 16 April 2007, which contained the directive to the applicant to 
return the laptop, as his section had sent this letter on behalf of Mr McCaffrey via registered post and it had been returned to 
sender as it had not been claimed by the applicant after four attempts by Australia Post to deliver it to the applicant. 

94 Under cross-examination Mr Griffiths stated that the amount the Department claimed the applicant owed for the lease of the 
laptop was correct and Mr Griffiths conceded that the applicant may not have been given an opportunity to give information 
to a review panel about waiving penalties for the non-return of his laptop (Exhibit R1.8).  Under re-examination Mr Griffiths 
stated that even if the applicant had been given the opportunity to make submissions to the review panel the outcome would 
have been no different as the applicant did not dispute that he had received the original information package. 

Applicant’s submissions 
95 The applicant argues that he has been unfairly terminated as the directive given to him to return the laptop was impossible to 

comply with.  Even though he still retains the laptop he maintains he would have returned it to the respondent if the 
respondent had provided him with relevant information and feedback.  The applicant also maintains that he was denied 
procedural fairness given the events surrounding his termination. 

96 The applicant maintains that the dispute over the non-return of his laptop had its genesis in 2004 and 2005 when he was 
absent from work on workers’ compensation when the lease for his laptop was due for renewal.  The applicant claims that 
whilst he was away from his normal workplace he was not notified that the lease for his laptop was about to expire and 
penalties with respect to the non-return of the laptop were therefore imposed on him.  The applicant claimed that at the time 
he was unaware who could authorise a replacement laptop and even though he had requested this information from the 
Department it still has not been supplied to him.  Even though two Principals had authorised replacement laptops being given 
to the applicant the Department has refused to supply a replacement laptop to the applicant on the basis that he had lease 
arrears and had not returned the old laptop. 

97 The applicant argues that he has requested verification of the make up of the penalties imposed on him for the non-return of 
his laptop but to date this information has not been supplied to him by the Department.  The applicant has also requested 
clarification about the quantum of the laptop lease contributions deducted from his pay and despite agreeing to make 
arrangements to pay this debt the Department has provided insufficient detail to the applicant to allow him to confirm what 
this payment should be.  The applicant is also seeking clarification about over payments the Department maintains were 
made to him prior to returning the laptop and the applicant maintains that the amount the Department claimed he was 
required to pay for arrears for the lease of the laptop was inaccurate.  Given his mistrust of the Department as well as being 
denied income by the Department he was unable to make these payments. 
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98 The applicant argues that he received the letter from Mr Doyle dated 31 May 2005 on 9 June 2005 which was after the date 
to return the laptop free of charge. 

99 The applicant maintains that he did not receive the letter dated 24 August 2005 advising him of the seriousness of his failure 
to return the laptop as it was sent to an incorrect address.  The applicant maintains that if had been given the opportunity to 
respond to this letter he would have submitted to the Department that the incurred financial penalty was as a result of the 
Department’s failures as: 

• he received the letter post marked 18 April 2005 on 28 April 2005 but did not open or read it for several days as he 
had other more pressing matters to deal with; 

• he noted that the re-enrolment date was 9 May 2005 and re-enrolment authorisation required the signature of the 
school Principal; 

• he did not know the identity or location of his Principal; 

• the document referred to the return date being notified in the near future; 

• he received a letter from Mr Doyle dated 31 May 2005 advising him that he had failed to return his laptop prior to 
the advertised date; 

• he was not given the opportunity to take delivery of a new laptop prior to surrendering the old laptop to facilitate 
file transfer; 

• he had requested to be advised who was required to sign and authorise the issue of a new laptop to him and when he 
could collect the new laptop; and 

• he had requested to be advised when the Department would like him to surrender his old laptop allowing sufficient 
time to transfer files and transfer or reinstall software. 

100 The applicant maintains that the invoice total of $728.84, which comprises rental arrears for the laptop, the pro-rata cost of 
the laptop’s lease extension and the financier’s later return penalty, is erroneous.  The applicant also maintains that he did not 
receive invoices for these amounts which the Department claims were sent to him between March and April 2006. 

101 The applicant argues that the first opportunity he had to submit an application form for a new laptop was 24 May 2006 and 
when he was advised that this application was refused he retained the laptop as he was seeking to be treated equitably under 
the Department’s policy of allowing an overlap for the transfer of files to the new laptop however the Department did 
respond to this request. 

102 The applicant argues that the Mr McCaffrey’s directive was impossible to comply with as the date for returning the laptop 
had expired when he received the letter.  Furthermore, it required the delivery of the instruction to him and compliance 
during school holidays which was an imposition.  The applicant also argues that the directive expired on 23 April 2007 and 
was obsolete by the time he received it and that the worst he could be guilty of is an error of judgement for not subsequently 
returning the laptop by 7 June 2007.  The applicant submits that he assumed the disciplinary process had already commenced 
when he received this letter on 31 May 2007.  The applicant maintains that at the time he was receiving correspondence 
about returning the laptop he was unwell and therefore had limited capacity to deal with issues relevant to his employment 
and he stated that his priority at the time was dealing with his workers’ compensation claim. 

103 The applicant maintains that because of the respondent’s failure to act in accordance with its policies and its obligations 
under the PSM Act the issues surrounding his termination have “compounded”, “escalated” and “become self perpetuating”.  
The applicant argues that the respondent breached its Core Shared Values Overview policy as well as its Discipline and 
Disputes and Complaints policies and s 80 of the PSM Act given the manner in which it has treated him prior to his 
termination.  The applicant relies on the respondent also breaching parts of the PSM Act, the Equal Employment 
Opportunity/Diversity policy, Staff Conduct policy and the 2006 Agreement, in particular Clause 18 – Teachers’ Duties and 
Responsibilities, Clause 73 – Sick Leave, Clause 89 – Occupational Safety and Health, Clause 111. – Occupational Safety 
and Health and Clause 112 – Dispute Resolution.  The applicant also quoted extracts from Wikipedia, the free 
encyclopaedia, in support of his contention that he was unfairly dismissed.  At Appendix A of his written submissions the 
applicant included details of his termination payment overpayment information and at Appendices B and C he included 
information about interpreting Venn diagrams and interpreting truth tables which he maintains is relevant to his termination. 

104 The applicant agrees that under the conditions of the laptop’s leasing arrangement he would have to make alternative 
arrangements with the Department to pay the amounts due if he was on leave without pay and he agrees that if his 
employment status changed or if he breached any conditions of the lease arrangement the Department could revoke the 
allocation of his laptop by giving him 14 days written notice.  The applicant argues however, that when he went on leave 
without pay in 2004 this was something over which he had no control and he was waiting on the outcome of his workers’ 
compensation claim.  He was therefore not obligated to make alternative arrangements about payments for the lease of the 
laptop and furthermore at the time he went on leave without pay the Department did not ask him to return the laptop.  Even 
though Mr Griffiths may have written to the applicant on 23 September 2004 advising him that as a result of him being on 
leave without pay his fortnightly payroll deductions were no longer occurring he had no record of receiving this letter and in 
any event the applicant was denied income by the Department at this point in time and was therefore unable to make lease 
payments for the laptop. 

105 The applicant maintains that when the Department sent him an information pack on 18 April 2005 advising him that the lease 
for the laptop was due to expire it did not contain any information about the exact date the laptop was to be returned.  The 
applicant concedes that the lease expired on his laptop on 23 May 2005 however he has not been provided with any evidence 
by the Department that he was notified before it was overdue of the exact date to return the laptop. 
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106 The applicant disputes that he received a letter from the respondent dated 6 September 2007 informing him that he may have 
acted in a manner which constitutes a breach of discipline pursuant to s 80 of the PSM Act as this letter was sent by 
registered mail and the investigation report states that the letter was returned to sender.  The applicant submits therefore that 
he was not provided with an opportunity to provide a response to the allegation made against him in accordance with the 
PSM Act.  The applicant argues that this failure to afford the applicant the opportunity to respond to the allegations against 
him invalidates all subsequent steps with respect to the disciplinary process against him. 

107 The applicant submits that during a meeting with Ms Dornan on 6 December 2007 when she hand delivered a letter dated 
26 November 2007 from the Director of Standards and Integrity with respect to Mr Goodwin being appointed to investigate 
the suspected breach of discipline against the applicant he invoked Clause 112. - Dispute Settlement Procedure (sic) of the 
2006 Agreement, in an indirect manner.  There was therefore no requirement on him to respond to matters relevant to 
Mr Goodwin’s investigation until the processes and procedures contained in the dispute settlement procedure had been 
undertaken. 

108 The applicant argues that Mr Goodwin’s investigation was fundamentally flawed and this resulted in his findings and report 
being invalid.  The applicant also argues that he did not receive the letter dated 5 September 2008 from the respondent 
charging him with a serious breach of discipline after Mr Goodwin completed his investigation report. 

109 The applicant maintains that he did not receive the letter dated 16 October 2008 from Mr Elliott about holding the inquiry 
into the charge against him.  The applicant also argues that as the findings in Mr Goodwin’s investigation were invalid 
Mr Elliott’s inquiry was unwarranted and thus his findings and the subsequent steps involved in the applicant’s disciplinary 
process and his dismissal are invalid. 

110 The applicant argues that the manner in which the letter dated 21 January 2009 from the Acting Director General informing 
him of the outcome of Mr Elliott’s disciplinary inquiry was given to him violated his rights and disregarded his health. 

111 The applicant maintained that he did not become involved in the investigation and the inquiry because he was struggling 
with health issues at the time and he was focussing on other matters. 

112 The applicant concedes that he made submissions to the respondent in relation to whether or not he should be terminated but 
he claims that he was unable to address “misrepresentations, logical fallacies, and errors” contained in the investigation and 
inquiry reports as he was not supplied with copies of these documents and this was a denial of natural justice and procedural 
fairness.  The applicant concedes that he was advised by letter dated 3 February 2009 that his employment with the 
respondent had been terminated but the respondent was aware at the time that he had a “psychological disorder” and he 
believes that the manner in which the letter which informed him of his termination was delivered to him at his home by the 
Department’s officers constituted harassment and bullying. 

113 The applicant disputes that the respondent conducted the disciplinary processes into the non-return of the laptop in 
accordance with the requirements under the PSM Act and the applicant claims that he was not afforded procedural fairness 
and natural justice throughout the course of the disciplinary process.  The applicant also maintains that he was not given 
sufficient details about the alleged breach of discipline to allow him to provide a meaningful response to the allegation 
levelled against him. 

114 The applicant maintains that he has never wanted to retain the laptop, which as at the date of hearing he still retains, however 
the applicant wanted to be given a replacement laptop before returning his old one. 

115 The applicant maintains that the orders he is seeking to be issued are appropriate given that he was unfairly, harshly and 
oppressively dismissed.  The applicant stated that even though he retains the laptop and he was aware that he had to return 
the laptop at some point in time he was unaware of the specific date that he had to return it and the applicant then stated that 
if he had been provided with a revised directive to return the laptop with he could have complied with then he would have 
felt compelled to return the laptop so as to avoid being terminated. 

Respondent’s submissions 
116 The respondent argues that the applicant was not unfairly terminated.  The respondent submits that after an investigation and 

inquiry were conducted pursuant to the terms of the PSM Act it became evident that the applicant did not comply with a 
lawful directive issued on 16 April 2007 to return the laptop. 

117 The respondent relies on the following: 

• The applicant signed a Notebook for Teachers registration form on 8 May 2002 acknowledging acceptance of the 
respondent’s offer of access to the laptop package program and when he signed the registration form the applicant 
confirmed that he had read, agreed to and understood the attached Conditions of Entry and was willing to abide by 
those conditions.  The Notebook for Teachers Program involved laptops being leased to the Department by a finance 
company and the Department then made the laptop computers available to teachers under a registration agreement 
whereby teachers agreed to fortnightly payroll deductions for the period they have use of the laptop.  Under this 
program neither the Department nor any teacher takes ownership of a laptop and ownership remained with the lessor. 

• The registration form signed by the applicant was for a three year lease expiring on 23 May 2005 and the payroll 
deduction specified and agreed to by the applicant in return for this lease was for a fortnightly amount of $14.60.  The 
Conditions of Entry attached to the registration form included the following condition: 

“1.3 In the event of my going on leave without pay, I will make alternative arrangements with the 
Department to pay the amount due over this period or return the Notebook package.” 

Under this agreement teachers who took approved leave without pay of less than 12 months must arrange for payment 
of the deductions due in advance and when teachers take approved leave without pay of more than 12 months there is 
the option to return the laptop and end the agreement with the Department.  In the applicant’s case he went on leave 
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without pay for a period of less than 12 months and failed to make alternative arrangements to pay the amount in 
payroll deductions due over the period of his absence. 

• The respondent confirmed by way of background that on 6 February 2004 the applicant was put on sick leave pending 
resolution of a workers’ compensation claim and from 24 July 2004 the applicant was on leave without pay.  On 
5 August 2005 the respondent’s Employee Support Bureau advised its Payroll section that as the applicant was to be 
placed on workers’ compensation effective 6 February 2004 all sick leave taken over that period was reinstated as 
well as periods of leave without pay.  On 23 September 2004 Mr Griffiths wrote to the applicant advising that due to 
him being on leave without pay the Notebook for Teachers Program fortnightly payroll deductions were no longer 
active and the applicant was asked to forward payment of $350.40 to clear the debts he had accrued and cover the 
payments up to the expiration of the lease on 23 May 2005 (Exhibit R1.2). 

• On 18 April 2005 an information pack was posted to the applicant advising him that the lease for the laptop currently 
in his possession was due to expire shortly and the applicant was offered a replacement laptop and advised that the 
deadline for re-enrolment in the program was 9 May 2005 (Exhibit R1.3).  This information pack included a covering 
letter which stipulated that any teacher wishing to re-enrol for a new laptop lease had to complete and return the 
enclosed registration form by 9 May 2005 and the applicant was advised that registration forms received after that 
date would be returned.  The covering letter dealing with ‘Return of Current Notebook’ also stated: 

“… Our target for this pickup date will normally be approximately a week after delivery of the new 
notebooks, to allow you time to transfer files from your old notebook to the new one.  However, the 
possibility of unforeseen events means this cannot be guaranteed. 
We strongly advise that you should back up your data in advance in case a direct transfer of data is not 
possible in the event.” 

This inability to guarantee an overlap between provision of a new laptop and return of the old one was repeated in the 
NFT Program — Return & Replacement of Notebooks at Expiry of Agreement Frequently-Asked Questions 
document included in the information pack sent to the applicant on 18 April 2005.  The final question posed on the 
first page of that document was “Will I have to hand back the old notebook before receiving the new one?” to which 
the following answer was provided: 

“Usually, no.  We and our agents will endeavour to deliver the new notebook approximately a week prior to 
the return date of the old notebook, to allow for transfer of data files.  However, this will depend on a variety 
of factors and no guarantee is made that this will be possible in all cases.” 

The blank Notebook for Teachers Program 8th Round of Offers Notebook Registration Form included in the 
information pack clearly allowed for the form to be approved by not only a teacher’s Principal but, in the case of a 
teacher not currently attached to a particular school, the appropriate District Director. 
The deadline for re-enrolment, 9 May 2005, passed without an application for a replacement laptop from the applicant 
and the applicant’s agreement with the respondent expired on 23 May 2005 without the return of the laptop in the 
applicant’s possession. 

• A letter dated 31 May 2005 was sent to the applicant by Mr Doyle advising him that the laptop in his possession was 
overdue for return and the applicant was given a final opportunity to return the laptop free of charge by making it 
available for pickup at Unattached Joondalup District by 8 June 2005 (Exhibit R1.4). 

• The applicant wrote to the Department on 11 June 2005 acknowledging receipt of the re-enrolment information 
package of 18 April 2005 as well as the letter from Mr Doyle dated 31 May 2005 and he advised the Department that 
he had received the letter of 18 April 2005 on 28 April 2005 and had not opened or read it for several days and it 
would seem reasonable to expect that the applicant opened and read the re-enrolment information package prior to the 
re-enrolment deadline of 9 May 2005 (Exhibit R1.5).  In his letter dated 11 June 2005 the applicant also advised that 
he had received Mr Doyle’s letter of 31 May 2005 on 9 June 2005 and the applicant asked who was required to sign 
and authorise the issuing of a new laptop, when he would be able to collect his new laptop and when he should to 
surrender his old laptop, allowing sufficient time to transfer files and transfer or reinstall software.  It is not open for 
teachers to insist upon provision of a new laptop prior to handing in their old one. 

• Mr Griffiths wrote to the applicant on 29 June 2005 again detailing arrears of $350.40 on his lease rental payments 
due to his being on leave without pay from 24 July 2004 to provide the applicant with a means for clearing of the debt 
and the letter also advised that the laptop was overdue for return and should be delivered to the supplier, at the address 
provided, immediately (Exhibit R1.6). 

• By letter dated 24 August 2005 Mr Doyle advised the applicant of the seriousness of his failure to return the laptop in 
his possession and informed him that it must be returned to the supplier as a matter of urgency, at his own expense.  
The applicant was also advised that the Department had incurred a financial penalty due to the applicant failing to 
return the laptop to the finance company which owned it and the letter went on to warn the applicant that unless he 
could provide details of extenuating circumstances the financial penalty would be passed on to him (Exhibit R1.7). 

• Mr Doyle wrote to the applicant on 2 March 2006 informing him that the reasons for the non-return of the laptop, 
contained in his facsimile of 11 June 2005, had been considered by a review panel which found that the circumstances 
outlined did not warrant waiver of the costs incurred and an invoice for the amount of $728.84 comprising $87.60 in 
further rental arrears, $66.24 pro-rata cost of one month lease extension and $575.00 financier’s later return penalty 
was enclosed.  This letter was sent by registered post but was returned to sender (Exhibit R1.8).  Written notes on the 
letter of 2 March 2006 record attempts to contact the applicant by both mobile telephone and on his home number and 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 55 
 

from March to April 2006 three automated reminders were sent to the applicant regarding the outstanding amount of 
$728.84 owing to the respondent (Exhibit R1.9). 

• On 24 May 2006 the applicant submitted an application form requesting a new laptop and this application was 
returned to the applicant’s Principal Mr Slavin at Australind Senior High School with an explanation as to the 
situation with the non-return of the laptop (Exhibit R1.10).  On 1 June 2006 the applicant wrote to the Department’s 
Payroll Division requesting that they cease payroll deductions for the Notebook for Teachers Program immediately 
and the applicant further advised that he was withdrawing and rescinding, effective immediately, any previous 
authority to make such deductions from his pay (Exhibit R1.11).  In any event as at 1 June 2006 no payroll deductions 
were occurring as they had been put on hold when the applicant commenced leave without pay in 2004. 

• By letter dated 16 April 2007 Mr McCaffrey instructed the applicant to return the laptop to the Coordinator of the 
Notebook for Teachers Program within seven days of the date of the letter and the letter went on to advise that the 
request constituted a lawful instruction.  The applicant was further warned that failure to comply with the instruction 
would result in a disciplinary process being commenced against him (Exhibit R1.12).  This letter was sent by 
registered post to the applicant’s residential address and from the period 16 April to 7 May 2007 Australia Post made 
four separate, unsuccessful attempts to deliver the letter to the applicant but the letter was returned to the Department 
on 23 May 2007 with the advice that it had not been claimed by the applicant (Exhibit R1.13). 
Ultimately this letter was hand delivered to the applicant by his Principal Mr Hunter at Cecil Andrews Senior High 
School on 31 May 2007. 

• After the applicant submitted a Notebook for Teachers Program registration form dated 26 April 2007 Mr Griffiths 
advised him by telephone on 2 May 2007 that the application was not accepted and he was also advised to collect the 
registered mail letter from Mr McCaffrey dated 16 April 2007 (Exhibit R1.14). 

• By letter from the respondent dated 6 September 2007, the applicant was informed that he was suspected of acting in 
a manner which might constitute a breach of discipline pursuant to s 80 of the PSM Act.  Specifically it was alleged 
that he failed to comply with a lawful directive issued to him on 16 April 2007.  The letter went on to provide the 
applicant with an opportunity to provide a written explanation in relation to the allegation contained within and 
enclosed with the letter were the relevant provisions of the PSM Act and the Department’s Discipline Policy, 
Procedures and Guidelines (Exhibit R1.19).  This letter, including enclosures, was hand delivered to the applicant by 
his Principal Mr Hunter on 29 April 2008 (See page 4 of the Investigation Report of Mr Goodwin Exhibit R1.23). 

• Mr Goodwin was appointed in accordance with s 81(2)(a) of the PSM Act to conduct an investigation into the 
suspected breach of discipline and his appointment was conveyed to the applicant by letter dated 26 November 2007 
(Exhibit R1.20). 
An email dated 9 April 2008 from Mr Goodwin to the applicant about being interviewed as part of his investigation 
was hand delivered to the applicant by Mr Hunter and the applicant responded to this email by letter dated 11 April 
2008 advising his availability and attendance would be determined by the Union.  Mr Goodwin also provided 
evidence of a telephone call he made to the applicant during the course of his investigation and was told by the 
applicant that he wanted no involvement.  Mr Goodwin also contacted the Union but was advised that is was not 
representing the applicant.  Mr Goodwin completed his investigation report on 9 July 2008 and found that the 
allegation that the applicant failed to comply with a lawful directive issued to him on 16 April 2007 was proven 
(Exhibit R1.23). 

• In a report dated 18 June 2008 the Department’s Occupational Physician, Dr John Pearce concluded that the applicant 
was fit to perform the full inherent requirements of his substantive position and that any ongoing sickness absence or 
issues at the school level would need a non-medical determination (Exhibit R1.18). 

• A briefing note was sent to the respondent requesting that a letter be signed charging the applicant with a serious 
breach of discipline (Exhibit R1.24) and by letter dated 5 September 2008 the respondent charged the applicant with a 
serious breach of discipline pursuant to s 83(1)(b) of the PSM Act and, as provided for in s 86(2) of the PSM Act, the 
applicant was required to indicate whether he admitted or denied the charge (Exhibit R1.25). 

• The applicant wrote to the respondent on 15 September 2008 with the subject line ‘EDWA’s STRATEGIES TO 
RESOLVE DISPUTES’ and with this letter the applicant returned, unopened, envelopes delivered to him on 29 April 
2008, 13 June 2008, 2 September 2008 and 15 September 2008 and he advised that he would continue to return mail 
to the Department unopened and unread.  The applicant also insisted that any meetings he had with the Department 
would be subject to the availability of Mr David Kelly of the Union who would from now on be attending as his 
nominated independent representative (Exhibit R1.26). 

• When the applicant returned the charge letter to the Department unopened the disciplinary process continued as if he 
had denied the charge and by letter dated 16 October 2008 the applicant was informed that Mr Elliott had been 
directed to hold a disciplinary inquiry into the charge in accordance with his appointment pursuant to s 86(4) of the 
PSM Act (Exhibit R1.27). 

• Mr Elliott sent two letters to the applicant offering him the opportunity to partake in the inquiry process and Mr Elliott 
then received advice from the Department on 7 November 2008 that the applicant was not represented by the Union. 
Mr Elliott completed an inquiry report dated 12 December 2008 and he was satisfied that there was ample evidence 
before him to prove, on the balance of probabilities, that the applicant committed the serious breach of discipline in 
question in that he failed to comply with a lawful directive issued to him on 16 April 2007 (Exhibit R1.28). 
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• On 19 January 2009 a briefing note was sent to the Acting Director General recommending a letter proposing 
dismissal be signed and sent to the applicant (Exhibit R1.29) and by letter from the Acting Director General dated 
21 January 2009 the applicant was informed of the outcome of Mr Elliott’s disciplinary inquiry and the applicant was 
advised that the proposed penalty to be imposed as a result of his misconduct was that of dismissal as this was the 
only penalty that fully recognised the seriousness of the applicant’s conduct and the applicant was given the 
opportunity to provide written reasons as to why the Acting Director General should not take the proposed course of 
action (Exhibit R1.30). 

• After the applicant provided written submissions to the respondent in a letter dated 27 January 2009 ultimately the 
respondent decided that the applicant’s dismissal was justified and reasonable in the circumstances on the basis that 
the applicant had been issued with a very clear, lawful directive to return a laptop that he no longer had the right to 
maintain possession of, yet he consistently refused to do so and such a serious and flagrant breach of discipline was 
not compatible with his ongoing employment with the Department. 

• On 30 January 2009 the respondent was sent a briefing note recommending a letter dismissing the applicant be signed 
and sent to the applicant and the applicant was advised by way of letter dated 3 February 2009 that his employment 
with the respondent had been terminated (Exhibit R1.33). 

118 The respondent maintains that the disciplinary process which led to the applicant’s dismissal was conducted in accordance 
with the relevant provisions of the PSM Act and the respondent further asserts that the applicant was afforded procedural 
fairness and natural justice throughout the course of the disciplinary process.  The applicant was given the opportunity to 
take part in both the investigation and inquiry process but declined to do so and the applicant was furnished with sufficient 
details in relation to the alleged breach of discipline to allow him to provide a meaningful response to the allegation leveled 
against him. 

119 It is acknowledged that the applicant received copies of the investigation and inquiry reports after the filing of this 
application, however, if the Commission was to find that the failure to provide the applicant with the reports prior to 
concluding the disciplinary process constituted a breach of procedural fairness and/or denial of natural justice the respondent 
would argue that such a breach does not invalidate the respondent’s decision to terminate his employment.  The respondent 
also argues that even though the investigation and inquiry reports were not provided to the applicant prior to him making 
submissions about why he should not be terminated given the nature of the breach in this instance which is not disputed by 
the applicant that is the non-return of the laptop, then the non-provision of these reports did not put the applicant at any 
disadvantage.  The applicant was aware of the nature of the breach and therefore he could have responded to the respondent’s 
view that he be terminated without reviewing the reports.  The applicant also had the opportunity to respond as part of the 
inquiry and the investigation but chose not to do so.  Furthermore, the applicant had the opportunity to cross-examine both 
Mr Elliott and Mr Goodwin during the hearing. 

120 The respondent submits that the numerous irrelevant and potentially complicating complaints that the applicant has raised 
with the respondent with respect to this issue are irrelevant to his claim for unfair dismissal and the respondent strongly 
opposes any suggestion that the decision to terminate the applicant’s employment was based upon anything other than a 
belief that it was the appropriate penalty given the applicant’s unwarranted refusal to comply with the lawful directive issued 
on 16 April 2007 which was only made after repeated attempts to resolve the issue without resorting to threats of disciplinary 
action. 

121 The respondent maintains that Mr McCaffrey’s letter dated 16 April 2007 was a lawful instruction despite it being conveyed 
to the applicant more than seven days after the date of the letter and to date the laptop in question has not been returned to the 
supplier or the respondent.  The respondent acknowledges that the directive given to the applicant dated 16 April 2007 was 
not received by the applicant until 31 May 2007 however the delay in the applicant receiving the directive was not the fault 
of the respondent.  The respondent argues that the order to return the laptop was still lawful notwithstanding the return date 
not being able to be complied with as the laptop never belonged to the applicant and the respondent had sought the return of 
the laptop through reasonable means for a lengthy period of time.  In the circumstances what is reasonable needs to be 
applied to this situation. 

122 The respondent argues that the applicant’s claim that the instruction that he return the laptop was impossible to comply with 
as it was not supplied or communicated to him until after the timeframe for compliance had passed was due to no fault on the 
part of the respondent.  The respondent submits that applicant’s refusal to receive or collect registered post was a pattern of 
behaviour of the applicant, such that the respondent was left with no choice but to arrange for the letter dated 16 April 2007 
to be hand delivered to him.  For the applicant to now rely on his own refusal to accept correspondence sent via registered 
post as a means of reneging on his obligations as an employee is untenable.  There could be no doubt as to the fact that the 
letter of 16 April 2007 required that the applicant return the laptop as a matter of urgency and this request was not made in a 
vacuum.  It was the culmination of a long and frustrating series of attempts by the respondent to have the applicant return the 
laptop and the applicant could have been under no misapprehension as to the fact that the requirement to return the laptop 
was not going to lapse seven days after the date of the letter containing the lawful instruction. 

123 Even though the applicant suggested that he had invoked the dispute resolution procedure contained within the 2006 
Agreement upon receiving correspondence from Ms Dornan during the course of the disciplinary process, in cross-
examination the applicant conceded that he had not been aware of the dispute resolution provisions of the 2006 Agreement at 
the time that disciplinary proceedings against him were on foot and he did not raise any attempt to rely upon it at that time. 

124 The respondent maintains that most of the orders being sought by the applicant are outside of the Commission’s jurisdiction.  
For example, the Commission does not have the power to order that transcript be provided to a third party.  Costs should not 
be awarded to the applicant as claimed as no legal costs have been incurred by the applicant in the conduct of his application 
and in any event the Commission does not have the power to award costs for a legal practitioner under the Act. 
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125 The respondent submits that the applicant has failed to show that his dismissal was harsh, oppressive or unfair and requests 
that the Commission dismiss his application. 

Findings and conclusions 
Credibility 

126 I listened carefully to the evidence given by each witness and closely observed each witness.  In my view each witness gave 
their evidence to the best of their recollection and I find that each witness gave evidence in a considered and forthright 
manner.  Notwithstanding this I find that at times Mr Quarry was not as forthcoming as he could have been about whether or 
not he received correspondence from the Department and/or the respondent.  At times the applicant’s evidence was 
inconsistent when discussing his intention to return the laptop.  For example, Mr Quarry stated that he would not have 
returned the laptop to the Department until he received information from the Department about a range of matters and he 
then submitted he would have returned the laptop if a directive was given to him with an appropriate timeframe for its return.  
In the circumstances where there is any inconsistency in the evidence given in these proceedings I prefer the evidence given 
by the respondent’s witnesses to the evidence given by the applicant. 

127 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe 
Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch 
(1985) 65 WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  
Whether the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly 
against the applicant as to amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the 
meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an 
employment contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of 
Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v 
Mouritz (op cit), Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only 
one element that needs to be considered when determining whether a dismissal was harsh or unjust. 

128 Section 78 of the PSM Act, which is contained in Part 5 of that act and is headed ‘Substandard performance and disciplinary 
matters’, outlines the rights of appeal to the Commission for relevant employees and there was no dispute and I find that the 
applicant is a relevant employee for the purposes of these proceedings under s 78(2) of the PSM Act. 

129 In Geoffrey Johnston v Mr Ron Mance, Acting Director General Department of Education (2002) 83 WAIG 1553 at 1557 
Kenner C discussed the approach which should be taken by the Commission with respect to a referral under s 78(2) of the 
PSM Act.  Kenner C stated the following: 

“Whilst s 78(2) does not refer to an “appeal” to the Commission, it seems plain enough from the language in the section 
as a whole, that it is concerned with challenges to a decision taken by the employer in relation to which the employee is 
“aggrieved”.  Reference to “aggrieved” is made in s 78(1)(b) dealing with appeals to the Public Service Appeal Board, 
and also in ss 78(2)(b), (3) and (4) dealing with referrals to the Commission.  In my opinion, given the nature of the 
proceeding contemplated by s 78 of the PSMA, a matter referred to the Commission pursuant to s 78(2) by an aggrieved 
employee from one of the nominated decisions, is to be dealt with in the same manner as a matter referred under s 78(1) 
of the PSMA.  That is, I do not consider that such a proceeding ought to be regarded as an “appeal” in the strict sense, as 
that issue was discussed by the Full Bench in Milentis.  Nor is it the case in my opinion, that the Commission is limited to 
determining only the reasonableness of the employer’s decision. 
In other words, depending upon the nature of the challenge to the decision under review, such a proceeding may involve 
the Commission re-hearing the matter afresh or it may only be necessary to consider the decision taken by the employer 
“on such record of the proceedings below as comes up to it, supplemented or not by evidence”: Ormsby.  It would seem to 
be the case therefore, that consistent with the reasoning of the Full Bench in Milentis, the decision of the employer is not 
to be totally disregarded in the Commission hearing and determining the matter. 
Furthermore, it also seems to me that if the referral to the Commission pursuant to s 78(2) of the PSMA involves an 
allegation of harsh, oppressive or unfair dismissal, then, consistent with the referral of such a matter to the Commission 
pursuant to s 44 of the Act, s 23A should apply to such matters in terms of the relief to be granted.  Such a matter, 
although referred to the Commission under s 78(2) of the PSMA, would nonetheless constitute “a claim of harsh, 
oppressive or unfair dismissal” for the purposes of s 23A of the Act and any relief to be granted.  In my opinion, it would 
be incongruous if this were not to be the case, as claimants commencing proceedings under ss 29(1)(b)(i) and 44 would be 
entitled and limited to the remedies under s 23A if successful, whereas those under s 78(2) of the PSMA would not be so 
limited, for example, as to matters of compensation for loss and injury.   Given the scheme of the Act in relation to such 
matters, I do not think parliament could have intended such an outcome.  Different considerations may apply of course in 
cases where it is alleged that a dismissal was unlawful, for example, on the grounds of a failure by the employer to 
comply with a mandatory statutory requirement. 
… 
Therefore, matters referred to the Commission pursuant to s 78(2) of the PSMA are not restricted to consideration by the 
Commission of the reasonableness of the employer's conduct, but the Commission may review the employer's decision de 
novo, as the circumstances warrant and determine the matter afresh and substitute its own decision for the employer's 
decision if that is appropriate.” 

130 In Peter John Ayling v Director-General, Department of Education and Training (2009) 89 WAIG 824 Smith SC, as she was 
then, questioned this approach.  Smith SC stated the following at 856: 
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“With respect I am not sure that the approach adopted by Kenner C is correct insofar as he concludes that matters referred 
to the Commission pursuant to s 78(2) of the PSMA, are not restricted to consideration of the reasonableness of the 
employer's conduct, but may review the employer's decision de novo.  The reason why I question this approach is that the 
nature of proceedings referred under s 78(2) requires a review of decisions made following the consideration of the 
conduct of an employee by an employing authority in respect of events that have past and require a consideration of 
circumstances that existed when that conduct occurred.  Notwithstanding my reservations about the analysis of Kenner C 
in respect of the nature of a hearing of a matter referred under s 78(2) of the PSMA, it is not necessary for me to 
conclusively express an opinion in respect of this matter as notwithstanding the statement made by the applicant's counsel 
at the outset of the hearing that the Commission should hear this matter de novo, the way in which the appeal has been in 
part conducted on behalf of the applicant has been to treat the appeal as an appeal stricto sensu, supplemented by oral 
evidence from the applicant.  No objection has been made on behalf of the respondent that the Commission should not 
have regard to the evidence given by the applicant in these proceedings.  Consequently, I intend to consider his oral 
evidence given in these proceedings together with the documentary evidential material collected by the respondent and 
oral evidence given by the respondent's witnesses.” 

131 Given the way that this appeal has been conducted and the facts relevant to this appeal which in the main are not in dispute it 
is my view that this application should be treated in the manner adopted by Smith SC, as she was then, in Peter John Ayling 
v Director-General, Department of Education and Training (op cit).  The applicant was terminated for not returning a leased 
laptop to the Department and the applicant conceded at the hearing that he retains possession of this laptop.  In the 
circumstances I find therefore that this matter does not require a review and consideration of the reasons for the applicant’s 
termination afresh but a determination is necessary with respect to whether or not in all of the circumstances the applicant’s 
termination was unfair. 

132 Section 80 of the PSM Act is as follows: 
“An employee who —  

(a) disobeys or disregards a lawful order; 
(b) contravenes —  

(i) any provision of this Act applicable to that employee; or 
(ii) any public sector standard or code of ethics; 

(c) commits an act of misconduct;  
(d) is negligent or careless in the performance of his or her functions; or 
(e) commits an act of victimisation within the meaning of section 15 of the Public Interest Disclosure Act 2003, 

commits a breach of discipline.” 
133 Section 81 of the PSM Act is as follows: 

“(1) An employing authority may, when it suspects that a person has committed a breach of discipline whilst serving 
as an employee in its public sector body and has given the person such notice in writing of the nature of the 
suspected breach of discipline as is prescribed, give the person a reasonable opportunity to submit an 
explanation to the employing authority. 

(2) After having given the respondent the reasonable opportunity referred to in subsection (1), the employing 
authority may —  

(a) if it is not the Minister, investigate or direct another person to investigate; or 
(b) if it is the Minister, direct another person to investigate, 

the suspected breach of discipline in accordance with prescribed procedures. 
(3) A person to whom a direction is given under subsection (2) shall comply with that direction. 
(4) A direction shall not be given under subsection (2) to the Commissioner.” 

134 Section 83 of the PSM Act is as follows: 
“(1) If, following the investigation of an alleged breach of discipline under section 81, an employing authority which 

is not the Minister finds, whether as a result of its own investigation or that of a person directed under 
section 81(2)(a), that —  

(a) a minor breach of discipline was committed by the respondent, that employing authority may in 
accordance with prescribed procedures —  

(i) reprimand the respondent; 
(ii) impose on the respondent a fine not exceeding an amount equal to the amount of 

remuneration received by the respondent in respect of the last day during which he or she 
was at work as an employee before the day on which that finding was made; or 

(iii) both reprimand, and impose the fine referred to in subparagraph (ii) on, the respondent; 
(b) a serious breach of discipline appears to have been committed by the respondent, that employing 

authority shall cause the respondent to be charged in accordance with prescribed procedures with 
having committed that alleged breach of discipline; or 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 59 
 

(c) no breach of discipline was committed by the respondent, notify the respondent of that finding and 
that no further action will be taken in the matter. 

(2) For the purposes of this section, a breach of discipline committed as a result of disobedience to, or disregard of, 
a lawful order referred to in section 94(4) is a serious breach of discipline.” 

135 Section 86 of the PSM Act is as follows: 
“(1) A charge under section 83(1)(b), 84(2)(b)(ii) or 85 shall —  

(a) be in writing; 
(b) contain the prescribed details of the alleged breach of discipline; and 
(c) require the respondent to indicate within such period of not less than 7 days as is specified in the 

charge whether or not he or she admits or denies the charge. 
(2) A respondent charged under section 83(1)(b), 84(2)(b)(ii) or 85 shall admit or deny the charge within the 

relevant period referred to in subsection (1)(c). 
(3) Subject to section 89, if a respondent admits a charge under subsection (2) and the employing authority finds the 

charge to be proved, the employing authority —  
(a) shall, if the charge is a charge of committing a breach of discipline consisting of disobedience to, or 

disregard of, a lawful order referred to in section 94(4), dismiss the respondent; or 
(b) may —  

(i) reprimand the respondent; 
(ii) transfer the respondent to another public sector body with the consent of the employing 

authority of that public sector body or, if the respondent is an employee other than a chief 
executive officer or chief employee, transfer him or her to another office, post or position in 
the public sector body in which he or she is currently employed; 

(iii) impose on the respondent a fine not exceeding an amount equal to the amount of 
remuneration received by the respondent in respect of the period of 5 days during which he 
or she was at work as an employee immediately before the day on which the finding of a 
breach of discipline was made; 

(iv) reduce the monetary remuneration of the respondent; 
(v) reduce the level of classification of the respondent; or 
(vi) dismiss the respondent, 
or, except when the respondent is dismissed under subparagraph (vi), take action under any 2 or more 
of the subparagraphs of this paragraph. 

(4) If a respondent denies a charge under subsection (2) and the employing authority is not the Minister, the 
employing authority may —  
(a) hold, or direct a person to hold, a disciplinary inquiry into the charge in accordance with prescribed 

procedures; or 
(b) if it considers that a special disciplinary inquiry should be held into the charge, request the Minister to 

direct that a special disciplinary inquiry be held into the charge by a person named in that direction. 
(5) A directed person shall, subject to subsections (6) and (7), comply with the relevant direction given under 

subsection (4)(a). 
(6) If, at any time after the commencement of a disciplinary inquiry held under subsection (4)(a), the employing 

authority or directed person considers that a special disciplinary inquiry should be held into the charge, the 
employing authority may request the Minister to direct that —  
(a) a special disciplinary inquiry be held into the charge by a person named in that direction; or 
(b) the disciplinary inquiry be converted into a special disciplinary inquiry and that the person holding the 

disciplinary inquiry hold the resulting special disciplinary inquiry. 
(7) If the Minister complies with a request made under subsection (4)(b) or (6) and makes a direction referred to 

in —  
(a) subsection (4)(b), the person named in that direction shall comply with that direction; 
(b) subsection (6)(a), the person named in that direction shall comply with that direction and the relevant 

disciplinary inquiry being held under subsection (4)(a) is terminated; or 
(c) subsection (6)(b), the disciplinary inquiry concerned is converted into a special disciplinary inquiry 

and the person holding that disciplinary inquiry shall hold the resulting special disciplinary inquiry. 
(8) If a directed person finds at the conclusion of a disciplinary inquiry that —  

(a) a breach of discipline was committed by the respondent, the directed person shall submit that finding 
to the employing authority and recommend to the employing authority that it act in relation to the 
respondent under subsection (3) as if the respondent had admitted the charge under subsection (2); or 
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(b) no breach of discipline was committed by the respondent, the directed person shall submit that finding 
to the employing authority and recommend to the employing authority that it notify the respondent of 
that finding and that no further action will be taken in the matter. 

(9) On receiving a finding and recommendation under subsection (8), the employing authority shall —  
(a) accept the finding; and 
(b) in the case of a recommendation made under —  

(i) subsection (8)(a) in relation to a charge of committing a breach of discipline consisting of 
disobedience to, or disregard of, a lawful order referred to in section 94(4), dismiss the 
respondent; 

(ii) subsection (8)(a) in relation to a charge other than a charge referred to in subparagraph (i), 
accept that recommendation and act accordingly in relation to the respondent, or decline to 
accept that recommendation and take such other action in relation to the respondent as could 
have been recommended under that subsection; or 

(iii) subsection (8)(b), accept that recommendation and act accordingly in relation to the 
respondent. 

(10) If an employing authority finds at the conclusion of a disciplinary inquiry held by itself that —  
(a) a breach of discipline was committed by the respondent, the employing authority shall act under 

subsection (3) as if the respondent had admitted the charge under subsection (2); or 
(b) no breach of discipline was committed by the respondent, the employing authority shall notify the 

respondent of that finding and that no further action will be taken in the matter. 
(11) If a respondent denies a charge under subsection (2) and the employing authority is the Minister, the Minister 

shall direct a person to hold a special disciplinary inquiry into the charge and the person shall comply with that 
direction. 

(12) A direction shall not be given under this section to the Commissioner. 
(13) In this section —  

directed person means person directed under subsection (4)(a) to hold a disciplinary inquiry into the charge 
concerned; 
disciplinary inquiry means disciplinary inquiry held or directed to be held under subsection (4)(a).” 

136 I have considered the evidence given in these proceedings and reviewed the substantial amount of documentation tendered at 
the hearing.  On the evidence before me and given my views on witness credit I find that the respondent had good reason to 
form the view that the applicant should be terminated after he failed to comply with a directive given to him on 31 May 2007 
to return the laptop to the Department even though the timeframe specified in the letter to return the laptop had elapsed by 
the time the applicant was given this lawful directive. 

137 Paragraph 2 sets out the background to this application. 
138 It was not in dispute and I find that the applicant was terminated for not returning a laptop to the Department after he was 

directed to do so by letter dated 16 April 2007.  It was also not in dispute and I find that the applicant has retained possession 
of the laptop since May 2002 even though he has been aware that the three-year lease agreement he signed in May 2002 for 
the use of the laptop expired on 23 May 2005.  It is also the case that the applicant ceased making payments in return for the 
use of the laptop sometime in 2004 when the applicant was on leave without pay. 

139 I find the following with respect to the events leading up to the applicant’s termination.  The applicant signed a Notebook for 
Teachers Program registration form on or about 8 May 2002 to lease a laptop for a period of three years in return for making 
a fortnightly payment of $14.60 which was deducted from his pay and by signing this form the applicant accepted the 
conditions of entry for this leasing arrangement.  The lease arrangement, which expired on 23 May 2005, included a 
condition that if an employee went on leave without pay he or she would make alternative arrangements with the Department 
to pay the lease amount due over this period or return the laptop.  However, when the applicant went on leave without pay 
from 24 July 2004 pending the resolution of a workers’ compensation claim against the respondent the applicant did not 
make alternative arrangements to pay for the lease of the laptop.  As the applicant had not paid for the lease of his laptop 
during his period of leave without pay Mr Griffiths wrote to the applicant on 23 September 2004 and asked him to forward 
payment of $350.40 to clear the debt he had accrued during the period when he was on leave without pay, including lease 
payments up to the expiration of the lease of the laptop on 23 May 2005, but the applicant did not pay the amount requested.  
On 18 April 2005 the Department sent the applicant an information pack advising him that the lease for his laptop was due to 
expire, he was offered a replacement laptop and he was advised that the deadline for re-enrolment in the programme to lease 
another laptop was 9 May 2005.  The applicant was also advised that as the Department could not guarantee an overlap 
between the provision of a new laptop and the return of the old one the applicant was urged to ensure that any data on his 
laptop was backed up.  The dead line for re-enrolment of 9 May 2005 passed with no application being made by the 
applicant for a replacement laptop.  On or about 31 May 2005 the Department sent a letter to the applicant advising him that 
as his laptop had not been returned to the Department he was requested to make the laptop available to be picked up at the 
Joondalup District Office by 8 June 2005.  By letter dated 11 June 2005 the applicant told the Department that he had 
received the information package sent to him on 18 April 2005 on 28 April 2005, he had not opened or read the 
correspondence for several days, he asked the respondent who was required to sign and authorise the issuance of a new 
laptop, when he could collect a new laptop and when he should surrender his old laptop.  By letter dated 29 June 2005 
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Mr Griffiths responded to the applicant and advised him that his laptop was overdue for return and arrears were owed by him 
of $350.40 for the lease of the laptop which had to be paid to the Department.  As the applicant did not pay this amount to 
the Department nor return the laptop, on 24 August 2005 Mr Doyle wrote to the applicant advising him that he had to return 
the laptop to its supplier as a matter of urgency and he was also advised that a substantial financial penalty had been incurred 
by the Department due to the applicant’s failure to return the laptop.  However, it appears this letter was not sent to the 
applicant’s correct address and I accept that he did not receive this letter.  On 2 March 2006 the Department sent the 
applicant an invoice for $728.84 comprising $87.60 in further rental arrears, $66.24 being the pro rata cost of the lease 
extension for the laptop and $575.00 to recoup the financier’s late return penalty for the non-return of the laptop in the 
applicant’s possession however, the applicant did not pay this invoice.  On 22 March 2006 and twice in April 2006 further 
invoice reminders where sent to the applicant for the payment of this amount however the applicant did not pay the monies 
requested by the Department nor did he return the laptop to the Department or the supplier.  On or about 24 May 2006 the 
applicant submitted a form with a request to lease a new laptop which was declined by the Department.  On 1 June 2006 the 
applicant requested that the Department immediately cease payroll deductions for the lease of his laptop which in any event 
had not been occurring since 24 July 2004. 

140 By letter dated 16 April 2007, sent by registered post to the applicant, Mr McCaffrey instructed the applicant to return the 
laptop to the Department within seven days of the date of the letter and the applicant was told that this was a lawful 
instruction.  This letter was not picked up by the applicant from Australia Post despite four attempts by Australia Post to 
deliver it so the letter was returned to the Department on 24 May 2007 and it was then hand delivered to the applicant by his 
Principal on 31 May 2007.  This letter reads as follows: 

“I understand you have contacted the Department of Education and Training's Customer Service Centre regarding repairs 
to a notebook computer. The notebook in question was originally provided to you as part of your participation in the 
Department's Notebooks for Teachers (NFT) program.  In registering to participate in this program you agreed to return 
the notebook at the expiry of its three year lease.  The lease and warranty both expired in May 2005 and return of the 
notebook is now extremely overdue.  In the Department’s view you are no longer holding the notebook legally. 
Given these circumstances, I am sure you would understand why service and support for the notebook are no longer 
available via the Department’s NFT Program support arrangements.  The Department’s Customer Service Centre will 
therefore not accept any further requests for service work on the notebook. 
The Department has written to you previously regarding this matter, particularly the need to return the notebook.  
Instructions to return the notebook have also been passed on via your former Principal at Australind Senior High School, 
Mr Gregory Slavin, and by your current Deputy Principal at Cecil Andrews Senior High School, Mr William Friday.  I 
understand your response to Mr Friday was to the effect that you intend to retain the notebook indefinitely. 
It seems possible that you may be under a misapprehension regarding the ownership of the notebook.  To clarify, NFT 
program notebook computers are leased to the Department by a finance company and the Department then makes the 
notebooks available to teachers under a registration agreement.  There is no intent that either the Department or an 
individual teacher will own a notebook at the end of the lease.  Instead the notebooks must be returned to the finance 
company at the date on which the lease expires. 
However, by your failure to return the notebook computer on time the Department was forced to make restitution to the 
finance company in lieu of the notebook not being returned.  I must warn you that any intent to indefinitely retain such 
property may have legal consequences both on civil grounds (for example, breach of contract) and criminal grounds (for 
example, stealing). 
Therefore I am instructing you to promptly return the notebook computer and all accessories, within seven days of the 
date of this letter, to the address below: 

The Coordinator, Notebooks for Teachers Program 
Department of Education & Training 
151 Royal Street 
EAST PERTH WA 6004 

Please be aware that this is a lawful instruction given under my authority as Deputy Director General, Finance and 
Administration.  I must therefore also warn that in the event that you fail to comply with this instruction, a disciplinary 
process will be commenced against you.” 

(Exhibit R1.12) 
141 On the basis of the preceding chronology of events and given the terms of the above letter which was handed to the applicant 

on or about 31 May 2007 I find that the respondent and the Department informed the applicant on numerous occasions about 
the necessity to return the laptop to the Department or the supplier both prior to and after the expiry of the lease for the 
laptop in May 2005.  However, the applicant ignored these repeated requests even after being given a directive to do so by 
Mr McCaffrey in May 2007.  Furthermore, I find that the applicant is aware that he owes monies to the Department for the 
lease of this laptop and penalties which have accrued to the Department as a result of him not returning the laptop but he has 
refused to pay these monies notwithstanding the fact that he continues to possess and use the laptop. 

142 I accept that the letter containing the directive from Mr McCaffrey is dated 16 April 2007 and the applicant was required to 
return the laptop within seven days of the date of the letter and the applicant did not receive this letter until on or about 
31 May 2007 and was therefore unable to comply with the timeframe contained in this letter.  It is also the case however that 
this letter was given to the applicant on or about 31 May 2007 after numerous unsuccessful attempts were made by Australia 
Post to deliver the letter to the applicant and the reason the applicant did not receive the letter within seven days of the date 
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of the letter was because the applicant refused to pick up the letter.  I find that the applicant’s inability to comply with the 
timeframe contained in the letter from Mr McCaffrey was a situation of his own making and did not absolve the applicant 
from his duty to return the laptop to the Department.  I therefore reject the applicant’s claim that he could not comply with 
the directive as over seven days had elapsed by the time he received the letter.  I find that after receiving the letter from 
Mr McCaffrey the applicant was clearly aware that he had to return the laptop to the Department as soon as possible, yet he 
ignored this request.  Furthermore, this was not the first occasion that the applicant was requested to return the laptop or that 
it was overdue for return as the letter from Mr McCaffrey confirmed that the lease for the use of the laptop expired in May 
2005, through Mr Slavin and Mr Friday the applicant had previously been instructed to return the laptop to the Department, 
the applicant was reminded that neither he nor the Department owned the laptop and a penalty had been paid by the 
Department to the finance company as a result of the applicant’s non-return of the laptop.  As the applicant failed to return 
the laptop to the Department after the lease he signed to have possession of it expired, as required in the lease agreement the 
applicant signed for the use of the laptop and after receiving a directive from Mr McCaffrey to do so as well as other 
reminders to this effect, I find that the applicant breached his obligations to the respondent as an employee and the 
respondent therefore had good reason to terminate the applicant. 

143 I find that prior to and post the lease expiring on the laptop on 23 May 2005 the applicant decided of his own volition not to 
deal promptly with correspondence sent to him or to accept a number of items of correspondence from the respondent and 
the Department concerning the laptop and its return and in my view he can not therefore rely on receiving correspondence 
late from the respondent and the Department as an excuse for not returning the laptop.  Critically, one of the Department’s 
letters which the applicant refused to accept after four attempts were made to deliver it to him by registered post contained 
the directive dated 16 April 2007 which resulted in a delay in the applicant receiving this letter after the due date for the 
return of the laptop as stated in that letter.  I find that this was a situation of the applicant’s own making and his obligation to 
return the laptop to the Department remained as at 31 May 2007 and he continues to refuse to do so. 

144 It appears that Mr Goodwin and Mr Elliott did not focus on the applicant being unable to comply with the timeframe detailed 
in Mr McCaffrey’s directive to the applicant to return the laptop when conducting their respective investigation and inquiry 
however I find that even if the applicant received the directive to return the laptop within the specified timeframe and was 
able to return the laptop within seven days of the date of the letter he would not have returned the laptop notwithstanding his 
claims to the contrary during the hearing.  I find that the applicant has used the issue of the non-return of the laptop as a lever 
in an attempt to deal with a range of other matters in dispute between himself and the Department since 2005.  In my view 
this is confirmed by the content of the applicant’s letter to the respondent dated 27 January 2009 with respect to his claim as 
to why the respondent should not terminate the applicant for not returning the laptop.  This letter does not refer directly to the 
applicant’s inability to comply with the timeframe contained in Mr McCaffrey’s letter as a reason for not terminating the 
applicant.  The applicant stated the following about the directive issued on 16 April 2007 for him to return the laptop: 

“• The alleged “lawful directive” is not a lawful directive. 
 It is an attempt to circumvent the undertaking given to the Court. 
 It is of itself an act of Contempt of Court. 
 Therefore it is an “illegal” order. 
 Compliance with this order would make me complicit in the Contempt of Court. 
 Compliance with illegal orders is not a defence to an illegal act. 

 There are many legal precedents attesting to this fact. 
 The My Lai massacre (in the Vietnam War) is one well recognised example.” 

(Extract Exhibit R1.31) 
145 In this letter the applicant claims that it was unfair that he be terminated by the respondent for a range of reasons including a 

dispute over wages the Department was reclaiming from him, a dispute about the allocation of housing to him by the 
Department and a dispute about what the applicant regarded as an unfavourable posting.  This letter refers to a chronic 
medical condition which he had which had been ongoing for some time and his workers’ compensation claim and two major 
reoccurrences caused by the Department after 2001, the applicant claimed that in 2004 he was threatened by an employee of 
the Department about a separate issue and no action was taken by the Department despite this matter being reported to the 
Department and the applicant referred to his deteriorating health in 2008 based on the Department failing to fulfil its 
obligations to the applicant in relation to issues over his pay and lack of information being given to him by the Department 
about this issue.  The applicant claimed he was not given information about when the laptop was due to be returned before it 
was overdue and the applicant referred to court action taken by the respondent in 2006 against him to recover an alleged 
overpayment of his salary and court action taken by the Department regarding the recovery of the laptop. 

146 The applicant claimed that the respondent should discipline employees who had failed to supply him with the information he 
required about when the laptop was due to be returned before it was overdue and the applicant maintained he was treated less 
favourably than other employees with respect to where he was posted and he claimed he was denied natural justice given the 
manner in which his letter of proposed termination was delivered to him.  The applicant summarised his submissions in 
support of him not being terminated as follows: 

“• I have no doubt that as a result of my diminishing health (and DET failings), I have made some poor decisions. 
• In light of the “big picture”, I belief (sic) “Dismissal” to be inappropriate. 

 Other DET Officers have not been disciplined for their role in the disputes. 
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• Following resolution of these issues, I am willing to be “disciplined” as a result of these indiscretions, consistent 
with the disciplinary actions imposed on the other officers who are to be disciplined. 

• I am mature enough to accept that I make mistakes, apologise, and accept appropriate consequences. 
 “Dismissal” is inappropriate. 

• My preference throughout the dispute has been that of “resolution and continuous improvement”. 
 My previous career has involved being actively involved in, and developed this philosophy. 
 This previous career, and my experiences (briefly outlined above) give an insight into the malaise within the 

DET administration. 
 A healthy organisation does not: 

 Consist of sycophants. 
 Condemn dissent. 
 Utilise “power plays”, bullying, and brinkmanship. 
 Discourage or refuse to engage in open communication and attempts to resolve dispute. 
 Censure or stifle creativity and/or unnecessarily burden employees with additional 

responsibilities, to the detriment of the performance of the employee’s core duties (teaching 
students). 

 Have a focus on “administrative convenience” (rather than customer focus – teaching students). 
 Hypocrisy relating to referral of incidents to the Standards and Integrity Branch. 

I shall end this, knowing there is much more that should be documented, but unable to sustain the effort required to 
continue with this response. 
Furthermore, in previous correspondence to you, I outlined the above “dispute” content, and sought your involvement to 
resolve the matter. 
As I advised the officers who delivered the letter from Margery Evans on 21st January, it is my intention to refer this 
matter to the Office of the Ombudsman.  It may also be appropriate to refer the matter to the “Office of the Public Sector 
Management” regarding DET officers’ being “negligent or careless in the performance of his or her functions”. 
However, the effort involved in doing so is currently preventing this being progressed.  It would be my preference that 
this matter be addressed and resolved without the need to refer this matter to the Office of the Ombudsman, the “Office of 
Public Sector Management”, and subsequent waste of resources (mine, DET’s, the “Office of Public Sector Management” 
and the Office of the Ombudsman’s).” 

(Extract Exhibit R1.31) 
Clearly the above submissions do not focus on issues related to the applicant’s inability to comply with Mr McCaffrey’s 
directive. 

147 I reject the applicant’s claim that as Mr McCaffrey’s directive was sent to him when he was on leave he therefore did not 
have to comply with this directive on the basis that I have already found that the applicant had an obligation to return the 
laptop to the Department as at 31 May 2007 when he received the directive from Mr McCaffrey and he should have done so 
as soon as practicable after receiving the directive, whether or not he was on leave. 

148 The applicant was given further opportunities to return the laptop subsequent to 31 May 2007 which would have obviated 
disciplinary proceedings being commenced against him yet he chose not to return the laptop.  After the applicant received 
Mr McCaffrey’s letter on or about 31 May 2007 the applicant was reminded by the respondent to return the laptop promptly 
to avoid disciplinary action in a letter sent to him on or about 2 July 2007 by the respondent in response to a letter the 
applicant wrote to the Minister for Education and Training complaining about the directive given to him to return the laptop.  
It is also the case and I find that the applicant received this correspondence as he referred to it in his letter to the respondent 
dated 24 September 2007 (Exhibit R1.17).  I also accept Mr Read’s evidence that when he handed the applicant his letter of 
termination on 3 February 2009 the Department gave the applicant a final opportunity to return the laptop but he refused to 
do so at the time and referred to this issue being ‘in the hands of the Ombudsman’. 

149 After carefully reviewing the requirements on the respondent pursuant to ss 80, 81, 83 and 86 of the PSM Act when dealing 
with disciplinary matters with respect to an employee I am satisfied and I find that the respondent complied with the 
procedural requirements contained therein when effecting the applicant’s termination.  There was no dispute and I find that 
the respondent wrote to the applicant on 6 September 2007 advising him that he was suspected of acting in a manner which 
constitutes a breach of discipline pursuant to s 80 of the PSM Act and the applicant was given an opportunity to provide a 
written explanation in respect to this allegation.  Mr Goodwin gave evidence, which I accept, that this letter was sent to the 
applicant but returned to the Department on 28 November 2007 and after Mr Goodwin contacted the applicant via his 
Principal about participating in the investigation process this letter was then hand delivered to the applicant by his Principal 
on 29 April 2008.  As the applicant did not respond to this letter Mr Goodwin was appointed pursuant to s 81(2)(a) of the 
PSM Act to conduct an investigation into the suspected breach of discipline and his appointment was conveyed to the 
applicant by letter dated 26 November 2007 and a copy of this letter was hand delivered to the applicant on 6 December 
2007.  I find that after Mr Goodwin made a number of attempts to involve the applicant in the investigation process without 
success he completed his investigation report on or about 9 July 2008 and he found that the allegation that the applicant had 
failed to comply with a lawful directive issued on 16 April 2007 had been proven.  I find that pursuant to s 83(1)(b) of the 
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PSM Act the respondent charged the applicant with a serious breach of discipline and the applicant was required to indicate 
whether he admitted or denied the charge.  I find that the applicant returned the charge letter to the respondent unopened and 
as a result the disciplinary process continued as if he had denied the charge which in my view was an appropriate course of 
action in the circumstances.  I find that the Department then wrote to the applicant care of the Union to advise the applicant 
that Mr Elliott had been appointed as an independent inquirer pursuant to s 86(4) of the PSM Act and I accept Mr Elliott’s 
evidence that he made attempts to involve the applicant in the inquiry however the applicant did not respond to his 
correspondence in this regard nor was the Union, who the applicant claimed was representing him, prepared to make 
representations on his behalf.  I find that Mr Elliott completed his inquiry report on or about 12 December 2008 and he was 
satisfied that there was ample evidence to prove on the balance of probabilities that the applicant had committed a serious 
breach of misconduct in that he had failed to comply with a lawful directive issued to him on 16 April 2007.  By letter dated 
21 January 2009, which was hand delivered to the applicant on that date, the Acting Director General informed the applicant 
of the outcome of the inquiry and the respondent was required under s 86(9)(a) of the PSM Act and did accept the finding of 
the inquirer and the applicant was advised that the proposed penalty to be imposed on him as a result of his misconduct was 
dismissal.  The applicant was then given an opportunity to provide written reasons as to why the Acting Director General 
should not take this proposed course of action. 

150 I find that after considering the applicant’s written submissions the respondent determined that the applicant should be 
dismissed for committing a serious breach of discipline and by letter dated 3 February 2009 the applicant was terminated. 

151 Even though the respondent failed to provide the applicant with a copy of the investigation and inquiry reports prior to 
imposing a penalty on him for the breach of discipline and the applicant therefore did not have the opportunity to review the 
material it relied on to form the view that the applicant should be terminated prior to his termination being effected I find that 
the applicant was not disadvantaged as a result of this failure (see Kioa and Others v West and Another [1985] HCA 81; 
[1985] 159 CLR 550).  The applicant was terminated because he has consistently refused to return the leased laptop to the 
Department and the applicant has never disputed this.  I have already found that the respondent and the Department notified 
the applicant on numerous occasions both pre and post April 2007 that he was required to return the laptop.  Furthermore I 
find that the applicant was given opportunities to participate in both the investigation and the inquiry but he refused to do so.  
In the circumstances it is my view that even if copies of the investigation and inquiry reports were given to the applicant 
before he made submissions to the respondent as to why he should not be terminated this would not have made any 
difference to the applicant being terminated. 

152 I find that the applicant’s other claims that his termination was unfair and he was denied procedural fairness given the 
manner of his termination lack substance.  I reject the applicant’s claims that it was the Department’s fault that he did not 
return the laptop after the lease for it had expired because he did not know where to return the laptop and it was unfair for 
him to return the laptop without being issued a replacement laptop prior to doing so as he needed to transfer data across to 
the new laptop as the applicant conceded that he received a letter from the Department dated 31 May 2005 advising him to 
return the laptop to the Joondalup District Office.  In any event the applicant was told in Mr McCaffrey’s letter dated 
16 April 2007 to return the laptop to the Department’s head office.  Furthermore, the applicant also agreed that the lease 
agreement he signed for the laptop included a provision that the Department could not guarantee an overlap between the 
return of a laptop and the provision of a new one.  The applicant claimed that the Department’s actions with respect to a 
range of matters not related to the return of the laptop escalated the dispute about the non-return of the laptop to the point 
where he was unfairly terminated.  I have already found that the respondent had good reason to terminate the applicant on the 
basis that he disobeyed a directive to return the laptop to the Department and in my view the applicant’s reliance on other 
issues he had with the Department is therefore of no effect.  In any event I find that the linking of his disputes with the 
Department and the non-return of the laptop was a situation of his own making. 

153 I reject the applicant’s claim that the Department failed to act in accordance with its policies and obligations and this 
compounded, escalated and become self perpetuating with respect to the issue of the non-return of the laptop as I find that 
these claims lack substance.  I find that the applicant has not demonstrated that the respondent breached any of its policies 
and procedures during the disciplinary process against him and I have already found that the respondent followed correct 
procedures under the PSM Act when effecting the applicant’s termination.  I find that the applicant cannot rely on perceived 
incorrect calculations made by the Department with respect to debts owed by him to the Department incurred by the non-
return of the laptop by the due date and not knowing to whom he could apply to have a replacement laptop given to him as 
he was not working at a school when the lease for his laptop expired because these issues were not impediments to the 
applicant returning the laptop.  The applicant’s complaint about the inappropriateness of correspondence being sent or given 
to him whilst he was on leave is also of no consequence in my view as the applicant has been on notice for over five years 
that he has been required to return the laptop to the Department and/or supplier yet he has continued to refuse to do so.  For 
the same reason I reject the applicant’s claim that he was unfairly terminated when he was on leave.  Additionally, it does not 
appear that the applicant asked for the disciplinary process to be deferred because of any illness. 

154 The applicant maintains that he invoked the dispute settlement procedure when he received correspondence via Ms Dornan 
during the course of the disciplinary process and as a result this had to be resolved prior to the disciplinary proceedings 
against him continuing.  I find that the applicant’s reliance on this procedure arose after the event and he cannot therefore 
rely on this as being an estoppel to the disciplinary proceedings against him.  In any event the applicant has not prosecuted 
his claim under this procedure. 

155 The applicant made submissions about the respondent breaching s 78(4) and s 40 of the PSM Act however these clauses are 
not relevant to this application. 

156 For the reasons set out above I find that the applicant has failed to show that his dismissal was harsh, oppressive or unfair 
and I will dismiss this application. 
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2010 WAIRC 01245 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL QUARRY 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 23 DECEMBER 2010 
FILE NO/S U 38 OF 2009 
CITATION NO. 2010 WAIRC 01245 
 

Result Dismissed 
Representation 
Applicant Mr M Quarry on his own behalf 
Respondent Ms R Hartley (of Counsel) 
 

Order 
HAVING HEARD Mr M Quarry on his own behalf and Ms R Hartley of Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

1. THAT the name of the respondent be deleted and that Director General, Department of Education and Training 
be substituted in lieu thereof. 

2. THAT the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 01227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CARMEN TAYLOR 
APPLICANT 

-v- 
BROOME INTERNATIONAL AIRPORT 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 16 DECEMBER 2010 
FILE NO/S U 158 OF 2010 
CITATION NO. 2010 WAIRC 01227 
 

Result Application dismissed 
 

Order 
WHEREAS this application claiming unfair dismissal was filed 20 September 2010; 
AND WHEREAS since then no further contact has been received from the applicant; 
AND WHEREAS when the application was listed for mention only on 8 December 2010 there was no appearance by or on behalf 
of the applicant; 
AND WHEREAS at the hearing on 8 December 2010 the Commission decided that unless there was contact received from the 
applicant within a further 7 days, the application would be dismissed for want of prosecution; 
AND WHEREAS no contact has been received from the applicant within that time, 
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NOW THEREFORE I, the undersigned, having given reasons for decision extemporaneously and pursuant to the powers conferred 
on me under section 27(1) of the Industrial Relations Act 1979, hereby order – 

THAT this application be, and is hereby, dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2010 WAIRC 01222 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KATIE TOWNROW 
APPLICANT 

-v- 
P W & J I GARDINER, EDALE STUD AND FARM PARTNERSHIP 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 14 DECEMBER 2010 
FILE NO/S U 101 OF 2010 
CITATION NO. 2010 WAIRC 01222 
 

Result Order issued 
Representation 
Applicant Mr G Sturman (as agent) 
Respondent Mr P Brunner (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 29 July 2010 and 27 August 2010 the Commission convened conferences for the purpose of conciliating 
between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS on 30 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01223 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MALCOLM STUART TOWNROW 
APPLICANT 

-v- 
P W & J.I GARDINER EDALE STUD AND FARM PARTNERSHIP 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 14 DECEMBER 2010 
FILE NO/S U 100 OF 2010 
CITATION NO. 2010 WAIRC 01223 
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Result Order issued 
Representation 
Applicant Mr G Sturman (as agent) 
Respondent Mr P Brunner (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 29 July 2010, 27 August 2010, 29 October 2010 and 10 November 2010 the Commission convened 
conferences for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conferences no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing and determination on 13 and 14 December 2010 in Moora; 
AND WHEREAS on 30 November 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00004 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD MONDAY, 23 AUGUST 2010 AND SUBMISSIONS IN WRITING 
DELIVERED FRIDAY, 7 JANUARY 2011 
FILE NO. B 54 OF 2010 
CITATION NO. 2011 WAIRC 00004 
 

CatchWords Industrial law – Whether the Commission has jurisdiction to deal with claims for enforcement of 
contracts of employment against national system employers – Whether denied contractual benefit 
claim referred under s 29(1)(b)(ii) is a non-excluded matter under the Fair Work Act 2009 s 27(2)(o) – 
Common law contracts – Exercise of judicial power – Comparison with South Australian legislation  
– Contract of employment – Denied contractual benefits – National system employer – Enforcement – 
Industrial matter – Powers of the WAIRC – Fair Work Act 2009 s 26, s 26(1), s 26(2), s 26(2)(e), 
s 26(3), s 27, s 27(1A), s 27(2)(o), s 541, s 542, s 543 – Fair Work Act 1994 (SA) s 11, s 12, s 13, 
s 14, s 15, s 26, s 26(1) –  Fair Work Bill Explanatory Memorandum – Industrial Relations Act 1979 
s 7, s 7(1a), s 23, s 23(1), s 23A, s 23A(1)(a), s 23A(1)(ba), s 26, s 26(2), s 29(1), s 29(1)(b), 
s 29(1(b)(i), s 29(1)(b)(ii), s 83, s 83A – Workplace Relations Act 

Result Jurisdiction found 
Representation  
Applicants Mr P Mullally as Agent 
Respondent Mr D Parker of counsel 
 

Reasons for Decision 
1 The applicant claims that he had a contract of employment with the respondent which entitled him to redundancy pay as a 

result of the termination of his employment by the respondent and he has referred that claim to the Western Australian 
Industrial Relations Commission (the Commission) pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (the IR Act). 
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2 The respondent does not concede that it was the applicant’s employer.  However, for the purposes only of the determination of 
a jurisdictional issue raised by the respondent, it has made explicit assumptions of fact and law for the purposes of its 
submissions, being: 

“(a) At all relevant times, the Applicant was employed by the Respondent under a valid contract of employment; 
and 

(b) At all relevant times, the employment contract referred to above provided for certain entitlements.”   
3 The parties agree that the respondent is a national system employer pursuant to the Fair Work Act 2009 (Cth) (the FW Act). 
The Respondent’s Submissions 
4 The respondent says that the Commission does not have jurisdiction to deal with this claim because the FW Act generally 

excludes the application of the IR Act to national system employers and in particular that s 27 of the FW Act provides that the 
general exclusions in s 26 of the FW Act do not apply to laws which deal with any non-excluded matters.  The relevant non-
excluded matters referred to in s 27(2)(o) of the FW Act are claims for the enforcement of contracts of employment.  

5 The respondent says that the Commission does not have jurisdiction and is not empowered to “enforce” a common law 
contract of employment within the meaning of that term in s 27(2)(o) of the FW Act.  Its jurisdiction is limited to inquiring into 
and dealing with an industrial matter (s 23(1)) of the IR Act.   

6 As the term “enforce” is not defined in either the FW Act or the IR Act, the respondent refers to the ordinary meaning of the 
term being “to compel observance of” according to the Oxford Dictionary.  The Commission does not have jurisdiction to 
compel or force a party to a matter before it to observe the terms of a contract of employment.  Its jurisdiction is to enquire into 
and deal with an industrial matter, which may culminate in the Commission making a decision or an order.  If that order is not 
complied with then the order may be “enforced” in a court.  The respondent says that “enforce” in s 27(2)(o) of the FW Act 
means an ability to compel the observance of its decision in relation to the claim.  The Commission does not have jurisdiction 
to compel observance of its decision in relation to an industrial matter and so it does not have jurisdiction to compel 
observance of a contract of employment.   

7 The respondent says “[t]he WAIRC’s ability to enquire into and deal with claims made under section 29(1)(b)(ii) of the IR Act 
is not a law dealing with a non-excluded matter for the purposes of the FW Act.”   

8 The meaning of “enforce” under the FW Act can be ascertained by reference to the Explanatory Memorandum to the Fair 
Work Bill where at page 21, it states that: 

  “… [Section 27] saves State or Territory laws dealing with the following non-excluded matters … 

• claims for enforcement of contracts of employment (e.g., under section 14 of the Fair Work Act 1994 (SA)), but 
not the variation or setting aside of unfair contracts.” 

9 Therefore the respondent says that the Commonwealth Parliament’s intention in respect of the meaning of the term “enforce” 
is to be informed by the operation of s 14 of the Fair Work Act 1994 (SA) (the FW Act (SA).  The FW Act (SA) establishes 
both an Industrial Relations Commission and an Industrial Relations Court with distinct jurisdictions.  The Industrial Relations 
Commission is similar in nature to the Commission and its jurisdiction is to “hear and determine any matter or thing arising 
from or relating to an industrial matter” (s 26 of the FW Act (SA)).  By contrast the Industrial Relations Court’s jurisdiction 
includes: 

(i) interpreting awards and enterprise agreements;  
(ii)  deciding questions of law and jurisdiction;  
(iii)   making declaratory judgments; 
(iv)   deciding monetary claims; and 
(v)   granting injunctive relief.   

10 Section 14 of the FW Act (SA) gives the Court jurisdiction to hear and determine monetary claims for a sum of money due to 
an employee or former employee from an employer or former employer, under a contract of employment.  There is no 
requirement for the monetary claim to be an industrial matter.  Section 15 of the FW Act (SA) provides the Court with 
jurisdiction to order a person who contravenes or fails to comply with a provision of the FW Act (SA) to remedy or avoid the 
contravention.   

11 The respondent says that the Commission’s jurisdiction under s 23(1) of the IR Act is to enquire into and deal with industrial 
matters and it does not have the ability to enforce its own decisions or orders.  Rather the Registrar, or another person 
specified, must apply to the Industrial Magistrate’s Court to enforce an order of the Commission and the Industrial 
Magistrate’s Court may then compel a remedy to be afforded (ss 83 and 83A of the IR Act).   

12 The respondent says in those circumstances the enforcement provisions are those applicable to the Industrial Magistrate’s 
Court and in limited circumstances to the Full Bench of the Commission to enforce some provisions of the IR Act and impose 
penalties if required.  However, the Commission, when dealing with industrial matters under s 23(1) of the IR Act, has no 
enforcement jurisdiction and cannot compel a party to comply with an order. 

13 In those circumstances the respondent says that the Commission has no jurisdiction to deal with the claim as the IR Act is not a 
law to deal with claims for enforcement of contracts of employment.  
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The Applicant’s Submissions 
14 The applicant says that an interpretation of s 27(2)(o) of the FW Act, which promotes the purpose or object underlying that Act, 

should be preferred to a construction that would not promote the purpose of that Act (see Acts Interpretation Act 1901 (Cth) 
s 15 AA).   

15 The applicant notes that the FW Act provides for applications to the Federal Court and the Federal Magistrate’s Court for 
entitlements under the safety net contractual entitlements in ss 541, 542 and 543.  The applicant’s claim is not of that nature 
and if the respondent is correct, then the industrial matter referred by the applicant has no appropriate forum other than the 
common law courts, which the respondent says is not in the spirit of either the IR Act or the FW Act.  

16 The applicant says that the preferred construction of s 27(2)(o) of the FW Act is that the non-excluded matter now enables an 
employee under a common law contract to have a forum for redress where his existing rights are disputed whereas under the 
Workplace Relations Act there was no such ability.   

17 The South Australian legislation is said to be merely one example of a legislative framework which is preserved in a State and 
that this is not confined.   

18 The applicant says that if enforcement is defined to mean only existing or determined rights such as those found in awards and 
orders, it would mean that claims such as the one made by the applicant for determination of the common law contract 
continue to be excluded when such a position is not evidenced from the changes to the federal industrial law, which was 
previously excluded under the Workplace Relations Act but now has “… a broad coverage in S27(2)(o)” of the FW Act.  

19 The applicant says that a claim referred by an employee pursuant to s 29(1)(b)(ii) of the IR Act sees the Commission dealing 
with a claim for the enforcement of an existing right, and the Commission is engaged not in an arbitral function but in a 
judicial function not unlike that exercised in the Industrial Relations Court of South Australia (see Conti Sheffield Real Estate v 
Denise Brailey (FB) (72 WAIG 1965 at 1969)).   

20 The applicant says that the claim in this matter is the referral of a dispute by the applicant with his employer regarding his right 
to the payment for the termination of his employment due to redundancy.  It is a claim for enforcement of his contract of 
employment and that is a “non-excluded matter” as set out in s 27(2)(o) of the FW Act.  Therefore it is within the 
Commission’s jurisdiction.   

The Respondent’s Reply 
21 The respondent says that the purpose and underlying object of the FW Act is to create a comprehensive workplace relations 

system for national system employers and national system employees.  There are only limited exceptions to that broad purpose 
and they are listed in non-excluded matters.  The Commission should prefer a construction which promotes the purpose or 
object underlying the FW Act, that is the creation of a comprehensive workplace relations system for national system 
employers and national system employees.  There is no case for an expansive reading of s 27(2)(o) of the FW Act. 

Consideration 
22 There is no dispute between the parties that the respondent is a national system employer as defined by the FW Act. 
23 The inter-relationship between the FW Act and the IR Act in respect of a national system employer and a national system 

employee is set out in ss 26 and 27 of the FW Act.  Section 26(1) provides that: 
“26(1)   This Act is intended to apply to the exclusion of all State or Territory industrial laws so far as they 

would otherwise apply in relation to a national system employee or a national system employer.” 
24 Section 26(2) defines a State or Territory industrial law.  There is no dispute that s 26(3) of the FW Act specifies the IR Act as 

being a general State industrial law referred to in s 26(1). 
25 Section 27(1A) specifies those laws to which s 26 does not apply.  Subsection (1) says that: 

“Section 26 does not apply to a law of a State or Territory so far as: 
 … 

(c) the law deals with any non-excluded matters; or 
…” 

26 Subsection (2) specifies the “non-excluded matters” as including:  
“(o)  claims for enforcement of contracts of employment, except so far as the law in question provides for a 

matter to which paragraph 26(2)(e) applies; …”. 
27 I note that paragraph 26(2)(e) is not relevant for the present purposes.   
28 Therefore, so far as the IR Act deals with any non-excluded matters, s 26(1) of the FW Act does not apply to exclude that law in 

its application to a national system employee or a national system employer.  
29 The question is, does the IR Act, by a claim referred under s 29(1)(b)(ii) deal with the non-excluded matter of a claim for 

enforcement of a contract of employment?   
30 The Commission’s jurisdiction is specified in s 23 of the IR Act as: 

“(1)  Subject to this Act, the Commission has cognizance of and authority to enquire into and deal with any industrial 
matter.” 
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31 “Industrial matter” is defined by s 7 as: 
“industrial matter means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee therein and, without limiting the generality of 
that meaning, includes any matter affecting or relating or pertaining to —  

(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of 
their employment; 

(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, 
terms, and conditions of employment including conditions which are to take effect after the termination 
of employment; 

(c) the employment of children or young persons, or of any person or class of persons, in any industry, or 
the dismissal of or refusal to employ any person or class of persons therein; 

(ca) the relationship between employers and employees; 
(d) any established custom or usage of any industry, either generally or in the particular locality affected; 
(e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or 

in respect of any industry; 
(f) in respect of apprentices, these additional matters — 

(i) their wage rates and, subject to the Vocational Education and Training Act 1996 Part 7 
Division 2, other conditions of employment; and 

(ii) the wages, allowances and other remuneration to be paid to them, including for time spent in 
performing their obligations under training contracts registered under the Vocational 
Education and Training Act 1996 Part 7 Division 2, whether at their employers’ workplaces 
or not; and 

(iii) without limiting subparagraphs (i) and (ii), those other rights, duties and liabilities of them 
and their employers under such contracts that do not relate to the training and assessment 
they are to undergo, whether at their employers’ workplaces or not; 

(g) any matter relating to the collection of subscriptions to an organisation of employees with the agreement 
of the employee from whom the subscriptions are collected including —  

(i) the restoration of a practice of collecting subscriptions to an organisation of employees 
where that practice has been stopped by an employer; or  

(ii) the implementation of an agreement between an organisation of employees and an employer 
under which the employer agrees to collect subscriptions to the organisation; 

[(h) deleted] 
(i) any matter, whether falling within the preceding part of this interpretation or not, where —  

(i) an organisation of employees and an employer agree that it is desirable for the matter to be 
dealt with as if it were an industrial matter; and 

(ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter 
were dealt with as an industrial matter; 

and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a 
situation that may give rise to an industrial dispute but does not include —  
(j) compulsion to join an organisation of employees to obtain or hold employment; 
(k) preference of employment at the time of, or during, employment by reason of being or not being a 

member of an organisation of employees; 
(l) non-employment by reason of being or not being a member of an organisation of employees; or 
(m) any matter relating to the matters described in paragraph (j), (k) or (l);” 

32 Section 26(2) of the IR Act provides that “[i]n granting relief or redress under this Act the Commission is not restricted to the 
specific claim made or to the subject matter of the claim.”   

33 Section 29(1) of the IR Act does not confer jurisdiction but provides who may refer particular types of industrial matters to the 
Commission.  Section 29(1)(b) provides that the type of industrial matters an employee may refer to the Commission are 
claims: 

“(i)   that he has been harshly, oppressively or unfairly dismissed from his employment; or 
(ii)   that he has not been allowed by his employer a benefit, not being a benefit under an award or order, to which he 

is entitled under his contract of employment”. 
34 The Commission’s power in dealing with these matters, as noted in s 26(2) of the IR Act is not restricted to the specific claim 

or to the subject matter of the claim.  The power is to enquire into and deal with the industrial matter referred to the 
Commission.   
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35 The nature of the Commission’s jurisdiction under s 23 of the IR Act and its relationship with s 29(1)(b)(ii) has been examined 
by the Industrial Appeal Court most recently in Matthews v Cool or Cosy Pty Ltd & Anor [2004] WASCA 114; (2004) 84 
WAIG 2152.  That decision was considered by the Full Bench in Saldanha v Fujitsu Australia Pty Ltd [2008] WAIRC 01732; 
(2009) 89 WAIG 76.  

36 In Cool or Cosy Steytler J noted that the matter before the Court dealt with an application referred to the Commission of a 
claim of harsh, oppressive and unfair dismissal, and a claim that the applicant had been denied benefits under his contract of 
employment.   

37 The grounds of appeal and the issue before the Industrial Appeal Court was that the Full Bench applied the “cap” of six 
months’ pay set out in s 23A of the IR Act to the award of compensation which was said to be in error because it overlooked 
that the claim included a denied contractual benefit of reasonable notice referred under s 29(1)(b)(ii) of the IR Act, and that the 
cap had no application to the denied contractual benefit claim.   

38 It is in that context that the Industrial Appeal Court examined the Commission’s powers and jurisdiction particularly in relation 
to ss 23(1), s 29(1)(b) and 23A.  It is noted that s 23A has since been amended and is in quite a different form and structure, 
however it dealt with and still deals with the power of the Commission in dealing with a claim of harsh, oppressive or unfair 
dismissal, and not in respect of a claim for contractual benefits.  As noted by Steytler J, that power is narrower than that given 
by s 23, which is to “inquire into and deal with” an industrial matter arising in the case of a claim of denied contractual benefits 
[17]. 

39 Steytler J said the question before the Industrial Appeal Court was whether the Commission can, for the purposes of the 
exercise of power under s 23(1) (to inquire into and deal with a matter referred to it under s 29(1)(b)(ii)) award compensation 
or damages in lieu of the denied contractual benefit  [22]. 

40 After considering the characterisation of s 29(1)(b)(ii) benefits and how the Commission might “deal with” them set out in 
HotCopper Australia Ltd v Saab (2002) 117 IR 256; Perth Finishing College v Watts; Wardell v Donnybrook Stone Co (1992) 
72 WAIG 2250, and Slee and Stockton Pty Ltd v Blewitt (1992) 47 IR 104, his Honour said:  

“[24] In my respectful opinion, the better analysis of each of those cases should have been that the contractual benefit 
which was denied by the employer was that which was provided for by the contract of employment itself (respectively the 
full term of employment provided for by the contract, the right to a defined period of notice and the right to reasonable 
notice) and that the award of compensation was the means by which the Commission dealt with the industrial matter 
referred to it under s 29(1)(b)(ii), utilising the broad power given it under s 23(1) of the IR Act read, if necessary, with 
s 26(2) thereof.”   

41 In dealing with comments made by Kennedy J in Robe River Iron Associates v Association of Drafting, Supervisory and 
Technical Employees of Western Australia (1987) 68 WAIG 11, Steytler J remarked on the amendment to the IR Act since 
those comments by Kennedy J, and that the introduction of s 7(1a) of the IR Act on 9 May 1995 seemed to him to: 

“evince a legislative intention that compensation may be awarded in lieu of a denied contractual benefit.  Were the 
position otherwise, the extended definition of ‘industrial matter’ provided for by s 7(1a)(b) would have application only in 
cases in which the ‘benefit’ was one which was still capable of being provided in the form contracted for, even though the 
employment relationship had ended.  I very much doubt that could have been the legislature’s intention” [26].   

42 His Honour went on to say that he favoured Anderson J’s obiter comments in HotCopper that in a claim referred under 
s 29(1)(b)(ii), the Commission was empowered to make “a monetary order for compensation – that is, a damages award – in an 
appropriate case, as long as its purpose is to do no more than is necessary to ‘redress the  matter by resolving the conflict in 
relation to the industrial matter’ – Welsh v Hills – and as long as its effect is so limited” [27].  

43 Pullin J in Cool or Cosy also dealt with the question of whether the Commission has power to award damages where the 
contract could not be performed in specie, for example where notice has not been given and the contract has ended.  He noted, 
by reference to Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 that: 

“If a contract containing a term requiring notice to be given, is terminated by an employer without cause and without 
notice, and therefore in breach of such a term, then the employee is entitled to an award of damages” [48].  

44 In respect of the Commission’s jurisdiction under s 23, he said “… it simply confers jurisdiction on the Commission to enquire 
into and ‘deal with’ the claims.  In my opinion, this provision confers jurisdiction on the Commission to order damages for the 
non-allowance of a benefit if the non-allowance amounts to a breach of contract” [49] (emphasis added).  

45 At [51] Pullin J rejected arguments which deal with denied contractual benefits claims by reference to the powers under 
s 23A(1)(a) or (ba) saying: 

“Those two authorities did not bear at all on the question about whether the Commission had jurisdiction to ‘deal with’ a 
claim for a disallowed contractual benefit to notice before dismissal, by awarding damages for breach of the contractual 
promise to give notice” [51]. 

Pullin J went on to agree with the “tentative” view expressed by Anderson J in HotCopper saying: 
“[54] … it is my opinion that in a case where the employer dismisses an employee without cause, and in breach of a 
contractual promise to give notice, then the employee may refer a claim to the Commission that he has been denied a 
contractual benefit, and the Commission may ‘deal with’ the claim by awarding damages.  My decision on this point 
means that an employee who has a contractual right to more than six months’ notice, and who is dismissed without cause, 
would be able to bring a claim for damages for a disallowed contractual benefit, and thereby avoid the restriction on the 
amount of compensation (imposed by s 23A(4) (now s 23A(8)) which may be ordered on a claim for unfair dismissal …  
The right to damages for a breach of contract is a common-law right, and the restriction on the right to compensation 
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which has been imposed by s 23A(4), has been imposed by Parliament only in relation to an employee who formulates his 
or her claim as a claim that he or she has been harshly, oppressively, or unfairly dismissed.”   

46 Heenan J also considered the Commission’s powers in dealing with the two types of claims which may be referred under 
s 29(1)(b) and distinguished the powers available to the Commission.  In respect of s 29(1)(b)(ii) he said the entitlements “… 
are contractual and, therefore, common law claims which exist independently of the provisions of the IR Act and which could, 
if necessary, be pursued in any court of appropriate general civil jurisdiction” [60]. 

47 Heenan J referred to the Commission’s powers “… to enforce the payment of (such) entitlements in addition to the payment of 
compensation … when dealing with a claim for harsh, oppressive or unfair dismissal.  That power was expressly confirmed 
under subs 23A(1)(a) of the Act as it stood at the date material to these proceedings and, as the Act now stands as a result of 
the combined effects of s 23(1) and s 29(1)(b)(ii).  This is, of course, the conclusion reached also by each of Steytler J and 
Pullin J in their separate reasons” [64] (emphasis added). 

48 Heenan J went on to conclude in respect of this point: 

“[73] I agree, with respect, with the conclusions of Steytler J and of Pullin J in this case that in circumstances such as the 
present the Commission is empowered to make a monetary order, in the nature of damages, to deal with the industrial 
matter before it, as it is empowered to do under s 23(1) notwithstanding that the relief granted is to award damages for 
breach of the employment contract arising from the employer’s dismissal without notice or with inadequate notice.  
However, I do not wish to be understood as suggesting that this is a special exception or qualification upon limits of the 
Commission, otherwise, to give effect to common law entitlements on an application by an employee under 
s 29(1)(b)(ii).”   

49 Heenan J at [78] also dealt with the manner in which the Commission is to deal with claims under s 29(1)(b)(ii) and said: 

“[78] Having arrived at a figure for any proved damages for breach of contract suffered by the appellant as a result of his 
wrongful dismissal it may become necessary to compare that figure with any award of ‘compensation’ which the 
Commission might contemplate awarding under s 23A in (1)(ba) (now s 23A(6) of the amended Act)” (emphasis added).  

50 In Saldanha v Fujitsu Australia Pty Ltd [2008] WAIRC 01732, the Full Bench examined the Commission’s powers and 
jurisdiction in dealing with an industrial matter referred under s 29(1)(b)(ii).  Having examined the conclusions of the majority 
in Cool or Cosy referred to above, Ritter A P referred to his own decision in Health Services Union of Western Australia 
(Union of Workers) v Director General of Health in Right of the Minister for Health as the Metropolitan Health Service, the 
South West Health Board and the WA Country Health Service (2008) 88 WAIG 543 (HSU).  He said: 

“[80] I then said at [173]: 

‘On the contrary if the Commission is arbitrating a claim referred by an employee under s 29(1)(b)(ii) of the Act 
which asserts they have not been given a contractual entitlement, the Commission must decide what the terms 
of the contract were and whether or not they have been complied with by the employer.  The Commission does 
not have licence to add to or subtract from the terms of the contract or the facts and order, for example, that a 
benefit be given to an employee because they think it would be equitable or fair.  The terms of the contract 
cannot be disregarded as ‘technicalities or legal forms’ or for any other reason supposedly supported by 
s 26(1)(a) of the Act.’  

[81] From this paragraph I would change the word ‘arbitrating’ to ‘deciding’.  This is because the use of the word could 
be misunderstood as meaning the Commission is engaging in a discretionary arbitral exercise rather than deciding if there 
has been a denial of a contractual benefit at common law.  That is, as described in more detail below, a judicial function.   

[82] In my opinion these observations accord with the approach of at least a majority of the judges in Cool or Cosy.  It 
follows that the applicant’s submission, agreed with by the respondent, that she is simply seeking access to the 
Commission to enforce under the common law an alleged breach of a former contract of employment, should be 
accepted.”   

51 At [122] Ritter AP went on to say: 

“… the determination of a denial of contractual benefits claim by the Commission does involve the enforcement of legal 
rights and the exercise of judicial power.  Put simply and at risk of repeating myself, a benefit to which someone is 
entitled under his or her contract of employment is an existing legal right; and the way in which the Commission deals 
with a claim that it has not been ‘allowed’ is, as made clear in Cool or Cosy, in accordance with the common law.”   

52 Kenner C in Saldanha also examined the decisions in Cool or Cosy, and concluded in that regard: 

“[317] On the basis of the views expressed by the members of the Court in Matthews [Cool or Cosy], contractual benefits 
claims may therefore be regarded as common law based claims for a range of remedies arising from the denial by an 
employer of a benefit due to an employee or former employee under the contract of service.  Such are able to be 
recovered before the Commission as part of the Commission’s jurisdiction to enquire into and ‘deal with’ an industrial 
matter of this particular kind.  Importantly however, although the source of such a claim [under s 29(1)(b)(ii)] is the 
common law, the capacity to enforce it is a statutory function, pursuant to the powers conferred on the Commission by the 
Parliament in s 23(1) of the [IR Act].”  

53 As an examination of those decisions demonstrates, in the process of considering whether the Commission has power under 
s 23(1) of the IR Act to order not merely the performance of the contractual benefit but compensation or damages in lieu of the 
benefit, the Industrial Appeal Court in Cool or Cosy and Full Bench in Saldanha viewed the Commission’s role in dealing with 
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a claim referred by an employee under s 29(1)(b)(ii) as being to enquire into and deal with a claim to enforce the terms of a 
common law contract of employment, that is, to compel the employer to observe the benefits under the contract.   

54 A claim referred under s 29(1)(b)(i) is not a claim to enforce an order or award of the Commission, which is a matter for the 
Industrial Magistrate’s Court.  Nor is it a matter which is the subject of enforcement proceedings before the Full Bench.  
Merely because the Commission’s power as set out in s 26 of the IR Act is to enquire into and deal with industrial matters does 
not mean that the Commission is not dealing with a claim for enforcement of a contract of employment.  On the contrary the 
Industrial Appeal Court and Full Bench are of the view that this is what the Commission is doing.  As noted, in doing so the 
Commission is exercising judicial power not arbitral power, utilising common law principles.  

55 I note the respondent’s argument that the Explanatory Memorandum in respect of the Fair Work Bill refers to the South 
Australian legislation as providing an example of enforcement.  It needs to be noted that the Western Australian legislation, the 
structure of the Commission and its powers are quite different from those applying in South Australia.  The IR Act provides the 
Commission with the capacity to deal with a far broader range of matters than the South Australian Industrial Relations 
Commission.  Some of the jurisdiction of the South Australian Industrial Relations Court is also dealt with by the Commission 
pursuant to the powers under the IR Act, for example, the power to interpret awards and enterprise agreements and to decide 
monetary claims is pursuant to ss 11-15 of the Fair Work Act 1994 (SA).  The Western Australian Industrial Relations 
Commission has the power to interpret awards by s 46 of the IR Act.  It also has the power to decide questions of law and 
jurisdiction.   

56 Therefore, while the Explanatory Memorandum suggests that claims for enforcement of contracts of employment are those 
which s 14 of the Fair Work Act 1994 (SA) exemplify, that is not to exclude the jurisdiction of this Commission by the IR Act 
which enables enforcement of contracts of employment as part of the wide jurisdiction set out in s 23, and whereby 
s 29(1)(b)(ii) provides an employee with standing to refer such a claim.  In those circumstances the reference to the South 
Australian legislation in the Explanatory Memorandum does not mean that the IR Act does not also deal with enforcement as 
described above. 

57 I now turn to the respondent’s argument that the Commission does not have jurisdiction to compel observance of its decisions 
in relation to an industrial matter and it does not have jurisdiction to compel observance of a contract of employment.  This 
misunderstands the jurisdiction of the Commission.  As noted in Cool or Cosy and Saldanha, the Commission in dealing with a 
claim referred under s 29(1)(b)(ii) by an employee is enforcing the terms of a common law contract, it is not enforcing its own 
order or award.  That does not make the role of the Commission in the enforcement of the common law contract any less of an 
enforcement.  Furthermore as noted by Ritter A P in his references to comments by Pullin J that the process is that which is 
applicable to the enforcement of common law contracts, that is, the Commission must decide what the terms of the contract 
were and whether or not they have been complied with by the employer.  The Commission is then empowered to make, 
amongst other orders, a monetary order in the nature of damages to deal with the industrial matter before it.   

Conclusion 

58 In summary the authorities lead to the following conclusions: 

1.  The Commission’s jurisdiction is to deal with the industrial matter which includes the power to compel by order 
the performance of a benefit under a contract of employment or where the contract does not continue, to make a 
monetary order in the nature of damages (Cool or Cosy, per Heenan J [73]). 

2.  The Commission has power by the combined effects of s 23(1) and s 29(1)(b)(ii) “… to enforce the payment of 
entitlements” (Cool or Cosy, per Heenan J [64]), and “… is empowered to make a monetary order, in the nature 
of damages, to deal with the industrial matter before it … for breach of the employment contract” [73].  This is 
“… to give effect to common law entitlements on application by an employee under s 29(1)(b)(ii)”.   

3. The benefit claimed is contractual and exists independent of the provisions of IR Act (Cool or Cosy per Heenan 
J [60]).   

4.  It is an enforcement of legal rights involving the exercise of judicial power (Saldanha, per Ritter A P [122]).   

5.  A claim under s 29(1)(b)(ii) would be determined upon common law principles (Saldanha, per Ritter A P [73]), 
the process being the same as that for enforcement in courts of appropriate jurisdiction – the Commission must 
decide: 

a.  what the terms of the contract were; 

b. whether or not they have been complied with,  

and in doing so the Commission is exercising a judicial function (Saldanha per Ritter A P [80] – [81]).  

59 Taking account of legislation and the authorities, I conclude that the IR Act, in particular s 26 combined with s 29(1)(b)(ii), is a 
law of the State not excluded by s 26 of the FW Act, in respect of the non-excluded matter of claims for enforcement of 
contracts of employment.  Accordingly the Commission has jurisdiction to deal with a claim referred by an employee pursuant 
to s 29(1)(b)(ii) in relation to a national system employee or a national system employer.  
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SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Astrid Irene (Fae) Gerrits Kimberley Land Council 
Aboriginal Corporation 

B 102/2010 Commissioner J L 
Harrison 

Consent order 
issued 

Ernanee R Lualhati Acergy Australia Pty Ltd B 157/2009 Commissioner S Wood Discontinued 
Judy Ellis William and Irene 

Sherrington  ABN 
28532733176 

U 111/2010 Commissioner J L 
Harrison 

Consent order 
issued 

Patricia M Maynard Hong Ngoc Peart-Tang  
Ritz Caffe 

U 103/2010 Commissioner J L 
Harrison 

Consent order 
issued 

Sandra Beverley Rutley RJ & MAG Smith T/A 
Brooke Discount Tyres 

U 104/2010 Commissioner J L 
Harrison 

Consent order 
issued 

 
 

CONFERENCES—Matters arising out of— 

2010 WAIRC 01242 
DISPUTE RE SHIFT COMPENSATION OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH 
IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND 
HEALTH SERVICES ACT 1927 FOR THE METROPOLITAN HEALTH SERVICES BOARD 
FORMERLY COMPRISING THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 DECEMBER 2010 
FILE NO. PSAC 36 OF 2010 
CITATION NO. 2010 WAIRC 01242 
 

Result Recommendation issued 
 

Recommendation 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 ("the Act") on the 1st day of 
December 2010 whereby the Health Services Union of Western Australia (Union of Workers) ("the applicant") sought the Public 
Service Arbitrator’s assistance with respect to negotiations with The Director General of Health as a delegate of the Minister of 
Health in his incorporated capacity under section 7 of  the Hospitals and Health Services Act 1927 for the Metropolitan Health 
Services Board formerly comprising the Metropolitan Health Services Board ("the respondent"), on new on-call conditions 
applicable to the staff of the Sexual Assault Resource Centre (“SARC”); and 
WHEREAS on the 9th day of December 2010 the Public Service Arbitrator convened a conference for the purpose of conciliating 
between the parties; 
NOW THEREFORE, having heard Mr C Panizza on behalf of the applicant and Mr M Warner on behalf of the respondent, the 
Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979 makes the following 
recommendations: 

1. THAT the parties trial the proposed Sexual Assault Resource Centre (SARC) On Call Agreement dated 11 August 
2010 for a period of not less than six months, provided that either party may elect in accordance with the terms of 
the agreement, to withdraw from the trial by giving 90 days notice, in writing, to the other party. 

2. THAT the respondent applies a retrospective operative date of 1 May 2009. 
3. THAT no later than four weeks after the conclusion of the six months’ trial period, the parties meet to consider the 

results of the trial period. 
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4. THAT within eight weeks of the conclusion of the trial period, the Public Service Arbitrator convene a conference 
for the purpose of reporting to the Public Service Arbitrator regarding the outcome of the trial and the resolution of 
any issues which were identified as a consequence of the trial period. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2010 WAIRC 01221 
DISPUTE RE INTERPRETATION OF INDUSTRIAL AGREEMENTS CONCERNING PERSONAL LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 13 DECEMBER 2010 
FILE NO/S C 37 OF 2009 
CITATION NO. 2010 WAIRC 01221 
 

Result Name of respondent amended 
 

Order 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS by an email on the 9th day of December 2010 the applicant sought to amend the name of the respondent to “The 
Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals 
formerly comprised in the Metropolitan Health Service Board and the WA Country Health Service Board”; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the respondent in the application be amended to “The Minister for Health in his incorporated capacity 
under s.7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in the Metropolitan 
Health Service Board and the WA Country Health Service Board”. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2010 WAIRC 01244 
DISPUTE RE INTERPRETATION OF INDUSTRIAL AGREEMENTS CONCERNING PERSONAL LEAVE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR HOSPITALITY AND MISCELLANEOUS UNION, WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPITY UNDER S.7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD AND THE WA 
COUNTRY HEALTH SERVICE BOARD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 DECEMBER 2010 
FILE NO/S C 37 OF 2009 
CITATION NO. 2010 WAIRC 01244 
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Result Consent order issued 
Representation 
Applicant Ms E Palmer 
Respondent Mr N Fergus 
 

Order 
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission convened conferences on the 16th day of November 2009, the 29th day of April 2010, the 19th day of 
May 2010 and the 17th day of December 2010; and 
WHEREAS the parties reached an agreement and sought to have that agreement reflected in an order of the Commission; 
NOW THEREFORE, the Commission pursuant, to the powers conferred on it under the Industrial Relations Act, and by consent, 
hereby orders: 

1. THAT the “Personal (Sick) Leave – Support Workers Guidelines to Line Managers/  Supervisors” attached at 
Schedules 1 and 2 to this Order be recognised by the parties as the correct interpretation and application of 
“evidence to satisfy a reasonable person” for the purposes of Clause 35. – Personal Leave of the WA Health - 
LHMU - Support Workers Industrial Agreement 2007 (as varied or replaced) and Clause 45. – Personal Leave 
of the WA Health - LHMU - Enrolled Nurses and Assistants in Nursing Industrial Agreement 2007 (as varied or 
replaced) respectively. 

2. The effective date of the order is the 17th day of December 2010. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
SCHEDULE 1 

PERSONAL (SICK) LEAVE – SUPPORT WORKERS 
______________________________________________________ 

In accordance with subclause 35.21 of the WA Health – LHMU – Support Workers Industrial Agreement 2007, an employee who 
is unable to attend for work due to illness or injury is required, where practicable, to give reasonable notice prior to taking leave.  
Where prior notice cannot be given, an employee must advise their line manager as soon as reasonably practicable of their absence, 
the nature of the illness or injury and the estimated period of the absence from work.  Other than in extraordinary circumstances an 
employee is required to provide this advice within 24 hours of the commencement of the absence. 
Subclauses 35.22 and 35.27 of the Industrial Agreement provide that an employee is required to support their application for any 
period of personal (sick) leave exceeding two consecutive working days, or any period of personal (sick) leave without pay, with 
evidence that would satisfy a reasonable person of the entitlement.  
Line managers are required to properly consider each application on its individual merits and approve reasonable and legitimate 
requests for personal leave, subject to available credits.  
Applications for personal (sick) leave supported by a certificate from a registered medical practitioner, or written advice from a 
relevant health professional (such as a physiotherapist or dentist), will normally be approved by line managers. 
In certain circumstances line managers are able to approve personal (sick) leave on the basis of the obvious appearance and 
behaviour of an employee where they are satisfied that the employee is ill or injured. 
In many circumstances the nature of the illness or injury is such that the employee needs to attend a medical practitioner or relevant 
health professional for diagnosis and treatment or prescription of medication.  In these circumstances the employee is able to obtain 
appropriate certification to submit in support of their claim for leave.   
However, WA Health recognises that on occasions there can be some difficulty in obtaining certification by a medical practitioner 
or relevant health professional or that it may not be necessary for an employee to consult with a medical practitioner or relevant 
health professional.   
On such occasions, an employee could submit a self-certified application for leave that is supported by a statutory declaration 
which adequately details the nature of the illness or injury and the circumstances that resulted in the non-attendance with a medical 
practitioner or relevant health professional.  In each case the line manager will assess the application in light of the facts and 
circumstances relevant to the application.  What is considered to be reasonable will depend on the circumstances of each case.  
General examples of such occasions include where an employee: 

• contacts their line manager and advises the nature of the illness or injury and expects to return to work after two days 
absence (or less) but is still unable to attend work on the third day and is unable to secure an appointment before 
becoming fit to return to work.  

• is able to secure an appointment but is unable to obtain a certificate that is back-dated to cover the entire period of the 
absence. 

• attempts but is unable to secure an appointment at short notice. 
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• has a recurrent previous medically certified illness or injury known to the line manager that causes a standard period of 
absence from work (e.g. dialysis treatment). 

• has an illness or injury that does not require prescription of medication  or diagnosis and treatment by a medical 
practitioner or relevant health professional (e.g. a common cold). 

Line managers should be aware that if an employee’s absence from work on the grounds of illness or injury extends over such a 
length of time or occurs with such frequency and regularity to cause the line manager to believe that the employee is in such a state 
of health as to render a danger to themselves, fellow employees or the public, the employee can be required under Clause 35.24 to 
obtain and furnish a report as to the employee’s condition from a registered medical practitioner nominated (and paid for) by the 
employer.   

SCHEDULE 2 
PERSONAL (SICK) LEAVE – ENROLLED NURSES & ASSISTANTS IN NURSING 

______________________________________________________ 
In accordance with subclause 45.16 of the WA Health - LHMU - Enrolled Nurses and Assistants in Nursing Industrial Agreement 
2007, an employee who is unable to attend for work due to illness or injury is required, where practicable, to give reasonable notice 
prior to taking leave.  Where prior notice cannot be given, an employee must advise their relevant line manager as soon as 
reasonably practicable of their absence, the nature of the illness or injury and the estimated period of the absence from work.  Other 
than in extraordinary circumstances an employee is required to provide that advice within 24 hours of the commencement of the 
absence. 
In accordance with subclauses 45.17.1 and 45.20.1 of the Industrial Agreement, an employee is required to support their application 
for any period of personal (sick) leave exceeding two consecutive working days, or any period of personal (sick) leave without pay, 
with evidence that would satisfy a reasonable person of the entitlement.  
Line managers are required to properly consider each application on its individual merits and approve reasonable and legitimate 
requests for personal leave, subject to available credits. . 
Applications for personal (sick) leave supported by a certificate from a registered medical practitioner, or written advice from a 
relevant health professional (such as a physiotherapist or dentist), will normally be approved by line managers. 
In certain circumstances line managers are able to approve personal (sick) leave on the basis of the obvious appearance and 
behaviour of an employee where they are satisfied that the employee is ill or injured. 
In many circumstances the nature of the illness or injury is such that the employee needs to attend a medical practitioner or relevant 
health professional for diagnosis and treatment or prescription of medication.  In these circumstances the employee is able to obtain 
appropriate certification to submit in support of their claim for leave.   
However, WA Health recognises that on occasions there can be some difficulty in obtaining certification by a medical practitioner 
or relevant health professional or that it may not be necessary for an employee to consult with a medical practitioner or relevant 
health professional.   
On such occasions, an employee could submit a self-certified application for leave that is supported by a statutory declaration 
which adequately details the nature of the illness or injury and the circumstances that resulted in the non-attendance with a medical 
practitioner or relevant health professional.  In each case the line manager will assess the application in light of the facts and 
circumstances relevant to the application.  What is considered to be reasonable will depend on the circumstances of each case.  
General examples of such occasions include where an employee: 

• contacts their line manager and advises the nature of the illness or injury and expects to return to work after two days 
absence (or less) but is still unable to attend work on the third day and is unable to secure an appointment before 
becoming fit to return to work.  

• is able to secure an appointment but is unable to obtain a certificate that is back-dated to cover the entire period of the 
absence. 

• attempts but is unable to secure an appointment at short notice. 
• has a recurrent previous medically certified illness or injury known to the line manager that causes a standard period of 

absence from work (e.g. dialysis treatment). 
• has an illness or injury that does not require prescription of medication  or diagnosis and treatment by a medical 

practitioner or relevant health professional (e.g. a common cold). 
Line managers should be aware that if an employee’s absence from work on the grounds of illness or injury extends over such a 
length of time or occurs with such frequency and regularity to cause the line manager to believe that the employee is in such a state 
of health as to render a danger to themselves, fellow employees or the public, the employee can be required under Clause 45.17.3 to 
obtain and furnish a report as to the employee’s condition from a registered medical practitioner nominated (and paid for) by the 
employer.   
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2010 WAIRC 01229 
DISPUTE RE NEGOTIATIONS FOR A NEW AGREEMENT FOR UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 17 DECEMBER 2010 
FILE NO/S C 58 OF 2010 
CITATION NO. 2010 WAIRC 01229 
 

Result Consent order issued 
Representation 
Applicant Ms E Palmer 
Respondent Mr V Ritorto 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 10 December 2010 
whereby the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) sought the Commission’s 
assistance with respect to a dispute the applicant was having with the Disability Services Commission (“the respondent”) regarding 
negotiations with respect to a replacement agreement for the LHMU – Disability Services Commission – Disability Support 
Workers Industrial Agreement 2008 (“the Agreement”) since July 2010; and 
WHEREAS on 14 December 2010 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conference the parties informed the Commission that they had reached agreement on wage increases to be paid 
to employees covered by the Agreement however the applicant and the respondent were in dispute about the form of this 
agreement; and 
WHEREAS the Commission was advised that after discussions between the parties had taken place just prior to the conference an 
agreement had been reached about the form of the order to issue containing the wages to apply to employees subject to the 
Agreement; and 
WHEREAS the Commission is of the view that as the parties have reached agreement about the future wage rates to be paid to 
employees subject to the Agreement that a consent order should issue in the terms agreed by the parties; 
NOW THEREFORE having heard Ms E Palmer on behalf of the applicant and Mr V Ritorto on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by consent, hereby orders: 

THAT the following wage rates apply to employees of the Disability Services Commission, who are or who are eligible 
to be members of the Liquor, Hospitality and Miscellaneous Union, and who are employed in the classifications 
prescribed herein: 

Classification Increment 24 October 2010 
to 31 July 2011 

01 August 2011 
to 31 July 2012 and 

thereafter 
Level 1/2 1st Year $767.63 $794.50 
Level 1/2 2nd Year $776.23 $803.40 
Level 1/2 3rd Year $795.04 $822.86 
Level 3/4 1st Year $782.89 $810.30 
Level 3/4 2nd Year $802.47 $830.55 
Level 3/4 3rd Year $819.98 $848.68 
Level 5 1st Year $800.59 $828.61 
Level 5 2nd Year $806.50 $834.73 
Level 5 3rd Year $816.87 $845.46 
Level 6 1st Year $804.85 $833.02 
Level 6 2nd Year $809.21 $837.54 
Level 6 3rd Year $818.50 $847.15 
Level 7 1st Year $814.52 $843.03 
Level 7 2nd Year $820.54 $849.26 
Level 7 3rd Year $830.76 $859.84 
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Classification Increment 24 October 2010 
to 31 July 2011 

01 August 2011 
to 31 July 2012 and 

thereafter 
Level 8 1st Year $831.71 $860.81 
Level 8 2nd Year $839.33 $868.71 
Level 8 3rd Year $851.11 $880.90 
Level 9 1st Year $850.73 $880.50 
Level 9 2nd Year $858.20 $888.24 
Level 9 3rd Year $870.45 $900.91 
Level 10 1st Year $861.72 $891.88 
Level 10 2nd Year $867.26 $897.61 
Level 10 3rd Year $877.14 $907.84 
Level 11 1st Year $884.93 $915.90 
Level 11 2nd Year $892.94 $924.19 
Level 11 3rd Year $905.88 $937.59 
Level 12 1st Year $904.62 $936.28 
Level 12 2nd Year $913.13 $945.09 
Level 12 3rd Year $926.33 $958.75 
Level 13 1st Year $935.46 $968.21 
Level 13 2nd Year $944.74 $977.80 
Level 13 3rd Year $958.45 $992.00 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01241 
DISPUTE RE ALLEGED SUBSTANDARD PERFORMANCE ALLEGATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRUCE REYNOLDS 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1927 FOR THE METROPOLITAN HEALTH SERVICES BOARD FORMERLY 
COMPRISING THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD TUESDAY, 14 DECEMBER 2010 
DELIVERED WEDNESDAY, 22 DECEMBER 2010 
FILE NO. PSAC 35 OF 2010 
CITATION NO. 2010 WAIRC 01241 
 

CatchWords Public Service Arbitrator – Referral of an industrial matter by an organisation or association – 
Standing to bring an application – Competence and conduct of registered industrial agent– Industrial 
Relations Act 1979 s 7, s 44, s 44(1), s 44(7), s 112A – Industrial Relations (Industrial Agents) 
Regulations 1997 Reg 12, Schedule 1 – Code of Conduct – Employment Dispute Resolution Act 2008 

Result Application dismissed 
 

Reasons for Decision 
1 The applicant filed an application on Form 1 – Notice of application (general) for “a conference/orders pursuant to s.44 

Industrial Relations Act 1979” on 26 November 2010. 
2 The Particulars of Claim attached to the Form 1 make clear that the respondent has instigated a substandard performance 

process relating to Mr Reynolds, and he seeks that this process cease.   
3 Also filed on 26 November 2010 was a Form 18 – Warrant to appear as agent by which Mr Reynolds authorised Paul King of 

Regis Industrial Relations to appear and act for him.  I note that Paul Anthony King trading as Regis Industrial Relations is a 
registered industrial agent, registered in accordance with s 112A of the Industrial Relations Act 1979 (the Act) and the 
Industrial Relations (Industrial Agents) Regulations 1997 (the Regulations).   



80 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

4 The application was listed for mention on 14 December 2010 at which time I raised with Mr King whether in light of the 
provisions of s 44(7) of the Act, Mr Reynolds has standing to refer to the Commission a matter in which he seeks a s 44 
conference.  Mr King indicated that on the basis that Mr Reynolds is an employee as defined in s 7 of the Act, is a member of 
the Health Services Union, and that the Health Services Union had referred the matter to him, that the application could be 
dealt with.   

5 Mr King also said that numerous attempts had been made to deal with the matter under the Employment Dispute Resolution Act 
2008.  Further, he indicated that the dispute related to an “industrial matter”.  He said that the matter had in fact been raised by 
an organisation or association in accordance with the requirements of s 44(7) in that the Health Services Union (HSU) had 
referred the matter to him because he had “been dealing with Mr Reynolds all along”.   

6 Mr King said that Mr Reynolds came to him, he contacted the HSU and they said that he, Mr King, could do this on their 
behalf because Mr Reynolds had only become a member during the course of the issue, the subject of the application.  Further 
Mr King said that the matter had been referred to him by the “legal barrister” for the HSU. 

7 Mr King also said that the matter ought to proceed in the interests of justice. 
8 As an alternative, Mr King suggested that he would have the claim amended so that it is “from the HSU” which appoints him 

to represent Mr Reynolds.  When I raised with Mr King that this would involve an amendment to completely substitute one 
party, being the applicant, with another party being the HSU, he said that he would not change the party but that the HSU 
would say that he was acting because they had farmed the matter out to him. 

9 Mr King said that it was an injustice if the matter was not dealt with and he would seek leave of the Commission to have the 
HSU “fill in the form”. 

Issues and Conclusions 
10 The Commission is a creature of statute.  That statute is the Act and s 44(1) provides: 

“(1) Subject to this section, the Commission constituted by a commissioner may summon any person to attend, at a 
time and place specified in the summons, at a conference before the Commission.” 

11 Sub section (7) of s 44 provides who may refer a matter to the Commission under s 44 in the following terms: 
 “(7) The Commission may exercise the power conferred on it by subsection (1) —  

(a) on the application of —  
(i) any organisation, association or employer; 
(ii) the Minister on behalf of the State; or 
(iii) an employee in respect of a dispute relating to his entitlement to long service leave; 

or 
(b) on the motion of the Commission itself whenever industrial action has occurred or, in the opinion of 

the Commission, is likely to occur.” 
12 In those circumstances, it is not to the point that the application deals with a matter which is otherwise an industrial matter 

pursuant to s 7 of the Act, or whether the applicant is an employee.  It is a question of who has standing to bring the 
application.  The legislature has restricted the types of applications which individual employees may bring to the Commission.  
It has specifically provided for particular bodies or persons to bring particular types of applications.  In this case, there is no 
provision for an individual employee to bring an application seeking that the Commission exercise the power to summon any 
person to attend a conference pursuant to s 44 of the Act except as it relates to an entitlement to long service leave.  This 
application does not relate to such a claim but relates to a substandard performance process.  In those circumstances the 
applicant does not have standing to bring the claim.  

13 The applicant is not an organisation or association which would have standing to bring an application under s 44.  Should the 
applicant wish to have the HSU represent his interests then the HSU may, if it decides to do so, file an application in its own 
name.  There is nothing before me to indicate that the HSU has authorised Mr King to file this application on its behalf to 
enable Mr Reynolds’ claim to be pursued.  Even if the HSU did in some way authorise Mr King to represent Mr Reynolds, the 
HSU itself would need to be the applicant.  In the circumstances the application will be dismissed.  

Competence and conduct of Industrial Agent 
14 I note one further matter and that is Mr King’s competence and his conduct during the course of the brief hearing to deal with 

this matter.  Mr King is a registered industrial agent.  A person who is a registered industrial agent has the privilege of 
representing clients before the Commission and charging them for the services provided.  Industrial agents may be registered 
pursuant to s 112A of the Act. 

15 Section 112A(5) provides for the making of regulations to: 
1. Provide for a scheme of registration; 
2. Prescribe a code of conduct for persons registered; 
3. Prescribe the circumstances in which, and the procedures by which, a person may be disqualified from 

obtaining registration, or if registered, registration may be cancelled; and 
4. Provide for appeals from disqualification or cancellation of registration. 
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16 The Regulations provide some of those things.  They provide criteria and a process for registration as an industrial agent.  One 
of the requirements is that a person applying to be registered is to make a statutory declaration declaring amongst other things 
that they “will comply with the code of conduct” (r 4(2)(c)(iii)). 

17 The Code of Conduct is set out in Schedule 1 to the Regulations.  It provides that: 
1. It is the duty of an industrial agent to be “competent as an industrial agent” (clause 1 – Code of Conduct); 
2. An industrial agent must not attempt to further a client’s case by unethical or dishonest means (clause 3(1));  
3. An industrial agent must at all times – 

(a) act with due courtesy to the Commission or a court; 
(b) use his or her best endeavours to avoid unnecessary expense and waste of the Commission’s or 

court time (Clause 6(3)). 
1. Duty to be competent and wastage 

It was clear to me that Mr King did not have a basic understanding of the provisions of the Act under which he, on 
behalf of his client, made the application.  He did not understand the issue of standing or what was involved in the 
naming of or amendment to the name of the parties to applications before the Commission.  If the registered agent 
is unable to file an application in which his client has standing, then he has wasted his client’s time and money 
and the Commission’s time, and demonstrated a lack of the basic competency necessary to start the process of 
seeking redress for his client.  

2. Discourtesy to the Commission 
Mr King’s behaviour during the course of the hearing was discourteous.  When I indicated to him that the 
application was to be dismissed, he threw his pencils on the bar table and said “then Mr Reynolds has been denied 
natural justice and I will be making an appeal because there are cases which deal with this.”  He continued to talk 
over me when I indicated that I had finished hearing from him and that I would then adjourn.  

3. Misleading the Commission 
Mr King’s explanations of how the matter came to him were confused and conflicting.  Initially he suggested that 
the HSU had referred Mr Reynolds to him because the HSU was unable to assist Mr Reynolds as he had only 
become a member after the issue, the subject of the application, had arisen.  Mr King’s subsequent explanation 
suggested that in fact he had already been dealing with Mr Reynolds when Mr Reynolds attempted to have the 
HSU represent him. 
The HSU regularly appears before this Commission and in particular, before me.  I am familiar with that union 
and the way it conducts itself.  On that basis I would be surprised if the HSU has referred Mr Reynolds to Mr 
King.  Secondly, if the HSU authorised the making of the application it would have made the application in its 
own name. 
I conclude that Mr King’s intention was to do two things.  Firstly, he intended to mislead, to have the Commission 
believe that the HSU had referred Mr Reynolds to him and this is not the case.  Secondly, he intended to obtain 
some legitimacy for the application by the suggestion that the HSU had approved the application. 

18 In the course of a very brief hearing following the filing of an application, Mr King has shown himself to have failed to comply 
with his obligations as a registered industrial agent.  What can be done about it? 

19 In Reynolds v The Minister for Health and Another [2010] FMCA 843 Lucev FM examined the requirements for registration as 
an industrial agent under s 112A of the Act.  He said: 

  “… provided that a person who applies to be registered as an industrial agent, who: 
a. has no criminal record; and 
b. holds, or has sufficient resources to hold, professional indemnity insurance as an industrial agent, 

can be registered as an industrial agent.  There is no requirement of qualification or experience to be registered as an 
industrial agent  [72].” 

20 The remainder of the requirements for registration are met by self assessment and declaration.  The bar therefore is very low. 
21 I have noted earlier that registration as an industrial agent brings with it a privilege.  In other callings and professions, such 

registration brings corresponding disciplinary measures and sanctions including deregistration for incompetence or not 
complying with appropriate standards.  The only provision for any such sanction against a registered industrial agent is set out 
in r 12 of the Regulations.  That provides only for a process for written complaints to the Registrar in respect of obtaining 
registration and for a complaint by a client of the industrial agent. 

22 Where an industrial agent is the subject of a complaint by a client, the Registrar is to enquire into the complaint.  Where the 
Registrar determines that there are reasonable grounds for the complaint, the Registrar’s only power is to attempt to resolve 
that complaint by conciliation.  If the complainant is not satisfied by that conciliation process, then the complainant may 
initiate proceedings before the Industrial Magistrate.  If the Industrial Magistrate finds the industrial agent failed to comply 
with a condition of registration, he or she may reprimand the industrial agent or cancel the industrial agent’s registration. 

23 There is no provision for the Commission or the other party to a matter to refer a complaint about the conduct or competence 
of an industrial agent or for any action to be taken upon such a complaint.  In that regard the requirements of the Code of 
Conduct, the obligations on the agent to be competent, to conduct themselves courteously towards the Commission, and to use 
their best endeavours to avoid unnecessary expense and waste of the Commission’s are meaningless.  



82 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

24 In these circumstances, the answer to the question I posed earlier as to what could be done about Mr King as a registered agent 
appears to be “nothing”.  That, I suggest, needs rectification.  This is not the first time that the Commission has encountered 
difficulties in dealing with industrial agents who do not meet their obligations.  Rather it has been happening since the 
Regulations were made in 1997.  Issues began being raised by members of the Commission in 1997.  I refer to the comments 
of Beech C in Victoria May Adams and Tiwest Pty Ltd ((1998) 78 WAIG 1391), Cawley C in Firriolo v All Spray Equipment 
Pty Ltd ((1998) 78 WAIG 158), my own decision in Barnes v Elbia Pty Ltd ((1998) 73 WAIG 3343).   

25 They have continued to be raised since then. 
26 More recently, Mr King’s competency, conduct and discourtesy were raised by Harrison C in Tamara Bartlett v Brumbys 

Coogee [2008 WAIRC 01247].  Comment has also been made about Mr King’s qualifications, experience, and capabilities in 
the context of an application to represent Mr Reynolds before the Federal Magistrates Court of Australia in a claim of 
victimisation, discrimination and harassment said to be in contravention of the Disability Discrimination Act 1992 (Cth)  
(Reynolds v The Minister for Health and Another [2010] FMCA 843).  

27 In a system where registration provides to an industrial agent a privilege of being able to represent employees or employers 
before the Commission, history demonstrates that there is a need for a process for issues regarding the competence and conduct 
of agents to be raised by the Commission and dealt with.  Yet there is no such process.  

 
 

2010 WAIRC 01240 
DISPUTE RE ALLEGED SUBSTANDARD PERFORMANCE ALLEGATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES BRUCE REYNOLDS 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1927 FOR THE METROPOLITAN HEALTH SERVICES BOARD FORMERLY 
COMPRISING THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 DECEMBER 2010 
FILE NO PSAC 35 OF 2010 
CITATION NO. 2010 WAIRC 01240 
 

Result Application dismissed 
Representation 
Applicant Mr P King as agent 
Respondent Mr N Fergus and with him Ms J Love 
 

Order 
HAVING heard Mr P King on behalf of the applicant and Mr N Fergus and with him Ms J Love on behalf of the respondent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed.  
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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CONFERENCES—Matters referred— 

2010 WAIRC 00874 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
                               COMMISSIONER S J KENNER 
DATE TUESDAY, 7 SEPTEMBER 2010 
FILE NO. PSACR 25 OF 2010 
CITATION NO. 2010 WAIRC 00874 
 

Result Direction issued 
Representation  
Applicant Mr J O’Keefe 
Respondent Ms T Borwick 
 

Direction 
HAVING heard Ms J O’Keefe on behalf of the applicant and Ms T Borwick on behalf of the respondent the Arbitrator, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT the parties file and serve an agreed statement of facts no later than three days prior to the date of hearing. 
2. THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which 

they intend to rely no later than three days prior to the date of hearing. 
3. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2010 WAIRC 01243 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER  
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 27 OCTOBER 2010, TUESDAY, 2 NOVEMBER 2010 
DELIVERED WEDNESDAY, 22 DECEMBER 2010 
FILE NO. PSACR 25 OF 2010 
CITATION NO. 2010 WAIRC 01243 
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CatchWords Industrial Law (WA) – Jurisdiction of Public Service Arbitrator in relation to Public Sector Standards 
– Whether Arbitrator engaging in judicial review – Whether an Approved Procedure has the status of 
delegated legislation – Meaning of ‘in accordance with’ in s29(1)(h)(ii) of the Public Sector 
Management Act 1994 – Application of Approved Procedure – Application upheld, order made – 
Industrial Relations Act 1979 s44(9), s80E – Public Sector Management Act 1994 s3(2)(a), s8(1), s9, 
s15, s21, s29, s64, s97(1) – Interpretation Act 1984 s42 

Result Application upheld.  Order made. 
Representation  
Applicant Ms J O’Keefe and Ms L Kennewell 
Respondent Ms T Borwick and Ms M Maher 
 

Reasons for Decision 
1 This is a matter referred for hearing and determination under s 44(9) of the Industrial Relations Act 1979 (“the Act”).  The 

schedule to the s 44(9) referral is in the following terms: 
“Schedule” 

The applicant and respondent are in dispute in relation to a claim by the applicant’s member Mr Giblett, to 
classify Mr Giblett as a Level 7 officer commensurate with the classification of his Position No 4082 Assistant 
Superintendent, Prisoner Management, Casuarina Prison.  
The applicant seeks an order that Mr Giblett be personally reclassified at Level 7 commensurate with the level 
of his substantive position being Position no 4082 Assistant Superintendent, Prisoner Management, Casuarina 
Prison. 
The respondent objects to and opposes the applicant’s claim.  Moreover, the respondent says that the claim is 
beyond the jurisdiction of the Arbitrator.” 

2 By way of background to the matter, the parties have prepared a statement of agreed facts which is as follows: 
“1. The Applicant is the Civil Service Association of Western Australia Incorporated ('the CSA'). 
2. The CSA is a registered organisation of employees authorised to represent Mr Phillip Giblett. 
3. The Respondent is the Commissioner, Department of Corrective Services ('the Respondent'). 
4. Mr Giblett is currently employed by the Respondent pursuant to Section 64(1) (b) of the Public Sector 

Management Act 1994. Mr Giblett was appointed through merit selection to the position of 4082, 
Assistant Superintendent Prisoner Management, Level 6, on 19 September 2005. 

5. The position of 4082 was subject to a work value assessment, known as the Prison Management Work 
Value Review, and was reclassified to Level 7. Due to Respondent not personally reclassifying 
Mr Giblett with the position, he is currently held in a supernumerary Level 6 position and receiving a 
higher duties allowance to Level 7 for performing the duties of 4082. 

6. The date of effect for positions reclassified as part of the Prison Management Work Value Review is 
27 January 2009. 

7. The terms and conditions of employment of Mr Giblett are governed by the Public Service Award 
1992 and the Public Service General Agreement 2008. 

8. The Respondent and Applicant were unable to agree on all facets of Mr Giblett's employment history 
and will tender separate documents. 

9. On 15 September 2009 the Respondent wrote to Mr Giblett setting out reasons why the Classification 
Review Committee (CRC) had determined he was ineligible for a personal reclassification. 

10. In October 2009 the Respondent provided an internal appeal mechanism for additional information to 
be considered by the CRC. Mr Giblett elected to utilise this opportunity to appeal the Respondent's 
decision and lodged his appeal on 20 October 2009. 

11. Correspondence of 31 December 2009 to Mr Giblett advised his appeal was unsuccessful and he was 
provided with all information utilised to make that determination i.e. Internal Memorandum and 
attachments to the Classifications Unit, advice from the Classifications Unit to the CRC and the CRC 
Meeting Minutes. 

12. On 1 February 2010 Mr Giblett submitted an application to the WAIRC, PSA 2 of 2010, disputing the 
Respondent's decision of his ineligibility for a personal reclassification. 

13. On 5 March 2010 the Respondent attended a conference before the Public Service Arbitrator, Acting 
Senior Commissioner Scott. At the conference the Respondent agreed to consider through its CRC 
new information supplied through PSA 2 of 2010 and any supporting evidence from Mr Giblett. 

14. On 27 April 2010 the Respondent wrote to Mr Giblett and advised the unanimous view of the CRC 
was that he was ineligible for a personal reclassification to Level 7. 
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15. On 4 June 2010 Mr Giblett lodged a Notice of Discontinuance and on 17 June 2010 Acting Senior 
Commissioner Scott dismissed PSA 2 of 2010. 

16. On 4 August 2010 the Applicant applied to the Public Service Arbitrator for a section 44 conference 
pursuant to sections 80E and 80G of the Industrial Relations Act 1979 (WA) advising of a dispute 
with the Respondent regarding the Respondent's refusal to properly classify Mr Giblett as a Level 7 
officer commensurate with the classification of 4082, Assistant Superintendent Prisoner Management, 
at Casuarina Prison. 

Contention of Parties 
3 The applicant has made a number of submissions in its outline of submission as follows: 

“1. The Applicant rejects the Respondent's jurisdictional arguments. 
2. In particular the Applicant rejects the Respondent's arguments in relation to S 80E(7) of the Industrial 

Relations Act 1979 [" The IR Act"] as this matter does not pertain to a Public Sector Standard. 
3. The Applicant submits that the Respondent's 'Classification Determination and Reclassification 

Procedures' ["the Departmental Procedures"] are inconsistent with Public Sector Commission's 
'Approved Procedure 1 - Approved Classification System and Procedures ["Approved Procedure 1"] 

4. The Department's Procedures state: 
5.3 An employee wishing to apply for reclassification with their position must submit the 

following evidence with their application to the Classification Unit: 
5.3.1 That they have been the substantive occupant of the position for a qualifying period of at 

least 12 months immediately preceding the effective date of reclassification." 
5. The Public Sector Commission's 'Approved Procedure 1 - Approved Classification System and 

Procedures ["Approved Procedure 1"], provides that  
"Whilst noting that it is the job that is reclassified not an officer, CEOs or other relevant employing 
authorities may approve the reclassification of the substantive occupant of a job, subject to 
compliance with Clause 8 (1) (b) and (c) of the PSM Act, and provided that the officer has been in the 
position and undertaking the higher level duties that warranted reclassification of the position, for a 
"continuous period" of 12 months. A continuous period, as referred to above, may include normal and 
/ or reasonable periods of leave (i.e.: sick leave and annual leave). " 

6. The Applicant contends that the Respondent's Departmental Procedures are beyond power as 
Approved Procedures have the status of delegated legislation having been created under s3(2) (a) of 
the Public Sector Management Act 1994 [" the PSMA"]. 

7. Pursuant to s15 of the PSMA, the powers and duties of the Minister in relation to Approved 
Procedures were delegated, among other things, to the Public Sector Commission on 28 November 
2008. 

8. The Applicant submits that in relation to both the Departmental Procedures and the application of the 
Departmental Procedures, the Respondent has failed to act in accordance with s8 'General Principles 
of Human Resource Management' of the PSMA and s6 'Objects' of the IR Act. 

9. The inconsistency between the Departmental Procedures and Approved Procedure 1 places a more 
onerous and restrictive requirement on employees who seek to be reclassified with their substantive 
position. 

10. Mr Giblett's employment history, in relation to the position of Assistant Superintendent Prisoner 
Management, Casuarina Prison (Position Number 4082) demonstrates that: 
(a) he has been in Position No 4082 and undertaking the higher level duties that warranted the 

reclassification of the position on numerous occasions since 17 March 2003; 
(b) he performed the duties of the position for a continuous period between 10 May 2004 and 

13 December 2005 which is well in excess of 12 months; and 
(c) he was merit selected to the position effective 19 September 2005. 

11. The Applicant submits that at all material times Mr Giblett met all the requirements of Approved 
Procedure 1 and will call evidence to support this contention. 

12. The Applicant further submits that other employees whose positions were reclassified as a 
consequence of the Prison Management Work Value Review were granted personal reclassifications 
notwithstanding that their circumstances did not meet the requirements of the Departmental 
Procedures.” 

4 In the respondent’s submissions, a number of issues were advanced as follows: 
“1. The Respondent submits that the claim by the Applicant does not fall within the jurisdiction of Public 

Service Arbitrator ("the Arbitrator") as set out at s 80E of the Industrial Relations Act 1979 ("IR 
Act"). 

2. The Respondent contends that s 80E(7) of the IR Act is a restriction on the Arbitrator's jurisdiction in 
that the Arbitrator should not inquire into or deal with any matter under a procedure referred to in s 
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97(1)(a) of the PSM Act. (see Director General, Department of Justice v Civil Service Association of 
Western Australia Incorporated [2005] WASCA 244 per Wheeler and Le Miere JJ [35 - 44]). 

3. The Respondent contends that s 80E(1) of the IR Act sets out the Arbitrator's jurisdiction which is "to 
enquire into and deal with any industrial matter relating to a government officer, a group of 
government officers or government officers generally." and in the exercise of jurisdiction the 
Arbitrator does not undertake a judicial review of the respondent's decision or of its decision making 
process (see Director General, Department of Justice v Civil Service Association of Western Australia 
Incorporated [2005] WASCA 244 per Wheeler and Le Miere JJ [27 - 30], and Hasluck J [167].). 

4. The Respondent contends that the Arbitrator cannot issue an order in the terms sought by the applicant 
as the consequences of such an order would to direct the Respondent to act contrary to their 
obligations under s 29 and s 64 of the PSM Act (see The Minister for Education and The Director 
General of the Education Department of Western Australia v The Civil Service Association of Western 
Australian (Inc) (1997) 77 WAIG 2185 at 2187) whereby an order for the Respondent to contravene 
the PSM Act was quashed by the Full Bench. 

5. The Respondent contends that an industrial dispute which has similar characteristics to the current 
application namely, the reclassification of person with a position and the interpretation of Approved 
Procedure One was considered and dismissed by Commissioner Wood as Arbitrator. (see The Civil 
Service Association of Western Australia Incorporated v The Director-General, Department of the 
Attorney General.  (2008) WAIRC 00872 [20, 22-27].) 

6. The Respondent contends that the Arbitrator is prevented from enquiring into and dealing with this 
industrial matter on the grounds that the Notice of Application does not dispute the reclassification of 
the position nor does it claim that Mr Giblett has been unfairly treated. Instead, the grounds for the 
Application concern the decision of the Respondent to not apply the benefit of a personal 
reclassification which is not in keeping with the requirements of S 80E (2) (a) of the IR Act. (see 
Marie-Helene Mallet v Dept. of Consumer and Employment Protection (2009) WAIRC 00344 [7. 10]) 

7. The Respondent contends that it has complied with the overall intent and construction of the Public 
Sector Management Act 1994 and its subsidiary legislation of Approved Procedure One in making the 
decision not to provide the benefit of a personal reclassification to Mr Giblett. (see The Civil Service 
Association of Western Australia Incorporated and Director-General, Department for Child 
Protection and Minister for Commerce (2010) WAIRC 00206 [99]. 

8. The Respondent contends that it is not in the public interest and an inappropriate use of Public 
Resources to re run the same matter which was listed as PSA 2 of 2010 and discontinued. (see WA 
Police Union of Workers and Western Australian Police Service (2004) WAIRC 11803.)” 

Jurisdiction 

5 The respondent submitted that by reason of s 80E(7) of the Act, the Arbitrator has no jurisdiction to inquire into and deal with 
the present matter.  There is no doubt that whilst the Arbitrator’s jurisdiction is very broad, s 80E(7) is a limitation on it, such 
that certain matters fall outside of jurisdiction. 

6 Section 80E(7) is in the following terms: 

“(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or 
deal with, or refer to the Commission in Court Session or the Full Bench, any matter in respect of 
which a procedure referred to in section 97(1)(a) of the Public Sector Management Act 1994 is, or 
may be, prescribed under that Act.” 

7 In turn, s 97(1) of the Public Sector Management Act 1994 (“the PSM Act”) provides as follows: 

“97. Functions of Commissioner concerning relief in respect of breach of public sector standards  

(1) The functions of the Commissioner under this Part are —  

(a) to make recommendations to the Minister on the making, amendment or repeal of 
regulations prescribing procedures, whether by way of appeal, review, conciliation, 
arbitration, mediation or otherwise, for employees and other persons to obtain relief in 
respect of the breaching of public sector standards; 

(b) to appoint persons for the purpose of implementing procedures referred to in paragraph (a); 
and 

(c) to monitor the operation of procedures referred to in paragraph (a).” 

8 It is plain from the language of s 80E(7) of the Act, when read together with s 97(1)(a) of the PSM Act, that the subject matter 
of s 80E(7), and in turn the limitation on the Arbitrator’s jurisdiction, are “matters” in relation to the breaching of public sector 
standards, in respect of which a procedure that may provide for an appeal, review, conciliation, arbitration, mediation or 
otherwise, has been prescribed.  It is the general “matter” that precludes jurisdiction of the Arbitrator, not any particular 
allegation of breach:  Director General Department of Justice v Civil Service Association of Western Australia Incorporated 
(2005) 86 WAIG 231. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 87 
 

9 A public sector standard is an instrument made by the Public Service Commission under s 21(1)(a) of the PSM Act.  Whilst 
since the decision taken by the respondent in relation to Mr Giblett the terms of s 21(1) have been amended by the Public 
Sector Reform Act 2010, the relevant provisions in issue have not fundamentally changed. 

10 Additionally, and for the purposes of dealing with the present matter, by s 3(2) of the PSM Act prior to the recent amendments, 
the responsible Minister was empowered to approve in writing “any procedure or classification system”.  Approval was 
formerly defined in s 3 of the PSM Act as a procedure or classification system “for the time being approved under 
subsection (2)”. 

11 By s 15 of the PSM Act, which is now repealed, the powers of the Minister in the former s 3(2) were delegated to the Public 
Sector Commission by instrument of delegation dated 28 November 2008.  A copy of the instrument of delegation was tab 2 in 
exhibit A1. 

12 In my opinion, for the following reasons, in this matter the jurisdiction of the Arbitrator is not ousted by s 80E(7) of the Act. 

13 The judgement of the Industrial Appeal Court in Department of Attorney General is distinguishable from the present case.  In 
this matter, the substantial issue is the operation and effect of what is called the “Approved Procedure 1 – Approved 
Classification System and Procedures” (“Approved Procedure 1”). This instrument was made by the Public Sector 
Commission effective 1 February 2009 pursuant to the delegation by the responsible Minister. 

14 As the relevant “matter” in this case concerns the respondent’s decision to not grant a “personal reclassification” to Mr Giblett 
under Approved Procedure 1, and does not concern any matter of the breaching of a public sector standard, then the prohibition 
on the jurisdiction of the Arbitrator does not arise. 

15 The next limb to the respondent’s argument as to jurisdiction or power was to the effect that the jurisdiction of the Arbitrator 
does not extend to a form of judicial review of the action of the respondent.  Whilst it was not clear on the respondent’s 
submissions how it is that the exercise of discretion by the respondent to not reclassify Mr Giblett would involve a “judicial 
review”, I do not disagree with the submissions made in relation to the general principles. 

16 As was concluded by the Court in Director General Department of Justice by Wheeler and Le Meire JJ at 234-236 and by 
Hasluck J at 246, the Arbitrator’s jurisdiction does not extend to bare declarations of right or powers in the nature of judicial 
review.  The powers of an Arbitrator in dealing with an industrial matter are dealt with in s 80E(5) of the Act and extend to the 
review, nullification, modification or variation of a decision of an employer. 

17 This is not to say of course, that in dealing with an industrial matter under s 80E(1) of the Act, the Arbitrator may not form a 
view as to whether the conduct or action of an employer or employee, is unlawful or otherwise affected by legal error, in 
deciding the appropriate remedy under s 80E(5).  If the Arbitrator adopts this approach in the current matter that does not mean 
the Arbitrator is engaging in judicial review in the accepted sense. 

18 I therefore see no barrier to the Arbitrator’s jurisdiction or power in this matter on such a ground. 

19 The respondent also contends that the grant of an order as sought by the applicant will have the effect of requiring the 
respondent to act contrary to its obligations under ss 29 and 64 of the PSM Act.  In this regard the respondent relies on a 
decision of the Full Bench of the Commission in The Minister of Education and the Director General of the Education 
Department of Western Australia v The Civil Service Association of Western Australia (Inc) (1997) 77 WAIG 2185. 

20 In Minister for Education the issue arising on the appeal was the exercise of the Arbitrator’s power to order the employer to 
appoint employees engaged on temporary contracts, as permanent appointments, despite the terms of s 64(1) of the PSM Act.  
Section 64(1) enables an employing authority to appoint persons as public service officers, subject to approved procedures. 

21 It was held by the Full Bench that the Arbitrator’s order in that case, had the effect of compelling the employer to act contrary 
to its obligations under s 64 of the PSM Act and was an invalid exercise of power. 

22 That is not the effect of the proposed order in this case.  The applicant does not seek the appointment of Mr Giblett contrary to 
the terms of s 64(1) of the PSM Act.  On the contrary, the applicant seeks an order, as I apprehend it, that the respondent 
comply with Approved Procedure 1, in granting Mr Giblett a personal reclassification. 

23 I do not therefore consider the matter decided in Minister for Education as being applicable to the circumstances of the present 
case. 

Approved Procedure 1 and Consistency 

24 A central plank of the applicant’s case was that the respondent’s procedures for dealing with reclassification of positions and 
personal reclassifications are inconsistent with the terms of Approved Procedure 1. To this extent, the applicant submitted that 
the respondent’s procedures are invalid, by reason of the terms of Approved Procedure 1 having the status of delegated 
legislation. 

25 The relevant parts of Approved Procedure 1 for present purposes are the “Introduction, Objective, and Reclassification of the 
Substantive Holder of a Reclassified Job”.  They provide as follows: 
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“Introduction: This Approved Procedure relates to the functions of Chief Executive Officers (CEOs) or other 

employing authorities as provided for in sections 29(1)(h)(ii), 36(1)(c), 41(a)(i), 44(3)(b), 
53(3)(a) and 64(2)(a) of the Public Sector Management Act 1994 (PSM Act). 
 
This approved procedure applies to those agencies forming part of the Public Service as defined 
in Part 3 section 34(a)-(c) of the PSM Act, as follows: 
 
• departments; 
 
• SES organisations, insofar as any Posts in them, or persons employed in them, or both, 

belong to the Senior Executive Service; and 
 
• agencies that employ persons under Part 3 of the PSM 
Act. 

Objective: To provide for a classification determination system and procedures which are in accordance 
with the principles set out in sections 7 and 8 of the PSM Act. 
 

Reclassification of the 
Substantive Holder of a 
Reclassified Job: 

Whilst noting that it is the job that is reclassified not an officer, CEOs or other relevant 
employing authorities may approve the reclassification of the substantive occupant of a job, 
subject to compliance with Clause 8(1)(b) and (c) of the PSM Act, and provided that the officer 
has been in the position and undertaking the higher level duties that warranted reclassification of 
the position, for a "continuous period" of 12 months. A continuous period, as referred to above, 
may include normal and/or reasonable periods of leave (i.e.: sick leave and annual leave). 

26 The respondent has adopted a Policy and Procedure in relation to reclassification set out in tabs 4 and 5 of exhibit A1.  The 
Policy of the respondent refers to the principles of the PSM Act and Approved Procedure 1 and in particular, “without limiting 
and subject to meeting all of the requirements of Approved Procedure 1.” 

27 The relevant part of the respondent’s Procedures is cl 5 dealing with “reclassification of the person with the position”.  It 
relevantly provides as follows: 

“5. Applications of Reclassification of the Person with the Position 
5.1. The Department's policy is that, without limiting the operation of Approved Procedure 1, 

reclassified positions must be filled through open merit selection after being cleared 
through the internal and external redeployment process in the majority of cases. 

5.2. In exceptional circumstances, a business area may wish to forgo the merit selection process 
and submit an application for an employee to be reclassified with the position. 

5.3. An employee wishing to apply for reclassification with their position must submit the 
following evidence with their application to the Classification Unit 
5.3.1. that they have been the substantive occupant of the position for a qualifying 

period of at least 12 months immediately preceding the effective date of 
reclassification 

5.3.2. that they have been continuously in the role during the qualifying period 
5.3.3. that they have undertaken the increased work value duties that warranted the 

reclassification of the position during the qualifying period.  The applying 
officer's manager will be required to certify that this requirement has been 
satisfied 

5.3.4. that they attained their current substantive classification through merit selection 
5.3.5. that they have performed the duties which led to the reclassification of the 

position in a consistent and satisfactory manner and 
5.3.6. that they have not been the subject of a sub standard performance process. 

5.4. The Classification Unit will perform an assessment of the application, and forward the 
application, with their recommendation, to the CRC for final assessment. 

5.5. The CRC will assess the application, and forward the application with the CRC 
recommendation to the Commissioner for consideration. 

5.6. Upon approval by the Commissioner, the application is returned to the Classification Unit 
for registration on the database and referral to appropriate officers within the HR Service 
Centre, Department of the Attorney General (HR Service Centre) for processing.” 

28 As noted in the applicant’s outline of submission above, the contention put is that the respondent’s Policy and Procedure puts 
an impermissible gloss on Approved Procedure 1, to the extent that it requires the employee seeking a personal reclassification 
to have been the substantive occupant of the reclassified position for a period of 12 months “immediately preceding” the 
effective date of reclassification.  It is also contended that the requirement that the person be “in the position” does not mean 
the substantive position, but can include periods of acting in a position.  
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29 It is also the case, as a matter of interpretation, that the terms of Approved Procedure 1 and the respondent’s Policy and 
Procedures, must be considered in the context of the relevant provisions of the PSM Act, in particular ss 8(1)(b) and (c) which 
require human resources management principles to be applied free of nepotism, patronage, arbitrary or capricious acts and 
consistently. 

30 The PSM Act in s 9 also, somewhat curiously, requires public sector bodies and employers to comply with their obligations 
under the Act and these laws.  One would have thought this to naturally follow, given all citizens of the State are subject to 
laws validly made by the sovereign Parliament.  This provision, along with some of the terms of s 8 of the PSM Act, were 
considered and commented on in Director General Department of Justice, above. 

31 A central limb to the applicant’s attack on the respondent’s Policy and Procedure, is that Approved Procedure 1 “is a 
procedure” approved under the terms of s 3(2)(a) of the PSM Act (now repealed) by the Public Sector Commission as a 
delegate of the responsible Minister, and has the status of delegated legislation. 

32 The question as to whether a particular instrument seemingly made or given lawful effect under an Act is delegated or 
subordinate legislation is not entirely straight forward. 

33 As a matter of general principle, delegated legislation is a convenient general description for a legislative instrument made by a 
body which (or a person to whom) the power to legislate has been delegated.  This description necessarily involves two things:  
first, a form of delegation; and second, instruments that can be described as “legislation” or as being “legislative” in effect: 
Pearce and Argument “Delegated Legislation in Australia” Second Ed para 1.1. 

34 The definition of “subsidiary legislation” in s 5 of the Interpretation Act 1984 is in similar terms. 
35 Whether an instrument is properly described as “legislative” usually involves a consideration of whether the instrument sets 

out general rules as to conduct or the exercise of powers, or whether it deals within the application of such rules to particular 
circumstances: Commonwealth v Grunseit (1943) 67 CLR 58, Minister for Industry and Commerce v Tooheys Ltd (1982) 42 
ALR 260; Lattitude Fisheries Pty Ltd v Minister for Primary Industries and Energy (1992) 110 ALR 209. 

36 Noticeably, by s 41 of the Interpretation Act, in cases where a written law authorises the making of subsidiary legislation, all 
such subsidiary legislation is to be published in the Gazette and, subject to s 42 of the Interpretation Act, comes into effect on 
the date of publication or some later day as in the instrument.   There was no suggestion that Approved Procedure 1 was 
gazetted. 

37 By s 42 of the Interpretation Act, subsidiary legislation in the form of regulations, (which includes rules, local laws and by-
laws), are to be laid before each House of the State Parliament and are subject to a disallowance motion. 

38 By s 21(1) of the PSM Act, the Public Sector Commissioner may make public sector standards and codes of ethics.  By s 21(3) 
each public sector standard and code of ethics is to be published in the Gazette.  Additionally, by s 21(7) of the PSM Act, s 42 
of the Interpretation Act applies to a public sector standard and a code of ethics, as if they were regulations for the purposes of 
that section. 

39 Thus, the only instruments made under the PSM Act that seem to be subject to Part VI of the Interpretation Act dealing with 
subsidiary legislation, are public sector standards and code of ethics. Approved procedures or classification systems, approved 
under the former s 3(2) of the PSM Act, are not so classified, on a plain reading of the PSM Act and the Interpretation Act. 

40 In view of this, the question therefore is can Approved Procedure 1 be properly accorded the status of delegated legislation?  In 
my opinion, given the foregoing, this may be open to question. There are however, functional categories of subsidiary 
legislation in the form of “administrative quasi-legislation”, constituted as notes, codes of conduct, guidelines and 
administrative instructions made for the purposes of the administration of statutory schema.  Such delegated legislation is often 
not subject to Parliamentary scrutiny:  Pearce and Argument para 1.12-1.17.  Approved Procedure 1 may fall into this 
category. 

41 Regardless as to whether the true character of Approved Procedure 1 can be regarded as legislative, by s 29(1)(h)(ii) of the 
PSM Act (as it was), a chief executive officer or chief employee was obliged to comply with it in relation to matters of 
classification and remuneration of employees of a department or organisation constituted under the PSM Act. 

42 This means that it is to the terms of Approved Procedure 1 that attention must be paid, for the purposes of determining the 
process to apply in classifying a position and considering the exercise of discretion to grant a personal reclassification to an 
employee.  This is because the obligation under the PSM Act, is to apply the terms of Approved Procedure 1, as made under 
the former s 3(2)(a) of the PSM Act. 

43 It is to be noted that the respondent’s Policy in relation to reclassification of a person within a position, is largely reflective of 
the relevant provisions of Approved Procedure 1. 

44 However, an examination of the respondent’s Procedure in relation to this issue, as set out above, reflects a departure from the 
terms of Approved Procedure 1, in requiring an applicant for a personal reclassification to have been in the reclassified 
position and performing the higher duties for a period of at least 12 months “immediately preceding the effective date of 
reclassification”.  The employee is also required to establish that they were continuously in the position within that 12 month 
period. 

45 In my view, there are several difficulties with the respondent’s Procedure relevant to the disposition of the present proceedings. 
46 First, contrary to the terms of Approved Procedure 1, which a chief executive officer was obliged by s 29(1)(h)(ii) of the PSM 

Act to comply with, the respondent’s Procedure requires an applicant for personal reclassification, to have been performing the 
higher duties for the 12 months immediately preceding the effective date of the reclassification. Nowhere in the terms of 
Approved Procedure 1, on its ordinary and natural meaning, is reference made to such a 12 month period or to a date of 
reclassification.  Whilst there was some reference by the respondent to advice proved to it by the responsible government 
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agency about the intent of Approved Procedure 1, it is to its text that one must turn to ascertain its meaning.  
47 It seems to me that the date of reclassification is an administrative matter, by which through the internal processes of a 

department, a decision is made to reclassify a position.  However, under the terms of Approved Procedure 1 it concerns itself 
with an officer having been “undertaking the higher level duties that warranted the reclassification of the position, for a 
continuous period of 12 months”. 

48 As a matter of construction, from the plain language of its terms, what is an essential ingredient of Approved Procedure 1, is an 
assessment of the period of time over which the higher duties requirements of a position have been in place and secondly, 
within that period, an applicant for reclassification has been continuously (subject to leave taken) performing those duties for a 
least 12 months. 

49 In my view, any departure from this requirement, is inconsistent with the terms of Approved Procedure 1 and inconsistent with 
the requirements imposed by the former s 29(1)(h)(ii) of the PSM Act. 

50 Of course, assuming for present purposes that Approved Procedure 1 has the status of delegated legislation, as being a form of 
“quasi-legislation”, then the conclusion that the terms of the respondent’s Procedure is contrary to, and outside the permissible 
scope of Approved Procedure 1, for the purposes of assessing personal reclassification claims, is reinforced. 

51 Given that the terms of Approved Procedure 1 in relation to personnel reclassifications plainly involve the exercise of 
discretion by a CEO of a department or organisation, the onus is on the applicant to establish that the exercise of the discretion, 
in this case, should be overturned. 

52 With all of the foregoing in mind, I now turn to consider the evidence. 
The Evidence 
53 The principal witness for the applicant was Mr Giblett.  Much of Mr Giblett’s employment history was not contentious and 

was set out at tabs 5 and 6 of exhibit A1. 
54 Mr Giblett commenced with the respondent in July 1990 as a prison officer.  In March 2003, Mr Giblett was appointed as 

Acting Superintendent Prisons Incidents at Level 6.  He continued to act in these senior positions until he was substantively 
appointed to the position of Assistant Superintendent Prisoner Management in September 2005.  From that time, Mr Giblett 
has undertaken other roles for various periods of time including Assistant Superintendent Special Units, and Assistant 
Superintendent Prisoner Management (Training), where Mr Giblett was on a selection panel for the appointment of Senior 
Prison Officer positions across the State. 

55 Late in 2006, Mr Giblett was appointed to a Project Co-ordinator position to work on female adult custodial issues.  From 
January 2007 to January 2009 Mr Giblett occupied a secondment position in human resources.  From January 2009, he 
returned to his substantive role as Assistant Superintendent Prisoner Management at Casuarina, but in a supernumerary 
position, pending resolution of reclassification appeals. 

56 It was not in issue that Mr Giblett has performed very well in all positions he has occupied.  This good performance in the 
Assistant Superintendent position was confirmed in the testimony of Ms Lehman, a former Deputy Superintendent, and 
Mr Lawler, the Deputy Superintendent at Casuarina Prison. 

57 Evidence from Mr Giblett and Ms Lehman was to the effect that whilst the effective date of the reclassification of the Assistant 
Superintendent’s position was January 2009, Mr Giblett has performed the higher duties associated with the role since early 
2003, when he first commenced in an acting capacity.  Additionally, the evidence of Ms Lehman and Mr Lawler, and also 
Mr Giblett himself, was that the various JDF’s for the position, as set out at tab 15 in exhibit A1, has not changed 
fundamentally since in particular, about 2004-2005.  Rather, the changes have been gradual over time, and the JDFs have 
reflected a refinement of the responsibilities of the position. 

58 In summary, it was Mr Giblett’s evidence that since mid 2004 to December 2005, he had been acting in the Assistant 
Superintendent’s position and performing the higher duties associated with the position.  He was then merit selected into the 
position effective 19 September 2005.  Accordingly, it was Mr Giblett’s evidence that he had been performing those duties and 
responsibilities for at least some 19 continuous months to that point. 

59 Thereafter, on Mr Giblett’s testimony, in the other positions to which he was seconded in the period from about the end of 
2005 to the middle of 2009, he was in positions that had either a direct or indirect linkage to the responsibilities of his 
substantive office of Assistant Superintendent Prisoner Management. 

60 Additionally, it was Mr Giblett’s evidence that there had been a longstanding custom and practice that senior officers seconded 
from prison management to head office in Perth would not be subject to disadvantage. 

61 In relation to the exercise of the discretion given to a CEO under Approved Procedure 1, evidence was led from Mr Johnson, 
the current Superintendent at the Greenough Regional Prison, who has been in that position since 1998. 

62 The position occupied by Mr Johnson was also affected by the work value review resulting in the reclassification of Assistant 
Superintendents and Superintendent positions.  He testified that by reason of an extended period of absence from his position, 
he was deemed ineligible to be the subject of a personal reclassification under the respondent’s Procedures.  Mr Johnston 
lodged an internal appeal which was refused.  He ultimately sought the exercise of discretion by the respondent’s CEO Mr Ian 
Johnson, who granted him a personal reclassification. 

63 Reference was also made to another case of personal reclassification involving Mr Smith, the Assistant Superintendent 
Prisoner Management for the Bunbury Regional Prison, who, while not satisfying the 12 month eligibility criteria, also 
obtained a personal reclassification. 

64 The process undertaken in relation to the Prison Management Work Value Review, and the specific situation with Mr Giblett, 
was dealt with in the testimony of Ms Maher, a Senior Human Resources Officer within the respondent. 
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65 Ms Maher testified that the respondent operated in accordance with the terms of the PSM Act, and adopted the elements of 
Approved Procedure 1 into the respondent’s Policy and Procedures regarding the classification and reclassification process.  
This was done in conjunction with advice from the Public Sector Commission. 

66 As to the specific situation of the Assistant Superintendent Prisoner Management positions, Ms Maher outlined the starting 
point for the work value review was July 1998, the last time the position was assessed for work value. As a consequence of this 
process, there were a number of changes in work value that were assessed as warranting a reclassification of the position from 
Level 6 to Level 7.  In summary, those changes were: 

(a) Increased involvement in the strategic leadership, planning and direction of the Prison; 
(b) Increased requirement to report on, monitor and review operational compliance through a recently 

created internal governance division and legislatively enacted external governance provisions; 
(c) Reporting on benchmark and performance indicators relevant to prisoner management through 

service level agreements between the Department and the Prison (service level agreements were 
later withdrawn and replaced with a different reporting system); 

(d) Increased prisoner numbers and its inherent requirement for day-to-day consideration, decision 
making and management as it relates to prisoner and staff safety and well being, including the 
specific issues of accommodation, prisoner-staff interaction, risk, availability of constructive 
activity and prisoner services; 

(e) Heightened community sensitivity to the management of Prisons, linked to the serious incidents 
which lead to the Mahoney Inquiry, creating a greater need to positively represent the strategic 
objectives of the Prison and Department to external groups for the purpose of building community 
confidence; 

(f) Management of prisoner grievances which has been impacted through an increased awareness by 
prisoners and their families of their rights and an increased availability of complaint mechanisms.  
The resultant requirement has been to develop formal communications addressing complaints 
raised, resolve conflicts and instigate remedial action such as alteration to local operational policy 
and procedures; 

(g) Introduction and enhancement of systems to monitor prisoners and associated risks; 
(h) Introduction and enhancement of an array of strategies concerning prisoner management, for 

example, suicide prevention, anti-bullying, unit management, sexual predators and culturally 
appropriate services to the over represented Aboriginal population; and 

(i) Changed reporting relationships and positions controlled. 
67 As a consequence of these conclusions, the effective date of the reclassification was 27 January 2009, the time at which a 

management initiated request was made to the classification unit. 
Consideration 
68 From the foregoing analysis, and for the following reasons, in my view, there are substantial departures in the respondent’s 

Procedures from Approved Procedure 1, in relation to the process of personal reclassification. 
69 The principles in relation to the interpretation of instruments are well settled.  The process of interpretation, on the strength of 

recent High Court authority, is essentially text based, whilst having due regard to the context and purposes of the particular 
provisions: “The Intolerable Wrestle: Developments in Statutory Interpretation" Hon JJ Spigelman AC (2010) 84 ALJ 822 
(See the cases cited therein).  For present purposes, the focus is on the text of the requirements of Approved Procedure 1 in 
relation to reclassifications of employees within a position. 

70 There can be no doubt from its plain language that the capacity of an employee to be granted a personal reclassification is 
discretionary, by the use of the word “may”. 

71 The exercise of that discretion is subject to the conditions as set out in the clause itself. The first of these conditions is that the 
employee concerned be the substantive occupant of a job.  That is, that the person has been merit selected for the position.  The 
second condition, is compliance with s 8(1)(b) and (c) of the PSM Act, which have been referred to above.  The third condition 
is that the employee has been “in the position”. The fourth is that the person has “undertaken the higher level duties … for a 
continuous period of 12 months”.  This latter condition includes any reasonable periods of leave. 

72 To the extent that the respondent’s Procedures impose greater restrictions upon an employee accessing a personal 
reclassification than the provisions as set out in Approved Procedure 1, then in my opinion, they need to be read down.  This is 
consistent with the scheme of provisions of the PSM Act, in particular at the material time, s 29(1)(h)(ii) requiring a CEO to 
deal with classification and remuneration issues “in accordance with” classification systems and procedures approved by the 
Minister under the provisions of the former s 3(2)(a) of the PSM Act. 

73 Whilst such phrases need to be interpreted in context, as a general proposition, an obligation on a decision maker to act “in 
accordance with” a particular thing, does not permit a departure from it, and in some contexts, may require stringent 
adherence: Collins v Repatriation Commission  (1994) 33 ALD 557; Re LA (1993) 41 FCR 151. 

74 In the present circumstances, to permit a substantial departure from the terms of Approved Procedure 1 may constitute an 
injustice and be contrary to the principles of human resource management that the respondent is, by s 8 of the PSM Act, 
required to apply. 

75 In this case Mr Giblett was at the material time and is the substantive occupant of the position of Assistant Superintendent, 
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Prisoner Management at Casuarina Prison. In my opinion, it is imposing a gloss on the terms of Approved Procedure 1, in 
accordance with its plain language, to require a person seeking a personal reclassification, to establish they have been the 
substantive occupant of the position for the required period.  This is inconsistent with the language of the provisions which 
only require the person to have been “in the position”.   On its ordinary and natural meaning the clause does not say “in the 
substantive position” or “the substantive occupant of the position” in relation to the undertaking of the higher level duties.   

76 I see no reason in principle, consistent with the language of the clauses as a whole, to exclude a person from consideration of 
personal reclassification, merely because they may have been acting “in a position”, in this particular case, for some years, 
performing the higher level duties. This is as long as the employee, at the time of seeking a personal reclassification, “is the 
substantive occupant of the position”.   Plainly, persons who have only acted in a position are not entitled to seek a personal 
reclassification.  This approach to interpretation gives rise to no absurdity or repugnancy within the provision as a whole. 

77 To adopt the more restrictive approach could mean that a person who has been acting in a position effectively for some years 
and performing higher level duties, and who, a few months prior to a position reclassification, is substantively appointed to a 
position, would be denied the opportunity for consideration of a personal reclassification.  This has the potential to be unfair.  

78 In this case, Mr Giblett has been “in the position” of Assistant Superintendent, Prisoner Management, in an acting capacity, 
over the continuous period from at least May 2004 to December 2005.  Given all of the evidence, in relation to the various 
JDF’s, the work undertaken by Mr Giblett, and the evidence of Ms Maher that the work value review took place from 1998, I 
am satisfied that Mr Giblett has, over this period, undertaken the higher level duties that warranted the reclassification of the 
position. 

79 As for the evidence of the work undertaken by Mr Giblett in other positions, such as that relating to the selection panel for 
appointment of senior officers, the work done in relation to female custodial issues; and the project work in human resources, I 
am not persuaded that this can be taken into account for the purposes of Approved Procedure 1.  To do so would be 
inconsistent with the very case put by the applicant itself, to the effect that the Procedures of the respondent cannot be 
inconsistent within Approved Procedure 1. 

80 By this I mean that on its proper interpretation, Approved Procedure 1, in referring to “in the position”, means either acting in 
or being the substantive occupant of the position that has been reclassified.  The terms of the clause does not permit, in my 
view, a person to be in another “position”, albeit performing some duties analogous to the reclassified position, and having that 
“allied” work taken into account.  To do so, would be, again, to substantially depart from the terms of Approved Procedure 1, a 
course which was impermissible under the then s 29(1)(h)(ii) of the PSM Act. 

81 However, the foregoing conclusion does not necessarily mean the applicant is entitled to succeed in its application.  The 
applicant still needs to establish on balance that the exercise of the discretion should be in Mr Giblett’s favour, consistent with 
s 8(1)(b) and (c) of the PSM Act, such that in accordance with s 26(1)(a) of the Act, the Arbitrator should intervene. 

82 As to the issue of fairness and consistency, I have regard to the evidence in relation to Mr Johnson and Mr Smith, both of 
whom received personal reclassifications despite not meeting the requirements of the respondent’s Policy and Procedures.  In 
both of those cases, the uncontested evidence is that both of those senior officers did not meet the respondent’s criterion of 
being in their respective positions for 12 months immediately preceding the reclassification effective date.   

83 In all of the circumstances of the present case, I consider that it would be unfair to deny Mr Giblett the benefit of a personal 
classification from Level 6 to Level 7.  In my opinion, not only does Mr Giblett meet the requirements of Approved 
Procedure 1, the evidence is that on his return to the Assistant Superintendent, Prisoner Management position at Casuarina, he 
has resumed the responsibilities of that position without any loss of skills and has performed well in the role. 

84 Accordingly there will be an order in the applicant’s favour. 
 

 

2010 WAIRC 01252 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER  
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 24 DECEMBER 2010 
FILE NO PSACR 25 OF 2010 
CITATION NO. 2010 WAIRC 01252 
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Result Application upheld.  Order made 
Representation 
Applicant Ms J O’Keefe and Ms L Kennewell 
Respondent Ms T Borwick and Ms M Maher 
 

Order 
HAVING heard Ms J O’Keefe and Ms L Kennewell on behalf of the applicant and Ms T Borwick and Ms M Maher on behalf of 
the respondent the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT Mr P Giblett receive the benefit of a personal reclassification to Level 7 commensurate with Position 
No. 4082 Assistant Superintendent Prisoner Management, Casuarina Prison. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2010 WAIRC 01261 
DISPUTE RE LONG SERVICE LEAVE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY, MISCELLANEOUS UNION, WEST AUSTRALIAN BRANCH 

APPLICANT 
-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S CR 31 OF 2010 
CITATION NO. 2010 WAIRC 01261 
 

Result Order issued 
Representation 
Applicant Mr M Aulfrey 
Respondent Ms T Leslie 
 

Order 
WHEREAS this is an application pursuant to section 44 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed for hearing on 30 September 2010; 
AND WHEREAS prior to the hearing the applicant advised the Commission that it did not intend to proceed with this matter; 
AND WHEREAS the Commission wrote requesting the applicant within 7 days confirm in writing its withdrawal of the application 
or the application would be dismissed; 
AND WHEREAS the applicant failed to contact the Commission; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders: 

That application CR 38 of 2009 is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

The Minister for Health 
in his incorporated 
capacity under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the Hospitals 
formerly comprised in 
the Metropolitan Health 
Service Board 

The Australian 
Medical 
Association 
(Western 
Australia) 
Incorporated 

Scott A/SC PSAC 
19/2010 

N/A 
 

Dispute re provision 
of after hours 
emergency 
consultant cover 

Resolved 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2010 WAIRC 01262 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S APPL 81 OF 2007 
CITATION NO. 2010 WAIRC 01262 
 

Result Order issued 
 

Order 
HAVING heard Ms C Holmes on behalf of the respondents to the Award and Mr T Clark on behalf of the Liquor Hospitality and 
Miscellaneous Union, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be divided into the following two parts: 
1. APPL 81 of 2007 to be in respect of the amendments to all clauses to the award; and  
2. APPL 81 A of 2007 to be in respect of Schedule B – List of Respondents. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2010 WAIRC 01237 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF 

WORKERS) 
APPLICANT 

-v- 
HON MINISTER FOR HEALTH AND OTHERS 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 20 DECEMBER 2010 
FILE NO P 18 OF 2003 
CITATION NO. 2010 WAIRC 01237 
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Result Order issued 
 

Order 
WHEREAS this is an application pursuant to Section 40 of the Industrial Relations Act 1979 to vary the Hospital Salaried Officers’ 
Award 1968; and 
WHEREAS on the 16th day of December 2010 the Public Service Arbitrator convened a conference as part of the process of dealing 
with the classification of a number of the positions the subject of the application; and  
WHEREAS at the conference the parties reported that they had reached agreement for a process of resolving the positions 
concerned and requested that an order issue to give effect to the Memorandum of Agreement; and 
WHEREAS the Commission is of the opinion that the issuing of the order to give effect to the Memorandum of Agreement will 
assist in the resolution of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, and 
by consent, hereby orders: 

THAT the attached Memorandum of Agreement and Attachments shall be recorded in the files of the Commission as the 
agreement between the parties as to the process of review for those Groups 5 and 6 “out of scope” positions 
recommended by the Public Service Arbitrator in 2007 for current date review. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 

SCHEDULE 
MEMORANDUM OF AGREEMENT 

Preamble 

This memorandum reflects the agreement reached between the Health Services Union and the Department of Health (“the Parties”) 
to finalise a process of review for those “out of scope” positions recommended by the Public Service Arbitrator (PSA) in 2007 for 
current date review. The relevant positions are identified in correspondence to the parties from the PSA dated 25 October 2007 and 
19 November 2007 (see Attachment 1). These are referred to as Group 5 and Group 6 positions. 

The DOH confirmed agreement, by correspondence to the HSU dated 16 March 2008 (see Attachment 2), to review the positions. 

By letter dated 27 July 2010 the DOH advised the HSU that the review had been concluded and that the DOH had determined that 
the positions remained out of scope of the Health Professionals Review (P18 of 2003).  The DOH provided the HSU with a copy of 
the external consultant’s report that formed the basis of the employer’s determination. 

At a Conference held before the PSA on 28 July 2010 the HSU raised concerns about the nature of the review undertaken by the 
Employer.  Specifically that no consideration was given to the appropriate classification levels for the positions.  This being the 
HSU’s expectation arising from the 2007 recommendations by the PSA. 

Notwithstanding the parties’ differences in interpretation in respect of the DOH 16 March 2008 commitments, the DOH proposed 
to review the classification of the positions both as at 2007 and at a current date.  Following further discussions the parties advised 
the PSA at a report back conference on 22 September 2010 that a process to review the positions had been agreed.  This 
memorandum reflects that agreement. 

Group 5 Positions 

1st Stage 

1. The DOH will review and determine the classification for these positions within the General Division salary table based 
on the information and registered JDFs provided in the 2007 documentation. 

2. The effective date for any positions reclassified as part of this process will be 25 October 2007. 
3. This will conclude that part of the Order in P18 of 2003(B) relevant to these positions. There will be no appeal rights 

arising from this 1st Stage. 

2nd Stage 

1. The DOH will conduct an employer initiated classification assessment of the positions as at current date. 
2. Revised JDFs will be determined in consultation with local management.  The HSU will also be consulted in this process. 
3. Occupants of positions will be able to provide further particulars in respect to work value changes that may have 

occurred. 
4. Classifications will be determined within either the General or Professional Division salary tables depending on the 

current date requirements of the position as reflected in the JDF.  The HSU will be consulted during the review process. 
5. The effective date for any positions reclassified will be 16 December 2010.  
6. Occupants of positions will have right of appeal to the PSA against the determination made by the employer in this 2nd 

Stage. 
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Group 6 Positions 

1st Stage 
1. The HSU will provide DOH with any specific concerns with the external consultants report relating to the assessment of 

these positions.  These will be considered by the DOH. 
2. The DOH will identify the registered JDFs as at 2007 for the positions.  Based on these JDFs and the information 

provided in 2007 the DOH will review and determine the classification for these positions within either the General or 
Professional Division salary table.  The DOH will consult with the HSU during this process. 

3. The effective date for any positions reclassified as part of this process will be 19 November 2007. 
4. This will conclude that part of the Order in P18 of 2003(B) relevant to these positions.  There will be no appeal rights 

arising from this 1st Stage. 
2nd Stage 
PATHWEST SCIENTIFIC INFORMATION TECHNOLOGY POSITIONS 

1. Pathwest is to conduct a structural review of all laboratory based information technology positions.  This will include but 
not be limited to those positions identified in Group 6 as out of scope.  

2. The revised JDFs will be determined by Pathwest management.  The HSU will also be consulted in this process. 
3. Following completion of the revised structures and JDFs the employer shall determine classification levels for each 

affected position.  This may be either within the General or Professional Division salary tables depending on the 
requirements of the position.  No employee shall suffer a reduction in classification as a result of the review.  The HSU 
shall be consulted during this process. 

4. The effective date for any positions reclassified will be 16 December 2010.  
5. Occupants of positions will have right of appeal to the PSA against the classification determination made by the employer 

in this 2nd Stage. 
POSITION 600768, MANAGER PICTURE ARCHIVING AND COMMUNICATIONS SYSTEM/RADIOLOGY 
INFORMATION SYSTEMS (PACS/RIS) 

1. The DOH will conduct an employer initiated classification assessment of this position as at current date. 
2. A revised JDF will be determined in consultation with local management.  The HSU will also be consulted in this 

process. 
3. The occupant of the position will be able to provide further particulars in respect to any work value changes that may 

have occurred. 
4. A classification will be determined within either the General or Professional Division salary tables depending on the 

current date requirements of the position as reflected in the JDF. The HSU will be consulted during the review process. 
5. The effective date for any reclassification will be 16 December 2010.  
6. The occupant of the position will have right of appeal to the PSA against the determination made by the employer in this 

2nd Stage. 
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2010 WAIRC 01226 
APPEAL AGAINST THE DECISION MADE ON 12 OCTOBER 2010 OF THE EMPLOYER TO TERMINATE 

EMPLOYMENT CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RUBEN SANZANA 
APPELLANT 

-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS M McHUGH - BOARD MEMBER 
 MR K TRENT - BOARD MEMBER 
DATE WEDNESDAY, 15 DECEMBER 2010 
FILE NO PSAB 23 OF 2010 
CITATION NO. 2010 WAIRC 01226 
 

Result Name of respondent amended 
 

Order 
WHEREAS this is an appeal pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 10th day of December 2010 the Public Service Appeal Board convened a hearing for the purpose of scheduling; 
and 
WHEREAS at the hearing the parties agreed that the name of the respondent be amended to “Director General, Disability Services 
Commission”; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979 
hereby orders: 

THAT the name of the respondent in the appeal be amended to “Director General, Disability Services Commission”. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2010 WAIRC 01228 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LAURA MCCARD 
APPLICANT 

-v- 
PARNNGURR COMMUNITY SCHOOL ABORIGINAL CORPORATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 16 DECEMBER 2010 
FILE NO/S U 160 OF 2010 
CITATION NO. 2010 WAIRC 01228 
 

Result Directions issued 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr R Eagle (of counsel) 
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Order 
WHEREAS this matter was listed for a Directions hearing on 9 December 2010; 
AND WHEREAS having considered it necessary to give directions for the expeditious and just hearing and determination of this 
matter; 
AND WHEREAS having heard from Mr K Trainer (as agent) on behalf of the applicant and Mr R Eagle (of counsel) on behalf of 
the respondent; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and with the 
consent of the parties, hereby directs; 

1. That discovery is to be informal.  Agent for the applicant and counsel for the respondent are to provide a list of 
discoverable documents to the other by close of business on 17 December 2010. 

2. That the respondent is to submit an amended notice of answer and counter proposal to the Commission, with a 
copy to the applicant, by close of business on 17 December 2010. 

 3. That there be liberty to apply on short notice. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Australian 
Workers' Union 
(Western 
Australian Public 
Sector) General 
Agreement 2010 
AG 33/2010 

23/12/2010 Director General of 
the Department of 
Agriculture and Food, 
the Director General 
of Environment and 
Conservation, the 
Director General of 
the Department of 
Education, the Chief 
Executive Officer of 
th 

(Not applicable) Commissioner S 
M Mayman 

Agreement 
registered 

Botanic Gardens 
and Parks 
Authority 
(Operations) 
General 
Agreement 2010 
AG 30/2010 

10/12/2010 Botanic Gardens and 
Parks Authority 

The Western 
Australian Municipal, 
Road Boards, parks 
and Racecourse 
Employees' Union of 
Workers, Perth 

Commissioner S 
M Mayman 

Agreement 
registered 

Combined Metal 
Industries 
Agreement 
November 2010 
AG 29/2010 

20/12/2010 Combined Metal 
Industries AND The 
Automotive, Food, 
Metals, Engineering, 
Printing & Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

(Not applicable) Commissioner S 
M Mayman 

Agreement 
registered 

Metropolitan 
Cemeteries Board 
(Western 
Australian) 
Cemetery 
Employees 
Enterprise 
Agreement 2010 
AG 31/2010 

10/12/2010 Metropolitan 
Cemeteries Board 

The Western 
Australian Municipal, 
Road Boards, Parks 
and Racecourse 
Employees' Union of 
Workers, Perth 

Commissioner S 
M Mayman 

Agreement 
registered 
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Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

WA Health 
Engineering and 
Building Services 
Industrial 
Agreement 2010 
AG 32/2010 

17/12/2010 The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the Hospitals 
formerly comprised in 
the Metropolitan 
Health Service Board, 
the Peel 

Construction, 
Forestry, Mining and 
Energy Union (WA 
Branch), Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred 
Industries Union of 
Workers (WA 
Branch), 
Communications, 
Electrical, Electronic 

Commissioner S 
M Mayman 

Agreement 
registered 

Zoological Parks 
Authority 
(Operations) 
Agreement 2010 
AG 34/2010 

23/12/2010 Zoological Parks 
Authority 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Commissioner S 
M Mayman 

Agreement 
registered 

 

 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 21/2008 Mark Harold 

Higham 
Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott A/SC Dismissed 17/11/2010 

PSA 37/2008 Amanda Morgan Royal Perth 
Hospital 

Scott A/SC Dismissed 3/11/2010 

PSA 38/2008 Sally Vindedzis Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott A/SC Dismissed 3/11/2010 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2010 WAIRC 01263 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CHRIS BEASLEY 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S OSHT 5 OF 2010 
CITATION NO. 2010 WAIRC 01263 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01265 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES PATRICIA BOYLE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY 29 DECEMBER 2010 
FILE NO/S OSHT 85 OF 2010 
CITATION NO. 2010 WAIRC 01265 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
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Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01233 
REFERRAL OF DISPUTE RE ENTITLEMENT TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MATTHEW DEMPSEY 

APPLICANT 
-v- 
ELECTRICAL CONSTRUCTION AND MAINTENANCE AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 DECEMBER 2010 
FILE NO/S OSHT 4 OF 2009 
CITATION NO. 2010 WAIRC 01233 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 5 May 2009 the Occupational Safety and Health Tribunal (the Tribunal) convened a conference for the 
purpose of conciliating between the parties;  
AND WHEREAS no agreement was able to be reached and the conference was adjourned for inspections and a further conference 
to take place on site at the respondent’s premises in Collie; 
AND WHEREAS inspections followed by a conference on site was held on 6 May 2009; 
AND WHEREAS a further conference was held on 14 May 2009; 
AND WHEREAS a hearing regarding preliminary issues was held on 27 May 2009; 
AND WHEREAS at that hearing the respondent raised the jurisdiction of the Tribunal to deal with the claim; 
AND WHEREAS on 2 June 2009 the Tribunal issued directions listing the matter for a jurisdictional hearing on 29 June 2009; 
AND WHEREAS a further directions hearing was held on 25 June 2009; 
AND WHEREAS a jurisdictional hearing was held on 30 June 2009; 
AND WHEREAS on 17 August 2009 the Tribunal issued a declaration dismissing the jurisdictional challenge; 
AND WHEREAS a hearing regarding preliminary issues was held on 17 August 2009; 
AND WHEREAS a directions hearing was held on 25 August 2009; 
AND WHEREAS the Tribunal issued directions listing the substantive matter for hearing on 26-29 October 2009 in Collie and 17–
20 November 2009 in Perth; 
AND WHEREAS a hearing was held on 26-29 October 2009 in Collie and 17–19 November 2009 in Perth; 
AND WHEREAS on 19 November 2009 the hearing, with the consent of the parties, was adjourned; 
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AND WHEREAS the Tribunal convened conferences on 19 November 2009, 17 February 2010 and 18 March 2010 for the purpose 
of conciliation between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01235 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MATTHEW GIBBS 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 DECEMBER 2010 
FILE NO/S OSHT 2 OF 2009 
CITATION NO. 2010 WAIRC 01235 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel)  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 5 May 2009 the Occupational Safety and Health Tribunal (the Tribunal) convened a conference for the 
purpose of conciliating between the parties;  
AND WHEREAS no agreement was able to be reached and the conference was adjourned for inspections and a further conference 
to take place on site at the respondent’s premises in Collie; 
AND WHEREAS inspections followed by a conference on site was held on 6 May 2009; 
AND WHEREAS a further conference was held on 14 May 2009; 
AND WHEREAS a hearing regarding preliminary issues was held on 27 May 2009; 
AND WHEREAS at that hearing the respondent raised the jurisdiction of the Tribunal to deal with the claim; 
 
AND WHEREAS on 2 June 2009 the Tribunal issued directions listing the matter for a jurisdictional hearing on 29 June 2009; 
AND WHEREAS a further directions hearing was held on 25 June 2009; 
AND WHEREAS a jurisdictional hearing was held on 30 June 2009; 
AND WHEREAS on 17 August 2009 the Tribunal issued a declaration dismissing the jurisdictional challenge; 
AND WHEREAS a hearing regarding preliminary issues was held on 17 August 2009; 
AND WHEREAS a directions hearing was held on 25 August 2009; 
AND WHEREAS the Tribunal issued directions listing the substantive matter for hearing on 26-29 October 2009 in Collie and 17–
20 November 2009 in Perth; 
AND WHEREAS a hearing was held on 26-29 October 2009 in Collie and 17–19 November 2009 in Perth; 
AND WHEREAS on 19 November 2009 the hearing, with the consent of the parties, was adjourned; 
AND WHEREAS the Tribunal convened conferences on 19 November 2009, 17 February 2010 and 18 March 2010 for the purpose 
of conciliation between the parties; 
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AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01234 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES COLIN JONES 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 DECEMBER 2010 
FILE NO/S OSHT 27 OF 2009 
CITATION NO. 2010 WAIRC 01234 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS a hearing was held on 26-29 October 2009 in Collie and 17–19 November 2009 in Perth; 
AND WHEREAS on 19 November 2009 the hearing, with the consent of the parties, was adjourned; 
AND WHEREAS the Tribunal convened conferences on 19 November 2009, 17 February 2010 and 18 March 2010 for the purpose 
of conciliation between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 
THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01236 
REFERRAL OF DISPUTE RE ENTITLEMENT TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DEAN LLOYD 

APPLICANT 
-v- 
K & K ELECTRICAL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 20 DECEMBER 2010 
FILE NO/S OSHT 6 OF 2009 
CITATION NO. 2010 WAIRC 01236 
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Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 5 May 2009 the Occupational Safety and Health Tribunal (the Tribunal) convened a conference for the 
purpose of conciliating between the parties;  
AND WHEREAS no agreement was able to be reached and the conference was adjourned for inspections and a further conference 
to take place on site at the respondent’s premises in Collie; 
AND WHEREAS inspections followed by a conference on site was held on 6 May 2009; 
AND WHEREAS a further conference was held on 14 May 2009; 
AND WHEREAS a hearing regarding preliminary issues was held on 27 May 2009; 
AND WHEREAS at that hearing the respondent raised the jurisdiction of the Tribunal to deal with the claim; 
AND WHEREAS on 2 June 2009 the Tribunal issued directions listing the matter for a jurisdictional hearing on 29 June 2009; 
AND WHEREAS a further directions hearing was held on 25 June 2009; 
AND WHEREAS a jurisdictional hearing was held on 30 June 2009; 
AND WHEREAS on 17 August 2009 the Tribunal issued a declaration dismissing the jurisdictional challenge; 
AND WHEREAS a hearing regarding preliminary issues was held on 17 August 2009; 
AND WHEREAS a directions hearing was held on 25 August 2009; 
AND WHEREAS the Tribunal issued directions listing the substantive matter for hearing on 26-29 October 2009 in Collie and 17–
20 November 2009 in Perth; 
AND WHEREAS a hearing was held on 26-29 October 2009 in Collie and 17–19 November 2009 in Perth; 
AND WHEREAS on 19 November 2009 the hearing, with the consent of the parties, was adjourned; 
AND WHEREAS the Tribunal convened conferences on 19 November 2009, 17 February 2010 and 18 March 2010 for the purpose 
of conciliation between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01266 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ELIZABETH PRENDERGAST 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S OSHT 100 OF 2010 
CITATION NO. 2010 WAIRC 01266 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01264 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BEN SMITH 

APPLICANT 
-v- 
JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 29 DECEMBER 2010 
FILE NO/S OSHT 32 OF 2010 
CITATION NO. 2010 WAIRC 01264 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00001 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES KAART ENTERPRISES P/L 

APPLICANT 
-v- 
MR BILL CASSELLS  
CASSELL LOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 7 JANUARY 2011 
FILE NO/S RFT 7 OF 2010 
CITATION NO. 2011 WAIRC 00001 
 

Result Order varied 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Variation Order 
WHEREAS the Tribunal made an order dated 30 August 2010 requiring the respondent to pay a fine pursuant to the Owner-Drivers 
(Contracts and Disputes) Act 2007 by reason of the respondent’s failure to comply with a summons issued under s 45 of the Act 
(“the Order”); 
AND WHEREAS as a result of an administrative error the Order was sent to the respondent at the incorrect address for service; 
AND WHEREAS in consideration of this matter and the date for compliance with the terms of the Order, pursuant to s 27(1)(k) of 
the Industrial Relations Act 1979, the Tribunal hereby extends the time fixed by the Order for compliance with its terms; 
NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 
2007 and the Industrial Relations Act 1979, hereby orders – 

THAT the respondent pay to the consolidated revenue through the office of the Registrar of the Western Australian Industrial 
Relations Commission the sum of $400.00 within 14 days. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00015 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES JEFFREY DANIEL MATTHEWS  

APPLICANT 
-v- 
WEBB FREIGHT SERVICES PTY LTD  
ACN 009 122 187  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE MONDAY, 10 JANUARY 2011  
FILE NO/S RFT 15 OF 2010  
CITATION NO 2011 WAIRC 00015 
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Catchwords Referral to Road Freight Transport Industry Tribunal – Application for costs – Whether order made 
interlocutory or final – Relevant principles applied – Application dismissed – Industrial Relations Act 
1979 ss 27(1)(c) and (o) – Owner-Drivers (Contracts and Disputes) Act 2007 ss 43(1). 

Result Application dismissed  
Representation  
Applicant In person 
Respondent Mr I Carija of counsel 
 

Reasons for Decision 
1 By order of 11 November 2010, the Tribunal dismissed the applicant’s claim on the basis that he was not an owner-driver for 

the purposes of s 4(2) the Owner-Drivers (Contracts and Disputes) Act 2007 (“the OD Act”) and thus the claim was beyond the 
Tribunal’s jurisdiction. 

2 By request dated 11 November 2010 the respondent’s solicitor sought the re-listing of the application for the purposes of 
pursuing an application for costs against the applicant.  Written submissions from the respondent were filed with its request for 
the re-listing of the matter. 

3 The costs application was listed for hearing by the Tribunal on 7 December 2010.  On 6 December 2010, another copy of the 
earlier written submissions of the respondent was filed, along with a further outline of submissions.  This second outline 
appears not to have been served on the applicant.  The Tribunal directed the service by the respondent on the applicant, of the 
earlier submissions.  Proof of service of these submissions was duly filed by the respondent.  All of the written and oral 
submissions have been considered and taken into account in the following reasons.   

Contentions 
4 At the hearing on 7 December 2010, the respondent made a number of submissions in connection with its application for costs. 
5 Whilst counsel for the respondent referred to ss 27(1)(c) and (o) of the Industrial Relations Act 1979 (“the IR Act”), made 

applicable by s 43(1) of the OD Act, the submissions generally referred to and relied upon costs principles applying to 
proceedings in the civil courts, and not those before the Industrial Commission. 

6 It was contended by counsel for the respondent that the proceedings before the Tribunal leading to the order dismissing the 
applicant’s claim, which proceedings only dealt with jurisdiction, were interlocutory in nature.  On this basis, it was submitted 
that s 27(1)(o) of the IR Act had application, which on its proper construction, does not exclude costs for legal practitioners 
and agents, as opposed to s 27(1)(c) of the IR Act, which does. 

7 Applying this principle, it was submitted by counsel for the respondent that there was no barrier to costs following the event, as 
in civil litigation.  Furthermore, the respondent contended in the alternative, in response to the Tribunal raising with it 
principles applicable to costs applications in the Industrial Commission, established by authorities such as Brailey v Mendex 
(1992) 73 WAIG 26, that there were extreme circumstances associated with the conduct of the applicant’s case in this matter. 

8 The extreme circumstances asserted by the respondent related to the fact that the applicant originally had on foot proceedings 
in the District Court in relation to his claims; that allegations of fraud were made against the respondent without proper 
foundation; and the conduct of the applicant in putting his case before the Tribunal unnecessarily enlarged the issues, causing 
the respondent to incur additional time and expense in defending the proceedings. 

9 During the course of the hearing, counsel seemed to expand on the scope of the costs sought against the applicant, to also 
incorporate costs for earlier interlocutory hearings before the Tribunal, relating to production and discovery of documents, and 
applications by the applicant for the joinder of parties and other matters. 

10 By reason of the expanded scope of the application, and the lack of particularity by the respondent as to the interlocutory 
proceedings in respect of which costs were sought, both parties were granted leave to file further written submissions in 
relation to costs within seven days, that being by 14 December 2010. 

11 The respondent filed further written submissions in relation to costs on 14 December 2010 as did the applicant.  However, the 
applicant informed the Tribunal that some of the respondent’s earlier written submissions had not been served upon him.  
Accordingly, on 21 December 2010, the Tribunal directed the respondent to serve the applicant with any outstanding written 
submissions and to file a declaration of service accordingly.  The applicant was given a period of fourteen days from receipt of 
the respondent’s further written submissions to file any written submissions in reply. 

12 In its further written submissions, the respondent expanded upon its earlier submissions in relation to whether the proceedings 
of the Tribunal on 4 October 2010, leading to the order of dismissal of the claim on 11 November 2010, were interlocutory or 
final. 

13 As the Tribunal understood the respondent’s contentions on this point, it was submitted that the hearing as to the Tribunal’s 
jurisdiction, specifically whether the applicant was an owner-driver for the purposes of the OD Act, did not determine the 
broader substance of the applicant’s claim.  It was submitted that the order of the Tribunal, dismissing the applicant’s claim for 
want of jurisdiction, is not final as to all of the allegations between the parties in another court of competent jurisdiction. 

14 Reference was made to a number of authorities as to whether a decision is properly characterised as interlocutory or final, for 
the purposes of an appeal to an appellate court as of right.  Reference was made to Waller v Waller [2009] WASCA 61 where 
Pullin JA said at pars 26-27: 
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“Was the order interlocutory or final? 
26 The word 'interlocutory' has different meanings.  An interlocutory order may be one 'given in the 

course of an action', Shorter Oxford English Dictionary, (vol 1, 5th ed) or it may mean, as it has been 
held to mean when used in a provision like s 60(l)(f) of the Supreme Court Act 1935 (WA), that it is 
an order which does not finally dispose of the rights of the parties.  Whether an order finally disposes 
of the rights of the parties will be determined by examining the order itself and not by examining the 
nature of the application.  If despite the order a further application seeking the same relief is possible, 
then it will be interlocutory.  If not, it will be final.  See Hall v The Nominal Defendant (1966) 
117 CLR 423, 441 (Taylor J); Licul v Corney (1976) 180 CLR 213, 225 (Gibbs J) and Carr v 
Finance Corporation of Australia Ltd (No 1) (1981) 147 CLR 246.  These judgments of the High 
Court however raise a further question; namely, what is meant by the 'rights of the parties'.  Does it 
mean the rights of the parties in the action or suit in which the order was made; or does it mean the 
rights of the parties in some broader sense. 

27 If the reference to the rights of the parties is used in a broad sense, and one can step outside the 
proceedings, that is outside the action or the suit in which the order was made, to identify the 'rights of 
the parties', then it can be argued that the rights of the parties are those which may be determined in a 
later action and a pre-action discovery order is merely an adjunct to those contemplated in other 
proceedings.  If that reasoning is correct then the pre-action discovery order does not determine the 
foreshadowed rights of the parties in those other proposed proceedings.” 

15 Furthermore, reference was made to the observations of Le Miere AJA in the same case at pars 113-115 as follows: 
“113 In Licul v Corney (1976) 180 CLR 213 Gibbs J said: 

The distinction between final and interlocutory judgments is not always easy to draw and there has 
been disagreement as to the test by which the question whether a judgment is final or interlocutory is 
to be determined.  One view ... is that the test depends on the nature of the application made to the 
court.  The other view which, since Hall v Nominal Defendant ..., should, I think, be regarded as 
established in Australia, depends on the nature of the order made; the test is: does the judgment or 
order, as made, final dispose of the rights of the parties (225)? 

114 In Carr v Finance Corporation of Australia Ltd (No 1):  (1981) 147 CLR 246 the High Court 
considered an appeal from a decision of the New South Wales Court of Appeal determining an appeal 
from an order declining to set aside a judgment by default.  Gibbs J said: 
The question whether a judgment is final or interlocutory for the purpose of the rules relating to 
appeals is one productive of much difficulty.  The test now applied in this court for determining 
whether a judgment is final or not is whether the judgment or order appealed from, as made, finally 
determines the rights of the parties: Licul v Corney [1976] HCA 6; (1976) 180 CLR 213.  An order 
refusing to set aside a default judgment does not as a matter of law finally dispose of the rights of the 
parties, for it is open to the disappointed defendant to apply again to have the judgment set aside:  
Hall v Nominal Defendant [1966] HCA 36; (1966) 117 CLR 423.  In practice, in some cases a 
second application of that kind might be successful, for example, when the first application had been 
dismissed on a technicality.  In other cases, however, the second application would be doomed to 
failure because the issues of substance which it raised would have been decided adversely to the 
defendant in the first application.  The appellants here submit that their right to make a further 
application is purely theoretical, since any such application must necessarily fail, and urge that in 
these circumstances the judgment should be regarded as a final one. 
In my opinion the test in Licul v Corney requires the court to have regard to the legal rather than the 
practical effect of the judgment.  If this were not so, the question whether a judgment is final or 
interlocutory would be even more uncertain that it is at present.  In some cases it would be necessary 
for the court, for the purpose of determining the practical effect of an order refusing to set aside a 
default judgment, to embark on a detailed inquiry as to the facts of the matter and the course of the 
proceedings already taken - - an inquiry quite inappropriate when the only issue is whether a right of 
appeal exists.  As will be seen, it would be necessary to make an inquiry of that kind in the present 
case if the practical test were to be adopted.  The rigour of the rule that the legal effect of the judgment 
is decisive may of course be mitigated by the exercise of the court's power to grant special leave to 
appeal (248). 

115 In Malouf v Malouf (1999) 86 FCR 134, 42 - 143 Beaumont, Lee and Dowsett JJ considered whether 
an order dismissing an application for pre-trial discovery was interlocutory or final.  The court 
reviewed relevant authorities and concluded: 

For present purposes, we need only consider Hall.  That decision has been followed 
consistently in Australia and appears to be materially indistinguishable from the present case 
in that it involved an application in advance of the commencement of substantive 
proceedings.  It establishes that for the purposes of determining whether there is an appeal as 
a right, itself dependent upon whether the decision in question was final or interlocutory, the 
test is whether or not the order in question precludes a further application.  There is nothing 
in the rule currently under consideration which would preclude an applicant from making 
more than one application thereunder.  No doubt, an application based on the same grounds 
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as a previous application would be unsuccessful, but for the reasons advanced by the High 
Court, that is not relevant.  The order is interlocutory.  There is no appeal as of right [36].” 

16 It was contended, in reliance upon these authorities, that for the purposes of s 27(1)(o) of the IR Act, the order of the Tribunal 
of 11 November 2010 was not a final order but was truly interlocutory.  There was no determination by the Tribunal as to the 
merits of the applicant’s claim or as to quantum, as the submission went. 

17 In referring to s 27(1)(o) of the IR Act, counsel submitted that the words “to be taken before the hearing of any matter” for the 
purposes of this paragraph, can only properly refer to the hearing of the applicant’s substantive claim as reflected in the notice 
of application or “pleadings”, being for damages, profits and losses.  It is on this basis that the respondent contended that the 
hearing before the Tribunal on 4 October 2010, leading to the order of dismissal for want of jurisdiction, was properly 
characterised as interlocutory in character and decided the question of jurisdiction only. 

18 If this submission was accepted, the respondent then contended that there was no impediment to granting an order for costs, 
including costs of legal practitioners and agents by reason of the plain language of s 27(1)(o).  Furthermore, given the way in 
which the applicant conducted its case, the respondent submitted that costs should be awarded on an indemnity basis, in 
reliance upon relevant principles in relation to the grant of costs orders on an indemnity basis in civil litigation and expressly 
referred to the observations of Pullin J in Flotilla Nominees Pty Ltd v Western Australian Land Authority (2003) 28 WAR 95. 

19 In reliance upon these submissions, counsel for the respondent sought costs in the total sum of $15,600 under various heads as 
set out in a brief schedule annexed to its final written submissions. 

20 The applicant in its written submissions filed on 14 December 2010, strongly opposed any order for costs being made against 
him.  The applicant submitted that it has been held already by the Commission that there is no material distinction between 
ss 27(1)(c) and (o) of the IR Act in relation to the powers of the Commission to make costs orders and that s 27(1)(o) should be 
interpreted in the same way as s 27(1)(c) i.e. that costs are not to be awarded in relation to the services of any legal practitioner 
or agent: Bernard Roy Worthington v Falkirk Nominees T/A Ross Hughes and Co (2003) 83 WAIG 1831; Bradley Mitchem v 
Parkfeeds (WA) Pty Ltd (2002) 83 WAIG 1232. 

21 Reference was made to Brailey and also the decision of Kenner C in Lorraine Rose Allen v Aboriginal Legal Service (2007) 
87 WAIG 1353. 

22 The applicant submitted there were no extreme or special circumstances to warrant making a costs order in this case.  It was 
contended that the applicant had conducted his case in a genuine and proper fashion and pursued his claim on the basis of legal 
advice.  It was submitted that at all material times the applicant conducted the proceedings in good faith without any intended 
abuse of process of the Tribunal.  Simply because the applicant’s case failed, is no warrant for a costs order to be made against 
him. 

23 In relation to the District Court action, the applicant submitted those proceedings were discontinued when it was determined by 
the applicant that the Tribunal was the more appropriate forum.  It was further contended by the applicant that the allegations 
of fraudulent conduct were never made against the respondent “knowing them to be false” and the applicant maintained that 
the evidence before the Tribunal disclosed an element of fraud perpetrated by the respondent on the applicant. 

24 Whilst there were extensive submissions made by the applicant in relation to this issue, including those relating to turnover 
figures for the respondent’s business, that material was not in evidence before the Tribunal for the purposes of the hearing on 
jurisdiction and cannot be relied upon in the context of this costs application. 

25 Moreover, the applicant submitted that this was not a situation where the applicant had a hopeless case which was bound to 
fail.  He submitted that the case was put as well as he could do so by an unqualified agent and at all material times, both he and 
his agent, acted in good faith and pursued the claim before the Tribunal in the genuine belief that this was the appropriate 
jurisdiction in which to ventilate his claims. 

26 The applicant also contended that by the respondent’s conduct, the circumstances are such that costs should be awarded against 
it in the applicant’s favour.  It was contended that the respondent by its conduct and through its solicitor, has led to significant 
delays and expense being incurred by the applicant.  Referred to in this regard, were failures by the respondent to comply with 
obligations to discover relevant documents; the making of spurious applications such as to have Ms Marr, the agent for the 
applicant, disqualified from acting as agent; being late for directions hearings, and to generally having been uncooperative and 
disingenuous in the conduct of the respondent’s defence to the applicant’s claim. 

Consideration 
27 For the following reasons in my opinion, no costs order should be made in these proceedings against either party to the claim 

before the Tribunal. 
28 As noted above, by s 43(1) of the OD Act, ss 27(1)(c) and (o) of the IR Act apply to the exercise of the jurisdiction of the 

Tribunal under the OD Act.  Relevantly, these provisions of the IR Act provide as follows: 
“27. Powers of Commission  
 (1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  

… 
 (c) order any party to the matter to pay to any other party such costs and expenses including expenses of 

witnesses as are specified in the order, but so that no costs shall be allowed for the services of any legal 
practitioner, or agent; 

… 
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 (o) make such orders as may be just with respect to any interlocutory proceedings to be taken before the hearing 
of any matter, the costs of those proceedings, the issues to be submitted to the Commission, the persons to be 
served with notice of proceedings, delivery of particulars of the claims of all parties, admissions, discovery, 
inspection, or production of documents, inspection or production of property, examination of witnesses, and 
the place and mode of hearing;” 

29 It is well settled in the jurisdiction of the Industrial Commission and as a matter of general policy in industrial jurisdictions 
more broadly, that costs should not be awarded except in extreme cases: Brailey.  Whether this general approach should 
continue is an open question in my opinion, but is one ultimately for the Parliament in this State.  

30 Whilst in Brailey, the Full Bench considered the terms of s 27(1)(c) of the IR Act, in my opinion, the same principles ought to 
apply to s 27(1)(o) of the IR Act.  In s 27(1)(o), dealing with interlocutory proceedings, there is no express exclusion for the 
costs of a legal practitioner or agent, as appears in s 27(1)(c).  However, it is trite to observe that a statutory provision should 
be interpreted in context, in particular, different parts of the same section of an Act.   

31 It is plain that the main source of power to award costs by the Commission and in turn, the Tribunal, is s 27(1)(c).  This 
provision expressly excludes costs of the services of a legal practitioner and agent, and reflects the general policy position 
applying to proceedings before industrial courts and tribunals, noted above. 

32 With such a clear statement of Parliamentary intent reflected in the main empowering provision, it would be surprising, in my 
opinion, that Parliament would contemplate that s 27(1)(o) of the IR Act should be interpreted differently, such that in 
interlocutory proceedings, before a hearing of a matter, costs of legal practitioners and agents could be recovered, when in the 
main hearing of a claim, they could not.  Such a construction of the statute would be completely at odds with the stated 
principle as expressed in s 27(1)(c) of the IR Act, and one that in my view, would require plain words to make such an 
intention manifest. 

33 In any event, even if I am in error in that conclusion, in my view, the authorities relied upon by the respondent as to the 
distinction between interlocutory and final orders do not support the respondent’s argument for costs.  The guiding principle, 
as to whether a judgement is final or interlocutory, is whether the judgement or order finally determines the rights of the 
parties: Licul v Corney (1976) 180 CLR 213; Hall v Nominal Defendant (1966) 117 CLR 423. 

34 In this case, there is no doubt in my view, that the order of the Tribunal on 11 November 2010, to the effect that the application 
be dismissed for want of jurisdiction, finally determined the rights of the parties in the proceedings before the Tribunal.  No 
further application could be made to the Tribunal, in relation to the merits of the applicant’s claim, because the Tribunal 
determined that the applicant was not able to establish an essential ingredient to bring a claim before the Tribunal, that being 
that he was an owner-driver for the purposes of the OD Act.  No further application for relief in respect of the applicant’s 
contentions can be made to the Tribunal. 

35 Whether the applicant may be able to recommence proceedings in the District Court, or elsewhere, such as the Industrial 
Commission alleging a denial of contractual benefits for example, is an entirely different question.  That does not mean that the 
Tribunal’s order dismissing the applicant’s claim was other than final.  It finally determined the rights of the parties in the 
proceedings before the Tribunal and insofar as the respondent is concerned, no further proceedings could be commenced 
against it in the Tribunal, by reason of the Tribunal’s order. 

36 Furthermore, in my opinion, the terms of s 27(1)(o) of the IR Act, when referring to “proceedings to be taken before the 
hearing of any matter,” do not include proceedings in the nature of a hearing as to the jurisdiction of either the Commission or 
the Tribunal to entertain a claim.  The question of jurisdiction is fundamental to any proceedings.  The question of jurisdiction 
is integral to “the hearing of any matter” and is a part of any such hearing before the Commission or the Tribunal.  In my view, 
what s 27(1)(o) is directed towards, are proceedings of the kind referred to in the paragraph and such other proceedings as may 
be preparatory to the hearing of any claim. 

37 In this case, adopting the construction of ss 27(1)(c) and (o) of the IR Act as above, I am not persuaded that there are extreme 
circumstances in the conduct of either the applicant’s or the respondent’s cases, to warrant the making of a costs order by the 
Tribunal.  Simply because the applicant’s claim failed on the basis of jurisdiction, does not mean that the case was hopeless at 
the outset or was otherwise instituted for improper or ulterior purposes. 

38 There is no doubt that the applicant had a genuine albeit, ultimately, a misguided belief that he was an owner-driver for the 
purposes of the OD Act.  The applicant pursued his claim on the basis of that genuine belief, seemingly having taken some 
legal advice as to the appropriate jurisdiction to commence a claim.  I am not satisfied that the applicant’s claim was 
manifestly groundless or so hopeless as to warrant an abuse of process of the Tribunal. 

39 Nor am I persuaded that the allegations of fraud, such as they were, were made knowingly falsely.  There was no evidence to 
support such a contention.  The applicant had, and no doubt still has, a deep seated belief that he was wronged by the 
respondent and monies which he thought were going towards the ultimate purchase of the respondent’s business have not been 
thus far, returned to him, by an order of a competent court or tribunal. 

40 The Tribunal has no grounds to conclude that that belief was not genuinely held at the time of the commencement of the 
proceedings or that the applicant, in commencing the proceedings before the Tribunal, had some ulterior motive or wilfully 
disregarded the established facts or the law. 

41 Likewise, insofar as the applicant’s claim for costs is concerned, I am not persuaded that the circumstances are extreme such 
that an order should be made in the applicant’s favour. 

42 The proceedings before the Tribunal have been vigorously contested by the respondent at each stage of the matter, as it is 
entitled to do. Whilst the respondent did delay in providing some documents to the applicant at an earlier stage of the 
proceedings and made a somewhat misguided application to disqualify Ms Marr as the agent for the applicant, such a situation 
does not constitute in my view, an extreme circumstance. 
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43 The respondent was entitled to and indeed did ultimately successfully defend the applicant’s claim on the ground that the claim 
fell outside of the jurisdiction of the Tribunal.  It may equally be said that some of the applications brought by the applicant 
were misconceived and also caused some additional time and expense to be incurred by the respondent. 

44 In my view neither the applicant nor the respondent has satisfied the accepted tests for costs and the orders sought by both 
parties are refused. 

 
 

2011 WAIRC 00016 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES JEFFREY DANIEL MATTHEWS 

APPLICANT 
-v- 
WEBB FREIGHT SERVICES PTY LTD  
ACN 009 122 187 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 10 JANUARY 2011 
FILE NO/S RFT 15 OF 2010 
CITATION NO. 2011 WAIRC 00016 
 

Result Applications dismissed 
Representation 
Applicant In person  
Respondent Mr I Carija of counsel 
 

Order 
HAVING heard the applicant in person and Mr I Carija of counsel on behalf of the respondent the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders –  

THAT the applicant’s and respondent’s applications for costs be and are hereby 
dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
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WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
KELAIR HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 9 JUNE 2010 
FILE NO/S RFT 9 OF 2010 
CITATION NO. 2010 WAIRC 00332 
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Result Direction issued 
Representation 
Applicant Ms M Papa 
Respondent Mr J Green 
 

Directions 
HAVING heard Ms M Papa on behalf of the applicant and Mr J Green on behalf of the respondent, the Tribunal, pursuant to the 
powers conferred on it by the Owner-Drivers (Contracts and Disputes) Act 2007 hereby directs - 
 1. THAT the applicant file further and better particulars of its claim by 18 June 2010. 
 2. THAT the respondent file and serve particulars of its answer by 2 July 2010. 
 3. THAT the claim be referred for hearing and determination by the Tribunal. 
 4. THAT the parties have liberty to apply. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01253 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
KELAIR HOLDINGS PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE FRIDAY, 24 DECEMBER 2010  
FILE NO/S RFT 9 OF 2010  
CITATION NO 2010 WAIRC 01253 
 

Catchwords Owner-Driver Contract – Jurisdiction of Tribunal – Requirement under s40(a)(ii) Owner-Drivers 
(Contracts and Disputes) Act 2007 that a party to the contract be eligible to be enrolled as a member 
of the applicant – Referral of dispute regarding payment of claim and damages – No provision in 
contract for set-off – General indemnity provision in contract to be read with terms and conditions of 
contract between the respondent and its customers – Contract terminated for serious misconduct – 
Application granted in part, Order issued – Owner-Drivers (Contracts and Disputes) Act 2007 s4, s5, 
s40(a). 

Result Application granted in part, order issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent Mr J Green 
 

Reasons for Decision 

1 The applicant has referred this matter to the Tribunal pursuant to s 40(a) of the Owner-Drivers (Contracts and Disputes) Act 
2007 (“the Act”) on behalf of J & Z Bins Pty Ltd.  The applicant makes payment claims against the respondent for work 
performed and also claims damages under various heads, including arising from an alleged breach of contract by the 
respondent. 

Preliminary Issue 

2 Since this matter was heard by the Tribunal, on 30 November 2010, in application RFT 19 of 2010, the Tribunal upheld an 
objection to the jurisdiction of the Tribunal to hear an application before it, on the ground that the party to the relevant owner-
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driver contract in those proceedings was not eligible to be enrolled as a member of the applicant, for the purposes of a referral 
to the Tribunal pursuant to s 40(a)(ii) of the Act. 

3 Given the issues arising in application RFT 19 of 2010, the Tribunal invited further written submissions from the parties to 
these proceedings, as to whether any similar jurisdictional hurdles arose in this matter. 

4 A written submission was received from the applicant however no submission was received from the respondent, despite an 
extension of time being afforded to it to do so. 

5 The applicant submitted that on the evidence in this matter, the owner-driver contract is exhibit A2.  The parties to the contract 
are the respondent, J & Z Bins Pty Ltd, referred to as the Contractor and Mr John Babic, referred to in the contract as the 
Guarantor. 

6 The applicant contended that there is no dispute that J & Z Bins Pty Ltd is a corporation, incorporated pursuant to the terms of 
the Corporations Act 2001 (Cth).  Mr Babic is a director of J & Z Bins Pty Ltd and is a member of the applicant. It was on this 
basis that Mr Babic sought the assistance of and representation by the applicant for the purposes of commencing the present 
proceedings before the Tribunal. 

7 The relevant provision of the Act is s 40(a) which is in the following terms: 

“40. Persons who may refer disputes and matters to the Tribunal 

  A dispute or matter may be referred to the Tribunal —  

 (a) in the case of a dispute arising under or in relation to an owner-driver contract, by —  

 (i) a person who is a party to the owner-driver contract; or 

 (ii) a transport association in which a party to the owner-driver contract is eligible to be 
enrolled as a member; or 

 (iii) an inspector; or 

 (iv) the Minister; 

  and …” 

8 Relevantly, cl 29 of the contract provides that Mr Babic, as the Guarantor, guaranteed the performance of J & Z Bins Pty Ltd’s 
obligations under the contract with the respondent.  The relevant provision of the Guarantee, as set out in cl 29 of the contract 
is as follows: 

“… the Guarantor hereby … guarantees … the payment of all monies payable to [the Respondent] … and the due and 
punctual performance by the Contractor of the terms, covenants, conditions and provisions on the part of the Contractor 
under this Deed of Contract …” 

9 On the strength of this provision, when read with the terms of s 40(a)(ii) of the Act, it was submitted that Mr Babic, as 
Guarantor, had a substantial role to play in the discharge of J & Z Bins Pty Ltd’s obligations under the contract.  On this basis, 
it was contended that Mr Babic was thereby “a party to the owner-driver contract” for the purposes of s 40(a)(ii), because in 
addition to being named, Mr Babic had substantive obligations upon him as a party. 

10 Therefore, the submission of the applicant was that the error as found in application RFT 19 of 2010, which was fatal to those 
proceedings, has no application to the present matter before the Tribunal. 

11 On an examination of the terms of the contract in the context of the evidence as a whole, the Tribunal accepts the applicant’s 
submissions in this regard.  It is plain that Mr Babic, as a member of the applicant, was a party to the contract at the material 
times for the purposes of the present claims.  The terms of the contract between the respondent and J & Z Bins Pty Ltd and 
Mr Babic, required Mr Babic to play an active role in the discharge of the obligations of J & Z Bins Pty Ltd and his inclusion 
as a party was not a matter of mere formality. 

12 Accordingly, the Tribunal finds that the present referral is properly before it and within its jurisdiction. 

13 I now turn to consider the merits of the applicant’s claim. 

Factual Background 

14 Mr Babic testified that he entered into the contract with the respondent through his company J & Z Bins Pty Ltd, to provide 
waste collection and disposal within Western Australia.  It was a term of the contract that J & Z Bins Pty Ltd was required to 
purchase a motor vehicle being a 2005 Hino truck together with a power take-off and pump.  J & Z Bins Pty Ltd also paid the 
respondent an agreed sum in relation to goodwill in consideration for the respondent providing J & Z Bins Pty Ltd with 
ongoing services for the term of the contract. 

15 In accordance with the terms of the contract, a “skip lifter” was fitted onto the chassis of the truck which lifter remained the 
property of the respondent and was to be returned to it on termination of the contract. 

16 The contract commenced on 27 January 2006. Mr Babic testified that he commenced the performance of services for the 
respondent in accordance with the terms of the contract.  This involved the dropping off and picking up of steel waste disposal 
bins to and from customers. 



120 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

17 Mr Babic gave evidence that he performed services under the contract between 25 January 2010 and 8 February 2010 in 
relation to which he invoiced the respondent.  Copies of invoices for work performed, at the agreed cartage rates, were 
tendered as exhibit A3.  Mr Babic testified that the respondent has not paid J & Z Bins Pty Ltd for the work performed. 

18 Furthermore, sometime on or around 8 February 2010, Mr Babic said that he received a telephone call from Mr Green of the 
respondent to inform him that the respondent was terminating its contract with J & Z Bins Pty Ltd because of allegations that 
there had been misappropriation of the respondent’s property.  This was denied by Mr Babic.  

19 Mr Babic said that when the skip lifter was removed from the chassis of his truck, other equipment, including the rear lights 
and a hydraulic pump were also taken away.  Mr Babic says these items were his property.   

20 Tendered as exhibit A4, were details of the replacement cost of the pump and its installation.  The total cost being some 
$1029.90 plus GST.  Also tendered, as exhibit A5, were quotes provided for the replacement cost and installation of the rear 
lights for Mr Babic’s truck.  The total sum being $314.20. 

21 Furthermore, Mr Babic testified that on two occasions, the respondent made deductions from his earnings in respect of alleged 
damage caused by him at a customer’s premises. These deductions, evidenced by exhibit A6, involved damages allegedly 
charged to the respondent by Collier Homes in July 2006 in the amount of $225.00 and the cost of repairing damage to an 
awning in Malaga in August 2006, in the sum of $770.00. 

22 In relation to the termination of the contract, Mr Babic testified that on average he was earning around $4,500.00 per month 
and tendered as exhibit A8, were remittance advices from the respondent in the period 25 September 2008 to 27 February 
2009, to this effect. 

23 In total, including the payment for work performed, the loss of earnings for one month, damages to his truck and the 
deductions from the contract sums made by the respondent, the applicant claims a total of $11,132.27 plus interest. 

24 As to the claims for payment for work performed, the respondent did not dispute that the work was performed and that the 
payments claimed were due and payable.  The respondent contended that Mr Babic, through J & Z Bins Pty Ltd, had 
misappropriated the respondent’s property and the monies owed were withheld on this basis. 

25 In relation to this issue, Ms Dow gave evidence on behalf of the respondent.  Ms Dow is a yard supervisor and gate attendant at 
the respondent.  Ms Dow testified that when trucks enter the yard with bins, the drivers are required to provide a relevant 
identification number or truck number for each bin delivery. The information is entered into a computer so that it can be 
verified.  She testified that the rule was “no task number, no bins in”. 

26 After the computerised system was introduced, Ms Dow testified that Mr Babic approached her and offered to pay her $40 
cash to bring the bins in without going through this process.  She said that she informed him that “no, it’s not worth my job.  
It’s not worth yours”.  Ms Dow said she was upset and offended that Mr Babic would make such a request of her. 

27 After this conversation, she reported the matter to the senior management of the respondent who requested her to agree to this 
arrangement, on the basis that it was done for the purposes of obtaining evidence against Mr Babic.  From about late October 
2009 to early February 2010, Ms Dow said she kept a written record of every occasion over this time when Mr Babic entered 
through the gate with a bin and paid her $40 cash.  She recorded each incident in a journal, and put the money in an envelope 
and attached it to her journal entry for that particular day.   

28 Tendered as exhibit R1 was a list of days over this period, with the bin sizes, when Mr Babic entered the premises on this 
basis.  When cross examined on this document, Ms Dow says it was not prepared by her and she could not recall each and 
every incident set out in it, and had not bought her journal with her.  It was Ms Dow’s evidence that she was in no doubt that 
the $40 cash payment per bin was intended for her personally as this was how Mr Babic put the proposal to her.  

Consideration 

29 There is no dispute by the respondent that the payment claim is in relation to work performed by J & Z Bins Pty Ltd in 
accordance with the terms of the contract.  The Tribunal is satisfied and finds that for the purposes of s 4 of the Act, J & Z Bins 
Pty Ltd was an owner-driver as a body corporate which carried on the business of transporting goods in accordance with an 
owner-driver contract which I find to exist for the purposes of s 5 of the Act. 

30 On the evidence of Mr Babic, I am satisfied and I find that J & Z Bins Pty Ltd performed services in accordance with the terms 
of the owner-driver contract for the period between 25 January 2010 and 8 February 2010, as referred to in the invoices at 
exhibit A3 in the total sum of $4,450.64.  There was no basis under the terms of the contract for the respondent to withhold the 
payment claim sum and the Tribunal will make an order that that sum plus interest, be paid. 

31 In relation to the claim of loss of earnings in the sum of $4000.00, by reason of damages for an alleged breach of the contract 
by its summary termination, I am not persuaded to grant that claim.   

32 Clause 16 – Termination of the contract, at sub-par (b)(iv) enabled the respondent to terminate the contract without notice to J 
& Z Bins Pty Ltd if it, its employees or agents, wilfully or negligently damaged any property of the respondent or 
misappropriated any property, or was guilty of any dishonesty, serious misconduct, serious neglect or failure to carry out the 
services. 

33 The respondent alleged that Mr Babic, through J & Z Bins Pty Ltd, stole revenue from the respondent by engaging in the 
practice of bringing into the respondent bins without task numbers, and paying Ms Dow $40 in cash per bin.  This was also 
denied by Mr Babic.  On the evidence before the Tribunal, I am not able to draw any such conclusions in relation to the 
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allegation of stealing of the respondent’s property.  The state of the evidence simply does not enable the Tribunal to make any 
positive findings to this effect.   

34 However, it is clear that an inference is open to be drawn, and I do draw such an inference, that the payment of $40 cash to 
Ms Dow was for a purpose inconsistent with the proper practices and procedures of the respondent for receiving waste bins 
into its premises.  I further infer that it was done for the purpose of deliberately avoiding any proper record of receipt of the 
bins.  Not only was this done, but it was done in an attempt to engage the assistance of another employee of the respondent.  
Ms Dow only did so, on the authority of the respondent, to obtain evidence of the conduct.  I have no reason to doubt the 
evidence of Ms Dow, who I found to be a credible witness.  

35 To that extent, I am satisfied that Mr Babic and J & Z Bins Pty Ltd engaged in serious misconduct such that the respondent 
was entitled to terminate the contract without notice.  In my opinion therefore, the claim for loss of earnings following the 
termination of the contract must fail. 

36 In relation to the damage and loss to Mr Babic’s truck, as the respondent undertook to the Tribunal to return the pump to 
Mr Babic in accordance with the evidence through exhibit A4, there will be an award of $240.00 in relation to labour costs for 
its installation, inclusive of GST, as damages. 

37 In relation to the rear left and right tail lights removed from Mr Babic’s truck, it was accepted that the left and right tail lights 
have been replaced at a cost of $553.74, including parts, delivery and fitting costs. There was no contractual basis to remove 
them.  That amount will be awarded in full. 

38 Finally, the Tribunal considers the claim alleging unlawful deductions for damage allegedly caused by J & Z Bins Pty Ltd in 
the total sum of $925.00.   

39 It is to be noted that by exhibit A7, which is a copy of a tax invoice delivery document of the respondent, the attached terms of 
conditions of contract with a customer provide at par 3, that “Instant Waste Management shall not be responsible or liable for 
any damage caused to the customer’s property in delivering or removing the container to and from the customer’s property.” 

40 There was no evidence adduced by the respondent in relation to the damage alleged to have been caused by J & Z Bins Pty Ltd 
at the respondent’s customer’s premises.  Mr Babic in his evidence denied that he caused any such damage. 

41 In the absence of any cogent evidence being led by the respondent, the burden of which falls on it, the Tribunal cannot make 
any positive findings in this regard.  Furthermore, even if there was such evidence before the Tribunal, it is open to question as 
to whether there would be any contractual capacity for the respondent to recover in respect of such matters. 

42 At cl 19 – Indemnity of the contract, there is a general indemnity such that the contractor is responsible for and indemnifies the 
respondent against liability for all loss, damage or injury to persons or property caused by the contractor with the contractor 
being obliged to make good any such claims.  In the event that the contractor fails to make good such claims, the respondent 
had the capacity to deduct such amount from any monies owing to the contractor under the contract. 

43 Whilst on the face of it, this general indemnity may cover the circumstance of the damage as alleged, it must also be read with 
the terms and conditions of contract entered into between the respondent and its customers, as referred to above in exhibit A7.   

44 In my opinion, it would be open to argue persuasively, that the general indemnity in the contract must be read with the terms 
and conditions of contract between the respondent and its customers, such that the respondent is not liable for damage caused 
as a consequence of delivery of bins to the customer’s property.  If that is so, it is difficult to see how any “liability” can arise 
in order to bring into effect the general indemnity as against a contractor, imposed by cl 19 of the contract. 

45 Accordingly, the amount of these deductions will be ordered to be paid to the applicant. 

Conclusion 

46 Whilst the respondent has resisted paying to J & Z Bins Pty Ltd any monies by reason of its allegation of misappropriation by J 
& Z Bins Pty Ltd, there was no basis in the contract for any general set-off of that kind. If the respondent considers that it has 
claims against either or both of J & Z Bins Pty Ltd and Mr Babic in relation to these matters that will have to be pursued 
independently of these particular proceedings before the Tribunal. 

47 For the foregoing reasons, there will be an order that the respondent pay to J & Z Bins Pty Ltd the sum of $6,169.38.   
Additionally, interest pursuant to Schedule 1 of the Act will be awarded on the payment claims under the contract for the 
$4,450.00 not paid, at the rate of six percent from 1 February 2010, being about seven days from the date of the first payment 
claim of 25 January 2010, in accordance with cl 7(a)(i) of the contract. The total interest amount is $231.07 leading to a total 
amount of $6,400.25.   

48 The Tribunal orders accordingly. 
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2010 WAIRC 01254 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KELAIR HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 DECEMBER 2010 
FILE NO/S RFT 9 OF 2010 
CITATION NO. 2010 WAIRC 01254 
 

Result Order issued 
Representation 
Applicant Mr A Dzieicol of counsel 
Respondent Mr J Green 
 

Order 
Having heard Mr A Dzieciol, of counsel, on behalf of the applicant and Mr Green on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

  ORDERS the respondent to pay to the applicant the total sum of $6,400.25 inclusive of interest within 21 days 
of the date of this order.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01216 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
GREEN & GOLD HIAB SERVICE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 10 DECEMBER 2010 
FILE NO/S RFT 10 OF 2010 
CITATION NO. 2010 WAIRC 01216 
 

Result Discontinued by Leave 
Representation 
Applicant Mr D Cain, Mr A Dzieciol of counsel 
Respondent Mr French 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01217 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
GREEN & GOLD HIAB SERVICE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 10 DECEMBER 2010 
FILE NO/S RFT 11 OF 2010 
CITATION NO. 2010 WAIRC 01217 
 

Result Discontinued by leave 
Representation 
Applicant Mr D Cain, Mr A Dzieciol of counsel 
Respondent Mr French 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01218 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
GREEN & GOLD HIAB SERVICE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 10 DECEMBER 2010 
FILE NO/S RFT 12 OF 2010 
CITATION NO. 2010 WAIRC 01218 
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Result Discontinued by leave 
Representation 
Applicant Mr D Cain, Mr A Dzieciol of counsel 
Respondent Mr French 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CatchWords : Industrial Law (WA) - Appeal against order made by Commissioner - Alleged harsh, 
oppressive or unfair dismissal - Whether unfair hearing or whether the appellant was denied 
natural justice - Actual or apprehended bias - Judicial conduct - Principles considered - 
Whether the Commission erred in setting aside summonses to produce documents - 
Principles considered - Case management time limits imposed on examination in chief and 
cross-examination - Principles considered - Assessment of compensation and contractual 
benefits - Appeal dismissed.  Industrial Relations Act 1979 (WA) s 6(c), s 7, s 22B, s 23, 
s 23(1), s 23A(6), s 23A(7), s 23A(8), s 26, s 26(1), s 26(1)(a), s 26(1)(b), s 26(1)(c), 
s 27(1), s 27(1)(a), s 27(1)(ha), s 27(1)(v), s 29(1)(b), s 33(1)(a), s 33(2), s 49, s 83; 
Minimum Conditions of Employment Act 1993 (WA) s 7(c), s 17D. 

Result : Appeal dismissed 
Representation: 
Appellant : Mr A Palermo, as agent 
Respondent : Ms R Cosentino (of counsel) 
 

Reasons for Decision 
SMITH AP and BEECH CC: 
The Appeal 
1 This is an appeal instituted by an employer under s 49 of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is 

against an order made by the Commission on 13 July 2010.  The order was made following the hearing of 10 days of evidence 
and submissions in respect of two applications.  The hearing of evidence was completed in stages.  The hearing commenced 
on 31 August 2009 and was completed on 14 May 2010.  Both applications were made pursuant to s 23(1) of the Act and were 
referred to the Commission under s 29(1)(b) of the Act.  The first application was by Charles Rosenthal (the respondent) for a 
remedy in respect of his alleged harsh, oppressive or unfair dismissal from his employment with the John Palermo (the 
appellant).  The second application was also made by the respondent.  In the second application the respondent claimed he was 
owed contractual benefits being unpaid wages from 1 December 2008 to 23 December 2008.  The respondent’s claim for 
contractual benefits also encompassed a claim for accrued annual leave.  However, that part of the application was not allowed 
by the Commission as a finding was made that the entitlement to annual leave arose under the Minimum Conditions of 
Employment Act 1993 (WA) which can only be enforced by the Industrial Magistrate under s 83 of the Act, pursuant to s 7(c) 
of the Minimum Conditions of Employment Act 1993.  Consequently that part of the application, and a claim in respect of loss 
of superannuation benefits as a contractual benefit did not form part of the order made by the Commission on 13 July 2010. 

2 The order the subject of this appeal followed the publication of reasons for decision given on 6 July 2010.  The order made by 
the Commission was that the Commission hereby: 

1. Declares that the applicant was harshly and unfairly dismissed from his employment by the respondent; 
2. Declares that reinstatement is not practicable; 
3. Orders that the respondent shall pay to the applicant the amount of: 

(a) $28,362.50 gross less any taxation payable to the Commissioner of Taxation as compensation for the loss 
arising from the dismissal; and 

(b) $3,534.37 gross less any taxation payable to the Commissioner of Taxation being salary for the period I 
December 2008 to 23 December 2008. 

4. Orders that the amounts set out in Order 3 hereof are to be paid within seven days of the date hereof. 
3 The appeal is against the whole of the order. 
Background 
4 The respondent was self-employed on his family’s cattle farm as a farmer for some years and had from time to time worked as 

a casual farmhand for other farms.  He was first employed by the appellant in February 2006 as a casual farmhand for two to 
three days per week at a cattle farm called Palermo Farms which is located at two locations around and near Pinjarra.  He was 
later employed as the farm manager of Palermo Farms from 1 August 2006 on a full-time basis.  At all material times the 
respondent lived on his family’s farm which is located in the Darling Escarpment near part of Palermo Farms.   

5 The respondent commenced employment as the farm manager after the appellant’s farm manager, Victor Matthews, made the 
decision to leave the job due to his incapacity to continue to do physical work.  The job of farm manager was advertised and 
the respondent was interviewed by Mr Tony Palermo.  Mr Matthews made a recommendation that the respondent was suitable.  
Due to the respondent’s lack of experience in managing other people’s farms, it was agreed when he was engaged he would be 
paid $40,000 per annum on commencement, his salary would be reviewed after six months and after a further 12 months.  The 
respondent’s salary was increased to $52,500 after six months, but was not subsequently reviewed.   

6 The respondent’s employment was terminated on 23 December 2008 when the appellant summarily dismissed the respondent.  
The appellant claimed at the hearing at first instance that the termination was justified on two grounds.  The first ground was 
that the respondent had resigned.  The second ground was that the appellant was justified in dismissing the respondent for 
misconduct.  In her reasons for decision the acting Senior Commissioner summarised the particulars of the appellant’s answer 
to the respondent’s claim that he was harshly, oppressively and unfairly dismissed as follows: 

1. In February 2008 the applicant gave two weeks' notice, the reason being that his father had cancer and that he 
would manage the family farm; 

2. Two weeks later he advised that his father's illness was in remission and that he would stay until Christmas at the 
latest but if someone else could be found in the meantime, he would be prepared to leave earlier; 

3. By June 2008 the condition of the farm had been let go, that the applicant had not provided all the paperwork for 
the previous 12 months and cattle numbers could not be reconciled; 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      131 
 

4. Repeated requests for the presentation of management documents were made to the applicant;  
5. Between June and September 2008, Mr Tony Palermo had given the applicant various warnings about 

unsatisfactory work performance, the way the farm looked and the way he was managing it;  
6. There was non-compliance by the applicant with legislative requirements regarding branding, stock numbers and 

declared weed control;  
7. Issues were raised between October and November 2008 regarding a lack of reconciliation of cattle numbers;  
8. The applicant was often at his family farm when Mr Tony Palermo called him, and was not undertaking his 

duties;  
9. There were failures to tend to his duties including the storage of hay; 
10. On 23 December 2008 the applicant was dismissed for serious misconduct being failing and refusing to attend to 

his duties, legislative requirements, animal welfare and other requirements of the cattle.  There is said to have 
been intentional and deliberate, and substantial and significant damage resulting from the applicant's alleged 
failings in his management of the farm.   

7 During the course of the hearing in May 2010 the appellant sought to raise an issue that the respondent had stolen cattle from 
the appellant’s farm.  The acting Senior Commissioner treated this attempt to put theft as an allegation for the first time as a 
particular of defence and refused to allow the application to amend.   

8 The grounds of appeal are largely in the form of a narrative.  The grounds are as follows: 
1. The history of this case and the way Commissioner Scott has conducted the hearing is appalling.  I request that 

she be dismissed, and the matter be re-heard.  She has shown continuous bias and lost total control of proceedings 
to the extent that at one stage during the hearing she saw fit to scream at the Applicant and advised him to ‘shut 
up’.  I have today ordered the rest of the transcript and I will elaborate on this and other matters once the 
transcript is in my possession. 

2. The order does not make provision for superannuation which is a deduction on the gross amount agreed to. 
3. The Commissioner has failed to strike out from the reasons any references to me carrying out a mixed business of 

chartered accounting and farming. 
4. The Commissioner has seen fit not to clarify ownership of the cattle farm.  I do not own the cattle farm. 
5. Despite many requests and a previous appeal to the Full Bench, the Commissioner saw fit not to allow me to call 

Mr and Mrs Rosenthal Senior to give evidence, despite them having been properly served and summonsed.  
Mr Rosenthal Senior had full control of my farming operations without my authority on occasions when the 
Applicant went on leave.  There was no formal handover and takeover.  Mr Rosenthal Senior is the only person 
who could verify the Applicant's statements that he was not ill despite the Applicant having previously advised 
me that Mr Rosenthal Senior was ill.  This would have an extreme bearing on the outcome of the case, not only on 
the credibility of the Applicant but also on cattle marking and missing cattle numbers.  Mr Rosenthal Senior 
would also be able to verify and confirm dates, events and what transpired in the period when the Applicant had 
resigned from his position. 

6. As a result of the above Mr Macri, who was to be my chief witness, having passed away during the course of the 
hearing, it was even more imperative, that Mr and Mrs Rosenthal Senior be called to give evidence as Mr Macri 
was the only other witness present when the Applicant resigned. 

7. Due to the way the Commissioner conducted the case, it left no time for further witnesses and for my agent and/or 
myself to give further evidence.  The comments by my agent about the fact that nothing further could be added 
was based on time management issues only.  The Commissioner saw fit as a result of losing control of the matter 
to implement strict time guidelines in order to conclude the case early as there were other cases pending to be 
heard.  Natural justice is not about timing or other cases.  Whilst timing and costs are relevant, in the interests of 
natural justice, it is not up to the Commissioner to advise any respondent on how to conduct a case.  For example, 
I stated that my agent's testimony could range from a period of 1 to 8 days.  The reason why there was such a 
range in time was based on the documentation that the Applicant stole as a servant and the way that the Applicant 
refused to answer questions, despite having been requested to do so on many occasions by the Commissioner.  If 
for instance the diaries and other records which were my property, had been produced much of the hearing time 
would not have been necessary.  By way of further example, the question of theft of cattle did not come into 
contention as until further evidence was provided I could not see how I could make an allegation of theft against 
anyone.  However, it was hoped that during the course of the hearing, the Applicant would in some way attempt 
(or be directed by the Commissioner) to produce records to reconcile stock numbers.  Mere diary entries which 
were inadequate and inconclusive are not adequate when dealing with stock values in excess of half a million 
dollars.  His continuous refusal during his evidence to produce records on stock numbers could only lead me to 
conclude that the missing stock was stolen by him. 

8. The fact is that the Applicant had resigned, changed his mind, and attempted to rectify the position.  As his 
departure time drew closer, the damage, destruction and theft were put in process. 

9. The reason for the delay in the hearing could not in any way be attributed to me, as I am not responsible for 
setting hearing dates.  Unlike the Applicant, I have a busy work schedule, and I have attempted on all situations to 
adhere to reasonable times and hearing dates. 
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10. In my view, the Commissioner has not seen fit to hear and rule in accordance with the spirit of the Industrial 
Relations Act, and has taken opportunity to side with the Applicant on every possible occasion.  The fact that the 
Applicant was represented by a legal practitioner and incurring costs is not for my concern or care, as if the 
Applicant had answered the questions put to him, the whole hearing in my view should have concluded in 3 to 5 
days maximum. 

11. The Commissioner has erred in her calculations of the 6 months by not deducting from her calculations the receipt 
of some funds by the Applicant and the valuing of time the Applicant spent working on his farm during my paid 
time.  Moonlighting was never requested for or approved.  The Applicant has carelessly and unwillingly made 
poor attempts to mitigate his losses by stating that he would not travel to work if it involved more than a certain 
time or kilometre.  Given low unemployment rates of under 4%, I find it extremely difficult that the Applicant 
could not find other work.  I now know the reason.  Working on his own farm. 

12. The Commissioner has seen fit to punish me, the employer, with total lack of care and regard, not only to 
proceedings, but events and employer rights.  

13. The Commissioner has seen fit to calculate the Applicant's loss by ending it on the last day of the hearing.  This is 
completely contrary to the spirit of the Act, and again proves the Commissioner's bias in favour of the Applicant 
and against the employer.  

14. The Commissioner has erred on many occasions, some of which were highlighted at the previous appeal before 
the Full Bench.  By way of another example, in the order, her first paragraph states ‘Having heard 
Ms R Cosentino on behalf of the applicant …’.  This is completely incorrect.  Ms Cosentino was not at the 
speaking of the minutes hearing.  It was her associate, Ms Billich [sic] was at the hearing.  If the Commissioner 
does not even know who appeared before her, what hope is there for a fair outcome. 

9 Although the grounds of appeal have been inexpertly drafted the following issues raised in the grounds of appeal are as 
follows: 

(a) Grounds 1 and 13 raise the assertion that acting Senior Commissioner Scott was biased against the appellant or 
the manner in which the hearing was presided over created a perception of bias against the appellant and/or the 
appellant was denied natural justice and/or denied a fair hearing.  Ground 12 raises an allegation that is related to 
a complaint of actual bias. 

(b) Grounds 7 and 10 raise an assertion that the case management of the applications by the imposition of time limits 
denied the appellant natural justice and/or a fair hearing. 

(c) Grounds 5 and 6 raise an argument that the acting Senior Commissioner erred in setting aside summonses to the 
parents of the respondent, Mr Laurie Rosenthal and Mrs Nadine Rosenthal. 

(d) Grounds 11 and 13 raise the question whether the acting Senior Commissioner erred when assessing the amount 
of compensation to be paid to the respondent and contractual benefits owing to the respondent. 

(e) Ground 8 raises an assertion of a finding of fact, without raising any assertion of error. 
(f) Grounds 3 and 4 relate to wrong findings of specific facts.  However, these findings are not material to the reasons 

for decision. 
(g) Ground 9 contains an assertion without raising any assertion of error. 
(h) Ground 14 does not raise any allegation of error that is not material. 

10 The orders sought by the appellant are as follows: 
1. The matter be re-heard before a senior commissioner; 
2. If a re-hearing is not awarded, the quantum of the order to the Applicant be adjusted to reflect further payments 

received by the Applicant, the lack of care of mitigation of losses, and a further reduction to account for the time 
the Applicant spent working on his own farm whilst employed by me, and post-23 December. If this is taken into 
account, the Applicant has been overpaid by some $40,000 plus. 

3. Any award for payment is less superannuation. 
4. My losses be set off. 
5. The order be struck out 

11 Ground 2 was abandoned by the appellant.  Consequently proposed order 3 is not sought by the appellant.  Nor was proposed 
order 4 pursued. 

12 Much of the evidence referred to in oral submissions made on behalf of the appellant in this appeal went to the merits of the 
respondent’s case.  The appellant’s agent argued that the acting Senior Commissioner erred in failing to find the respondent 
had resigned and/or alternatively she erred in failing to find that the respondent was justifiably dismissed for serious 
misconduct.  Notwithstanding these submissions, none of these issues are raised in any ground of appeal.  Consequently, we 
have not had regard to these submissions in these reasons. 
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Course of the Proceedings and the interlocutory orders made during the hearing 
13 The acting Senior Commissioner’s reasons for decision record that the hearing was initially listed for three days and 

commenced on Monday, 31 August 2009 and continued on Tuesday, 1 September and Wednesday, 2 September 2009.  The 
hearing was reconvened on Tuesday, 20 October and Wednesday, 21 October 2009.  During the hearing days in October 2009, 
a substantial amount of time was taken up by the parties being engaged in discussions with the Deputy Registrar in an 
unsuccessful attempt at resolution of the claims.  Due to the hearing taking a much longer time than originally anticipated, the 
acting Senior Commissioner issued orders on 21 January 2010 pursuant to s 27(1)(ha) of the Act to limit the times for the 
presentation of the parties’ cases.  After that order was made the hearing reconvened on Wednesday, 5 May 2010 and 
continued on Thursday, 6 May, Friday, 7 May, Thursday, 13 May until the evidence and submissions were concluded on 
Friday, 14 May 2010.  During the hearing days in May 2010 the order made on 21 January 2010 was varied to extend the time 
allowed for the cross-examination of the respondent. 

14 The respondent was under cross-examination for a substantial period of time.  The reasons for decision record that he was 
under cross-examination for almost all of 1 September 2009, half of the morning of 2 September 2009 and all of 20 October 
2009.  At the appellant’s request the respondent’s cross-examination was interrupted on 2 September 2009 when Mr Matthews 
gave some of his evidence on that day.  The respondent’s cross-examination continued on Wednesday, 5 May and Thursday, 
6 May 2010.  He was re-examined for a very short period of time on Friday, 7 May 2010.   

15 Prior to the commencement of the hearing the appellant issued several summonses to witnesses to produce a number of 
documents.  On 28 August 2009, Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal each made an application 
pursuant to s 33(2) of the Act for the appellant to show cause why they should appear and produce a number of documents.  At 
the commencement of the hearing on 31 August 2009, after hearing from the parties, the acting Senior Commissioner ruled 
that the summonses served on Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal be set aside (ts 11).   

16 The appellant filed an appeal against the decision made by the acting Senior Commissioner on 21 January 2010 to impose time 
limits on the presentation of evidence ([2010] WAIRC 00023).  The Full Bench made an order to dismiss the appeal and 
delivered reasons for decision on 28 April 2010:  Palermo v Rosenthal [2010] WAIRC 00242; (2010) 90 WAIG 371 (Palermo 
v Rosenthal [No 1]).  The grounds of appeal sought to set aside the interlocutory order on grounds that the appellant had not 
been afforded the right to be heard by the Commission in relation to the terms of the order.  At the hearing of the appeal, the 
appellant made an application to amend the grounds of appeal to challenge a number of rulings made by the acting Senior 
Commissioner during the course of the hearing in August 2009 and September 2009.  In the proposed grounds the appellant 
claimed the acting Senior Commissioner should have allowed him an opportunity to recall Chantel Rosenthal, the wife of the 
respondent, and to call Nadine Rosenthal and Laurie Rosenthal, the parents of the respondent, as witnesses.  The application to 
amend the grounds of appeal was dismissed.  The first reason why the application to amend was dismissed was because the 
decision made on 21 January 2010 did not include an order to dismiss the application to recall Chantel Rosenthal or order that 
Laurie Rosenthal and Nadine Rosenthal were not required to appear.  The second reason was in the alternative.  The Full 
Bench held even if an appeal could be validly instituted it was not persuaded it should interfere in a decision which was a 
matter of interlocutory practice and procedure. 

17 The issue sought to be raised in the prior appeal to the Full Bench in respect of the summonses served on the parents of the 
respondent is raised again in this appeal on grounds that the setting aside of the summonses denied the appellant natural justice 
and/or a fair hearing.   

18 The summons to Mr Laurie Rosenthal sought to require him to attend the Commission and give evidence concerning the 
matter and produce all books, papers, or other documents in his possession or under his control in any way relating to the 
proceedings in the said matter and in particular (but not exclusively) the following: 

Proof of ownership of cattle either in your name or any trading entity that you operate, trade under or have a direct or 
beneficial interest as owner, employee. principal, director, shareholder, trustee or any other capacity between 1 July 2006 
and 17 August 2009, including all records relating to purchases, sales, births (natural increase), deaths, opening and 
closing stocks as at 31 July 2006, 23 December 2008, 17 August 2009 and financial year ended certified and as they 
appear on year/period end financials.  These records are required to be inspected at the offices of the Applicant's 
Solicitors Gibson & Gibson at 4th Floor, 190 St Georges Terrace, Perth or at another office as may be agreed at least 7 
days prior to the trial. 

The summons to the respondent’s mother, Nadine Rosenthal, also sought the same class of documents to be produced. 
19 On 31 August 2009, the respondent’s counsel on behalf of Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal made a 

submission that the summonses for the production of documents were opposed on four grounds.  The first ground was that 
each of the summonses were oppressive in that the description contained in each summons did not make sense.  It was argued 
that although it was clear that the documents sought were directed to proof of ownership of cattle in the possession or the 
control of the witnesses through their businesses or business, the description ‘proof of ownership of cattle’ raised a 
problematic issue in that cattle are not registered and there was no register for births and deaths of cattle.  The second 
objection was that the documents were sought to be produced to the offices of the respondent’s solicitors Gibson & Gibson or 
some other office as agreed.  The respondent’s counsel informed the Commission that no other office had been agreed and 
Gibson and Gibson had not agreed to take custody of any documents and the correct form of the summons should have been to 
produce the documents to the Commission.  The third objection was that seven days had not expired between the service of the 
summons and the date on which the documents were sought to be brought to the Commission.  The fourth and substantial 
ground which the respondent’s counsel raised was that the documents referred to in the summons had no apparent relevance to 
the issues in the proceedings before the Commission and that each summons was no more than a fishing exercise.  In support 
of this submission the respondent’s counsel relied upon the appellant’s particulars filed on 8 June 2009 in which there was no 
indication that theft of cattle may be an issue that the appellant relied upon as grounds for dismissal. 

20 On 31 August 2009, the appellant’s agent, Mr Tony Palermo, put forward an argument to the acting Senior Commissioner that 
the issue of the summonses was not a fishing exercise.  He pointed out that the respondent’s father, mother and spouse are all 
directors of L S and N A Rosenthal Pty Ltd which operates the farm across the road from the appellant’s farm where the 
appellant alleged some of the cattle went missing and disappeared.  Notwithstanding this statement, the appellant’s agent 
conceded that no issue of theft arose but said that what the appellant wanted to do was to ask appropriate questions of the three 
people and the respondent as to what the link had been between the respondent’s farming activities and operating Palermo 
Farms.  When asked by the acting Senior Commissioner whether there was any suggestion of cattle going missing because that 
was not clear from the particulars filed on behalf of the appellant on 8 June 2009, the appellant’s agent stated that if they had 
been provided with all managerial records and farm documentation they would have been able to properly reconcile cattle 
numbers but during the whole period that the respondent was employed (which was some two and a half years), the appellant 
had been unable to reconcile stock numbers and there was a question of 30 or 34 cattle that were missing.  The appellant’s 
agent also stated that the other basis for the summonses was that the other three directors of the respondent’s family farm 
would be able to verify or testify exactly what work the respondent was doing for the family farm when the respondent was 
supposed to be employed on a full-time basis by Palermo Farms.  The appellant’s agent also informed the acting Senior 
Commissioner that he (Tony Palermo) had believed the respondent’s father was ill with cancer at some point in time and that 
was one of the reasons why the respondent had approached him to leave so that he could manage his family farm on a full-
time basis.  The appellant’s agent submitted that only Mr Laurie Rosenthal could verify those facts. 
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21 In support of the application to produce the documents the appellant’s agent made the following submission (ts 9): 
unless we examine … unless we ask questions, we don't know whether those cattle were taken or not.  We are not making 
any theft accusations against anybody, but surely the people should be asked the question as to what happened to these 30 
cattle and for them and for their movements to be traced.  The movement is quite easy to trace; very easy to trace and if 
their answers are satisfactory to the Commission, then the Commission can make their own findings, but certainly they 
should be examined and asked the questions as to the circumstances around these 30 cattle.  Now, we were not able to 
produce that prior to the dismissal … is because we simply didn't know.  We didn't have any records.  As of the date of 
takeover, we asked for stock numbers, which a competent farm manager should have at all times.  We were given 
nothing.  We had to engage someone to go through and do a stock count of all stock.  There could be 50 missing.  There 
could be 100 missing.  There could be 200 missing. 
In fact, one of the … some evidence that I will lead later through one of our witnesses, we've … we've worked out what 
the numbers should've been, given the Agriculture Department's statistics on births and deaths, et cetera, for that … that 
sort of area.  And perhaps Mr Rosenthal Senior, who's been an active farmer, I understand, in the area and other areas, he 
will be able to off the cuff say whether those figures are right or wrong in accordance with his opinion.  We will have our 
own evidence from our own witness to support what we're stating and I … I just don't see why the application is before 
you. 

22 The appellant’s agent also stated that Laurie Rosenthal was in charge and total control of Palermo Farms at various times 
when the respondent was on leave. 

23 After hearing argument, the acting Senior Commissioner informed the parties that the summonses would be set aside.  This 
ruling was made on 31 August 2009 prior to the respondent commencing his evidence in chief.  The appellant’s agent did not 
accept that ruling and requested that the acting Senior Commissioner reconsider her ruling on a number of occasions.  The first 
occasion arose on the morning of 1 September 2009 (ts 60).  The second occasion was on the afternoon of 1 September 2009 
(ts 134).  On the next day of hearing, 2 September 2009, the appellant’s agent sought production of documents of cattle sales 
information from the respondent’s family farm from Chantel Rosenthal.  The acting Senior Commissioner informed the 
appellant’s agent that she was not prepared to order the production of the documents.  She pointed out to the appellant’s agent 
that unless an allegation was made that the respondent has taken the appellant’s cattle and that that constituted a reason for the 
dismissal then the records sought were not relevant to the application before the Commission (ts 170).  The acting Senior 
Commissioner also pointed out to the appellant’s agent that what appeared to be occurring was that the appellant’s agent was 
trying to pursue an inquiry into what happened to the lost cattle and whether the respondent was responsible for that and that 
was not the purpose of the hearing.  The appellant’s agent was also informed by the acting Senior Commissioner that: 

(a) if allegations were to be made against the respondent those allegations ought to have been made and the 
respondent be given an opportunity to answer the allegations; and 

(b) if so, then those documents might have been relevant. 
24 After about five days of evidence had been given, the acting Senior Commissioner on 5 November 2009 made an order 

requiring the appellant to file and serve further and better particulars of facts and issues of the respondent’s alleged misconduct 
and the respondent’s performance issues upon which it relied as reasons for the termination of the respondent’s employment.  
The order also required that each party file and serve names of all of their witnesses and the estimate of the time necessary for 
examination in chief and cross-examination of each of the other party’s witnesses.  The parties were also required by the order 
to advise the Commission of an estimate of the length of time their closing submissions would take and whether they would 
prefer to make closing submissions in writing.  On 7 December 2009, the appellant filed a document in which he purported to 
provide further and better particulars of misconduct and performance issues.  It is notable that the document made no 
allegation of theft or misappropriation of cattle. 

25 After hearing the parties, in writing, on 21 January 2010, the acting Senior Commissioner made the order to limit the time for 
presentation of each party’s case. 

26 In the hearing of this appeal the appellant’s agent argued that the evidence established that cattle numbers could not be 
reconciled after the respondent’s employment was terminated and that the only conclusion that could be reached is that cattle 
had been stolen by the respondent.  Despite the fact that the appellant’s agent continually raised the issue of reconciliation of 
cattle with the respondent throughout cross-examination, no allegation of theft was raised until 5 May 2010.  When this issue 
was raised the acting Senior Commissioner after hearing submissions refused to grant leave to the appellant to amend the 
particulars of defence to include an allegation of theft. 

27 In this appeal the appellant has not raised an argument that the acting Senior Commissioner erred in exercising her discretion 
to refuse leave to amend.  The appellant contends that amendment was not necessary.  He says the case against the respondent 
remained the same, that is, cattle numbers could not be reconciled and if the cattle numbers cannot be reconciled the only 
conclusion that is open is that the cattle had been stolen. 

Reasons for Decision 
28 The reasons for decision commenced by setting out in brief the background to the application.  The reasons record that the 

Commission heard evidence from: 
(a) the respondent; 
(b) Chantel Marie Rosenthal who is the respondent’s wife; 
(c) Victor John Matthews a former farm manager employed by the appellant; 
(d) David Cabassi who commenced employment as a farm manager of Palermo Farms one month after the 

respondent’s employment was terminated; and 
(e) Fiona Logan who lived on one of the Palermo farms for a period during the respondent’s employment. 

29 It is clear from the reasons for decision that the findings of fact that were made by the acting Senior Commissioner were 
determined partly by findings of credibility and partly by the application of the rule in Jones v Dunkel (1959) 101 CLR 298. 

30 The Commissioner in her reasons for decision when analysing the evidence stated that it was not her intention to set out all the 
evidence in this matter.  As to the credibility of the witnesses she stated that she had no hesitation in accepting the evidence of 
Mr Matthews or Mr Cabassi.  She found they were both straightforward and reliable, and unwavering in their evidence.  Both 
gave the impression of being truthful, and of being competent farm managers who know what constitutes good farming 
practice.  The acting Senior Commissioner also accepted as truthful the evidence of Chantel Rosenthal.   
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31 The acting Senior Commissioner found the respondent’s cross-examination difficult and problematic.  She found that on 
occasions the respondent was argumentative and refused to answer questions.  She found that this was in part brought about by 
the fact that the appellant’s agent Mr Tony Palermo, the person to whom he had previously reported, had dismissed him and 
who he saw as having done him wrong, was the person who cross-examined him.  She found that Mr Tony Palermo was not 
skilled or experienced in cross-examination and the way in which he put some questions to the respondent was unclear, 
unhelpful and often repetitive.  She also took into account that on occasion the respondent was difficult and provocative 
towards Mr Tony Palermo.  In particular she had regard to the fact that the two of them took the questioning and answering 
very personally and were combative and she had taken this into account in assessing the credibility of the respondent’s 
evidence.   

32 After making those observations the acting Senior Commissioner found that where the respondent’s evidence conflicted with 
that of Mr Matthews and Mr Cabassi, that unless the respondent’s evidence was corroborated by other evidence, she accepted 
the evidence of Mr Matthews and Mr Cabassi. 

33 Importantly, the acting Senior Commissioner made a specific finding about the failure of the appellant to call Mr Tony 
Palermo to give evidence which had an effect on the findings of fact made by the acting Senior Commissioner.  As the acting 
Senior Commissioner recorded in her reasons for decision, the evidence indicated that the farm manager of Palermo Farms 
reported to Mr Tony Palermo who conducts other business from Perth.  Whilst the farm manager had day-to-day control of the 
farm and the autonomy to make decisions about its operation, the farm manager would inform Mr Tony Palermo of issues and 
occasionally it was necessary to seek his approval in respect of matters going beyond day-to-day operations which were often 
matters which required significant expenditure.  Mr Tony Palermo was the person with whom the respondent had the most 
contact and who terminated his employment in a telephone conversation on 23 December 2008.   

34 The difficulty which arose in the acting Senior Commissioner examining the evidence was that Mr Tony Palermo did not give 
evidence.  The fact that he was not to be called was not revealed until the hearing was almost concluded.  Earlier, during the 
proceedings the appellant indicated an intention that Mr Tony Palermo would give evidence and his evidence was to take 
between one and eight days.   

35 As the hearing in May 2010 proceeded, Mr Tony Palermo sought an extension to the time that had been allowed to the 
appellant to cross-examine the respondent.  At that time the acting Senior Commissioner raised with the parties that she was 
concerned that the timeframes set out in the order of 21 January 2010 would not be met.  Mr Tony Palermo indicated on 
6 May 2010 he had revised his case, would not be calling a number of witnesses, and said that he may not give evidence.  
When it was suggested that he may not give evidence, the acting Senior Commissioner explained to him on two occasions on 
6 May 2010 (ts 508) and 14 May 2010 (ts 689) that in assessing the evidence, the Commission could give little weight to 
statements made from the bar table as against evidence given under oath by a witness subject to cross-examination.   

36 Although the appellant submitted particulars of his case in writing and made submissions, the appellant’s case relied heavily 
upon conversations between Mr Tony Palermo and the respondent, including evidence of the respondent’s alleged resignation, 
instructions and warnings said to have been given to him.  The only persons who could give evidence on those matters were 
the respondent and Mr Tony Palermo.  Without Mr Tony Palermo’s evidence, the only evidence before the acting Senior 
Commissioner was that of the respondent and some documents prepared by him and by Mr Tony Palermo.  In making findings 
of fact the acting Senior Commissioner had regard to the rule in Jones v Dunkel that an unexplained failure by a party to call a 
particular witness may, in appropriate circumstances, lead to an inference that the uncalled witness would not have assisted the 
party.   

37 In closing submissions Mr Palermo informed the acting Senior Commissioner that one of the important reasons why he had 
not given evidence is because the appellant and he had formed the view that nothing that was provided or demonstrated by the 
respondent could in any way be deemed to be harsh, offensive and unfair and consequently it was considered not necessary 
that he (Mr Tony Palermo) be called.  The acting Senior Commissioner observed in her reasons that the explanation was that 
the appellant was of the opinion that the respondent had not discharged the onus of proof.  She concluded, however, that this 
was not at law a satisfactory explanation for the failure to call the witness who could provide evidence of key matters which 
fell to the appellant to prove.  Consequently, she drew the inference that Mr Tony Palermo’s evidence would not have assisted 
the appellant.  Having regard to those findings, the acting Senior Commissioner made the following findings about the 
circumstances of the termination of employment of the respondent: 

(a) The respondent’s employment was terminated on 23 December 2008 when the appellant summarily dismissed the 
respondent for misconduct.  At that time Mr Matthews took over the running of the farm for a month until 
Mr Cabassi, the new manager, could commence. 

(b) The respondent raised a concern about his father’s health in around June 2008 when he foreshadowed to Mr Tony 
Palermo that he may have to resign his position as farm manager, consequently Mr Palermo should not let out the 
house on the farm in the event that a new farm manager may need to be engaged as such a person may need to 
live in the house.  Within a few days of advising Mr Tony Palermo of this, the respondent found out that his father 
was not ill, and the respondent advised Mr Palermo of this.  At no time did he resign.  

(c) On 20 August 2008, the respondent wrote to Mr Tony Palermo regarding the number of cattle deaths and 
suggested remedial action for the herd.  He also raised the issue of not being able to handle the requirements of 
the job in the time available.  He said “discussion of what to do would be appreciated as the farm is suffering” 
(exhibit A5). 

(d) In September 2008, the respondent heard that word had passed around the local farming community that the 
appellant was looking to replace him.  The respondent telephoned Mr Tony Palermo to ask him about it and 
Mr Palermo denied that he was sourcing a new farm manager. 

(e) Mr Cabassi was contacted by Mr Tony Palermo in around September 2008 about taking on the farm management 
and was informed that the respondent was leaving due to his father’s ill health.  In November 2008, he was asked 
if he could start work prior to 31 December 2008 and he said he could not because he needed to give notice in his 
existing job. 

(f) In late November 2008, the respondent wrote to Mr Tony Palermo (exhibit A6) expressing a number of concerns, 
suggesting that he was not being provided with the resources necessary to properly manage the farm, and noting 
that the workload had increased over time.  Mr Palermo telephoned the respondent on what appears to be 
19 December 2008 regarding the hay not being carted.  The respondent was carting hay at the time he received the 
call and he said that he could actually see Mr Palermo across the other side of the road when he received the 
phone call. 



136                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

(g) On 23 December 2008, the respondent said he started work earlier than usual, doing some work at the hills 
property.  He had started earlier because the family had some guests coming from Geraldton who would be there 
around mid-morning and he wanted to return home to be there to receive the guests.  That morning, at around 
7.30 am while he was working, the respondent received a telephone call from a Mr Mal Kentish who told him that 
he had heard that Mr Cabassi of Alcoa Farmlands had handed in his notice and was taking over as Palermo 
Farms’ manager in January 2009.  The respondent immediately rang Mr Tony Palermo and left a message on his 
voice mail saying he had heard he was being replaced by Mr Cabassi.  About two hours later, when he returned 
home, the respondent received a telephone call from Mr Tony Palermo.  He asked about what was happening and 
Mr Tony Palermo told him that if he did not like it, he could quit.  The respondent told Mr Tony Palermo that he 
would not quit to which Mr Tony Palermo responded that he (the respondent) was fired, and that he would let him 
know when the ute and mobile phone would be collected.  The respondent went back to do some work and 
collected some of his own property from the appellant’s farm including a solar powered electric fence unit.  
Mr Tony Palermo telephoned the respondent later that day and advised him that Mr Matthews would telephone 
him to make arrangements for the ute and telephone to be collected.  The respondent asked for a reason for being 
dismissed and Mr Palermo refused to give one.  According to the respondent, it was organised that on 
24 December 2008, Mr Matthews would collect the ute at around 9.00 am.  This did not go according to plan as 
Mr Matthews was early and the gate to the respondent’s farm was locked, causing Mr Matthews to leave.  The 
respondent then received a call from Mr Tony Palermo asking why he refused to hand over the ute to 
Mr Matthews.  The respondent telephoned Mr Matthews who returned to the respondent’s family farm.  The two 
of them met for what appears to have been a lengthy discussion about some aspects of the farm including the 
ordering of diesel fuel and Mr Matthews left with the farm keys.  However, the respondent refused to hand over 
what records he had relating to the management of the farm to Mr Matthews, including the farm diaries. 

38 After considering these facts, the evidence given in the proceedings and the propositions put to the respondent in cross-
examination and in submissions by the appellant’s agent, the acting Senior Commissioner made the following findings of fact: 

1. The applicant was a competent farm manager.  During cross-examination of the applicant Mr Tony Palermo said 
to him that he acknowledged that the applicant is a competent farm manager (T 179).  He was experienced in 
working on a farm and in being involved in the management of his family's farm.  I accept Mr Matthews' evidence 
that he was capable of managing the farm if he wanted to.  However, he was not experienced in running someone 
else's farm, where a higher degree of sophistication in the management and reporting might apply compared with 
that of a family operated farm. 

2. When the applicant took over management from Mr Matthews, Mr Matthews showed the applicant what was his 
usual practice in terms of keeping records and making reports to Mr Tony Palermo.  He did this by more than 
pointing to a filing cabinet where the records were kept, but by actually showing him the records.  

4.[sic] There is no evidence that the applicant was told that his failure to provide monthly reports to Mr Tony Palermo 
was unsatisfactory, or that the reports he provided were inadequate.  There is no evidence that he was counselled 
or warned about this issue.   

3.[sic] The applicant's excuse for not providing more regular and detailed reports to Mr Palermo was that he was not 
provided with the means to do it.  This is disingenuous.  Nothing prevented him providing a handwritten report 
had one been required.  In any event, he did provide annual reports, brief though they were.  

5. Managing the farm was not a job involving clocking on and off, or of a set number of hours.  There is no evidence 
of the applicant's contract of employment setting particular hours per day or per week, or of particular start and 
finish times.  Mr Matthews worked approximately 40 to 70 hours per week depending on the needs and the 
season.  The applicant worked at least 40 hours per week, sometimes more, and did so as required for dealing with 
animal welfare and safety.  The diaries are not an exhaustive record of all work done and how long he worked 
each day. (T 96).  

6. There is no evidence of any instruction or agreement that the applicant was precluded from spending some time 
working on his family's farm.   

7. I am not satisfied that the applicant refused to attend for duty on 23 December 2008.  His return to his home mid-
morning to attend a social gathering is not unusual in such an environment.  There are no time-clocks in farm 
management.  

8. I find nothing improper in him having taken that time.  
9. The applicant was able to engage assistance when required.  He asserted that he was only able to offer the award 

rate, and that in the then prevailing labour market, he could not obtain labour, other than through friends.  I do not 
accept that he was instructed by Mr Palermo to offer no more than the award rate.  I conclude that he made an 
assumption and did not act to clarify the situation or to attempt to persuade Mr Palermo to allow a higher rate of 
pay to be offered.  I believe that it was only while he was giving evidence that the applicant realised he had made 
an incorrect assumption regarding this limitation.  Mr Matthews' and Mr Cabassi's evidence demonstrates that 
when they believed that something was necessary for the good of the management of the farm, they would advise 
Mr Tony Palermo and were generally able to obtain what was necessary.  This included bringing in contractors to 
undertake planned fence replacement, and to pay higher rates than the award when appropriate. 
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10. I do not accept that Mr Tony Palermo instructed the applicant that the cattle and the farm should be kept going as 
long as they could on the bare essentials.  The applicant suggested that Mr Tony Palermo indicated that cattle 
should be kept until they were very old and unproductive and that fences ought not to be replaced – that it was 
minimal care and maintenance only.  This is contrary to the way in which both Mr Matthews and Mr Cabassi, his 
predecessor and successor, managed the farm.  It is clear that they took and take pride in the farm and the cattle 
they produced.   

11. I accept Mr Matthews' report (Ex R19) as to the state of the property within days of the applicant's dismissal.  His 
purpose was not to provide a report which was a critique of the applicant's management, but to review the farm 
and set out what needed to be done for the future.  However, it demonstrates that the farm was not at that point in 
a desirable condition.  Mr Matthews' reaction to the state of affairs which he discovered was one of 
disappointment.  

12. The size of the property to be managed increased over time, however that should not have been an impediment to 
proper management if adequate labour and resources were available.  The applicant approached Mr Tony Palermo 
in a professional manner, seeking such resources.  He did so twice in the last four months of his employment, 
firstly in his letter of 20 August 2008 (Ex A5) when he sought a discussion with Mr Tony Palermo and then in late 
November 2008 (Ex A6) when he wrote to Mr Tony Palermo again raising the issue of available resources to do 
the job.  However, it appears that by August, Mr Tony Palermo had decided to replace the applicant.  

13. There is no evidence that the applicant was aware that Fiona Logan was available and expected to assist him 
should he require it.  She gave no evidence of his [sic] being aware of this arrangement. 

14. Mr Matthews noted in his evidence that the cattle were in reasonable condition when he took over the property in 
the interim after the termination and before Mr Cabassi could commence.  However, he was critical of the way 
they were managed in terms of the timing of the marking of calves, of cattle being able to run between paddocks 
and of bulls being with the cows for a longer period thus extending the calving season.  I accept this was not best 
practice.  However, I do not conclude that there was deliberate or intentional mismanagement.  Nor was there 
incompetence to the degree necessary to conclude that there was misconduct or breach of contract.  The 
applicant's methods were those of a person used to running the family farm under the guidance of his father, not 
of someone experienced as a manger of a farm where higher standards of performance and reporting would be 
expected.  

15. All that can be found is that the applicant spent less time than Mr Matthews in his work.  His methods were less 
controlled and his approach not as focussed.  If this was unsatisfactory to the respondent, it ought to have been 
brought to his attention, and remedy required.  As noted, there is no evidence of any counselling or warning.  

16. The farm was not in a condition which Mr Palermo found satisfactory, but there is no basis for concluding that 
there was deliberate or intentional mismanagement, nor was there incompetence to the degree warranting 
dismissal for misconduct, being a breach of an essential condition, going to the heart of the contract. 

17. A considerable amount of time was spent during the hearing on reconciling the supplies of diesel fuel on the 
property at the time of dismissal.  It is clear that there is some conflict between the applicant's and Mr Matthews' 
evidence, however, given that there was hay carting and other work going on between the time of the last fuel 
delivery under the applicant's management and when Mr Matthews checked the supplies, I am unable to conclude 
that anything improper occurred regarding fuel usage by the applicant.  

18. Mr Matthews clearly stated in cross-examination that he found no evidence of cattle disappearing, rather that he 
was unable to reconcile the cattle figures between his handing over to the applicant and taking the property back 
two and a half years later.  

19. The only reliable evidence about the numbers of hay bales not carted by the time the applicant was dismissed is 
only that of the applicant.  Mr Matthews' evidence is from information he received from his son a considerable 
time after the event and is hearsay.  I accept that the hay carting was approximately one third complete at the time 
of the dismissal, and that this was not as much as Mr Matthews considered to be timely.  

20. A bundle of photographs was put into evidence including one of a super spreader. (Ex R 30).  Mr Matthews was 
asked if he would leave it in that condition and he said he hoped he would not. (T648-9).  However, this 
photograph has little probative value as there was no evidence as to where, when and by whom the photograph 
was taken or who the spreader belongs to.  There is nothing to support a conclusion that this was the state in 
which the applicant left the respondent's super spreader.  Although Mr Palermo asked the applicant about cleaning 
the super spreader, he did not put the photograph to him.  If the photograph was of the respondent's super 
spreader, it ought to have been put to the applicant for his response and was not (rule in Browne v Dunn).  Having 
said this, I note Mr Matthews' report comments generally that “(t)ractors & machinery including the ute were very 
dirty and unkempt …” (Ex R19).  

21. There was a lot of time and examination of witnesses spent on the question of identification of cattle via markings 
and tags.  In the end, it demonstrated nothing of value to the determination of the matter.  

22. A lot of time was spent in going through the records the applicant made in the diary.  Neither the applicant nor 
Mr Matthews was able to give any real assistance in using those records to determine how much time the 
applicant spent in working each day and week.  There was no suggestion that the record in the diaries was 
exhaustive of every job that was done each day, nor of how long any one task would take.  It was very clear that 
the time necessary for checking cattle could be short, or very long depending on whether the checking revealed  
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the need to take action and what that action might be.  This evidence was of little assistance and of no real 
probative value.  As noted earlier, the applicant's and Mr Matthews' evidence indicates that Mr Matthews worked 
longer hours than the applicant. 

23. The fact that the respondent engaged and paid a cartage contractor to carry cattle on many occasions does not 
negate the applicant's evidence that he also carted the respondent's cattle. 

24. There was no evidence of a refusal or failure to attend to duties. 
25. Much was made of the discrepancy in stock numbers reported by the applicant in exhibit A4.  However, 

Mr Matthews' evidence indicated that he too had made an error in his cattle figures report in June 2006. (Ex R10).  
I see nothing sinister or incompetent in either the applicant's or Mr Matthews' errors. 

39 The acting Senior Commissioner concluded that the respondent’s management of the farm was not to the standard previously 
set by Mr Matthews and Mr Tony Palermo was not happy with the respondent’s performance.  She also went on to find that 
rather than deal with the issue, Mr Tony Palermo grasped the respondent’s advice that he may have to relinquish the job on 
account of a possible issue with his father’s health.  Even though the respondent soon advised that this was not an issue, Mr 
Palermo continued down the path of finding a replacement.  During the period when he was looking for a replacement, 
Mr Tony Palermo denied this was the case when challenged about it by the respondent.  However, the acting Senior 
Commissioner found his intention to dismiss the respondent was clearly demonstrated by the fact that Mr Palermo had already 
arranged for Mr Cabassi to take over.  The acting Senior Commissioner drew the inference that Mr Tony Palermo intended to 
engineer a summary dismissal but was pre-empted when the respondent heard of Mr Cabassi’s resignation from Alcoa 
Farmlands with the purpose of taking over the role at the end of January 2009, one month later.  The respondent was 
justifiably concerned and rang Mr Tony Palermo to verify the rumour he had heard and left a message.  Mr Tony Palermo 
returned the call while the respondent was at home with his guests.  The acting Senior Commissioner found that to rely on the 
respondent being home as part of the justification for dismissing the respondent was unfair. 

40 In relation to the appellant’s contention that the respondent resigned when he advised Mr Tony Palermo that his father may be 
ill, the acting Senior Commissioner made a finding that the respondent did not resign.  She found that the respondent’s letters 
of 20 August 2008 and late November 2008 (exhibits A5 and A6 respectively) gave no indication of resignation, nor did they 
reflect that the respondent was warned that his job was in jeopardy.  Nor was there any evidence of any warnings, formal or 
otherwise, and that this was in sharp contrast with the nine letters sent to the respondent from Mr Tony Palermo in the week 
following the dismissal (see exhibits A10 to A18 inclusive). 

41 The acting Senior Commissioner found that whilst the farm was not being managed to the standard previously set by 
Mr Matthews and expected by Mr Palermo, the respondent’s conduct and performance did not amount to a demonstration of 
an intention to not be bound by an essential term of the contract and that is what is required to be demonstrated in the case of a 
dismissal purporting to be for misconduct.  

42 The acting Senior Commissioner referred to the legal principle that the onus lies on an applicant to prove that a dismissal has 
been unfair; however, there is an evidentiary onus on the employer to show that misconduct has occurred (Newmont Australia 
Ltd v The Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).  
In relation to the question of substantial and procedural fairness she had regard to the decision of the Federal Court of 
Australia in Byrne v Australian Airlines Ltd (1994) 120 ALR 274. 

43 After having regard to those authorities, the acting Senior Commissioner found that the appellant had not discharged the 
evidentiary onus which fell to him to prove that he met the requirements for a summary dismissal for misconduct.  She also 
found that whilst the respondent’s performance as farm manager was not satisfactory to the appellant, there was no evidence 
that the respondent’s performance constituted a breach of an essential term of his contract of employment.  Nor was there any 
evidence of the appellant indicating to the respondent that he fell short of the required standard in such a way that would 
justify termination on notice, let alone a summary dismissal. 

44 The acting Senior Commissioner also found there was no evidence that the appellant undertook any form of investigation into 
the circumstances which he took into account when the decision to dismiss was made.  In particular, there was no evidence 
that before deciding to dismiss the respondent, the appellant gave the respondent every, or in this case, any, reasonable 
opportunity or sufficient time to answer the allegations he subsequently made against him and there was no opportunity to 
respond to those allegations before the dismissal took place.  Further, there was no evidence that any mitigating circumstances 
were considered.  In light of these matters the acting Senior Commissioner made the finding that it was hardly surprising that 
the respondent was not co-operative in the handover to Mr Matthews or in responding to Mr Palermo’s subsequent emails. 

45 In all of those circumstances, the acting Senior Commissioner found that the dismissal was harsh and unfair.  She also found 
that the appellant had added insult to injury by inferences and subsequent allegations of theft which he sought to investigate, 
not prior to the dismissal, but during the hearing.  The acting Senior Commissioner observed that the allegation of cattle theft 
was perhaps the most serious allegation one could make against a cattle farmer and to raise such allegations without any 
evidence was clearly and rightly viewed by the respondent as a grievous injury. 

46 Having observed the parties during the course of the hearing the acting Senior Commissioner found that reinstatement was 
entirely impracticable and she made an award of compensation. 

47 The acting Senior Commissioner found that, as to the respondent’s efforts to mitigate his loss, he had applied for work in a 
range of capacities, including farm work, supervising a feedlot, refinery and mine site work.  The acting Senior Commissioner 
accepted the respondent’s evidence that he was prepared to undertake any sort of work including operating equipment and 
yard cleaning.  She found that he had applied to Alcoa at its farmlands, refinery and mine, to Charles Hull Contracting, True 
Blue Hire, Boddington Gold Mine, Worsley Alumina, Chandler McLeod Ready Workforce, Mitre 10 in Pinjarra, John Tuckey 
and Emmanuels.  He secured casual farm work at Wagerup for Alcoa Farmlands in January 2009 and continued to work in 
that capacity until the hearing was concluded in May 2010. 

48 As to the location of work, the respondent gave evidence that he was not prepared to look for work in Bunbury because he 
wished to stay relatively close to his home and to the family farm.  He also gave evidence that he did not consider travelling 
one hour each way to Bunbury for work was reasonable and said that anything more than 50 kilometres away results in a 
heavy cost of fuel to be taken from his wages.  The acting Senior Commissioner found that it was not unreasonable for the 
respondent to remain at home and not incur the additional costs or inconvenience of travelling beyond that which he currently 
did from his home to Alcoa Farmlands in Wagerup which, of itself, was not a short distance.   

49 Consequently she came to the view that she was satisfied that the respondent had attempted to mitigate his loss and there was 
no evidence to the contrary.  Accordingly she found that the respondent was entitled to compensation for the loss he had 
suffered as a result of the unfair dismissal.   

50 Evidence was given that the respondent obtained casual employment at Alcoa Farmlands through Flexi Staff carrying out farm 
work from 27 January 2009.  His rate of pay was $20.00 an hour and his hours of work varied according to the casual nature of 
the employment.  The acting Senior Commissioner found that payslips from Flexi Staff which cover the period from 
27 January 2009 until 15 August 2009 demonstrated that he worked between 20.5 hours and 48 hours each week and there 
were some limited periods where he had not worked or received payment.  His wages during that period were $17,710 gross.  
She then went on to find that the average of his income over the entire period until the conclusion of the hearing could be 
derived from that evidence which meant that he had an average remuneration of $676.78 per week. 
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51 Having regard to these findings, the acting Senior Commissioner made the following findings as to the respondent’s loss 
caused by the dismissal: 

(a) The respondent’s remuneration at the time of dismissal was a salary of $52,000 per annum plus superannuation of 
$1,181.25 per quarter which equals $4,725 per annum.  Therefore the total remuneration was $56,725 per annum 
or a weekly rate of $1,087.50.   

(b) The period over which the respondent suffered the loss was from 23 December 2008 to the last day of hearing, 
being 14 May 2010 which was 72.3 weeks at $1,087.50 per week equals $78,626.25.   

(c) The average remuneration when the respondent was employed by Flexi Staff from 27 January 2009 to 15 August 
2009 was $676.78 per week.  There was no evidence that this casual work changed after 15 August 2009.  
Therefore the respondent’s weekly loss was $1,087.50 less $676.78 being $410.72. 

(d) The period since the termination of employment was 72.3 weeks, however the period of employment with Flexi 
Staff commenced approximately five weeks after the dismissal.  Therefore the respondent’s loss was: 

(i) Five weeks at $1,087.50  $ 5,437.50 

(ii) 67.3 weeks at $410.72  $ 27,641.45 

 Total  $ 33,078.95 

52 The acting Senior Commissioner had regard to s 23A(8) of the Act that provides the amount of compensation to be awarded is 
not to exceed six months’ remuneration and found six months’ remuneration would be $56,725 ÷ 2 which equals $28,362.50. 

53 The acting Senior Commissioner found that the amounts received by the respondent by way of social security benefits were 
not to be deducted from that calculation of loss of remuneration caused by the dismissal:  Swan Yacht Club (Inc) v Bramwell 
(1998) 78 WAIG 579 at 585.  

54 As a result of these findings, the acting Senior Commissioner held that she would make an order that the appellant pay to the 
respondent the amount of $28,362.50 by way of compensation for loss arising from the unfair dismissal.  

55 In relation to the respondent’s claim for contractual entitlements, the respondent sought payment of unpaid wages for the 
period from 1 December 2008 until 23 December 2008, the latter date being the date of termination of employment, which was 
23 days’ or 3.25 weeks’ pay at $1,087.50 per week, being $3,534.37.  The acting Senior Commissioner found the evidence 
demonstrated that the respondent worked but was not paid for this period and held that he ought to be paid this amount. 

Grounds of Appeal 
56 It is convenient to deal with the grounds of appeal in the order the issues were raised in the proceedings.  Consequently we 

will deal with grounds 5 and 6 first as those grounds deal with the summonses to produce documents.   We next consider the 
issues raised in respect of case management in grounds 7 and 10.  We then deal with the issues raised in respect of bias, 
judicial conduct and unfair trials in grounds 1, 7, 10 and 14.  Finally we deal with matters relevant to the assessment of 
compensation and mitigation in grounds 11 and 13.  

Grounds 5 and 6 – Summonses to produce documents 
(a) Legal Principles – Procuring Evidence by a Summons to Witness 
57 Section 33(1)(a) of the Act provides that a party may apply to the Registrar to issue a summons in the prescribed form to any 

person to appear and give evidence before the Commission and to produce any books, papers, or other documents in his or her 
possession or control, in any way relating to the proceedings.  Pursuant to s 33(2) where a summons has been issued to, and 
duly served on, a person to appear and give evidence, the person may make application to the Commission for cause to be 
shown for him or her to appear and if cause is not shown, the person is not required to appear. 

58 It is well established that a subpoena or a summons cannot be used to obtain evidence to make a case.  In Commissioner for 
Railways v Small (1938) 38 SR (NSW) 564 at 575 Sir Frederick Jordan CJ said: 

A party is no more entitled to use a subpoena than he is a summons for interrogatories for the purpose of fishing, ie 
endeavouring not to obtain evidence to support his case but to discover whether he has a case at all. 

59 The grounds on which a subpoena or summons will be set aside were summarised by Conti J in Mandic v Phillis (2005) 
225 ALR 760; [2005] FCA 1279 at [33] as follows: 

In Trade Practices Commission v Arnotts Ltd (No 2) (1989) 21 FCR 306; 88 ALR 90 at 102 (Arnotts), Beaumont J stated 
that the issue of a subpoena would be an abuse of the process of the court if it is not used for a legitimate forensic 
purpose, referring thereby to the following passage in the reasons for judgment of Powell J in Botany Bay Instrumentation 
& Control Pty Ltd v Stewart [1984] 3 NSWLR 98 at 100–1: 
Although a reference to the authorities makes it tolerably plain that the court will exercise its undoubted jurisdiction to set 
aside a subpoena in a variety of cases, as, for example: 

1. unless the subpoena was issued for the purpose of a pending trial, hearing or application … 
2. where to require the attendance of a witness would be oppressive … 
3. where the subpoena had not been issued bona fide for the purpose of obtaining relevant evidence and the 

witness to whom the subpoena had been addressed was unable to give relevant evidence … 
4. where the subpoena has been used for the purpose of obtaining discovery or further discovery against a 

party … 
5. where the subpoena has been used for the purpose of obtaining discovery against a third party … 
6. where to require a party to comply with a subpoena to produce documents would be oppressive … 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.2391685776189535
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25tpage%25102%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.34983345075478645
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23nswlr%23sel2%253%25year%251984%25page%2598%25sel1%251984%25vol%253%25&risb=21_T10097317007&bct=A&service=citation&A=0.7777345077819201
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7. where the subpoena has been issued for a purpose which is impermissible, as, for example, “fishing”… 
the authorities do not make clear whether such classes of case to which I have referred above are to be regarded as the 
only cases in which the court will intervene, or, whether such cases are to be regarded as merely particular examples of a 
broad class of case in which the court will intervene to exercise its jurisdiction to set aside a subpoena, or, indeed, 
whether the jurisdiction to set aside a subpoena is but one part of a wider jurisdiction of the court.  It seems to me, 
however, that when, as one does, one finds assertions that the court's jurisdiction to set aside a subpoena is but part of the 
inherent jurisdiction of the court … coupled with assertions that a subpoena will be set aside if it be issued for an 
impermissible, or illegitimate, purpose, or if to require compliance with it would be oppressive … it is difficult to avoid 
the conclusion that, in reality, the court's jurisdiction to set aside a subpoena is but one aspect of the court's jurisdiction to 
act to prevent an abuse of process, and that particular classes of case which I have recorded above are to be regarded as no 
more than examples of situations which the courts, in the past, have held, and, in the future, would hold, to be cases of an 
abuse of process. 

60 His Honour in Mandic v Phillis then went on to consider two questions that Beaumont J in Trade Practices Commission v 
Arnotts Ltd (No 2) (1989) 21 FCR 306; (1989) 88 ALR 90 at 103 said should be asked in determining whether a subpoena was 
issued for a legitimate forensic purpose: 

[35] … 
(1) Does the material sought have an apparent relevance to the issues in the principal proceedings, that is, is 

adjectival, as distinct from substantive, relevance established?  Does the subpoena have a legitimate 
forensic purpose to this extent?  This involves a consideration of the matter from the standpoint of [the 
issuing party]. 

(2) Is the subpoena seriously and unfairly burdensome or prejudicial?  This is to look at the matter from the 
point of view of [the party subpoenaed]. 

[36] His Honour (at 103) referred to the meaning of ‘apparent relevance’ in the following terms: 
The test of adjectival relevance is satisfied if the material has apparent relevance.  In my opinion, the 
documentation called for here could possibly throw light on the issues in the main case. In my opinion, adjectival 
relevance is established. 

In Kimberley Homes at 115–6, Hill J referred with approval to Beaumont J's test for relevance and emphasised that it was 
not necessary for the court to determine whether the documentation or material the subject of the subpoena would be 
admissible in any final hearing of the proceedings.  Although it is not necessary for the material to meet the standards of 
relevance required of evidence adduced at trial, Hill J considered that it was appropriate to have regard to the issues in 
dispute, as they appeared in the pleadings.  In Cosco Holdings Pty Ltd v Commissioner for Taxation [1997] FCA 1504, 
Spender J also considered Beaumont J's test of ‘adjectival relevance’ and explained it (at 439) as follows: 

Notwithstanding the use of the word ‘possibly’ in this paragraph, in my opinion, that word is not used in any 
speculative sense.  I take his Honour's conclusion expressed in that paragraph as an acquiescence to the 
correctness of the submission that the material sought could reasonably be expected to throw light on some of the 
issues in the principal proceedings.  It is not a question of looking at the documents to see if the documents might 
permit a case to be made. 

As is the case presently before the court, Spender J was there concerned with a submission that a request for documents 
(contained in a summons) amounted to merely a ‘fishing expedition’. 

61 A wish to see documents to see if they may assist my case is not sufficient:  Carroll v The Attorney General for New South 
Wales (1993) 78 A Crim R 162 (Mahoney AP) (182); New South Wales Commissioner of Police v Tuxford [2002] NSWCA 
139 [27].  It is also ‘fishing’ to seek to obtain material which might enable a party to make a different case:  Cosgrove v 
Hooker Rex (Administration) (Vic) Pty Ltd [1988] FCA 269 [25]. 

62 It is clear from the class of documents sought in this matter that the appellant was seeking to ‘fish’ through the cattle records 
of the respondent’s family farm in the hope that some evidence of theft or inappropriate conduct by the respondent may 
emerge.  As Hunt J in R v Saleam (1989) 16 NSWLR 14 at 17 said such an exercise: 

[G]ave every appearance of a fishing expedition, in the sense that the appellant had no evidence that fish of a particular 
kind were in the pool but wanted to drag the pool in order to find out whether there were any such fish there or not:  
Associated Dominions Assurance Society Pty Ltd v John Fairfax & Sons Pty Ltd (1952) 72 WN (NSW) 250 at 254. 

63 At the hearing of the appeal the appellant’s agent conceded that the appellant was seeking to fish through the records of the 
respondent’s family company (appeal ts 15 - 16).  He also submitted that it was appropriate to use the hearing to investigate 
the missing cattle and provide a means to produce ‘missing’ documents.  Whilst the Commission is not a court of pleadings, 
the issues stated in the application, notice of answer and counter proposal and any particulars given by either party determine 
the bounds of relevance.  In the absence of any allegation of misappropriation of cattle by the respondent being directly put in 
issue by the appellant in his particulars of defence, the summonses to Laurie Rosenthal and Nadine Rosenthal to produce the 
documents specified in each summons were not for a permissible purpose. 

64 The appellant argued in this appeal that he also sought production from Laurie Rosenthal any records of wages paid to the 
respondent for work on the family farm that was undertaken by the respondent when he was employed by the appellant and 
after the respondent's employment ceased.  Whilst such records, if they existed may have been relevant to the issue whether 
the respondent had a conflict of interest by working on his family farm whilst employed by the appellant, the scope of the 
description of documents described in the witness summonses served on Laurie Rosenthal and Nadine Rosenthal did not seek 
production of such records.  Each summons simply sought the production of various stock records.  In any event, the appellant 
never put to the acting Senior Commissioner that he sought the production of wage records from Laurie Rosenthal or Nadine 
Rosenthal.  It is a well established principle that a party is bound by the case that they 'run' at first instance.  If such a point is 
not raised or argued at first instance, except in exceptional circumstances it can not raised on appeal: Metwally v University of 
Wollongong [1985] HCA 28; (1985) 60 ALR 68, 71; (1985) 59 ALJR 481, 483. 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.2391685776189535
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25tpage%25102%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.34983345075478645
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65 During the hearing of this appeal the appellant’s agent also informed the Full Bench that the oral evidence the appellant sought 
to adduce from Laurie Rosenthal related to when the respondent went on leave and consigned the whole farming operations to 
his father.  The questions the appellant wished to ask were as follows (appeal ts 11): 

[W]hat was handed over? What stock numbers was he given and when Mr Charles Rosenthal returned from leave, what 
stock numbers were handed back? Now, this is in light of the company Rosenthal carrying the same stock brand and the 
same stock breed as what the Palermo farms carried. That relates back to the missing numbers. That relates back to the 
reconciliation. 
Now, if in fact Mr Rosenthal senior was just given a key to the ute and say, "I'm going to leave. Here you are," well, that's 
not how things happen. So he would have been examined on that. 

66 Insofar as the summons to Laurie Rosenthal to give oral evidence about stock numbers consigned to him by the respondent 
when the respondent went on leave, we are not satisfied that evidence about this issue was relevant to the issues raised in the 
appellant’s particulars and the line of proposed questioning appeared also to be fishing.  The only occasion when the 
respondent went on leave was for two weeks in June 2007 and on that occasion the respondent’s duties were carried out by a 
Mr Tim Venn (ts 131 - 132).  The respondent’s uncontradicted evidence was that his father looked after the appellant’s farm 
for one weekend when the respondent was away in early June 2008 and that the respondent instructed his father to make sure 
everything was in order and nothing was on the road (ts 272 and 286 - 287).  When the respondent was asked whether he gave 
his father cattle numbers (of stock on the appellant’s farm), the respondent said, ‘No’ (ts 272 - 273).  When regard is had to 
this evidence, in the absence of any other evidence, it would be difficult to draw an inference that the appellant’s whole 
farming operations were consigned to Laurie Rosenthal.  In any event, it would be difficult to draw an inference that the 
evidence sought to be adduced from Laurie Rosenthal would be of assistance in this matter as the respondent was summarily 
dismissed in December 2008 and the appellant contended at the hearing that the crucial period leading to the dismissal was 
25 November 2008 to 23 December 2008, yet the time Laurie Rosenthal was looking after the Palermo farms was in July 2008 
which is a period in time distant to the time of the dismissal. 

67 In relation to Nadine Rosenthal, the appellant sought to question the respondent’s mother about a computer owned by her that 
was used by the respondent’s wife Chantel Rosenthal to type stock reports and other documents.  The appellant’s agent 
explained to the Full Bench that the purpose of examining Nadine Rosenthal was about information that was put on the 
computer (appeal ts 11).  The purpose or relevance of such examination is not clear.  As the acting Senior Commissioner 
remarked in reasons for decision given on 15 January 2010, which are set out in paragraph [94] of these reasons, there is no 
indication of what, if any, further evidence regarding information that was processed on Nadine Rosenthal’s computer that 
could be necessary for the purpose of the hearing. 

68 For these reasons we are not satisfied that the acting Senior Commissioner erred in setting aside the summonses to Laurie 
Rosenthal and Nadine Rosenthal. 

Grounds 7 and 10 – Case Management 
69 Ground 7 raises an argument that the acting Senior Commissioner erred in imposing strict limits on the examination and cross-

examination of witnesses.  In particular: 
(a) The time limits were imposed because the acting Senior Commissioner lost control of the matter in that or 

because the respondent refused to answer questions.  
(b) The time limits left no time for the appellant, his agent Tony Palermo, and other proposed witnesses to give 

evidence. 
(c) If the respondent had answered the questions put to him (in cross-examination) the whole hearing would have 

been concluded in three to five days. 
70 These grounds inherently raise the question whether the appellant was denied natural justice and/or a fair hearing. 
71 Grounds 7 and 10 also raise an argument that if the acting Senior Commissioner had directed the respondent to produce 

records to reconcile stock numbers and if the respondent had answered questions put to him in cross-examination much of the 
hearing time would not have been necessary. 

(a) Legal Principles – Natural Justice and the Right to a Fair Hearing 
72 It is well established that the question of whether the appellant was denied procedural fairness by the imposition of time limits 

on the presentation of the appellant’s case turns on a consideration of fairness in all the circumstances of the case, the nature of 
the inquiry, the rules under which the tribunal is acting and the subject matter that is being dealt with:  National Companies 
and Securities Commission v The News Corporation Ltd [1984] HCA 29; (1984) 156 CLR 296, (311 - 312) (Gibbs CJ) and 
(319 - 320) (Mason, Wilson and Dawson JJ).  In Kioa v West [1985] HCA 81; (1985) 159 CLR 550 Mason J observed (585): 

[T]he expression ‘procedural fairness’ more aptly conveys the notion of a flexible obligation to adopt fair procedures 
which are appropriate and adapted to the circumstances of the particular case.  The statutory power must be exercised 
fairly, i.e. in accordance with procedures that are fair to the individual considered in the light of the statutory 
requirements, the interests of the individual and the interests and purposes, whether public or private, which the statute 
seeks to advance or protect or permits to be taken into account as legitimate considerations: cf. Salemi [No. 2] ((1977) 
137 CLR 396 at 451), per Jacobs J. 

(See also observations of Brennan J in Kioa (612 - 614)). 
73 In considering the nature of proceedings in the Commission and the rules under which the Commission is required to act, it is 

important that the nature of the jurisdiction and the powers of the Commission to enquire into and deal with any industrial 
matter under s 23 by an application brought under s 29(1)(b) of the Act are such that the dispute ought to be arbitrated with 
reasonable expedition:  MRTA of WA Inc v Tsakisiris [2007] WAIRC 01121; (2007) 87 WAIG 2795.  The Commission is not 
a court of pleadings.  It is required by s 26 of the Act to act according to equity, good conscience and the substantial merits of 
the case and without regard to technicalities and legal form.  However, the nature of an enquiry under s 23(1) of the Act is not 
inquisitorial in the sense that the Commission can undertake an enquiry outside the bounds of particulars.  Particulars of a 
claim and corresponding particulars of defence to a claim are necessary to avoid a trial by ambush.  Such particulars need not 
be drafted with any finesse or to the same extent as required in a court of pleadings but must leave the opposing party in no 
doubt as to what is alleged so as to enable the opposing party to know what case he or she is required to meet.  Proceedings 
brought by an employee under s 29(1)(b) of the Act are adversial in nature and as such, once particulars are given each party is 
entitled to run their case on the basis that the particulars set the boundaries of relevant issues in dispute.  Unless an application 
to amend particulars is granted, a party should be bound by the particulars they have provided. 
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(b) Case Management – Legal Principles 
74 Although the appellant sought unsuccessfully to amend its grounds of appeal to set aside the order made on 21 January 2010 

by the acting Senior Commissioner which imposed time limits on the examination and cross-examination of witnesses, the 
appellant is not prohibited from raising a ground of appeal that challenges an interlocutory order in an appeal against a final 
decision, if the interlocutory order affects the substantive rights of a party, or put another way affects the final result:  Gerlach 
v Clifton Bricks Pty Ltd [2002] HCA 22; (2002) 209 CLR 478 (Gaudron, McHugh and Hayne JJ) [4] - [6]. 

75 Where an error in making the interlocutory order is established in fact or in law, this principle is qualified by the requirement 
that a new trial will not be ordered if the error has not resulted in any miscarriage of justice:  Gerlach (Gaudron, McHugh and 
Hayne JJ) [7]. 

76 The acting Senior Commissioner exercised a discretion to impose time limits on the presentation of the parties’ cases pursuant 
to s 27(1)(ha) of the Act.  Section 27(1)(ha) provides: 

(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  
… 
(ha) determine the periods that are reasonably necessary for the fair and adequate presentation of the respective 

cases of the parties to the proceedings and require that the cases be presented within the respective 
periods; 

77 The decision of the acting Senior Commissioner to impose the time limits was a discretionary decision.  As Ritter AP in 
Hornsby v Elders Ltd [2006] WAIRC 04463; (2006) 86 WAIG 1229 explained in an appeal against a discretion decision: 

[47] … There are limits to the circumstances in which an appeal against such a discretionary decision may be allowed.  
These limits are partly due to the nature of a discretionary decision, involving a decision making process in which 
no one consideration and no combination of considerations is necessarily determinative of the result, so that the 
decision maker is allowed some latitude as to the choice of decision to be made (see Coal and Allied Operations 
Pty Ltd v AIRC and Others (2000) 203 CLR 194 per Gleeson CJ, Gaudron and Hayne JJ at paragraph [19]). 

[48] The limits upon appellate intervention were described in the following way by Dixon, Evatt and McTiernan JJ in 
House v The King (1936) 55 CLR 499 at 504-505 in a passage which has been cited and quoted in numerous 
decisions of the Full Bench:- 

‘The manner in which an appeal against an exercise of discretion should be determined is governed by 
established principles.  It is not enough that the judges composing the appellate court consider that, if 
they had been in the position of the primary judge, they would have taken a different course.  It must 
appear that some error has been made in exercising the discretion.  If the judge acts upon a wrong 
principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he 
does not take into account some material consideration, then his determination should be reviewed and 
the appellate court may exercise its own discretion in substitution for his if it has the materials for doing 
so.  It may not appear how the primary judge has reached the result embodied in his order, but, if upon 
the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has 
been a failure properly to exercise the discretion which the law reposes in the court of first instance.  In 
such a case, although the nature of the error may not be discoverable, the exercise of the discretion is 
reviewed on the ground that a substantial wrong has in fact occurred.’ 

78 To consider whether an error has been made in the exercise of discretion under s 27(1)(ha) of the Act it is necessary to 
construe the condition of the power. 

79 The conditions of exercise of the discretion enabling the imposition of time limits are that the periods imposed must be 
reasonably necessary for the fair and adequate presentation of the respective cases of the parties.  It is implicit in s 27(1)(ha) 
that in considering what is fair and adequate for the presentation of evidence, regard must be had to what is fair and adequate 
for each party to the proceedings.  Regard must also be had to what is reasonably necessary for the fair and adequate 
presentation of each case.  The words ‘determine the periods that are reasonably necessary’ raise an evaluative judgment.  It is 
not what one party or both parties would subjectively regard as reasonably necessary, but requires the Commissioner who is 
considering exercising the power under s 27(1)(ha) to assess all relevant evidence and material that is before the Commission 
in the matter in question.  In particular, regard should be had to the matters stated in each application, the notice of answer and 
counter proposal and any particulars of claim and answer filed by each party.  Regard also should be had to whether any 
evidence had been adduced and whether that evidence (if any) had been dealt with efficiently in examination in chief and in 
cross-examination.  Regard should also be had to the following provisions of the Act which set parameters of case 
management principles: 

(i) Section 22B of the Act which requires the Commission to act with as much speed as the requirements of the Act 
and a proper consideration of the matter before it permit; 

(ii) To object s 6(c) of the Act which provides that it is a principal object of the Act to provide means for preventing 
and settling industrial disputes not resolved by amicable agreement, with the maximum of expedition and the 
minimum of legal form and technicality; 

(iii) Section 26(1)(a), s 26(1)(b) and s 26(1)(c) of the Act which requires the Commission in the exercise of its 
jurisdiction under the Act to: 

(a) … act according to equity, good conscience, and the substantial merits of the case without regard 
to technicalities or legal forms; 

(b) … not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 
thinks just; 

(c) … have regard for the interests of the persons immediately concerned whether directly affected or 
not and, where appropriate, for the interests of the community as a whole; and 
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(iv) Section 27(1)(ha) of the Act which provides for part of the principles that guide case flow management of matters 
in the Commission.  Section 27(1)(ha) provides: 

(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before 
it —  
… 
(ha) determine the periods that are reasonably necessary for the fair and adequate presentation 

of the respective cases of the parties to the proceedings and require that the cases be 
presented within the respective periods; 

(v) Section 27(1)(a) of the Act which empowers the Commission in relation to any matter a discretion: 
(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further 

hearing or determining the matter or part if it is satisfied —  
(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not necessary or desirable in the public interest; 
(iii) that the person who referred the matter to the Commission does not have a sufficient 

interest in the matter; or 
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof 

discontinued, as the case may be; 
(vi) Section 27(1)(v) of the Act, which provides that except as otherwise provided in this Act, the Commission may in 

relation to any matter before it: 
generally give all such directions and do all such things as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

This provision does not create a separate substantive head of power but creates power to regulate the method by 
which the Commission may exercise the jurisdiction conferred on it by other sections of the Act:  Robe River Iron 
Associates v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1986) 67 WAIG 
315; applied in Re The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 
Workers – Western Australian Branch [2000] WASCA 233; (2000) 80 WAIG 4577.  Section 27(1)(v) must be 
read in the context of the specific powers which precede it in s 27(1):  Aussie Online Ltd v Lane [2001] WAIRC 
03497; (2001) 81 WAIG 2511. 

80 These provisions together with the requirements of procedural fairness and the provision of a fair hearing establish the 
following statutory case management regime that: 

(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and technicality but 
allows for a proper and just consideration of matters; 

(b) When managing a matter the Commission should have regard not only to the interests of each party but to 
interests of the public in the efficient use of resources of the Commission; 

(c) There should be a fair and reasonable opportunity to both parties to each present their case.  A determination of 
what is fair and reasonable in the circumstances of a matter should have regard to the matters raised in (a) and (b) 
above and: 
(i) The parameters of relevant matters set by the particulars given by each party in the application, notice of 

answer and any other particulars. 
(ii) What is reasonably required for the efficient presentation by each party of their case. 
(iii) The principle that each party should not be left in any doubt about what is alleged against them and the 

opposing case they are required to meet. 
81 Part of dealing with a matter in a just way is to ensure that the procedures adopted and the length given to a party to present 

their case has some proportionality to the value, importance and complexity of the case.  Except for the power to dismiss 
matters in s 27(1) of the Act and the dispensation of formal rules of evidence in s 26(1) of the Act, similar principles are 
embodied in the case management regimes of other courts (see for example O 1 r 4A and r 4B of the Rules of the Supreme 
Court (1971) (WA)). 

(c) Has a Failure to Properly Exercise the Discretion to Impose Time Limits been Demonstrated? 
82 The imposition of time limits was first raised in the proceedings after four days of hearing.  The parties had entered into 

negotiations on 21 October 2009 with the assistance of a Deputy Registrar of the Commission in an attempt to resolve the 
respondent’s claims.  Later that day the parties appeared before the acting Senior Commissioner and informed her that 
negotiations had failed.  At that time counsel for the respondent made an application for the appellant to provide further and 
better particulars of his answer to the claims as a number of matters had been raised in cross-examination of the respondent 
that had not been raised in the proceedings.  These matters were: 

(a) allegations relevant to animal welfare; 
(b) of conflict of interest; 
(c) the respondent using for his own personal use the appellant’s fire pump; 
(d) the possible theft of an electric fence unit (ts 377). 

83 The respondent’s counsel also made an application that there be a direction that cross-examination be limited to the issues 
raised in the appellant’s particulars provided on 8 June 2009 and that the time for presentation of the appellant’s case be 
limited to those issues. 
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84 The appellant’s agent, Mr Tony Palermo, did not respond directly to issues about the particulars but said that it was the 
appellant’s view that the respondent had prolonged the case as during cross-examination the respondent had been evasive and 
had not answered many questions (ts 382).  The acting Senior Commissioner acknowledged that the appellant’s agent had 
been frustrated but then importantly said (ts 383): 

SCOTT ASC:  The … the difficulty … part of the difficulty … and … and I appreciate you saying that with the benefit 
of hindsight you might have done things differently yourself.  One of the concerns I have is that at this point, with having 
had three days of evidence, it's not clear to me what is the basis for dismissal such that the applicant has to prove his case 
against those - - - 
MR T. PALERMO:  Sure. 
SCOTT ASC: - - -  those things. 
MR T. PALERMO:  Well - - - 
SCOTT ASC:  And at this point there's been a lot of evidence that you've brought or a lot of things you've put to the 
applicant, such as documents that I've commented on that you don't need a document to ask a question. 
MR T. PALERMO:  Sure.  Sure. 
SCOTT ASC:  And I think that's a question of your experience in this area and I … I don't criticise you for that, but I'm 
just saying that's one of the things that has a tendency to take longer than is necessary because you are attempting to … to 
do it in a way that you think is appropriate when it's not necessary, but what … what I'm concerned about is that if you're 
going to get to particulars of misconduct and particulars of performance issues, we've been a long way down the track in 
the evidence and those things haven't yet become clear. 

85 The appellant’s agent then informed the acting Senior Commissioner that they had no issue with the acting Senior 
Commissioner exercising her power under s 27(1)(ha) of the Act and also agreed to provide particulars of misconduct and 
performance issues (ts 384).  The appellant’s agent, however, informed the acting Senior Commissioner that he was not in a 
position to provide those particulars that day but because of other commitments he needed 60 days and could provide the 
particulars by 14 December 2009.  The acting Senior Commissioner pointed out to the appellant’s agent that one would have 
thought that being halfway through the cross-examination of the respondent he would be able to state in short form the reasons 
why the respondent was dismissed (ts 386).  The acting Senior Commissioner then said: 

SCOTT ASC:  Well, look, I understand you've got a life outside of this place. 
MR T. PALERMO:  - - - that's … that's the problem. 
SCOTT ASC:  That doesn't alter the fact that I … I need to get this hearing on track. 
MR T. PALERMO:  Yes. 
SCOTT ASC:  And what I - - - 
MR T. PALERMO:  But all we ask is some additional time. 
SCOTT ASC:  - - - I'm looking at issuing directions.  I don't want to issue a direction that is going to be oppressive on 
you.  By the same token, the … the applicant ought to be able to know at this point in time, at this point in the hearing … 
he ought to have been able to know before the hearing, the specifics of the … the reasons for dismissal. 
MR T. PALERMO:  Well we obviously feel that the reasons are outlined.  If you want to issue directions for further 
clarification and further statements - - - 
SCOTT ASC:  All right.  All right. 
MR T. PALERMO:  - - - there is no problem at all. 
SCOTT ASC:  All right.  Thank you for that. 
MR T. PALERMO:  So if … if I can make perhaps the final request, if, say, by 14 or 15 December, I'm sure that we'll 
… we'll have it as soon as practicable - - - 
SCOTT ASC:  All right, thank you, Mr Palermo.  The other issue that I wanted to raise with you is … is this issue of 
limitations on the period of time it will take for the parties' respective cases.  Now, what I'd ask you to do, Mr Palermo, is 
give some thought to time frames, and I appreciate that you've had some difficulty.  I don't deny the difficulty you've had 
that Mr Rosenthal has not promptly answered your questions and sometimes that's … that's been … well, I won't 
comment on that, but … but I've had to direct him on a number of occasions to answer that question … that … that's not 
denied and I think he would need to be … there's a skill to asking questions that enables the questioner not to get drawn 
into a debate and I think that's something you need to focus on, too, which would assist on … in moving things along. 
What I would ask you to do is some … give … give some thought to putting down in writing to me the names of your 
witnesses and how long you anticipate that each of them will take in examination-in-chief and how much longer you think 
… given the history to date, how much longer you think you will be with the applicant, given the issues you're going to 
identify as being specific reasons for dismissal and I'll ask the applicant's solicitors to do the same so that I will have a 
schedule and we can keep a running tally of how things are going so that I can move things along and ensure that we're 
not going off down different burrows behind different rabbits. 
MR T. PALERMO:  Very well. I … I don't have any objections to that. 

86 On 5 November 2009, the acting Senior Commissioner made an interlocutory order requiring among other matters that the 
appellant provide further and better particulars of defence.  In the reasons for decision given when making the order made on 
5 November 2009 the acting Senior Commissioner stated she was concerned at the pace at which the hearing was proceeding 
and she wished to put in place mechanisms for focussing the parties’ attention on the issues in dispute between them and for 
specifying and limiting the times for the conduct of the hearing.  The acting Senior Commissioner also recorded in the reasons  
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for decision that although the appellant had filed and served a document dated 8 June 2009 which provided some further and 
better particulars of the appellant’s reasons for dismissal other matters continued to arise during the course of the hearing and 
it was difficult to determine whether they were matters upon which the appellant relied for its decision to terminate the 
employment and thus relevant to the proceedings. 

87 On 7 December 2009, the appellant responded to the acting Senior Commissioner’s order in respect of further and better 
particulars of alleged misconduct and performance issues in a letter stating that these ‘are fairly well outlined in the 
Respondent’s statement of 8 June 2009’.  The letter then set out some additional information.  This information was as 
follows: 

• The documentation that has to date been submitted in evidence and documentation that will continue to be 
submitted in evidence consists of documentation from Mr Vic Matthews during the period of his employment, 
documentation during the period of Mr Rosenthal's employment, and documentation post-Mr Rosenthal's 
employment.  The documentation consists of rainfall charts, hay cutting records, fertiliser records, farm reports, 
general farm documentation, and all details relating to stock numbers.  The records that apply and that have been 
submitted during Mr Mathews' [sic] employment were left to Mr Rosenthal upon him taking up full time 
employment as a basis and guide from which to work from.  Mr Rosenthal was aware of the content of the 
documentation as he immediately prior to his full time appointment had been working on a part-time basis 
assisting Mr Matthews and was made fully aware of the documentation required to conduct the farming 
operations. Mr Matthews will give evidence that these records were not only provided to Mr Rosenthal but 
explained to him.  Mr Rosenthal had denied, and in the first instance, not even acknowledged the existence of the 
records, but then has given evidence that he was not aware of the content of the records provided to him by Mr 
Matthews. Mr Rosenthal during cross examination then reluctantly admitted to the records being in the ‘office’.  
Records are paramount to conducting the farming activities and that is the reason why the documentation has been 
submitted and will continue to be submitted in evidence. 

• Upon Mr Rosenthal resigning due to his father's illness, his work performance deteriorated.  He has so far given 
evidence that he had no record and was not able to keep stock number records, produce farm reports, and 
document other farming matters as a computer was not provided to him.  Mr Rosenthal kept a pocket notebook as 
did Mr Matthews from which stock numbers and movements were recorded.  A computer was offered by me but 
the offer was not taken up on.  Mr Rosenthal stated he did not know how to use one.  If Mr Rosenthal can avail 
himself to provide a full and itemised reconciliation of all matters to do with stock prior to the hearing 
reconvening, then I estimate that not only will his time on the stand be reduced to say, 1 to 2 days, but possibly 
many of the other witnesses may not be required at all. 

88 The letter also made a written request that the acting Senior Commissioner reconsider her decision not to allow 
Laurie Rosenthal and Nadine Rosenthal to appear to give evidence.  The appellant firstly stated that if the acting Senior 
Commissioner stood by her ruling that he would have no alternative but to lodge an appeal against the ruling.  The second 
reason given for the request was that: 

Evidence has so far been given by Mr Rosenthal of certain critical information that was processed on Mrs Rosenthal 
Senior's computer.  Despite continuous requests, the computer has not been produced.  Mrs Rosenthal Senior is required 
to give evidence not only of the ownership of the computer but of the information that was processed on her computer.  I 
can have a computer analyst examine the computer either at or prior to the hearing continuing so as to reduce hearing 
time.  Mr Rosenthal Senior is required to give evidence as it appears from what Mr Rosenthal has stated in cross-
examination that at times while he was on leave he consigned the farm and all farming operations without authority to his 
father.  His father needs to be cross-examined as to the duties he undertook, stock numbers consigned to him and stock 
numbers re-consigned upon completing his ‘caretaking’ role. 

89 The appellant sought leave in the letter to amend any defence matters with a right to have the ability to set-off and 
counterclaim for damages that he had incurred either as a result of the respondent’s negligence or refusal to attend to duties.  
This application was refused by the acting Senior Commissioner on grounds the Commission has no power to award damages 
to an employer ([47] reasons for decision given on 6 July 2010). 

90 The appellant’s letter dated 7 December 2009 also set out the following list of the names of the appellant’s witnesses and an 
estimate of times for examination in chief and cross-examination: 

• Charles Rosenthal - 3 to 8 days 
• Mr Rosenthal Senior - 1 day 
• Mrs Rosenthal Senior - 3 hours 
• Chantel Rosenthal - 3 hours 
• Vic Matthews - 2 to 4 days 
• Tony Palermo - 1 to 8 days 
• John Palermo - 6 hours 
• Noel Nancarrow - 4 hours 
• Todd Nancarrow - 4 hours 
• Bob Nancarrow- 4 hours 
• Michael Venn - 1 day 
• Tim Venn - 2 days 
• David Cabassi - 2 days 
• Rachel Cosentino - 2 hours 
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91 The appellant also stated in the letter that if some matters could be adhered to and agreed to prior to the rescheduled hearing he 
could see no reason why the rescheduled hearing could not be completed in three to four days.   

92 As set out above, the appellant purported to provide the further and better particulars of alleged misconduct and performance 
issues in a letter dated 7 December 2009.  However, the information provided did not clearly state any issues of misconduct 
and performance.  Importantly the matters raised did not address any of the issues raised by the appellant’s counsel on 
21 October 2009 (ts 377) as issues that had been raised in cross-examination that were outside the parameters of the particulars 
given on 8 June 2009. 

93 The appellant’s letter of 7 December 2009 also purported to contain an estimate of the time needed to complete cross-
examination of the respondent and examination in chief of the appellant’s witnesses as approximately 14 days to 30 days.  We 
use the word purported as the timeframes suggested for some witnesses could not be described as proper estimates because of 
the wide scope of time said to be required for some witnesses. 

94 On 21 January 2010, after a speaking to the minutes the acting Senior Commissioner made the following interlocutory order 
that the Commission: 

1. Declares that the periods set out in Order 2 hereunder are those reasonably necessary for the fair and adequate 
presentation of the parties' respective cases; 

2. Orders that the parties shall present their cases in accordance with the maximum periods set out below: 
(a) completion of the cross examination of the applicant, Charles Henry Rosenthal – a further day; 
(b) completion of the evidence of Victor John Matthews: 

(i) examination in chief – a further half day or 2.5 hours, whichever is greater; 
(ii) cross examination – 1.5 hours. 

(c) evidence of Tony Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 1.5 hours. 

(d) evidence of John Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 30 minutes. 

(e) evidence of Noel Nancarow: 
(i) examination in chief – 1 hour; 
(ii) cross examination – 10 minutes. 

(f) evidence of Todd Nancarrow, Bob Nancarrow, Michael Venn and Tim Venn: 
(i) examination in chief – 1 hour each: 
(ii) cross examination – by application, provided that it shall be no more than thirty minutes each. 

(g) evidence of David Cabassi: 
(i) examination in chief – one hour; 
(ii) cross examination – 20 minutes. 

3. Orders that closing submissions be made orally at the conclusion of the evidence, with each of the respondent and 
applicant being limited to 1 hour. 

4. The hearing of this matter shall be re listed for a period of 5 days at which time it shall conclude unless further 
time is allowed. 

95 The acting Senior Commissioned issued reasons for decision for making this order on 15 January 2010.  In her reasons the 
acting Senior Commissioner observed [10] – [27]: 

I have considered the history of this matter.  That history includes that the matter was listed for three days, and it was 
listed for a further two days, although some of that latter period was utilised for conciliation.  Mr Rosenthal's evidence has 
already taken an inordinate time due to the way questions have been framed; an inefficient and time consuming method of 
cross-examination; a lack of clarity as to the reasons for dismissal, and due to Mr Rosenthal being reluctant to answer and 
unhelpful in answering questions such that he was required to be directed to answer on a number of occasions.  The 
manner in which the respondent in particular has approached the hearing to date has lacked discipline and if such an 
approach were to continue, it is conceivable that the hearing would drag on indefinitely.  This is further evidenced by the 
lack of precision in the respondent's estimates of the length of time it will take for examination in chief of Mr Tony 
Palermo, the respondent's own agent, where the estimate is between one and eight days, and for Mr Matthews, a further 
two to four days. 
The Commission is not obliged to allow parties to take as long as they please.  It has an obligation to conduct hearings in 
an expeditious manner, and to do so in a manner which is fair to both sides.  To allow one side to proceed in a manner 
which places no obligation on that party to conduct it's case efficiently would be an inefficient use of the Commission's 
time, but also unfair and costly on the other party.  Section 27(1)(ha) recognises the need for the Commission to impose 
limits in appropriate circumstances. 
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Reviewing the history of this matter has reinforced my view as to the need for and appropriateness of issuing orders for 
the purpose of limiting the period for presentation of the parties' respective cases pursuant to s 27(1)(ha) of the Industrial 
Relations Act, 1979 (‘the Act’) to ensure that the hearing is conducted in a manner envisaged by s 26(1)(a) of the Act, in 
particular by the respondent's proposals in respect of the length of time that it intends its witnesses to be under 
examination in chief.   
I note also that the respondent suggests that Chantel Rosenthal be under examination for three hours, however, Chantel 
Marie Rosenthal, the wife of the applicant, gave evidence on 2 September 2009 and was cross-examined.  Her evidence 
concluded that day.  There is no indication as to why she ought to be recalled.   
The respondent seeks that I reconsider my decision made early in proceedings to discharge summonses issued to Mr 
Rosenthal Snr and Mrs Rosenthal Snr.  The suggestion contained within Mr Palermo's letter of 7 December is two-fold: 

1. That if I do not reconsider that ruling then he ‘will have no alternative but to lodge an appeal against the 
ruling’. 

2. That evidence given by the applicant: 
‘of certain critical information that was processed on Mrs Rosenthal Senior's computer.  Despite 
continuous requests, the computer has not been produced.  Mrs Rosenthal Senior is required to 
give evidence not only of the ownership of the computer but of the information that was processed 
on her computer.  I can have a computer analyst examine the computer either at or prior to the 
hearing continuing so as to reduce hearing time’. 

I have considered whether it is appropriate to reconsider my earlier decision regarding Mr and Mrs Rosenthal Snr being 
summonsed and my view on that matter has not changed.   
The evidence given by Chantel Rosenthal as to her use of the computer stands.  Appropriate conclusions can be drawn 
from that applying the rules of evidence.  Furthermore, it would appear that Mr Palermo wishes to examine Mrs 
Rosenthal Snr not only as to the ownership of the computer but about the information that was processed on her 
computer.  The only question which arose during Chantel Rosenthal's evidence was the date upon which a particular 
document was typed.  Her evidence stands as it is and there is no indication as to why that evidence should or should not 
be accepted.  Further, there is no indication of what, if any, further evidence regarding ‘information that was processed on 
her computer’ was necessary for the purpose of this hearing, and why Mrs Rosenthal Snr ought to be examined about that.   
As to Mr Rosenthal Snr, the respondent says that he is required to give evidence:   

‘as it appears from what Mr Rosenthal (the applicant) has stated in cross-examination that at times while he was 
on leave he consigned the farm and all farming operations without authority to his father.  His father needs to be 
cross-examined as to the duties he undertook, stock numbers consigned to him and stock numbers re-consigned 
upon completing his “caretaking” role’.   

There is no indication as to how this information is relevant.  It appears to go back to the question of stock numbers which 
Mr Palermo suggests were not as they ought to have been, whilst he denies there is any allegation of theft against the 
applicant.   
The questions which are before the Commission relate to the applicant's performance of his duties.  He has given 
evidence of the circumstances under which he took leave and his father undertook duties for him.  I see no relevance in 
further examination of this issue in terms of evidence from Mr Rosenthal Snr.  I am of the view that Mr Palermo is 
seeking to use this hearing to gather information for purposes other than responding to the claim before the Commission, 
a matter clarified with Mr Palermo early in proceedings. 
In respect of the evidence of Victor John Matthews, he was under examination in chief on 2 September 2009 from 
2:00pm until 4:00pm.  For it to be suggested that his evidence in chief should now take between two and four days, 
without explanation, makes it difficult to accept that this is a fair and reasonable estimate of the time required of him.  
Further, an examination of the transcript of the examination in chief on that day demonstrates that his examination could 
have been far more efficiently and effectively conducted in a shorter period of time that it took to that point.  There was 
also a great deal of repetition in the questioning of him.  Accordingly, I am prepared to allow Mr Matthews' examination 
in chief for a further half-day or 2.5 hours. 
As to the applicant, Charles Rosenthal, the respondent says that it requires him to be cross-examined for between three 
and eight further days.  Mr Rosenthal has already been under cross-examination for almost all of 1 September 2009, for 
more than half of the morning on 2 September 2009, and all day on 20 October 2009.  In deciding how much more time 
should be allowed for the cross-examination of Mr Rosenthal, I note how long he has already been under cross-
examination; how long the hearing was originally scheduled for; that Mr Rosenthal has, from time to time, been directed 
by me to answer questions put to him because of his lack of cooperation, and that during the hearing of 20 October 2009, 
Mr Palermo responded to a question regarding the timing of Mr Rosenthal's cross-examination and of Mr Matthews 
completing his evidence.  Mr Palermo said: 

‘Yes.  Mr Matthews has been programmed to be here tomorrow and, hopefully, we'll get through Mr Rosenthal's 
evidence today.’ (Transcript page 259). 

In all of those circumstances, I conclude that one further day of cross-examination of Mr Rosenthal, the applicant, ought 
to be quite adequate. 
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As to examination of the respondent's own witnesses, the respondent suggests Mr Tony Palermo's evidence will take 
between one and eight days.   Given that Mr Tony Palermo is conducting the case for the respondent, this is an 
extraordinarily inadequate and poor estimation and one is led to the conclusion that there has been no genuine attempt to 
make any proper estimate.  One would have thought that Mr Palermo would know how long his evidence will take.  In the 
circumstances, Mr Tony Palermo's evidence is to be scheduled for two hours.   
As to John Palermo's evidence, it is suggested that his will take six hours.  Given what I perceive to be gross over-
estimations and unreasonable estimations of time for the respondent's witnesses, and not having any information as to 
what evidence John Palermo would give during that six hours, I intend to order that his evidence be limited to two hours.   
Likewise, the estimates of the time for the evidence to be called of Noel Nancarrow, Todd Nancarrow, Bob Nancarrow, 
Michael Venn, Tim Venn and David Cabassi appear to be unreasonable.  In the case of each of these witnesses, I will 
schedule their evidence for one hour each.   
As to the respondent calling evidence from Rachel Cosentino, Ms Cosentino is the applicant's solicitor representing him 
during these proceedings.  There is no explanation as to why she would be able to give any evidence of a relevant nature 
in this matter.  In the absence of such an explanation, it is not my intention to provide any time for her to be examined by 
the respondent. 
The times for cross-examination of the respondent's witnesses do not appear to be unreasonable given the times for 
examination in chief which I have set out above.  However, where the applicant has indicated that ‘0 hours will be 
required for cross-examination’, I will allow the applicant to apply to cross-examine those witnesses once their evidence 
has been given, provided that cross-examination is limited to 30 minutes in each case.   
The closing submissions shall be made at the conclusion of the hearing, orally.  The parties shall each have one hour for 
closing submissions.   
Minutes of Proposed Orders shall issue reflecting these time limits.   

96 The appellant contends in the grounds of appeal that the time limits imposed on the presentation of the appellant’s case were 
imposed because the acting Senior Commissioner lost control of the proceedings.  Such a contention is untenable.  It is 
apparent from the transcript that clearly at no time did the acting Senior Commissioner lose control of the proceedings.  As the 
acting Senior Commissioner aptly observed the Commission is not obliged to allow parties to take as long as they please.  
When hearing the appeal against the decision of the acting Senior Commissioner made on 21 January 2010 the Full Bench in 
Palermo v Rosenthal [No 1] observed that one of the objectives of case management in most courts and tribunals is the 
reduction in trial and hearing times.  The Full Bench then went on to say [55]: 

In our opinion, the recent observations of Palmer J in Tobin v Ezekeil [2008] NSWSC 1108 where he said that litigants 
are not free to expend as much of the Court's resources as they wish [36], reflects an appropriate principle of case 
management that should be applied in matters before this Commission.  His Honour also aptly said [37]: 

Litigants are entitled to a fair opportunity to present their case; that does not mean that they can take as long as 
they like in doing so. The judicial time and administrative of this State's courts are strained by the press of 
litigants seeking to have their cases heard quickly and efficiently. No one litigant has the right to insist that his 
case will consume as much of the Court's time and resources as his own pockets will bear. 

97 Having read the whole of transcript of proceedings of the hearing before the acting Senior Commissioner it is apparent that the 
making of the order to impose time limits was made in an attempt to focus the appellant’s agent on the task of properly 
running the appellant’s case.  It is also clear that at no time did the acting Senior Commissioner lose control of the 
proceedings.  A reason why the hearing was protracted was because of the inefficient manner in which the appellant’s agent 
conducted the appellant’s case. 

98 It is also clear that the respondent was not a helpful witness.  He and the appellant’s agent often engaged in combative 
exchanges which resulted in numerous directions by the acting Senior Commissioner to the respondent to answer the question 
that had been put (ts 98, 99 - 100, 107, 137, 192, 195, 200, 204, 259, 265 - 266, 273, 282, 308, 309, 365 and 405).  However, 
the fact that the respondent was an argumentative witness did not absolve the appellant from the responsibility of conducting 
his case with some semblance of efficiency. 

99 The pivotal inefficiencies in the running of the appellant’s case were: 
(a) The particulars of alleged misconduct and poor performance provided by the appellant were so vague and 

nebulous that it was difficult to discern what were the acts and omissions relied upon by the appellant in taking 
action to dismiss the respondent; 

(b) The cross-examination of the respondent was inquisitorial in the sense it took the course of an investigation to 
ascertain whether the respondent had engaged in misconduct and whether his performance was poor.  The cross-
examination of the respondent was also repetitive, inefficient and failed to reveal the basis of the decision to 
dismiss.  These inefficiencies were patently revealed when the appellant’s agent was asked to provide in short 
form the reasons for dismissal on 21 October 2009 after at least three days of cross-examination of the respondent 
and Chantel Rosenthal, and the appellant’s agent was unable at that point in time to do so. 

100 Whilst the concept of relevance should in general not confine too tightly the cross-examination of a witness, it is abundantly 
clear from reading the transcript that prior to making the order to impose the time limit an inordinate amount of time was 
wasted by the appellant’s agent in conducting the appellant’s case.  This did not improve when the hearing resumed in May 
2010.  Not only was a substantial amount of time spent by the appellant’s agent of questions of the respondent that were 
irrelevant, the appellant’s agent asked many repetitive questions which in turn many of these questions did not and could not 
by their nature adduce any relevant evidence.  He also asked questions in a way that was provocative and argumentative.  Also 
many questions were vague and the agent often raised the same questions repeatedly as it appears he did not accept many 
answers that were given by the respondent (see for example ts 94, 129, 208, 264, 461-462 and 510). 

101 The appellant’s cross-examination of the respondent appeared to have no structure.  The appellant’s agent often started asking 
questions on one area, switched to other areas, returned to an area that he had asked a lot of questions about previously and 
asked many questions that he had previously asked.  Whilst moving between areas of cross-examination is not unusual with 
some repetition even by those experienced in the art of cross-examination, the degree and extent to which this occurred was 
remarkable. 
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102 The appellant’s agent did not properly adduce evidence during cross examination.  For example at ts 312 and ts 437 he asked 
the respondent questions about firebreaks and then at ts 525 he referred the respondent to an issue about a penalty notice from 
the Shire of Murray for non compliance with firebreak regulations but did not pursue the issue after the respondent asked to 
see a copy of the notice 

103 Even after the order was made to impose the time limits the appellant’s agent’s cross-examination of the respondent continued 
in this manner and failed to reveal with any particularity the grounds for dismissal.  Much of the cross-examination of the 
respondent was taken up by an examination of entries made by the respondent in the diaries.  The cross-examination of the 
respondent ranged the entire period of employment of the respondent as farm manager, as the appellant’s agent took the 
respondent painstakingly through almost all of the diary entries made by the respondent.  Yet the questioning of daily 
activities of the respondent revealed very little evidence that could assist the acting Senior Commissioner in determining 
whether the appellant had discharged the evidentiary onus of proof that misconduct had occurred. 

104 The questioning of the respondent appeared to proceed on the basis that if enough questions were asked and were repeated, a 
substantial ground of misconduct or poor performance justifying dismissal would emerge. 

105 The appellant’s agent also tried to use the cross-examination of the respondent to obtain information for matters that were 
unrelated to any issue that properly could be in dispute in the proceedings before the acting Senior Commissioner.  For 
example, questions were asked about whether monies were outstanding to three farm hands that were employed by Palermo 
Farms, whilst the respondent was employed by the appellant (ts 206 - 207 and 291 - 295).   

106 Even when the hearing resumed on 5 May 2010 and the cross-examination of the respondent resumed the appellant’s agent 
was unable to particularise the issues that arose as the reasons for dismissal.  When asked to address those issues by the acting 
Senior Commissioner the appellant’s agent said (ts 401): 

MR T. PALERMO:  Well, they're not … they're not things that I can address readily right now because it goes down to 
… to the … to our case. We haven't … even with the … with the diaries, we … we were just starting to lead on to the 
reasons for the dismissal and I'd prefer to actually outline those and articulate those at … at … in … in good time once I 
go through the rest of the diaries and … and with - - - 
SCOTT ASC: Well - - - 
MR T. PALERMO: - - - Mr Rosenthal under cross-examination. 

107 On 5 May 2010, the appellant’s agent raised an allegation for the first time that the respondent had stolen stock from Palermo 
Farms.  When questioned by the acting Senior Commissioner why that allegation was now being put and whether what had 
previously been alleged had changed, the appellant’s agent said (ts 465): 

MR T. PALERMO:  Commissioner, you must take my comments at the time in the context of what went on and the 
documentation that we have … now have to hand. 
SCOTT ASC:  I don't know what that means. 
MR T. PALERMO:  I … well, the question of theft was not an issue at the time.  After taking a statement of evidence 
from Mr Matthews, it is now a question of theft and that's why we are putting that question. 

108 If an allegation of theft of stock was contemplated to be possible it is extraordinary that the appellant’s agent did not take a 
statement from Mr Matthews prior to the hearing commencing or at least prior to the purported further particulars of defence 
being provided in December 2010. 

109 The appellant’s agent then went on to say that they had been unable to reconcile stock numbers and if they did not reconcile 
there was only one conclusion and that was someone had taken stock (ts 465 - 466).  The acting Senior Commissioner then 
adjourned the hearing to consider whether the appellant should be allowed to amend its grounds of answer to allege theft.  
When the hearing resumed on 6 May 2010 the acting Senior Commissioner informed the parties that the application to amend 
was refused.  It later emerged that Mr Matthews was unable to provide evidence on which such an allegation could be based.  
On 13 May 2010, Mr Matthews gave evidence that when he recommenced employment as the farm manager in 
December 2008 he could not reconcile the stock numbers (ts 658).  When questioned by the appellant’s agent about 149 cows 
that did not produce a calf (referred to in the evidence as dries or dry cattle) he was asked what could possibly cause that 
result, Mr Matthews said (ts 658): 

Bulls unable to serve the cows; cows being able to get away from the bulls inasmuch that they were spread between too 
many paddocks; the nutrition of the animals was not sufficient because they wouldn't cycle. 

110 He was then asked by the appellant’s agent, ‘Is it possible that cattle may have disappeared?’  In reply Mr Matthews said 
(ts 658): 

I found no evidence of that at all, Tony, with the numbers you gave me. 
111 As to the claim that the time limits on the presentation of the parties’ cases left no time for the appellant, his agent and other 

proposed witnesses to give evidence, it is apparent that the appellant ran out of time because of the inefficient way the 
appellant’s case was run.  Firstly, the appellant appeared to be of the view that no further evidence needed to be led on behalf 
of the appellant as the respondent’s evidence could not establish a finding that he had been harshly, oppressively or unfairly 
dismissed (ts 725).  In closing submissions in reply the appellant’s agent said (ts 725): 

I can't see from the summary that was provided how for the life of me it can be deemed to be … that the dismissal was 
harsh, oppressive and unfair. They're strong words and nothing that was said would indicate support for those. Whether I 
decided to give evidence or not, that's up to me. Whether other witnesses or whether it was decided whether to call other 
witnesses or not, that's up to the respondent, but for the benefit of the Commission, one of the reasons why … one of the 
important reasons why that was the case is because the respondent and I formed the view that nothing that was provided 
or … or demonstrated by the applicant could in any way be deemed to be harsh, offensive and unfair and to add to the 
pain, it was considered not necessary. 

112 He also said (ts 727): 
The fact that some of the statements made by Mr Rosenthal remained unchallenged, his evidence will speak for itself. 
There was no reason to challenge anything. That's why we saw fit not to introduce other witnesses because there was no 
need. As far as the number of witnesses, well I think I have said that before. Well, I would love to have called all those 
people, but we would have been here till doomsday, but in any event, at the end of the day, it's up to the applicant to 
prove. It's not up to the respondent to disprove. It's up to the applicant to prove. 
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113 Secondly and importantly, the transcript records reveal that time was available for the appellant to call evidence about the 
respondent’s performance, alleged misconduct and reasons for dismissal, as the appellant through his agent elected not to use 
all of the time allocated for his case.  The appellant sought and was granted additional time to cross-examine the respondent.  
Whilst some of this time was deducted from the time allocated to the appellant’s witnesses, not all of the time allocated to the 
appellant’s case was used.  On 5 May 2010, the acting Senior Commissioner had planned to sit until 4:30 pm but she 
adjourned the hearing at 3:07 pm to consider whether the appellant could amend his particulars of defence to allege theft 
(ts 465).  When the hearing resumed the following day on 6 May 2010 at 10:30 am she informed the parties that one and a half 
hours allowed for the cross-examination of the respondent would be added (ts 469).  Later that day the appellant’s agent 
informed the acting Senior Commissioner that it would not be necessary to call all of the witnesses the appellant intended to 
call and that the appellant was keen to conclude the case within the time allocated.  In particular he said (ts 507 – 509): 

MR T. PALERMO: Commissioner, we … we're all conscious of time and … and we are as well. You have allocated 
today, tomorrow and I think next Thursday and Friday. 
SCOTT ASC: Yes. 
MR T. PALERMO: So it is your desire, and it's certainly our desire, to finish the whole case by next Friday. 
SCOTT ASC: Yes. 
MR T. PALERMO: And we'll try and make up the time in some way if we possibly can. What we've discussed is that 
based on what has come out so far, it may be that some of the witnesses that we were going to call may only be to 
reinforce, repeat or perhaps not add much. They will certainly be able to add things, but it's a question of our judgment as 
to how much more they can add and having considered that, we … and considering we have got to finish … or certainly 
try and finish on time - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - we have considered that perhaps some of these witnesses … or not perhaps, but we have 
considered that some of these witnesses we can possibly do away with - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - thus saving time and finishing on time with the proviso that, basically, we … we may review 
this … the schedule pursuant to your order of 21 January and … and maybe look at those people and just rearrange the 
time, so if that's in order I … I can do that now, if you like. 
SCOTT ASC: Well, tell me what you propose and … and I'll - - - 
MR T. PALERMO: All right. As far as the evidence of John Palermo, we can delete that. That will save two-and-a-half 
hours. Mr Noel Nancarrow is away and he's the … he's the Shire President and he's the one that does the hay and he 
would have been very crucial also, but he … he's away. He's away for a month. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: And after that he's … I understand he's going to have (indistinct) and formal council duties. So if we 
are not able to have Mr Nancarrow appear after next Friday, then Mr Nancarrow will also have to go by the wayside and I 
think you have indicated strongly that you don't want to have this going past next Friday but - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - if you are then, we … we would … we'd love to have Mr Nancarrow, but if your ruling is no, 
then Mr Nancarrow can't appear. 
SCOTT ASC: Anything further? 
MR T. PALERMO: That's another one … now 10 minutes. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: Todd Nancarrow, Bob Nancarrow, Michael Venn and Kim Venn, you have allocated one hour each. 
I would foresee calling one of those people. I don't know which one yet, but one that will basically be able to … that 
knows the land and … and tell us in summary form as much as possible what we need to ask, so we can save three hours 
there. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: David Carbassi, I think will be necessary. So at the moment we have got three, four, five, six; 
there's about … about seven hours and if we are still running … or appear to be running short of time, then even my 
evidence would be the next down the firing line because I think the Commissioner has probably got the gear of how I feel 
on it, anyway, notwithstanding that I haven't been on the stand under oath, et cetera, but … but I'd like to … to do that, 
but if we're running short of time then in the interests of finishing on time, that's … that's the way - - - 
SCOTT ASC: Can I say to you, Mr Palermo, it's not a matter of me knowing what you feel about the situation. 
MR T. PALERMO: Sure. 
SCOTT ASC: It's a matter of - - - 
MR T. PALERMO: I'm sorry, they're the wrong words. 
SCOTT ASC: No, no, no. If … if you need to bring evidence, you need to bring that and a statement from the bar table 
does not have the same weight - - - 
MR T. PALERMO: Yes. 
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SCOTT ASC: - - - as when you're under … under oath and under cross-examination. 
MR T. PALERMO: Yes. 
SCOTT ASC: So I wouldn't want you to think that I would give what you say from the bar table any weight when it 
came to that being in conflict with anything that I heard under oath. 
MR T. PALERMO: Yes. I … I … look, I know better. Perhaps I … I put it in the wrong - - - 
SCOTT ASC: You're being optimistic. 
MR T. PALERMO: - - - in the wrong way. 
SCOTT ASC: Yes. 
MR T. PALERMO: So there's … there's seven hours and, again, you know, in the interests of finishing on time, so if … 
if that's okay and we can have some of that latitude, I have started to take a statement from David Carbassi. He would … 
he's instrumental in … in … he's an experienced man, but one hour may be a little bit short for Mr Carbassi, but, you 
know, we have to then manage our case with the time that we have got available. 

114 The appellant’s agent then sought leave to further extend the time for cross-examination of the respondent and said that 
following the conclusion of the respondent’s evidence the appellant would immediately call Mr Matthews as the next witness 
(ts 510).  In light of the discussion about witnesses the acting Senior Commissioner granted the appellant’s application to 
extend the time allowed for the cross-examination of the respondent until 4:15 pm that day. 

115 The digital transcribing records record that on 7 May 2010 the hearing did not commence until 12:10 pm.  The reason why the 
hearing started late was that the appellant was granted an adjournment to 12:00 pm so that the appellant’s agent could attend a 
status conference in the Supreme Court.  When the hearing commenced on that day, the acting Senior Commissioner told the 
parties that she would sit extended hours to allow the respondent’s witnesses to give evidence and to allow time for 
submissions (ts 571).  However the time allocated for hearing on that day was truncated as the appellant did not have any 
witnesses available and the appellant’s agent did not wish to give evidence that day.  At 12:47 pm, the respondent’s counsel 
completed the cross-examination of the respondent.  As the appellant’s agent did not have another witness available at that 
time, the hearing was adjourned at 12:48 pm for lunch.  When the hearing resumed at 1:45 pm the appellant’s agent informed 
the acting Senior Commissioner that he was unable to call Mr Matthews as Mr Matthews had to attend a doctor’s appointment 
that afternoon.  When asked why other witnesses (for the appellant) could not give evidence that afternoon, the appellant’s 
agent said (ts 581 - 582): 

MR T. PALERMO:  Oh, it's just the way we want to conduct the case and I seek that adjournment. 
SCOTT ASC:  Well, Mr … Mr Palermo, it's … it's not simply a matter of finishing within time.  It's also a question of 
the Commission's time and convenience to all people, not merely to you.  So whilst you have the right to conduct your 
own case as you see fit, you … you can't simply come along here and say, "We hadn't arranged any alternatives, 
therefore, we want to stop now." 
MR T. PALERMO:  Well, that is the case, Commissioner.  The other witnesses were booked for … for next week and 
that's … that's the way - - - 
SCOTT ASC:  You're listed as a witness yourself. 
MR T. PALERMO:  - - - that's the way it is. 
SCOTT ASC:  You have listed … you … you have listed yourself as a witness, though. 
MR T. PALERMO:  Yes. I think … I think if you look back in your notes, I indicated that if the time was running short, 
I would be also one of the witnesses that wouldn't … wouldn't give evidence. 
SCOTT ASC:  So does that mean you won't be giving evidence? 
MR T. PALERMO:  I may not - - - 
SCOTT ASC:  All right. 
MR T. PALERMO:  - - - be giving evidence and it is not … not our intention to waste the Commission's time and I 
appreciate what you have said. 
SCOTT ASC:  Well, Mr Palermo, it seems to me … and I am very concerned. I appreciate you believe that we will still 
finish within time and I don't refer this to you specifically, but my experience is that things don't always finish on time, in 
fact quite often they don't finish on time.  We're running very short of time as it is.  You have seen what has happened 
over the last two-and-a-half days about breaks for various things, which do eat into time.  All right.  Let me give that 
some thought.  Ms Cosentino, do you have comment? 
MS COSENTINO:  Only that I want a proper opportunity to cross-examine all of the witnesses called by the respondent.  
I want to have the time that has been allowed by the orders made in January 2010 to cross-examine the witnesses and if 
the respondent's conduct of the case is going to impinge on that time, then, in my submission, that will be prejudicial to 
the applicant. 
SCOTT ASC:  Well, it … it seems to me that there … there is an option and that is that if adjourn now, then I deduct that 
time from the time that's available for the respondent to conduct its case and given what Mr Palermo has just said, that 
would appear not to be a difficulty from their perspective.  Are you … do you have any problem with that? 
MR T. PALERMO:  That's right, Commissioner. I think you have already been dealing with it on that basis and that's 
what we foreshadowed and - - - 
SCOTT ASC:  All right.  All right.  Then we will adjourn this afternoon and reconvene at 10 am on Thursday and the … 
the time that we lose this afternoon … and that's 2.5 hours … will be deducted from the time that the applicant … the 
respondent has to conduct its case and the times for cross-examination will remain as they are. Is there anything further? 
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MR T. PALERMO:  Commissioner, just to clarify, that you are deducting 2-and-a-half hours from the balance of time 
left after today or from - - - 
SCOTT ASC:  From - - - 
MR T. PALERMO:  - - - including today? 
SCOTT ASC:  From the balance of … no.  What I'm deducting it from is the times that would have been allocated for the 
presentation of your evidence. 
MR T. PALERMO:  Including today? 
SCOTT ASC:  Including the rest of today, yes. 
MR T. PALERMO:  That - - - 
SCOTT ASC:  Yes.  All right.  Anything further?  No? 
MS COSENTINO:  No. 
SCOTT ASC:  All right, thank you.  We'll adjourn till 10 o'clock next Thursday. 

116 Consequently, the hearing adjourned at 1:50 pm that afternoon.  The hearing resumed early on 13 May 2010 at 10:00 am.  On 
that day Mr Cabassi and Ms Logan gave evidence on behalf of the appellant and Mr Matthews completed part of his evidence.  
On 13 May 2010, the appellant’s agent requested and was later granted an adjournment of the hearing on 14 May 2010 for half 
an hour to enable him to appear at another status conference in the Supreme Court.  The acting Senior Commissioner had 
made arrangements to sit to 5:00 pm on 13 May 2010 but the hearing adjourned at 4:37 pm as the appellant’s agent did not 
wish to commence his re-examination of Mr Matthews until the next day (ts 687).  At the end of the day on 13 May 2010, the 
acting Senior Commissioner informed the parties that the hearing would commence at 10:00 am on 14 May 2010, that they 
would sit until 5:00 pm and that all of the evidence would need to be completed by 3:00 pm which would allow each party an 
hour each for closing submissions (ts 687). 

117 When the hearing commenced at 10:00 am on 14 May 2010, the appellant’s agent informed the acting Senior Commissioner 
that he would not be giving evidence and that after the evidence of Mr Matthews was finished, he would need a couple of 
hours (including over the lunch break) to piece together the final submissions and closing submissions could commence 
immediately after lunch (ts 689).  The hearing resumed at 2:00 pm and closing submissions were concluded at 4:14 pm.  

118 It is clear that the appellant’s contention that the imposition of time limits left no time for the appellant, Tony Palermo and 
other proposed witnesses to give evidence is not substantiated. 

119 For these reasons it is our view that no error on behalf of the acting Senior Commissioner in exercising her discretion to 
impose time limits has been demonstrated. 

Grounds 1, 7, 10 and 14 
(a) Bias, judicial conduct and unfair trials – Legal Principles 
120 The obligation on a member of the Commission when hearing a matter is to observe procedural fairness.  This obligation 

includes the duty to hear and decide matters without bias or the appearance of bias.  Bias means some preponderating 
disposition or tendency, a propensity, predisposition towards, predilection, prejudice.  It may be occasioned by interest in the 
outcome, by affection, enmity or prejudgment:  Minister for Immigration v Jia [2001] HCA 17; (2001) 205 CLR 507, 563 
(Hayne J). 

121 Grounds 1 and 10 raise the issue whether the appellant was denied procedural fairness on grounds of actual bias or 
apprehended bias by prejudgment.  The test of whether the state of mind of a decision maker is affected by bias in the form of 
prejudgment is as Gleeson CJ and Gummow J described in Jia [74]: 

is one so committed to a conclusion already formed as to be incapable of alteration, whatever evidence or arguments may 
be presented. 

122 Actual bias is rarely raised as a ground to impugn a decision, as it is ordinarily sufficient to establish apprehended bias of a 
decision maker.  The test to be applied in determining whether a judge is disqualified by reason of the appearance of bias is 
whether a fair-minded lay observer might reasonably apprehend the judge might not bring an impartial and unprejudiced mind 
to the resolution of the question he or she is required to decide:  Johnson v Johnson [2000] HCA 48; (2000) 201 CLR 488 
(492); R v Lusink; Ex parte Shaw (1980) 32 ALR 47; (1980) 55 ALJR 12; Livesey v NSW Bar Association (1983) 151 CLR 
288; Vakauta v Kelly (1989) 167 CLR 568; and Webb v The Queen (1994) 181 CLR 41.  The test is objective. 

123 Actual bias usually arises in the form of prejudgment.  The distinction between actual bias and apprehended bias was 
explained by North J in Sun v Minister for Immigration and Ethnic Affairs (1997) 81 FCR 71 as follows (134 - 135): 

Actual bias exists where the decision-maker has prejudged the case against the applicant, or acted with such partisanship 
or hostility as to show that the decision-maker had a mind made up against the applicant and was not open to persuasion 
in favour of the applicant: Wannakuwattewa v Minister for Immigration and Ethnic Affairs (unreported, Federal Court, 
North J, No VG 451/1994, 24 June 1996) and Singh v Minister for Immigration and Ethnic Affairs (unreported, Federal 
Court, Lockhart J, No 902/96, 18 October 1996). The courts have rarely found actual bias to exist. That is principally 
because, at common law, a reasonable apprehension of bias suffices to disqualify a judicial officer. Where actual bias 
exists, reasonable apprehension of bias will also exist and, consequently, courts concerned with supervising the 
application of the requirements of natural justice have not had to go so far as to find actual bias. Another reason is that 
actual bias is usually difficult to prove. Rarely will the judicial officer expressly reveal actual bias. However, several New 
Zealand licensing cases do provide some examples of express actual bias. For instance, in Isitt v Quill (1893) 11 NZLR 
224, the decision of a Licensing Committee to refuse to renew certain licences was overturned because the Committee 
members had made pledges in their election campaign to refuse all licences. See also the judgment of Stout CJ in Re 
O'Driscoll; Ex parte Frethey (1902) 21 NZLR 317. Where actual bias is not expressly voiced, it may be proved by 
inference from the facts and circumstances. 
… 
[P]roof of actual bias by inference from the facts and circumstances of the case will usually involve an assessment of a 
series of actions by the decision-maker which, when taken together, form a whole picture leading to the conclusion of pre-
judgment. It is unlikely that one single action, as distinct from a pattern of conduct, will demonstrate actual bias. 
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124 The appellant also raises an issue in grounds 1 and 10 that the hearing was not fairly conducted.  This raises the issue whether 
the appellant has had a proper opportunity to advance his defence to the applicant’s claims.  In Michael v The State of Western 
Australia [2007] WASCA 100 Steytler P with whom McLure JA and Miller AJA observed [63]: 

When the contention is one of an unfair trial, the test to be applied, according to Kirby A-CJ and Meagher JA (who 
agreed with Kirby A-CJ), is whether the impugned behaviour has "created a real danger that the trial was unfair": Galea 
at 281. If so, the judgment must be set aside: Galea at 281; E H Cochrane Ltd v Ministry of Transport [1987] 1 NZLR 
146. In R v Mawson [1967] VR 205, in which there had been excessive involvement or interference by the trial judge in 
the conduct of the case, the Court (Winneke CJ, Adam and Barber JJ) regarded the test as being whether there had been 
"such a departure from the due and orderly processes of fair trial as to amount to a miscarriage of justice". 

125 However, when considering the responsibilities of a judicial decision maker, it is important to bear in mind the tension 
between the need to control the proceedings, on the one hand, and to be, and be seen to be, dispassionate and impartial, on the 
other, with the result that the line between acceptable and unacceptable behaviour can be difficult to draw.  This is 
compounded when one of the litigants is self-represented:  Michael (Steytler P) [55].  Whilst the appellant was not self-
represented he was and is represented by a lay agent.  In Michael Steytler P said in relation to acceptable conduct [65] - [66]: 

[I]t will often be necessary, particularly with self represented litigants, for a trial judge to intervene in order to stop 
irrelevant matters being raised (Love (1983) 9 A Crim R 1 at 26) and to prevent unnecessary delays or disruptions: R v 
Morley [1988] 2 WLR 963; Galea at 279; Lars (1994) 73 A Crim R 91 at 125. In Johnson at [13] Gleeson CJ, Gaudron, 
McHugh, Gummow and Hayne JJ said:  

‘At the trial level, modern judges, responding to a need for more active case management, intervene in the 
conduct of cases to an extent that may surprise a person who came to court expecting a judge to remain, until the 
moment of pronouncement of judgment, as inscrutable as the Sphinx.’ 

Indeed, a trial judge who does not intervene to prevent undue delay and to ensure that the parties focus on the crucial 
issues may be criticised by an appellate court: R v Wilson and Grimwade [1995] 1 VR 163; Thompson at [39]. 
Next, a judge is entitled to ask questions of a witness, not only for the purpose of clarifying evidence, but also to test that 
evidence (R v Gardiner [1981] Qd R 394 at 406, 415; R v Senior [2001] QCA 346 at [36] per McMurdo P, Davies and 
Thomas JJA), although he or she should do no more than is absolutely necessary in that respect and should be careful not 
to take on the role of counsel. 

126 As to conduct by a decision maker that oversteps the mark of acceptable conduct Steytler P said [71] - [72]: 
Every judge knows that it is his or her duty to proceed in accordance with due process, independently, impartially and 
fairly. While judges are human, and can be expected to react with impatience or irritation from time to time, they are not 
expected to be rude: Lars at 133 (where the Court said that, while judges may be strong and forceful when necessary, they 
should, no matter what the provocation, always comport themselves with dignity). In Love, at 3, Wickham J said (in what 
might be a counsel of perfection) that:  

‘… [F]ortunately the time has passed in the administration of the law in this State when a litigant, a witness or 
counsel is expected to put up with impatience or rudeness from the trial judge. Such conduct on the part of the 
judge may be understandable because of illness or provocation or stress due to the difficulties of the case, but it 
can never be excused. It is professional misconduct and should be roundly condemned. Such conduct does not 
necessarily lead to a miscarriage of justice but it might do so particularly where the trial is a trial by jury. Justice 
however will not often miscarry on that ground alone; usually other factors will be present to lead to that result.’ 

There is, in this respect, an important distinction between conduct that might be regarded only as discourteous or 
impatient or even rude (in the sense that it leads to no other consequence), on the one hand, and conduct which (whether 
or not discourteous, impatient or rude) obstructs counsel in the doing of his or her work (R v Hircock [1970] 1 QB 67 at 
72 per Widgery LJ; Love, at 11) or which invites the jury to disbelieve the accused or his or her witnesses, on the other. A 
judge's interventions should not be such as to create the impression that he or she has identified himself or herself with 
one of the parties: Tousek v Bernat (1959) 61 SR (NSW) 203 at 209; Galea at 280.  

127 When assessing whether the conduct of a decision maker amounts to actual bias, apprehended bias or results in an unfair trial 
the conduct is to be assessed in the context of the whole of a hearing:  Michael [77] (Steytler P); see also Galea v Galea [1990] 
19 NSWLR 263 (279 - 280) (Kirby ACJ).  Judges and arbitrators are human and from time do react to provocation.  As 
Steytler J in Michael points out [79]: 

It is important, also, to evaluate the conduct of a trial judge in the light of any provocation offered to him or her. Judges 
are not superhuman. While they are expected to exercise restraint and, in the vast majority of cases, to resist anything 
other than a measured reaction to provocation, there will be occasions (hopefully, very rare) when this is extremely 
difficult or even impossible. In such circumstances an isolated outburst, or even a few isolated outbursts, will not 
necessarily result in a mistrial. So, for example, in Love the appellant was told by the trial Judge, on more than one 
occasion, that he was "sick and tired of him" (at 10). However, the appellant in that case "broke all the rules of fair 
combat" despite the trial Judge's efforts to maintain order (at 11, per Wallace J) and had defied the trial Judge. He had 
also taken advantage of the position that had arisen (at 26, per Pidgeon J). The Court was not persuaded that there was 
any miscarriage in those circumstances. 

(b) Has bias been established or was the hearing unfair 
128 The appellant argues that a number of rulings and actions of the acting Senior Commissioner were affected by bias.  These 

were: 
(a) Refusing to allow the production of books and documents by setting aside the summons to produce books and 

records of the purchase, sale, births, deaths, opening and closing stocks of cattle for the respondent’s family farm. 



154                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

(b) Trying to change the way in which the appellant was running his case by informing the appellant’s agent on 
21 October 2009 that he should provide particulars of misconduct and performance issues (ts 383). 

(c) Making the interlocutory order on 5 November 2009 without giving the appellant adequate time to consider and 
make submissions about the proposed orders (ts 394 – 395). 

129 The appellant also claims the following conduct of the acting Senior Commissioner displayed bias: 
(a) The acting Senior Commissioner failed to exercise her discretion to waive the defects of service of a summons on 

the respondent to produce documents and deemed service of the respondent’s solicitor's sufficient service (ts 5, 
404 – 405). 

(b) The acting Senior Commissioner clearly made up her mind that she intended to find against the appellant when 
she refused to hear a submission about whether the appellant should be granted leave to amend his particulars of 
defence to allege theft (ts 467).   

130 It is also argued that the acting Senior Commissioner wrongly allowed the respondent’s solicitor to raise the contents of an 
email which raised matters in discussion that occurred outside of the Commission (ts 380).  It is said this ‘failure’ is evidence 
that the acting Senior Commissioner failed to control the proceedings and is also evidence of bias. 

131 It is also contended that the acting Senior Commissioner displayed bias by expressing a disbelief that the appellant’s agent was 
required to attend status conferences in the Supreme Court which required the proceedings in the Commission to be adjourned 
(ts 397). 

132 In relation to the conduct of the respondent’s counsel the appellant complains that the following conduct of the respondent’s 
counsel was unprofessional: 

(a) The respondent’s counsel contacted the appellant’s proposed witness Mr Macri when Mr Macri was gravely ill. 
(b) The respondent’s counsel improperly made enquiries of a solicitor acting for the appellant’s agent in a Supreme 

Court matter about the proceedings in the Supreme Court (ts 450, 470, 588 – 589). 
(c) The respondent’s counsel sent a solicitor employed by the respondent’s solicitor to the Supreme Court to ascertain 

whether the appellant’s agent was attending a matter in the Supreme Court and this constituted ‘spying’ (ts 588). 
The appellant says that the acting Senior Commissioner displayed bias against the appellant by criticising the appellant’s 
agent’s conduct as rude and discourteous towards the respondent’s counsel but made no criticism of the unprofessional 
conduct of the respondent’s counsel (ts 469). 

133 The appellant also claims the acting Senior Commissioner unfairly refused to require the respondent’s counsel to provide a list 
of issues which the respondent contended were allegations that the appellant’s case should be confined to when the appellant 
was represented by an unqualified agent (ts 398, 399, 401 – 403). 

134 Having read the entire transcript of the hearing and listened to the digital audio tape of part of the hearing on 5 May 2010 we 
are not persuaded that the acting Senior Commissioner pre-judged any issue or made any decision that an observer would 
reasonably regard as biased.  Nor are we persuaded that the hearing was unfairly conducted. 

135 As to the complaints of specific acts, conduct or rulings that the appellant says are indicative of bias we make the following 
observations: 

(a) The setting aside of each summons is not indicative of bias.  The mere fact that a member of a tribunal has 
decided against a party is no evidence of bias: Dudzinski v Kellow [2002] FCAFC 402 [2].  For the reasons set out 
above in these reasons, the acting Senior Commissioner did not err in setting aside the summonses to Laurie 
Rosenthal and Nadine Rosenthal.  As to the summons to the respondent whilst the acting Senior Commissioner 
did not give reasons for setting aside the summons to the respondent, other than the documents sought which 
related to mitigation, the other documents sought were the same class of documents as the documents sought from 
Laurie Rosenthal and Nadine Rosenthal.  As to the documents relevant to mitigation, there is no complaint that 
the respondent did not discover all documents in his possession that were relevant to the issue of mitigation. 

(b) The acting Senior Commissioner properly required the appellant on 21 October 2009 to provide particulars of 
misconduct and performance issues relied upon by the appellant as after three days of cross-examination the 
reasons for dismissal were not clear.  Such particulars were required as it is a fundamental requirement of the 
rules of procedural fairness that a party (in this case the respondent) should know the issues alleged against him:  
Ridge v Baldwin [1964] AC 40; Johnson v Miller (1937) 59 CLR 467 (489, 495, 497 – 498).  The law is littered 
with cases that have found that proper particulars must be given.  For example, it has been found that a trade 
unionist could not properly respond to a motion for expulsion when he was told he had ‘failed to comply with 
[the] rules, the resolution of Conference, and the instructions of the Federal Executive’:  Rochfort v Ryan (1965) 
8 FLR 283.  A mere recitation of failing and refusing to attend to duties, legislative requirements, animal welfare 
and other requirements of cattle were insufficient in this matter without details of the actions that were said to be 
misconduct. 

(c) When the transcript of the hearing is examined, it is clear that the acting Senior Commissioner did not refuse to 
hear a submission on behalf of the appellant as to whether leave should be granted to amend the appellant’s 
particulars to allege theft.  The appellant’s agent put a submission for amendment and the respondent’s counsel 
made a submission opposing the amendment (ts 465 – 466).  The appellant’s agent was then asked by the acting 
Senior Commissioner whether he wished to reply and the appellant’s agent started to say he wished to re-
emphasise again when he was stopped by the acting Senior Commissioner who told him that there was no need to 
re-emphasise (ts 467).  The rules of procedural fairness provide that parties are entitled to put a submission.  The 
rules of procedural fairness do not entitle a party to repeat their submission. 

(d) The email sent by the respondent’s solicitor that is the subject of a complaint of bias by the appellant is an email 
sent to the associate to the acting Senior Commissioner on 20 October 2009.  In the email the respondent’s 
solicitor complains that the appellant’s agent attempted to serve a Minor Case Claim issued out of the 
Magistrate’s Court on the respondent in the Commission building.  The respondent’s solicitor recited what was 
purportedly said by the appellant when service was attempted.  The respondent’s solicitor made a submission in 
the email that attempted service was for the specific purpose of deterring the respondent from pursuing the 
proceedings in the Commission and was calculated to interfere with the administration of justice and that 
consequently the appellant’s conduct was an abuse or contempt of the Commission.  The respondent’s solicitor 
also stated that they had serious concerns that the appellant’s conduct of his defence was vexatious and gave 
notice of an application for directions limiting the period for presentation of the parties’ respective cases pursuant 
to s 27(1)(ha) of the Act. 
Whilst the attempted service of the claim did not occur during the hearing, the respondent’s solicitor was entitled 
to raise the service of the Minor Case Claim with the acting Senior Commissioner as such conduct occurred 
within the precincts of the Commission and whilst the respondent had not completed his cross-examination.  In 
these circumstances the service of the Minor Case Claim could be viewed as conduct calculated to intimidate or 
harass a witness. 
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(e) Whilst it was unfortunate that Mr Macri was gravely ill when the respondent’s solicitor contacted him, the 
respondent’s solicitor at law was entitled to attempt to advance the respondent’s case by interviewing people who 
may be called by the opposing party as a witness.  There is no ‘property’ in witnesses who are not parties:  
Harmony Shipping Co SA v Saudi Europe Line Ltd [1979] 1 WLR 1380, [1979] 3 All ER 177 (CA); R v Ward 
(1981) 3 A Crim R 171 (NSW CCA); R v King [1983] 1 WLR 411; 1 All ER 929; 77 Cr App R 1. 

(f) There is no evidence that the acting Senior Commissioner expressed disbelief that the appellant’s agent was 
required to attend status conferences in the Supreme Court.  On 5 May 2010, the acting Senior Commissioner 
simply informed the appellant’s agent that she would not consider his request for an adjournment for a period of 
time on Friday, 7 May 2010 until he had ascertained whether the respondent would consent to the application for 
an adjournment and that he could do that during the lunch break on that day.  When the hearing resumed after 
lunch on 5 May 2010, the respondent’s solicitor informed the acting Senior Commissioner that her client would 
not consent unless details were received from the appellant’s agent’s solicitor about the hearing that was 
scheduled to occur in the Supreme Court on 7 May 2010 (ts 450).  In response, the acting Senior Commissioner 
properly explained to the appellant’s agent (ts 450): 

All right. Anything further you want to add at this stage, Mr Palermo? What I'd … what I'd propose to do 
is … you should be aware that … that Ms Cosentino's consent is not necessary for an adjournment. I need 
to consider any prejudice to either party by you not being able to have your adjournment and prejudice to 
the other side by the adjournment being granted. So when it comes to it, that's what I'll need to consider. If 
I grant the adjournment, then what I would want to be looking at is how we can make up that time during 
the remaining sitting days that we have got already listed. That would be my concern to ensure that we're 
going to get through the hearing by the end of next week, as it's scheduled. 

(g) It would also not be appropriate to make any criticism of the respondent’s solicitor for making enquiries of the 
appellant’s agent’s solicitor in relation to the necessity of the appellant’s agent to attend status conferences in the 
Supreme Court as attendance at the conferences by the appellant’s agent required the appellant to obtain 
adjournments of the Commission proceedings.  Consequently, the respondent’s solicitor was entitled make 
enquiries of the appellant’s agent’s solicitor and/or the Supreme Court as to whether the appellant’s agent was in 
fact required to attend the matters listed for status conferences in the Supreme Court. 

(h) The complaint about an alleged failure to require the respondent’s counsel to provide a list of issues which the 
respondent contended were allegations that the appellant’s case should be confined to is also groundless and 
without any foundation.  On 5 May 2010, the respondent’s counsel referred to the appellant’s particulars filed on 
8 June 2009 and stated the respondent’s case was confined to the following allegations of failing to: 
(i) provide paperwork for the financial year ended 30 June 2008; 
(ii) comply with legislation in relation to branding stock numbers and weed control; 
(iii) cart hay to storage; 
(iv) attend to duties on 23 December 2008; and 
(v) and refusing to attend to animal welfare (ts 398 – 399). 
The appellant’s agent stated he disagreed with that proposition (ts 399).  A discussion then occurred in relation to 
other matters and then the acting Senior Commissioner asked why did he disagree with the list of six items 
(ts 402).  In reply the appellant’s agent asked for a list of those items in writing and claimed it was unfair not to be 
provided with a list prior to raising the matter so they could look at the list and provide a suitable response.  When 
his application was refused he continued to repeat his demand for a list in writing (ts 402 – 403).  This claim of 
unfairness is unmeritorious.  Not only was the list very short, each item was a matter that was raised in the 
appellant’s particulars and had been the subject of extensive cross-examination of the respondent by the 
appellant’s agent.  In fact, the appellant’s agent’s application for a written list appeared to be a ploy to avoid any 
discussion about proper particulars of the appellant’s case against the respondent. 

136 The appellant also contends that at one point during the hearing the acting Senior Commissioner showed her bias when she 
became angry and her conduct was unacceptable.  However, there was only one occasion which if viewed and considered in 
isolation, the conduct of the acting Senior Commissioner could be said to depart from the standard of courtesy and patience 
that is usually expected of a judicial officer.  This was when the acting Senior Commissioner displayed impatience and was 
critical of the conduct of both the appellant’s agent and the respondent.  There were aspects of the hearing that would have 
tested the patience of any judicial officer in an otherwise very lengthy hearing.  The acting Senior Commissioner became 
frustrated and irritated by the behaviour of the appellant’s agent and the respondent.  Her frustration came to a head at the end 
of the day on 5 May 2010 in an exchange after the acting Senior Commissioner told the appellant’s agent not to keep asking 
the respondent a question when she was trying to speak to him and not to ignore her (ts 461).  The questioning of the 
respondent then continued.  When the appellant’s agent was not satisfied with the answers he was receiving the following 
exchange occurred (ts 462 – 464): 

SCOTT ASC:  Mr Palermo, just get on with asking the questions. 
MR T. PALERMO:  I will ask the question.  Commissioner, if you can please ask the witness to answer the questions. 
SCOTT ASC:  He's answering the questions, Mr Palermo.  You just don't happen - - - 
MR T. PALERMO:  Look - - - 
SCOTT ASC: - - -  to like some of the answers that he has given. 
MR T. PALERMO:  No, no, that's not … that's not a … that's not true.  That's not true at all.  The witness can stand 
there and smirk and laugh and grin all he likes.  This is a serious matter.  Now, if he feels like grinning and laughing, we 
will leave the room so he can have his grin and laughter and he can have his one minute of fame.  That's not what I want 
to do and that's not what we're here about. 
SCOTT ASC:  Well, would you like to proceed rather than wasting time lecturing me about this. 
MR T. PALERMO:  Commissioner, I'm not lecturing you.  I'm asking you - - - 
SCOTT ASC:  And you're wasting more time responding to me. 
MR T. PALERMO:  I am wasting time, but you keep telling me how to run my case - - - 
SCOTT ASC:  Yes. 
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MR T. PALERMO:  - - - and you are not going to succeed in doing that. 
SCOTT ASC:  And I will.  All right.  Then if you would like to stop wasting time and get on with it - - - 
MR T. PALERMO:  I will get on with it. 
SCOTT ASC: - - -  it would be a big help. 
MR T. PALERMO:  Mr Rosenthal, when your father was in operation and in full control of the farm, there was no 
handover sheet with him either, was there?--- No, because I trust my father. 
You gave evidence that it's about one or two hundred metres to go from one side of the road to the other side of the road 
to your farm, the Rosenthal Pty Ltd - - -?---Yes.  
- - - and your father's farm and your family farm?---Yes. 
How difficult would it be for you to just pick up a cow and the calf, walk it across the road and replace it with one that's 
dry?---  I know I'm pretty strong, your Honour, but I don't think I'd be quite capable - - - 
SCOTT ASC:  Mr Rosenthal, don't be - - -  
MR T. PALERMO:  How difficult would it be. 
SCOTT ASC: - - - don't be facetious?---  I'm sorry, but … sorry. 
You know what he was asking?---Yeah. 
You're being facetious?---Sorry.  It would be easy. 
MR T. PALERMO:  Have you ever done it?---No. 
It's easy to do, isn't it?  So I think … and can I put it to you that the reason why some of these dries were there was that 
that's exactly what was going on - - - 
SCOTT ASC:  Well - - - 
MR T. PALERMO: - - - you had full control of the farm.  Who would see you whether you did it? Who would know 
whether you did it?  And the 34 that I'm going to get on to shortly, the same thing happened, didn't it?---Well, your 
Honour, if Mr Palermo is alleging - - - 
SCOTT ASC:  Answer the question?---Well, there was a number there that I don't really see how you could answer with 
one … one answer. 
Do you want to ask the questions one at a time, Mr Palermo?  You're basically put to him - - - 
MR T. PALERMO:  Did - - - 
SCOTT ASC: - - -  that he swapped calves with … with … calves and cows. 
MR T. PALERMO:  That's exactly what I'm putting to him, your Honour. 
SCOTT ASC:  Did you swap cows and calves with those of Rosenthal farm?---No. 
MR T. PALERMO:  Why when those 34, or the 30 that you very quickly walked across the road on the day of the 
dismissal - - -?---Yes. 
- - - with no number, no … with … with a blue tag with no number on there … if one doesn't have anything to hide, one 
would say, "Leave them there.  If you think I've stolen them, leave them there. You prove it."  Why all of a sudden did 
they just walk across the road very quickly?---Your Honour, it was pretty organised with the people … the owners of the 
property, Terry and Joyce Chapman, that I had those cattle there eating the grass down to reduce the fire hazard on their 
property. 
Mr Rosenthal, Mr Matthews asked them the question and he can give the evidence to that and I'll put it to you that Mr 
Matthews asked them a little bit more than what you anticipate and what you think?---Your Honour, Mr Palermo claims 
that I'm not answering - - - 
MS COSENTINO:  Mr Matthews has already given evidence on that point and his evidence was that those owners 
advised him that they had an arrangement with the Rosenthals for the cattle to be there. 
MR T. PALERMO:  I accept that, but there was no arrangement for them to walk across within one hour of Mr 
Matthews and I being there. 
Is that true?---Your Honour, what somebody else does with their property is none of Mr Palermo's business. 
Mr … Mr Rosenthal - - -?---Fact. 
- - - the cattle were of similar age and exactly the same breed as was conducted by the Palermo farms, weren't they?---
Your Honour, I could take Mr Palermo to Alcoa Farmlands and show him thousands up thousands of cattle - - - 
Mr Rosenthal, I don't give a damn about Alcoa Farmlands?--- - - - that are the same breed - - - 
I don't care about Alcoa Farmlands?---Just because they're black - - - 
Commissioner, please stop the witness for carrying on, otherwise I will do the same. Answer the question, Mr 
Rosenthal?---I'm trying to, Mr Palermo. 
Well, you answer the question.  You were not asked about Alcoa Farmlands - - - 
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SCOTT ASC:  Mr - - - 
MR T. PALERMO:  What were you asked? 
SCOTT ASC:  Mr Palermo, he was trying to give you an explanation. 
MR T. PALERMO:  I do not care about Alcoa Farmlands.  That is not an issue.  The fact is, Mr Rosenthal, you or the 
Rosenthal Pty Ltd have the same cattle as what the Palermo farms have, haven't they?---As do - - - 
SCOTT ASC:  We have been over it?--- - - - many other farmers in the … in the world, your Honour. 
MR T. PALERMO:  Mr Rosenthal, it's all a coincidence, isn't it, eh?---No. 
It's all a fabrication, isn't it?---We had … we had Angus cattle - - - 
You did … you did what you did, didn't you, eh?---I'm allowed to do what I want with my property. 
MS COSENTINO:  Well, that's not - - - 
SCOTT ASC:  What's the … Mr - - - 
MS COSENTINO: - - - that's not a question to put to the witness. 
MR T. PALERMO:  Mr Rosenthal, did you - - - 
SCOTT ASC:  Just … Mr … Mr Palermo - - - 
MR T. PALERMO: - - - walk the cattle across the road?---Yes. 
SCOTT ASC:  Mr Rosenthal, shut up for a minute. Mr Palermo, you said to him, "You did what you did."  Ask him a 
question he can answer, "He did what he did?" 
MR J. PALERMO:  He said yes. 
SCOTT ASC:  What does that mean?  Ask him a question he can answer and you ask him a question … Mr Rosenthal, 
you answer the question that he asks?---I - - - 
And the two of you, for heaven sake, calm down. 

137 This exchange was not, however, indicative of actual or apprehended bias, nor did this conduct prevent the appellant from a 
reasonable opportunity of presenting his case.  As set out above any failure to adequately present the appellant’s case can only 
be attributed to the failure of the appellant’s agent to efficiently conduct the appellant’s case. 

138 Other than this exchange, the acting Senior Commissioner was helpful and courteous to the parties throughout the hearing.  
She was particularly helpful to the appellant’s agent by explaining matters of practice, procedure and evidence (ts 15, 94, 98, 
99, 129, 143, 159, 175, 185 – 186, 208, 232, 264, 269, 275 – 277, 334, 352 – 353, 458 and 626).  She also assisted the 
appellant’s agent by: 

(a) rephrasing questions that he was attempting to put to the respondent (ts 100, 108 – 109, 117 – 118, 131, 161, 173 
– 174, 345, 348 and 351); 

(b) summarising the case the appellant was attempting to put as its answer to the respondent’s case (ts 276); 
(c) asking questions to clarify issues (ts 102 – 103 and 421) and clarified areas that did not need further cross-

examination (ts 205 and 370 – 371); 
(d) allowing the appellant’s agent to conduct the appellant’s case when sitting down (ts 122 – 123 and 339); 
(e) arranging for documents to be copied (ts 143); 
(f) arranging for a whiteboard for use by the appellant’s agent (ts 182 – 183); 
(g) ensuring the limits imposed on the respondent’s case were adhered to (ts 686); 
(h) being willing to extend hearing times by commencing a hearing day early and sitting late to accommodate the 

availability of the appellant’s agent and his witnesses (ts 570 – 571, 657 and 687); 
(i) granting applications by the appellant’s agent for adjournments (ts 36 – 37, 68, 367, 407, 449, 469, 470 – 471, 580 

and 581).  The only application made for an adjournment made on behalf of the appellant that was refused was an 
application made on 6 May 2010 to adjourn the proceedings to allow the appellant to appeal an oral ruling made 
to set aside a summons to the respondent to produce documents (ts 474). 

139 She also thanked the appellant’s agent for significantly improving his conduct (ts 689). 
140 The conduct of the appellant’s agent was, until close to the conclusion of the hearing, generally challenging, disrespectful and 

rude.  This conduct caused disruption and delay to the proceedings.  Some examples of this behaviour included: 
(a) making an inappropriate comment whilst the respondent gave his evidence in chief and re-examination (ts 38 

(‘it’s bullshit’), 571 (‘it’s garbage’), 573 (‘frigging liar’); 
(b) attempting to cross-examine the acting Senior Commissioner on matters of procedure (ts 60 – 64 and 67); 
(c) being discourteous to the respondent’s counsel (ts 64 – 66); 
(d) serving a summons on the respondent which sought to commence a cause of action in another jurisdiction whilst 

the respondent was giving evidence (ts 328); 
(e) being discourteous to the acting Senior Commissioner by ignoring the acting Senior Commissioner when she was 

speaking to him (ts 461) and accused her of having prejudged an application (ts 467); 
(f) without foundation to do so, arguing with the acting Senior Commissioner about rulings she had made (ts 686); 
(g) threatening to walk out of court on a number of occasions. 
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141 There is no evidence to support the contention that the acting Senior Commissioner was biased against the appellant.  Further, 
there is no foundation for the argument that an observer would or could apprehend that the conduct, acts and rulings of the 
acting Senior Commissioner were not impartial and without a prejudiced mind.  When the conduct of the appellant, his agent 
and the unhelpful conduct of the respondent are examined that the conduct of the acting Senior Commissioner was at all times 
appropriate for a decision maker whose patience was severely tested when trying to discourage unacceptable behaviour, 
minimise undue delay and attempting to ensure that evidence given was relevant. 

Grounds 11 and 13 
142 In ground 11 of the grounds of appeal the appellant argues the acting Senior Commissioner erred in not deducting from the 

amount of compensation and contractual benefits: 
(a) the receipt of some funds by the respondent; and 
(b) the monetary value of the time spent by the respondent working on his family farm. 

143 The appellant also argues that the respondent failed to mitigate his loss by: 
(a) not diligently seeking alternative; and 
(b) not seeking work beyond a certain distance from his family farm. 

144 In ground 13 the appellant argues the acting Senior Commissioner erred in assessing the respondent’s loss up to the last day of 
the hearing. 

(a) Assessment of Compensation and Mitigation 
145 The power of the Commission to award compensation for loss or injury caused by an unfair dismissal is set out in s 23A(6) to 

s 23A(8) of the Act as follows: 
If, and only if, the Commission considers reinstatement or re-employment would be impracticable, the Commission may, 
subject to subsections (7) and (8), order the employer to pay to the employee an amount of compensation for loss or 
injury caused by the dismissal. 
In deciding an amount of compensation for the purposes of making an order under subsection (6), the Commission is to 
have regard to —  

(a) the efforts (if any) of the employer and employee to mitigate the loss suffered by the employee as a result 
of the dismissal; 

(b) any redress the employee has obtained under another enactment where the evidence necessary to establish 
the claim for that redress is also the evidence necessary to establish the claim before the Commission; and 

(c) any other matter that the Commission considers relevant. 
The amount ordered to be paid under subsection (6) is not to exceed 6 months’ remuneration of the employee. 

146 Firstly the Commission must make a finding as to the loss and/or injury cased by the dismissal without regard to the maximum 
amount that can be awarded.  The maximum amount is six months’ remuneration and is often referred to as the cap.  When 
commencing an assessment this amount is to be initially ignored.  To assess loss the Commission must first have regard to the 
steps taken, if any, by the employee to mitigate the loss.  If there is a failure to mitigate the loss by not taking measures to 
reduce the impact of the loss, this is a factor relevant to an assessment of the loss or injury caused by the dismissal.  As the 
Full Bench in Sealanes (1985) Pty Ltd v Foley (2006) 86 WAIG 1239 observed issues of mitigation are relevant to 
determining whether there has been a loss of remuneration because of a dismissal [99]. 

147 An assessment of whether an employee has mitigated his or her loss requires an assessment of the evidence in a particular 
case.  The principles to be applied were recently summarised by Ritter AP in Merredin Customer Service Pty Ltd as trustee for 
Hatch Family Trust T/A Donovan Ford/Merredin Nissan and Donovan Tyres v Green (2007) 87 WAIG 2771 as follows [47] – 
[48]: 

The role of mitigation upon an assessment of loss for the purposes of making an order of compensation under these 
subsections was considered in the joint reasons of Ritter AP and Gregor SC in Curtis v Ausdrill Limited (2006) 86 WAIG 
3133 at paragraphs [32]-[38].  That decision and the reasons of the majority were part of a series of Full Bench decisions 
in the last 18 months which have considered the issue of mitigation in unfair dismissal cases.  The other cases include 
Sealanes (1985) Pty Ltd v Foley and Buktenica (2006) 86 WAIG 1239; (2006) 86 WAIG 1254, BHP Billiton Iron Ore Pty 
Ltd v Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australia Branch (2006) 86 WAIG 
642, The St Cecilia’s College School Board v Grigson (2006) 86 WAIG 3146; (2006) 86 WAIG 3159; (2006) 86 WAIG 
3163. 
The reasons of the majority in Curtis, which have not been questioned in any subsequent Full Bench or Industrial Appeal 
Court decisions, brought together some of the strands of reasoning in the earlier decisions.  The points made by the 
majority may be summarised as follows:- 

(a) Section 23A(6) of the Act provides for the payment of an amount of compensation for loss and injury 
caused by the dismissal. 

(b) In the context of an unfair dismissal application mitigation means the taking of reasonable steps to 
minimise the financial impact upon an employee of their unfair dismissal. 

(c) Mitigation was considered relevant to the assessment of compensation by the Commission before the 
introduction of s 23A of the Act, and has continued relevance both because of the need to assess loss and 
its specific mention in s 23A(7). 

(d) As there is a connection between the concepts of causation of loss and mitigation, s 23A(7) insofar as it 
refers to the employee, may have been legislatively unnecessary.  This connection was recognised and 
developed in Sealanes at [101] - [105]. 
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(e) The reasons in Sealanes were quoted with approval by the majority in Curtis.  (In those reasons there 
were quotations from a number of cases of high authority.  Some of them will be referred to below). 

(f) If it can be established that there has been a failure by an applicant to reasonably mitigate loss, the total 
amount of income they have not received from the lack of continued employment with their former 
employer may not be the total of the loss ‘caused by’ the unfair dismissal for the purposes of s 23A(6) of 
the Act. 

(g) It is for an employer respondent to establish on balance a failure to take reasonable steps to mitigate. 
(h) Whether reasonable steps to mitigate have been taken is a question of fact, dependent upon an evaluation 

of the facts and circumstances of the case. 
148 Whether an employee has mitigated his or her loss usually turns on whether he or she has taken reasonable steps to find 

alternative employment after their dismissal.  The reasonableness of the conduct depends upon an assessment of the facts and 
circumstances in each case:  BHP Billiton Iron Ore Pty Ltd v The Transport Workers’ Union of Australia, Industrial Union of 
Workers, Western Australian Branch (2006) 86 WAIG 642 [101] – [103].  However, it is for the employer to establish that an 
employee has failed to take reasonable steps to mitigate.  If the employee obtains alternative employment, the employee’s 
entitlement to compensation is reduced by the amount received from the alternative work.  If the employee fails to mitigate, 
the loss is reduced by the amount they could have earned if they had done so:  Merredin Customer Service Pty Ltd [72]. 

(b) Was an Error Made 
149 The respondent did seek and find alternative employment at Alcoa farmlands.  He commenced this work five weeks after his 

employment with the appellant was terminated.  This work, however, was casual so his loss was not fully mitigated.  The 
amount he earned from this work was properly deducted from the respondent’s entitlement to compensation.  As counsel for 
the respondent points out there is no evidence that the respondent received any other income after his employment was 
terminated other than Centrelink payments.  The appellant, however, now concedes that monies received from Centrelink 
payments are not to be deducted from the respondent’s entitlement to compensation. 

150 One of the issues raised in ground 11 of the appeal is whether the respondent failed to mitigate his loss by not seeking work in 
Bunbury or any place that exceeded 50 kms from his home on the family farm.  In our opinion having regard to the fact that 
the respondent was willing to drive to work and had to pay for fuel to travel we do not regard his refusal to look for work in 
Bunbury or beyond 50 kms from his family farm in the Darling Escarpment to not be the conduct of a reasonably prudent 
person in the position of the respondent.   

151 The appellant argues that the respondent failed to diligently seek alternative employment.  He says this is evidenced by the fact 
that the respondent only made one formal written application for work and that was for a refinery worker’s position at Alcoa 
(exhibit A23).  This submission, however, ignores the respondent’s uncontradicted evidence that he also applied for work with 
Alcoa at its farm lands and mine; to Charles Hull Contracting, True Blue Hire, Boddington Gold Mine, Worsley Alumina, 
Chandler McLeod, Ready Workforce, Mitre 10 in Pinjarra, John Tuckey and Emmanuels.  There is no requirement at law that 
applications for work be in writing.  In any event, where an employee has given evidence that they have sought employment, 
the burden of proof shifts to the employer to prove that the steps taken were not reasonable.  In response, the appellant simply 
says that at the time the respondent was seeking work it was a notorious fact that unemployment rates were under 4 per cent.  
However, the appellant adduced no evidence in the proceedings before the acting Senior Commissioner to support this 
contention, nor did he adduce any evidence of work that was available within a 50 km radius of the respondent’s farm that the 
respondent was qualified to apply for and failed to do so. 

152 The respondent gave evidence that whilst employed by the appellant he spent about 12 hours a week carrying out work on his 
family farm.  From this evidence the appellant contends that the Commission should have assigned a value on the time spent 
by the respondent carrying out work on his family farm whilst employed by the appellant and post-employment at the rate of 
$28 an hour, for 12 hours a week and this amount should have been deducted from the respondent’s entitlement to 
compensation and the claim for wages as a contractual benefit.  However this submission has no basis in fact or in law.  In 
support of the appellant’s contention that such a deduction should be made, the appellant argues that the respondent breached a 
term of his contract that he not carry out work for any other person or body whilst employed by the appellant.  However, from 
at least late 2006 the appellant would have known the respondent did carry out other work outside his work for the respondent.  
On 10 January 2007, the respondent submitted an invoice in the name of L S and N A Rosenthal Pty Ltd for carting of cattle 
for Palermo Farms on 28 November 2006 and 12 December 2006 (exhibit R17) (ts 203 and 545).  Whilst it is notable that 
there was no evidence before the Commission of an express term of contract in such terms as contended by the appellant and 
there was no evidence on which a finding that such a term should be implied, even if such a term could be said to be implied 
into the respondent’s contract of employment, the evidence establishes that work carried out by the respondent on his family 
farm was unpaid work.  Whilst the appellant argues that the work carried out by the respondent on his family farm should be 
valued at the same rate of pay as work carried out by the respondent as the rate paid to the respondent by the appellant as farm 
manager, there was no evidence before the Commission on which a finding could have been properly made that the work 
carried out was of such a nature that it should have been regarded as paid work and the amount due and payable was $28 an 
hour.  In any event, the respondent’s evidence that whilst working for Palermo Farms, the work he did on his own farm was 
minimal was not shaken in cross-examination (ts 279).  Further, even if such work could be valued in the manner contended, 
the valuation of the work could not be taken into account in assessing compensation of the loss caused by the unfair dismissal.  
The right to such ‘potential’ income existed whilst the respondent was employed by the appellant.  When making an 
assessment of compensation, the award of compensation that can be made is subject to the statutory limit which sets the outer 
limits of an award.  Subject to the cap on the amount that can be awarded and consideration of relevant matters going to 
mitigation, the Commission is required to calculate compensation to place the employee in the same position as to his 
remuneration, as if the employee’s contract of employment had not been terminated.  Nor is the behaviour of the parties a 
relevant factor in assessing compensation:  Capewell v Cadbury Schweppes Australia Ltd (1997) 78 WAIG 299 (302) 
(Sharkey P); Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 (9) (Sharkey P), (13) (Kenner C). 

153 The appellant made a submission during the hearing of the appeal that the acting Senior Commissioner erred in not taking into 
account the number of days the respondent took off work as holidays when he was employed by the respondent.  The appellant 
argues that the respondent was overpaid for annual leave and that the amount of the overpayment should be deducted from the 
award of compensation and/or the amount due as contractual benefits as wages for work carried out in December 2008.  The 
appellant contends that the respondent was paid 12.09 days of annual leave that he had not accrued.  Part of the appellant’s 
contention is an assumption that the respondent took 20 days’ leave between 22 May 2008 and 4 June 2008.  However, the 
uncontradicted evidence given by the respondent was that he had planned to go on leave at that time but that his leave was 
cancelled (ts 284 – 285).  The appellant also argues that 212.69 days of paid time should be deducted as time not worked.  The 
appellant says the diaries establish that the respondent took this time off work as leave.  The difficulty with this submission is 
that the diaries are not a record of time worked but a list of work carried out on particular days such as ‘fed cattle at Curtis’, 
‘marked calves at Beechams’ and ‘check bulls and calves’.  When Mr Matthews was asked in examination in chief to estimate 
the time to complete some tasks noted in the diaries he said, in relation to some items referred to, that it would depend upon 
what was entailed or if you found any problems.  Other items he estimated to take a day or half a day (ts 651, 657).  Some 
tasks he could not estimate a time for completion (ts 653, 655).  Also the appellant’s argument that the respondent was  
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overpaid for annual leave appears to rely upon a contention that the respondent was required to work seven days a week.  For 
example, much was made of the fact that the respondent did not work eight days in August 2006 and seven days in 
September 2006, yet the respondent worked every other day of those months.  There was no evidence before the Commission 
on which a finding could be made that the respondent was required to work seven days a week.  The respondent’s evidence 
was that he was not employed to work seven days a week, 24 hours a day (ts 411).  He did, however, say that he was on call to 
aid any cattle that were in trouble and agreed he was on call 24 hours a day seven days a week for cattle welfare (ts 412). 

154 The appellant also contends that amounts of $1,815 and $2,661 paid to Fairbridge Western Australia Inc for spraying 
cottonbush, which is said to be the cost of work the respondent did not carry out but should have carried out, should be 
deducted.  This submission, however, has no evidential basis.  Even if the amounts claimed for spraying cottonbush could be 
regarded at law as an ‘industrial matter’ within the meaning of s 7 of the Act, no evidence was adduced in the hearing of the 
amounts claimed.  The only evidence the appellant adduced about cottonbush was evidence given by Mr Matthews in his farm 
report on the condition of the farm after the dismissal of the respondent, that the part of the farm known as Dewars was rife 
with cottonbush and sodom apple and spreading to areas not seen in three years and it would appear that no controls had been 
used to contain it (exhibit R19, AB 52).  However, when Mr Matthews gave evidence about this issue he appeared to retract 
the statement in the report that nothing appeared to have been done in three years.  When asked whether any work had been 
done to control the cottonbush since he had left, he said, he could not say (ts 251).  Earlier, when giving evidence, 
Mr Matthews said his wife worked with him as a part-time assistant farm hand prior to the respondent being employed as farm 
manager and part of her work was to deal with and remove cottonbush (ts 212).  When the respondent was asked in cross-
examination about weed control he said he attended to cottonbush spraying but he did not deny it was not under control as he 
did not have sufficient time to attend to that work (ts 154).  Despite the respondent's evidence, no evidence was adduced about 
whether during the respondent’s employment or following termination of the respondent’s employment, the appellant engaged 
contractors to spray cottonbush and the circumstances of any engagement to carry out such work.   

155 The appellant also says that an amount of $85,350 should have been deducted for the loss the appellant incurred due to dry 
cattle.  Dry cattle are cattle that are not in calf.  However, there was no evidence on which an inference could be drawn that the 
appellant incurred such a loss or even if such a loss could be attributed to the respondent, no evidence was adduced about the 
quantum of the purported loss.  The only relevant evidence about the numbers of dry cattle was as follows.  The respondent 
gave evidence that as at June 2007 there were 34 dry cows and 20 bulls (exhibit A3) and as at June 2008 there were 149 dry 
cows  of a total of 469 cows and 20 bulls (exhibit A4).  When cross-examined, the respondent said, that in June 2008 the 
number of dry cows was high because a third of the farm in the hills had been burnt out, the rain did not really start until June 
of that year which left the cows in very poor condition and the average age of the cows were extremely old (ts 191).  He also 
said two bulls died in August 2008 (ts 306, exhibit A5) and five had broken down (ts 310).  When Mr Matthews was asked 
about whether he would consider it ‘normal’ to produce 149 dry cows from 469 cows he said: ‘I wouldn’t consider it normal, 
but depending on the conditions of the year, in a drought year it may be’ and with a result of ‘31 per cent dry cows you have 
problems either with your bulls or nutrition’ (ts 229).  In Mr Matthews’ farm report he noted there were five bulls incapable of 
servicing cows (exhibit R19).  When Mr Cabassi took over as farm manager in February 2009 he sold all the old bulls that he 
assessed as unfit to work and purchased two new bulls (ts 605).  Whether the two bulls that died were unfit for some time 
before their death so as to affect the total number of dry cattle is not known.  In addition the evidence given by Mr Matthews 
and Mr Cabassi in respect of this issue did not establish that the respondent’s actions or inaction caused the high number of 
dry cattle.  Nor was there any evidence given about the quantum of loss caused by the high number of dry cattle. 

156 The appellant also claims an amount of $14,088.28 a refund of unauthorised purchases from Murray Rural.  This submission is 
also without merit.  The only evidence of relevance to this issue that arose in the hearing is that the respondent gave evidence 
that Palermo Farms and his family farm have an account at Murray Rural and on one occasion an oversized sign was debited 
against the Palermo account but that when it was brought to his attention the error was rectified (ts 47 and 539). 

157 Even if the arguments about the 'deductions' had any merit, the amounts claimed as deductions to the award of compensation 
could not at law be deducted:  Bogunovich (9) (Sharkey P), (13) (Kenner C).  However, such amounts if proven to be owing as 
overpayments may have been capable of being taken into account and the acting Senior Commissioner could have exercised 
her discretion pursuant to s 26(1)(a) of the Act not to order the appellant to pay the respondent monies owed to him as wages 
for time worked in December 2008:  Belo Fisheries v Froggett (1983) 63 WAIG 2394, 2396 (Olney J).  However, this 
question of law is not beyond doubt:  Conti Sheffield Real Estate v Brailey (1992) 72 WAIG 1965, 1968 (Sharkey P and 
Negus C).  This issue of law may turn upon whether the deduction sought to be made can be characterised as an ‘industrial 
matter’ and where the denied contractual benefit is wages, the effect of s 17D of the Minimum Conditions of Employment Act 
1993:  BGC (Australia) Pty Ltd v Phippard [2002] WASCA 191 [35] – [40], [50] (Hasluck J); (2002) 115 IR 430; (2002) 82 
WAIG 2013.  Notwithstanding this uncertainty in the law it is not necessary to resolve this question of law in this matter, as 
there was insufficient evidence before the Commission at first instance on which a finding could be made that the sums 
claimed were amounts due and owing by the respondent to the appellant. 

158 The appellant contends in ground 13 that the acting Senior Commissioner erred in assessing the respondent’s loss up to the last 
day of the hearing.  This ground of appeal is also misconceived.  Section 23A(6) and s 23A(7) of the Act required the acting 
Senior Commissioner to assess past loss up to the date of the hearing and, but for the cap in s 23A(8) of the Act, would have 
required the acting Senior Commissioner to assess any future loss. 

Conclusion 
159 For these reasons, we are of the opinion that none of the grounds of appeal have been made out.  Accordingly the appeal must 

be dismissed. 
KENNER C: 
160 The detailed background to this appeal, including the reasons for decision of the Commissioner at first instance, has been set 

out in the joint reasons of Smith AP and Beech CC.  I need not repeat it. 
Grounds of Appeal-Non Compliance with Regulations 
161 For my purposes, I only propose to deal with grounds 5 and 6.  These grounds of appeal, indeed all of the grounds of appeal, 

do not even attempt to satisfy the requirements of reg 102 of the Industrial Relations Commission Regulations 2005.  
Reg 102(2) requires an appellant to “clearly and concisely set out the grounds of appeal and what alternative decision the 
appellant seeks.”  Furthermore, reg 102(3) requires an appellant to set out with particularity why a decision of the Commission, 
or part of it, is against the evidence or wrong in law.  From their terms, the grounds of appeal plainly do not meet this 
requirement. 

162 Even having regard to the fact that the agent for the appellant, who appeared as agent for the respondent at first instance, is a 
lay person, neither legally qualified nor an experienced industrial agent, drafting grounds of appeal in the way in which they 
have been presented to the Full Bench, makes the Full Bench’s task difficult, in ascertaining the true nature of the complaints 
against the decision from which the appeal is brought. 
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Consideration 
163 The complaint raised by grounds 5 and 6 of the appeal relates to the decision of the Commissioner, made during the course of a 

hearing on 31 August 2009, to set aside three witness summonses taken out by the appellant, which required the respondent’s 
parents, Mr and Mrs Rosenthal, and the respondent's wife, Chantel Rosenthal, to give evidence and produce documents.  The 
documents sought to be produced by Mr and Mrs Rosenthal included those relating to proof of ownership of cattle by Mr and 
Mrs Rosenthal or any trading entity operated by them over various dates; and including records relating to purchases, sales, 
births, deaths and opening and closing stocks. 

164 The summons directed to Ms Chantel Rosenthal, in addition to requiring her to attend to give evidence, also required 
production of the same documents. 

165 Prior to the commencement of the hearing on 31 August 2009, on 8 June 2009, the appellant filed what was described as 
“Respondents particulars pursuant to the Commissions Orders”.  This document was filed in response to an earlier order of the 
Commission that the appellant particularise the basis upon which its decision was made to terminate the respondent’s 
employment. Of the “Particulars” filed on 8 June 2009, the following issues were raised: 

• That the respondent’s father (Mr Rosenthal senior) was ill and the respondent had to give two week’s notice of 
termination of employment but he could stay on for a short time if needed; 

• That some two weeks later the respondent’s father was in remission and the respondent could stay on working at the 
farm until at least Christmas 2008 unless the appellant found another farm manager in the meantime; 

• By the end of June 2008 the respondent still had not provided to the appellant paperwork to reconcile stock numbers 
for the prior year; 

• Mr T Palermo visited the farm and met with the respondent. Mr Palermo raised with the respondent a number of 
issues including the question of stock numbers; 

• Every time that Mr T Palermo telephoned the respondent he was at his father’s farm where he resided; and 

• In October/November 2008 Mr T Palermo approached the respondent and made a request for stock numbers raised, 
which could not be reconciled and no paperwork was forthcoming. 

166 At the hearing on 31 August 2009, at the outset, the Commission heard an application by the respondent, through his counsel, 
to set aside the witness summonses under s 33(2) of the Act.  From the transcript of the proceedings on that day, it was 
complained by the respondent that the summonses to Mr and Mrs Rosenthal senior were oppressive. This was contended on 
the basis that the request for production of documents relating to proof of ownership of cattle could not be complied with, 
because according to counsel, there was no licensing or registration regime to establish proof of ownership of cattle. This 
seemed to be disputed by the agent for the appellant during the hearing.  

167 Furthermore, it was submitted that the requirement that documents be produced to the offices of Messrs Gibson and Gibson, 
the solicitors for the respondent, was inappropriate and the documents should be produced to the Commission.   

168 Thirdly, it was also said that the seven days required for the production of the documents in the summonses had expired before 
the summonses were served.   

169 As to the proof of ownership of cattle issue, it was contended by counsel for the respondent that the inference to be drawn from 
the request was an allegation that the applicant had stolen some cattle; however, such an allegation did not arise in the 
respondent’s particulars of answer. 

170 Counsel for the respondent, Ms Cosentino, then referred to the basis identified in the respondent’s particulars of 8 June 2009, 
as the reason for the respondent’s dismissal.   Ms Cosentino submitted as follows: 

“Now, there's nothing in this which gives any indication that theft of cattle might be an issue that the respondent 
relies upon as grounds for dismissal.  There's nothing in this document which gives any indication that these 
documents which are being summonsed might lead to a train of inquiry relevant to the issues raised in response 
to the unfair dismissal claim.  So when we look to ascertain what are the reasons that the respondent relies on 
for termination, there's an account of a discussion between Tony Palermo and the applicant about the applicant's 
father's illness and Mr Palermo's version is that this led to the applicant indicating that his tenure with the 
respondent wouldn't be permanent or wouldn't be long term and that he was either going to give notice to resign 
shortly or subsequently when it became apparent that his father was not ill, that he would work until Christmas.  
So that's one aspect of the response. 
The other is allegations regarding unsatisfactory work performance and about two-thirds down the page there's a 
reference to: 

CR was given various verbal warnings by TP about unsatisfactory work performance and the way the 
farm looked and the way he was managing.  I also raised this and other issues, such as complying with 
legislative requirements on branding, stock numbers, declared weed control.  Nothing was getting 
done.  Matters got progressively worse.  There were requests for numbers raised, not reconciled and 
no managerial paperwork forthcoming.  I formed the view that he was leaving around December 08.  
He was taking advantage and not undertaking his duties.  He hardly – 

and then over the page – 
during December, he hardly attended to any duties.  He was critical that 200 … sorry … 2000 bales of 
hay had to be brought to storage.  There were various calls and discussions to attend to work duties  
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and he was dismissed for serious misconduct failing and refusing to attend to his duties, failing and 
refusing to attend to the carting of hay, failing and refusing to attend to legislative requirements and 
failing and refusing to attend to the welfare and other requirements of cattle. 

The summonsed documents have nothing to do with the issues in these proceedings.” (6-7T) 
171 Following a question from the Commissioner, Ms Cosentino then acknowledged that the summonses required the witnesses 

summoned to both give evidence and to produce the documents sought.  It is apparent, however, that the essential thrust of 
counsel’s submissions seeking to set aside the witness summonses were directed to the requirement for production of the 
documents specified. 

172 Mr T Palermo, acting as agent for the appellant, then responded to the application to set aside the witness summonses.  
Mr Palermo contested the assertion that the summonses were issued as a fishing exercise.   Mr Palermo said: 

“Commissioner, any … anything at all that assists the applicant or the respondent must be allowed and this is 
not a fishing exercise.  If it's … if it was a fishing exercise, we would have approached this a little bit 
differently.  This goes to the very issue of credibility of Mr Charles Rosenthal.  From the point of the statement, 
if … if … there's a paragraph there or a sentence there that says, "Despite repeated requests, all managerial farm 
documentation was not provided," and that's what we are getting to.  Now, from the point of view of Mr Charles 
Rosenthal's father, his mother and his spouse, they are all directors of L.S. and N.A. Rosenthal Pty Ltd, which I 
believe operates a farm across the road from where we allege some of the cattle went missing and disappeared.  
So my … the problem I have is that if those summonses are not allowed in their entirety, they won't be a fair 
hearing.  We want to be able to ask appropriate questions of those three people and Mr Charles Rosenthal, what 
the link is and what the link has been between his farming activities and operating the Palermo farm and him 
operating L.S. and N.A. Rosenthal Pty Ltd, of which he's a director and he's a shareholder.  So he was actually 
operating two farms whilst he was working for Palermo full-time.  So it is very relevant and only the other three 
witness’ can either support or not support Mr Charles Rosenthal's statements.  So if those things are … if those 
summonses are set aside, they go to the very core of our case and how - - - ” (7T) 

173 After that submission, an exchange took place between Mr Palermo and the Commissioner as follows: 
SCOTT C:  Sorry.  Are you … are you saying … because it's not been entirely clear to me from the particulars 
that you've provided that there's been any suggestion of cattle going missing? 
MR T. PALERMO:  Well, if we were provided with all the managerial records and farm documentation, we 
would've been able to properly reconcile numbers.  During the whole period that Mr Rosenthal was employed, 
and which is some two-and-a-half years, we have never been able to reconcile stock numbers.  There's a 
question of 30 cattle that went missing that I think only the other directors of L.S. and N.A. Rosenthal Pty Ltd 
will be able to answer.  From the point of registrations, I don't know whether Ms Cosentino knows about the 
stock identification and movement pack of … of 1970, but you … there are legal requirements that have to be 
complied with as far as registrations.  So if she still maintains that there is no registration process, perhaps I can 
hand this over to her and she may care to read it during … during the break.  These things here have to be 
complied with. 
SCOTT C:  Was … was the issue of the cattle missing something that was raised with Mr Rosenthal as a … a 
reason for dismissal? 
MR T. PALERMO:  Yes, it was. 
SCOTT C:  All right. 
MR T. PALERMO:  And to this very day, we have not been able to get farm records, receipts documentation.  
See, Commissioner, you must realise that Mr Rosenthal had full access and the full running and operation of the 
farm, notwithstanding major decisions had to be made by me and at times by Mr John Palermo, he pretty well 
had a free hand.  Now, if all the documentation had been provided and we were satisfied with all the 
documentation and the numbers reconciled, perhaps we wouldn't be sitting here today.  The other matter is that 
I've made inquiries from the Pinjarra police.  The stock squad, as they had it, has been disbanded.  The only way 
the police will take an action like this on is if they investigate all records for all adjoining owners and all 
immediate owners in the area.  That is a mammoth exercise, absolutely mammoth exercise, because they don't 
have a stock squad any more.  Now, for me to go to the extent to have all my adjoining owners investigated, 
including proof of ownership for the last two to three years, natural increases, births, deaths, et cetera, and for 
the police fraud squad to verify it against their income tax returns, financials.  It is just a nightmare.  So it is a 
simple exercise that I think the other three directors of L.A. … L.S. and N.A. Rosenthal Pty Ltd will just be able 
to answer.  If there is nothing to worry about it, then they don't have anything to worry about.  It is just 
questions that we are asking. 
SCOTT C:  Can you tell me a bit more about the circumstances under which the issue of cattle going missing 
and whether they were at the applicant's property was raised with him? 
MR T. PALERMO:  Yes, it was and, Commissioner, this now leads to information that will be provided by 
one of my witnesses later on.  So I just do not see any reason why, you know, they want the summons set aside.  
I mean, is there anything to hide? 
SCOTT C:  Well, that's … that's not the test, though. 
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MR T. PALERMO:  But the test is that if … if those summonses are set aside and our case is prejudiced that 
in a great degree, then we might as well leave the courtroom now, Commissioner. 
SCOTT C:  All right. 
MR T. PALERMO:  Commissioner, just one other point is that …the other three directors will more than 
likely be able to verify or testify exactly what work Mr Charles Rosenthal was doing for the family farm when 
he was supposed to be employed on a full-time basis by Palermo.  My understanding is that he was also … this 
later understanding, not … certainly not … I didn't have this information at the time … is that he was also 
running the family farm and one of the reasons behind my conclusions to … to that understanding is that I 
believe his father was also ill with cancer at some point in time and that was one of the reasons why he had 
approached me back on or around February 2008 to leave so that he could manage that on a full-time basis.  So 
who can verify that?  I mean, we're looking for … for external parties.  Obviously, in Mr Rosenthal, I presume 
… and I can't speak for him … he's going to say, "No, I wasn't looking after the farm," but perhaps the other 
three witnesses may say otherwise.  We're not going to know unless we have them on the stand. 
SCOTT C:  All right.  Ms Cosentino, what do you say? 
MS COSENTINO:  The only critical issue that arises is … is whether missing cattle was raised as an allegation 
or was raised with the applicant as a reason for his termination.  Mr Palermo has asserted that it was.  We say, 
of course, that it wasn't, but there is correspondence from Mr Palermo to the applicant dated 6 January 2009, 
some two weeks after the termination.  It's marked without prejudice, but in my view it doesn't contain any … 
it's … it contains factual matters and opinion and there's nothing that really renders it of a character of being 
without prejudice and I'd hand that up to you, Commissioner.  It says, "We are not alleging … we are not 
making any accusations of you or anyone at this stage."  ” (8-9T) 

174 A little further on, there was another exchange between Mr Palermo and the Commissioner where the Commissioner was 
endeavouring to ascertain how, if the witnesses were called, Mr Palermo would be able to further establish good cause for the 
respondent’s dismissal.  Later, Mr Palermo, in response to those questions from the Commissioner said: 

“MR T.  PALERMO: Well, Commissioner, some of these things have surfaced post-certain events.  Mr 
Rosenthal senior, I understand, was also in charge and total control of the Palermo farm at various times when 
Mr Charles Rosenthal was on leave, so, again, you know, he … he knows the place.  He … he was running the 
place at certain times.  I don't know what went on between them, but all I can say is that if someone is … is 
supposed to be employed by one employer, then you don't … you're not employed by someone else at the same 
time.  The other three directors will also be able to state, as we have asked to … to get the information, "Was 
Mr Rosenthal also an active employee of his family farm entity?  Was he getting paid?  What was he getting 
paid?  What was his duties?  What were his hours of work?" all those sort of things.  Now, surely, if you can 
have other people corroborate your evidence, that should have more weight than what the person himself is 
going to say and that is the reason why we also have gone to the extent of calling other witnesses so that our 
evidence can also be supported, otherwise it just becomes, you know, "I said this.  You said that.  Who can lie 
the most?  Let's get away with it."  That's not what this forum is about.” (10T) 

175 The Commissioner then adjourned for a brief period to consider the application to set aside the witness summonses.  When the 
hearing resumed, the Commissioner announced her decision to set aside the witness summonses, with her reasons to be 
provided in writing at a later date.   

176 On 15 January 2010, the Commissioner published reasons for decision in relation to the imposition of time limits on the period 
for the presentation of the parties’ cases, under s 27(1)(ha) of the Act.  An order, giving effect to these reasons for decision, 
was published on 21 January 2010:  Charles Henry Rosenthal v John Palermo (2010) 90 WAIG 111; (2010) 90 WAIG 115. 

177 In her reasons of 15 January 2010, the Commissioner referred to, at pars 15 to 18 inclusive, her reasons for not reconsidering 
her earlier decision to set aside the witness summonses, despite a request from the appellant that she do so. The Commissioner 
said: 

“15 I have considered whether it is appropriate to reconsider my earlier decision regarding Mr and Mrs 
Rosenthal Snr being summonsed and my view on that matter has not changed. 

16 The evidence given by Chantel Rosenthal as to her use of the computer stands.  Appropriate 
conclusions can be drawn from that applying the rules of evidence.  Furthermore, it would appear that 
Mr Palermo wishes to examine Mrs Rosenthal Snr not only as to the ownership of the computer but 
about the information that was processed on her computer.  The only question which arose during 
Chantel Rosenthal's evidence was the date upon which a particular document was typed.  Her 
evidence stands as it is and there is no indication as to why that evidence should or should not be 
accepted.  Further, there is no indication of what, if any, further evidence regarding "information that 
was processed on her computer" was necessary for the purpose of this hearing, and why Mrs 
Rosenthal Snr ought to be examined about that. 

17 As to Mr Rosenthal Snr, the respondent says that he is required to give evidence: 
"as it appears from what Mr Rosenthal (the applicant) has stated in cross-examination that at 
times while he was on leave he consigned the farm and all farming operations without 
authority to his father.  His father needs to be cross-examined as to the duties he undertook, 
stock numbers consigned to him and stock numbers re-consigned upon completing his 
'caretaking' role". 
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There is no indication as to how this information is relevant.  It appears to go back to the question of 
stock numbers which Mr Palermo suggests were not as they ought to have been, whilst he denies there 
is any allegation of theft against the applicant. 

18 The questions which are before the Commission relate to the applicant's performance of his duties.  
He has given evidence of the circumstances under which he took leave and his father undertook duties 
for him.  I see no relevance in further examination of this issue in terms of evidence from 
Mr Rosenthal Snr.  I am of the view that Mr Palermo is seeking to use this hearing to gather 
information for purposes other than responding to the claim before the Commission, a matter clarified 
with Mr Palermo early in proceedings.” 

178 It is the case, however, that the reasons of the Commissioner do not reflect all of the bases advanced by the appellant, as set out 
in the transcript extracts above, for wanting to call, in particular, Mr Rosenthal senior.   

179 Both at first instance, and on this appeal, the appellant contended that the setting aside of the witness summonses substantially 
prejudiced its case. 

Consideration 
180 The summonses at issue in this case required the witnesses to both give evidence and to produce documents.  A party to 

proceedings is entitled, as of right, to request the Registrar to issue a witness summons in connection with proceedings before 
the Commission.  It is generally the duty of an advocate to decide which witnesses to call and in what order they will be called: 
Briscoe v Briscoe [1966] 1 All ER 465.  Where a summons is issued to, and duly served on, a person to appear and give 
evidence, that person may make an application for show cause as to why he or she should appear under s 33(2) of the Act.  
That is what occurred in this case.   

181 In the case of a witness summons including a requirement to produce documents, the proper procedure is that the person 
attends the Commission, with the documents in his or her possession, and unless any objection is made to their production by 
the person summonsed, they should be delivered into the custody of the Commission, by being handed to the Commissioner’s 
Associate, until they are called for tendering into evidence.   

182 An application to set aside a summons can be made to prevent an abuse of process:  Purnell Bros Pty Ltd v Transport 
Engineers Pty Ltd (1984) 73 FLR 160.  It is also well settled that a party cannot have issued a subpoena or a summons to 
witness, for the purposes of engaging in a fishing expedition, to establish a case:  Commissioner for Railways v Small (1938) 
38 SR (NSW) 564.   

183 In the case of documents sought to be produced under a subpoena or summons, the lack of apparent relevance is a relevant 
consideration as to whether it should be set aside.  The question of “apparent relevance” is to be determined by having regard 
to whether or not the documents “are reasonably likely to add, in the end, in some way or other, to the relevant evidence in the 
case”:  Seven Network Ltd v News Ltd (No.5) (2005) 216 ALR 147 at 151; Trade Practices Commission v Arnotts Ltd (No. 2) 
(1989) 21 FCR 306. 

184 In my opinion, the Commissioner was in error in setting aside the witness summons directed to Mr Rosenthal senior.  I have 
reached that view for a number of reasons. 

185 Firstly, it would appear from the transcript of the proceedings on 31 August 2009 that a significant, if not the sole focus, of 
counsel for the respondent, and the Commissioner, was placed on the issue of production of documents concerning ownership 
of cattle.  Indeed, counsel for the respondent, at 9T, set out above, identified this as “the only critical issue”.  In my view, that 
was not the only issue, let alone a critical issue.   

186 A number of matters were raised in the respondent’s further particulars, which have been set out above.  Plainly, reconciliation 
of stock numbers was repeatedly raised.  Additionally, the giving of notice of resignation by the respondent in early 2008, on 
the grounds of his father’s illness, and whether and if so for how long, the respondent would remain an employee, was in issue.   

187 Furthermore, combined with the submissions made at the hearing on 31 August 2009, it was also clear that the appellant was 
putting in issue the respondent’s work activities at his family farm, when he should have been working for the appellant.  This 
raised a potential conflict of interest between the duties of the respondent as an employee of the appellant, and his 
responsibilities to his family farm.   

188 This was not a matter that needed to be particularised in writing.  It is trite that an employee has, as an implied term of their 
contract of employment, a duty of fidelity and good faith to their employer to commit their full time and attention during 
working hours to the activities of their employer:  See generally Macken’s Laws of Employment Sixth Ed at 5.405-5.410.  
Whilst the respondent’s curriculum vitae at AB54-56, showed that he had been managing the family farm prior to his 
employment by the appellant, to the extent that the respondent continued to perform that work whilst employed by the 
appellant, seemingly without the knowledge of Mr Palermo, this should have been disclosed to the appellant, in my view. 

189 Leaving aside entirely the issue of production of documents, in my opinion, certainly Mr Rosenthal senior, and perhaps less so 
Mrs Rosenthal, as directors of the entity conducting the respondent’s family farm, would appear to be material witnesses in 
relation to these issues.  This is particularly so because the respondent’s family farm was across the road from the farm 
operated by the appellant.  Certainly also, the evidence of Mr Rosenthal senior was directly relevant to the issue of the 
circumstances surrounding the respondent’s alleged resignation and its subsequent alleged withdrawal. That this later issue was 
important is reinforced by the fact that the Commissioner made credibility findings against the respondent, in preferring the 
evidence of Messrs Matthews and Cabassi to that of the respondent, where the evidence was in conflict (see AB 31 par 51).  
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190 The test is whether the witnesses proposed to be called, could give evidence that was relevant to matters arising in the 
proceedings.  Furthermore, as to documents sought to be produced on a summons to witness, the test is whether those 
documents may add some value, or otherwise lead to a train of enquiry; not whether they could, or would be tendered in 
evidence, which is a step to be taken after the summons is returned. 

191 In my view, the submissions of Mr Palermo in opposition to the application to set aside the witness summons raised 
identifiable issues about which the witnesses, in particular Mr Rosenthal senior, could testify. 

192 I note, however, that in relation to the question of the respondent’s resignation, the Commissioner in her reasons commented 
on the absence of any evidence other than that of the respondent on this issue, and that accordingly, his testimony would be 
accepted.  Whether, and if so how, any evidence from Mr Rosenthal senior may have influenced that finding can only now be a 
matter of speculation, but its potential influence cannot be discounted.  

193 Can it be said that the setting aside of the witness summons, in particular that directed to Mr Rosenthal senior, would not or 
could not have materially impacted on the appellant’s case and his prospects of success at first instance?  It is difficult for an 
appeal court to make such assessments without knowing what evidence the witness may have given.  In the case of jury 
verdicts, it has been held that an appeal court should not attempt to speculate what a trier of fact may have concluded, had the 
wrongly rejected evidence been admitted.  Where this is the conclusion on an appeal, generally a new trial is ordered: 
Balenzuela v De Gail and Anor (1959) 101 CLR 226 per Dixon CJ at 232, 235.   

194 Put another way, can it be ruled out that the setting aside of the witness summons would have made no difference to the 
outcome of the case?: Stead v State Government Insurance Commission (1986) 161 CLR 141.   

195 I have come to the conclusion in this case, not without some hesitation, that it is unlikely that the setting aside of the witness 
summons to Mr Rosenthal senior would have led to a different outcome.  This is primarily because it seems as the appellant’s 
case unfolded, the contention of resignation by the respondent was largely overtaken by the allegations that the respondent had 
mismanaged the farm, justifying his summary dismissal for misconduct.  Even if Mr Rosenthal senior gave evidence as to his 
illness and its timing, the crucial conversations about the alleged resignation were between the respondent and Mr T Palermo, 
who did not testify.   

196 Further, the evidence of the respondent as to him working on the family farm, which work should have been disclosed to the 
appellant, was that it was performed outside of work time for the appellant and no more than about twelve hours a week.  No 
wages were received by the respondent.   

197 In terms of the periods where Mr Rosenthal senior was said to have been given the “keys to the farm”, the uncontradicted 
evidence was that the respondent was only away for one weekend in June 2008, and the respondent’s father was asked to keep 
an eye on the farm on this occasion.  

198 The case at first instance was a difficult one for a number of reasons, not the least of which was the manner of the conduct of 
the case by the agent for the appellant, and the clear antagonism which existed between the appellant’s agent and the 
respondent, as illustrated during the course of the respondent’s testimony.   

199 However, for the reasons that I have set out above, I consider that the conclusion that the appellant was materially prejudiced 
in the conduct of its case by reason of the setting aside of the witnesses summons, is not open.  

200 As to the other grounds of appeal, I am not persuaded they have any merit, for the reasons set out by Smith AP and Beech CC. 
201 Accordingly, in my view, the appropriate determination of this appeal is that the appeal be dismissed. 
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Result Appeal dismissed 
Appearances 
Appellant Mr A Palermo, as agent 
Respondent Ms R Cosentino (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 19 October 2010 and 18 November 2010, and having heard 
Mr A Palermo, as agent on behalf of the appellant, and Ms R Cosentino (of counsel) on behalf of the respondent, and reasons for 
decision having been delivered on 2 February 2011, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

THAT the appeal be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Reasons for Decision 
SMITH AP: 
Background 
1 The Director General, Department of Education (the appellant) appeals from an order of the Commission in application C 32 

of 2010 made under s 44 of the Industrial Relations Act 1979 (WA) (the Act) to reinstate Mr Rudresh Dakoor.  The order was 
made after The State School Teachers’ Union of W.A. (Incorporated) (the SSTU) applied to the Commission on 23 August 
2010 for an urgent conference under s 44 of the Act to conciliate a dispute relating to Mr Dakoor, a teacher employed by the 
appellant and member of the SSTU, as a result of what the SSTU alleged in the application to be an unfair, oppressive and 
unlawful disciplinary process by the appellant.   

2 Mr Dakoor was employed by the appellant as a teacher, on a fixed term contract which commenced on 19 April 2010 and 
terminated on 2 July 2010.  When Mr Dakoor’s contract first commenced he was posted to Kalgoorlie-Boulder Community 
High School.  The appellant says two incidents at the Kalgoorlie-Boulder Community High School on 6 May 2010 and 12 May 
2010 respectively, led to the appellant to suspect that Mr Dakoor may have committed breaches of discipline as defined in s 80 
of the Public Sector Management Act 1994 (WA) (the PSM Act), and that Mr Dakoor’s continued presence on the school 
premises constituted a risk to the safety or welfare of students on the premises.  The two suspected breaches of discipline led to 
an order being made on 17 May 2010 by the appellant pursuant to s 240 of the School Education Act 1999 (WA). The 
appellant exercised the power in s 240 of the School Education Act to order Mr Dakoor to remain away from the Kalgoorlie-
Boulder Community High School while the suspected breaches of discipline were investigated and directed him to report to 
Mr Jim Webb, Director of Schools, at the Swan District Education Office from 19 May 2010.   

3 In the application filed in the Commission, the SSTU claimed that the letter from the appellant dated 17 May 2010 containing 
the s 240 order directed Mr Dakoor to report to the Swan District Education Office until further notice.  The SSTU contended 
the terms of the order changed the terms of Mr Dakoor’s employment contract, and in failing to honour these terms the SSTU 
argued: 

The Director General no longer has jurisdiction to deal with the disciplinary procedures against [Mr Dakoor], pursuant to 
Part 5, Division 3, of the PSM Act 1994; notwithstanding its statement that the disciplinary process would be continued. 

4 On 23 June 2010, Mr Dakoor received a letter dated 17 June 2010, which only listed one allegation as a breach of discipline 
and requested Mr Dakoor’s response within five days.  On 25 June 2010, Mr Dakoor provided a written response to the 
allegation. 

5 On 11 August 2010, whilst Mr Dakoor was still reporting and working at the Swan District Education Office, Mr Dakoor sent 
an email to Mr Webb stating that he had not received any payment for work after 16 July 2010.  On 12 August 2010, Mr Webb 
responded to Mr Dakoor by email stating that he should no longer report to the Swan District Education Office as Mr Dakoor’s 
fixed term contract ended on 2 July 2010. 

6 At the same time the Director General commenced disciplinary proceedings, the Western Australian College of Teaching 
instituted an inquiry on 21 May 2010 pursuant to pt 7 of the Western Australian College of Teaching Act 2004 (WA).   

7 In the application for a s 44 conference, the SSTU: 
(a) argued that in issuing the order pursuant to s 240 of the School Education Act, the appellant acted unreasonably, 

harshly and in an oppressive way; as well as ultra vires; and thereby unlawfully, in that the appellant failed to 
afford Mr Dakoor his right to natural justice and procedural fairness. 

(b) argued that by failing to honour the changed terms of Mr Dakoor’s employment contract, the appellant no longer 
had jurisdiction to deal with the disciplinary procedures against Mr Dakoor pursuant to pt 5, div 3, of the PSM 
Act; notwithstanding a statement that the disciplinary process would be continued by the appellant.  Importantly 
the SSTU was of the view that the disciplinary processes implemented under pt 5, div 3 of the PSM Act should be 
continued to the conclusion of those processes. 

(c) sought an order that: 
(i) the appellant honour the changed terms of Mr Dakoor’s contract of employment, as these were specified 

by the appellant in the correspondence to Mr Dakoor on 17 May 2010, until the finalisation of the 
disciplinary proceedings against Mr Dakoor. 

(ii) alternatively the SSTU sought an order that: 
(1) the order issued by the appellant against Mr Dakoor on 17 May 2010 pursuant to s 240 of the 

School Education Act, is ultra vires and, consequently null and void and of no effect; and 
(2) the appellant is to advise the Western Australian College of Teaching of that fact forthwith. 

8 As a consequence of the filing of the application by the SSTU, the Commission convened an urgent compulsory conference 
pursuant to s 44 of the Act on 1 September 2010.  However, conciliation was unavailing in resolving the dispute between the 
parties.   

9 On 6 September 2010, the SSTU applied to the Commission for interim orders requiring the appellant to retain Mr Dakoor in 
employment at the Swan District Education Office until the allegations against him were dealt with in accordance with the 
discipline process.  In the application for the interim order the SSTU sought the following: 
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1. A declaration in the following terms: 
‘That the electronic mail, dated the 12 August 2010 and sent by Mr Webb on behalf of the respondent, is hereby 
declared null and void and of no effect’. 

2. An order in the following terms: 
‘That, consistent with the terms contained in the respondent's correspondence on the 17 May 2010 to Mr Dakoor, 
the respondent is hereby ordered to retain Mr Dakoor in employment at the Swan District Education Office until 
“...the allegations are dealt with in accordance with the discipline process...”’. 

3. Any other order that the Commission deems to be just and appropriate 
10 After the learned commissioner had regard to written submissions filed by the parties, he made the following order: 

(1) THAT Mr R Dakoor be continued in employment by the respondent in the classification of teacher retrospective 
to 12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the 
disposition of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and 
any appeal pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.  
(3) THAT the parties have liberty to apply. 

11 In reasons for decision that issued on 12 October 2010, the learned commissioner: 
(a) found the relevant principles in relation to the grant of interim orders sought by the SSTU under s 44 are now 

reasonably well settled and that the principles applicable generally to the granting of interim injunctions are 
applicable with appropriate modifications.  In support of this finding the learned commissioner relied upon a 
decision of Sharkey P in Brown v President, State School Teachers’ Union of WA (Inc) (1989) 69 WAIG 1390 
and a decision of a single commissioner in ALHMWU v National Foods Pty Ltd (2004) 84 WAIG 3395.  

(b) expressed the view that there were serious questions to be determined as to whether an order pursuant to s 240 of 
the School Education Act can operate in respect of a person employed at the premises of a government school, 
who ceases to be an employee; 

(b) observed that the conduct alleged against Mr Dakoor in the notice issued to him pursuant to s 240 occurred on 6 
and 12 May 2010 but the s 240 order was not received by Mr Dakoor until 23 May 2010;   

(c) found that it was not apparent that despite this period of time, Mr Dakoor was given any opportunity to respond to 
the allegations against him and it was not readily apparent as to why Mr Dakoor could not have been given some 
opportunity to at least initially respond to the allegations put against him prior to the issuance of the s 240 order. 

12 In relation to the disciplinary proceedings that had commenced against Mr Dakoor, the learned commissioner: 
(a) observed that serious questions arise as to how the terms of pt 5 of the PSM Act can have application to a person 

who is no longer an employee of the appellant; 
(b) found this issue to be of greater significance in the matter, as the disciplinary process purportedly brought 

pursuant to pt 5 of the PSM Act could have major negative consequences for Mr Dakoor; 
(c) observed if it was ultimately held that pt 5 has no application to Mr Dakoor he will be unable to avail himself of 

any legal remedy to overturn such findings; 
(d) found that it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing 

his rights under the disciplinary process contained in pt 5 of the PSM Act, given the appellant has initiated the 
disciplinary process and has continued with it; 

(e) found that Mr Dakoor should remain in employment whilst the disciplinary process was completed and by making 
an interim order to that effect would avoid any doubt as to the capacity for Mr Dakoor to vindicate his rights 
under the PSM Act and the process initiated by the appellant; 

(f) found that making such an order would be consistent with equity and good conscience which the Commission is 
required to apply by reason of s 26(1)(a) of the Act; 

(g) found the balance of convenience rests with the SSTU even having regard to some burden it would place on the 
appellant in the interim. 

13 The learned commissioner found that the making of an interim order was consistent with s 44(6)(ba)(ii) of the Act in that it 
would enable conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges 
the findings of the disciplinary process instituted by the appellant under the PSM Act.  The learned commissioner also held that 
the interim order should not be open-ended, that it should only enable Mr Dakoor to be properly subject to the disciplinary 
processes under the PSM Act and given an opportunity to exercise his rights of appeal, pursuant to s 78 of the PSM Act, unless 
the matter was resolved in the meantime. 

The Appeal 
14 The grounds of the appeal are as follows: 

1. The Commission erred in the exercise of its discretion to grant the Respondent's application for interim orders, by 
failing to give any or sufficient weight to the proper purposes for which interim orders ought to be made under 
section 44(6) of the Industrial Relations Act 1979 (WA) (‘IR Act’). 
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Particulars 
The Commission failed to accord sufficient weight to the fact that the interim orders: 
a. effectively provide the relief sought by the respondent in the application at an interim stage and thus 

render the substantive application nugatory; and 
b. do not preserve the status quo but rather positively compel the appellant to re-engage Mr Rudresh Dakoor 

as a teacher beyond the term of his fixed term contract of employment, for the sole purpose of completing 
a disciplinary process under Part 5 of the Public Sector Management Act 1994 (WA) (‘PSM Act’). 

2. The Commission erred in law in finding that pursuant to section 44(6)(ba)(ii) of the IR Act, the making of the 
interim orders would enable conciliation or alternatively arbitration to resolve the matters in question in the 
substantive application, which are:  
a. whether Part 5 of the PSM Act applies to persons who have ceased to be employees of the appellant; and 
b. whether the order made by the appellant pursuant to section 240 of the School Education Act 1999 (WA) 

was unlawful. 
3. The Commission erred in law in failing to properly consider whether a prima facie case existed for the granting of 

the interim orders sought by the respondent. 
4. The Commission erred in law in finding that if the appellant's disciplinary process was held to be void ab initio, 

Mr Dakoor would be unable to avail himself of any legal remedy to overturn findings of fact made against him. 
15 The orders sought by the appellant are as follows: 

1. The appeal be allowed.  
2. The orders of the Commission made on 18 October 2010 be quashed. 
3. The respondent’s application for interim orders be dismissed. 
4. Application C 32 of 2010 be remitted to the learned commissioner for conciliation or alternatively arbitration. 

The Appellant’s Submissions 
16 The appellant says that leave to appeal should be granted in this matter as the grounds for appeal raise an important and 

substantial question of law affecting the jurisdiction of the Commission, that is whether the Commission has the power to 
make interim orders pursuant to s 44(6) of the Act which dispose of one or more of the substantive issues in dispute between 
the parties. 

17 The appellant says that the terms of application C 32 of 2010 made it clear that the matters in question between the SSTU and 
the appellant at and in relation to the compulsory conference were: 

(a) Whether the appellant had lawful authority to conduct disciplinary proceedings pursuant to pt 5, div 3 of the PSM 
Act, notwithstanding that Mr Dakoor was no longer an employee of the appellant; and 

(b) Whether Mr Dakoor was accorded procedural fairness before the appellant made an order pursuant to s 240 of the 
School Education Act, and thus whether the s 240 order was lawfully made. 

(a) Ground 1 and Ground 2 
18 Although the appellant’s grounds of appeal in ground 1 deal with an exercise of discretion the appellant’s submissions in 

respect of this ground do not raise an issue which goes to the discretion to make an order that is within power pursuant to 
s 44(6)(ba) but to the jurisdiction to make orders under s 44(6)(ba) which is the issue raised in ground 2.   

19 The appellant argues that the Commission had no power to make the order under s 44(6)(ba) of the Act.  Central to the 
appellant’s argument is that orders made under s 44(6) of the Act are interim by their very nature and cannot dispose of a 
matter.  They can exist only in advance of further conciliation or arbitration required to resolve the issues in dispute: CFMEU v 
BHP Billiton Iron Ore Pty Ltd (2006) 86 WAIG 1420 [24]; Burswood Resort (Management) Ltd v ALHMWU (2003) 83 WAIG 
3314 [40].   

20 The appellant points out that an order which purports to finally determine the essence of a matter in dispute between the 
parties, without agreement or without hearing or determining the matter, is incompetent and inconsistent with the purpose of 
the powers conferred by s 44(6) of the Act.   

21 The appellant also points out that the SSTU did not challenge any findings of the disciplinary process which has commenced 
and continued by the appellant under pt 5 of the PSM Act.  At the point in time when the interim order was made no findings 
had been made by the appellant under the disciplinary process.  The ‘matter in question’ before the Commission, for the 
purposes of s 44(6)(ba)(ii) of the Act, was not the correctness of any disciplinary finding, but rather the authority of the 
appellant to proceed with the disciplinary process and the lawfulness of the s 240 order.  Consequently, the appellant says the 
Commission erred in finding the making of the interim order would, in accordance with s 44(6)(ba)(ii), enable conciliation or 
arbitration to resolve the matter in question.  The appellant says that the mere recitation of a statutory condition for the exercise 
of a power does not immunise the exercise that power from the appellate review, and the reasons for decision about the 
exercise of a power can be considered to see if they demonstrate a proper foundation for the exercise of the power.   
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22 The appellant says it is clear that if Mr Dakoor remained in employment, pt 5 of the PSM Act will apply to the disciplinary 
proceedings continued by the appellant in respect of Mr Dakoor.  The appellant argues that the Commission in making the 
order erred by effectively determining the substantial matter in question without arbitrating the issue of the authority of the 
appellant to conduct disciplinary proceedings in relation to Mr Dakoor.  By making the order, this issue has been put beyond 
doubt by the Commission and in effect there is no issue left to be tried, as the interim order made by the Commission provides 
the SSTU with final relief sought in application C 32 of 2010 and thus renders conciliation or arbitration of application C 32 of 
2010 nugatory, because the SSTU had obtained the final relief it sought, at an interim stage. The purpose of the re-employment 
Mr Dakoor and thus the order is to place the application of pt 5 of the PSM Act to Mr Dakoor beyond doubt.  The appellant 
concedes that the issue whether the s 240 order is valid remains to be determined, as this issue is not dealt with by the terms of 
the interim order. The appellant says this fact is not fatal to their argument as the terms of the interim order finally disposed of 
one important issue in dispute between the parties.  However, the appellant points out that the validity of the s 240 order can be 
dealt with without Mr Dakoor remaining in employment.  It is also argued that the fact that the interim order gives the parties 
liberty to apply to amend or bring the order to an end, does not, in the absence of changed circumstances, provide the appellant 
with the ability to argue that the order should be revoked. 

23 The appellant also says that the interim order made by the Commission do not preserve the status quo, but rather require the re-
employment of Mr Dakoor beyond the term of his six-month contract of employment.   

24 The appellant points out that the Commission did not find that there was prima facie case that the disciplinary process was not 
authorised by pt 5 of the PSM Act.  Even if such a finding was made, the appellant says an appropriate interim order in such 
circumstances would have been an order staying the disciplinary process or staying the s 240 order, thereby preserving the 
status quo until the Commission could finally determine whether the appellant had authority to continue with the disciplinary 
process. 

25 The appellant also says that there is nothing in the interim order or reasons for decision of the Commission, express or implied, 
which would establish that the order was made because of the requisite opinion founded on either s 44(6)(ba)(i) or (iii).   

26 The appellant also says that even if the SSTU demonstrated at the final arbitration of the matter, that the s 240 order was 
invalid and that pt 5 of the PSM Act does not apply to Mr Dakoor, the orders sought at an interim stage could not be a logical 
or appropriate final remedy as the interim orders constitute ‘free standing’ relief at an interim stage in the proceedings.  The 
appellant contends there can be no justification, in principle, for granting an interlocutory injunction other than to observe the 
subject matter of the dispute, and to maintain the status quo pending the determination and the rights of the parties.  If the 
applicant for interim relief cannot show a sufficient colour of right of the kinds sought to be vindicated by final relief, the 
foundation of the claim for interlocutory relief disappears.  A proposition that a person can have a ‘free standing’ right to 
interlocutory relief is a contradiction in terms: Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 
CLR 199, 218 (Gleeson CJ). 

27 The appellant says the interim order constitutes ‘free standing’ relief at an interim stage in the proceedings.  The basis for the 
interim order was not to prevent the deterioration of industrial relations pending the hearing and determination of the dispute, 
nor was it to encourage the parties to exchange or divulge attitudes or information which would assist in the resolution of the 
matter in question, for the purposes of s 44(6)(ba)(i) or (iii).  Consequently the appellant says there was no justification for 
granting ‘free standing’ relief in the terms of the interim order pursuant to s 44(6) in this case. 

(b) Ground 3 
28 In ground 3, the appellant argued that the Commission should have considered whether a prima facie case existed for the 

granting of the interim order sought by the SSTU.  In relation to this ground the appellant made a submission in a written 
outline of submissions that the principles which apply to the granting of interim orders under the Act are as set out by 
Sharkey P in a matter concerning the power to make interim orders under s 66 of the Act in Brown.  

29 During oral argument the appellant abandoned this submission as it was conceded that the principles in Brown should not be 
applied to the making of an interim order under s 44(6) of the Act as s 44(6)(ba) expressly sets out the pre-conditions of the 
exercise of the discretion to make an interim order under s 44(6).  However, whilst the appellant says that the pre-conditions in 
s 44(6)(ba) are a complete statement the appellant says that it may be appropriate to apply the principles in Brown to ‘guide’ 
the exercise of discretion but those principles do not replace the application of the express pre-conditions in s 44(6)(ba). 

(c) Ground 4 
30 In ground 4 the appellant argues the Commission erred in law in finding that if the disciplinary process was held to be void ab 

initio, Mr Dakoor would be unable to avail himself of any legal remedy to overturn findings of facts made against him.  In 
support of ground 4 the appellant points out that s 78 of the PSM Act confers a right on Mr Dakoor to refer a decision of the 
appellant, made under s 86(3)(b), s 86(8)(a), s 86(9)(b)(ii) or s 86(10)(a) of the PSM Act, to the Commission, pursuant to 
s 29(1)(b)(i) of the Act.  They say upon hearing and determination of the serious question to be tried in these proceedings, the 
Commission determines that pt 5 of the PSM Act applies to former employees, Mr Dakoor will be entitled to the right of 
appeal conferred by s 78 of the PSM Act.  If, however, the Commission decides that pt 5 of the PSM Act has no application to 
former employees, the disciplinary process pursued by the appellant will be null and void.  However while the evidence stands 
on its own and is not tarnished by an unlawful disciplinary process, the findings of fact and outcome of an unlawful 
disciplinary process are null and void: The Civil Service Association of Western Australia Incorporated v Chief Executive 
Officer, Department of Land Administration [2003] WAIRC 08890; (2003) 83 WAIG 2792 [40].   

31 The appellant also says that Mr Dakoor would have an avenue of review if the appellant made a decision not to re-employ Mr 
Dakoor because of findings of fact made under an unlawful disciplinary process would constitute an ‘industrial matter’ within 
the general jurisdiction of the Commission.   
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The SSTU’s Submissions 
32 The SSTU contends that the learned commissioner at first instance exercised his discretion in accordance with the law and no 

error is evident, as it was open to the commissioner on the facts that were before him to make the interim order.  The SSTU 
also says that the interim order was authorised expressly by the provisions of s 44 of the Act.  The SSTU points out that it is 
well settled that the Commission’s powers to issue orders under s 44(6)(ba) and (bb) of the Act are very broad and, on a proper 
construction of the Act, there is no justification for reading down the powers in s 44(6):  RRIA v AMWSU (1989) 69 WAIG 990 
(992) and (999) (Nicholson J).  Also the provisions of s 44 of the Act should not be read down as it is a section with broad 
purpose:  Crewe and Sons Pty Ltd v AMWSU (1989) 69 WAIG 2623 (2625); Burswood Resort (Management) Ltd v ALHMWU 
(2003) 83 WAIG 3556 (3562). 

33 The SSTU concedes that orders made pursuant to s 44(6) of the Act are temporary or ‘interim’ in nature in that they have effect 
in advance of further conciliation or final arbitration of the relevant industrial matter; as such orders do not finally dispose of 
the relevant industrial matter:  Burswood.  Consequently the SSTU says that provided that the orders are properly expressed in 
‘interim terms’ in the recitals to an order, it is open to the Commission to issue an order for the temporary reinstatement of an 
employee or redeployment of an employee so as to enable conciliation or arbitration to resolve the matter in question:  
Burswood [48], [49], [53], [54] and [55]. 

34 The SSTU says the learned commissioner in this matter found the facts of the industrial matter were such that the issuing of the 
interim order was consistent with s 44(6)(ba)(ii) of the Act, in that it would enable conciliation or alternatively arbitration, to 
resolve the matter in question, in the event that Mr Dakoor challenges the findings of the disciplinary process instituted by the 
SSTU under the PSM Act.  The essence of the SSTU’s argument is that it says that the appellant has construed the issues in 
dispute too narrowly and that the industrial matter in question is an allegation by the SSTU that Mr Dakoor has been subjected 
to an unfair, oppressive and unlawful disciplinary process.  The SSTU says that if this is accepted as defining in the issues in 
dispute between the parties that it is apparent that the order made by the Commission was truly an interim order and not in 
excess of jurisdiction under s 44(6) of the Act as the interim order did not finally dispose of the relevant industrial matter. 

35 Consequently the SSTU argues that the interim order has the effect of ‘enabling’ further conciliation or alternatively arbitration 
to resolve the broad matter in question, on the one hand, and the potential capacity of Mr Dakoor to challenge the findings of 
the disciplinary process instituted by the appellant against him, on the other, are inextricable from each other.  In other words 
they say that no further conciliation or final arbitration of the industrial matter currently in front of the Commission would be 
possible, without the issuing of the interim order as Mr Dakoor would no longer be an employee of the appellant. 

36 When pressed by members of the Full Bench about what was the matter in question that required further conciliation or 
alternatively arbitration, Mr Amati on behalf of the SSTU made a submission that the matter in question was the capacity of 
Mr Dakoor to redress the allegations made against him and vindicate his rights of appeal under pt 5 of the PSM Act and that 
unless his employment continued it would be unfair and unreasonable if he could not exercise those rights under pt 5 of the 
PSM Act. When asked what was left to arbitrate after the interim order was made, Mr Amati said that the full process under 
pt 5 of the PSM Act and the lawfulness of the s 240 order were issues still outstanding.  He also argued that whether estoppel 
exists was also left and that this was not overtaken by the terms of the interim order as there was payment for a period by the 
appellant when the respondent was not employed for which the appellant was required to pay pursuant to the terms of the 
interim order and estoppel could prevent the appellant from recovering money for this period of time. 

37 The SSTU says the Commission issued the interim order pursuant to s 44(6) of the Act so as to maintain the status quo; or, put 
another way, to give effect to the restoration of Mr Dakoor’s employment with the appellant so as to remove any doubts about 
the applicability of pt 5, div 3 of the PSM Act to Mr Dakoor and his capacity to exercise his rights of appeal pursuant to s 78 of 
the PSM Act. 

38 The SSTU argues that if this Full Bench were to quash the interim order the effect would be that Mr Dakoor would no longer 
be an employee of the appellant which would have the effect of reducing the question of applicability of the PSM Act to 
former employees to an abstract and inconsequential exercise.  Furthermore, given the prima facie findings of the learned 
commissioner about the uncertainty of the application of the PSM Act to former employees, the quashing of the interim order 
would undesirably result in the inability for the Commission to hear and determine the industrial matter forming the substance 
of C 32 of 2010 as Mr Dakoor would no longer be an employee of the appellant. 

39 It also argued that it is undeniable that order (1) of the interim order is expressed as being of finite effect, as it restores 
Mr Dakoor’s employment relationship with the appellant only for the purpose of the disposition of the current disciplinary 
proceedings under pt 5 of the PSM Act and in the appeal pursuant to s 78 of that Act, as opposed to an ‘on-going’ or 
‘indefinite’ restoration of Mr Dakoor’s employment with the appellant.  Also the SSTU says the effect of order (2) of the 
interim order ensures the ‘interim’ character of the order in that order (1) is to have effect only in advance of further orders by 
the Commission and that insofar as order (3) provides for liberty to apply there is ‘no finality’ to the role of the Commission as 
constituted in C 32 of 2010, that is, it is not functus officio. 

40 It is also said that the interim order has no ‘nugatory’ effect on the substantive industrial matter; except it is conceded that it is 
probable that the appellant will be unable to recover the pay received by Mr Dakoor during his interim employment with the 
appellant, in the event that the order is quashed by the Full Bench.  However, the SSTU says that nothing would prevent the 
appellant from attempting to recover the abridging portion of salary paid to Mr Dakoor as a result of the interim order in 
respect of a period of time for which he has not worked. 

41 The SSTU says that the principal object of the relief sought was the retaining of Mr Dakoor’s employment relationship with 
the appellant on an interim basis and the reason why the SSTU sought that an order be made that the s 240 order be voided was 
to enable Mr Dakoor to find future employment with the appellant in another school, which he was being offered.  Evidence 
was provided to the Commission in an affidavit by Mr Dakoor that he had been offered employment with other schools.   
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Consequently the SSTU says that if the s 240 order had been or is declared void he could have sought and obtained alternative 
employment and the issue of the uncertainty of the applicability of pt 5 of the PSM Act would not have arisen. 

42 Mr Amati informed the Full Bench that Mr Dakoor has not challenged the applicability of pt 5 of the PSM Act to his 
circumstances because as a teacher in the public school system, submitting himself to the PSM Act procedures is the only 
choice notwithstanding the SSTU says the process that has been implemented is fraught with concerns about the apparent 
defective processes. 

43 The SSTU argues, there is nothing that has been ‘finally disposed’ by the terms of the interim order as Mr Dakoor would no 
longer be employed by the appellant following the conclusion of the proceedings under pt 5 of the PSM Act and the exercise of 
any potential right of appeal by him.  Consequently they say on the authority of Burswood, it was open to the learned 
commissioner to make such an order.  They also say there is no finality to the original application by the making of the interim 
order as the appellant’s processes have not been finalised in regards to Mr Dakoor and the order only exists in advance of a 
potential or probable hearing and determination of the substantive matter by the Commission.  Indeed, nothing prevents the 
Commission to confirm or otherwise make a finding in regard to this issue.  A positive finding of the inapplicability of the 
PSM Act would, however, ensure that the whole of the other aspects of the industrial matter raised by C 32 of 2010 would be 
able to be determined in accordance with the law; an onus that the Commission could not discharge in the event that no interim 
order was issued. 

44 The SSTU also says learned commissioner did not discount the possibility of further conciliation taking place between the 
parties and by doing so was consistent with s 44(6)(ba)(iii) of the Act in terms of encouraging the exchange of information and 
attitudes between the parties.  However not mentioning this subsection of s 44 does not indicate that the Commission fell into 
error:  RRIA v AMWSU. 

45 As to the public interest, the SSTU says it is not in the public interest to allow the appeal at this stage of the proceedings as the 
appellant retains her full appeal rights under the Act in the event that the Commission’s decision and determination of the 
substantive matters went against the appellant in the first instance.  In this sense they say this appeal is premature.  They also 
say that the appellant’s attempts to ‘re-argue’ matters that were clearly dealt with by the learned commissioner in a manner that 
was fair, lawful and correct especially in the relative albeit minor, interim burden of continuing Mr Dakoor’s employment until 
the finalisation of the statutory process under the PSM Act was complete borders on an undue abuse of process. 

46 The SSTU say that s 26(1)(a) and s 26(1)(c) of the Act would not be served by a too fast intervention of the Full Bench to 
interfere with the Commission’s interim order in that an industrial matter arising out of the employment of Mr Dakoor with the 
appellant would, in all probabilities, remain unresolved; thereby leaving Mr Dakoor in professional and financial deep 
uncertainty and disadvantage. 

47 They also say it would not be in the public interest to leave Mr Dakoor to face the prospect of the appellant disavowing its 
application in circumstances where he may seek to vindicate any right of appeal.  The effect of this would result in increasing 
uncertainty in industrial relations which is neither desirable nor fair.  Further it is not in the public interest to allow this appeal 
where prima facie the appellant is said to have breached its statutory obligations under s 240 of the School Education Act.   

48 The SSTU also submits that there is not a substantial case to be tried, as the reasoning of the Commission is clear and in 
accordance with the relevant statutory scheme and applicable legal principles. 

49 At the conclusion of the hearing the SSTU was invited to make a written submission about whether the principles in Brown 
should be applied by the Commission to an exercise of discretion under s 44(6)(ba) of the Act.  In written submissions filed on 
21 December 2010 the SSTU says the principles articulated by Sharkey P in Brown properly apply to s 44.  In particular they 
make a submission that through the operation of the definition of ‘industrial matter’ in s 7 and the terms of s 44, the legislature 
has entrusted the Commission with the broadest discretionary powers to deal with ‘any matter’ that may arise between an 
employer and employee through an organisation of employees, that, in turn, may give rise to an industrial situation (or 
industrial dispute or action) that would be unresolvable by the Commission (or be unable to ‘enable’ further conciliation or to 
arbitrate).  In practice the ‘character’ of ‘industrial matters’ that arise are wide and varied.  Further, s 26 of the Act compels the 
Commission to exercise its discretionary power in a manner that is consistent with s 7 and the objects in s 6 of the Act.  
Therefore they say that through the structure of the Act, its objects and manner of operation, the Commission is entrusted with 
an unfettered responsibility to deal with and resolve any ‘industrial matter’ which would include the ‘interim’ preservation of 
the legal right of a party until the Commission is disposed to resolve the relevant industrial matter. 

Legal Principles that Apply as Pre-conditions to the Exercise of Power Under s 44(6) of the Act 
50 Proceedings under s 44 of the Act are to be conducted with a great deal of informality and often with urgency.  As Le Miere 

AP, Beech CC and Kenner C recently observed in Liquor Hospitality and Miscellaneous Union, Western Australian Branch v 
The Director General, Department of Education and Training (2010) 90 WAIG 1517 (1522) [30]: 

There are a number of provisions of the Act that are relevant to this issue.  A principal object of the Act is to provide 
means for preventing and settling industrial disputes not resolved by amicable agreement, including threatened, 
impending and probable industrial disputes, with the maximum of expedition and the minimum of legal form and 
technicality:  s 6(c).  In exercising its jurisdiction the Commission shall not be bound by any rules of evidence but may 
inform itself on any matter in such a way as it thinks just:  s 26(1)(b).  Section 44(1) empowers a Commissioner to 
summon any person to attend, at a time and place specified in the summons, at a conference before the Commission.  Any 
person so summoned shall, except for good cause, attend the conference at the time and place specified and continue his 
attendance as directed by the Commission:  s 44(3).  A conference under s 44 is held in private unless the Commission 
determines otherwise:  s 44(5).  The Commission may exercise the power conferred on it by s 44(1) on the motion of the 
Commission itself whenever industrial action has occurred or, in the opinion of the Commission, is likely to occur:  
s 44(7)(b). 
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51 The powers conferred on the Commission pursuant to s 44 enable the Commission to deal with a wide variety of matters, some 
of which will entail a consideration and determination of existing rights and liabilities, which require an exercise of judicial 
power such as whether an employee has been unfairly dismissed or is owed contractual entitlements.  Other matters will entail 
claims for the creation of new rights and entitlements, which will require an exercise of arbitral power, such as a claim for an 
increase in pay to a group of employees.  A consideration of the functions of arbitral and judicial power becomes relevant 
when considering the application of the principles applied in Brown in respect of the making of interim orders.  

52 The difference between the two functions was explained by Isaacs and Rich JJ in The Waterside Workers' Federation of 
Australia v. J W Alexander Ltd (1918) 25 CLR 434 at 463 as: 

… the judicial power is concerned with the ascertainment, declaration and enforcement of the rights and liabilities of the 
parties as they exist, or are deemed to exist, at the moment proceedings are instituted; whereas the function of the arbitral 
power in relation to industrial disputes is to ascertain and declare, but not enforce, what in the opinion of the arbitrator 
ought to be the respective rights and liabilities of the parties in relation to each other. 

53 In Re Ranger Uranium Mines Pty Ltd; Ex parte Federated Miscellaneous Workers' Union of Australia (1987) 163 CLR 656 at 
666 the High Court put the distinction more simply: 

The purpose of the Commission's inquiry is to determine whether rights and obligations should be created.  The purpose 
of a court's inquiry and determination is to decide whether a pre-existing legal obligation has been breached, and if so, 
what penalty should attach to the breach. 

54 A judicial function arises when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation 
of new rights and obligations. 

55 Providing the Commission does not seek to enforce an award, or make a bald declaration, the Commission can act judicially 
under s 44 of the Act: The Hospital Laundry and Linen Service v The Federated Miscellaneous Workers’ Union of Australia, 
Western Australian Branch (1993) 74 WAIG 45 (52); J-Corp Pty Ltd v The Australian Builders’ Labourers’ Federated Union 
of Workers, Western Australian Branch (1993) 73 WAIG 1185 (1188); The Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch v The Roman Catholic Bishop of Bunbury Chancery Office (2007) 87 WAIG 1147. 

56 In Brown, Sharkey P found the President of the Commission had power to make interim and final orders pursuant to s 66(2) of 
the Act which empowers the President upon application to make such order or give such directions relating to the rules of the 
organisation as he considers appropriate.  His Honour observed that the ensuing sub-sections do not limit that wide power and 
found that it would make a nonsense of the power if a breach of a rule complained against were allowed to occur, whilst the 
matter was being determined (1393).  He also said that the decisions which considered the power to make interim orders under 
s 44 (and at that time s 32) were distinguishable as these provisions contain a carefully directed process of conciliation and 
arbitration and both have their own prescriptions for conciliation and arbitration (1393).  President Sharkey then formulated the 
following principles that in his view should guide the President’s unfettered discretion to make interim orders and give interim 
directions under s 66 as follows (1393): 

(a) That as a matter of discretion, it is just and correct for me to make the order in all the circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is accepted at trial. 
In addition, the Commission must consider:- 
(a) The damage which may be done to the respondent by granting the order as against the damage to the applicant if 

it is not granted. 
(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration. 

57 The principles set out in Brown which apply the principles that apply to interim injunctions in common law courts in my 
opinion should not be applied to applications for interim orders under s 44(6)(ba) for the following reasons: 

(a) President Sharkey rightly observed in Brown that the power to make interim orders pursuant to s 44 of the Act 
were distinguishable from the powers in s 66(2) of the Act.  Section 66(2) provides a much wider power to make 
interim orders than s 44.  In particular, the pre-conditions for the exercise of the power to make an interim order 
are prescribed in each sub-section of s 44(6).  Unlike s 66(2), s 44(6)(ba) does not provide a discretion at large. 

(b) Unlike s 66, s 44 contains a scheme of conciliation followed by arbitration if necessary, whereas there is no power 
under s 66 to conciliate or arbitrate any industrial matter.  Section 66 confers judicial power on the President to 
deal with particular complaints against registered organisations. 

(c) The principles that apply to interim injunctions generally apply in jurisdictions that exercise only judicial power. 
(d) Whilst s 26 and s 27 apply to an exercise of jurisdiction under s 66 and s 44 of the Act, s 26(1)(c) is often relevant 

to applications for interim orders under s 44(6)(ba) in particular, the Commission is often called upon to consider 
the interests of persons immediately affected or not and the interests of the community as a whole, which requires 
a consideration of different matters than only considering the interests of the parties which is the focus of matters 
considered in an application for an interim injunction in a court exercising common law jurisdiction.  Also the 
Commission is not bound by the rules of evidence and is required to act according to equity, good conscience and 
the substantial merits of the case (s 26(1)(a) and s 26(1)(b)). 
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58 Section 44 provides for an informal procedure for the Commission to intervene in an industrial dispute promptly and impose 
interim orders on a party when the pre-conditions set out in s 44(6)(ba) are met.  Section 44(6)(ba) orders are not confined to 
making orders to maintain the status quo.  This is made particularly clear by s 44(6a)(b) that enables the Commission to make 
an interim order to vary an award or industrial agreement.  

59 The scope of matters that arise in a s 44 compulsory conference are not to be narrowly confined to the application and matters 
raised in submissions before the Commission but can encompass broader disputes and negotiations about matters that may sit 
behind an immediate dispute.  In The State School Teachers’ Union of WA (Inc) v Director-General, Department of Education 
and Training (2008) 88 WAIG 698 [40] (Ritter AP) (with whom Beech CC agreed [109]) found the scope of the matter in 
question in the s 44 conference encompassed the dispute beyond a dispute about directions given to members of the Union 
about industrial action and extended to the broader dispute and negotiations between the parties about a new industrial 
agreement and that specifically, s 26(2) of the Act allows the Commission to grant relief or redress without restriction as ‘to 
the specific claim made or to the subject matter of the claim’. 

60 It is well established that all orders made under s 44(6)(ba) must be interim or interlocutory and not finally dispose of a matter 
in question: Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western Australia (1986) 66 
WAIG 1553 (1561) (Brinsden P); Registrar v Amalgamated Metal Workers and Shipwrights Union of Western Australia 
(1989) 69 WAIG 1904 (1906); Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western 
Australia (1989) 69 WAIG 1873 (1882 – 1883), Burswood [44]. 

61 The powers under s 44 are not unlimited and wide.  However, where conditions exist for their exercise, the powers under s 44 
may be exercised without being read down: Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (1989) 69 WAIG 1873 (1883). 

62 Where there are a number of industrial matters raised in a dispute between the parties, an order made under s 44(6)(ba) that 
finally disposes of only one of those issues thus leaving the other issues open for further conciliation and arbitration, may 
depending upon the circumstances of the dispute, have the effect of a final order as it finally disposes of an issue in dispute.  In 
Burswood the ALHMWU made an application pursuant to s 44 of the Act in relation to a dispute about the terms of 
employment of Mr Neal who was unable to work as a croupier because of a workplace injury.  The ALHMWU sought the 
assistance of the Commission to resolve the issues of re-deployment and compensation for hours not paid for.  Following a 
conference convened under s 44, an order was made that Burswood re-deploy Mr Neal forthwith to the position of Electronic 
Gaming Assistant under the terms and conditions outlined in a letter from a Ms Drimatis.  The interim order also provided that 
Mr Neal was to remain employed in that position whilst the Commission heard and determined whether or not Mr Neal was 
owed wages for the hours he has been fit to work but had not been offered work and the terms and conditions that should apply 
to the work that Mr Neal is undertaking in his role as Electronic Gaming Assistant.  The Full Bench in that matter found the 
order was beyond power as it was a final order as the order determined the dispute between the parties about Mr Neal’s 
employment about which there was no agreement.  At [38] – [44] the Full Bench found: 

The powers conferred by s.44 of the Act on the Commission, constituted by a single Commissioner, are now well settled.  
S.44(6) empowers the Commission to, pursuant to s.44(6)(ba) and (bb) of the Act, give certain directions and make 
certain orders.  The Commission may do so only ‘at or in relation to a conference’. 
Under s.44(6)(ba), the Commission can make certain orders only if it holds the opinion that such directions and/or orders 
will:- 

prevent the deterioration of industrial relations in respect of the matter in question until conciliation or arbitration 
has resolved that matter. 
enable conciliation or arbitration to resolve the matter in question; or 
encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 
would resist in the resolution of the matter in question. 

Under s.44(6)(bb), the Commission may also, inter alia, again with respect to industrial matters, give any direction or 
make any order which the Commission is otherwise ordered to make under the Act.  Such an order under s.44(6)(ba) or 
(6)(bb) must be temporary and for the limited purposes.  The Commission cannot determine the matter in dispute before 
the Commission, and that can only be done by the Commission in the exercise of its arbitration power, not arising out of 
s.44(6). 
This order was expressed as a final order which determined the dispute between the parties about Mr Neal’s employment 
future which was entirely in dispute still.  To do so was beyond power. 
The exercise of the power in the absence of agreement was beyond the power conferred by s.44(8)(d) of the Act, because 
there was no order by agreement or consent. 
In this matter, the conciliation conference which had taken place over a number of dates, had concluded within the 
meaning of s.44(9).  The question, dispute or disagreement in relation to the industrial matter before the Commission was 
not settled by agreement.  Therefore, the only power apart from powers under s.44(6) which the Commission could 
exercise was the power to hear and determine the question, dispute or disagreement which, partly, the Commissioner set 
out to do.  There is nothing in the order or recitals, express or implied, which would establish that the order was made 
because of the requisite opinion founded on s.44(6)(ba) or that the power was validly exercised pursuant to and within the 
prescription of s.44(6)(ba). 
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Indeed, on a fair reading, the order could not be said to facilitate arbitration because it purported, in an order made at the 
final conciliation conference, to resolve without arbitrating it, a question which was in issue and part of the industrial 
matter before the Commission and which required determination since there was no agreement.  Most cogently, the order 
was incompetent because it was an order purporting to finally determine the essence of the matter in dispute without 
agreement or without hearing or determining the matter and made out of a conciliation conference. 

63 Importantly, the Full Bench found there was no power to make an order for re-deployment as the question of any employment 
in the future by Burswood of Mr Neal was entirely part of and the essence of the matter in dispute [45(c)]. 

Leave to Appeal 
64 The appellant seeks leave to appeal from an interim order which is a ‘finding’ for the purposes of s 49(2) of the Act on the 

ground that the matter is of such importance that, in the public interest an appeal should lie.  In my opinion leave to appeal 
should be granted as a consideration of the principles of law that should apply to an exercise of discretion under s 44(6)(ba) of 
the Act raises an important and substantial question of law going to the jurisdiction of the Commission and is a matter of 
sufficient importance that an appeal should lie.   

Is Error Established 
65 By applying the principles in Brown the learned commissioner, failed to apply the pre-conditions for an exercise of power 

under s 44(6)(ba) of the Act.  After applying the principles set out in Brown the learned commissioner did not apply any of the 
pre-conditions set out in s 44(6)(ba) but simply said [40]: 

[T]he making of an interim order is also consistent with s44(6)(ba)(ii) of the Act, in that it will enable conciliation or 
alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the findings of the 
disciplinary process instituted by the respondent under the PSM Act. 

66 Section 44(6)(ba) is in imperative terms.  The pre-conditions require more than the Commission form an opinion that is 
consistent with s 44(6)(ba); it requires the Commission to give directions or to make such orders with respect to industrial 
matters that will in the opinion of the Commission enable conciliation or arbitration to resolve the matter in question. 

67 The learned commissioner characterised the matter in question as whether Mr Dakoor had been subjected to an unfair, 
oppressive and unlawful disciplinary process.  The difficulties raised by characterising the matters in question in that way are 
two-fold.  Firstly, the SSTU sought no relief in relation to the disciplinary process.  To the contrary, the SSTU sought that the 
disciplinary process under pt 5 of the PSM Act continue.  Secondly, even if it was the case that the SSTU sought relief in 
respect of the disciplinary process, the unfairness of the disciplinary process was only one of the matters in question in the 
proceedings.  The other matters or issues were: 

(a) whether the appellant had lawful authority to conduct disciplinary proceedings pursuant to pt 5, div 3 of the PSM 
Act, notwithstanding that Mr Dakoor was no longer an employee of the appellant; 

(b) whether Mr Dakoor was accorded procedural fairness before the appellant made an order pursuant to s 240 and 
whether the s 240 order was lawfully made;  

(c) whether the terms of the s 240 order constituted a variation of Mr Dakoor’s contract of employment from a 
contract for a fixed term to a contract of ongoing duration that was to expire when the allegations made against 
Mr Dakoor were dealt with in accordance with the discipline process under pt 5 of the PSM Act; and 

(d) did the terms of the s 240 order together with the fact that the appellant through its agents and employees allowed 
Mr Dakoor to continue to work as an employee past the date of the expiry of Mr Dakoor’s contract of 
employment constitute the creation of new contract of employment of ongoing duration that was to expire when 
the allegations made against Mr Dakoor were dealt with in accordance with the discipline process under pt 5 of 
the PSM Act or alternatively should the appellant be estopped from departing from her representation to Mr 
Dakoor that he was to be employed until the conclusion of the disciplinary process under pt 5 of the PSM Act. 

68 By making the order, the learned commissioner finally determined issues (a), (c) and (d) in that these were issues that could not 
be arbitrated by the Commission as issues (a), (c) and (d) were rendered hypothetical by the terms of the interim order in that 
those issues became moot.   This is because whilst he is employed by operation of law the disciplinary process must continue 
under pt 5, div 3 of the PSM Act.  However because Mr Dakoor’s ability to work as a teacher in Western Australia is 
extremely restricted whilst the s 240 order is in effect, it may have been open to make an interim order to reinstate Mr Dakoor 
if the disciplinary proceedings were also suspended until the hearing and determination of issues (a), (b), (c) and (d).  By 
suspending the disciplinary process under pt 5 of the PSM Act the disciplinary process could not be concluded until further 
conciliation or arbitration had concluded the issues in dispute.  It may also have been open not to order reinstatement but 
simply suspend the s 240 order until the hearing and determination of the issues in dispute if there was evidence that Mr 
Dakoor would have been able to find temporary employment as a teacher. 

69 Providing that an interim order does not dispose of an issue in dispute or otherwise render an issue in dispute incapable of 
arbitration, when making an interim order under s 44(6)(ba) it is not always necessary or appropriate to set the issues in dispute 
down for hearing and determination.  An interim order contemplated by s 44(6)(ba)(i) or s 44(6)(ba)(ii) may be an appropriate 
means to prevent the deterioration of industrial matters until conciliation or arbitration has resolved the matter or matters, or to 
enable conciliation or arbitration to resolve the matter or matters, or be a means to encourage the parties to exchange or divulge 
attitudes or information which would in the opinion of the Commission assist the resolution of the matter or matters in question 
within the meaning of s 44(6)(ba)(iii).  
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70 The fact that orders (2) and (3) of the interim order enable the parties to apply to vary or revoke order (1) of the interim order 
does not bring the interim order made by the Commission in this matter within power as order (1) was not authorised by 
s 44(6)(ba) of the Act, in particular, none of the pre-conditions set out in that sub-section of the Act were made out.  In any 
event, it is clear from supplementary reasons given by the Commission on 18 October 2010: [2010] WAIRC 00997 that 
revocation, variation or setting aside the interim order was only to be contemplated in the event that the dispute between the 
parties is resolved without the necessity of Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 

71 As it is clear that the making of order (1) of the interim order was in the circumstances not within power I would uphold 
ground 2 of the appeal insofar as ground 2 identifies two of the matters in dispute.  I would dismiss ground 1 as it is my view 
that there was no discretion to make order (1).  I would also dismiss ground 3 as ground 3 relies upon an application of the 
principles in Brown.  I do not find it necessary to decide ground 4.  Accordingly it is my opinion that a minute of proposed 
order should issue in the following terms: 

(a) The appellant have leave to appeal under s 49(2a) of the Act. 
(b) The appeal is upheld. 
(c) The order made by the Commission on 18 October 2010 in application C 32 of 2010 is quashed. 

BEECH CC: 
72 The facts of the matter have been set out in the reasons for decision of the Acting President and I do not need to repeat them 

here.  I too think that the appeal should be upheld although I have reached that conclusion by a different path to that taken by 
her Honour. 

73 I have found it convenient first to deal with the issue of whether the decision the subject of the appeal is a finding.  If it is, an 
appeal does not lie to the Full Bench unless in the opinion of the Full Bench the matter is of such importance that in the public 
interest an appeal should lie: s 49(2a) of the Industrial Relations Act 1979 (“the Act”).  A finding is defined in s 7 of the Act as 
meaning a decision, determination or ruling made in the course of proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate.  A decision is defined to include an order. 

74 The order the subject of the appeal is expressed to be an interim order (AB 70).  It also is not, in its terms, a final order because 
Order 2 states that the order continues in force until further order of the Commission.  For that reason, the Commission is not 
functus officio in relation to the subject matter of the order in that it retains the power under the Act to make a further order 
which can vary or cancel the order. 

75 Also, order 3 is that the parties have liberty to apply.  The words “liberty to apply” are not necessarily sufficient on their own 
to establish that an order is not a final order but, with other clauses, it may be sufficient to allow that conclusion to be reached 
in that the order does not purport to finally dispose of the matter in dispute before the Commission (Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch and Ors v. EPT Pty Ltd 
and Ors (1993) 73 WAIG 28).  The words enable the Commission to resolve any disputes on the way in which the order is to 
be implemented although if there is no change in the circumstances between when the order is made and where there is some 
variation sought pursuant to a liberty apply, a court is not able to alter or vary what had been agreed (Morseu v. Robe River 
Mining Co Pty Ltd and Anor [2006] WADC 27 per Fenbury DCJ at [15] citing Cristel v. Cristel [1951] 2 All ER 574).   

76 The Commission’s reasons for decision at [41] (AB 82) also express that the interim order “should not be open-ended” and 
expressly recognises that the order should only enable Mr Dakoor to be properly subject to the disciplinary processes under the 
Public Sector Management Act 1994 (“the PSM Act”) and given an opportunity to exercise his rights of appeal and reference 
in particular unless the matter is resolved in the meantime and the order is to be so limited.  The supplementary reasons for 
decision also recognise that the order to be made needed to contain a degree of flexibility and be only for the purposes 
expressed in the reasons for decision (AB 106 at [5]).  Thus, Order 2 was said by the Commission to enable some flexibility 
either varying, revoking or setting aside the order in the event that the parties resolved the current dispute without the necessity 
for Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 

77 In view therefore, the order the subject of the appeal is not a final order.  It is not said, as I understand it, that the order brought 
to an end the application that was before the Commission.  That application remains live in that it was not brought to an end by 
the issuance of the order. 

78 What is said, as I understand it, is that Order 1 is in its own terms final and that it renders nugatory the other matter to which 
the proceedings relate.  In my view, and with respect, there is an inherent contradiction between the two arguments of the 
appellant which say firstly that the order under appeal is a finding and secondly that the order has finally disposed of the 
matters to which the proceedings relate.  Both of these propositions cannot be correct.  If the order does dispose of the matters 
before the Commission in that further proceedings on the matters before the Commission are rendered nugatory, then the order 
is not a finding but a final order.  If the order is indeed a finding, then for that reason alone it does not finally dispose of the 
matters to which the proceedings relate. 

79 The matters to which the proceedings relate are to be determined by reference to the Notice of Application and any answer or 
counter proposal, and any amendments or variations to those documents.  Further, the characterisation of a dispute may change 
as it unfolds before the Commission in a conference.  Therefore, it is important to also have regard to what the Commission 
has identified in the reasons for decision as the issues before the Commission. 

80 In this case, the Commission noted at [1] (AB 72-73) that the subject matter of the proceedings before the Commission is an 
allegation that Mr Dakoor has been subject to an unfair, oppressive and unlawful disciplinary process.  Pausing at that point, 
one of the issues which the Commission later sets out in some detail is whether or not the fact that Mr Dakoor was no longer an 
employee of the department by the time the matter came before the Commission meant that the allegation that Mr Dakoor has  
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been subjected to an unfair, oppressive and unlawful disciplinary process would not be able to be pursued by him, or by the 
union on his behalf.  Seen in that context, the decision of the Commission to order that Mr Dakoor be employed for the 
purpose of allowing that allegation to be dealt with by the parties, and with recourse to the Commission if necessary, shows 
that the interim order did not finally decide, determine or dispose of the matter to which the proceedings relate.  Moreover, the 
interim order was limited in time to expressly allow that allegation to be dealt with. 

81 It was submitted by the appellant in the course of the appeal that no particulars of the allegation of unlawfulness had been 
provided during the course of the proceedings.  In my view, and assuming that to be so, that does not change the character of 
the order which issued. 

82 It also was submitted that the order requiring the employment of Mr Dakoor finally decided and disposed of the issue of 
whether or not Mr Dakoor should have been re-employed and in that sense that the order is a final order.  The correctness of 
this proposition must depend upon the correct characterisation of the matter to which the proceedings before the Commission 
related.  If the matter brought to the Commission, and with which the Commission was dealing, was whether or not Mr Dakoor 
should be reinstated in employment, then it may be arguable that the order which issued finally disposed of that matter given 
that the Commission has not directed that the parties have further discussions on that issue, nor programmed further 
conciliation on that issue nor referred that issue, for hearing and determination under s 44(9) of the Act.   

83 However, that is not what happened here.  The matters to which the proceedings relate can be seen in the reasons for decision 
(from AB 79 at [25] and following) to include: 

(a) whether an order pursuant to s 240 of the School Education Act 1999 (“the SE Act”) can operate in respect of a 
person employed at the premises of a government school, who then ceases to be an employee.  

(b) how the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the 
respondent. 

(c) whether Mr Dakoor has been denied procedural fairness in the issuance of the order under s 240 of the SE Act. 
(d) that if it is ultimately held that Part 5 of the PSM Act has no application to him, Mr Dakoor would be unable to 

avail himself of any legal remedy to overturn such findings. 
(e) that the respondent may purport to exercise powers under Part 5 of the PSM Act on the one hand and Mr Dakoor 

face the prospect of the respondent disavowing its application in circumstances where he may seek to vindicate 
any right of appeal. 

84 After the matter had been before the Commission in a conference on 6 September 2010, the union sought an interim order 
(AB 10) that consistent with the terms contained in the department’s correspondence of 17 May 2010 the department be 
ordered to retain Mr Dakoor in employment until the allegations are dealt with in accordance with the disciplinary process 
(AB 23).  The interim order sought by the union deals with a matter that is a subset of the matter to which the proceedings 
initiated following the substantive Notice of Application (AB 4) and did not finally decide, determine or dispose of the balance 
of the matters before the Commission. 

85 I have not found the decision referred to by the appellant in Burswood Resort (Management) Ltd v. ALHMWU [2003] WAIRC 
09550; (2003) 83 WAIG 3314 to be of much direct assistance.  In that matter an order issued by the Commission under s 44 
was quashed on the basis that the order was expressed as a final order which determined the dispute between the parties about 
the employee’s employment future which was entirely still in dispute.  This was held to be beyond power.  That can be 
contrasted to the circumstance in this matter where the order is not expressed to be final and the order is expressed to be for a 
finite term, that is, for the purposes of the disposition of the current disciplinary proceedings under Part 5 of the PSM Act and 
any appeal pursuant to s 78 of that Act. 

86 For those reasons, I find that the order which issued is a finding. 
87 It then becomes necessary to determine whether the matter is of such importance that in the public interest an appeal should lie.  

As noted by the Full Bench in Burswood above, the power of the Commission to make orders under s 44 is limited.  In this 
case, the Commissioner in the reasons for decision at [3] (AB 73) notes that the application for an interim order is founded in 
s 44(6)(ba) of the Act.  Therefore, in order for the Commission to have the power to issue the order, the Commission would 
need to be satisfied that the orders were: 

1. to prevent the deterioration of industrial relations in respect of the matter in question until conciliation or 
arbitration which resolved that matter;  

2. to enable conciliation or arbitration to resolve the matter in question; or  
3. to encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 

would assist in the resolution of the matter in question. 
88 As to the first and third of these three heads of power, it is not asserted by the union, nor found by the Commission, that the 

order is necessary to prevent the deterioration of industrial relations in respect of the matter.  The Commission’s reasons for 
decision do not show that the order will in the opinion of the Commission encourage the parties to exchange or divulge 
attitudes or information which in the opinion of the Commission would assist in the resolution of the matter in question.  I do 
not think the first and third heads of power support the order made. 

89 In relation to the second, the order makes no provision for further conciliation and the matter in question has not been referred 
for hearing and determination; that is not fatal to the order because the application remains live, in that it was not brought to an 
end by the issuance of the order, and further conciliation or referring a matter for hearing and determination remains available.  
However, I am satisfied that the order did render hypothetical the issues whether or not an order pursuant to s 240 of the SE  
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Act can operate in respect of a person employed at the premises of a government school who then ceases to be an employee 
and how the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the appellant.  
To that extent therefore, the order cannot be said to enable conciliation or arbitration to resolve those matters.   

90 Although the order is not expressed to be made under s 44(6)(bb) of the Act, it is as well to note that the power given to the 
Commission to make an order which the Commission is otherwise authorised to give or make under this Act is of no 
assistance.  This is because the order was for the re-employment of Mr Dakoor and although the Commission is empowered to 
order the employment, or the re-employment, of an employee its power to do so is under s 23A which is confined to 
circumstances where there has been a dismissal which has been found by the Commission to be harsh, oppressive or unfair.  
That is not the case here.  In any event, there is no express power under the Act to make an interim order of the nature of this 
order other than the powers found within s 44(6) of the Act.   

91 Accordingly, the order made was beyond power.  I add that it would have been within power for the Commission to have 
referred the matters for hearing and determination under s 44(9) and to have listed the hearing at short notice to deal with them.  
That remains an option that is available.  The orders which can issue pursuant to s 44(9) are not constrained by the s 44(6) of 
the Act in the same manner as are interim orders. 

92 I agree with her Honour that an important and substantial question of law going to the jurisdiction of the Commission is raised 
in this matter which is of such importance that in the public interest an appeal should lie and I would uphold the appeal for the 
reasons I have given. 

93 I add for completeness that I have not found it necessary to deal with whether the Commissioner applied the correct test.  I 
nevertheless wish to indicate my support for the conclusion of her Honour that the correct test for issuing an interim order 
under s 44 is found in the pre-conditions for an exercise of power under s 44(6)(ba) of the Act and not in Brown v. President, 
SSTU and Ors (1989) 69 WAIG 1390. 

SCOTT ASC 
94 The reasons for decision of the Acting President set out the background to this appeal. 
95 The application filed by the SSTU on 23 August 2010 sought an urgent conference under s 44 of the Industrial Relations Act 

1979 (the Act).   
96 It sought: 

Section 44 urgent conference – for an order voiding the respondent’s order against Mr Rudresh Dakoor, pursuant to s.240 
of the School Education Act, 1999, pending the finalisation of the disciplinary proceedings against him, pursuant to Part 5 
of the Public Sector Management Act, 1994. 

97 The grounds on which the application was made were: 
In issuing the order pursuant to s.240 of the School Education Act, 1999, the respondent acted unreasonably harshly and 
in an oppressive way; as well as ultra vires – thereby unlawfully – in that it failed to afford Mr Dakoor his right to natural 
justice and procedural fairness. 

98 The first paragraph of the schedule to the application said that the SSTU sought the Commission’s intervention to conciliate a 
dispute relating to Mr Dakoor, ‘as a result of what the Union alleges to have been an unfair, oppressive and unlawful 
disciplinary process’. 

99 The orders sought by the SSTU were: 
a) The (respondent) is hereby ordered to honour the changed terms of Mr Dakoor’s contract of employment, as 

these were specified by the Director General in the correspondence to Mr Dakoor on the 17 May 2010, until the 
finalisation of the disciplinary proceedings against Mr Dakoor. 

Or, in the alternative: 
b) That the order issued by the Director General against Mr Dakoor, on the 17 May 2010 pursuant to s.240 of the 

School Education Act, 1999, is ultra vires and, consequently, null and void and of no effect.   
c) That the respondent is to advise the WACOT of that fact forthwith. 

100 By an application of 6 September 2010, the SSTU then sought interim orders in the following terms:  
The applicant seeks the following relief: 
1. A declaration in the following terms: 

‘That the electronic mail, dated the 12 August 2010 and sent by Mr Webb on behalf of the respondent, is hereby 
declared null and void and of no effect’.   

2. An order in the following terms: 
‘That, consistent with the terms contained in the respondent’s correspondence on the 17 May 2010 to Mr Dakoor, 
the respondent is hereby ordered to retain Mr Dakoor in employment at the Swan District Education Office until ‘ 
… the allegations are dealt with in accordance with the discipline process …’.  

3. Any other order that the Commission deems to be just and appropriate.  
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101 Therefore, the issues raised in the application were: 
1. the fairness of the process leading to, and the lawfulness of, the imposition of the s240 order;  
2. whether Mr Dakoor ought to be retained in employment until the disciplinary process could deal with allegations 

against him;  
3. unfairness in the disciplinary process; and 
4. whether the appellant had changed the terms of the contract of employment, and if it ought to be required to 

honour those changes until the conclusion of the disciplinary process. 
102 In his reasons for decision the learned Commissioner at paragraph [5] cited the relevant principles as being those set out by 

Sharkey P in Brown.  Under the heading of Consideration, he then applied those principles.  In doing so, the Commissioner 
considered the substance of the claim and found that: 

‘… (t)here are serious questions to be determined as to whether an order pursuant to s240 of the SE Act can operate in 
respect of a person employed at the premises of a government school, who then ceases to be an employee’ [25], and ‘how 
the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the respondent’ [26].  

103 He also noted that there were a number of allegations that Mr Dakoor had been denied procedural fairness in the issuance of 
the order under s 240 of the SE Act.  He then examined the facts of the case and said [34] - [36]:  

On the material presently before the Commission, it is not apparent that despite this period of time, Mr Dakoor was given 
any opportunity to respond to the allegations against him.  Mr Dakoor filed an incident report on 12 May 2010 setting out 
his version of the relevant events.  Even taking into account the internal processes of the respondent, given the period of 
time involved, it is not readily apparent as to why Mr Dakoor could not have been given some opportunity to at least 
initially respond to the allegations put against him prior to the issuance of the s240 order.  This does not appear to be a 
case where the exercise of the s240 power was put into effect immediately or with such urgency so as to substantially 
reduce the content of the duty to hear from a person: LHMU at pars 34 and 35. 
Of greater significance in this case, however, is the fact that the disciplinary process purportedly brought pursuant to Part 
4 of the PSM Act could have major negative consequences for Mr Dakoor.  It is, in my opinion, not to the point to suggest 
that if ultimately it is held that Part 5 of the PSM Act can have no application to a former employee of the respondent, 
then that is the end of the matter.  The process undertaken by the respondent is a detailed and rigorous one, which may 
involve findings of fact against Mr Dakoor.  If it is ultimately held that Part 5 has no application to him, Mr Dakoor 
would be unable to avail himself of any legal remedy to overturn such findings. 
In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the 
one hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances 
where he may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as 
they impact on Mr Dakoor.  He is a relatively new and inexperienced teacher.  Allegations such as the present, if upheld 
through the respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious 
consequences for Mr Dakoor’s teaching career. 

104 The Commissioner then reached a conclusion that [38]: 
In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his 
rights under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the 
disciplinary process and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any 
doubt as to the capacity for him to vindicate his rights under the PSM Act and the process initiated by the respondent, 
would be consistent with equity and good conscience, which the Commission is required to apply by reason of s26(1)(a) 
of the Act. 

105 The Commissioner then concluded that the balance of convenience lay with the applicant.   
106 In paragraph [40] he found that the making of the interim order was ‘also consistent with s.44(6)(ba)(ii) of the Act, in that it 

will enable conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges 
the findings of the disciplinary process instituted by the respondent under the PSM Act.’   

107 The Orders issued on 18 October 2009 are said to be interim orders.  They provided: 
(1) THAT Mr Dakoor be continued in employment by the respondent in the classification of teacher retrospective to 

12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the disposition 
of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and any appeal 
pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.   
(3) THAT the parties have liberty to apply. 

108 In Burswood Resort (Management) Ltd v ALHMWU 2003 WAIRC 09550 (2003) 83 WAIG 3314, the Full Bench said [38] - 
[40]: 

The powers conferred by s.44 of the Act on the Commission, constituted by a single Commissioner, are now well settled.  
S.44(6) empowers the Commission to, pursuant to s.44(6)(ba) and (bb) of the Act, give certain directions and make 
certain orders. The Commission may do so only ‘at or in relation to a conference.’ 
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Under s.44(6)(ba), the Commission can make certain orders only if it holds the opinion that such directions and/or orders 
will:- 
a) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or arbitration 

has resolved that matter. 
b) enable conciliation or arbitration to resolve the matter in question; or 
c) encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 

would resist in the resolution of the matter in question. 
Under s.44(6)(bb), the Commission may also, inter alia, again with respect to industrial matters, give any direction or 
make any order which the Commission is otherwise ordered to make under the Act. Such an order under s.44(6)(ba) or 
(6)(bb) must be temporary and for the limited purposes. The Commission cannot determine the matter in dispute before 
the Commission, and that can only be done by the Commission in the exercise of its arbitration power, not arising out of 
s.44(6). 

109 Industrial matters the subject of a conference convened pursuant to s 44 often involve a number of issues.  Some of those 
issues might be quite independent of one another.  Some may be questions which require resolution as a step in the resolution 
of other issues within the matter or matters the subject of the conference. 

110 In this case, there were a number of issues which were impediments to others being resolved.  The issue of whether the 
appellant had failed to honour the changed terms of Mr Dakoor’s contract, and whether the fact of his no longer being 
employed was an impediment to the continuation of the disciplinary process, were separate issues but both required resolution.  
They could be resolved pursuant to s 44 either by conciliation (that is, by agreement of the parties) or by referral for hearing 
and determination (that is, by arbitration).  If they were not resolved by conciliation, they could only be resolved by arbitration.  

111 I am of the view that what the Commissioner did in this case was undertake arbitration of some issues, rather than enable 
conciliation or arbitration to resolve them.  The Commissioner’s first order had the effect of granting the first order sought in 
the application of 23 August 2010 and of overtaking or sweeping aside a number of them as issues for either conciliation or 
arbitration.  In fact, the Commissioner actually determined some of those issues in that he found [36] - [38]: 

In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the 
one hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances 
where he may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as 
they impact on Mr Dakoor. He is a relatively new and inexperienced teacher. Allegations such as the present, if upheld 
through the respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious 
consequences for Mr Dakoor’s teaching career. 
Whilst it is true, as the respondent submitted, that presently there is nothing preventing Mr Dakoor seeking a teaching 
post outside of the government sector, the reality is the process presently being undertaken, and the notification under the 
WACT Act, will hang over Mr Dakoor like a cloud, and the negative impact of that process on his employment outside of 
government schools cannot be discounted. 
In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his 
rights under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the 
disciplinary process and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any 
doubt as to the capacity for him to vindicate his rights under the PSM Act and the process initiated by the respondent, 
would be consistent with equity and good conscience, which the Commission is required to apply by reason of s 26(1)(a) 
of the Act. 

112 He made those findings as part of considering the tests in Brown. 
113 The Commissioner also concluded that [40]: 

Furthermore, the making of an interim order is also consistent with s 44(6)(ba)(ii) of the Act, in that it will enable 
conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the 
findings of the disciplinary process instituted by the respondent under the PSM Act. 

114 The appropriate avenue for the possible challenge referred to would be via an appeal to the Public Service Appeal Board under 
s 78 of the Public Sector Management Act 1994 rather than under the auspices of the application then before the Commission.  
Such appeal could be by Mr Dakoor or by the SSTU on his behalf.  There was no challenge at that point but merely the 
possibility of one depending on the outcome of the disciplinary process. 

115 It would seem then that once the orders issued, the application then before the Commission had little if any work to do, except 
in respect of the challenge to the validity of the s 240 order and that would be likely to be resolved as a consequence of the 
disciplinary process without the need for further conciliation or arbitration. 

116 The supplementary reasons of the learned Commissioner dated 18 October 2010, say at [5] that: 
There is a degree of flexibility intended by the Commission in the order as proposed. Whilst the order is interim, and only 
for the purposes as expressed in the Commission’s reasons for decision, the proposed order 2 enables some flexibility in 
either varying, revoking or setting aside the order in the event that the parties resolve the current dispute without the 
necessity for Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 
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117 This reinforces that the order may be varied, revoked or set aside if Mr Dakoor does not need to appeal under s 78 of the PSM 
Act, again confirming that a  significant aspect of the application has been resolved by the order. 

118 Secondly, the order did not enable conciliation or arbitration to resolve the matters, but enabled the disciplinary process to 
continue and be finalised.  That will be resolved either by the outcome of the investigation being in Mr Dakoor’s favour, or by 
his appealing under s 78 of the PSM Act.  There is no suggestion that the respondent would bring these issues back to the 
Commission under the application then before the Commissioner. 

119 Although the issue of the validity of the s 240 order is not resolved by the order, it is not suggested that it is to be the subject of 
any further conciliation or arbitration, although it may be.  As I have noted above, it may be resolved as a consequence of the 
disciplinary process. 

120 The SSTU says that the quashing of the order would mean that Mr Dakoor is no longer an employee and could not challenge 
the other issues.  In fact those issues could have been the subject of arbitration.  Instead they were dealt with by the order, 
which could only be issued if the Commissioner was of the opinion that it would enable conciliation or arbitration to resolve 
the matter in dispute. 

121 In any event, even if the order did not resolve the issue of the validity of the s 240 order, and that issue is still to be resolved, 
by conciliation or arbitration under this application, then the other issues the subject of the industrial matter have been rendered 
hypothetical and the dispute in respect of those issues resolved by the order.  To that extent, the order is a final order.  

122 I agree with the Acting President that the tests set out in Brown are not directed to the considerations which a commissioner is 
required to have in deciding whether to issue orders in the context of a conference with respect to an industrial matter.  The test 
is not whether issuing the order is consistent with s 44(6)(ba) but whether in the opinion of the Commission they meet the 
requirements of s 44(6)(ba), in this case to enable conciliation or arbitration to resolve the matter.   

123 For those reasons, I agree that the appeal ought to be upheld and the order quashed. 
 

 

2011 WAIRC 00061 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 
APPELLANT 

-and- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INC) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
ACTING SENIOR COMMISSIONER P E SCOTT 

DATE FRIDAY, 28 JANUARY 2011 
FILE NO/S FBA 21 OF 2010 
CITATION NO. 2011 WAIRC 00061 
 

Result Appeal allowed and order quashed 
Appearances 
Appellant Mr R Andretich (of counsel) and Mr J Misso (of counsel) 
Respondent Mr M Amati 
 

Order 
This matter having come on for hearing before the Full Bench on 20 December 2010, and having heard Mr R Andretich (of 
counsel) and Mr J Misso (of counsel) on behalf of the appellant, and Mr M Amati on behalf of the respondent, and reasons for 
decision having been delivered on 27 January 2011, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 (WA) (the Act), hereby orders that — 

1. The appellant have leave to appeal under s 49(2a) of the Act. 
2. The appeal be and is hereby upheld. 
3. THAT the order made by the Commission on 18 October 2010 in application C 32 of 2010 be and is hereby 

quashed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00041 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
 THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE TUESDAY, 18 JANUARY 2011 
FILE NO/S FBM 14 OF 2010, FBM 2 OF 2011 
CITATION NO. 2011 WAIRC 00041 
 

Result Order issued 
Appearances 
Applicant Mr M Cox (of counsel) and with him Mr S Banovich (of counsel) 
 Mr J Nicholas (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union of 

Workers 
 

Order 
This matter having come on for hearing before the Full Bench on 17 January 2011, and having heard Mr M Cox (of counsel) and 
with him Mr S Banovich (of counsel) on behalf of the applicant, and Mr J Nicholas (of counsel) on behalf of The Construction, 
Forestry, Mining and Energy Union of Workers, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders that — 

1. FBM 14 of 2010 be adjourned to a date to be fixed. 
2. The application by The Construction, Forestry, Mining and Energy Union of Workers (CFMEU) to be joined as a 

party to FBM 14 of 2010 be dismissed. 
3. The CFMEU have leave to amend FBM 2 of 2011 by 4:00pm on 24 January 2011. 
4. The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers have leave to amend FBM 

14 of 2010 by 4:00pm on 24 January 2011. 
5. FBM 14 of 2010 and FBM 2 of 2011 be consolidated in the one proceeding to be known as consolidated FBM 14 

of 2010 and FBM 2 of 2011. 
6. The parties to FBM 14 of 2010 and FBM 2 of 2011 to file and serve witness statements by no later than 10 days 

prior to the date fixed for hearing of FBM 14 of 2010 and FBM 2 of 2011. 
7. The parties are to file and serve an outline of submissions no later than 5 days prior to the date fixed for hearing of 

FBM 14 of 2010 and FBM 2 of 2011. 
8. Any party who wishes to raise any preliminary point must give notice to the other party of the issues it seeks to 

raise no later than 14 days prior to the date fixed for the hearing of FBM 14 of 2010 and FBM 2 of 2011. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2011 WAIRC 00053 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 45 OF 2010 
CITATION NO. 2011 WAIRC 00053 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B – District Allowance:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE B - DISTRICT ALLOWANCE 

(a) Employees without dependants (subclause 19(3)): 
Column I 

 
District No. 

Column II Standard 
Rate 
$ p.a. 

Column III  
Exceptions to Standard Rate  

Town or Place 

Column IV 
Rate 
$ p.a. 

6 4,242 Nil Nil 
      

5 3,469 Fitzroy Crossing 
Halls Creek 

Turner River Camp 
Nullagine 

4,672 

  Liveringa (Camballin) 
Marble Bar 
Wittenoom 

4,344 

  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 

Mount Magnet 
Wiluna 

Laverton 
Leonora 

Cue 

1,748 
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Column I 

 
District No. 

Column II Standard 
Rate 
$ p.a. 

Column III  
Exceptions to Standard Rate  

Town or Place 

Column IV 
Rate 
$ p.a. 

2 790 Kalgoorlie Boulder 263 
  Ravensthorpe 

Norseman 
Salmon Gums 
Marvel Loch 

Esperance 

1,043 

1 Nil Nil Nil 
(b) Employees with dependants (subclause 19(4)): 
Double the appropriate rate as prescribed in (a) above for employees without dependants.  
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 1 July 
2010.  

 
 

2011 WAIRC 00057 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 49 OF 2010 
CITATION NO. 2011 WAIRC 00057 
 

Result Award varied 
 

Order 
HAVING heard Mr A Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Reece on 
behalf of the Department of Education, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule C - District Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE C - DISTRICT ALLOWANCE 
(a) Officers Without Dependants (subclause 35(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO STANDARD RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE  

TOWN OR PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 35(3)(b)): 
Double the appropriate rates prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 
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2011 WAIRC 00089 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 40 OF 2010 
CITATION NO. 2011 WAIRC 00089 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Reece on 
behalf of the Department of Education, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Education Department Ministerial Offices Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 2nd day of February 2011.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule G – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I – OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 57(2) of the award defines salary for calculation purposes. 

 
 

2011 WAIRC 00054 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT FOR CHILD PROTECTION AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 46 OF 2010 
CITATION NO. 2011 WAIRC 00054 
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Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Ross on 
behalf of the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 

Award 1990 be varied in accordance with the following Schedule and that such variation shall have effect from the 
beginning of the first pay period commencing on or after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - Delete this schedule and insert the following in lieu thereof: 
SCHEDULE B  

DISTRICT ALLOWANCE 
(a) Employees without dependants (subclause (36)(4)) - 

COLUMN I 
District No. 

COLUMN II 
Standard Rate 

$ p.a. 

COLUMN III 
Exceptions to Rate 

Town or Place 

COLUMN IV  
Rate 

Standard Rate 
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Employees With Dependants (subclause (36(5)). 

Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 
1 July 2010. 
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2011 WAIRC 00051 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 43 OF 2010 
CITATION NO. 2011 WAIRC 00051 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
1. Schedule G Clause 42. – District Allowances:  Delete Part II of this Schedule and replace it with the following in 

lieu thereof: 
PART II - ALLOWANCES 
(a) Officers Without Dependants (subclause 42(3)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 

  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 

  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 

  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

  Cue  

2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Officers with dependants (subclause 42(4)): 

Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 

 
 

2011 WAIRC 00087 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 38 OF 2010 
CITATION NO. 2011 WAIRC 00087 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 2nd day of February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 55. - Mortuary Allowance:  Delete this clause and insert the following in lieu thereof: 

(1) Laboratory Technicians and Assistants employed by the Board of Western Australia Centre for Pathology and 
Medical Research, engaged in mortuary duties associated with Coronial Inquiries shall receive an allowance of 
$1,989 per annum, payable by fortnightly instalments. 

(2) This allowance is compensation for the following matters: 
(a) the disabilities involved in the handling of and autopsy work associated with decomposed, obnoxious, 

vermin infested and infected bodies; and 
(b) the need to perform work in refrigerated and other low temperature storage areas of the Mortuary. 
(Operative from the first pay period commencing on or from 2 February 2011) 

2. Schedule I – Clause 22. – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu 
thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Subclause (2) of Clause 65. – Expired General Agreement Salaries of this Award defines salary for calculation purposes. 

3. Schedule K – Shiftwork Allowance: Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance = 
A minimum shift work 
allowance of $22.20 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.   
Subclause (2) of Clause 65. – Expired General Agreement Salaries of this Award defines annual salary for calculation 
purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

4. Schedule L Other Allowances: Delete this Schedule and insert the following in lieu thereof: 
(1) Diving - (Clause 44) 

$6.53 per hour or part thereof. 
(2) Flying - (Clause 45) 

(a) Observation and photographic duties in fixed wing aircraft - $12.06 per hour or part thereof. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in 

which fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at 
heights more than 3048 metres - $16.53 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or 
stock surveillance - $22.85 per hour or part thereof. 

(3) Sea Going Allowances (Clause 51) 
(a) Victualling 

(i) Government Vessel - meals on board not prepared by a cook - $30.80 per day. 
(ii) Government Vessel - meals on board are prepared by a cook - $23.15 per day. 
(iii) Non Government Vessel - $28.10 each overnight period. 

(b) Hard Living Allowance - 64 cents per hour or part thereof. 
 

 

Annual Salary 12 1 15 
1 

X 
  313 

x 
10 

x 
100 
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2011 WAIRC 00055 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 47 OF 2010 
CITATION NO. 2011 WAIRC 00055 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of July 
2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule F. - District Allowance:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE F.  – DISTRICT ALLOWANCE 

(a) Officers without dependants (subclause 40(3)(a)):  
COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD RATE  
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE  

TOWN OR PLACE 

RATE  
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 
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(b) Officers with dependants (subclause 40(3)(b)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 

 
 

2011 WAIRC 00090 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 41 OF 2010 
CITATION NO. 2011 WAIRC 00090 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 2nd day of 
February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule C. – Shift Work Allowance: Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance = 
A minimum shift work allowance 
of $22.20 is payable for each afternoon or night shift worked. 
Clause 57(2) of this Award defines annual salary for calculation purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

2. Schedule E. – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 57(2) of this Award defines annual salary for calculation purposes.  

 
 

Annual Salary 12 1 15 
1 

x 
  313 

x 
10 

x 
100 
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2011 WAIRC 00091 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
INSURANCE COMMISSION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 42 OF 2010 
CITATION NO. 2011 WAIRC 00091 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (State Government Insurance Commission) Award, 1987 be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the 2nd day of February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule C – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 

Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 

 
 

2011 WAIRC 00056 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, DIRECTOR GENERAL, 
DEPARTMENT FOR CHILD PROTECTION 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 48 OF 2010 
CITATION NO. 2011 WAIRC 00056 
 

Result Award varied 
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Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Juvenile Custodial Officers’ Award be varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - District Allowance:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE B – DISTRICT ALLOWANCE 

(a) Employees Without Dependants (clause 5.2.3(1)):  
COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE 

TOWN OR PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 

5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,344 
  Marble Bar  

  Wittenoom  

  Karratha 4,085 
  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 
  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  

2 790 Kalgoorlie 263 
  Boulder  

  Ravensthorpe 1,043 

  Norseman  
  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 
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(b) Employees with dependants (clause 5.2.3(2)):  
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010.   

( 
 

 

2011 WAIRC 00088 
JUVENILE CUSTODIAL OFFICERS AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 39 OF 2010 
CITATION NO. 2011 WAIRC 00088 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Juvenile Custodial Officers Award be varied in accordance with the following Schedule and that such variation 

shall have effect from the beginning of the first pay period commencing on or after the 2nd day of February 2011. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule E Clause 3.2 – Overtime: Delete Part I of this Schedule and insert the following in lieu thereof: 

PART I – OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 4.4.2 of the award defines salary for calculation purposes. 
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2011 WAIRC 00047 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S APPL 81 OF 2007 
CITATION NO. 2011 WAIRC 00047 
 

Result Award varied 
 

Order 
HAVING heard Ms C Holmes on behalf of the respondents to the Award and Mr T Clark on behalf of the Liquor Hospitality and 
Miscellaneous Union, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979 and in particular s 40B, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 be varied in accordance with 
the following Schedule and that such variation shall have effect on and from the 21st day of December 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 3. – Area and Scope:  Delete this clause and insert the following in lieu thereof: 
3. – AREA AND SCOPE 

This award shall apply throughout the State of Western Australia to all employees employed in all public authorities (as defined in 
the Industrial Relations Act 1979 as amended) or by the respondents as listed in Schedule B who are eligible to be members of the 
Liquor Hospitality and Miscellaneous Union, Western Australian Branch, but shall be limited by and shall be read in conjunction 
with the Area and Scope clauses of the awards listed in Schedule C of this award. 
Provided that any businesses operating as contractors who are bound by any of the awards listed in Schedule C of this award, shall 
not be bound by Clause 7. – Leave Without Pay, Clause 9. – Study Leave, Clause 25. – Employees Living North of 26 degrees 
South latitude and Clause 31. – Witness and Jury Service of this award. 
2. Clause 5. – Definitions:  Delete this clause and insert the following in lieu thereof: 

5. – DEFINITIONS 
“Commission” and “WAIRC” means the Western Australian Industrial Relations Commission. 
“De facto partner” means a relationship (other than a legal marriage) between two persons, of either different sexes or the same sex, 
who live together in a “marriage-like” relationship, as provided for by the Interpretation Act 1984 as amended from time to time. 
“Employee” means a person employed by a respondent listed in Schedule B. 
“Employer” means a respondent listed in Schedule B. 
“Organisation” means a respondent listed in Schedule B. 
“Partner” means either a spouse or a de facto partner. 
“Spouse” means a person who is lawfully married to the person, as defined by the Interpretation Act 1984 as amended from time to 
time. 
“Union” means the Liquor Hospitality Miscellaneous Union, Western Australian Branch. 
3. Clause 6. – Parental Leave:  Delete this clause and insert the following in lieu thereof: 

6. – PARENTAL LEAVE 
(1) Definitions 

(a) “Employee” includes full time, part time, permanent, fixed term contract and “eligible” casual employees. 
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(b) A casual employee is “eligible” if the employee -  
(i) has been engaged by the public sector on a regular and systematic basis for a sequence of periods of 

employment during a period of at least twelve (12) months; and 
(ii) but for an expected birth of a child to the employee or the employee’s spouse or de facto partner or an 

expected placement of a child with the employee with a view to the adoption of the child by the 
employee, would have a reasonable expectation of continuing engagement by the employer on a 
regular and systematic basis. 

(c) Without limiting 6(1)(b), a casual employee is also “eligible” if the employee –  
(i) was engaged by the public sector on a regular and systematic basis for a sequence of periods during a 

period (the first period of employment) of less than twelve (12) months; and 
(ii) at the end of the first period of employment, the employee ceased, on the employer’s initiative, to be 

so engaged by the public sector employer; and 
(iii) the public sector employer later again engaged the employee on a regular and systematic basis for a 

further sequence of periods during a period (the second period of employment) that started not more 
than three months after the end of the first period of employment; and 

(iv) the combined length of the first period of employment and the second period of employment is at least 
twelve (12) months; and 

(v) the employee, but for an expected birth of a child to the employee or the employee’s spouse or de 
facto partner or an expected placement of a child with the employee with a view to adoption of the 
child by the employee, would have a reasonable expectation of continuing engagement in the public 
sector on a regular and systematic basis. 

(d) “Primary Care Giver” is the employee who will assume the principal role for the care and attention of a 
child/children. The employer may require confirmation of primary care giver status. 

(e) “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental 
leave. 

(f) “Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 
1994. 

(2) Entitlement to parental and partner leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the natural child or the stepchild of the employee or the employee’s 

partner; is under the age of five (5); and has not lived continuously with the employee for six (6) 
months or longer. 

(b) An employee, other than an eligible casual employee, identified as the primary care giver of a child and who has 
completed twelve months continuous service in the Western Australian public sector shall be entitled to eight 
(8) weeks paid parental leave. Paid parental leave will form part of the 52-week entitlement provided in 
subclause (2)(a).  

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or, for the purposes of adoption, from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed eight (8) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an employee and their partner except under special 

circumstances and with the approval of the employer. 
(g) Where less than the standard parental leave is taken, the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner, confirming the pregnancy and the estimated date of birth. 
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(b) If the pregnancy results in other than a live child or the child dies in the eight (8) weeks immediately after the 
birth, the entitlement to paid parental leave remains intact. 

(4) Adoption of a child 
(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(5) Partner leave 
(a) An employee is entitled to unpaid partner leave as prescribed by this subclause in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the natural child or the stepchild of the employee or the employee’s 

partner; is under the age of five (5); and has not lived continuously with the employee for six (6) 
months or longer. 

(b) An employee who is not taking parental leave with respect to the birth of child to their partner shall be entitled 
to a period of unpaid partner leave of up to one (1) week at the time of the child’s birth. In the case of adoption 
of a child this period shall be increased to up to three weeks unpaid leave.  

(c) The employee may request to extend the period of unpaid partner leave up to a maximum of eight (8) weeks.   
(d) The employer is to agree to an employee’s request to extend their partner leave under 6(5)(c) unless: 

(i) having considered the employee’s circumstances, the employer is not satisfied that the request is 
genuinely based on the employee’s parental responsibilities; or 

(ii) there are grounds to refuse the request relating to its adverse effect on the employer’s business and 
those grounds would satisfy a reasonable person. These grounds include, but are not limited to: 
· cost; 
· lack of adequate replacement staff; 
· loss of efficiency; and 
· impact on the production or delivery of products or services by the employer. 

(e) The employer is to give the employee written notice of the employer’s decision on a request for extended 
partner leave. If the employee’s request is refused, the notice is to set out the reasons for the refusal. 

(f) An employee who believes their request for extended partner leave under 6(5)(c) has been unreasonably refused 
may seek to enforce it as a minimum condition of employment and the onus will be on the employer to 
demonstrate that the refusal was justified in the circumstances.   

(g) The taking of partner leave by an employee shall have no effect on their or their partner’s entitlement, where 
applicable, to paid parental leave under this clause. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer is to agree to a request 
to extend their leave unless: 
(i) having considered the employee’s circumstances, the employer is not satisfied that the request is 

genuinely based on the employee’s parental responsibilities; or 
(ii) there are grounds to refuse the request relating to its adverse effect on the employer’s business and 

those grounds would satisfy a reasonable person. These grounds include, but are not limited to: 
· cost; 
· lack of adequate replacement staff; 
· loss of efficiency; 
· impact on the production or delivery of products or services by the employer. 

(c) The employer is to give the employee written notice of the employer’s decision on a request for leave without 
pay under subclause (6)(b). If the request is refused, the notice is to set out the reasons for the refusal. 

(d) An employee who believes their request for leave without pay under subclause (6)(b) has been unreasonably 
refused may seek to enforce it as a minimum condition of employment and the onus will be on the employer to 
demonstrate that the refusal was justified in the circumstances.   



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      199 
 

(e) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave shall not exceed two years. 

(f) An employee on parental leave is not entitled to paid absences other than as specified in subclauses (6)(a) and 
(g) and (2)(i).   

(g) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid personal leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid personal leave cannot be taken concurrently with paid parental leave. 

(h) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid personal leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may, at any 
time during that period, elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a safe job 
(a) If the employee gives her employer a medical certificate from a medical practitioner containing a statement to 

the effect that, in the medical practitioner’s opinion, the employee is fit to work, but that it is inadvisable for her 
to continue in her present position for a stated period because of: 
(i) illness, or risks, arising out of her pregnancy; or 
(ii) hazards connected with that position; then 
the employer must modify the duties of the position or alternatively transfer the employee to a safe job at the 
same classification level for the period during which she is unable to continue in her present position. 

(b) If the employee’s employer does not think it to be reasonably practicable to modify the duties of the position or 
transfer the employee to a safe job the employee is entitled to paid leave for the period during which she is 
unable to continue in her present position. 

(c) An entitlement to paid leave provided in clause 6(8)(b) is in addition to any other leave entitlement the 
employee has and is to be paid the amount the employee would reasonably have expected to be paid if the 
employee had worked during that period. 

(d) An entitlement to paid leave provided in clause 6(8)(b) ends at the earliest of whichever of the following times 
is applicable: 
(i) the end of the period stated in the medical certificate; 
(ii) if the employee’s pregnancy results in the birth of a living child – the end of the day before the date of 

birth; 
(iii) if the employee’s pregnancy ends otherwise than with the birth of a living child – the end of the day 

before the end of the pregnancy. 
(9) Communication during parental leave 

(a) Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 
(i) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(ii) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
(b) The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to return to work on a part-time or modified basis.  

(c) The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with subclause (9)(a). 

(10) Replacement employee 
(a) Prior to engaging a replacement employee, the employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
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(b) A replacement employee may be employed part time. Subject to this subclause, paragraphs (e), (f), (g), (h), (i) 
and (m) of subclause (14) and paragraphs (d) and (e) of subclause (15) of this clause apply to the part time 
employment of a replacement employee.  

(c) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee.  
(11) Return to work 

(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  

(c) Where an employee was transferred to a safe job or proceeded on leave as provided for in 6(8)(b) of this clause, 
the employee is entitled to return to the position occupied immediately prior to the transfer or the taking of the 
leave. 

(12) Right to return to work on a modified basis 
(a) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 

commencement of leave or to a different position at the same classification level in accordance with the part 
time employment provisions of the relevant award and agreement. 

(b) An employee may return on a modified basis that involves the employee working on different days or at 
different times, or both; or on fewer days or for fewer hours or both, than the employee worked immediately 
before starting parental leave. 

(13) Right to revert 
(a) An employee who has returned on a part time or modified basis in accordance with subclause (12) may 

subsequently request the employer to permit the employee to resume working on the same basis as the 
employee worked immediately before starting parental leave or full time work at the same classification level. 

(b) An employer is to agree to a request to revert made under subclause (13)(a) unless there are grounds to refuse 
the request relating to the adverse effect that agreeing to the request would have on the conduct of operations or 
business of the employer and those grounds would satisfy a reasonable person.  

(c) An employer is to give the employee written notice of the employer’s decision on a request to revert under 
subclause (13)(a). If the request is refused, the notice is to set out the reasons for the refusal. 

(d) An employee who believes their request to revert under subclause (13)(a) has been unreasonably refused may 
seek to enforce it as a minimum condition of employment and the onus will be on the employer to demonstrate 
that the refusal was justified in the circumstances.   

(14)  Part time work 
(a) A pregnant employee may work part time in one or more periods while she is pregnant where part time 

employment is, because of the pregnancy, necessary or desirable. 
(b) Commencement on part time work under this subclause, and return from part time to full time work under this 

subclause, shall not break the continuity of service or employment. 
(c) Subject to the provisions of this subclause and to the matters agreed in accordance with 6(14)(h), part time 

employment shall be accordance with the provisions of this award, which shall apply on a pro rata basis. 
(d) An employee working part time under this subclause shall be entitled to leave accrued in respect of a period of 

full time employment, in such periods and manner as specified in the annual leave provisions of the relevant 
award.  

(e) A full time employee shall be paid for and take any annual leave accrued in respect of a period of part time 
employment under this subclause, in such periods and manner as specified in the relevant award, as if the 
employee were working part time in the class of work the employee was performing as a part time employee 
immediately before resuming full time work.  

(f) Provided that, by agreement between the employer and employee, the period over which the leave is taken may 
be shortened to the extent necessary for the employee to receive pay at the employee’s current full time rate.  

(g) An employee working part time under this subclause shall have sick leave entitlements which have accrued 
under the relevant award (including any entitlement accrued in respect of previous full time employment) 
converted into hours. When this entitlement is used, whether as a part time employee or as a fulltime employee, 
it shall be debited for the ordinary hours that the employee would have worked during the period of the absence. 

(h) Before commencing a period of part time employment under this subclause, the employee and the employer 
shall agree upon: 
(i) the hours to be worked; the days upon which they will be worked and commencing times for the 

work; 
(ii) the classification applying to the work to be performed; and 
(iii) the period of part time employment. 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      201 
 

(i) The terms of the agreement made under subclause (14)(h) may be varied by consent.  
(j) The terms of the agreement made under subclause (14)(h) shall be reduced to writing and retained by the 

employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer. 
The terms of this agreement shall apply to the part time employment.  

(k) An employer may request, but not require, an employee working part time under this subclause to work outside 
of or in excess of the employee’s ordinary hours of duty provided for in the relevant award. 

(l) The work to be performed part time need not be the work performed by the employee in their former position 
but shall be work performed under this award. 

(m) An employee may work part time under this subclause notwithstanding any other provision of any relevant 
award or agreement which limits or restricts the circumstances in which part time employment may be worked 
or the terms upon which it may be worked, including provisions: 
(i) limiting the number of employees who may work part time; 
(ii) establishing quotas as to the ratio of part time to full time employees; 
(iii) prescribing to a minimum or maximum number of hours a part time employee may work; or 
(iv) requiring consultation with, consent of, or monitoring by a union; 
and such provisions do not apply to part time work under this subclause. 

(15) Effect of parental leave and part time employment on the contract of employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however, the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award. Absence on 

unpaid parental leave shall not break the continuity of service of employees but shall not be taken into account 
in calculating the period of service for any purpose under the relevant award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave, absence on parental leave, or because the employee has exercised or proposes to exercise any 
part time employment rights and/or benefits as provided for in subclause (14) but otherwise the rights of the 
employer in respect of termination of employment are not affected. 

(e) Any termination entitlements payable to an employee whose employment is terminated while working part time 
under subclause (14), or while working full time after transferring from part time work under subclause (14), 
shall be calculated by reference to the full time rate of pay at the time of termination and by regarding all 
service as a full time employee as qualifying for a termination entitlement based on the period of full time 
employment and all service as a part time employee on a pro rata basis. 

(16) Casual employees 
(a) To avoid doubt, an eligible casual employee has no entitlement to paid leave under this clause with the 

exception of the entitlement to paid leave as provided under subclause (8)(b).   
(b) Nothing in this clause confers a change in the employment status of a casual employee.  

4. Clause 8. – Bereavement Leave:  Delete this clause and insert the following in lieu thereof: 
8. – BEREAVEMENT LEAVE 

(1) Employees, including casuals, shall on the death of: 
(a) a partner of an employee; 
(b) a child, stepchild or grandchild of  the employee (including an adult  child, step-child or grandchild); 
(c) a parent, step-parent or grandparent of an employee; 
(d) a brother, sister, step-brother or step-sister; or 
(e) any other person who, immediately before that person’s death, lived with an employee as a member of an 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) An employee shall not be entitled to claim payment for bereavement leave on a day when that employee is not ordinarily 

rostered to work. 
(5) Payment of such leave may be subject to an employee providing evidence, if so requested by the employer, of the death or 

relationship to the deceased that would satisfy a reasonable person. 
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(6) Employees requiring more than two (2) days bereavement leave in order to travel overseas or interstate in the event of the 
death overseas or interstate of a member of an employee’s immediate family may, upon providing adequate proof, in 
addition to any bereavement leave to which the employee is eligible, have immediate access to annual leave and/or 
accrued long service leave and/or leave without pay, provided all accrued leave is exhausted. 

5. Clause 16. – Payment of Wages:  Delete this clause and insert the following in lieu thereof: 
16. – PAYMENT OF WAGES 

(1)  Wages shall be paid fortnightly. Overtime and penalty rates, where applicable, shall be paid at least monthly. 
(2)  Accompanying each payment of wages there shall be a pay advice slip to be retained by the employee. On this slip the 

employer shall clearly detail the gross wages, where practical its composition, the net wages payable and show details of 
each deduction. 

(3)  Overtime shall be calculated and based on the aggregate wage as provided in the wages clause of the relevant award 
before any deduction is made for board and/or lodging. 

(4) On termination of employment the employer shall pay to the employee all monies payable to that employee before the 
employee leaves the place of employment or the same shall be forwarded to the employee by post in the following week. 

(5)  Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank, building 
society or credit union approved by the employer. 
Provided that where such form of payment is impractical or where some exceptional circumstances exist and by 
agreement between the employer and the union, payment by cheque may be made. 

(6)  An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay 
period in which the work is performed. 

(7)  Subject to the provisions of this clause, no deduction shall be made from an employee's wages unless the employee has 
authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education, where an employee works additional hours and/or duties, the 
additional payment due shall be made within one month of those additional hours and/or duties being worked. 

6. Clause 17. – Salary Packaging:  Delete this clause and insert the following in lieu thereof: 
17. – SALARY PACKAGING 

(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 
clause and Australian Taxation Office requirements. 

(2) Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing toward 
the Total Employment Cost (TEC) – as defined in subclause (3) – of an employee, can be reduced by and substituted with 
another or other benefits. 

(3)  The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base wage; 
(b)  other cash allowances; 
(c)  non-cash benefits; 
(d)  any Fringe Benefit Tax liabilities currently paid; and 
(e)  any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for 
calculating wage related entitlements specified in the relevant award/s. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2000 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-packaged) 
wage amount regardless of whether an employee participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

7. Clause 18. – Employment Records:  Delete this clause and insert the following in lieu thereof: 
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18. – EMPLOYMENT RECORDS 
 (1)  Definitions 

In this clause: 
“industrial instrument” means:  
(a) an award;  
(b) an industrial agreement;  
(c) an order of the Commission under the Industrial Relations Act 1979; or 
(d) an employer-employee agreement. 
“relevant person” means:  
(e) the employee concerned;  
(f) if the employee is a represented person, their representative. The term representative includes the Secretary and 

duly accredited officials of the union;  
(g) a person authorised in writing by the employee;  
(h) the Secretary or duly accredited official of the union; and 
(i) an officer referred to in section 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

(2) Keeping of employment records  
The employer shall keep, or cause to be kept, employment records showing:  
(a) the employee’s name and, if the employee is under 21 years of age, their date of birth; 
(b) any industrial instrument that applies;  
(c) the date on which the employee commenced employment with the employer;  
(d) for each day:  

(i) the time at which the employee started and finished work, including roster details if applicable;  
(ii) the period or periods for which the employee was paid; and  
(iii) details of work breaks including meal breaks;  

(e) for each pay period: 
(i)  the employee’s designation;  
(ii) the gross and net amounts paid to the employee under the industrial instrument; and  
(iii) all deductions and the reasons for them;  

(f)  all leave taken by the employee, whether paid, partly paid or unpaid;  
(g) the information necessary for the calculation of the entitlement to, and payment for long service leave under the 

industrial instrument;  
(h) any other information in respect of the employee required under the industrial instrument to be recorded; and  
(i) any information, not otherwise covered by this clause, that is necessary to show that the  benefits received by 

the employee comply with the industrial instrument.  
(3)  The employer must ensure that:  

(a) the employment records are kept in accordance with the Industrial Relations (General) Regulations 1997 as 
amended or superseded from time to time;  

(b)  each entry in relation to long service leave is retained: 
(i) during the employment of the employee; and  
(ii) for not less than 7 years after the employment terminates; and  

(c)  each other entry is retained for not less than 7 years after it is made.  
(4)  Form of records 

An employer is to ensure that the employment records of the employer are kept: 
(a)  by:   

(i)  making entries in the English language in or on a separate page of a bound or loose-leaf book kept 
specifically for that purpose; or  

(ii)  recording or storing the particulars required to be entered in the employment records by means of a 
mechanical, electronic or other device, but so that the particulars so recorded or stored will remain in 
the form in which they were originally recorded or stored and will be capable of being reproduced in 
written form in the English language;  
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(b)  with only one employee’s records appearing on any one page;  
(c) so that the record for each pay period of each employee is identifiable; and  
(d) in a manner that enables compliance with subclauses (2) and (3) of this clause to be readily ascertained.  

(5)  A person is not to alter employment records unless the alteration is annotated so as to identify: 
(a)  the nature of the alteration;  
(b) the person making the alteration; and  
(c) the date on which the alteration was made.  

 (6)  Access to employment records 
An employer, on written request by a relevant person, must:  
(a) produce to the person the employment records relating to an employee; and  
(b) let the person inspect the employment records.  

(7)  The duty placed on an employer by subclause (6):  
(a)  continues so long as the records are required to be kept under subclause (3);  
(b)  is not affected by the fact that the employee is no longer employed by the employer or that the industrial 

instrument no longer applies to them;  
(c) includes the further duties: 

(i)  to let the relevant person enter premises of the employer for the purpose of inspecting the records; and  
(ii)  to let the relevant person take copies of or extracts from the records; and 

(d) must be complied with not later than: 
(i)  at the end of the next pay period after the request is received; or  
(ii)  the seventh day after the day on which the request was made to the employer.  

(8) If the employer maintains a personal or other file on an employee, the employee shall be entitled to examine all material 
contained on that file and take copies at a time that does not result in the employer’s business being unduly interrupted or 
otherwise hampered. 

8. Clause 19. – Right of Entry:  Delete this clause and insert the following in lieu thereof: 
19. – RIGHT OF ENTRY 

(1) Right of entry for discussions with employees 
(a) Definitions 
In this clause:  

“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 
1979;  
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of 
the union, means an employee who is a member of the union or who is eligible to become a member of the 
union.  

(b) An authorised representative of the union may, on notification to the employer, enter during working hours, any 
premises where relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions.  

(2) Right of entry to investigate breaches 
(a) An authorised representative of the union may, on notification to the employer, enter during working hours, any 

premises where relevant employees work, for the purpose of investigating any suspected breach of an award, 
industrial agreement or order that applies to any such employee, or the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, or the Occupational Safety and Health Act 1984.  

(b) An “authorised representative” and “relevant employees” have the same meaning as in subclause (1)(a). 
(c) For the purpose of investigating a suspected breach in accordance with this clause, the authorised 

representative:  
(i) subject to subclause (2)(d), may require the employer to produce for the representative’s inspection, 

during working hours at the employer’s premises or at any mutually convenient time and place, any 
employment records of employees or other documents kept by the employer that are related to the 
suspected breach;  

(ii) shall not conduct interviews during normal working hours in the circumstances that will result in the 
employer’s business being unduly interrupted or otherwise hampered; 

(iii) may make copies of the entries in the employment records or documents related to the suspected 
breach;  
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(iv) shall treat with confidentiality any information obtained from employment records; and  
(v) may, during working hours, inspect or view any work, material, machinery, or appliance that is 

relevant to the suspected breach.  
(d) In exercising a power under subclause (2)(a), an authorised representative is not entitled to require the 

production of employment records or other documents unless, before exercising the power, the authorised 
representative has given the employer concerned:  
(i) at least 24 hours’ written notice, if the records or other documents are kept on the employer’s 

premises; or  
(ii) at least 48 hours’ written notice, if the records or other documents are kept elsewhere.  

(e) The provisions of subclause (2)(d) apply except where, in accordance with section 49I (7) of the Industrial 
Relations Act 1979, the Commission has waived the requirement for the authorised representative to give the 
employer concerned notice. 

(f) Where the Commission has waived the requirement to give the employer concerned notice of an intended 
exercise of a power, the authorised representative must, after entering the premises and before requiring the 
production of the records or documents, give the person who is apparently in charge of the premises the 
certificate or a copy of the certificate provided by the Commission under section 49I (8) of the Industrial 
Relations Act 1979 authorising the authorised representative’s exercise of a power without notice. 

(3) In respect of non-public access areas at the Art Gallery of Western Australia, the authorised representative will give the 
employer at least 24 hours’ notice of an intention to enter these areas in accordance with subclauses (1) and (2). 

(4) If:  
(a) a person proposes to enter, or is on, premises in accordance with subclauses (1) or (2); and  
(b) the occupier, including a person in charge of the premises, requests the person to show their authority;  
the person is not entitled to enter or remain on the premises unless they show the occupier the authority in force under the 
Industrial Relations Act 1979.  

(5) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled to 
enter the premises under subclauses (1) or (2). 

(6) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the powers 
conferred by this clause.  

(7) A person must not purport to exercise the powers of an authorised representative under this clause if the person is not the 
holder of a current authority issued by the Registrar under Division 2G of Part II of the Industrial Relations Act 1979.  

(8) The parties shall comply with the terms of Division 2G of Part II of the Industrial Relations Act 1979. 
9. Clause 20. – Trade Union Training Leave:  Delete this clause and insert the following in lieu thereof: 

20. – TRADE UNION TRAINING LEAVE 
(1)  Subject to the provisions of this clause: 

(a)  The employer shall grant paid leave of absence to employees who are nominated by their union to attend short 
courses relevant to the public sector or the role of union workplace representatives conducted by the Union 
Training Project, the Trade Union Education Foundation, UnionsWA or the Liquor, Hospitality and 
Miscellaneous Union. 

(b)  Paid leave of absence shall also be granted for employees to attend similar courses or seminars as from time to 
time approved by agreement between the employer and the union. 

(2)  An employee shall be granted up to a maximum of five days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3)  (a)  Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b)  Where a public holiday or rostered day off (including a rostered day off as a result of working a 38-hour week) 
falls during the duration of a course, a day off in lieu of that day will not be granted. 

(4)  Subject to subclause (3) of this clause, shift employees attending a course shall be deemed to have worked the shifts they 
would have worked had leave not been taken to attend the course. 

(5) Part time employees shall receive the same entitlement as full time employees, but payment shall only be made for those 
hours that would normally have been worked but for the leave. 

(6) The granting of leave pursuant to the provisions of subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the convenience of the employer. 
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(7) (a)  Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may agree to a lesser period of notice. 

(b)  All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course. The application shall provide details as to the subject, commencement date, 
length of course, venue and the organisation that is conducting the course. 

(8)  A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than one half-day duration. An employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 months service. 

(9)  (a)  The employer shall not be liable for any expenses associated with an employee's attendance at trade union 
training courses. 

(b)  Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

10. Clause 22. – District Allowance:  Delete this clause and insert the following in lieu thereof: 
22. – DISTRICT ALLOWANCE 

(1)  For the purposes of this clause the following terms shall have the following meaning: 
(a) “Dependant” in relation to an employee means: 

(i)  a partner; or 
(ii) where there is no partner, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who does not receive a district or location allowance of any kind. 

(b) “Partial Dependant” in relation to an employee means: 
(i)  a partner; or 
(ii)  where there is no partner, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who receives a district or location allowance of any kind less than that applicable to an employee without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(2)  For the purposes of this clause, the boundaries of the various districts shall be as described below and as delineated in 
subclause (6) of this clause. 
District: 
1.  The area within a line commencing on coast; thence east along latitude 28 to a point north of Tallering Peak; 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 119; thence south along longitude 119 to coast. 

2.  That area within a line commencing on the south coast at longitude 119; thence east along the coast to longitude 
123; thence north along longitude 123 to a point on latitude 30; thence west along latitude 30 to the boundary of 
No. 1 District. 

3.  The area within a line commencing on coast at latitude 26; thence along latitude 26 to longitude 123; thence 
south along longitude 123 to the boundary of No. 2 District. 

4.  The area within a line commencing on the coast at latitude 24; thence east to the South Australian border; 
thence south to the coast; thence along the coast to longitude 123; thence north to the intersection of latitude 26; 
thence west along latitude 26 to the coast. 

5.  That area of the State situated between the latitude 24 and a line running east from Carnot Bay to the Northern 
Territory border. 

6.  That area of the State north of a line running east from Carnot Bay to the Northern Territory border. 
(3)  An employee shall be paid a district allowance at the standard rate prescribed in Column II of subclause (6) of this clause 

for the district in which the employee's headquarters is located. Provided that where the employee's headquarters is 
situated in a town or place specified in Column III of subclause (6) of this clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as prescribed in Column IV of subclause (6) of this clause. 

(4)  An employee who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause 
for the district, town or place in which the employee's headquarters is located. 

(5)  Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (3) of this clause, plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if they were employed in a full time capacity under the award, agreement or other provision 
regulating the employment of the partial dependant. 
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(6)  The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows:  
COLUMN I 

 
COLUMN II COLUMN III COLUMN IV 

DISTRICT STANDARD RATE EXCEPTIONS TO 
STANDARD RATE 

 

RATE 

  
$ per week 

 
Town or place 

 

 
$ per week 

6 78.42 Nil 
 

Nil 

5 64.11 Fitzroy Crossing 
Halls Creek 

Turner River Camp 
Nullagine 

 
Liveringa (Camballin) 

Marble Bar 
Wittenoom 

 
Karratha 

 
Port Hedland 

 

86.25 
 
 
 
 

80.28 
 
 
 

75.59 
 

70.14 

4 32.28 Warburton Mission 
 

Carnarvon 
 

87.02 
 

30.35 

3 20.40 Meekatharra 
Mount Magnet 

Wiluna 
Laverton 
Leonora 

Cue 
 

32.28 

2 14.43 Kalgoorlie 
Boulder 

 
Ravensthorpe 

Norseman 
Salmon Gums 
Marvel Loch 

Esperance 
 

4.81 
 
 

19.25 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of 
district allowance shown.) 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after January 1 2010. 

(7)  When an employee is on approved annual recreation leave, the employee shall, for the period of such leave, be paid the 
district allowance to which the employee would ordinarily be entitled. 

(8)  When an employee is on long service leave or other approved leave with pay (other than annual recreation leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependants or partial 
dependants remain in the district in which the employee's headquarters is situated. 

(9)  When an employee leaves their district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

(10)  Except as provided in subclause (9) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling transfer or relieving expenses or camping allowance. 

(11)  Where an employee, whose headquarters is located in a district in respect of which no allowance is prescribed in 
subclause (6) of this clause, is required to travel or temporarily reside for any period in excess of one month in any district 
or districts in respect of which such allowance is so payable, the employee shall be paid for the whole of such period a 
district allowance at the appropriate rate pursuant to subclauses (3), (4) or (5) of this clause, for the district in which the 
employee spends the greater period of time. 
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(12)  When an employee is provided with free board and lodging by the employer or a public authority the allowance shall be 
reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(13)  An employee who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by the award under which the employee is employed. That proportion of the appropriate district allowance 
shall be payable to the employee. 

(14)  The rates expressed in subclause (6) of this clause shall be adjusted every twelve (12) months ending on December 31 in 
accordance with the official "Consumer Price Index" for Perth as published by the Australian Bureau of Statistics (Cat. 
No. 6401.0). 
The adjustment of rates shall be effective from the beginning of the first pay period to commence on or after the first day 
of January each year. 

11. Clause 23. – Fares and Travelling Allowance:  Delete this clause and insert the following in lieu thereof: 
23. – FARES AND TRAVELLING ALLOWANCES 

(1)  Where an employee is required during their normal working hours, by the employer, to work outside their usual place of 
employment, the employer shall pay the employee any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this clause. 

(2) (a)  Where an employee is required and authorised to use their own motor vehicle in the course of their duties, they 
shall be paid an allowance not less than that provided for in the schedules set out in this subclause. 
Notwithstanding anything contained in this subclause the employer and the employee may make any other 
arrangements as to car allowance not less favourable to the employee. 

(b)  Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(c)  A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
the following year. 

Rates of hire for use of employee's own vehicle on employer's business 
Schedule 1 – Motor Vehicle Allowance 

Area and Details Engine Displacement (in cubic centimetres) 
 

 Over 2600cc Over 1600cc – 2600cc 
 

1600cc & under 

 Rate (cents) per Kilometre 
 

Metropolitan Area 89.5 64.5 53.2 

South West Land Division 91.0 65.4 54.0 

North of 23.5˚ South Latitude 98.6 70.6 58.3 

Rest of State 94.3 67.5 55.6 

Schedule 2 – Motor Cycle Allowances 
Rate (cents) per Kilometre 31.0   

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc category. 
(3)  The allowance prescribed in this clause shall be varied by the parties in accordance with any movement in the allowances 

in the Public Service Award 1992. 
12. Clause 25. – Employees Living North of the 26 degrees South Latitude:  Delete this clause and insert the following 

in lieu thereof: 
25. - EMPLOYEES LIVING NORTH OF THE 26 DEGREES SOUTH LATITUDE 

(1)  The conditions and allowances specified in this clause shall apply to all employees whose headquarters are located north 
of the 26 degrees south latitude. 

(2)  (a)  An employee shall receive an additional five working days' annual leave on the completion of each 12 months' 
continuous service in the region. 

(b)  An employee who proceeds on annual leave before having completed the necessary year of continuous service 
may be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 
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Completed months of 
continuous service in the 
region after the initial years 
service 
 

 1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual 
leave (working days) 

 Nil Nil 1 1 2 2 2 3 3 4 4 

(d)  Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(3)  Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas hot 
water systems are eligible for a reimbursement up to a maximum of $29.00 per month. 

(4)  Employees who have dependant school age children resident with them shall receive an allowance of $100 per annum per 
child to a maximum of $400 per annum per family. 

(5) (a)  Employees who work north of the 26th parallel shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b)  Provided that the entitlement referred to in paragraph (a) of this subclause shall only be available to employees 
who have worked continuously in the area for 12 months. 

(c)  An employee may elect to proceed direct to any point south of the 26th parallel in Western Australia, provided 
that travel will only be approved to a point not further south than Perth; provided further that where special 
circumstances exist, approval may be given for the concession to apply to other destinations. 

(d)  The concession shall be available in the following manner: 
(i)  a return air fare for the employee and their dependants to Perth; or  
(ii)  full motor vehicle allowance for the car trip at the rates prescribed in Clause 23. - Fares and Travelling 

Allowances of this award, provided that reimbursement shall not exceed the cost of a return airfare to 
Perth for the employee and dependants. 

(e)  An employee who has less than 12 months of service in the abovementioned area and who is required to 
proceed on annual leave to suit the convenience of the employer, shall be entitled to the provisions of paragraph 
(d) of this subclause. 

(f)  Paid travelling time 
(i) In the case of travel as described in paragraph (d)(i) of this subclause, one day, each way, travelling 

time shall be paid for as though worked; 
(ii)  In the case of travel as described in paragraph (d)(ii) of this subclause, employees shall be entitled to 

the following travelling time, paid for as though worked -  
(aa) employees stationed north of the 20th degree parallel – 2.5 days each way; or  
(bb) for the remainder – 2 days each way. 

(g)  The mode of travel shall be at the discretion of the employer. 
(h)  A travel concession not utilised within 12 months of becoming due will lapse. 
(i)  Part-time employees are entitled to travel concessions pursuant to this clause on a pro-rata basis according to the 

number of hours normally worked. 
13. Clause 29. – Training and Skills Acquisition:  Delete this clause and insert the following in lieu thereof: 

29. – TRAINING AND SKILLS ACQUISITION 
(1)  Establishment of skill level 

(a)  The parties to this award shall determine the appropriate range of skills applicable to each classification level 
contained in the relevant wages clause of their award. 

(b)  Each employee shall be paid the wage rate specified for a classification level defined in accordance with 
paragraph (a) of this subclause. 

(c)  Where the employee is required to apply skills which in total or in part correspond to the skills required of a 
higher classification than that to which they are appointed, the employee shall receive the rate of pay 
corresponding to that higher classification, in accordance with the higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award.  
Such higher rate of pay shall be payable for the duration of the application of the higher level of skills, in 
accordance with the higher duties/mixed functions clauses of the relevant award in Schedule C of this award. 

(d)  The level of skills possessed by each employee shall be determined by training standards, certification and 
experience in accordance with subclauses (2) and (3) of this clause. 
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(e)  "Experience", for the purposes of this clause, means skills gained in an industry or occupation or away from 
work and which are recognised within the classification structure. 

(2)  Training standards 
(a)  Where relevant training standards have been developed by the relevant statutory state training authority, 

however constituted, those standards shall be adopted in respect of matters relating to training in the industries 
and callings covered by this award. 

(b)  Where relevant national training standards have been registered by the relevant national training board, however 
constituted, those standards shall be adopted in respect of matters relating to training in the industries and 
callings covered by this award. 

(c)  Where relevant training standards have not been developed by the statutory state training authority or registered 
by the national training board, the parties to this award shall establish the standards to be adopted with respect 
of matters relating to training in the industries and callings covered by this award. 

(d) "Training standards" for the purposes of this clause shall include, but not be limited to, the following: 
(i) the standards and competencies of skills required for each calling; 
(ii)  curricula development; 
(iii)  training courses; 
(iv)  articulation and accreditation requirements for both on and off the job training; 
(v)  on the job training guidelines. 

(3) Training standards, vocational education and accreditation 
All training and vocational education for the purpose of imparting skill corresponding to the classification structure of the 
relevant award in Schedule C shall be: 
(a)  consistent with the training standards established in accordance with subclause (2): 
(b)  of a form which is recognised for the purpose of attainment or contributory towards the attainment of an 

accredited vocational educational qualification; and 
(c)  accredited by the statutory state training authority; or 
(d) in the absence of the statutory state training authority, agreed by the parties to this award as adequate in meeting 

the requirements of this subclause (3). 
14. Clause 33. – Traineeships:  Delete this clause and insert the following in lieu thereof: 

33. – TRAINEESHIPS 
(1) Definitions 

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur. Wages and 
entitlements accrue on a pro-rata basis. 
“Traineeship” means a full time or part time structured employment based training arrangement approved by the Western 
Australian Department of Training and Workforce Development where the trainee gains work experience and has the 
opportunity to learn new skills in a work environment. On successful completion of the traineeship the trainee obtains a 
nationally recognised qualification. 
“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and trainee and is registered with the Western Australian Department of 
Training and Workforce Development. 
“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will be 
conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both aspects of 
the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing employees. 
(b) Training conditions 
The arrangements between the employer and the trainee in relation to training are as specified in the Traineeship Training 
Agreement, as administered by the Western Australian Department of Training and Workforce Development. 
(c) Employment conditions 

(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 
particular traineeship is established; 

(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 
sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 
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(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the training plan.  However, except for absences provided for 
under the relevant award/s, failure to attend for work or training without an acceptable cause will 
result in loss of pay for the period of the absence; and 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected.  When overtime and shift work are worked the relevant allowances and 
penalties of the relevant award, based on the training wage stated in paragraph (d) will apply.  No 
trainee shall work overtime or shift work on their own. 

(d) Wages 
The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for employees up to 
and including 20 years of age.  Adult trainees will be paid the rate prescribed under the Minimum Conditions of 
Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more years of age. 

15. Clause 34. – Commitment to Bargaining:  Delete this clause and insert the following in lieu thereof: 
34. – COMMITMENT TO BARGAINING 

Employees covered by this award and employed from 2 March 2005 will not be employed under any form of individual 
agreement made pursuant to the Fair Work Act 2009 or the Industrial Relations Act 1979, as amended or superseded from 
time to time. 

16. Schedule C. – List of Awards:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE C – LIST OF AWARDS  

Catering Employees and Tea Attendants (Government) Award 1982 No. A 34 of 1981 
Child Care Workers (Education Department) Award No. A 20 of 1984 
Children’s Services (Government) Award 1989 No. A29 & PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 
Community Welfare Department Hostels Award 1983 No. A27 of 1981 
Country High School Hostels Award, 1979 No. R 7A of 1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) Award No. R 7 of 1978 
Gardeners (Government) 1986 Award No. 16 of 1983 
Health Workers - Community and Child Health Services Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970 
Hospital Workers (Government) Award No. 21 of 1966 
Rangers (National Parks) Consolidated Award 2000 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985 
Teachers' Aides' Award, 1979 No. R 4 of 1979 
Zoological Gardens Employees Award 1969 No. 29 of 1969 

 
 

2011 WAIRC 00073 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 FEBRUARY 2011 
FILE NO. APPL 81 OF 2007 
CITATION NO. 2011 WAIRC 00073 
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Result Correction Order Issued 
 

Correction Order 
WHEREAS an error occurred in the Order issued on 24th day of January 2011 in application APPL 81 of 2007. 
NOW THEREFORE the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Coram issuing the order “PUBLIC SERVICE ARBITRATOR ACTING SENIOR COMMISSIONER P E 
SCOTT” be deleted and replaced with “ACTING SENIOR COMMISSIONER P E SCOTT”. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2010 WAIRC 01037 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DEPARTMENT OF AGRICULTURE AND OTHERS 

APPLICANTS 
-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 20 OCTOBER 2010 
FILE NO/S P 20 OF 2010 
CITATION NO. 2010 WAIRC 01037 
 

Result Award varied 
Representation 
Applicants Mr J Chapman and with him Ms C Holmes 
Respondent Mr M Sims 
 

Order 
Having heard Mr J Chapman and with him Ms C Holmes as agent for the applicants and Mr M Sims on behalf of The Civil Service 
Association of Western Australia Incorporated, and by consent, the Public Service Arbitrator, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders: 

THAT the Public Service Award be 1992 be varied in accordance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay period commencing on or after the 21st day of April 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule I. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 
SCHEDULE I - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 50(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 53 (3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN 

EXCESS OF 42 
DAYS (CLAUSE 

50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
    $ $ $ 

(1) 
  

WA - South of 26° 
South Latitude 

  
14.55 

  
  

  
  

(2) 
  

WA - North of 26° 
South Latitude 

  
21.70 

  
  

  
  

(3) Interstate 21.70     

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) 
  

WA - Metropolitan 
Hotel or Motel 

  
305.45 

  
152.70 

  
101.80 

(5) 
  

Locality South of 26° 
South Latitude 

  
208.55 

  
104.30 

  
69.50 

(6) 
  

Locality North of 26° 
South Latitude 

  
  

  
  

  
  

  Broome 456.70 228.35 152.25 
  Carnarvon 255.15 127.55 85.05 
  Dampier 366.70 183.35 122.25 
  Derby 342.20 171.10 114.05 
  Exmouth 292.70 146.35 97.55 
  Fitzroy Crossing 370.20 185.10 123.40 
  Gascoyne Junction 291.70 145.85 97.25 
  Halls Creek 247.20 123.60 82.40 
  Karratha 445.70 222.85 148.55 
  Kununurra 331.70 165.85 110.55 
  Marble Bar 271.70 135.85 90.55 
  Newman 338.95 169.50 113.00 
  Nullagine 256.70 128.35 85.55 
  Onslow 273.30 136.65 91.10 
  Pannawonica 192.70 96.35 64.25 
  Paraburdoo 259.70 129.85 86.55 
  Port Hedland 367.15 183.55 122.40 
  Roebourne 241.70 120.85 80.55 
  Shark Bay 240.20 120.10 80.05 
  Tom Price 320.20 160.10 106.75 
  Turkey Creek 235.70 117.85 78.55 
  Wickham 508.70 254.35 169.55 
  Wyndham 254.70 127.35 84.90 

(7) Interstate - Capital City       
  Sydney 304.90 152.45 101.60 
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    COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 50(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 53 (3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN 

EXCESS OF 42 
DAYS (CLAUSE 

50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  Melbourne 288.55 144.30 96.15 
  Other Capitals 270.10 135.05 89.95 

(8) 
  

Interstate – Other 
than Capital City 

  
208.55 

  
104.30 

  
69.50 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26° South 
Latitude 

93.65     

(10) WA - North of 26° South 
Latitude 

128.25     

(11) Interstate 128.25     

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26° South Latitude:     
  Breakfast 16.30     
  Lunch 16.30     
  Dinner 46.50     

(13) WA - North of  26° South Latitude 
    

  Breakfast 21.20     
  Lunch 33.20     
  Dinner 52.20     

(14) Interstate       
  Breakfast 21.20     
  Lunch 33.20     
  Dinner 52.20     

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53 (5)(a))   
(15) Each Adult 26.25     
(16) Each Child 4.50     

MIDDAY MEAL (CLAUSE 54(11) 
    

(17) Rate per meal 6.35     
(18) Maximum reimbursement 

per pay period 
31.75 

  
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 
21 April 2010. 
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2010 WAIRC 01045 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 20 OCTOBER 2010 
FILE NO/S P 28 OF 2010 
CITATION NO. 2010 WAIRC 01045 
 

Result Award varied 
Representation 
Applicant Mr M Sims 
Respondents Mr J Chapman and with him Ms C Holmes 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr J Chapman and 
with him Ms C Holmes as agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers 
conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 24th day of September 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 47. – Motor Vehicle Allowance:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing Departmental caravan or trailer 

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 7.5 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 50. – Relieving Allowance:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $180.00 to cover incidental personal expenses: Provided that an officer shall 
receive no more than one lump sum of $180.00 in any one period of three (3) years. 

3. Clause 51. – Removal Allowance:   
A. Delete subclause (1)(c) of this clause and insert the following in lieu thereof: 

(c) An allowance of $556.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,334.00. 

B. Delete subclauses (1)(d) of this clause and insert the following in lieu thereof: 
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $180.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 
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C. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,034.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule H. – Overtime Allowance:  Delete Part II of this schedule and insert the following in lieu thereof: 
PART II – MEALS 

 (Operative from the first pay period commencing on or from 24 September 2010) 
Breakfast $10.15 per meal 
Lunch $12.45 per meal 
Evening Meal $14.95 per meal 
Supper $10.15 per meal 

 
 

2011 WAIRC 00052 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 44 OF 2010 
CITATION NO. 2011 WAIRC 00052 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule D – District Allowance: – Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE D - DISTRICT ALLOWANCE 
(a) Officers Without Dependants (subclause 43(3)(a)):  

COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT 
NO 

STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 

5 3,469 Fitzroy Crossing 4,672 

  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,344 

  Marble Bar  

  Wittenoom  

  Karratha 4,085 

  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 

  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 

  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  

2 790 Kalgoorlie 263 

  Boulder  

  Ravensthorpe 1,043 

  Norseman  

  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 
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(b) Officers with dependants (subclause 43(3)(b)):  
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010.   

 
 

2011 WAIRC 00086 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 37 OF 2010 
CITATION NO. 2011 WAIRC 00086 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 

have effect from the beginning of the first pay period commencing on or after the 2nd day of February 2011. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule H – Overtime Allowance:  Delete Part I of this Schedule and insert the following in lieu thereof: 

PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 66(2) of the award defines salary for calculation purposes. 

2. Schedule J – Shift Work Allowance:  Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance  =  
A minimum shift work 
allowance of $22.20 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.   
Clause 66(2) of the award defines annual salary for calculation purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

3. Schedule K – Diving, Flying and Sea Going Allowances:  Delete this Schedule and insert the following in lieu 
thereof: 
(1) Diving - (Clause 45) 

$6.53 per hour or part thereof. 
(2) Flying - (Clause 46)  

Annual Salary 12 1 15 
1 

X 
  313 

x 
10 

X 
100 
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(a) Observation and photographic duties in fixed wing aircraft - $12.06 per hour or part thereof. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in 

which fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights 
more than 3048 metres - $16.53 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or 
stock surveillance - $22.85 per hour or part thereof. 

(3) Sea Going Allowances (Clause 52)  
(a) Victualling 

(i) Government Vessel - meals on board not prepared by a cook - $30.80 per day. 
(ii) Government Vessel - meals on board are prepared by a cook - $23.15 per day. 
(iii) Non Government Vessel - $28.10 each overnight period. 

(b) Hard Living Allowance - 64 cents per hour or part thereof. 
 

 

AGREEMENTS—Industrial—Retirement from— 

2011 WAIRC 00083 
NOTICE 

GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES GENERAL AGREEMENT 2006, NO. 
PSAAG 13 OF 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. APPL 3 of 2011 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Graylands Selby-Lemnos and 
Special Care Health Services General Agreement 2006, No. PSAAG 13 of 2006 on and from the 24th day of February 2011. 
DATED at Perth this 4th day of February 2011. 

 J. SPURLING, 
 Registrar. 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00046 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID BENNIE 
APPLICANT 

-v- 
TEAM ELECTRICAL SERVICES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S B 200 OF 2010 
CITATION NO. 2011 WAIRC 00046 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00042 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA CASE 
APPLICANT 

-v- 
M & G MONTE & SON 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S U 178 OF 2010 
CITATION NO. 2011 WAIRC 00042 
 

Result Order issued 
Representation 
Applicant Ms P Case 
Respondent Mr S Heathcote (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 6 December 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 31 December 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00063 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAMERON CRAIG DAVIES 
APPLICANT 

-v- 
ANDREW DEAN HEPPEKAUSEN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 1 FEBRUARY 2011 
FILE NO/S B 5 OF 2011 
CITATION NO. 2011 WAIRC 00063 
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Result Withdrawn by leave 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 24 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in relation to the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00045 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTINE ANNE HOUGHTON 
APPLICANT 

-v- 
KEMWIN PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S B 168 OF 2010 
CITATION NO. 2011 WAIRC 00045 
 

Result Order issued 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr I Curlewis (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 November 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS on 14 January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00050 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNE HUMES 
APPLICANT 

-v- 
CENTRECARE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S U 147 OF 2010 
CITATION NO. 2011 WAIRC 00050 
 

Result Order issued 
Representation 
Applicant Ms J Humes 
Respondent Mr B Jackson (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 25 November 2010 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 17 January 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00096 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MRS HEATHER MARLENE BUTLER 
APPLICANT 

-v- 
W.A. COUNTRY HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 8 FEBRUARY 2011 
FILE NO/S U 125 OF 2010 
CITATION NO. 2011 WAIRC 00096 
 

Result Discontinued 
Representation 
Applicant Mrs H Butler on her own behalf 
Respondent Mr M Golesworthy 
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Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was lodged out of time; and 
WHEREAS on 26 August 2010 and 12 October 2010, and with the consent of the respondent, the Commission convened 
conferences for the purpose of conciliating between the parties however, agreement was not reached; and 
WHEREAS the application was set down for hearing and determination on 2 and 3 February 2011 with respect to the matter being 
referred out of time and the applicant’s claim alleging unfair dismissal; and 
WHEREAS on 28 January 2011 the applicant advised the Commission that she did not wish to proceed with the matter; and 
WHEREAS on 28 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application and the 
hearing was vacated; and 
WHEREAS the respondent consents to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00049 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TONY ROBERTS 
APPLICANT 

-v- 
HORIZON POWER 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S U 174 OF 2010 
CITATION NO. 2011 WAIRC 00049 
 

Result Discontinued by Leave 
Representation 
Applicant Mr D Love 
Respondent Mr S Harben, Mr S Bowler 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00084 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONALD ERNEST ROCK 
APPLICANT 

-v- 
MR ANTHONY STOPHER, PRINCIPAL ST MARK'S ACS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S U 167 OF 2009 
CITATION NO. 2011 WAIRC 00084 
 

Result Discontinued 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr M Jensen (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 13 October 2009, 6 November 2009 and 3 May 2010 the Commission convened conferences for the purpose of 
conciliating between the parties; and 
WHEREAS at the conference held on 3 May 2010 the parties advised the Commission that agreement had been reached to progress 
the matter via private arbitration; and 
WHEREAS on 15 October 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 11 January 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00075 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY ALAN THORPE 
APPLICANT 

-v- 
TR7 PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 4 FEBRUARY 2011 
FILE NO/S B 69 OF 2010 
CITATION NO. 2011 WAIRC 00075 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 26th day of August 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in relation to the application; and 
WHEREAS on the 28th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00085 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AVERIL WILLIAMS 
APPLICANT 

-v- 
NARDINE WIMMIN'S REFUGE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S U 150 OF 2010 
CITATION NO. 2011 WAIRC 00085 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for conference on 20 October 2010; 
AND WHEREAS an in-principle agreement was reached between the parties at that conference; 
AND WHEREAS this matter was listed for hearing on 31 January 2011 for the applicant to show cause why her application should 
not be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 

Parties Number Commissioner Result 
Afrodity Katselas Craig R. Brooks U 93/2010 Commissioner J L 

Harrison 
Consent 
Order issued 

Colin Mellows Emtech Inc. T/A 
Workability Employment 
Strategies 

U 167/2010 Commissioner J L 
Harrison 

Consent 
Order Issued 

Joseph Lennard Brunet Anthany & Lusila Wray  
Dowerin Shearing 
Service's ABN 
61068005852 

U 166/2010 Commissioner J L 
Harrison 

Order Issued 

 

 
 

CONFERENCES—Matters arising out of— 

2010 WAIRC 00979 
DISPUTE RE DISCIPLINARY PROCEDURE CONCERNING UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 1 SEPTEMBER 2010; WRITTEN SUBMISSIONS FILED MONDAY, 

6 SEPTEMBER 2010; THURSDAY, 9 SEPTEMBER 2010; MONDAY, 13 SEPTEMBER 2010 
DELIVERED TUESDAY 12 OCTOBER 2010 
FILE NO. C 32 OF 2010 
CITATION NO. 2010 WAIRC 00979 
 

CatchWords Industrial Law (WA) – Application for interim orders – Application of Public Sector Management 
Act 1994 and School Education Act 1999 to a person who is no longer an employee – Implied 
requirement that suspicion for the purpose of the School Education Act 1999 be reasonable – 
Requirements of procedural fairness to be considered in the circumstances of the particular case – 
Interim orders issued – Industrial Relations Act 1979 s26(1), s44, s78 – School Education Act 1999 
s240 – Public Sector Management Act 1994 Part 5. 

Result Application for interim orders granted 
Representation  
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Reasons for Decision 
1 The substantive claim in this matter is one brought by the applicant on behalf of its member, Mr Dakoor, a teacher formerly 

employed by the respondent.  The complaint of the applicant, the subject matter of the proceedings is an allegation that Mr 
Dakoor has been subjected to an unfair, oppressive and unlawful disciplinary process. 

2 The application was the subject of a compulsory conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”).  
Thus far, conciliation has been unavailing in resolving the dispute between the parties. 

3 The applicant now seeks an interim order pursuant to s44(6)(ba) of the Act in the terms as set out below. 
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Background 
4 The background to the application is set out in some detail in the notice of application and it relevantly provides as follows: 

1. “Mr Dakoor completed his university studies as a secondary teacher in September last and began to 
work as a relief teacher for the Respondent at the beginning of the 2010 school year. 

2. On the 19 April 2010, Mr Dakoor attained a fixed-term contract of employment with the Respondent, 
which was end-dated to the 2 July 2010. 

3. On the 12 May 2010, Mr Dakoor was involved in an incident whereby he was subjected to physical 
pushing and assault, as well as intense verbal profanities and intimidation by some students at 
Kalgoorlie-Boulder Community High School (KBCHS). 

4. As per KBCHS's procedures, Mr Dakoor immediately reported the incident to the Associate Principal, 
Ms Vicky Bogensperger, and subsequently filed a written incident report on the same day, detailing 
the particulars of the incident (the "relevant incident"). 

5. On the 23 May 2010, Mr Dakoor received a letter from the Respondent (dated the 17 May 2010) 
ordering him out of KBCHS (and any "other" school), pursuant to s.240 of the School Education Act, 
1999 (the "Order") – and directing him to report to Mr Jim Webb, Director Schools, at the 
Swan District Education Office (SDEO), effective from the 19 May 2010. 

6. Furthermore, the same letter goes on in some details (sic) in listing the "new" conditions of 
employment that Mr Dakoor is to observe whilst being placed at the SDEO, "...until further notice...".  

7. That same correspondence listed two allegations that had been made against Mr Dakoor; however, he 
was not required - nor was he provided with an opportunity - to respond to those allegations at that 
time; nor was Mr Dakoor thereby asked to comment on the Order itself. 

8. In a letter dated the 17 June 2010 and received by Mr Dakoor on the 23 June 2010, contrary to the 
initial letter containing the Order foreshadowing two (2) allegations; the Respondent only lists one 
allegation, requesting Mr Dakoor's response to it within five days. 

9. On the 25 June 2010, by means of a lengthy and detailed response, Mr Dakoor rejected the allegation 
by the Respondent; stating instead, given the circumstances of the incident at KBCHS on the day in 
question, any physical force used by him at that time was reasonable and, furthermore, consistent with 
the relevant legislative provisions of a teacher maintaining order within the classroom so as to allow 
the provision of educational instructions to the whole class of students. 

10. On the 11 August 2010, whilst still reporting and working at the SDEO, Mr Dakoor sent an e-mail to 
Mr Webb, stating that he, notwithstanding having worked, had not received any payment for such 
work, after the 16 July 2010 and, therefore, to ensure that Mr Webb arranges for Mr Dakoor to be 
paid for the relevant period. 

11 On the 11 August 2010, via e-mail, Mr Webb responded that he would be "exploring" Mr Dakoor's 
requests and get back to him. 

12. On the 12 August 2010, Mr Webb responded to Mr Dakoor, stating that he should no longer report to 
the SDEO as he purported that Mr Dakoor's fixed term contract ended on the 2 July 2010.  Further, 
that he was still looking into the issue of pay for Mr Dakoor's work from the 19 July 2010; which, to 
date, Mr Dakoor is yet to receive. 

13. In failing to honour the changed terms of Mr Dakoor's employment contract, the Respondent no 
longer has jurisdiction to deal with the disciplinary procedures against him, pursuant to Part 5, 
Division 3, of the Public Sector Management Act, 1994; notwithstanding its statement that the 
disciplinary process would be continued by the Respondent. 

14. The effect of the Order is unfairly detrimental to Mr Dakoor's interests in that he is currently 
prevented from working as a teacher for the Respondent – it being the largest employer of teachers in 
the State - and, thereby, unable to earn a living for his family. 

15. The effect of the Order is further unfairly detrimental to Mr Dakoor's interests in that it most probably 
would prevent Mr Dakoor from successfully attaining a teaching position in the "independent" school 
system, due to potential action by the Western Australian College of Teaching (WACOT) against 
Mr Dakoor; given that: 
a) On the 18 May 2010, the Respondent notified WACOT of the Order issued against 

Mr Dakoor, as per its responsibilities under s. 50 of the 
Western Australian College of Teaching Act, 2004 (the "WACOT Act"); 

b) On the 21 May 2010, the WACOT wrote to Mr Dakoor notifying him that an "inquiry" may 
be initiated by them against Mr Dakoor, pursuant to Part 7 of the WACOT Act; 

c) Consequently, any prospective potential new employer would be made aware of the current 
situation of Mr Dakoor and unlikely to give him a teaching position; or, in the alternative, the 
WACOT itself may prevent Mr Dakoor's future potential employment with that new 
employer; given its current knowledge of the Respondent's disciplinary proceedings against 
Mr Dakoor; 
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d) Given its separate jurisdiction to conduct an inquiry regarding teachers' registration and, 
importantly, given that the Respondent is no longer endowed with the delegating jurisdiction 
over Mr Dakoor from the WACOT Act in that it purports that it no longer is Mr Dakoor's 
employer - thereby the Respondent relinquishing the status of the "authority" best poised to 
deal with a complaint against a teacher; the WACOT could – and would, we surmise - initiate 
proceedings against Dakoor forthwith.” 

As noted above, the applicant now seeks an interim order on behalf of Mr Dakoor in the following terms: 
1. “That the electronic mail, dated the 12 August 1010 and sent by Mr Webb on 

behalf of the Respondent, is hereby declared null and void and of no effect”. 
2. “That, consistent with the terms contained in the Respondent’s 

correspondence on the 17 May 2010 to Mr Dakoor, the Respondent is hereby 
ordered to retain Mr Dakoor in employment at the Swan District Education 
Office until “…the allegations are dealt with in accordance with the discipline 
process…”. 

3. Any other Order that the Commission deems to be just and appropriate.” 
Relevant Principles 
5 The relevant principles in relation to the grant of interim orders are now reasonably well settled.  The principles applicable 

generally to the granting of interim injunctions are applicable with appropriate modifications requiring consideration of 
whether it is just and correct for an order to be made; whether there is a substantial matter to be tried; and whether a prima 
facie case exists for the grant of relief.  Additionally, the Commission should consider the relative damage to the parties by 
the granting or not granting of interim orders including any irreversible consequences.  The promptness or otherwise of an 
application for an order is also a relevant consideration: Brown v The President of the State School Teachers’ Union of WA 
(Inc) (1989) 69 WAIG 1390 per Sharkey P at 1393; ALHMW v National Foods Pty Ltd (2004) 84 WAIG 3395 per Kenner C 
at 3396-3398. 

Contentions of the Parties 
6 The applicant contended that there exists a prima facie case for relief in respect of Mr Dakoor.  It was submitted that the 

respondent acted contrary to the requirements of s240 of the School Education Act 1999 (“the SE Act”) when issuing the 
order of 17 May 2010 for Mr Dakoor to leave the school premises.  The applicant contended that whilst two allegations were 
raised against Mr Dakoor as justification for the issuance of the s240 order, only one allegation has been maintained against 
Mr Dakoor for the purposes of commencing disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 
(“the PSM Act”). 

7 Furthermore, the applicant contended that the respondent failed to afford Mr Dakoor natural justice and procedural fairness, 
in that it failed to give him any opportunity to be heard prior to issuing the s240 notice under the SE Act:  Re Railway Appeal 
Board; Ex parte The Western Government Railways Commission (1999) 21 WAR 1; Kioa v West (1985) 159 CLR 550. 

8 Furthermore, the applicant contended that the respondent acted contrary to the requirements of s240(1)(d) of the SE Act in 
failing to address what risk to the safety or welfare of students on the school premises Mr Dakoor posed.  The applicant 
asserted that the respondent failed to have any regard to the explanation Mr Dakoor provided in his incident report dated 12 
May 2010, the circumstances of the classroom and the particular students concerned, who are alleged to have had a 
propensity to make false allegations against teachers in the past. 

9 There were further submissions advanced by the applicant to the effect that the actions of the respondent, in sending Mr 
Dakoor to the Swan District Education Office at the direction of the respondent’s Director General “until further notice”, 
constituted an estoppel, precluding the respondent from now asserting that Mr Dakoor’s fixed term contract came to an end 
on 2 July 2010:  The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v RB Exclusive 
Pools Pty Ltd t/a Florida Exclusive Pools (1996) 77 WAIG 4. 

10 In relation to serious issues to be tried, the applicant submitted that there are serious issues to be determined concerning the 
operation of Part 5 of the PSM Act.  It was submitted that the statutory scheme of Part 5 is predicated upon the existence of an 
ongoing contract of employment and it is inconsistent with the scheme for the respondent to purport to maintain disciplinary 
proceedings under Part 5 against a person who is no longer an employee of the respondent. 

11 In relation to relative damage and the consequences of interim relief not being granted, the applicant submitted that the 
balance of convenience is in favour of granting an order for interim relief.  In particular, the applicant submitted that Mr 
Dakoor is presently effectively prevented from earning a living as a teacher and is unable to practise the profession for which 
he has studied and trained. 

12 Furthermore, the submission of the applicant was that the failure to retain Mr Dakoor in employment until such time as the 
disciplinary proceedings under Part 5 of the PSM Act are concluded, may give rise to the initiation of an inquiry by the 
Western Australian College of Teaching in accordance with the terms of The Western Australian College of Teaching Act 
2004 (“the WACT Act”) which could result in Mr Dakoor’s deregistration as a teacher.  Given the size of the respondent’s 
workforce, it was contended by the applicant that an interim employment order in the current circumstances would not 
impose an unreasonable burden on the employer.  Furthermore, if interim orders are not made at this stage, the consequences 
for Mr Dakoor will be irreversible. 
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13 On behalf of the respondent, counsel submitted that in relation to the order pursuant to s240 of the SE Act, there is no logical 
connection between the applicant’s claim and the interim orders sought by it.  That is, the applicant has not sought any 
interim relief in relation to the s240 order.  Furthermore, the respondent denies the applicant’s allegations that the basis for the 
s240 order was inadequate or otherwise legally ineffective. 

14 The respondent submitted that the purpose of issuing orders pursuant to s240 of the SE Act is to enable, as a precautionary 
measure, the protection of school students, by excluding an employee from school premises.  On the respondent’s submission, 
the operation of s240 could be rendered ineffective if it could not operate until such time as the commencement of 
disciplinary proceedings under Part 5 of the PSM Act. 

15 Furthermore, counsel for the respondent submitted that it is not always the case that an employee should be given the 
opportunity to be heard prior to the issuance of an order under s240 of the SE Act:  State School Teachers Union of WA (Inc) 
v The Director-General of the Department of Education and Training (2008) 88 WAIG 2049.  It was contended that the 
question of the need to afford procedural fairness and its content, will depend upon the statutory framework within which the 
relevant power falls to be exercised and the circumstances of the case:  SZBEL v The Minister for Immigration and 
Multicultural and Indigenous Affairs (2006) 228 CLR 152; Mijatovic v The Legal Practitioners Complaints Committee 
(2008) 37 WAR 149; Re Minister for Immigration and Indigenous Affairs; Ex parte Lam (2003) 214 CLR 1. 

16 The respondent submitted that in this case, it became aware of two related incidents that in its view directly involved the 
safety and welfare of a student at KBCHS.  In the present circumstances, the respondent submitted that it was not appropriate, 
given the allegations, to afford Mr Dakoor an opportunity to be heard prior to issuing the order under s240 of the SE Act. 

17 In relation to the applicant’s contention of estoppel, the respondent denied the application of this principle in the present case.  
It submitted that the letter from the Director General of 17 May 2010 to Mr Dakoor did not intend, nor did it have the effect, 
of varying his contract of employment that was to end on 2 July 2010.  It was submitted that the letter was a written direction, 
in standard form and in compliance with s240 of the SE Act, for Mr Dakoor to leave the school premises.  Furthermore, the 
email communication from Mr Webb to Mr Dakoor of 12 August 2010, constituted further notice that he was no longer 
required to attend at the Swan District Education Office as his fixed term contract of employment had expired. 

18 These submissions of the respondent were supported by brief affidavits of Mr Ryan and Mr Webb. 
19 In general terms, the respondent submitted that the facts and circumstances of the present matter do not give rise to any 

estoppel upon which the applicant can now rely. 
20 In relation to whether there is a substantive matter to be determined, the respondent accepts that the application of Part 5 of 

the PSM Act to persons who are no longer employees of the respondent, is a substantive issue.  However, in the 
circumstances of this case, the respondent contended that if it is ultimately held that Part 5 cannot apply to former employees, 
then its application will be avoided against Mr Dakoor. 

21 Furthermore, the submission of the respondent was that if the PSM Act does not apply to Mr Dakoor, there is no general 
requirement in principle, for an employer to adopt a particular procedure for investigating allegations of misconduct, nor is 
there any legal or industrial basis for requiring an employer to maintain a person in employment for the purposes of 
disciplining them. 

22 In relation to the WACT Act, the respondent submitted that any decision of The Western Australian College of Teaching to 
undertake an inquiry is independent of any conduct of the respondent. It is not a matter which should influence the 
Commission in determining whether interim relief should be granted in this case. 

23 The respondent submitted that if interim orders, as sought by the applicant, were made in relation to the substantive issue of 
whether Part 5 of the PSM Act has application to former employees, such a matter would be rendered hypothetical, as Mr 
Dakoor would be restored in employment. 

24 In relation to relative damage, the respondent submitted that given that Mr Dakoor was originally engaged on a fixed term 
contract due to come to an end on 2 July 2010, there is no ongoing loss or damage suffered by him.  Furthermore, it was 
submitted that despite the current investigation under the PSM Act, there is no impediment to Mr Dakoor earning a living as a 
teacher and seeking employment with other employers.  The respondent submitted that if interim orders are made, it may 
have the effect of continuing Mr Dakoor’s employment for an extended period of time, during which he would be unable to 
teach by reason of the nature of the allegations put against him by the respondent. 

Consideration 
25 There are a number of issues that arise for consideration on this application for interim orders.  First, in my opinion, there are 

serious questions to be determined as to whether an order pursuant to s240 of the SE Act can operate in respect of a person 
employed at the premises of a government school, who then ceases to be an employee.  The statutory scheme seemingly 
contemplated by s240, is to require persons subject to an order to “remain away” from the premises of a government school 
until such time as relevant proceedings against the person are determined or the order is otherwise revoked. 

26 Furthermore, there are in my opinion, serious issues arising as to how the terms of Part 5 of the PSM Act can have application 
to a person who is no longer an employee of the respondent.  The scheme contemplated by Division 3 of Part 5 of the PSM 
Act, provides for allegations to be put to an affected person; an investigation to be undertaken into the suspected breach of 
discipline; the laying of charges and the conduct of a disciplinary inquiry; and the imposition of a range of penalties from a 
reprimand through to and including a dismissal.  In particular, the statutory powers in s86 of the PSM Act, dealing with the 
penalties that may be imposed, would be otiose, if at the time of their application, the person the subject of the disciplinary 
proceedings was no longer an employee of the respondent. 
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27 A number of allegations are raised by the applicant that Mr Dakoor has been denied procedural fairness in the issuance of the 
order under s240 of the SE Act.  The evident purpose of s240 is to provide a prompt remedy to the respondent where the 
continued presence of a person at school premises constitutes a risk to the safety or welfare of students. 

28 The trigger for such an order, found in s240(1), is that the Chief Executive Officer of the respondent must “suspect” certain 
things have occurred.  The exercise of a statutory power such as that contained in s240, based as it is upon such a “suspicion”, 
should be construed, in my opinion, as importing a further requirement that any such suspicion be reasonable. 

29 I import the concept of reasonableness into the required “suspicion”, as it is seems plain that the Parliament would not have 
intended any such suspicion to be unreasonable.  For a suspicion to be reasonable, an objective standard is incorporated.  
Whether ultimately the relevant “suspicion” for the purposes of s240(1) of the SE Act is reasonable, will depend upon the 
circumstances of the case at hand and what is known about the relevant incident at the material time.  This is consistent with a 
range of statutory regimes involving, in particular, the exercise of investigative powers by authorities, for the purposes of 
search, seizure, surveillance and identification in the criminal justice process. 

30 A “suspicion” must be “more than a mere idle wondering – it is a positive feeling of actual apprehension or mistrust”: George 
v Rockett (1990) 170 CLR 104; Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266. 

31 The content of the rules of procedural fairness were recently canvassed by the Full Bench of the Commission in Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch v The Director General, Department of Education and 
Training (2010) 90 WAIG 1517 in the context of an appeal against an order to stop industrial action against a union, on the 
ground that the union had been denied natural justice and procedural fairness in the course of the proceedings. 

32 In dealing with the general principles in relation to procedural fairness, the Full Bench observed at pars 27-29 as follows: 
“Certain decisions must be made in accordance with the rules of natural justice or procedural 
fairness.  The threshold question is whether the requirements of procedural fairness apply to the 
decision of the Commission.  It is common ground that they do.  The argument on the appeal 
concerns the extent and content of the rules. 
In the fourth edition of 'Judicial Review of Administrative Action' Aronson, Dyer & Groves say at 
[8.10] that there is one general principle concerning the content of the hearing rule which has been 
repeatedly endorsed.  It is that the requirements of the rule are flexible and will be determined by 
what is fair in all the circumstances of a particular case.  In some circumstances the content of the 
principles of procedural fairness may be diminished (even to nothingness) to avoid frustrating the 
purpose for which the power was conferred: Kioa v West [1985] HCA 81; (1985) 159 CLR 550, 
615 (Brennan J). 
The statutory framework within which a decision-maker exercises statutory power is of critical 
importance when considering what procedural fairness requires: SZBEL v Minister for 
Immigration and Multicultural and Indigenous Affairs [2006] HCA 63, (2006) 228 CLR 152 , [26] 
(Gleeson J, Kirby, Hayne, Callinan & Heydon JJ).”  

33 In the present circumstances, it is to be noted that the conduct alleged against Mr Dakoor, in the notice issued to him pursuant 
to s240 of the SE Act, occurred on 6 and 12 May 2010.  The s240 notice was dated 17 May 2010 and according to the 
applicant’s submissions, which were not contradicted on this point, was not received by him until 23 May 2010.  Therefore, 
despite the allegations against Mr Dakoor, he continued teaching at KBCHS, presumably interacting with those students who 
made the allegations against him, for some time after the first alleged incident. 

34 On the material presently before the Commission, it is not apparent that despite this period of time, Mr Dakoor was given any 
opportunity to respond to the allegations against him. Mr Dakoor filed an incident report on 12 May 2010 setting out his 
version of the relevant events. Even taking into account the internal processes of the respondent, given the period of time 
involved, it is not readily apparent as to why Mr Dakoor could not have been given some opportunity to at least initially 
respond to the allegations put against him prior to the issuance of the s240 order.  This does not appear to be a case where the 
exercise of the s240 power was put into effect immediately or with such urgency so as to substantially reduce the content of 
the duty to hear from a person:  LHMU at pars 34 and 35. 

35 Of greater significance in this case, however, is the fact that the disciplinary process purportedly brought pursuant to Part 5 of 
the PSM Act could have major negative consequences for Mr Dakoor.  It is, in my opinion, not to the point to suggest that if 
ultimately it is held that Part 5 of the PSM Act can have no application to a former employee of the respondent, then that is 
the end of the matter.  The process undertaken by the respondent is a detailed and rigorous one, which may involve findings 
of fact against Mr Dakoor. If it is ultimately held that Part 5 has no application to him, Mr Dakoor would be unable to avail 
himself of any legal remedy to overturn such findings. 

36 In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the one 
hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances where he 
may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as they impact on 
Mr Dakoor. He is a relatively new and inexperienced teacher. Allegations such as the present, if upheld through the 
respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious consequences for Mr 
Dakoor’s teaching career. 

37 Whilst it is true, as the respondent submitted, that presently there is nothing preventing Mr Dakoor seeking a teaching post 
outside of the government sector, the reality is the process presently being undertaken, and the notification under the WACT 
Act, will hang over Mr Dakoor like a cloud, and the negative impact of that process on his employment outside of 
government schools cannot be discounted. 
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38 In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his rights 
under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the disciplinary process 
and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any doubt as to the capacity for 
him to vindicate his rights under the PSM Act and the process initiated by the respondent, would be consistent with equity 
and good conscience, which the Commission is required to apply by reason of s26(1)(a) of the Act.   

39 For these reasons, the balance of convenience rests with the applicant in this case, even having regard to some burden it will 
place on the respondent in the interim.  

40 Furthermore, the making of an interim order is also consistent with s44(6)(ba)(ii) of the Act, in that it will enable conciliation 
or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the findings of the 
disciplinary process instituted by the respondent under the PSM Act. 

41 However, such an interim order should not be open-ended. The Commission is required by s26(1)(c) of the Act to have regard 
to the interests of both parties to the proceedings. It should only enable Mr Dakoor to be properly subject to the disciplinary 
processes under the PSM Act and be given an opportunity to exercise his rights of appeal and reference in particular, pursuant 
to s78 of the PSM Act, unless the matter is resolved in the meantime.  Accordingly, the order will be so limited. 

42 It is, for the foregoing reasons, unnecessary for the Commission to deal with the submissions of the parties going to whether 
Mr Dakoor’s contract of employment was varied or whether an estoppel arises in the present circumstances. 
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Catchwords Industrial Law (WA) – Application for interim orders – Minute of proposed order issued – Minor 
variations made – Industrial Relations Act 1979 s35. 

Result Order issued 
Representation  
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Supplementary Reasons for Decision 
1 The Commission’s reasons for decision and minute of proposed order in this matter were published on 12 October 2010.  The 

parties were given an opportunity to speak to the minutes of the proposed order in writing pursuant to s 35 of the Industrial 
Relations Act 1979 (“the Act”). 

2 Both parties have identified an error in the proposed order 1, which amendment will be made. 
3 In relation to the proposed order 2, the respondent submitted that given the purpose of the Commission’s order is to enable 

Mr Dakoor to remain employed until the current disciplinary proceedings under Part 5 of the Public Sector Management Act 
1994 (“the PSM Act”) and any appeal from those proceedings have been completed, order 2 should be expressly so confined.  
The applicant opposes such an amendment and submits that the terms of the proposed order 2 currently expressed are 
consistent with the Commission’s reasons for decision and the order as an interim order.   

4 Having considered the matter I am not persuaded to vary the terms of proposed order 2. 
5 There is a degree of flexibility intended by the Commission in the order as proposed. Whilst the order is interim, and only for 

the purposes as expressed in the Commission’s reasons for decision, the proposed order 2 enables some flexibility in either 
varying, revoking or setting aside the order in the event that the parties resolve the current dispute without the necessity for 
Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act.   
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6 In such a circumstance, given the liberty to apply granted to the parties, the Commission may take appropriate steps in 
accordance with the proposed order 2.  In any event, however, on the disposition of any appeal by Mr Dakoor, the intent of the 
Commission is that the order be brought to an end by further order of the Commission. 

7 Accordingly, an order now issues.  
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Result Order issued 
Representation 
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Interim Order 
HAVING heard Mr M Amati on behalf of the applicant and Mr J Misso of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1)  THAT Mr R Dakoor be continued in employment by the respondent in the classification of teacher retrospective 
to 12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the 
disposition of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and 
any appeal pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.  
(3) THAT the parties have liberty to apply. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result       Interim order issued 
Representation 
Applicant        Mr S Farrell 
First Respondent        Mr P Budd and Ms L Inglis 
Second Respondent    Mr J Woolfrey 
 

Interim Order 
WHEREAS the applicant made application on 30 December 2010 for an urgent conference pursuant to s 44 of the Industrial 
Relations Act 1979 in relation to salary payment arrangements for a member of the applicant Ms T Helliwell, a Community 
Corrections Officer based in Broome; 
AND WHEREAS the Arbitrator convened an urgent compulsory conference on 31 December 2010 at which the Arbitrator was 
informed by the applicant that by reason of administrative difficulties between the first and second respondents under a shared 
services agreement, Ms Helliwell’s salary due to be paid to her on 6 January 2011, in accordance with a new fixed term contract 
from 4 January 2011 until 28 February 2011, could not be processed; 
AND WHEREAS the Arbitrator was informed by the applicant that Ms Helliwell will, as a result of non payment of her salary on 6 
January 2011, suffer prejudice due to her financial commitments, through no fault of her own; 
AND WHEREAS the Arbitrator determined that it would be appropriate in the circumstances to make an interim order such that 
Ms Helliwell is not unfairly disadvantaged arising from the present situation; 
NOW THEREFORE the Arbitrator in the interests of the parties directly involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question pursuant to the powers vested in it by the Industrial Relations Act 1979 
hereby orders – 

THAT the second respondent ensure payment is made to Ms Helliwell on 6 January 2011 of a sum equivalent to 
what her salary would otherwise be had it been processed in the usual manner and paid on that date. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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DISPUTE RE PAYMENT OF UNION MEMBER 
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PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, THE DIRECTOR-
GENERAL, DEPARTMENT OF THE ATTORNEY-GENERAL 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 28 JANUARY 2011 
FILE NO PSAC 37 OF 2010 
CITATION NO. 2011 WAIRC 00060 
 

Result Discontinued by Leave 
Representation 
Applicant Mr S Farrell, Ms T Helliwell 
Respondent Mr P Budd, Ms L Inglis, Mr J Woolfrey 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

CONFERENCES—Matters referred— 
 

2010 WAIRC 01130 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD IN THE PERSON OF DR PHILLIP 
MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL PERTH HOSPITAL, SOUTH 
METROPOLITAN AREA HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 4 AUGUST 2010 
DELIVERED MONDAY, 22 NOVEMBER 2010 
FILE NO. PSACR 26 OF 2008 
CITATION NO. 2010 WAIRC 01130 
 

Catchwords Industrial Relations (WA) – Claim for the salary of the position of Head of Department, Medical 
Engineering and Physics to be restored to the same relativity at the time applicant's member was 
appointed to position - Claim upheld - Order issued - Industrial Relations Act 1979 s 44 

Result Upheld and Order Issued 
Representation  
Applicant Mr D Ellis (of Counsel) 
Respondent Mr J Misso (of Counsel) 
 

Reasons for Decision 
1 On 23 September 2008 the applicant applied to the Public Service Arbitrator (“the Arbitrator”) pursuant to s 44 of the 

Industrial Relations Act 1979 (“the Act”) seeking assistance in relation to a dispute over the application of amendments to the 
Hospital Salaried Officers Award, 1968 (“the Award”) (replaced on 30 March 2006 by the WA Health - HSU Award 2006) to 
the position of Head of Department, Medical Engineering and Physics, position number 103229, (“the Position”) at Royal 
Perth Hospital (“the Hospital”) held by Mr Edward Scull a member of the applicant.  As conciliation was unavailing the matter 
was referred for hearing and determination. 

2 The respondent initially contended that the Arbitrator had no jurisdiction to deal with this application however the respondent 
chose not to pursue this issue at the hearing. 

3 The Schedule of the Memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant claims that the respondent has acted in a manner which is not fair, just and or reasonable by 

refusing to award an increase in remuneration for the position of Head of the Department of Medical Engineering 
and Physics at Royal Perth Hospital (Post number: 103229) (“the position”) occupied by Mr Edward Scull 
consequent upon the respondent implementing outcomes of the Health Professions Work Value Review (“the 
HPR”) to the position, pursuant to the provisions of the Hospital Salaried Officers Metropolitan Health Services 
Enterprise Agreement 2001 (PSAAG 1 of 2002) (“the Agreement”). 
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2. The applicant seeks the following orders: 
(a) THAT the recognised value of the position of Head of the Department of Medical Engineering & Physics 

at Royal Perth Hospital (Post number: 103229) be restored to and maintained at its value in the Hospital 
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 and peer professions at the 
time Mr Scull accepted appointment to the position. 

(b) THAT salary levels foreshadowed in Column 3, (headed “(3) Salary claimed”) of the Table included on 
page 2 of the report “Head of Department Medical Physics Royal Perth Hospital – Review of 
Remuneration” Ref RSD8800 dated 2 September 2009, be implemented as being those applicable to the 
position of Head of the Department of Medical Engineering & Physics at Royal Perth Hospital (Post 
number: 103229). 

3. The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and argues that the 
application be dismissed. 

CONTENTIONS 
4. The applicant contends as follows: 

(a) Mr Scull was appointed to the position under a Contract of Service dated 2 October 2002 at a salary 
commensurate with an undertaking given at interview that the position would be remunerated at a level 
equivalent to that of the previous incumbent. 

(b) The offer of appointment to the position was accepted on an understanding between Mr Scull and the 
respondent that: 
(i) the conditions of service and salary increases of the position would mirror those applied to the 

Hospital Salaried Officer’s Award 1968 (No 39 of 1968) (“the Award”) and would be 
implemented in a manner consistent with its application to other specified callings; and 

(ii) any variations under the Award applicable to the post of Head of the Department would be equally 
applicable to Mr Scull’s position as the incumbent of that post; and 

(iii) the recognised value of the position at appointment would be maintained with respect to the 
Award and its peer professions. 

(c) The respondent has not acted in accord with the contract of service in relation to implementation of the 
HPR review that was conducted pursuant to the provisions of the Agreement. 

5. The respondent contends as follows: 
(a) By letter dated 9 December 2002 the respondent offered Mr Scull the position on the following terms 

which are material to this application: 
(i) “… offer is to be made with conditions of employment that mirror those prescribed in the Hospital 

Salaried Officers’ Award No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health 
Service Employment Agreement and any subsequent agreement.” 

(ii) The commencing salary was $126,622 plus a professional expenses allowance of $1892. 
(iii) Mr Scull’s commencement date in the position was 2 October 2002. 

(b) The Contract of Service between Mr Scull and the respondent stated: 
“Conditions of service and salary increases are award free but to mirror the Hospital Salaried Officers’ 
Award No. 39 of 1968 and the Hospital Salaried Officer’s Metropolitan Health Service Enterprise 
Agreement 2001 and any subsequent agreement.” 

(c) Under cover of a memo dated 23 December 2002 Mr Scull accepted the above offer and sought 
clarification in respect to a number of matters including, relevantly, his understanding that his 
remuneration would be “maintained by percentage” in respect to any material variations to the Award or 
the Agreement. 

(d) By memo dated 6 January 2003 the respondent acknowledged Mr Scull’s acceptance of the offer and 
advised him that the offer did not include an automatic adjustment to his remuneration following a 
material change to the Award or the Agreement to maintain the relativities existing at the time of 
appointment however, should positions that report to his “be reclassified or receive additional 
remuneration” and Mr Scull be of the view that this has resulted in a significant increase in work value for 
his position he could seek to renegotiate his contract. 

(e) The Order made by the Commission in application P18 of 2003 did not provide for any increase in 
remuneration for positions of Mr Scull’s level of classification nor did it, in accordance with the terms of 
his employment, give rise to an entitlement to any increase in remuneration. 

(f) The position occupied by Mr Scull, although not initially classified, has subsequently been classified as 
being at Level 11 under the Award at the time of his appointment and at Level 12 HSU following an 
assessment carried out in or about May 2009 in the context of the HPR. 
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(g) There was no occasion to increase the remuneration of Mr Scull following the HPR as he has always been 
paid in excess of the level of classification of the position he occupies and that remains the current 
position. 

(h) The respondent considered Mr Scull’s request that his remuneration be renegotiated and rejected it on 
5 October 2009. 

(i) The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and asks for the 
application to be dismissed on the following grounds: 
(i) If the applicant’s claim is based upon contract there is no jurisdiction for the Public Service 

Arbitrator to entertain it pursuant to s 29AA(4) of the Industrial Relations Act 1979 (“the Act”), as 
the Contract of Service between the respondent and Mr Scull was “award free” and the 
remuneration of Mr Scull has always exceeded the prescribed amount in s 29AA(5) of the Act. 

(ii) Further and in the alternative: 
aa. if an industrial instrument applies to Mr Scull’s employment for the purposes of 

s 29AA(4) of the Act, the Award and the Agreement have settled the industrial matter 
regarding the appropriate salary levels for health professionals employed by the 
respondent; 

bb. if it is alleged that the respondent has not met the terms of the Award or the Agreement, or 
any subsequent agreement, or an order of the Commission, the appropriate forum in which 
to apply for enforcement of these industrial instruments is the Industrial Magistrate’s 
Court. 

cc. the appropriate level of classification of Mr Scull’s position under the Award and the 
Agreement was properly determined following the HPR and that level of classification is 
not in dispute; and 

dd. the respondent has always paid Mr Scull more than the remuneration for this level of 
classification. 

(iii) Further and in the alternative, if the Public Service Arbitrator has jurisdiction to entertain a claim 
based upon the Contract of Service between the respondent and Mr Scull, the respondent has not 
breached the Contract of Service and there is no basis for the relief claimed by the applicant.” 

4 A statement of agreed facts was tendered at the hearing as follows: 
“1 The conditions of service and salary increases defined in the Contract of Service provided by the Hospital for the 

position No.103229, Head of Department of Medical Engineering & Physics (“the position”) were described as 
“Award free” but were to “mirror the Hospital Salaried Officers Award No.39 of 1968 (“the Award”) and the 
Hospital Salaried Officer‘s (sic) Metropolitan Health Service (sic) Enterprise Agreement 2001 (“the Agreement”) 
and any subsequent agreement.” 

2 The present occupant of the position, Mr Edward Scull (“the incumbent”) was appointed to the position on 
2 October 2002 at a commencing salary of $126,622 plus $1892 (Professional Expenses Allowance). 

3 As a result of work conducted in relation to the Agreement the parties pursuant to application P18 of 2003 sought 
to amend the Award to reflect increases in the work value of health professions in what are commonly referred to 
as “specified callings”. 

4 On 24 November 2005 the incumbent made application to the Hospital to have a salary adjustment applied to the 
position in consideration of the outcome of the Health Professions Work Value Review (“the HPR”) as it applied 
to the position. 

5 On the 12 May 2009 the incumbent was advised that: 
The review of the position occupied by Mr Scull (Head of Department, Medical Engineering and Physics, 
Royal Perth Hospital) was finalised and the employer (has) determined that; 

(a) the classification of the position be regarded as Level 11 HSU at the time of the 
appointment of Mr Scull in 2002, and also that 

(b) the current classification level, based on work value increases which applied to the Health 
Professions Work Value Review, be Level 12 HSU. 

6 The Health Industrial Relations Service advised the Chief Executive, South Metropolitan Area Health Service in a 
report (Ref: RSD8800) dated 2 September 2009 of the substance of the claim for review of remuneration of the 
position and recommended that “the claim be rejected”. 

7 On the (sic) 5 October 2009 the Applicant and the incumbent were advised that: 
The Area Chief Executive Officer, South Metropolitan Area Health Service has given consideration to 
your (ie. the incumbent’s) request for the renegotiation of your remuneration, in light of the Health 
Professional Review, and has determined that the claim be rejected.” 

(Exhibit A1) 
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Applicant’s evidence 
5 Mr Scull gave evidence by way of a witness statement (Exhibit A2). 
6 Mr Scull was interviewed for appointment to the Position on or about 26 June 2002 and having acted in the Position he was 

aware that the salary applying to the post and its incumbent Dr Richard Fox, was linked to the relevant Australian Medical 
Association (WA) Incorporated (“AMA”) industrial instrument and any movements in the salary of the Position would match 
those of the relevant AMA industrial instrument.  Mr Scull was also aware that Dr Fox was employed on an individual 
contract. 

7 On 25 July 2002 Mr Scull was advised that his application for the Position had been unsuccessful and the Position was offered 
to Dr Lawrence Sim.  On 2 August 2002 Mr Scull was advised that Dr Sim had not been able to accept the Position and the 
Hospital made him a provisional offer of appointment to the Position.  Mr Scull stated that on 7 August 2002 he indicated to 
the Hospital that he intended to accept the Position and told the Hospital that he understood that the terms and conditions of 
employment offered to him would reflect advice given to him at his interview that the Position would remain as a clinical staff 
appointment with the conditions of service for the Position being equivalent to that of the previous incumbent. 

8 Mr Scull stated that on 26 August 2002 he was informed that a formal contract for the Position could not be offered to him 
because an appeal process had been lodged and at the same time he was informed that if he was to be appointed to the Position 
he would receive a permanent allowance to Level 12 of the Award and the Hospital Salaried Officers Metropolitan Health 
Services Enterprise Agreement 2001 (“the 2001 Agreement”), his remuneration was to be $92,921 and his conditions of 
service were to be as per the Award and as such, any relevant award increases would also be applicable.  Mr Scull stated that 
this was different to what he had been offered during his interview as agreed and minuted by the Hospital’s Medical Advisory 
Committee.  Mr Scull stated that it was evident during his interview that the conditions of appointment agreed to by this 
committee, including the salary and conditions of service of the appointee, and the continued recognition of the appointee as 
having clinical staff status and retention of the Position within the clinical divisional structure of the Hospital were a measure 
of the value placed on the Position by the Hospital at that time.  Mr Scull stated that the conditions of service offered to him at 
the same level as the incumbent at the interview were subsequently confirmed to him in writing by other candidates 
interviewed for the Position. 

9 Mr Scull stated that on 2 October 2002 he was notified that the appeal against his appointment to the Position had been 
unsuccessful and he was then offered the Position.  On 3 October 2002 he received an offer of appointment to the Position, 
which was in accordance with provisions of the Award and the 2001 Agreement and this offer indicated the classification level 
for the Position was to be Level 10 with a permanent personal allowance to Level 12 ($92,921).  Mr Scull stated that the level 
given to the Position was the same level as that of his substantive position as Senior Bioengineer (Level 10.2) and there was 
therefore a substantial reduction in the value and the standing of the Position.  Mr Scull stated that when he was acting in the 
Position he was paid $92,921 (Level 12.1) by means of a higher duties allowance of $11,818 per year and the fact he was being 
paid a higher duties allowance suggested that the classification of the Position was at least Level 12 contrary to the offer made 
to him on 3 October 2002. 

10 Mr Scull stated that a meeting was held on 21 October 2002 between the Chief Executive Officer Mr Glen Palmer, the Director 
of Clinical Services Dr William Beresford and the Deputy Director of Clinical Services Dr Philip Montgomery to discuss the 
contract offered to him.  During this meeting it was agreed that the terms of his offer of appointment would be amended to 
reflect what was offered to him during his interview, namely the same conditions of service to those of the previous incumbent 
and on 9 December 2002 an amended contract was issued to him but it did not specify the classification of the Position but 
provided a commencing salary of $126,000 and conditions of service as per the Award and the 2001 Agreement.  Mr Scull 
stated that on 9 December 2002 this contract was further amended to provide a commencing salary of $126,622 plus $1892 as 
a Professional Expenses Allowance and it stated that his conditions of service and salary increases were to be award free but 
would mirror the Award and the 2001 Agreement, and any subsequent agreement.  Dr Montgomery explained to Mr Scull that 
under this revised offer, his conditions of service had to be award free because the salary offered with the Position was in 
excess of the salary range prescribed under the Award at that time and by ‘mirroring” the Award and the 2001 Agreement it 
was explained that for all intents and purposes the conditions under the Award and the 2001 Agreement would apply to his 
appointment to the Position and this was in lieu of writing an individual contract for the Position as provided to the previous 
incumbent. 

11 Mr Scull stated that he accepted the appointment to the Position on 23 December 2002 in accordance with the amended 
contract dated 9 December 2002 which he received on 20 December 2002.  However, due to a lack of detail provided within 
the contract, Mr Scull sought clarification about a number of issues that were the subject of discussion prior to his offer of 
appointment by way of a memorandum dated 23 December 2002 to Mr Stephen Seeds, the Hospital’s Manager of Human 
Resource Services and Mr Scull gave evidence that he understood that his understanding of his terms and conditions would be 
accepted unless specifically rejected by the Hospital.  In this memorandum he queried how the Position would be treated under 
“any subsequent agreements” that affected like scientific and engineering disciplines in the Medical Engineering and Physics 
Department at the Hospital (“the Department”) and he sought this clarification, not in respect of changes to individual posts or 
personnel which might result from an individual reclassification, but in the event of an industry wide industrial agreement 
change affecting a class of staff represented in the Department for example, in specified callings in the disciplines medical 
physicist and bioengineers as he was aware at the time that a review of changes to the work value of health professionals was 
being conducted and this would be relevant to the Position given the reference to the 2001 Agreement in his contract. 
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12 Mr Scull stated that on 6 January 2003 in a memorandum addressed to Mr Scull, Mr Seeds addressed a number of the issues 
about which he sought clarification on 23 December 2002.  In his response Mr Seeds indicated that there would be no 
automatic adjustment to the salary of the Position as a result of internal changes to the relativity of positions and should 
positions that report to Mr Scull be reclassified or receive additional remuneration, he could seek to renegotiate his contract if 
he felt that the effect of this reclassification had a significant effect on the work value of the Position.  Mr Scull stated that 
despite the fact that Mr Seeds also indicated that he would “be entitled to any salary increments that are generally applicable to 
the HSOA MHS Enterprise Agreement” Mr Scull felt this needed further clarification and he emailed Mr Seed on 8 January 
2003 explaining that the Position had duties and responsibilities consistent with those designated as specified callings under the 
Award and that in the event of a review of these positions for example, specified calling in like disciplines in the Department, 
the Position should be included in such a review.  On 8 January 2003 in an email in response, Mr Seeds agreed with Mr Scull’s 
position with respect to this issue and indicated that if there was to be a review of positions in or related to the Department for 
example, Medical Physicists, Scientists or Engineers it would be appropriate to look at the Position if the positions being 
reviewed are at the top tier level of the Department’s organisational structure as there may be some impact on the Position.  
Mr Scull stated that it was with this assurance that he accepted the Position. 

13 Mr Scull gave the following evidence with respect to this email exchange with Mr Seeds: 
“Okay.  Thank you.  Now, what else is on that page?---I received a reply from Mr Seeds as a result of that clarification 
sought where he stated that he had misunderstood my previous representation and stated: 

If there were to be a review of class positions in or related to the department, for example, medical physicists, 
scientists or engineers, I think it would be appropriate to look at the head of department position and the 
positions being reviewed or at the top level … top tier level of the department's organisational structure, as there 
may be some impact on the head of department position. 

What did you understand that to mean?---I understood that if there were to be a … a general movement in classification 
or remuneration of senior staff within the department that the head of department position would be considered under 
those arrangements under the … in … under the same conditions applying to those arrangements. 
And did that happen?---No, that didn't happen. 
Just tell me what … in the intervening years, what has happened to the staff in your department?---All of the professional 
positions within the department, of which there are a number represented as … as in medical physics, science and 
engineering under the general … general groupings designated as specified callings.  All of those positions were 
considered favourably under the Health Professions Review as a result of work value change that had occurred for those 
professional positions and received benefit under the Health Professions Review. 
Can you tell the Commissioner roughly how many of these senior positions in your department?---There'd be 
approximately 12 to 15 at that time. 
And … and in the parlance of … of reclassification and HSU classifications, can you tell the Commissioner what level 
these positions moved from to?---They would … they would have moved from level 7 to 8 up to level 10 through to level 
… to level 11 and … and a cross section within those classifications. 
Now, in general terms, that email that you received from Mr Seeds was on 8 January 2003, which was … it was 
contemporaneous with the discussions you had towards the end of 2002, what has … what has happened since then, 
briefly, in the years since then?---Very briefly, it … the … the position in … in regard to salary adjustment in respect of 
the Health Professions Review and positions within my department became clear in around October, November 2005 and 
as a result of that, I wrote to the hospital seeking an adjustment of salary in respect of application to the HSU professional 
… Health Professions Review to my position. 
Why did you do that?---I did that to, firstly, maintain an equitable position where the Health Professions Review was 
going to be applied to my position, but also to retain relativity between the senior posts in the department and professional 
positions generally within the department and my own position. 
So the statement you have just made, is that in accord with what your understanding of what was … what the 
commitment of the hospital was at the time of interview?---Yes.  It was in accord with my understanding of the various 
clarifications I received in relation to my contract.” 

(Transcript p 15) 
14 Mr Scull stated that as a result of the assurance from Mr Seeds, on 24 November 2005 he lodged a request to have his 

remuneration adjusted in a manner commensurate with adjustments made to other specified calling positions in the Department 
as a result of the Health Professional Work Value Review (“the HPR”) conducted in accord with the 2001 Agreement. 

15 Mr Scull maintains that the respondent’s rejection of his claim to have his remuneration adjusted in respect of the HPR is 
inconsistent with its previous undertaking to give the Position a work value increase and this has resulted in a substantial 
reduction in the value of the Position.  This was also contrary to the basis upon which he accepted his appointment to the 
Position whereby the value of the Position would retain its relativity to other senior scientific, physics and engineering posts 
under the Award. 

16 Mr Scull prepared a summary of events prior to and post his appointment to the Position containing information relevant to his 
appointment and his terms and conditions of appointment and the last entry in this document was made in early November 
2002 (Exhibit A3). 
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17 Under cross-examination Mr Scull agreed that not all of the expectations included in his summary of pre and post appointment 
discussions for the Position were met (Exhibit A3).  Mr Scull also stated that the contract he signed on or about 23 December 
2002 plus the subsequent correspondence about the contract constituted the terms under which he could accept his appointment 
to the Position. 
Respondent’s evidence 

18 Mr Seeds gave evidence by way of a witness statement (Exhibit R1). 
19 Mr Seeds is currently the Acting Executive Director of Workforce, South Metropolitan Area Health Service, Health 

Department of Western Australia and in September 1997 Mr Seeds was appointed as the Manager of Human Resource 
Services and Industrial Relations at the Hospital.  In this role Mr Seeds managed the Hospital’s Human Resource Services and 
Industrial Relations department and he provided a range of advice and services covering policies and practices for the areas of 
industrial relations, recruitment, selection, personnel management, payroll activities, policy and planning and staff counselling. 

20 Mr Seeds was employed as the Hospital’s Manager of Human Resource Services at the time the recruitment process for the 
Position was being undertaken and he stated that the advertisement for the Position stated the following: “Salary negotiable up 
to $107,000 pa plus salary packaging dependant on qualifications and experience”.  Mr Seeds gave evidence that the essential 
selection criteria for the Position were drafted to make it available to either applicants with a Bachelors degree in physics, 
engineering or similar qualifications or a medical degree. 

21 Mr Seeds confirmed that on 2 August 2002 Mr Scull was provisionally offered the Position and he confirmed that prior to his 
appointment to the Position Mr Scull was employed as the Senior Bioengineer within the Department and was remunerated at 
Level 10 under the 2001 Agreement with a salary of $81,103. 

22 Mr Seeds stated that on 7 August 2002 Mr Scull wrote to Dr Montgomery and to the Human Resource Services department at 
the Hospital stating his intention to accept the offer of appointment to the Position and Mr Seeds became directly involved in 
the process of appointing Mr Scull to the Position at the point when the contract of service between the Hospital and Mr Scull 
was being finalised.  To that end Mr Seeds prepared a memorandum addressed to Dr Montgomery advising him of the basis for 
the salary at which the Position was advertised.  Mr Seeds confirmed that the previous person who held the Position, Dr Fox, 
was employed pursuant to an individual contract and the Position was not classified under an industrial agreement.  Mr Seeds 
stated that he recommended to Dr Montgomery that in finalising the new contract of service with Mr Scull, the Position be 
classified below Level 12 of the Award whilst maintaining a personal remuneration to Mr Scull of a Level 12 salary.  
Consistent with this recommendation, on 26 August 2002 Ms Vicky Maben from Human Resource Services wrote to Mr Scull 
telling him that while a formal contract of service could not yet be issued the remuneration status of the Position had been 
determined and he was to be paid a permanent allowance to Level 12 of the 2001 Agreement - an amount of $92,921 per 
annum.  Mr Seeds stated that the remuneration offered to Mr Scull was at Level 12 of the 2001 Agreement as he was not a 
medical practitioner and this rate of pay was the highest classification available under the 2001 Agreement.  Mr Seeds stated 
that Mr Scull’s classification and remuneration in comparison to other non-clinicians was significantly higher, with other more 
senior Heads of Department being remunerated at Level 10 under the 2001 Agreement. 

23 On 3 October 2002 Mr Scull was formally offered appointment to the Position and the contract of service provided that 
Mr Scull’s classification was “Level 10, 2nd Year (Permanent Personal Allowance to Level 12, 1st Year HSOA)” with a 
commencing salary of $81,103 (Permanent Personal allowance to $92,921).  The contract of service also stated “Conditions of 
service as per relevant Award/Agreement”.  Mr Scull rejected this offer on the basis that Dr Fox had been paid a significantly 
higher remuneration under the AMA award and following discussions within the Hospital and after considering Mr Scull’s 
representations in relation to his salary, the Director of Clinical Services and the Deputy Director of Clinical Services at the 
Hospital instructed Mr Seeds to issue a revised contract to Mr Scull which included a rate of pay in excess of the salary scales 
provided under the 2001 Agreement.  Mr Seeds therefore provided a revised letter of appointment to Mr Scull and a revised 
contract of service on 9 December 2002 confirming that the offer of appointment was made with conditions of employment 
that mirrored those prescribed in the Award and the 2001 Agreement and any subsequent agreement, the contract referred to no 
classification or level and stated that the commencing salary would be $126,622 plus $1892 as a Professional Expenses 
Allowance, the contract of service provided that “Conditions of service and salary increases are ‘award free’ but to mirror the 
Hospital Salaried Officers Award No. 39 of 1968 and the Hospital Salaried Officer’s Metropolitan Health Service Enterprise 
Agreement 2001 and any subsequent agreement”.  Mr Seeds stated that Mr Scull signed a copy of the contract of service and 
returned it to him on 23 December 2002. 

24 Mr Seeds stated that the amount of Mr Scull’s remuneration had no relationship to any classification or position under the 
Award or the 2001 Agreement and Mr Scull was offered an ‘award free’ contract as the remuneration paid to him exceeded the 
salary rates prescribed under the 2001 Agreement and the Award.  Mr Seeds stated that he drafted Mr Scull’s contract of 
service to state that future salary increases would be award free but would mirror the Award and the 2001 Agreement so that 
Mr Scull would receive a salary in excess of the salary scale provided under the 2001 Agreement as well as the prescribed 
percentage increases in salary rates that were payable at prescribed dates under the 2001 Agreement.  Mr Seeds stated that it 
was definitely not his intention for Mr Scull’s contract to provide that the relativity between Mr Scull’s position and positions 
classified under the Award would be automatically maintained and he re-iterated that the only automatic increases in 
Mr Scull’s salary which the Hospital had agreed to would be general periodic adjustments across all salary rates as provided 
for under the Award and the 2001 Agreement.  Mr Seeds stated that all of the percentage increases applicable under the Award 
and the 2001 Agreement have been applied to Mr Scull’s salary over the course of his employment in the Position. 

25 Mr Seeds confirmed that the classification of positions within the Hospital, including the classification of senior positions, is 
determined by a work value assessment and movements in classification only occur when a significant net increase in work 
value can be demonstrated and Mr Seeds stated that under the terms of Mr Scull’s contract there was no provision for changing 
Mr Scull’s contracted salary as a result of changes to the classification of positions within the Department. 
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26 Mr Seeds confirmed that in a memorandum addressed to him dated 23 December 2002, Mr Scull raised a number of issues 
about his contract of employment, one of which was the relativity of the Position to other positions under the 2001 Agreement.  
Mr Seeds stated that he was surprised and puzzled about the content of point 3 in Mr Scull’s memorandum because as far as he 
was aware the prospect of maintaining relativity between the Position and positions under the 2001 Agreement was not a term 
of Mr Scull’s contract with the respondent nor was he aware that this issue was discussed at any point by the Hospital’s 
officers in the negotiations about Mr Scull’s contract.  In any event, Mr Seeds sought to make the position on the relativity of 
the Position to other positions and the consequences of reclassification as clear as possible in his response to Mr Scull, as 
detailed in his memorandum to Mr Scull dated 6 January 2003.  Mr Seeds stated that he considered the wording of this 
response very carefully as he considered it to be material to the way in which Mr Scull’s contract of service with the 
respondent would be interpreted and applied by both parties.  Mr Seeds expressly advised Mr Scull that there was to be no 
automatic adjustment to his salary as a result of internal changes to the relativity of positions and he informed Mr Scull that if 
positions which report to him are reclassified or receive additional remuneration, and if he was of the view that this had 
resulted in a significant increase in work value of his position, he was free to renegotiate his salary with the Hospital.  
Mr Seeds also told him that he would be “entitled to any salary increments that are generally applicable to the HSOA MHS 
Enterprise Agreement” and he used the word “increments” not to refer to service increments, which did not apply to Mr Scull 
because his position was not classified under the 2001 Agreement, but rather to the prescribed increases in salary rates over the 
term of the 2001 Agreement.  After Mr Scull sought clarification that the Position would be included in any review of the 
classification of positions such as Medical Physicist, Scientist or Engineer within or related to the Department in an email 
dated 8 January 2003 in a return email Mr Seeds confirmed that it would be appropriate to consider the Position as part of any 
such classification review, should such a review occur.  Mr Seeds then stated that the Hospital was of the view that Mr Scull’s 
salary should be reviewed if the classification of all or some of the staff that reported to Mr Scull changed drastically for 
example, if the reclassification of subordinate staff meant that they were to earn salaries equivalent to Mr Scull’s salary this 
would clearly be inappropriate from a human resource management perspective. 

27 Mr Seeds stated that for any positions reporting to Mr Scull to receive a higher classification and remuneration they would 
have to demonstrate a significant increase in their work value and their position would be subject to an intensive review and 
evaluation and to treat Mr Scull any differently from the positions that reported to him would have been inappropriate. 

28 Mr Seeds confirmed that by letter dated 24 November 2005 Mr Scull requested that his position be granted a number of salary 
increases to maintain relativity in line with the HPR and this was rejected by the respondent.  Mr Seeds confirmed that he 
prepared a memorandum addressed to Mr Scull dated 10 July 2006, signed by Dr Montgomery the then Executive Director of 
the Hospital group, informing Mr Scull that the 17.28 per cent salary adjustment he sought was not in accordance with the 
terms of his contract with the respondent and the explanatory memorandum Mr Seeds sent to Mr Scull on 6 January 2003 
confirmed that the HPR did not apply to Mr Scull’s position.  Mr Seed also confirmed that on 2 October 2007 Dr Montgomery 
again wrote to Mr Scull stating that he was unable to accede to his request to increase his remuneration as a result of the HPR. 

29 Mr Seeds stated that the Position was reviewed by Mr Tony Pepper, a consultant at Austral Training and Human Resources, 
and was reclassified at a Level 12 position under the Health Services Union - WA Health State Industrial Agreement 2008 
(“the 2008 Agreement”).  Mr Seeds stated that the classification of this position was consistent with the classification of the 
position of Head of Department, Medical Technology and Physics Department at Sir Charles Gairdner Hospital and he stated 
that no adjustment was made to Mr Scull’s remuneration as Mr Scull was being paid in excess of the remuneration for a 
Level 12 professional officer under the 2008 Agreement.  Mr Scull was therefore advised on 5 October 2009 that his request to 
renegotiate his remuneration in light of the HPR was rejected. 

30 Mr Seeds understands that Mr Scull is seeking in this application the restoration of the pay relativities existing at the time of 
his appointment to the Position and Mr Seeds stated that the Hospital never agreed that the pay relativities at the time of 
Mr Scull’s appointment would be automatically maintained.  Mr Seeds acknowledged that his memorandum dated 6 January 
2003 to Mr Scull states that he could ask for his remuneration to be reconsidered if he felt that significant work value changes 
in positions that report to his position impacted on his position and he conceded that the classification review conducted by 
Mr Pepper considered the work value of the Position and concluded that the appropriate classification was Level 12 of the 
2008 Agreement.  However, following this review the respondent decided not to adjust Mr Scull’s remuneration as his current 
salary was considered appropriate.  Mr Seeds stated that Mr Scull has received all salary increases generally applied to the 
rates under the Award, the 2001 Agreement and the 2008 Agreement and his current salary is $182,557, which exceeds the 
amounts provided under the salary scales of the 2008 Agreement. 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      241 
 

31 Mr Seeds stated that the 2008 Agreement provides the following salary rates for employees within the Professional Division on 
and from 1 July 2010: 

Classification Salary on and from 1 July 2010 

L10.1 $107,293 

L10.2 $113,552 

L11.1 $118,400 

L11.2 $123,334 

L12.1 $130,554 

L12.2 $135,130 

L12.3 $140,358 

Class 1 $148,267 

Class 2 $156,175 

Class 3 $164,080 

Class 4 $171,985 

(Extract Exhibit R1 p 10) 
32 Mr Seeds stated that within the Department positions under the direct supervision of the Position include Principal 

Bioengineer, Principal Clinical Engineer and Principal Physicist and each of these positions is classified as Level 11 under the 
2008 Agreement and are paid salaries of $118,400 and $123,334.  Mr Seeds stated that comparable positions to Mr Scull’s 
position held by non-clinicians at the Hospital include the Chief Social Worker, the Superintendent Physiotherapist, the Chief 
Pharmacist and the Superintendent Occupational Therapist and he stated that all of these positions are classified at Level 11 
under the 2008 Agreement.  Mr Seeds stated that some of the positions classified as Class 1 and 2 of the Senior Officers 
Division under the 2008 Agreement include the Executive Director of Workforce (Class 1), Executive Director of Finance 
(Class 1), Executive Director of Armadale/Bentley Health Service (Class 1) and the Area Executive Director of Nursing 
(Class 2) and he stated that all of these positions involve significantly greater responsibility than under the requirements of the 
Position. 

33 Under cross-examination Mr Seeds stated that he did not attend Mr Scull’s interview for the Position nor was he involved in 
discussions with anyone at the Hospital about the terms of Mr Scull’s contract at the time of this interview. 

34 Mr Seeds stated that retaining the relativity of the Position with respect to other reclassified positions was never agreed to by 
himself and what he agreed to do was to review the Position if relativities of other positions changed. 

35 Mr Seeds stated the following about the issue of the relativity of the Position to other positions: 
“MR ELLIS: So the proposition I put to you, Mr Seeds, was that, yes, despite your understanding, there were changes in 
the attitude of … or the position in respect … in the hospital in respect to Mr Scull.  They did increase the salary.  
However, what they haven't done is … is complied with the contractual obligations as put by Mr Scull that the relativity 
of this position, vis-à-vis, his subordinates would be maintained.  Now, I put it to you that despite the fact you wrote those 
emails … sorry, those … that memorandum to Mr Scull, you may … you may not have been or you were not aware of 
these … these matters, were you, at the time?---I was aware of the question that Mr Scull put to me and I answered it 
quite clearly. 
He did.  He put that to you on 23 December 2002 by way of his memorandum to you.  Was that the first time you had sort 
of become aware of the idea that there's … there's issue of relativity had … was … was a live question?---Yes, I think it 
was. 
Did you talk to anyone about it?  Did you go to Dr Montgomery and talk to him about it?---No, I didn't. 
So you didn't take instructions in respect of the actual proposition?  So you didn't say to yourself, "What's he on about?  
What's he talking about?" go and talk to someone and … to clarify the issue?  You didn't?  ---No, because it - - - 
Why not?---It was quite clear to me what the offer was.  Dr Scull was to be put on $126,000, his employment conditions 
were to mirror the … the Hospital Salaried Officers Award and he was to receive those increases that applied by the 
general movement in the HSU agreement. 
… 
So would you agree that it is possible, just possible, that there was an undertaking to Mr Scull at interview that the 
relativity of his post would be protected?---Well, I can't comment.  I wasn't there.” 

(Transcript pp 30-31) 
36 Mr John Ross gave evidence by way of a witness statement (Exhibit R2). 
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37 Since 2004 Mr Ross has been employed in the respondent’s WA Health Department Industrial Relations Service as a Senior 
Industrial Relations Consultant and since 2008 as a Principal Industrial Relations Consultant.  Between 2004 and the present 
Mr Ross has project managed the HPR claim on behalf of the respondent.  The HPR claim sought to amend the Award to 
reflect significant increases in the work value of health professionals in what are referred to as ‘specified callings’ 
classifications and the subsequent reclassification of positions in recognition of that work value change (application P 18 of 
2003). 

38 Mr Ross stated that Mr Scull’s position was not within the scope of the HPR claim and has never been identified by either 
party as part of the reclassification processes undertaken in respect of the HPR claim.  Mr Ross stated that Mr Scull’s position 
was never classified as a health professional position under the provisions of the 2008 Agreement and the working party did 
not review Mr Scull’s position or his contract of employment as it was outside of the scope of the HPR claim.  Mr Ross stated 
that had Mr Scull’s position been identified for consideration within the scope of the HPR claim and subjected to the working 
group processes, it would have been subject to the desktop review process.  Mr Ross stated that the position of Head of 
Department, Medical Physics at Sir Charles Gairdner Hospital was included in the desktop review process and classified at 
Level 12.  Mr Ross maintains that as Mr Scull’s position was anomalous, there would have been no change to the salary paid to 
Mr Scull as a result of the HPR claim, as the salary for the Position was in excess of the salary applicable to the Position under 
the 2001 Agreement.  Mr Ross stated that as with all anomalous positions if it was within the scope of the HPR claim, 
Mr Scull’s position would have been referred to the Classification Review Committee with a recommendation that it be placed 
on salary maintenance for a determination as to whether or not any future salary increases in the Award or the relevant 
agreement would apply, until such time as the salary for Level 12 positions under the relevant agreement reached the salary 
currently paid to Mr Scull. 
Relevant Documentation 

39 The following correspondence which was tendered into evidence is relevant to these proceedings. 
40 A letter from Mr Seeds to Mr Scull dated 9 December 2002 with an attachment providing details of the contract of service 

(formal parts omitted): 
“Re: Amended Contract 

Dear Mr Scull 
On behalf of the Metropolitan Health Services – Royal Perth Hospital, I am pleased to advise that your application for the 
position of Head of Department was successful and subsequently wish to make the following offer of appointment and 
salary increase. 
This offer is to be made with conditions of employment that mirror those prescribed in the Hospital Salaried Officers’ 
Award No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health Service Enterprise Agreement 2001 and 
any subsequent agreement. 
The attached sheet provides details of your contract of service. 
Under this contract of employment you will be initially located at Royal Perth Hospital, Wellington Street Campus or 
Shenton Park Campus.  However, as an employee of the Metropolitan Health Services, you may be required to work at 
other sites should the need arise.  Any variation to hours worked will be as per the Hospital Salaried Officers’ Award 
No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health Service Enterprise Agreement 2001. 
Royal Perth Hospital is an accredited organisation that strives to maintain high standards in all areas.  Therefore 
regulations are laid down in order that efficiency and sound practices are sustained.  In each Department/Division there 
are copies of the following documents: 

• RPH Hospital Policies and Procedures Manual 

• Public Sector Code of Ethics 

• Metropolitan Health Service Code of Conduct 
It is your responsibility to ensure that you are familiar with the instructions contained therein and abide by them as part of 
your contract of employment. 
It is a requirement for all staff to carry out all their lawful duties.  If for any reason you are either unable or unwilling to 
perform all of your duties, the performance of some of your duties will not be acceptable.  You will not be paid any salary 
until such time as you perform all of your duties, unless you are otherwise specifically authorised in writing by the 
Director of Surgical Division.  This, of course, does not apply to non-performance of duties whilst on approved leave 
from the workplace. 
Please sign where required to confirm the acceptance of your contract and return the signed documents immediately to 
Human Resource Services. 
We would like to take this opportunity to congratulate you on your appointment to the position, and hope you find your 
role both interesting and enjoyable.” 
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(Exhibit A4 document 14) 

ROYAL PERTH HOSPITAL  
CONTRACT OF SERVICE 

Amendment 
Ref: permcont  
PERSONAL DETAILS  
SURNAME: SCULL 
GIVEN NAMES: Edward 
ADDRESS: [Address] 
TELEPHONE NUMBER: [Telephone number] 
DATE OF BIRTH: 25/08/1944 
SEX: Male 
CONTRACT DETAILS:  
JOB TITLE: Head of Department 
DEPARTMENT: Medical Physics 
COMMENCEMENT DATE: 02/10/2002 
POSITION NO: 103229 
HOURS PER FORTNIGHT: 76 
NUMBER OF DAYS PER FORTNIGHT 10 
COMMENCING SALARY (pa): $126,622 plus $1,892 (Professional Expenses Allowances) 

CONDITIONS OF SERVICE AND SALARY INCREASES ARE ‘AWARD FREE’ BUT TO MIRROR THE 
HOSPITAL SALARIED OFFICERS AWARD No. 39 OF 1968 AND THE HOSPITAL SALARIED OFFICER’S 

(sic) METROPOLITAN HEALTH SERVICE ENTERPRISE AGREEMENT 2001 AND ANY SUBSEQUENT 
AGREEMENT 

(Exhibit A4 document 14) 
41 A memorandum dated 23 December 2002 from Mr Scull to Mr Seeds (formal parts omitted): 

“Please find enclosed a signed copy of the amended contract, dated 9th.December (sic), accepting the offer of appointment 
to the post of Head of Department of Medical Physics, Royal Perth Hospital. 
I also include, for the record, a copy of correspondence recently sent to the Chairman of the Clinical Association 
Executive, accepting their invitation to become a full member of the Clinical Association of Royal Perth Hospital. 
In accepting the appointment as Head of Department, I wish to clarify matters related to the contract which were 
discussed prior to the offer; (sic) 
1. It is my understanding that the conditions of service and salary increases related to the post are “award free” but 

that they mirror (ie, are the same as) as the Hospital Salaried Officers Award No39 of 1968 and the current Hospital 
Salaried Officers (sic) Metropolitan Health Service Enterprise Agreement 2001 and any subsequent agreement. 

2. I understand that by “any subsequent agreement” this will include any further Enterprise Agreements between the 
HSOA and the MHS and any amendments or variations struck within the agreement(s) or outside the agreement(s) 
that relate to the professions represented under the Award, including Medical Physicist, Biomedical Engineer and 
Bioengineer. 

3. I understand that the relativity of the Head of Department post will be maintained by percentage with respect to any 
variations subsequently agreed under 2 above unless otherwise negotiated. 

4. I understand that it will be in my interest to check that the Head of Department post is included in any variations 
that occur as a result of the above. 

5. It was my understanding that the previous Head of Department was eligible to apply to the Clinical Staff Education 
Fund for assistance to attend conferences, seminars etc..  I will assume that this is to continue, unless otherwise 
informed, and I would seek your advice as to who will advise the Fund in this regard. 

6. The previous incumbent of the HOD post made applications for leave through a “consultant staff” application 
authorised by the Director of Clinical Services (DCS).  It is proposed to adopt the normal staff leave application, to 
be authorised by the DCS or the Deputy DCS, which ever is responsible for Surgical Division, unless otherwise 
instructed.” 

(Exhibit A4 document 15) 
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42 A memorandum dated 6 January 2003 from Mr Seeds to Mr Scull (formal parts omitted): 
“Thank you for your memorandum, and the enclosure of your signed copy of your contract accepting the position of Head 
of Department of Medical Physics, Royal Perth Hospital.  Consequentially, I would like to take this opportunity to clarify 
the matters that were discussed prior to the offer, that you have raised in your memorandum in relation to your permanent 
appointment. 
I refer to your memorandum dated, 23 December 2002, and agree with your understanding of points one and two, and 
note that they have been reflected in your appointment letter and contract. 
In response to the point number three, it is important to note that there is no automatic adjustment to salary as a result of 
internal changes in relativities.  Should positions that reports (sic) to yours be reclassified or receive additional 
remuneration, and you are of the view that this has resulted in significant increase in work value for your position then 
you will be free at that time to renegotiate your contract of service with the Hospital.  You will however be entitled to any 
salary increments that are generally applicable to the HSOA MHS Enterprise Agreement. 
In relation to point number four, the Hospital has entered into the system all increases that are due under the current 
HSOA MHS Enterprise Agreement, which will be granted to you.  However, as explained as future Enterprise 
Agreements increases are unknown it was agreed as a ‘salary check’ that you would monitor any increases to ensure that 
they flowed to you. 
In relation to point number five.  You are eligible to apply to the Clinical Staff Education Fund (CSEF) for assistance to 
attend conferences, seminars, etc., this is by virtue of your acceptance as a member of the Clinical Association, a decision 
which was made at the Clinical Association Executive meeting held in October 2002.  Ms Marion Schultz, Administrative 
Assistant will notify Dr Philip Montgomery, who is the Chairman of CSEF. 
For your information, please note that your applications to the CSEF will need to be made on the appropriate forms, and 
each and every application will be judged individually in accordance with CSEF Guidelines, the same as for every other 
consultant staff member.  The forms and more information are available on Servio, under Clinical Services. 
Lastly, in relation to point number 6, a new process is to be implemented.  It has been decided that leave application 
approval process is to be authorised by the Director of the Surgical Division, as this is where the Head of Department 
position functionally reports.  However, the Deputy Director of Clinical Services can authorise the application in the 
absence of the Director of the Surgical Division. 
Should you have any questions in relation to any of the matters clarified in this memorandum, please do not hesitate to 
contact me on [telephone number].” 

(Exhibit A4 document 16) 
43 An email dated 8 January 2003 from Mr Scull to Mr Seeds (formal parts omitted): 

“Steve, 
thanks for your correspondence dated 6th.January re appointment of Head of Department. 
I note your response to point three (your paragraph 3) which seems to have missed the point I was hoping to make.  On 
review, I may not have been clear in my intent. 
I wished to make the point that the position of Head of Department, while being a senior management post is also a 
senior scientific/engineering post within the Department with duties, included in the JDP, which relate to the conduct of 
scientific investigations, research and development. 
Accordingly I would expect that, if there were to be a review of class positions in (or related to) the Department (eg. 
Medical Physicists, Scientists or Engineers), the position of Head of Department would be included in such a review, to 
be considered on merit related to changing work value, etc..  I would not expect the position of HOD to be set aside from 
such a review, if it eventuated, on the basis that the position is purely a management post and is therefore not part of the 
physics/engineering team. 
I trust this makes the point more succinctly and I would value your response.” 

(Exhibit A4 document 17) 
and Mr Seeds email response to Mr Scull’s email on the same date (formal parts omitted): 

“HELLO 
ED 
THANK YOU FOR CLARIFYING THIS MATTER AS I DID MISUNDERSTAND IT. 
IF THERE WERE TO BE A REVIEW OF CLASS POSITIONS IN (OR RELATED TO) THE DEPARTMENT (EG. 
MEDICAL PHYSICISTS, SCIENTISTS OR ENGINEERS) I THINK THAT IT WOULD BE APPROPRIATE TO LOOK AT 
THE HOD POSITIONS IF THE POSITIONS BEING REVIEWED ARE AT THE TOP TIER LEVEL OF THE DEPTS 
ORGANISATION STRUCTURE AS THERE MAY BE SOME IMPACT ON THE HOD POSITION 
SO I DO NOT DISAGREE WITH YOUR SENTIMENTS” 

(Exhibit A4 document 17) 
44 Mr Scull made a summary of matters relevant to his appointment to the Position and generated a document that the Hospital 

retained on Mr Scull’s personal file (Exhibit A3).  Following is that document: 
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“Matters related to appointment of Head of Department of Medical Physics:  Post No 103229 
1. RESUME OF EVENTS 
22/4/02: JDF for the position of Head of Department signed with Classification and Salaries Agreement/Award 

designated “TBA” 
2/5/02: Memo: Fox to Chairman CDF, Dr.McComish re conditions related to appointment to post of Head of 

Department. 
4/5/02: Position advertised with “Salary negotiable up to $107000 pa. plus salary packaging dependant on 

qualifications and experience”.  Classification designated TBA. 
9/5/02: CDF Minute 02/055 re Head of Dept of Medical Physics “A memo was received from Dr.Fox (Head of 

Dept. of Medical Physics) regarding his replacement, Dr.Fox having indicated that he would be resigning 
from the Hospital and seeking CDF’s support for the following; 

• The salary and conditions of service of the appointee be commensurate with those presently 
applying to the post 

• The appointment to be made by the RPH Electoral Committee 

• The appointee to have clinical staff status, but recognising that this is ultimately a decision for the 
Clinical Association 

• The department to remain within the divisional structure of the hospital 
Dr.Towler indicated that continued clinical staff status would be acceptable to the Clinical Association. 
Mr.Crocker noted that the department currently falls within the Surgical Specialties Division and this 
arrangement had been satisfactory 
RESOLVED that the above be supported 
Action:  A/DOCS & Chairman, Clinical Association 

10/5/02: Correspondence: McComish (Chair CDF) to Fox.  Informing that correspondence directed to CDF had 
been “considered by CDF on 9th.May and support was expressed for all the points made in your letter” 

14/6/02: Closing date for applications 
1/6/02: Application submitted 
17/6/02: Acknowledgment of application by Employee Services 
26/6/02: Interview conducted 11.45am - 12.30pm. 

• It was indicated at interview that the panel (Montgomery, Towler, Hinchcliffe & Fox) would make a 
recommendation to the RPH Electoral Committee and that it would be the Committee that would 
determine the appointee in accord with procedure related to clinical staff appointments 

• File note by ERS, 
dated “Post interview: 1.30pm Wed 26th.June 2002 
 - Answer to question re status of post 
 - Assurance given by P.Montgomery that the post would remain a Clinical Staff position, 

equivalent to the current post occupied by Dr. Fox” 
24/7/02: Email: Salary: Morton to Fox Referring to correspondence Morton to Love (dated 8th July 2002) which 

informs that, “Richard (Dr.Fox) recently received a 19.4% increase (new base $126622 + Professional 
Expense Allowance of $1892.  This is clearly more than the HSOA rates are designed to remunerate at 
(Class 4 - $122,419 from 19/7).  It would be recommended that any appointment in this region of 
remuneration be “Award Free”. 

25/7/02: Correspondence vm:kjs:unappint©.  Informing that application had been unsuccessful and that the 
position had been offered to Dr.Lawrence Sim 

2/8/02: Dr.R.A Fox, Resignation effective from 2/8/02.  E.R Scull, A/HOD, effective from Monday 5th.August 
2/8/02: Email: Richard Fox Salary: Morton to Montgomery.  Informing that prior advice had been incorrect and 

that Dr.Fox’s salary was currently at a base rate of $126622, between AMA Level 16 and 17 
2/8/02: Correspondence vm:kjs provapp©.  Informing that due to a change of events the position was 

provisionally offered to ERS, subject to “application for review” 
7/8/02: Correspondence ERS to Montgomery (cc to V.Maben).  Informing that; 

“in accord with correspondence from Human Resource Services, dated 02/08/2002, I have pleasure in 
stating my intent to accept the offer of appointment to the above post. (ie 103229) I understand that the 
final offer will reflect advice given at interview, that the post will remain as a clinical staff appointment 
with contract and conditions equivalent to that of the previous incumbent” 
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9/8/02: Email: Conditions of Service: Fox to Scull.  Informing that the salary of the post “was increased in line 
with medical salaries on each occasion that a revision occurred.  The most recent was from April 2002 
when the salary went to a base of $126622 plus about $1900 professional allowance of about $106k.  This 
represents a point midway between point 16 and 17 on the clinical scale. 

23/8/02: Email: Ed Scull Higher Duties: Donnell to Pelemis Informing that V.Maben had instructed payment to be 
made at a “personal allowance of Level 12.1” 

26/8/02: Correspondence vm (Employee Services) Informing, with respect to “clarify(ing) the remuneration and 
conditions of service to the above position, to which you have been provisionally appointed” that “you 
will receive a permanent allowance to level 12 of the HSOA Award .... ($92921) 

26/3/02: HSOA EBA: Level 12 from 19/7/02: $92921 - $99906 
27/8/02: ERS: First payment of higher duties allowance as A/HOD, indicating that it would be paid at the rate of 

L12.1, not the salary level of the previous incumbent. 
27/8/02: Email: Claim of Breach of recruitment & Selection Standard: Maben to Scull Informing that the claim had 

been referred to the Office of Public Sector Standards Commissioner to appoint an examiner to 
investigate 

3/9/02: Email: HOD Interviews: Pearne-Rowe to Scull Informing that; “At interview Dr Philip Montgomery 
stated that the salary would be that currently paid to Dr. Fox. It was also agreed that it would be fixed to 
an HSOA Award to provide for salary movement over time.  Richard subsequently provided the following 
information: 
My salary is presently (since April 1st) $126,622 per annum plus the Professional Expenses Allowance of 
$1892.  Despite what has been advertised, the CDF have accepted that the replacement should be paid a 
salary commensurate with the salary presently applicable to this post.  In addition, Dr Montgomery has 
suggested (verbally) that he can see no problem with paying this salary. 

2/10/02: Email: Breach Claim: HOD Medical Physics: Maben to Scull Informing that the Breach of Standard 
Claim had been dismissed by the Commissioner and that a permanent contract would be issued 3/10/02 

3/10/02: Email: Reply to queries re Correspondence 26/8: Confirming that; 

• the remuneration offered was in the nature of a personal allowance to L12 

• that the personal allowance was permanent, not subject to review or extension 

• that the substantive classification of the post had not been determined 

• that the personal allowance would entitle to increments in the range to L12.2 

• the date of operation (ie.increment date) would be from the date of dismissal of the appeal (ie. 
2/10/02) 

3/10/02: Correspondence vm:kjs phsoa© Maben to Scull Advising application for the position of Head of 
Department of Medical Physics was successful and offering appointment to Level 10, 2nd year:$81103 
(Permanent Personal allowance to Level 12, 1st.Year HSOA: $92921) Appointment subject to 3month 
probationary period. 

7/10/02: Discussion with Simon Towler: (CSA member on interview panel).  Indicating that appointment of the 
incoming HOD to the Clinical Staff Association was still strongly supported and that a recommendation 
to proceed would be made to the new President, as soon as appointment to the post is confirmed. 

8/10/02: Email: L.Sim to Scull Advising that: “I was offered the position verbally with a salary greater than 
advertised, plus a small allowance to bring it to what Dr. Montgomery explained was the level for the 
present HOD.  Other conditions were that it was “linked” to a point on the medical salary scales to 
maintain relativity (I would have to check my notes for the exact detail).  This correlated well with what 
Richard had told me about his present salary level.  There was some discussion of other conditions (study 
leave etc.) but this was not fully explicated in discussion as it was to be included in the letter of offer.  
(This was on the Wednesday 24th July). 

10/10/02: Email: L.Sim to Scull Advising that: “The position was offered (to him) as HSOA Class 4. ($122419 
current)  The relativity link was described as Level 16 (AMA).  ($123298 current) 

16/10/02: Email: K.Standing (Employee Services) to Scull: Request to sign and return contract of employment. 
21/10/02: Meeting scheduled with G.Palmer (CEO), W.Beresford (Dir.of Clinical Services) and P.Montgomery 

(Dep.Dir.of Clinical Services) to discuss contract and appointment. 
25/10/02: 11am.  Meeting with G.Palmer (CE) and Dr.P.Montgomery (PM) re proposed contract.  Disappointment 

was expressed (ES) regarding the contract as proposed 3/10/02 in that it was not in accord with the 
undertaking given that the post would be commensurate with that of the previous incumbent.  In 
discussion it was indicated that the offer would be reviewed and that; 

• (CE) the contract should be in accord with the expectation that the post was to be a clinical staff 
position, commensurate with that of the previous HOD. 
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• (CE,PM) the contract would be an individual contract for an Award free post 

• (CE,ES,PM) a link with the AMA Award was preferred. 
A copy of these notes, relative to the appointment (to 16/10/02) and expectations were tabled and retained 
by CE, PM for the record. 

29/10/02: Correspondence: Chairman, Clinical Association Executive, Dr.James Flexman - ERS.  Formal invitation 
to become a full member of the Clinical Association of Royal Perth Hospital.  Email to Montgomery & 
CE.  Confirming formal invitation. 

7/11/02 Discussion with P.Montgomery Advising that the delay in providing a revised contract was due to advice 
that the salary and conditions of the post could not be linked to the AMA Award (due to it being a non-
medical post) but that the personal contract to be offered would be for a salary the same as that of the 
previous HOD with a link to HSOA Award for the purpose of CPI and other adjustments applying. 

2. EXPECTATION 
As there has been; 
1. no change to the duties and responsibilities of the position, 
2. no indication in advertising and information relevant to the post, that it would be otherwise and 
3. because of assurances given at interview, to myself and others, 
it is expected that appointment will be to a permanent post with salary and conditions commensurate 
with (ie. equivalent to) the previous incumbent.  It is further expected that; 

• the appointment is to be to a substantive position commensurate with the salary and conditions of 
the post. 

• the post is linked to the AMA Industrial Agreement 2002 as per the previous incumbent, 

• the relativity of the post with respect to other senior scientific, physics engineering posts under the 
HSOA Award is protected within the arrangement. 

• the post will not be subject to a probationary requirement in view of previous service to the 
Hospital and extensive experience, acting in the post. 

• the appointment will be backdated to the date at which the post was vacated and at which the acting 
appointment was assumed OR there is an assurance that the salary paid for the acting period is at 
the level of appointment and back paid accordingly. 

• that the post to which the HOD is responsible is defined in the contract. (preference is that this 
resides with the Director of Clinical Services responsible for the Surgical Division.) 

• that the appointee will accept election to the Clinical Staff Association when offered. 
3. COMPARATIVE RATES (Current 21/10/02) 

• Class 17 AMA Award: April $129033 (Variance + $519) 

• Current remuneration: Dr.R.A.Fox (1/4/02): $126622 + $1892 = $ 128514 

• Class 16 AMA Award: April $123298 (Variance - $5216) 

• Class 4 HSOA Award: July $122419 (Variance - $6095) 

• Offer dated 2/10/02 $92921 (Variance - $35593) 

• Level of Substantive position: Level 10 $81103 (Variance-$47411)” 

(Exhibit A3) 
Applicant’s submissions 

45 The applicant argues that the issue to be determined in this instance is whether Mr Scull is entitled to the relief being claimed 
and this requires an examination of the intent of the parties to the contract at the time the terms and conditions of the contract 
for the Position were being negotiated. 

46 The applicant maintains that before Mr Scull accepted the Position negotiations had reached a point where the offer was 
specific enough and all terms were clear enough for him to accept the offer and bind him and the respondent to the terms and 
conditions of the contract.  Given Mr Scull’s summary of the pre-contractual discussions between the parties confirmed that: 
“the relativity of the post with respect to other senior scientific, physics and engineering post under the HSOA Award is 
protected within the arrangement” were not rebutted by the respondent at the time Mr Scull accepted the Position, these words 
must form part of Mr Scull’s contract of employment with the respondent. 

47 The applicant submits that the test for determining the intention of the parties to a contract of employment were described by 
Tracey J in the matter of Carr v Blade Repairs Australia Pty Ltd (no 2) [2010] FCA 688 (2 July 2010) (“Carr”) at 42 to 59.  At 
42 of Carr the learned judge wrote: 
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“"The necessary foundation for the creation of contractual rights and obligations is the agreement of the parties": Codelfa 
Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 401 (per Brennan J).  An objective test is to 
be applied in determining the terms on which the parties have agreed.  In Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd 
[2004] HCA 52; (2004) 219 CLR 165 at 179 the High Court said: 

"It is not the subjective beliefs or understandings of the parties about their rights and liabilities that govern their 
contractual relations.  What matters is what each party by words and conduct would have led a reasonable person 
in the position of the other party to believe.  References to the common intention of the parties to a contract are to 
be understood as referring to what a reasonable person would understand by the language in which the parties 
have expressed their agreement.  The meaning of the terms of a contractual document is to be determined by what 
a reasonable person would have understood them to mean.  That, normally, requires consideration not only of the 
text, but also of the surrounding circumstances known to the parties, and the purpose and object of the 
transaction."” 

and at 48 Tracey J stated: 
“In accordance with the objective theory of contract expounded in Toll, a provision such as clause 2 in an agreement 
proffered by an employer must be construed having regard to what the hypothetical, reasonable employee, to whom the 
contract was presented would have understood clause 2 to mean.  In particular, what would that employee have 
understood the “contract of supply” to be? …” 

48 The applicant maintains that this is authority for the proposition that Mr Scull as a “hypothetical, reasonable employee” would 
have understood that the words “the relativity of the post with respect to other senior scientific, physics and engineering posts 
under the HSOA Award is protected within the arrangement” are not illusory or vague and are clear and unambiguous and 
formed part of the contract at the time Mr Scull accepted the Position. 

49 The applicant submits that it is not necessary to have all details of offer and acceptance negotiations in one document: Marist 
Brothers Community Incorporated v Shire of Harvey (1994) 14 WAR 69 at 74-75; Nationwide Produce (Holdings) Pty Ltd (in 
liq) v Linknarf Ltd (in liq) [2005] FCAFC 129 at [41] - [43], quoted with approval by Sweeney DCJ in Dreamboat Sales, 
Brokerage & Charters Ply Ltd -v- Anthony & Sons Pty Ltd [2009] WADC 132 (28 August 2009). 

50 The applicant argues that the parties knew the HPR or a HPR type review was imminent when Mr Scull was appointed to the 
Position and was well understood as evinced by the correspondence between the parties at the time that Mr Scull accepted the 
Position.  The applicant also submits that Mr Scull as a “reasonable employee” would have believed that the relativity of the 
Position with respect to other senior scientific, physics and engineering posts under the Award was protected and therefore 
formed part of his contract with the respondent and there was nothing in the words or conduct of the respondent to give 
Mr Scull cause to believe otherwise (see City of Wanneroo v Holmes (1987) 30 IR 362 per French J at 378 and BHP Billiton 
Iron Ore Ply Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western 
Australian Branch) [2006] WASCA 124 per Pullin J at [19] - [23]). 

51 The applicant submits that Mr Scull accepted his appointment on 23 December 2002 to the Position based on the amended 
contract issued to him 9 December 2002 and on the clear understanding that the conditions of service and salary increases 
related to the Position were award free but mirrored or were the same as the Award and the relativity of the Position would be 
maintained by percentage with respect to any variations subsequently agreed unless otherwise negotiated. 

52 The applicant claims that the Hospital had an agreement with Mr Scull that if a review of positions in the Department for 
example, Medical Physicists, Scientists or Engineers took place the Position would be reviewed if these positions impacted on 
the work required of the Position.  Mr Scull understood that there would be no automatic adjustment to the salary of the 
Position arising from internal changes in relativity brought about by the individual reclassification of professional posts within 
the Department however there would be grounds for him to apply for an adjustment that would maintain the existing relativity 
if there was a review of professional positions such as that conducted under the HPR. 

53 The applicant submits that as a consequence of the contractual negotiations between the parties prior to Mr Scull accepting the 
Position, the parties clearly intended that the outcome of the HPR conducted under the Award would be applicable to the rate 
of pay of the Position and the applicant argues that the difference between the salary applying to the Position and other senior 
professional positions within the Department at the time of appointment in 2002, including those on Level 11, was a 
recognition by the Hospital of the relative work value of these positions to the Position. 

54 When Mr Scull asked the Hospital to increase his salary consistent with the outcome of the HPR being applied to senior 
professionals in the Department and he sought a percentage salary increase to reflect the average level of salary increase that 
applied for a number of callings in the Department he was advised that under his contract of service he was only entitled to 
general salary movements and as such, both the percentage salary adjustment claimed and any consideration in respect of the 
HPR was refused.  Mr Scull then sought reconsideration of this advice on the grounds that the decision in respect of the HPR 
arose from the 2001 Agreement and resulted in an amendment to the Award and his contract of service mirrored the Award 
and therefore did not explicitly exclude consideration of the HPR.  The applicant maintains that this request was consistent 
with other percentage adjustments of salary made in accordance with the Award and his contract of service.  The applicant 
argues that the respondent’s refusal to consider the Position in respect of the HPR was inconsistent with its attitude to other 
specified callings and to the like position of Head of Medical Technology and Physics at Sir Charles Gairdner Hospital.  The 
applicant also submits that in view of advice Mr Scull received from the respondent and as the HPR was applied to senior 
specified calling positions in the Department and to the Head of Medical Technology and Physics at Sir Charles Gairdner 
Hospital, it was reasonable for Mr Scull to expect that the outcome of the HPR would be applied to the Position. 
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55 The applicant submits that to deny Mr Scull the benefit of the effects of the HPR in conjunction with increases flowing from 
salary increments that are generally applicable to the relevant industrial agreement is harsh, unjust and unreasonable.  Despite 
the respondent agreeing that the Position occupied by Mr Scull should be reclassified as a result of the HPR the respondent has 
refused to apply any salary increase to the Position in respect of work value increases of the Position even though the applicant 
was advised on 12 May 2009 that under a review of the value of the work of the Position occupied by Mr Scull the employer 
had determined that the classification of the Position was regarded as a Level 11 position at the time of the appointment of 
Mr Scull to the Position in 2002 and the current classification level, based on work value increases applied to the HPR, was 
Level 12, effective from 3 August 2003.  By the respondent refusing to apply any salary increase to the Position occupied by 
Mr Scull in respect of the HPR this has reduced the pre-existing relativity of his position by 23 per cent to the current level of 
29 per cent and the applicant argues that this is fundamentally unfair and should be corrected.  By not recognising Mr Scull’s 
claim in respect of the HPR this has resulted in a net overall reduction of the value of Mr Scull’s position which was a value 
established by the Hospital under the contract applying to the Position and was fundamental to Mr Scull accepting appointment 
to the Position. 

56 The applicant argues that the contract of service provided to Mr Scull by Mr Seeds on 9 December 2002 was not a document 
setting out the terms and conditions of that contract and the applicant submits that the terms and conditions of Mr Scull’s 
employment could not be limited to that which is provided for in the Award, the 2001 Agreement or any subsequent 
agreement.  The terms and conditions of the contract of employment, as claimed by Mr Scull, also include those issues agreed 
by the respondent with Mr Scull in the parties pre-contractual negotiations as confirmed in Mr Scull’s summary of matters 
relevant to his appointment to the Position and his memorandum dated 23 December 2002 (see Exhibits A3 and Exhibit A4 
document 15). 

57 The applicant submits that it is unconscionable for the respondent to deny it has a contractual obligation to Mr Scull to 
maintain the relativity of the Position with respect to other senior scientific, physics and engineering positions given the 
content of Mr Seeds’ memorandum dated 6 January 2003, Mr Scull’s email in reply to Mr Seeds dated 8 January 2003 at 10.15 
am and Mr Seeds’ email in reply to Mr Scull dated 8 January 2003 at 10.40 am. 

58 In addition to the orders being sought in the schedule of the Memorandum of matters referred for hearing and determination, 
the applicant is seeking orders estopping the respondent from denying it has a contractual obligation to Mr Scull in the terms as 
claimed.  The applicant submits that at the time Mr Scull accepted the Position there was a pre-existing legal relationship with 
respect to undertakings exchanged between the parties at his interview for the Position and through subsequent 
communications and this pre-existing legal relationship was included in the resume of events authored by Mr Scull and given 
to the respondent prior to his acceptance of the Position.  This was a representation agreed to at Mr Scull’s interview for the 
Position and subsequently recorded by Mr Scull and circulated to all personnel involved in the selection for the Position.  In 
the circumstances the applicant argues that the respondent is estopped from contradicting the assurance given by Mr Seeds to 
Mr Scull in the course of memorandum and email correspondence between 23 December 2002 and 8 January 2003. 

59 The applicant argues that the resume of events drawn up by Mr Scull and the memorandum from Mr Scull to Ms Seeds dated 
23 December 2002 are promissory pre-contractual negotiations between the parties in respect of the appointment of Mr Scull 
to the Position.  The applicant argues that the respondent induced Mr Scull to accept his contract for the Position by not 
expressly refuting the implied term of the contract that the relativity of Mr Scull’s position with respect to other senior 
positions would be maintained.  The applicant argues that the respondent had ample opportunity to correct Mr Scull’s 
understanding of the terms and conditions of his contract of employment but failed to do so even though Mr Scull went to 
some lengths to confirm the terms and conditions of the offer of employment made to him prior to accepting the Position.  In 
the face of any specific rebuttal or actions such as reconvening the selection panel or Mr Scull being invited to discuss such 
matters with the chair of the selection panel, Mr Scull was therefore entitled to conclude that the specific issue of the relativity 
of the Position with respect to other senior scientific, physics and engineering positions under the Award formed part of his 
contract of employment with the respondent.  As Mr Scull relied on the assurances and words of Mr Seeds and others when 
accepting the Position and given the lengths Mr Scull went to and the recognition of those lengths by Mr Seeds it is not 
plausible that the respondent did not know that Mr Scull relied on the assurances of the respondent and in particular the 
assurances of Mr Seeds. 
Respondent’s submissions 

60 The respondent argues that the employment relationship between Mr Scull and the respondent is governed by the terms of a 
contract of service and apart from these terms there is no obligation on the respondent to remunerate Mr Scull above the 
current salary applicable to his position. 

61 The respondent maintains that the test of whether a document imposes contractual obligations is the intention of the parties, 
based on whether a reasonable person would conclude that the person making the promise intended to be contractually bound 
by it and it is not the subjective beliefs or understandings of the parties about their rights and liabilities that govern contractual 
relations.  What matters is what each party by words and conduct would have led a reasonable person in the position of the 
other party to believe and that normally requires consideration not only of the text of the contract, but also the surrounding 
circumstances known to the parties, and the purpose and object of the transaction (see Toll (FGCT) Pty Ltd v Alphapharm Pty 
Ltd [2004] 219 CLR 165 at 179). 

62 The respondent submits that in construing the contract between Mr Scull and the respondent, primary regard must be had to the 
text of the contract itself.  In Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 at 70 
Kirby J stated as follows: 

“Where parties reduce their agreement to writing, the orthodox approach to contractual construction obliges the decision-
maker to address attention primarily to the document in which the rights of the parties are stated … The starting point  
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must be the contract.  Only later, if need be, may the decision-maker have resort to contextual materials and 
supplementary or extrinsic evidence in elaboration of the written text … The text may be unarguably clear.  In such a 
case, it will not be necessary, or ordinarily permissible, for the decision-maker to go beyond the written language from 
which the legal answer to the question in issue is to be found.  If the text is so clear, that will normally be the end of the 
matter.” 

63 The respondent argues that it is under no obligation to increase Mr Scull’s salary in order to maintain the relativity of the 
Position compared to other health professional positions and thus the applicant has failed to demonstrate that the respondent 
has breached the terms of his contract with the respondent.  The contract of service provided by the respondent on 9 December 
2002, subsequently signed by Mr Scull, provides that salary increases for the Position are to “mirror the Hospital Salaried 
Officers’ Award No. 39 of 1968 and the Hospital Salaried Officers Metropolitan Health Service Enterprise Agreement 2001 
and any subsequent agreement” and the respondent argues that the ordinary meaning of this provision of the contract should be 
applied.  The term “salary increases” refers to the percentage increases in salary rates as prescribed under the Award and 2001 
Agreement and any subsequent agreement and the terms of the contract of service do not provide that the relativity of 
Mr Scull’s salary will be maintained with respect to any other position.  The respondent submits that the HPR did not result in 
any increases to the salary rates prescribed under the Award or the 2001 Agreement and the purpose of this review was to 
adjust wages pursuant to work value changes, and this was reflected in the Award by reference to classification structure, 
reclassification and service increments (see Hospital Salaried Officers Association of Western Australia (Union of Workers) v 
Hon Minister for Health and Others [2006] 86 WAIG 279 at [7]).  This review therefore provided a framework for the 
reclassification of individual positions based on demonstrated increases in work value. 

64 The respondent submits that the terms of Mr Scull’s contract also include the content of the communications between 
Mr Seeds and Mr Scull which took place between 23 December 2002 and 8 January 2003 and these communications must be 
interpreted in context and from the viewpoint of a reasonable person in the position of the other party.  The respondent argues 
that any expectation by Mr Scull that the relativity of his salary compared to other health professional positions would be 
maintained was corrected and contradicted by Mr Seeds in his memorandum of 6 January 2003 as paragraphs 3 and 4 of this 
memorandum explain the agreed position in relation to the salary increases to which Mr Scull was entitled under his contract 
of service.  The respondent argues that viewed from the perspective of a reasonable person standing in the shoes of Mr Scull, 
the meaning of these paragraphs is clear and unambiguous.  The third paragraph of Mr Seeds’ memorandum expressly states 
that there would be no automatic adjustment to salary as a result of internal changes in relativities and Mr Scull was only 
entitled to the salary increases generally applicable to the 2001 Agreement.  In light of the exchange between Mr Seeds and 
Mr Scull pertaining to relativity, it is clear that it was not a term of the contract between Mr Scull and the respondent that the 
relativity of Mr Scull’s salary to other employees would be maintained. 

65 The respondent maintains that a written contract generally supersedes or overrides any prior representations and agreements 
not incorporated into the contract.  In Inglis v John Buttery & Co (1878) 3 AC 552 at 577 Lord Blackburn, quoted by Isaacs J 
in Gordon v Macgregor (1909) 8 CLR 316, stated as follows: 

“Where parties agree to embody, and do actually embody, their contract in a formal written deed, then in determining 
what the contract really was and really meant, a Court must look to the formal deed and to that deed alone.  That is only 
carrying out the will of the parties.  The only meaning of adjusting a formal contract is, that the formal contract shall 
supersede all loose and preliminary negotiations—that there shall be no room for misunderstandings which may often 
arise, and which do constantly arise, in the course of long, and it may be desultory conversations, or in the course of 
correspondence or negotiations during which the parties are often widely at issue as to what they will insist on and what 
they will concede.” 

66 The respondent also submits that pre-contractual representations can only become binding terms of a contract if they are 
promissory in nature (see JJ Savage & Sons Pty Ltd v Blakney [1970] 119 CLR 435 at 442) and the question of whether a pre-
contractual statement was intended to be promissory in effect, or merely representational, is to be determined by reference to 
the intention of the parties, ascertained objectively from the totality of the evidence (see Hospital Products Ltd v United States 
Surgical Corporation [1984] 156 CLR 41 at 61 per Gibbs CJ).  The respondent claims that there is no evidence to suggest that 
any pre-contractual representations were made with respect to maintaining the relativity of Mr Scull’s salary and furthermore 
there was no evidence that any such representations in the course of negotiations between the respondent and Mr Scull were 
intended to be promissory in nature.  Any pre-contractual statements were superseded and overridden by the written terms of 
the contract subsequently agreed to by the respondent and Mr Scull. 

67 The respondent argues that the subjective expectations and intentions of Mr Scull reflected in his resume of events as contained 
in Exhibit A3 are irrelevant when determining the terms and conditions of the contract and this document should be accorded 
little weight (see Codelfa Construction Pty Ltd v State Rail Authority of NSW [1982] 149 CLR 337 at 352 per Mason J). 

68 The respondent maintains that the doctrine of estoppel does not apply in this instance as claimed by the applicant.  The 
respondent submits that as a general principle there are three requisite elements of estoppel: 

• the party claiming the estoppel must have adopted an assumption as the basis of an act or omission; 

• the claimant, upon the basis of the assumption must have so acted or abstained from acting that a detriment will 
be suffered if the person against whom the estoppel is asserted is afterwards allowed to set up rights inconsistent 
with it; and 

• the party against whom the estoppel is alleged must have played such a part in the adoption of, or persistence in, 
the assumption that freedom to act otherwise than in a manner consistent with it would be unfair or unjust. 
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(see The Laws of Australia [35.6.630]; Commonwealth v Verwayen [1990] 170 CLR 394 per Mason CJ at 413; Deane J at 
444).  The respondent submits that if the basis for an estoppel argument is a promissory statement or representation, then it 
must be reasonably clear and unambiguous (see Legione v Hateley [1983] 152 CLR 406 at 435 - 436 per Mason and Deane JJ).  
As the failure to fulfill a promise does not of itself amount to unconscionable conduct, mere reliance on an executory promise 
to do something, resulting in the promisee changing his position or suffering detriment, does not bring promissory estoppel 
into play and something more would be required (see Waltons Stores (Interstate) Ltd v Maher [1988] 164 CLR 387 at 406 per 
Mason CJ and Wilson J).  In the present case, even if there was evidence of a promise by the respondent that the relativity of 
Mr Scull’s salary would be maintained, any reliance on such a promise by Mr Scull is unreasonable given the subsequent 
memorandum of Mr Seeds dated 6 January 2003.  Furthermore, in the light of the clarification in Mr Seeds’ memorandum, 
there is no basis upon which the respondent can be said to have induced Mr Scull to believe that the relativity of his salary 
would be maintained and the applicant’s claim should therefore be dismissed. 
Findings and conclusions 
Credibility 

69 I listened carefully to the evidence given by Mr Scull, Mr Seeds and Mr Ross and closely observed each witness.  In my view 
they all gave their evidence in a direct and honest manner and I find that their evidence was given to the best of their 
recollection.  I therefore accept the evidence they gave. 

70 The applicant is seeking the following orders: 
“(a) THAT the recognised value of the position of Head of the Department of Medical Engineering & Physics at 

Royal Perth Hospital (Post number: 103229) be restored to and maintained at its value in the Hospital Salaried 
Officers Metropolitan Health Services Enterprise Agreement 2001 and peer professions at the time Mr Scull 
accepted appointment to the position. 

(b) THAT salary levels foreshadowed in Column 3, (headed “(3) Salary claimed”) of the Table included on page 2 
of the report “Head of Department Medical Physics Royal Perth Hospital – Review of Remuneration” Ref 
RSD8800 dated 2 September 2009, be implemented as being those applicable to the position of Head of the 
Department of Medical Engineering & Physics at Royal Perth Hospital (Post number: 103229).” 

71 The issue in dispute between the parties relates to whether Mr Scull’s contract of employment with the respondent provides 
that Mr Scull’s salary, which has been increased in line with general wage increases given to employees covered by the Award 
and relevant industrial agreements since he commenced in the Position, should also be increased by an average of the 
percentage of pay increases awarded to senior staff in the Department that Mr Scull is in charge of as a result of the HPR in 
order to retain the relativity of the Position to other peer professions. 

72 It is for the Commission to determine the terms of the contract of employment and to ascertain whether the claim constitutes a 
benefit which has been denied under the contract of employment, having regard to the obligations on the Commission to act 
according to equity, good conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; 
Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

73 A contractual agreement between parties is to be interpreted using the ordinary words of the contract unless there is ambiguity.  
In Noel Edward Knight v Alinta Gas Ltd  (2002) 82 WAIG 2392 at 2397 55 His Honour, Sharkey P stated the following: 

“Somewhat axiomatically, there is no scope for interpreting a contract unless there is ambiguity or the words in issue are 
otherwise susceptible to more than one meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit) 
at page 352 per Mason J and see also Rankin v Scott Fell and Co (op cit)). 
There are no strict rules of law governing the interpretation of contracts apart from the relevant rules of evidence.  The 
plain, ordinary or natural meaning of the words used by the parties to express a term will prevail unless the context 
warrants otherwise.  However, the process of construction of a contractual provision means more than merely assigning to 
the words of a written instrument their plain and ordinary meaning (see Codelfa Construction Pty Ltd v State Rail 
Authority (NSW) (op cit) at page 348 per Mason J).  The parties’ apparent or objective intentions, as evidenced by the 
context in which they contracted, control the process of interpretation, an issue which the court necessarily approaches 
objectively (see The Life Insurance Co. of Australia Ltd v Phillips [1925] 36 CLR 60).” 

74 I find that the terms of Mr Scull’s contract with the respondent are contained in Mr Scull’s letter of appointment dated 
9 December 2002 and the contract signed by Mr Scull on or about 23 December 2002 (“the Contract”).  I also find that the 
clarification about a number of issues referred to in the memoranda and emails exchanged between Mr Seeds and Mr Scull 
between 23 December 2002 through to 8 January 2003 about terms and conditions of employment for the Position form part of 
Mr Scull’s contract of employment with the respondent as I find that these memoranda and emails arose as a result of the 
Contract being unclear and silent on a number of conditions relevant to Mr Scull’s appointment to the Position that Mr Scull 
had discussed and reached agreement with the respondent prior to accepting appointment to the Position (see Exhibit A4 
documents 14, 15, 16 and 17). 

75 As I accept the evidence given by Mr Scull and as there was no evidence given in the proceedings to the contrary I find that 
during discussions between Mr Scull and the respondent prior to the final contract and letter of appointment being given to 
Mr Scull the respondent and Mr Scull reached an agreement that the salary, status and other entitlements associated with the 
Position would equate to the conditions of employment of the incumbent in the Position whose contract was linked to a 
classification under the AMA award.  I also accept Mr Scull’s evidence and I find that as part of these discussions Mr Scull 
reached an agreement with the respondent that the retention of the status of the Position included the relativity of the salary of 
the Position with respect to other senior positions within the Department being retained if work value reviews of these senior  
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positions resulted in salary increases.  I find that it was in line with this agreement and it was within this context that Mr Scull 
clarified this issue, along with other matters not relevant to this application, subsequent to receiving the Contract from 
Mr Seeds on or about 20 December 2002. 

76 Mr Scull stated the following in his memorandum dated 23 December 2002 to Mr Seeds with respect to the retention of the 
status of the Position to other senior positions within the Department: 

“2. I understand that by “any subsequent agreement’ this will include any further Enterprise Agreements between the 
HSOA and the MHS and any amendments or variations struck with the agreement(s) or outside the agreement(s) 
that relate to the professions represented under the Award, including Medical Physicist, Biomedical Engineer and 
Bioengineer. 

3. I understand that the relativity of the Head of Department post will be maintained by percentage with respect to any 
variations subsequently agreed under 2 above unless otherwise negotiated.” 

(Extract from Exhibit A4 document 15) 
77 Mr Seeds responded to Mr Scull with respect to this issue on 6 January 2003 as follows: 

“… there is no automatic adjustment to salary as a result of internal changes in relativities.  Should positions that reports 
(sic) to yours be reclassified or receive additional remuneration, and you are of the view that this has resulted in 
significant increase (sic) in work value for your position then you will be free at that time to renegotiate your contract of 
service with the Hospital.  You will however be entitled to any salary increments that are generally applicable to the 
HSOA MHS Enterprise Agreement.” 

(Extract Exhibit A4 document 16) 
78 Mr Scull responded to Mr Seeds on 8 January 2003 noting his response and he stated the following: 

“I wished to make the point that the position of Head of Department, while being a senior management post is also a 
senior scientific/engineering post within the Department with duties, included in the JDF, which relate to the conduct of 
scientific investigations, research and development. 
Accordingly I would expect that, if there were to be a review of class positions in (or related to) the Department (eg. 
Medical Physicists, Scientists or Engineers), the position of Head of Department would be included in such a review, to 
be considered on merit related to changing work value, etc.” 

(Extract from Exhibit A4 document 17) 
79 Mr Seeds responded to Mr Scull with an email on 8 January 2003 as follows: 

“THANK YOU FOR CLARIFYING THIS MATTER AS I DID MISUNDERSTAND IT. 
IF THERE WERE TO BE A REVIEW OF CLASS POSITIONS IN (OR RELATED TO) THE DEPARTMENT (EG. 
MEDICAL PHYSICISTS, SCIENTISTS OR ENGINEERS) I THINK THAT IT WOULD BE APPROPRIATE TO LOOK AT 
THE HOD POSITIONS IF THE POSITIONS BEING REVIEWED ARE AT THE TOP TIER LEVEL OF THE DEPTS 
ORGANISATION STRUCTURE AS THERE MAY BE SOME IMPACT ON THE HOD POSITION 
SO I DO NOT DISAGREE WITH YOUR SENTIMENTS” 

(Extract from Exhibit A4 document 17) 
80 Given the above exchange, I find that after Mr Scull raised this issue with Mr Seeds, he confirmed that it was open for 

Mr Scull to negotiate an increase to the salary of the Position if work value increases to senior positions within the Department 
impacted on the work undertaken by the Head of the Department, that is the Position.  I find that Mr Scull accepted this 
arrangement as it was in accord with the agreement he reached with the respondent prior to accepting appointment to the 
Position with respect to the retention of the status of the Position. 

81 I note that in Mr Scull’s summary of matters relevant to his appointment to the Position the agreement between Mr Scull and 
the respondent that the relativity of the Position to other senior positions within the Department, that is the status of the 
Position, would be retained at the existing level is referred to (see Exhibit A3).  In my view this adds weight to Mr Scull’s 
claim that he had an agreement with the respondent to this effect. 

82 It was not in dispute and I find that this summary was submitted to the respondent in early November 2002 prior to Mr Scull’s 
acceptance of the final offer of appointment to the Position and the respondent retained a copy of this summary on Mr Scull’s 
personnel file.  I find that this document specifies Mr Scull’s understanding about what he had agreed with the respondent with 
respect to the terms and conditions of his appointment to the Position and it reflects what Mr Scull understood were 
undertakings given to him by the respondent.  Whilst I am of the view that this document does not form part of Mr Scull’s 
contract of employment with the respondent I do not categorise this summary as being pre-contractual negotiations between 
Mr Scull and the respondent which should be disregarded as I find that this summary contains what was clarified and agreed 
between the parties prior to Mr Scull accepting appointment to the Position.  Furthermore, these understandings about what 
was agreed between the parties including the salary of the Position equating to the level of the incumbent in the Position were 
ultimately reflected in the Contract except for the Position’s salary being linked to the AMA award however Mr Scull’s 
summary explains why this did not occur. 

83 This summary, completed prior to Mr Scull’s acceptance of the final offer of appointment to the Position, contains the 
following entries which are relevant to the issue of the retention of the status and thus the relativity of the Position to other 
senior positions within the Department: 
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“26/6/02: Interview conducted 11.45am - 12.30pm. 

• It was indicated at interview that the panel (Montgomery, Towler, Hinchcliffe & Fox) would make a 
recommendation to the RPH Electoral Committee and that it would be the Committee that would 
determine the appointee in accord with procedure related to clinical staff appointments 

• File note by ERS, 
dated “Post interview: 1.30pm Wed 26th.June 2002 
- Answer to question re status of post 
- Assurance given by P.Montgomery that the post would remain a Clinical Staff position, equivalent 

to the current post occupied by Dr. Fox” [my emphasis] 
… 
7/8/02: Correspondence ERS to Montgomery (cc to V.Maben).  Informing that; 

“in accord with correspondence from Human Resource Services, dated 02/08/2002, I have pleasure in 
stating my intent to accept the offer of appointment to the above post. (ie 103229) I understand that the 
final offer will reflect advice given at interview, that the post will remain as a clinical staff appointment 
with contract and conditions equivalent to that of the previous incumbent” [my emphasis] 

… 
3/9/02: Email: HOD Interviews: Pearne-Rowe to Scull Informing that; “At interview Dr Philip Montgomery 

stated that the salary would be that currently paid to Dr. Fox. It was also agreed that it would be fixed to 
an HSOA Award to provide for salary movement over time.  Richard subsequently provided the following 
information: 
My salary is presently (since April 1st) $126,622 per annum plus the Professional Expenses Allowance of 
$1892.  Despite what has been advertised, the CDF have accepted that the replacement should be paid a 
salary commensurate with the salary presently applicable to this post. [my emphasis] In addition, 
Dr Montgomery has suggested (verbally) that he can see no problem with paying this salary. 

… 
3/10/02: Email: Reply to queries re Correspondence 26/8: Confirming that; 

• the remuneration offered was in the nature of a personal allowance to L12 

• that the personal allowance was permanent, not subject to review or extension 

• that the substantive classification of the post had not been determined 

• that the personal allowance would entitle to increments in the range to L12.2 

• the date of operation (ie.increment date) would be from the date of dismissal of the appeal (ie. 
2/10/02) 

… 
8/10/02: Email: L.Sim to Scull Advising that: “I was offered the position verbally with a salary greater than 

advertised, plus a small allowance to bring it to what Dr. Montgomery explained was the level for the 
present HOD.  Other conditions were that it was “linked” to a point on the medical salary scales to 
maintain relativity [my emphasis] (I would have to check my notes for the exact detail).  This correlated 
well with what Richard had told me about his present salary level.  There was some discussion of other 
conditions (study leave etc.) but this was not fully explicated in discussion as it was to be included in the 
letter of offer.  (This was on the Wednesday 24th July). 

… 
25/10/02: 11am.  Meeting with G.Palmer (CE) and Dr.P.Montgomery (PM) re proposed contract.  Disappointment 

was expressed (ES) regarding the contract as proposed 3/10/02 in that it was not in accord with the 
undertaking given that the post would be commensurate with that of the previous incumbent.  In 
discussion it was indicated that the offer would be reviewed and that; 

• (CE) the contract should be in accord with the expectation that the post was to be a clinical staff 
position, commensurate with that of the previous HOD. [my emphasis] 

• (CE,PM) the contract would be an individual contract for an Award free post 

• (CE,ES,PM) a link with the AMA Award was preferred. 
A copy of these notes, relative to the appointment (to 16/10/02) and expectations were tabled and retained 
by CE, PM for the record. 

… 
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7/11/02 Discussion with P.Montgomery  Advising that the delay in providing a revised contract was due to advice 
that the salary and conditions of the post could not be linked to the AMA Award (due to it being a non-
medical post) but that the personal contract to be offered would be for a salary the same as that of the 
previous HOD with a link to HSOA Award for the purpose of CPI and other adjustments applying. [my 
emphasis] 

2. EXPECTATION 
As there has been; 
1. no change to the duties and responsibilities of the position, 
2. no indication in advertising and information relevant to the post, that it would be otherwise and 
3. because of assurances given at interview, to myself and others, [my emphasis] 
it is expected that appointment will be to a permanent post with salary and conditions commensurate 
with (ie. equivalent to) the previous incumbent.  It is further expected that; 

• the appointment is to be to a substantive position commensurate with the salary and conditions of 
the post. 

• the post is linked to the AMA Industrial Agreement 2002 as per the previous incumbent, 

• the relativity of the post with respect to other senior scientific, physics engineering posts under the 
HSOA Award is protected within the arrangement. 

• the post will not be subject to a probationary requirement in view of previous service to the 
Hospital and extensive experience, acting in the post. 

• the appointment will be backdated to the date at which the post was vacated and at which the acting 
appointment was assumed OR there is an assurance that the salary paid for the acting period is at 
the level of appointment and back paid accordingly. 

• that the post to which the HOD is responsible is defined in the contract. (preference is that this 
resides with the Director of Clinical Services responsible for the Surgical Division.) 

• that the appointee will accept election to the Clinical Staff Association when offered.” 
(Extracts from Exhibit A3) 

84 I find that the inclusion of the words that conditions of service and salary increases of the Position would mirror the Award and 
the relevant agreement in the Contract also reinforced Mr Scull’s understanding that he had an agreement with the respondent 
that the relativity of any salary increases of senior positions to the Position by way of work value increases would be retained 
when he signed the Contract.  Furthermore, this understanding is reflected in Mr Scull’s correspondence to Dr Montgomery 
dated 24 July 2006, whereby Mr Scull requested an increase to his salary to ‘mirror’ the average effect of the implementation 
of the HPR to positions within the Department.  This understanding was also in accord with evidence given by Mr Scull at the 
hearing about the terms and conditions of the Position mirroring the Award. 

85 It was not in dispute and I find that after Mr Scull was appointed to the Position, a review of the work value of health 
professionals in ‘specified callings’ (the HPR) under the Award took place and as a result of this review, significant work value 
increases were identified by the parties which resulted in the reclassification of a number of positions in the Award which 
eventuated in significant wage increase for these positions.  The schedule attached to this application lodged in the 
Commission on 23 September 2008 provides the following information about the outcome of the HPR for some of the senior 
positions in the Department which are covered by the Award.  This schedule states in part as follows: 

“6. As a result of the Review, all first row senior positions that report directly to the Position were reclassified at 
least one level upwards.  These included 

∗ Position 103234: Principal Bioengineer.  Level 10 to Level 11; 

∗ Position 103201: Principal Clinical Engineer.  Level 9 to Level 11; 

∗ Position 103184: Principal Physicist.   Level 10 to Level 11; 

∗ Position 103231: Physicist in Charge.   Level 8 to Level 9. 
7. Further, all second row senior professional positions in medical physics and bioengineering in the Department 

(17 positions in all) were reclassified one level upwards as an outcome of the Review. 
8. Further, the position of Head of Department of Medical Technology and Physics at Sir Charles Gairdner 

Hospital was reclassified one level upwards as an outcome of the Review.  This post being the most appropriate 
comparator to the Position.” 

86 It was also not in dispute and I find that after the work value of the Position occupied by Mr Scull was not reviewed as part of 
the HPR process, Mr Scull asked the respondent to adjust the relativity of his salary with respect to other senior positions 
within the Department in consideration of the outcome of the HPR on 24 November 2005.  I find that Mr Scull made this 
request in line with what he understood to be an agreement he had with the respondent under his contract of employment with 
the respondent that the status of the Position, that is the relativity of the salary attached to the Position, would be retained with 
respect to senior positions within the Department, however, after consideration of this claim, Dr Montgomery wrote to 
Mr Scull saying that he was unable to “accede to you (sic) request to increase your remuneration as a result of the recent 
Health Professional Review” on 2 October 2007. 
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87 After this application was lodged in the Commission on 23 September 2008 the respondent arranged for a review of the work 
value of the Position to be undertaken, as it was award free and not linked to any classification in the Award.  After a 
classification review report was completed in March 2009 the respondent determined that the classification of the Position was 
at Level 11 when Mr Scull was appointed to the Position and based on work value increases to the Position, the Position should 
now be classified as a Level 12 position (see Mr Pepper’s classification review report attachment SS13 to Exhibit R1).  
However, notwithstanding the outcome of this review that the work value of the Position had increased since Mr Scull was 
appointed to the Position from a Level 11 to a Level 12 position the respondent determined that as Mr Scull’s remuneration 
was higher than that of a Level 12 employee under the relevant industrial agreement, Mr Scull’s claim for an increase to his 
salary was rejected.  In the event Mr Scull does not rely on this increased work value quantum being applied to the Position in 
satisfaction of this application as this was not the agreement he had reached with the respondent with respect to retaining the 
status of the Position. 

88 I note that a substantial amount of correspondence generated since November 2005 by Mr Scull and the applicant on his 
behalf, subsequent to the HPR review, supports Mr Scull’s claim that he had an agreement with the respondent that the 
relativity of the salary of the Position would be retained with respect to the salary paid to senior positions within the 
Department if the value of the work of the Position increased.  In my view this adds further weight to Mr Scull’s contention 
that prior to accepting the Position he had an agreement with the respondent that the status of the Position, that is the salary and 
relativity of the Position, would be retained with respect to other senior positions within the Department. 

89 Letter and email exchanges relevant to Mr Scull’s request to have his salary adjusted to retain the existing relativity of the 
Position with respect to other relevant positions within the Department in order to retain the status of the Position include the 
following: 

1. 24 November 2005 – Letter to Dr Montgomery from Mr Scull seeking a salary adjustment of 17.38 per cent as a 
result of the HPR given the “conditions of service and salary” of the Position were to mirror the award and 
relevant agreement and given his understanding that the relativity of the Position would be maintained by 
percentage as a result of any variations arising from the HPR (Exhibit A4 document 18). 

2. 24 March 2006 – Memorandum to Mr Scull from Dr Montgomery advising that his request of 24 November 
2005 “will be addressed once the Review is fully completed” (Exhibit A4 document 20). 

3. 10 July 2006 – Memorandum to Mr Scull from Dr Montgomery advising that the percentage salary increase he 
is seeking is not in “accordance with the terms of your contract of service and the explanatory memorandum” 
and that the HPR does not apply to the Position and that under his contract he is only entitled to “general salary 
movements” however if Mr Scull could demonstrate significant increases in the value of the work of the 
Position then he could renegotiate his contract (Exhibit A4 document 21). 

4. 24 July 2006 - Letter to Dr Montgomery from Mr Scull stating that his request of 24 November 2005 is “strictly 
in keeping” with the conditions of his contract as the contract says his conditions will mirror the Award and 
relevant agreement, as a result of the HPR the Award was amended and maintaining that the HPR is applicable 
to the Position.  Mr Scull also maintained that “A percentage variation to current salary is requested with the 
intent to provide a “service increment” in salary that reflects (mirrors) the average effect of the implementation 
of the HPR across the professions in the Department.  This is in lieu of there being an actual increment 
applicable to the current contract and/or salary rate of the post.” (Exhibit A4 document 22). 

5. 30 July 2006 - Letter to Dr Montgomery from Mr Scull about a meeting held on 38 (sic) July 2006 were it was 
raised that the Position was not consistent with a specified calling as defined in the Award and Mr Scull 
contending that given criteria in the Position’s JDF he is currently employed in a position of specified calling 
(Exhibit A4 document 23). 

6. 19 March 2007 – Email to Dr Montgomery from Mr Scull, following a discussion they had that day, updating 
his claim of 24 November 2005 and reiterating that the salary adjustment he is seeking in relation to the HPR is 
“in accord with my contract with the Hospital” (Exhibit A4 document 24). 

7. 23 March 2007 – Email to Mr Scull from Dr Montgomery stating that Mr Seeds has advised him that he does 
not have delegated authority to negotiate Mr Scull’s salary and that this is to be undertaken by Mr Marshall 
Warner at Health Industrial Relations Service (Exhibit A4 document 25). 

8. 26 March 2007 – Email to Mr Warner from Mr Scull forwarding his email of 19 March 2007 which updated his 
claim, noting that his original approach about this matter was made on 24 November 2005 and asking how the 
matter was to proceed (Exhibit A4 document 26). 

9. 24 April 2007 – Letter to Mr Warner from Mr Scull asking that he “advise me as soon as possible as to when 
the requested implementation of the contract will be completed” as the matter had been in abeyance for 17 
months and there had been no response to his email of 26 March 2007 (Exhibit A4 document 27). 

10. 23 May 2007 – Memorandum to Mr Scull from Dr Montgomery about the classification of the Position being 
determined and that an independent consultant would undertake the review (Exhibit A4 document 28). 

11. 4 September 2007 - Letter to Dr Peter Flett, Area Chief Executive from Mr Dan Hill, Secretary, Health Services 
Union seeking his intervention to resolve the review of Mr Scull’s remuneration under the terms of his contract 
(Exhibit A4 document 30). 

12. 2 October 2007 – Letter to Mr Scull from Dr Montgomery about his request in his email dated 19 March 2007 
for a review of his remuneration stating that his claim had been considered by “this Health Service and more  
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recently by the Health Industrial Relations Service” and that in determining the matter consideration had been 
given to “your request, a submission received from the Health Services Union, the terms of your amended 
contract of employment issued on 9 December, 2002 and subsequent correspondence between ourselves on 23 
December, 2002 and 8 January 2003”.  The letter went on to state that: 

“While it is accepted that your remuneration is to be adjusted in line with pay increases arising from 
Industrial Agreements negotiated between the Health Services Union and WA Health, it is not 
considered appropriate for there to be an increase in remuneration on the basis of applying an average 
of the pay increase awarded to staff as a result of the recent Health Professionals Work Value Claim. 
I am therefore unable to accede to you (sic) request to increase your remuneration as a result of the 
recent Health Professional Review.” 

(Exhibit A4 document 34) 
13. 9 November 2007 – Email to Mr Dean Ellis the applicant’s solicitor from Mr Scull about the classification of 

the Position being determined where he disputes a claim by the respondent that he would not discuss the roles 
and responsibilities of the Position in relation to the assessment of the classification of the Position.  He also 
advises Mr Ellis that he told the respondent on 2 July 2007 that he considered “the two matters; implementation 
of a current contract and consideration of the future classification of the HoD post, to be mutually exclusive.  I 
have surmised that HIRS also take this position in that they determined on the first of these matters, without 
having completed the second”. 

14. 26 February 2008 - Email to Mr Ellis from Mr Steve Gregory, Assistant Director WA Health Industrial 
Relations Service referring to a recent discussion they had about the remuneration payable to Mr Scull and 
advising that “the employer is not prepared to undertake a further review of Mr Scull’s remuneration as a result 
of the finalisation of the Health Professional Review.  If Mr Scull considers that his remuneration is 
inappropriate, he would need to make application for reclassification within the parameters of the HSU 
classification structure.” (Exhibit A4 document 34). 

15. 23 October 2008 - Email to Mr Ellis from Mr Gregory following a conference held in the Commission, advising 
Mr Ellis that “In accordance with advice provided by Steve Seeds on 6 January 2003, the employer is prepared 
to give consideration to any submissions that Mr Scull may have as to work value changes that may have 
occurred to this position and give considerations to the renegotiation of his contract of service” and that as part 
of this review the process of classifying the Position would need to be completed (Exhibit A4 document 36). 

16. 5 November 2008 - Email to Mr Ellis from Mr Gregory about who would be undertaking the review of the 
classification of the Position and requesting Mr Scull provided written submissions about “the changes sought 
including the rationale for such changes” and on 12 November 2008 Mr Scull sent an email to Mr Gregory 
attaching “the written submission requesting re-negotiation of my salary in accord with my existing contract and 
the implementation of the outcome of the Health Professional Review” (Exhibit A4 document 37). 

17. 11 November 2008 – Letter to Mr Gregory from Mr Scull setting out his request for the renegotiation of his 
salary and the basis for this request (Exhibit A4 document 38). 

18. 12 May 2009 – Email to Mr Ellis from Mr Gregory advising that the review of the Position has been finalised 
and the employer has determined that the Position was Level 11 at the time of Mr Scull’s appointment, the 
current classification level based on work value increases which applied to the HPR was Level 12, which is the 
“old” level 12 classification and the Position will be the subject of further assessment and that in regard to the 
remuneration package for Mr Scull that a briefing paper to accompany Mr Scull’s submissions was being 
prepared and would be provided to the Area Chief Executive Officer (Exhibit A4 document 39). 

19. 2 September 2009 – Internal Memorandum to Chief Executive South Metropolitan Area Health Service from 
Assistant Director (Mr Gregory) about the review of remuneration for the Position, setting out the background, 
the substance of the claim which is to maintain the same relativity between the original classification level of 
the Position (Level 11.1 - $84,567) and the salary actually paid on commencement ($128,514), an analysis of 
the claim and a recommendation that the claim be rejected (Exhibit A4 document 44). 

20. 29 September 2009 – Letter to Mr Gregory from Ms Nicole Feely, Chief Executive South Metropolitan Area 
Health Service responding to Mr Gregory’s Internal Memorandum of 2 September 2009 stating that “I have 
reviewed your notes and agree with the recommendation from both you and Mr Steven Seeds, Manager Human 
Resources –South Metropolitan Area Health Service that Mr Scull’s claim be rejected on the grounds of no 
apparent merit in the context of recognition of work value changes.” (Exhibit A4 document 45). 

90 It is clear that since Mr Scull’s appointment to the Position he has received all salary increases normally given to employees 
covered under the Award and the 2001 Agreement and any subsequent agreements in line with the undertaking given to 
Mr Scull by Mr Seeds (see paragraph 2 of Mr Scull’s final offer of appointment letter for the Position and the contract of 
service attached to this offer of appointment letter).  It is also the case that even though the value of the work required of the 
Position since Mr Scull was appointed to the Position has increased Mr Scull’s salary has not been increased to reflect this 
change. 

91 Mr Seeds’ memorandum dated 6 January 2003 to Mr Scull, which I have found forms part of Mr Scull’s contract of 
employment, states that Mr Scull was not automatically entitled to have his salary adjusted as a result of internal changes to the 
work value of senior positions and any increase to the salary of the Position, apart from automatic salary adjustments, was 
dependent on work value changes to the Position.  At the time Mr Seeds also accepted the proposition put to him by Mr Scull  
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that if internal relativities with respect to senior positions within the Department changed and the value of work of the Position 
increased then Mr Scull could renegotiate his salary with the respondent.  As the value of the work required of the Position has 
increased from a Level 11 to a Level 12 since Mr Scull was appointed to the Position and when taking into account the 
undertakings given by Mr Seeds to Mr Scull about work value changes to the Position triggering a review of the salary of the 
Position in his memorandum dated 6 January 2003 and as I have found that the respondent agreed to retain the status of the 
Position prior to Mr Scull’s appointment to the Position I find that the salary of the Position should be increased to reflect the 
relativity of the Position to other senior positions within the Department at the level it was when Mr Scull commenced 
employment in the Position. 

92 Given my finding that Mr Scull is due the salary increase he is claiming there is no necessity to deal with the order the 
applicant is seeking that the respondent be estopped from denying it has a contractual obligation to Mr Scull in the terms 
claimed by the applicant. 

93 The respondent did not argue that the quantum being sought by the applicant, which is contained in Column 3 of the table in 
the Internal Memorandum to the Chief Executive South Metropolitan Area Health Service from Mr Gregory dated 
2 September 2009 with respect to the salary increments relevant to the Position was incorrect.  However, I will give the 
respondent seven days to confirm if it agrees with the applicant’s calculations. 

94 If the respondent has no issue with the applicant’s calculations, the orders being sought by the applicant with respect to this 
application will then issue after seven days. 
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Supplementary Reasons for Decision 
1 Reasons for Decision which issued on 22 November 2010 gave the respondent the opportunity to review the quantum being 

sought by the applicant with respect to this application. 
2 The parties agreed on figures containing the increased salary due to Mr Scull in light of the Reasons for Decision however the 

parties disagreed on the level at which the increased salary due to Mr Scull should commence. 
3 The relevant salary levels for the Position are set out below: 
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Applicant’s claim 

  Level & EBA 
percentages salary remuneration 

received 
remuneration 
sought 

Date of Appointment 02/10/2002 11.1 $84,567 $128,514 $128,514
EBA adjustment 19/07/2003  $86,258 $131,084 $131,084
HP review effective date 03/08/2003 12.1 $94,779 $131,084 $144,033
EBA adjustment 18/01/2004  $98,001 $135,541 $148,930
Increment due 03/08/2004 12.2 $101,444 $135,541 $154,162
EBA adjustment 01/01/2005  $104,995 $140,285 $159,558
Increment due 03/08/2005 12.3 $109,057 $140,285 $165,731
EBA adjustment 01/01/2006  $110,856 $142,600 $168,465
EBA adjustment 01/07/2006  $115,845 $149,017 $176,047
EBA adjustment 01/07/2007  $120,479 $154,978 $183,089
EBA adjustment 01/07/2008  $126,698 $162,978 $192,540
EBA adjustment 01/07/2009  $133,239 $171,392 $202,480
EBA adjustment 01/07/2010  $140,358 $180,549 $213,299

Respondent’s claim 

  Level salary remuneration 
received 

remuneration 
sought 

Date of Appointment 02/10/2002 11.2 $88,090 $128,514
EBA adjustment 19/07/2003  $89,852 $131,084
HP review effective date 03/08/2003 12.1 $94,779 $131,084 $138,273
EBA adjustment 18/01/2004  $98,001 $135,541 $142,974
Increment due 03/08/2004 12.2 $101,444 $135,541 $147,997
EBA adjustment 01/01/2005  $104,995 $140,285 $153,177
Increment due 03/08/2005 12.3 $109,057 $140,285 $159,103
EBA adjustment 01/01/2006  $110,856 $142,600 $161,728
EBA adjustment 01/07/2006  $115,845 $149,017 $169,006
EBA adjustment 01/07/2007  $120,479 $154,978 $175,767
EBA adjustment 01/07/2008  $126,698 $162,978 $184,840
EBA adjustment 01/07/2009  $133,239 $171,392 $194,382
EBA adjustment 02/07/2010  $140,358 $180,549 $204,768

4 As the parties could not agree on the increment point to be applied to the classification level of the Position effective as at the 
time Mr Scull was appointed to the Position a conference was set down to hear from the parties about this issue. 
Applicant’s submissions 

5 The applicant claims that as at the date of Mr Scull’s appointment to the Position on 2 October 2002 Level 11.1 was the 
appropriate salary level to be paid to Mr Scull as this was the normal level to be applied to an employee commencing in a new 
classification.  The applicant maintains that prior to Mr Scull’s appointment to the Position he held a Level 10 position and if 
Mr Scull accepted appointment to the Position as a Level 11 employee the usual practice would have been for him to 
commence at the first increment level, that is Level 11.1. 

6 The applicant maintains that the following correspondence between May 2009 and September 2009 about the level which 
should apply to Mr Scull’s salary at his commencement in the Position confirms Mr Scull’s rejection of Level 11.2 as a 
commencement point.  These documents are as follows: 

• An email dated 25 May 2009 from Mr Ellis to Mr Gregory in which Mr Ellis advises Mr Scull’s views on 
maintaining the relativity between his salary as at the date of his appointment on 2 October 2002 and that of the 
Position in line with the respondent’s classification of the Position at Level 11.1. 

• On 22 June 2009 Mr Ellis emailed Mr Gregory refuting the validity of Mr Scull’s appointment at Level 11.2.  This 
email reads as follows (formal parts omitted): 
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“Thanks again. 
The bit that escapes our understanding is why start at 11.2? 
We would probably agree that because the position was not classified as at October 2002, then it is reasonable 
to use the level 11 as a starting point. 
However, we can’t see the point of using 11.2 as a starting point. 
We would have thought given that Ed was new to the rank at that time he would, all things being equal, have 
started at 11.1. 
It is because of this we say that the starting point for calculations should be 11.1. 
However, if there is an explanation for starting at 11.2 we would be pleased to hear it.” 

The applicant also relies on a report dated 2 September 2009 sent by Mr Gregory to the Chief Executive South Metropolitan 
Health Service with a recommendation based on Mr Scull being appointed at Level 11.1 (Exhibit A4 document 44). 
Respondent’s submissions 

7 The respondent argues that given the history surrounding Mr Scull’s appointment to the Position it would have been probable 
that he would have negotiated his commencement in the Position at Level 11.2 and not Level 11.1 and it is on this basis that 
Mr Scull should be regarded as having commenced in the Position at Level 11.2.  The respondent also argues that Level 11.2 is 
an appropriate commencement level as it reflects the full work value of the Position and using a classification level of 
Level 11.1 results in an inflated relativity between the substantive classification of the Position and the salary paid to Mr Scull 
when he commenced in the Position. 
Findings and conclusions 

8 It was not in dispute and I find that when Mr Scull was appointed to the Position, the Position was award free and was not 
linked to any classification in the Award and after a classification review report was completed in 2009 with respect to the 
classification level of the Position the respondent determined that the Position be classified at Level 11 as at October 2002.  I 
find that there was no certainty that Mr Scull would have been appointed at Level 11.2 as at the date of his appointment to the 
Position and to adopt this approach would be speculative.  I find that if Mr Scull would have been appointed as a Level 11 
employee when he commenced in the Position if he was covered by the Award he would have been classified and paid as a 
Level 11.1 employee as an employee commencing at this level.  Having regard to the obligation on the Commission to act 
according to equity, good conscience and the substantial merits of the case and given my finding that Mr Scull would have 
been classified as a Level 11.1 if he was appointed to the Position under the Award in October 2002 I find that the quantum 
owing to Mr Scull to maintain the relativity of the salary of the Position should be based on the classification of the Position as 
at Mr Scull’s commencement in the Position to be that of a Level 11.1 employee. 

9 In the circumstances I find that the salary levels as claimed by the applicant using a commencement of appointment at 
Level 11.1 should apply to the salary due to Mr Scull with respect to this application. 

10 A minute of proposed order will now issue. 
 

 

2011 WAIRC 00039 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD IN THE PERSON OF DR PHILLIP 
MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL PERTH HOSPITAL, SOUTH 
METROPOLITAN AREA HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 17 JANUARY 2011 
FILE NO/S PSACR 26 OF 2008 
CITATION NO. 2011 WAIRC 00039 
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Result Upheld and order issued 
Representation 
Applicant Mr D Ellis (of Counsel) and Mr D Hill 
Respondent Mr J Misso (of Counsel) and Mr S Gregory 
 

Order 
HAVING HEARD Mr D Ellis of Counsel and Mr D Hill on behalf of the applicant and Mr J Misso of Counsel and Mr S Gregory 
on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

1. THAT the salary of the position of Head of Department, Medical Engineering and Physics (position 
number 103229) at Royal Perth Hospital held by Mr Edward Scull be increased to reflect the relativity of this 
position to other senior positions within the Department of Medical Engineering and Physics at the level it was 
when Mr Scull commenced employment in the position. 

2. THAT the salary levels contained in Column 3 of the table in the Internal Memorandum to the Chief Executive 
South Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to the position of 
Head of the Department, Medical Engineering and Physics at Royal Perth Hospital held by Mr Scull. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 

The Minister for 
Health in his 
incorporated capacity 
under s 7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the hospitals 
formally comprised in 
the Metropolitan 
Health Services 
Board   

Scott A/SC C 54/2010 N/A 
 

Dispute re refusual 
to allow access to 
personal file of 
union member 

Discontinued 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health as a delegate 
of the Minister of 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act 1927 for 
the Metropolitan 
Health Services 
Board 

Harrison C PSAC 
18/2010 

14/06/2010 
 

Dispute re 
commencement of 
ballot for proposed 
roster changes  

Discontinued 
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CORRECTIONS— 

2011 WAIRC 00082 
CORRIGENDUM 

Whereas an error occurred in the publication of Order Nos. PSAB 30 of 2009, PSAB 31 of 2009, PSAB 32 of 2009, PSAB 33 of 
2009, PSAB 34 of 2009 and PSAB 35 of 2009 (Citation No. 2010 WAIRC 00138) in the Western Australian Industrial Gazette 
dated 28 April 2010, Volume 90—Part 1, Sub-Part 4 at pages 331 - 332, the order with the correct “Commissioner’s Signature” is 
republished hereunder. 
Dated at Perth this 1st day of February 2011. 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 

 

2010 WAIRC 00138 
APPEAL AGAINST DECISION MADE BY RESPONDENT RE STATUS OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FRANIA SHARP; 
 SUSAN WARING;  
 WENDY POWLES;  
 JUDITH MARGARET WICKHAM;  
 SHANE MELVILLE;  
 JOHAN WILLERS 

APPELLANTS 
-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS B CONWAY - BOARD MEMBER 
 MR A PITTOCK - BOARD MEMBER 
DATE FRIDAY, 26 MARCH 2010 
FILE NO. PSAB 30 OF 2009, PSAB 31 OF 2009, PSAB 32 OF 2009, PSAB 33 OF 2009, PSAB 34 OF 2009, 

PSAB 35 OF 2009 
CITATION NO. 2010 WAIRC 00138 
 

Result Direction issued 
 

Direction 
WHEREAS these are appeals to the Public Service Appeal Board (the Board) pursuant to Section 80I of the Industrial Relations 
Act 1979, and 
WHEREAS these appeals were set down for a scheduling hearing on the 25th day of March 2010; and 
WHEREAS the parties agreed to Directions issuing for the purpose of preparation for hearing of the appeals; 
NOW THEREFORE, the Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs: 

1. THAT the respondent within fourteen (14) days file and serve full and complete particulars of its defence to 
these appeals. 

2. THAT the parties within fourteen (14) days after point 1, exchange copies of those documents upon which they 
intend to rely in prosecuting/defending their respective claims. 

3. THAT the parties no later than fourteen (14) days prior to the date of the hearing file a joint signed Statement of 
Agreed Facts.  The appellants do draw and serve on the respondent the first draft of this joint Statement and the 
parties do settle and sign this joint Statement without undue delay and so as to comply with this Direction. 
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4. THAT these appeals be listed for simultaneous hearing at a time to be fixed. 
5. THAT there shall be liberty to apply. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Helena College 
(Inc) Collective 
Agreement 2010 
AG 28/2010 

(Not 
applicable) 

The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Helena College 
Council (Inc)., The 
Liquor, Hospitality 
and Miscellaneous 
Union, W A Branch 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Department of 
Health Medical 
Practitioners 
(Metropolitan 
Health Services) 
AMA Industrial 
Agreement 2011 
PSAAG 1/2011 

(Not 
applicable) 

The Minister for 
Health incorporated as 
the Board of the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Services Board, under 
s 7 of the Hospitals 
and Health Services 
Act 1927 (WA 

The Australian 
Medical Association 
(Western Australia) 
IncoRporated 

Acting Senior 
Commissioner P E 
Scott 

Agreement 
registered 

Department for 
Child Protection 
Secure Care 
Officers Agency 
Specific Agreement 
2011 PSAAG 
9/2010 

24/01/2011 The Director General 
of The Department for 
Child Protection, The 
Branch Secretary of 
the Civil Service 
Association of WA 
(Inc) 

N/A Acting Senior 
Commissioner P E 
Scott 

Agreement 
registered 

 
 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00064 
APPEAL AGAINST THE DECISION MADE ON 1 JUNE 2010 RELATING TO CONSULTATION WITH EMPLOYER 

RE SEVERANCE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL ROBERT WINZER 
APPELLANT 

-v- 
DEPARTMENT OF PLANNING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR P STEWART - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE TUESDAY 1 FEBRUARY 2011 
FILE NO PSAB 12 OF 2010 
CITATION NO. 2011 WAIRC 00064 
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Result Order issued 
Representation 
Appellant Mr R Winzer on his own behalf 
Respondent Mr R Hooker of counsel 
 

Order 
HAVING heard Mr R Winzer on his own behalf and Mr R Hooker of counsel on behalf of the respondent, the Public Service 
Appeal Board (the Board), pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT by close of business on Monday the 14th day of February 2011, the appellant shall advise the Board 
whether he wishes to proceed with his appeal: 

 (a) if the appellant does not wish to proceed with the appeal then he is to file a Notice of Discontinuance; 
 (b) if the appellant wishes to proceed with the appeal, by close of business on Monday the 28th day of 

February 2011, he is to file and serve upon the respondent written submissions as to the Board’s 
jurisdiction to deal with his appeal. 

2. THAT by close of business on Monday the 14th day of March 2011, the respondent shall file and serve upon the 
appellant a Response to those submissions. 

3. THAT by close of business on Monday the 21st day of March 2011, the appellant shall file and serve upon the 
respondent any Reply to the respondent’s submissions. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 29/2008 Tyana Marnie-Jane 

Lawless 
Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott A/SC Dismissed 17/11/2010 
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NOTICES—Union Matters— 

2011 WAIRC 00103 
NOTICE 

Consolidated FBM 14 of 2010 and FBM 2 of 2011 
It is by order of the Full Bench of the Industrial Relations Commission that FBM 14 of 2010 and FBM 2 of 2011 be consolidated in 
the one proceeding to be known as consolidated FBM 14 of 2010 and FBM 2 of 2011.   
NOTICE is given of an amended application by “The Australian Workers’ Union, West Australian Branch, Industrial Union of 
Workers” for the right, to the exclusion of any other organisation to represent under the Industrial Relations Act 1979, the industrial 
interests of all employees who are engaged in or about a Brickyard, in the State of Western Australia.   
FURTHER NOTICE is given of an amended application by “The Construction, Forestry, Mining and Energy Union of Workers” 
for the right to represent under the Industrial Relations Act 1979 the industrial interests of all employees engaged by nominated 
Enterprises in brickyards, potteries, porcelain works, tileries, cement tile factories and in rof tile fixing, to the exclusion of the 
Australian Workers’ Union, West Australian Branch, Industrial Union of Workers.   
The applications are made pursuant to Section 72A of the Industrial Relations Act 1979.  Copies may be inspected on the 16th 
Floor, 111 St Georges Terrace, Perth.  
The matters have been listed before the Full Bench at 10:30 am on Monday 9 May 2011 and 10:30 am Tuesday 10 May 2011 in 
Court 3 (Floor 18).   
Any person who wishes to be heard in relation to the applications must file a notice of application to be heard in triplicate (Form 1), 
setting out the grounds on which the person claims sufficient interest to be heard in relation to the application and serve it on the 
applicant at least 7 days before the above date of hearing in accordance with Regulation 73 of the Industrial Relations Commission 
Regulations 2005. 

S. HUTCHINSON  
Deputy Registrar 

9 February 2011 
 

 

2011 WAIRC 00104 
NOTICE 

FBM 6 of 2009 
Notice is given of an application by The Construction, Forestry, Mining and Energy Union of Workers to the Full Bench of the 
Western Australian Industrial Relations Commission for the alteration to Rule 16 – Executive and Organisers.  The proposed 
alteration is seeking to provide that each office of the State organisation can be held by persons holding the corresponding office in 
the State organisation’s counterpart Federal body.   
The matter has been listed before the Full Bench at 10.30 am on Thursday, 7 April 2011 in the Court 3 (Floor 18).  A copy of the 
Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   

S. HUTCHINSON  
Deputy Registrar 

9 February 2011 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2010 WAIRC 01102 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN BAMFORD 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 133 OF 2010 
CITATION NO. 2010 WAIRC 01102 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00044 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVE COTTERELL 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S OSHT 118 OF 2010 
CITATION NO. 2011 WAIRC 00044 
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Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00081 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES WAYNE BARRY FLOOD 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 2 OF 2010 
CITATION NO. 2011 WAIRC 00081 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01098 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES PATRICK HEATHCOTE 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 124 OF 2010 
CITATION NO. 2010 WAIRC 01098 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01101 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LUKE JONES 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 130 OF 2010 
CITATION NO. 2010 WAIRC 01101 
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Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00080 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN KREPP 

APPLICANT 
-v- 
THISTLE FABRICATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 75 OF 2010 
CITATION NO. 2011 WAIRC 00080 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01099 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES TONY NICHOLSON 

APPLICANT 
-v- 
ANDRECO HURL REFRACTORY SERVICES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 126 OF 2010 
CITATION NO. 2010 WAIRC 01099 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01100 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVID SENKELDAM 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 129 OF 2010 
CITATION NO. 2010 WAIRC 01100 
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Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00079 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES NIRAI TAIPA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 58 OF 2010 
CITATION NO. 2011 WAIRC 00079 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00065 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY  

APPLICANT 
-v- 
WAYNE OREILY (MAGWEST TRANSPORT)  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE TUESDAY, 25 JANUARY 2011  
FILE NO/S RFT 17 OF 2010  
CITATION NO 2011 WAIRC 00065 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 5.  

Result Application upheld order issued. 
Representation  
Applicant Mr D Donnelly 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me application RFT 17 of 2010 brought before the Tribunal by the applicant against the respondent in relation to 
a payment claim as defined under the Owner-Drivers (Contracts and Disputes) Act 2007 (“the OD Act”). The evidence before 
the Tribunal from the applicant, Mr Donnelly, is as follows.   

2 By an oral contract entered into on or about 25 January 2010, the applicant agreed as an owner-driver to cart goods on behalf 
of the hirer the respondent to the North-West of this State at an agreed rate of $1.80 per kilometre. Mr Donnelly, the applicant, 
informed the Tribunal in his evidence that he conducts the business of an owner-driver carting goods in a vehicle with a gross 
vehicle mass of more than 4.5 tonnes, as specified in s 3 of the OD Act. 

3 As a consequence of a telephone conversation with the respondent on 25 January 2010, I am satisfied that for the purposes of s 
5 of the OD Act an owner-driver contract was entered into between the applicant and the respondent for the transport of the 
goods to the North-West as outlined in Mr Donnelly's evidence.  

4 Mr Donnelly informed the Tribunal in his testimony that he duly set out on 25 January to travel to the North-West with a load 
of drill casings to be delivered to the BHP Yandi site, a distance of some 1,370 kilometres from Perth. Mr Donnelly testified 
that he arrived early in the morning of 26 January, presumably delivered the load and then returned to Perth. 

5 On his return to Perth, the applicant served upon the respondent a tax invoice statement dated 26 January 2010, which sets out 
the load from Perth to Yandi of 1,370 kilometres at the agreed rate of $1.80 per kilometre, with a total claim of $2,712 
inclusive of GST. That tax invoice statement was tendered as exhibit A1.  

6 Further work was performed by Mr Donnelly, it seems, in respect of which an invoice was rendered on 9 March 2010. That 
payment has now been made and is no longer an issue in these proceedings. According to Mr Donnelly's evidence, the 
respondent refused or failed, and has continued to refuse or fail, to pay the amount of $2,712 as claimed in accordance with the 
performance of the owner driver contract entered into on 25 January 2010. 

7 Also tendered through Mr Donnelly is exhibit A2, which is a Westpac Bank payment file details report dated 27 January 2010.  
This refers to a payment by Colby Drilling Company to Magwest Transport, the respondent, of an amount which Mr Donnelly 
says represented the work or part of the work performed by him on behalf of the respondent in his journey to Yandi.  

8 On the basis of the material before the Tribunal, I am satisfied on the evidence and I find that in accordance with the owner-
driver contract entered into between the applicant and the respondent, the respondent has refused to pay the applicant's 
payment claim.  Accordingly, the Tribunal has jurisdiction and will make an order in favour of the applicant; it being satisfied 
that the work was performed in accordance with the contract as entered into.  
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9 On the evidence before the Tribunal, the amount of $2,712 remains outstanding and has done so since 26 January 2010, 
approximately one year ago now. Accordingly, the Tribunal will make an order that the respondent pay the applicant the sum 
of $2,712 plus interest in the amount of $162.72, which is calculated in accordance with the Schedule to the OD Act. That rate 
of interest presently being 6 per cent, leads to a total amount of $2,874.72.  That amount will be payable within seven days of 
today and the Tribunal orders accordingly. 

 
 

2011 WAIRC 00066 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY 

APPLICANT 
-v- 
WAYNE OREILY (MAGWEST TRANSPORT) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 FEBRUARY 2011 
FILE NO/S RFT 17 OF 2010 
CITATION NO. 2011 WAIRC 00066 
 

Result Order issued 
Representation 
Applicant Mr D Donnelly 
Respondent No appearance 
 

Order 
Having herd Mr D Donnelly on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $2,874.72 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00067 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID VALLON OF DAD & DAVE TRANSPORT  

APPLICANT 
-v- 
WAYNE HASTIE & KERRY FLANAGAN OF MAGWEST TRANSPORT  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE TUESDAY, 25 JANUARY 2011  
FILE NO/S RFT 18 OF 2010  
CITATION NO 2011 WAIRC 00067 
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Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 4(2), 5, 14, 40(a)(i)  

Result Application upheld order issued. 
Representation  
Applicant Mr D Vallon 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me an application RFT 18 of 2010 by which the applicant claims the sum as amended of $8,474.74 against the 
respondent Wayne Hastie and Kerry Flanagan of Magwest Transport.  

2 The applicant has given evidence through Mr Vallon and has outlined the work he undertook for the respondent over various 
periods of time. Mr Vallon has testified that he is an owner-driver and conducts a business transporting goods in a heavy 
vehicle for the purposes of s 3 of the Owner-Drivers (Contracts and Disputes) Act 2007 (“the OD Act”), which I am satisfied is 
a vehicle with a gross vehicle mass of more than 4.5 tonnes. 

3 I am also satisfied on the evidence of Mr Vallon that the applicant and respondent entered into owner-driver contracts over 
various periods of time in return for which the applicant would cart goods on behalf of the respondent to various locations 
throughout the State of Western Australia.  

4 The Tribunal has before it through exhibit A1, a number of invoices and supporting documents over the period from 1 May 
2008 through to, and including, 16 September 2010, evidencing work performed for the respondent at various rates, carting 
various products.  

5 The Tribunal is satisfied on the evidence of Mr Vallon that the work as claimed was performed in accordance with owner-
driver contracts between the applicant and the respondent in the total sum of $8,474.74, which remains outstanding.  

6 The evidence of Mr Vallon is that some amounts in respect of some of the invoices have been paid, but self-evidently the 
majority of the amounts claimed remain outstanding. I am therefore satisfied on the evidence that the respondent is indebted to 
the applicant in the sum as claimed of $8,474.74.  

7 Accordingly, on the evidence the Tribunal finds that it is appropriate for an order to be made in favour of the applicant.  The 
order will be that within seven days of today, the respondent pay to the applicant the sum of $8,474.74 plus interest in the 
amount of $169.50, which the Tribunal will assess from the latest date of the invoices, that being September 2010, by reason of 
the difficulty in applying separate interest calculations from the outset back in mid-2008.  

8 So there will be an order therefore that the respondent pay to the applicant the total amount of $8,643.50 within seven days of 
today. 

 
 

2011 WAIRC 00068 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID VALLON OF DAD & DAVE TRANSPORT 

APPLICANT 
-v- 
WAYNE HASTE & KERRY FLANAGAN OF MAGWEST TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 FEBRUARY 2011 
FILE NO/S RFT 18 OF 2010 
CITATION NO. 2011 WAIRC 00068 
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Result Order issued 
Representation 
Applicant Mr D Vallon 
Respondent No appearance 
 

Order 
Having herd Mr D Vallon on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $8,643.50 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00029 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MTM TRANSPORT & LOGISTICS (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S RFT 30 OF 2010 
CITATION NO. 2011 WAIRC 00029 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Papa, Mr A Dzieciol of counsel 
Respondent Ms B Gretch  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00030 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MTM TRANSPORT & LOGISTICS (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S RFT 32 OF 2010 
CITATION NO. 2011 WAIRC 00030 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Papa, Mr A Dzieciol of counsel 
Respondent Ms B Gretch  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SPECIAL EDITION 

NOTICES—Award/Agreement matters— 

2011 WAIRC 00145 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. A 1 of 2010 

APPLICATION FOR A NEW AWARD ENTITLED 
“LOCAL GOVERNMENT EMPLOYEES (WESTERN AUSTRALIA) AWARD, 2011” 

NOTICE is given that an application was made to the Commission, on 17 February 2011, by the  
Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth, under the Industrial 
Relations Act 1979, to amend the application for the above named Award, as previously published on 27 October 2010 ((2010) 
90 WAIG 1618). 
The amendments are to replace Clause 5 and insert Clause 6 as published hereunder. 

5. SCOPE 
This award shall apply throughout Western Australia to local government authorities and their employees who are 
eligible to be members of the Unions and to the Unions, their officers and their employees. 
This award does not apply to employers who are national system employers as defined by the Fair Work Act 2009. 
6. PARTIES BOUND 
This award shall be binding on the Local Authorities named in the First Schedule in respect of all their employees 
whether members of the Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of 
Workers, Perth, and/or the Western Australian Municipal, Administrative, Clerical and Services Union of Employees or 
not, whose wages and conditions of employment are determined by this award, and on the Western Australian Municipal 
Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth and its members and the Western Australian 
Municipal, Administrative, Clerical and Services Union of Employees and its members.  

A copy of the proposed Award may be inspected at my office at 111 St. Georges Terrace, Perth. 
(Sgd.)  J SPURLING, 

[L.S.] Registrar. 
 
18 February 2011 
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FULL BENCH—Appeals against decision of Industrial Magistrate— 

2011 WAIRC 00192 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00192 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER S J KENNER 

HEARD : THURSDAY, 27 JANUARY 2011 
DELIVERED : FRIDAY, 11 MARCH 2011 
FILE NO. : FBA 22 OF 2010 
BETWEEN : LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WEST AUSTRALIAN 

BRANCH 
Appellant 
AND 
THE MINISTER FOR HEALTH 
Respondent 

 

ON APPEAL FROM: 
Jurisdiction : Industrial Magistrate’s Court 
Coram : Industrial Magistrate G Cicchini 
Citation : [2010] WAIRC 01210; (2010) 90 WAIG 1868 
File No : M 117 of 2010 
 

CatchWords : Industrial Law (WA) - Application for interim order preventing the contravention of or a 
failure to comply with an industrial agreement - Alleged failure to comply with WA Health - 
LHMU - Support Workers Industrial Agreement 2007 - Power to make orders in the form of 
injunctive relief - Principles considered - Industrial Relations Act 1979 (WA) s 26(1)(a), 
s 26(1)(b), s 37, s 41, s 41(4), s 41(5), s 41(6), s 83, s 83(1), s 83(4), s 83(5), s 83(7), s 84(2); 
Public Sector Management Act 1994 (WA) s 3(5), s 5(1)(c)(iii), s 45, s 53; Hospitals and 
Health Services Act 1927 (WA) s 2, s 3, s 3(2), s 5, s 5A, s 5A(1), s 7, s 7(1), s 7(2), s 7A, 
s 7A(1), s 7A(2), s 15, s 15(2), s 15(3), s 16, s 18, s 18(1)(a)(i), s 19, s 19(1); Industrial 
Magistrates Courts (General Jurisdiction) Regulations 2005 (WA) reg 5, reg 35(4), reg 72. 

Result : Appeal dismissed 
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Representation: 
Appellant : Mr R L Hooker (of counsel) 
Respondent : Mr G T W Tannin SC and Mr R Bathurst (of counsel) 
 

Case(s) referred to in reasons: 
Amcor Ltd v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241 
Australian Broadcasting Corporation v O’Neill (2006) 227 CLR 57 
Bailey v Matthews [2004] WAIRC 11593; (2004) 84 WAIG 1392 
Brown v President, State School Teachers’ Union (1989) 69 WAIG 1390 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v QR Ltd 

[2010] FCA 591 
Council of Civil Service Unions v Minister for the Civil Service [1984] 3 All ER 935 (HL) 
Dunn v R [1896] 1 QB 116 
Federated Clerks’ Union of Australia, Industrial Union of Workers, WA Branch v George Moss Ltd (1990) 70 WAIG 3040 
George A Bond & Co Ltd (in liquidation) v McKenzie [1929] AR (NSW) 498 
Kucks v CSR Ltd (1996) 66 IR 182 
Merredin Customer Service Pty Ltd as trustee for Hatch Family Trust t/a Donovan Ford/Merredin Nissan and Donovan Tyres v 

Green [2007] WAIRC 01150; (2007) 87 WAIG 2789 
Minister for Youth and Community Services v Health and Research Employees’ Association of Australia, NSW Branch (1987) 

10 NSWLR 543 
Palermo v Rosenthal [2011] WAIRC 00069 
QR Ltd v Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia 

[2010] FCAFC 150 
Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union (1987) 67 WAIG 1097 
Ryder v Foley [1906] HCA 61; (1906) 4 CLR 422 
Twinside Pty Ltd v Venetian Nominees Pty Ltd [2008] WASC 110 
Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 1437 
Case(s) also cited: 
Construction, Forestry, Mining and Energy Union v Kavanagh [2008] WASC 146 
Civil Service Association of Western Australia Incorporated v Director General, Department of Consumer and Employment 

Protection (2002) 82 WAIG 458 
Health Services Union of Western Australia (Union of Workers) v Director General of Health (2008) 88 WAIG 543 
United Group Resources Pty Ltd v Calabro (No 2) [2010] FCA 71 and (No 3) [2010] FCA 115 
 

Reasons for Decision 
SMITH AP: 
The Appeal 
1 This is an appeal instituted under s 84(2) of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is against an order 

of the Industrial Magistrate’s Court made on 7 December 2010 in M 117 of 2010.  The order appealed against is that the 
appellant’s application for an interim order restraining the respondent pursuant to s 83(7) of the Act be dismissed.   

The Application before the Industrial Magistrate’s Court  
2 In an application filed on 19 November 2010, the union in the statement of claim sought pursuant to s 83(5) and s 83(7) of the 

Act that pending the outcome of the substantive claim, the respondent be restrained from entering into any contract with Serco 
Australia Pty Ltd (Serco) in relation to Fiona Stanley Hospital as it alleged that the respondent in negotiations with Serco had 
breached cl 11.13 of the WA Health – LHMU – Support Workers Industrial Agreement 2007 (the Industrial Agreement).   

3 It is common ground that the respondent intends to soon execute a contract with Serco for Serco to employ employees at Fiona 
Stanley Hospital whose functions and/or duties are identical to or substantially similar to, functions and/or duties carried out by 
employees covered by the Industrial Agreement.   

4 Pursuant to s 83(5) of the Act, the union sought the following substantive relief: 
(a) an order restraining the respondent from further contravention of cl 11.13 of the Industrial Agreement; and 
(b) a penalty be imposed on the respondent for contravention of the Industrial Agreement and the penalty be paid to 

the union pursuant to s 83(4) of the Act.   
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5 Clause 11.13(a) and cl 11.13(b) of the Industrial Agreement relevantly provides: 
(a) The parties recognise the importance of promoting long term job security and career development for employees 

subject to this Agreement. 
(b) With the exception of those contracts for services currently in existence, there will be no contracting out or 

privatisation of functions or duties performed by directly employed workers during the life of this Agreement. 
6 The statement of claim filed by the applicant states as follows: 

(a) The respondent is constructing and proposes to operate a hospital named the Fiona Stanley Hospital as a tertiary 
hospital on Murdoch Drive, Murdoch. 

(b) The respondent proposes to employ at Fiona Stanley Hospital employees with functions and/or duties identical to, 
or in the alternative substantially similar to, functions and/or duties performed by classifications of employees 
listed at cl 19.2 - Classifications of the Industrial Agreement. 

(c) The meaning of cl 11.13 of the Industrial Agreement is that the respondent has been at all material times, and 
continues to be, precluded from the contracting out or privatisation of the functions and/or duties of its employees 
covered by the Industrial Agreement intended to be, or who may be, employed at Fiona Stanley Hospital. 

(d) In, or prior to November 2009, the respondent decided to contract out or privatise the functions and/or duties of 
employees covered by the Industrial Agreement intended to be employed at Fiona Stanley Hospital. 

(e) In, or about November 2009, the respondent issued invitations to tender for the contracting out or in the 
alternative privatising the functions and/or duties of employees covered by the Industrial Agreement intended to 
be employed at Fiona Stanley Hospital. 

(f) After November 2009, but prior to 19 October 2010, the respondent considered tenders from companies wishing 
to enter into negotiations for the contracting out or in the alternative privatising the functions and/or duties of 
employees covered by the Industrial Agreement intended to be employed at Fiona Stanley Hospital. 

(g) On 19 October 2010, the respondent announced that Serco had been chosen as the preferred tenderer for the 
provision of non-clinical facilities management and support services at Fiona Stanley Hospital. 

(h) The conduct of the respondent constituted engaging in contracting out or in the alternative privatising the 
functions and/or duties of employees covered by the Industrial Agreement intended to be employed at Fiona 
Stanley Hospital. 

Industrial Magistrate’s Reasons for Decision 
7 In making the decision to dismiss the application, the learned Industrial Magistrate found the following facts: 

(a) The State of Western Australia (the State) is building a new hospital at Murdoch known as the Fiona Stanley 
Hospital.  Brookfield Multiplex won contracts to build the Hospital and commenced construction in 2009.  
Practical completion of the Hospital is due to occur in December 2013.  Between December 2013 and May 2014, 
equipment that is not already installed by the builder will be moved into the hospital and a program of testing 
facilities and staff training will occur with a view to commencing services in May 2014. 

(b) The State has decided to introduce a system whereby most of the facilities management services will be provided 
by an independent organisation.  Serco has been appointed as the preferred proponent in the process, and contract 
negotiations between the State and Serco are currently occurring.  It is envisaged that the contract will be for an 
initial term of 10 years with options for the State to extend the contract. 

(c) If Serco is awarded the contract, it will have an immediate and significant role in the design and construction of 
the hospital.  It will be required to provide advice in a number of areas relating to facilities management that will 
influence the final construction outcome.  By way of example, kitchens and the sterilising service areas are being 
constructed as bare shells.  Serco will be required to provide advice to the builder concerning where to locate 
facilities such as power points, taps and steam supplies.  As part of its role Serco will design and implement 
various new technologies.  This process will involve liaising with the builder, as the implementation of new 
technologies will affect the building design. 

(d) The State is concerned that if there is a delay in signing of a contract with Serco the commencement of works will 
be impeded which will adversely impact the practical completion and opening dates for the Hospital.  The 
monetary cost of a delay in the opening of the Hospital has been estimated to be between $250,000 and $400,000 
per day. 

(e) The union is very concerned that a significant number of its members will be seriously disadvantaged if the 
contract with Serco is signed.  The union fears that if its members’ functions and duties are contracted out its 
members will lose coverage under the Western Australian industrial relations system resulting in a reduction of 
their industrial rights.  As private sector employees they will not have access to the public sector service systems 
of appointment, discipline and support.  They will also be vulnerable to their employer going out of business.  The 
union believes that industrial disharmony will likely result.  It foreshadows difficulty in retaining staff which will 
result in a diminution in both the quality and numbers of staff.  It also considers that the likely result will be the 
‘immoral and downward pressure on wages’. 

(f) The union believes that by entering into a contract with Serco the respondent and the State will be doing 
something which was agreed would not be done.  It points out that it was agreed in the Industrial Agreement that 
the contracting out or privatisation of functions and duties of those workers falling within classifications specified 
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in the Industrial Agreement would not occur.  It says that the Industrial Agreement was not restricted to a certain 
set of hospitals.  It applies to all staff present and future within the life of the Industrial Agreement, which is still 
current. 

(g) The union is of the view that by negotiating with Serco, the State and therefore the Minister, is contracting out or 
privatising the functions or duties of staff within the scope of the Industrial Agreement and therefore is in breach 
of the Industrial Agreement.  It believes that a further breach of the Industrial Agreement will be committed if the 
State signs the contract with Serco.  Therefore, it is attempting to prevent the State and Serco from entering into 
the contract on the basis that it contravenes the Industrial Agreement. 

8 When considering the application for interim relief, the learned Industrial Magistrate had regard to the matters stated in the 
union’s statement of claim and s 83(1) of the Act which provides for the enforcement of an industrial agreement.  The learned 
Industrial Magistrate also had regard to the fact that there was no dispute about the fact that the union and the respondent are 
covered and bound by the Industrial Agreement which is an instrument to which s 83(1) of the Act applies.   

9 The learned Industrial Magistrate observed that cl 11.13(a) and cl 11.13(b) of the Industrial Agreement was of particular 
relevance in this claim.  He then considered: 

(a) The union’s argument that the meaning to be given to cl 11.13 of the Industrial Agreement is that the respondent 
is precluded from contracting out or privatising the functions and/or duties of its employees covered by the 
Industrial Agreement, intended to be, or who may be employed, at Fiona Stanley Hospital; 

(b) The contention by the union that by entering into negotiations with Serco the respondent has contravened, or has 
failed to comply with, the Industrial Agreement; 

(c) The assertion by the union that the respondent is contracting out or privatising the same or substantially similar 
functions and/or duties of employees within the classifications of employees listed in the Industrial Agreement.  
In particular the assertion that issuing invitations to tender and by the announcement that Serco had been chosen 
as the preferred tenderer for the provision of non-clinical facilities management and support services at the 
Hospital, the respondent was contracting out or privatisation in contravention of the Industrial Agreement; and 

(d) The argument by the union that the execution of a contract with Serco which is anticipated to take place will 
amount to a further breach of the Industrial Agreement and thus it sought to restrain the respondent by an order 
made under s 83(7) of the Act. 

10 The Industrial Magistrate then had regard to s 83(5) to s 83(7) of the Act.   
11 Section 83 provides: 

(1) Subject to this Act, where a person contravenes or fails to comply with a provision of an instrument to which this 
section applies any of the following may apply in the prescribed manner to an industrial magistrate’s court for the 
enforcement of the provision — 
(a) the Registrar or a deputy registrar; 
(b) an industrial inspector; 
(c) in the case of an award or industrial agreement, any organisation or association named as a party to it; 
(d) in the case of an award, industrial agreement or order, an employer bound by it; 
(e) any person on his or her own behalf who is a party to the instrument or to whom it applies; 
(f) if an employee under an employer-employee agreement is a represented person, a representative acting on 

his or her behalf. 
(2) In this section — 

instrument to which this section applies means — 
(a) an award; 
(b) an industrial agreement; 
(c) an employer-employee agreement; and 
(d) an order made by the Commission, other than an order made under section 23A, 32, 44(6) or 66. 

(3) An application for the enforcement of an instrument to which this section applies shall not be made otherwise than 
under subsection (1). 

(4) On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order — 
(a) if the contravention or failure to comply is proved — 

(i) issue a caution; or 
(ii) impose such penalty as the industrial magistrate’s court thinks just but not exceeding $2 000 in the 

case of an employer, organisation or association and $500 in any other case; 
or 

(b) dismiss the application. 
(5) If a contravention or failure to comply with a provision of an instrument to which this section applies is proved 

against a person as mentioned in subsection (4) the industrial magistrate’s court may, in addition to imposing a 
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penalty under that subsection, make an order against the person for the purpose of preventing any further 
contravention or failure to comply with the provision. 

(6) An order under subsection (5) — 
(a) may be made subject to any terms and conditions the court thinks appropriate; and 
(b) may be revoked at any time. 

(7) An interim order may be made under subsection (5) pending final determination of an application under 
subsection (1). 

(8) A person shall comply with an order made against him or her under subsection (5). 
Penalty: $5 000 and a daily penalty of $500. 

12 The Industrial Magistrate also had regard to the modified order sought by the union which was as follows: 
The Respondent be restrained from taking any step to negotiate or facilitate any contracting out or privatisation of any 
function and/or duties of directly employed workers during the life of the Agreement whether by facilitating or 
negotiating the contract with Serco or others. 

13 The Industrial Magistrate then considered the affidavits sworn by Ms Carolyn Smith, the Assistant Secretary of the union.   
14 After having regard to the evidence and the contentions put forward by the union, the learned Industrial Magistrate found: 

(a) An enforcement of an industrial instrument pursuant to s 83(1) of the Act requires an actual contravention or 
failure to comply.  The proper institution of proceedings under that sub-section is predicated on a contravention or 
failure to comply having occurred.   

(b) Leaving aside the fact that it is the State and not the respondent which is negotiating with Serco, the act of 
negotiation to enter into a contract, of itself cannot constitute contracting out or privatisation.  A legally binding 
contract has not thus far been concluded.  It may never eventuate.  Consequently when regard was had to the 
evidentiary material, there did not appear to be a breach of the Industrial Agreement.   

(c) If and when a contract is signed that might give rise to an allegation of a contravention or failure to comply.   
(d) On a proper analysis of the union’s case, the evidentiary material established that the real complaint of the union 

was that the respondent intends to execute the contract with Serco.  Properly characterised the union’s concern 
was with respect to a prospective breach of the Industrial Agreement.  A prospective breach is not actionable 
under s 83 of the Act:  Bailey v Matthews [2004] WAIRC 11593; (2004) 84 WAIG 1392.   

(e) The Industrial Magistrate’s Court does not have jurisdiction to deal with an alleged prospective breach of an 
industrial agreement, and without further evidence there did not appear to be a serious question to be tried.   

(f) It was doubtful whether the union could establish that the conduct of the respondent complained of is that of a 
party to the Industrial Agreement as the definition of ‘employer’ in cl 3 of the Industrial Agreement is defined to 
mean any of the employers referred to in cl 5.2(b) and cl 5.3(c) of the Industrial Agreement which have the effect 
that the respondent is only an employer party to the Industrial Agreement in his incorporated capacity as the 
Boards of the hospitals formerly comprised in the Metropolitan Health Service Board, Peel Health Services Board 
and the WA Country Health Service.   

(g) It is the State and not the Minister for Health who will, if negotiations are successful, be entering into a contract 
with Serco.  When making this finding the learned Industrial Magistrate had regard to an affidavit sworn by 
Bradley Charles Sebbes on 29 November 2010 who said that if negotiations with Serco are successful the State of 
Western Australia will be a party to the contract.   

(h) The union’s contention that the State and the Minister are interchangeable as if they are one and the same person 
was wrong; that clearly they are not one and are distinct legal entities.   

(i) The Industrial Magistrate’s Court does not have power to bind parties that are not before it, and the proposed 
order sought could not bind the State of Western Australia and/or Serco.   

15 The learned Industrial Magistrate also had regard to an argument put forward by the respondent that the Industrial Magistrate’s 
Court may not issue an interim order under s 83(5) and s 83(7) of the Act unless a contravention or failure to comply is proved.  
The Industrial Magistrate rejected that argument and found that to construe that provision in that way would make it 
ineffectual.  He found that the provision was to be construed as giving the Industrial Magistrate’s Court the power to make 
interim orders where the evidence supports the allegation of an alleged contravention or failure in order to prevent further 
contravention or failure, and it follows that in an appropriate case the Industrial Magistrate’s Court may exercise its power by 
making interim orders pursuant to s 83(7). 

The Notice of Appeal 
16 The notice of appeal was filed on 14 December 2010.  The grounds of the appeal are as follows: 

1. The learned Industrial Magistrate erred in law in misconstruing s 83 of the Industrial Relations Act 1979 (WA) 
(the Act) and thereby failing properly to exercise his jurisdiction to determine whether to grant orders under 
s83(5) and (7) of the Act in failing to find that: 
(a) the power conferred by s83(7) of the Act to make an interim order pending final determination of an 

application under s83(1) does not require the finding of an actual contravention of, or failure to comply 
with, an instrument to which s 83 applies; 
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(b) the substantive application brought by the Appellant and the evidence led in support of the application for 
interim orders did make identifiable allegations of actual breaches of clause 11.13 of the WA Health – 
LHMU – Support Workers Industrial Agreement 2007 (the Agreement); and 

(c) if there were a serious question to be tried concerning those allegations of actual breaches of clause 11.13 
of the Agreement, then, subject to the balance of convenience favouring the making of the interim order 
sought by the Appellant, the court had jurisdiction to make the interim order accordingly. 

2. The learned Industrial Magistrate erred in law and in fact in failing to conclude that there was, on the evidence led 
on the application for interim orders, a serious question to be tried that the Respondent has breached clause 11.13 
of the Agreement when: 
(a) it is strongly arguable that the conduct of the Respondent disclosed in the evidence constitutes a 

"contracting out" and/or a "privatisation" of the functions or duties performed by directly employed 
workers during the life of the Agreement contrary to clause 11.13(b) of the Agreement, notwithstanding 
the evidence of the Respondent that any formal execution of a contract to impose legally binding 
obligations in respect of that "contracting out" or "privatisation" of those functions or duties is likely to be 
entered into by the State of Western Australia. 

(b) it is, further, strongly arguable that the conduct by or on behalf of the Respondent disclosed by the 
evidence occurred in the Respondent’s capacity as a party to the Agreement and not in some other, 
unidentified capacity. 

3. The learned Industrial Magistrate erred in law and in fact in concluding: 
(a) expressly, that as the evidence stands the Appellant cannot demonstrate any contravention or failure to 

comply with the Agreement; and 
(b) by implication, that there is no serious question to be tried justifying the preservation of the status quo 

pending trial by making an interim order restraining the Respondent from taking any step to negotiate or 
facilitate any contracting out or privatisation of any functions and/or duties of directly employed workers 
during the life of the Agreement whether by facilitating or negotiating the contract with Serco, or 
otherwise,  

when: 
(c) the meaning of clause 11.13(b) of the Agreement is to prohibit, among other things, conduct by or on 

behalf of the Respondent of the kind disclosed in the evidence, which conduct includes: 
(i) inviting private interests to tender for a contract for facility management and support services at 

Fiona Stanley Hospital; 
(ii) selecting a preferred bidder from the private sector to provide those services; 
(iii) contract negotiations which are presently occurring between representatives of the Respondent 

and that preferred bidder; 
(iv) expressly stating that most of the non-clinical tasks that are performed by staff employed by WA 

Health will be undertaken by privately employed staff at Fiona Stanley Hospital; 
(v) expressly stating that the Shenton Park campus of Royal Perth Hospital will be closed, that there 

will be job losses at Royal Perth Hospital Wellington Street campus, and that those services are 
being transferred to Fiona Stanley Hospital; and 

(vi) expressly stating that Swan Districts Hospital is to be closed and a private operator will be 
operating the Midland Health Campus. 

17 The appellant seeks orders on appeal that: 
A. The appeal be allowed. 
B. The decision of the learned Industrial Magistrate dismissing the Appellant’s application be varied and an interim 

order be made of the kind sought by the Appellant in the terms sought, as varied, at first instance. 
C. In the alternative to B above, the decision of the learned Industrial Magistrate dismissing the Appellant’s 

application be quashed and the matter be remitted to the Industrial Magistrate’s Court for further hearing and 
determination according to law. 

The Appellant’s Submissions 
18 The appellant’s counsel made a strong submission that the interpretation of industrial instruments must have regard to the 

principle that for the scheme of regulation and its enforcement of industrial relations enacted under the Act to work and 
maintain credibility, there is a critical role of the Commission in holding negotiating parties to the bargains they strike and 
which are subsequently registered as industrial agreements.  In addition, the body of now orthodox authority concerning 
construction and application of industrial agreements recognises the importance of substance, and giving effect to the apparent 
intent of negotiating parties and does not find distinctions which attempt to avoid or evade that common intent.  Thus industrial 
reality is to be recognised in interpreting documents and narrow or pedantic approaches to interpretation should not be taken.  
Inherent in that line of authority is a striving to avoid outcomes of inconvenience or injustice.  It is through these principles that 
the appellant says the relevant clauses of the Industrial Agreement should be interpreted.   
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19 The fundamental basis of the appellant’s argument is a contention that the learned Industrial Magistrate misapprehended the 
extent and import of the appellant’s evidence and too narrowly assessed the substance of the role of the Minister for Health as 
a respondent to the Industrial Agreement.  Behind this argument, is an argument that at all material times the Minister for 
Health in making the statements and carrying out the acts complained of made those statements and carried out those acts not 
only as a representative of executive government but also in the capacity of the incorporated entity of the hospitals that 
formerly comprised in the Metropolitan Health Service Board.  They say this inference can be drawn from the relevant 
provisions of the Hospitals and Health Services Act 1927 (WA) and from the documents which were tendered into evidence, in 
particular the Expression of Interest (AB 14 – 59).   

20 The second important part of the appellant’s argument is that the evidence given by Ms Smith provided evidence of actual 
breaches of the Industrial Agreement and it was not open or necessary for the learned Industrial Magistrate to consider whether 
he had the power to deal with a prospective breach of an industrial agreement.   

21 The appellant contends that there was the substantial volume of evidence before the learned Industrial Magistrate about what 
the respondent (either directly, or on his behalf) had done to implement his intention to contract out and privatise functions or 
duties performed by union members.  That evidence included: 

(a) Ms Smith deposed in her affidavit made on 19 November 2010 (the first affidavit) that the respondent had issued 
a document from the South Metropolitan Area Service titled ‘Fiona Stanley Hospital Facilities Management and 
Support Services – Preferred Bidder Stage, October 2010’ (AB 85 – 89).  The document set out a number of 
questions and answers.  One of the questions asked was ‘How are facilities management and support services 
going to be delivered at Fiona Stanley Hospital?’  The answer given was as follows (AB 86):   

The staff who work at Fiona Stanley Hospital when it opens in 2014 will not perform support service and 
facilities management tasks in the same way staff currently do at existing hospitals.  One major change is 
that most of the non-clinical tasks that are performed by staff employed by WA Health in other public 
hospitals will be undertaken by privately employed staff. 

(b) Ms Smith said in her first affidavit that the Industrial Agreement was not restricted to a certain set of hospitals.  
Rather it was conceived and drafted to apply to all staff present and future within the life of the Industrial 
Agreement whose functions and duties came under the classifications in the Industrial Agreement.   

(c) The Expression of Interest issued on 17 December 2009 was issued by the respondent as the ‘Principal’ in 
contract negotiations, to organisations capable of providing facilities management services for the new Fiona 
Stanley Hospital.  It is common ground that those services encompass duties and functions performed by 
members of the appellant under the Industrial Agreement.  The covering page describes the ‘Principal’ as the 
Minister for Health (AB 16).  The ‘Facilities Manager’ is defined in the glossary to be ‘the person engaged by the 
Principal on behalf of the State of Western Australia under the facilities management contract to provide the 
services’ (AB 36).  The term ‘State’ is defined in the glossary as ‘the Crown in right of the State of Western 
Australia, any Department, agency or instrumentality of the State of Western Australia, any Minister (including, 
without limitation, the Principal) whether body corporate or otherwise and their respective employees, agents, 
contractors and consultants’ (AB 37).  Under cl 2.2 it is stated ‘the Principal will engage the facilities manager as 
a head contractor’ (AB 22).   

(d) The respondent announced on 19 October 2010 on behalf of the Government of Western Australia, that Serco had 
been selected from the private sector to provide non-clinical facilities management and support services at Fiona 
Stanley Hospital.  The announcement observed that ‘the Government’ would then begin contract negotiations 
with Serco with a view to finalising and agreeing on a range of contractual details (AB 83).  

(e) Whilst the affidavit of Mr Sebbes stated that the parties to the contract, if negotiations are successful, will be the 
State of Western Australia (AB 125), the appellant contends that the respondent represents the State of Western 
Australia and whilst he signs the contract on behalf of the State of Western Australia, at common law and 
pursuant to the express terms of the tender he is ‘part and parcel’ of the State which is the executive government 
of Western Australia.   

22 The appellant says in light of the evidence set out in the preceding paragraph, there was a serious question to be tried that the 
respondent had breached cl 11.13 of the Industrial Agreement.  In particular, when the Minister for Health says the government 
will begin contract negotiations with Serco with a view to finalising and reaching an agreement he does so as not the State in 
some narrow technical sense as a body politic, but as the State in a meaningful practical sense, by way of all those who 
undertake the function of executive government through agencies, the Minister for Health, whether body corporate or not, 
departments and senior public service officers who implement those decisions.  The appellant also says that what the Minister 
for Health is doing is part of the implementation of metropolitan health services.  Inherent in this argument is a contention that 
there is no separation at law of the functions and acts of the Minister for Health and those who act under his direction from the 
powers and duties of the Minister for Health as an incorporated Board of the former Metropolitan Health Service and the 
powers and duties as a government Minister for Health whose duty it is to provide health services in Western Australia.   

23 The appellant also says there was evidence before the learned Industrial Magistrate that representations have been made (by 
representatives of the State who are responsible to the Minister for Health), that functions and duties currently undertaken by 
employees who are presently employed covered by the Industrial Agreement will be undertaken by a private contractor.  In an 
affidavit sworn by Ms Smith on 1 December 2010 (the second affidavit) she deposed that she had a number of discussions with 
Marshall Warner from the Department of Health in negotiations for a Support Workers Agreement in 2010.  During 
negotiating meetings the issue of privatisation arose in connection with the use of fixed term contracts in the Department of 
Health whereby Mr Warner said on a number of occasions that employees on fixed term contracts as opposed to permanent 
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staff would be engaged at places where the intent was to privatise the services.  When asked to identify which services were to 
be privatised, she was informed by Mr Warner: 

(a) The Shenton Park Campus of Royal Perth Hospital would be closed. 
(b) There would be job losses at Royal Perth Hospital Wellington Street Campus because those services were being 

transferred to Fiona Stanley Hospital; and 
(c) Swan Districts Hospital would be closed and a private operator would be operating the Midland Health Campus 

(AB 119).  
24 In support of the argument that the capacities of the Minister for Health cannot be seen in some way as mutually exclusive, the 

appellant referred to the following provisions of the Hospitals and Health Services Act: 
(a) Section 5 provides that the general administration of the Hospitals and Health Services Act shall be under the 

control of the Minister. 
(b) Pursuant to s 5A(1), it is the duty of the Minister to provide, to such extent as he considers necessary to meet all 

reasonable requirements: 
(i) hospital accommodation; 
(ii) hospital service, whether at a public hospital or, if necessary on medical grounds, elsewhere; and 
(iii) health services. 

(c) ‘Hospital service’ is defined in s 2 to include accommodation, maintenance, care, and all other services rendered, 
goods supplied or work done at, by or on behalf of a public hospital.   

(d) Section 7(1) provides where a hospital board is abolished the management and control of the hospital is vested in 
the Minister, and under s 7(2) whilst the Minister is deemed to be the board he has all the duties, powers and 
functions of a board, and all property which would vest in a board of a hospital vests in the Minister.  (It is 
common ground in this matter that no board has yet been established for Fiona Stanley Hospital). 

(e) Under s 7A(1) the Minister has the general power to establish depots and supply equipment, stores, drugs and 
other hospital requisites to public hospitals and for the purposes of any public health service provided under any 
Act administered by the Minister.   

(f) Section 18 sets out the functions of hospital boards and provides a number of powers to a hospital board, and s 19 
provides the power of a board to appoint officers and servants.  Under s 18(1)(a)(i) the Minister as a board is 
responsible for the control, management, and maintenance of the public hospital or hospitals for which it is or has 
been appointed.   

25 The appellant says that whether s 7 operates or not, the Minister for Health has a duty to provide health services and a hospital 
service is a subset of that.  The appellant argues the Minister for Health when exercising power under s 7(2) of the Hospitals 
and Health Services Act as the board of the former Metropolitan Health Service one of his functions is to provide health 
services as he sees fit as a board.  So they say that at all material times in relation to the acts complained of, the Minister was 
and is implementing the duties, powers and functions of what was previously the Metropolitan Health Service Board.  
Importantly they say pursuant to s 7A(2) of the Hospitals and Health Services Act the Minister may: 

(a) enter into contracts and make arrangements on such terms and conditions, which may include the payment of 
charges, as the Minister thinks fit; or 

(b) make arrangements for the provision of services by an agency or agencies. 
26 The appellant contends s 5A, s 7(2), s 18 and s 19 of the Hospitals and Health Services Act contemplate that the Minister for 

Health provides health services as a general duty whether he is acting in the place of a board or not.  If he is standing in the 
shoes of the board he is a body corporate and as part of that function he can enter into contracts and make arrangements under 
s 7A(2) and s 19(1) of the Hospitals and Health Services Act.   

27 It is submitted that this construction is compatible with the manner of functions of executive government that ministers or 
employing authorities undertake from time to time in relation to other agencies outside of those in health.  For example, the 
appellant’s counsel referred in argument to the effect of s 3(5) of the Public Sector Management Act 1994 (WA) (PSM Act) 
which provides that a reference in the PSM Act:  

(a) to a person being employed by an employing authority; or 
(b) in relation to a person, to an employing authority as being his or her employing authority, 
shall, if the person was appointed under this Act for and on behalf of the State, be construed as a reference to the person 
being so employed for and on behalf of the State or as a reference, in relation to the person, to the employing authority as 
being his or her employing authority for and on behalf of the State, as the case requires. 

28 Chief executive officers are employed for and on behalf of the State:  s 45 of the PSM Act.  So too are persons appointed by an 
employing authority to the senior executive service:  s 53 of the PSM Act.  Consequently it is argued that the idea of mutual 
exclusivity between Ministers of the Crown and senior executives undertaking important government functions, whether those 
functions are employing people, granting licences or approvals or implementing health services is misconceived.   

29 The appellant contends there are several important factors in interpreting the text of cl 11.13(b) of the Industrial Agreement 
and these are as follows: 

(a) The proscription against contracting out is expressed in absolute terms. 
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(b) The heading to cl 11.13 itself – ‘Contracting out and Privatisation’ – reinforces the textual meaning of the clause 
as being concerned with the substance of what, on a fair and sensible reading, constitutes either or both a 
‘contracting out’ or a ‘privatisation’. 

(c) The proscription on contracting out or privatisation comes directly after a declaration, in cl 11.13(a) that the 
parties recognise the importance of promoting long term job security and career development for employees 
subject to the Industrial Agreement.  Thus they say any attempt to construe cl 11.13(b) narrowly will undermine 
the joint recognition expressed in cl 11.13(a). 

(d) The burden of the prohibition is one operating on the type of work undertaken by directly employed workers, 
namely their ‘functions or duties’.  The burden does not operate on any specific personality of the employees’ 
employing authority.   

30 Whilst the prohibition needs to be read in light of the scope of the Industrial Agreement itself, the appellant says cl 11.13(b) 
remains the starting point for its construction.  Industrial context and purpose are also relevant in construing the language 
chosen by the parties who have struck an agreement to regulate their employment.  Moreover, narrow or pedantic approaches 
to interpretation of an industrial instrument are misplaced.  Meanings which avoid inconvenience or injustice may reasonably 
be strained for, as recognised in the now frequently cited observations of Madgwick J in Kucks v CSR Ltd (1996) 66 IR 182 
(184); applied in Amcor Ltd v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241.  See also 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v 
QR Ltd [2010] FCA 591 [39], sustained on appeal as to liability: QR Ltd v Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of Australia [2010] FCAFC 150.   

31 The appellant also says that the context and consequences are important in considering the interpretation advanced on behalf of 
the respondent, namely that, unless and until a formal contract is executed for the provision of facilities management services 
at Fiona Stanley Hospital, there cannot be any conduct that constitutes a ‘contracting out or privatisation’.  The appellant 
contends that not only is such an interpretation ‘narrow’ which is disavowed in the statement of principle by Madgwick J in 
Kucks it also marginalises cl 11.13(b) and robs it of considerable sensible operation.  This is because:  

(a) Such a meaning is formalistic and legalistic and could not have been intended by the framers of cl 11.13 given the 
express recognition of the importance of promoting long term job security. 

(b) The respondent’s interpretation means that all steps taken which are directed to privatisation of services unless 
and until a legally binding contract is executed are not covered by cl 11.13(b). 

(c) If no action can be taken by the appellant or other party affected by cl 11.13(b) until a legally binding contract is 
entered into this would result in the capacity of a participant in industrial relations being severely affected and that 
could not be the intention behind the enforcement regime enacted in the Act.   

32 In relation to ground 1 of the appeal, the appellant says that there was a misconstruction of s 83 of the Act and a failure to 
properly exercise jurisdiction under s 83(7) and s 83(5) of the Act.  Whilst the appellant concedes that the learned Industrial 
Magistrate properly found that there is power to make an interim order pending final determination of an application which 
does not require the finding on actual contravention or failure to comply with an instrument to which s 83 applies, the learned 
Industrial Magistrate erred by finding that the evidentiary material did not appear to disclose a breach of the Industrial 
Agreement as the act of negotiation to enter into a contract of itself cannot constitute contracting out or privatisation.  They 
also say that the learned Industrial Magistrate also erred in finding that what was alleged by the appellant constituted a 
prospective breach when the evidence led in support of the application for an interim order made identifiable allegations of 
actual breaches of cl 11.13 of the Industrial Agreement.  The third part of ground 1 is that the appellant says there was a 
serious question to be tried concerning the allegations of actual breaches of cl 11.13.  They say the learned Industrial 
Magistrate should have considered the balance of convenience which the appellant says favoured the making of an interim 
order as sought by the appellant.   

33 Ground 2 asserts that the Magistrate erred in law and in fact in failing to conclude that there was a serious question to be tried 
that the respondent had breached cl 11.13 of the Industrial Agreement.  The appellant’s counsel made a submission that 
conduct of the respondent constitutes a ‘contracting out’ or ‘a privatisation’ and part of what the Minister has done is to 
implement health services within the State of Western Australia both pursuant to his general power to do so and ‘wearing his 
deemed incorporated hat standing in the shoes of’ the former Metropolitan Health Service Board.  The appellant also argues in 
this ground, that to say that the actual privatisation or contracting out has not occurred because the final formal step of 
executing the written contract and assuming a range of legal obligations has not crystallised, is a very narrow construction of 
cl 11.13(b). 

34 Ground 3 deals with similar issues to those raised in ground 2.  The appellant says that the learned Industrial Magistrate erred 
in failing to have regard to the modified relief sought for interim orders because he failed to have any proper regard to the 
terms of that relief that was ultimately sought.  The appellant says it was not their ‘real complaint’ that the respondent intends 
to execute a contract with Serco, but the grievance of the appellant goes beyond that, to the culmination of the respondent’s 
policy of privatisation.   

35 The appellant contends that the balance of convenience clearly favours the granting of relief.  Central to the consideration of 
this element is the maintenance of the status quo.  Whatever argument may be ultimately advanced on all of the evidence at 
trial, the appellant says it is clearly apparent for the purposes of interim relief that: 

(a) It is the express intention of the parties that, in the event of a grievance, complaint or dispute arising under the 
Industrial Agreement, the status quo will remain until the issue is resolved:  cl 51.1 and cl 51.9 of the Industrial 
Agreement.   
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(b) Claims for interim relief in the sphere of industrial relations recognise that a prudent exercise of jurisdiction 
warrants maintaining of the status quo pending a substantive hearing and determination.   

(c) The Commission has a legitimate function to ensure that parties to an industrial agreement are held to the terms of 
the agreement they have struck.   

(d) Merely to restrain the respondent in the manner sought in the form of relief put to the learned Industrial 
Magistrate would give rise to no apparent detriment to the respondent on the evidence led to date.  All the 
respondent’s plans for the delivery of health services at Fiona Stanley Hospital can still continue, save for those 
that do not prima facie contravene cl 11.13(b).  The respondent seemingly relies on the estimation made by 
Mr Sebbes in late November 2010, that a delay in the opening of Fiona Stanley Hospital would cost between 
$250,000 and $400,000 per day (AB 126 – 127).  Yet the appellant says it is not seeking to delay the opening of 
the hospital.  Its interest is to restrain the taking of steps to negotiate or facilitate the contracting out or 
privatisation of the function or duties of its members.    

(e) If the respondent is permitted to continue to take all steps within its power to facilitate the finalisation of a 
contract and its formal execution such a substantial step will be considerably more difficult to undo than it would 
be to prevent on an interim basis.   

(f) The trial of the substantive application can, for the appellant’s part, be efficiently case managed and programmed 
to occur, subject to the availability of the Industrial Magistrate’s Court, within a matter of weeks, rather than 
months.  The interim restraint need not subsist for any longer than is necessary to maintain the status quo pending 
an expedited trial.   

36 Moreover the appellant says that this is a clear case where it cannot be said that damages would be an adequate remedy to 
vindicate the appellant’s interest in ensuring that an industrial agreement of this Commission is observed should its substantive 
claim be established in due course.  Consequently, they say in all of the circumstances, an interim restraint until trial ordered 
by the Full Bench will satisfy the criteria identified by the common law of Western Australia and Australia and would be a just 
and expeditious outcome, compatible with s 26(1)(a) of the Act.   

The Respondent’s Submissions 
37 The respondent points out that the appellant’s statement of claim alleges only two breaches by the respondent of cl 11.13 of the 

Industrial Agreement, namely: 
(a) Announcing that Serco had been chosen as the preferred tenderer for the provision of non-clinical facilities 

management and support services at Fiona Stanley Hospital; and 
(b) Intending, or proposing, to execute a contract with Serco for Serco to employ employees at Fiona Stanley 

Hospital whose functions and/or duties are identical to, or substantially similar to, functions and/or duties carried 
out by employees covered by the Industrial Agreement. 

38 The appellant sought interim orders under the statutory regime of s 83 of the Act, and Industrial Magistrates Court Practice 
Direction No 1 of 2005.  Practice Directions are made pursuant to reg 72 of the Industrial Magistrates Courts (General 
Jurisdiction) Regulations 2005 (WA).  The appellant is required by paragraph 1 of Practice Direction No 1 of 2005 to outline 
their case/further and better particulars, in a schedule, in the form of Form 8.2.  The outline is required to specify, among other 
matters, the identity and nature of the provisions of the statutory instrument alleged to have not been complied with.  
Paragraph 10 of Practice Direction No 1 of 2005 also requires a party seeking an interim order to: 

(a) Lodge an originating claim specifying the alleged contravention or failure and the final orders sought.   
(b) Lodge an application in Form 6 with a supporting affidavit (Form 7) setting out the interim relief sought and the 

reasons for seeking such relief.   
39 The principal argument advanced on behalf of the respondent are that the breaches alleged by the appellant are not conduct by 

a party to the Industrial Agreement and are incapable in law of constituting a breach of cl 11.13 of the Industrial Agreement.  
Relevantly, it is argued that the Minister for Health may act in an incorporated capacity (a corporate sole) as a hospital board 
and also as a representative of the Western Australian Government.  The respondent says recognition of the Minister’s 
different legal capacities is not mere sophistry.   

40 The respondent says the learned Industrial Magistrate was not in error to examine whether the evidence led by the appellant 
supported the breaches of the Industrial Agreement that had been alleged and to decide the matter on that basis.  The 
respondent also says: 

(a) It is now not open to the appellant on appeal, through the guise of discussing the relief sought, to seek to introduce 
new alleged (prospective) breaches of the Industrial Agreement as interim orders under s 83 of the Act can only 
be granted in respect of the breaches of the relevant instrument which are alleged; 

(b) It is apparent that the varied order sought by the appellant arose from material in the second affidavit of 
Ms Smith.  That document was provided to the respondent on the day the application for the interim order was 
heard by the Industrial Magistrate on 1 December 2010; and 

(c) There was no application to amend the statement of claim by the appellant.   
41 In these circumstances the respondent says that whilst the Industrial Magistrate’s Court is not a court of pleadings the appellant 

is bound by the statement of claim.   
42 Pursuant to s 41(4) of the Act, an industrial agreement relevantly extends to and binds employers who are a party to an 

industrial agreement.  The term ‘employer’ is defined in cl 3 of the Industrial Agreement to mean ‘any of the employers party 
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to the agreement referred to in sub-clauses 5.2(b) and 5.2(c) of this agreement’.  The respondent points out that employers 
referred to in cl 5.2(b) and cl 5(2)(c) of the Industrial Agreement are: 

(a) The Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services Act as: 
(i) the hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii) the Peel Health Services Board, and 
(iii) the WA Country Health Service; 

(b) the Western Australian Drug and Alcohol Authority. 
43 The respondent says it is only in his incorporated capacity as the hospitals formerly comprised in the Metropolitan Health 

Service Board, the Peel Health Services Board and the WA Country Health Service, the respondent is an employer party to the 
Industrial Agreement.  The Industrial Agreement does not apply to the respondent acting in any other capacity.  Nor does the 
Industrial Agreement bind the Western Australian State Government generally. 

44 Clause 11.13(a) of the Industrial Agreement provides that the ‘parties recognise the importance of promoting long-term job 
satisfaction and career development for employees subject to this Agreement’.  The respondent points out that this principle is 
specifically limited to the parties to the Industrial Agreement and to the employees subject to the Industrial Agreement.  
Importantly the respondent says that in his incorporated capacity as the hospitals formerly comprised in the Metropolitan 
Health Service Board, the Peel Health Services Board and the WA Country Health Service, the respondent does not control or 
manage Fiona Stanley Hospital.   

45 The respondent also says that cl 11.13(b) of the Industrial Agreement only relevantly prohibits the Minister in his incorporated 
capacity as the hospitals formerly comprising the Metropolitan Health Service Board, the Peel Health Services Board and the 
WA Country Health Service from contracting out or privatising functions or duties.  In publishing the Expression of Interest 
and in announcing that Serco had been selected as the preferred bidder, the Minister for Health was acting on behalf of the 
State Government and was not acting in his incorporated capacity as the hospitals formerly comprising the Metropolitan Health 
Service Board, the Peel Health Services Board or the WA Country Health Service.  If negotiations are completed successfully 
with Serco, a contract between Serco and the Crown in the right of the State of Western Australia for the provision of facilities 
management services will be entered into.  The Minister for Health in his incorporated capacity as the respondent to the 
Industrial Agreement will not be a party to the Contract.   

46 The respondent says that even if the appellant’s artificially expansive interpretation of cl 11.13(b) proposed is accepted (that is, 
the Industrial Agreement applies to employees who may be employed at Fiona Stanley Hospital), there is no serious question 
to be tried as the contract will not be entered into by any party to the Industrial Agreement.  Consequently, the respondent says, 
the learned Industrial Magistrate was correct to take into account the fact that the appellant could not show that the actions of 
the Minister for Health complained of were the actions of a party to the Industrial Agreement and was correct in determining 
there was no serious question to be tried.  The amendment of the relief sought by the appellant did not alter its inability to show 
the breaches alleged were conduct of a party to the Industrial Agreement.   

47 The respondent also says by merely announcing that Serco was the preferred tenderer with whom further negotiations will take 
place and are taking place cannot amount to privatisation and cannot amount to contracting out and the conduct complained of 
is ‘a prospective breach’ or ‘prospective breaches’ over which the Industrial Magistrate’s Court has no jurisdiction:  Bailey. 

48 The respondent says that ground 1(a) cannot be made out as the learned Industrial Magistrate did not find that the power 
conferred by s 83(7) of the Act to make an interim order pending final determination of an application under s 83(1) of the Act 
required a contravention or failure to comply with an instrument to which s 83 applies to be proved before an interim order can 
be made (AB 116).  The respondent says, however, in order to obtain an interim order the claim must relate to matters which 
are capable of constituting a contravention or failure to comply with the provision of a relevant instrument and the breach or 
breaches alleged by the appellant do not meet this requirement. 

49 As to the balance of convenience raised in ground 1(c), where there is an accepted power to issue interim orders, the 
respondent contends the usual principles applicable to the granting of interim injunctions have been held to be relevant:  
Brown v President, State School Teachers’ Union (1989) 69 WAIG 1390, 1393.   

50 The principles that apply when a party is seeking an interim order must: 
(a) Make out a prima facie case, in the sense that the applicant must show a sufficient likelihood of success to justify 

the preservation of the status quo; and 
(b) Show that the inconvenience or injury which the applicant will be likely to suffer if an injunction were refused but 

the applicant were later successful at hearing outweighs the injury which the respondent would suffer if an 
injunction were granted but the respondent was later successful at hearing:  Australian Broadcasting Corporation 
v O’Neill (2006) 227 CLR 57 [65].   

51 The respondent points out that having found that the appellant had not made out a prima facie case, the learned Industrial 
Magistrate was not required to go on and consider the issue of balance of convenience.   

52 However, in the event that the Full Bench may be asked to consider the issue of balance of convenience the following matters 
are relevant: 

(a) As the apparent strength of the appellant’s case diminishes, the balance of convenience moves against the making 
of an order:  Twinside Pty Ltd v Venetian Nominees Pty Ltd [2008] WASC 110 [11].   

(b) The appellant’s action does not demonstrate an arguable case.   
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(c) The interim order sought is calculated to delay the practical completion and opening of Fiona Stanley Hospital.  
Any order that has that effect will have both a human cost, as needed hospital facilities will be delayed, and a 
financial cost of between $250,000 and $400,000 per day of delay:  Affidavit of Mr Sebbes (AB 125 – 127). 

(d) The Commission (like the Industrial Magistrate’s Court) does not have the power to bind parties that are not 
before it.  Neither party to the proposed contract (that is, the State and Serco) is before the Commission. 

(e) The appellant is seeking injunctive relief of a character that belongs in a superior commercial court.  It seeks relief 
against parties who are not present.  It also seeks to prevent legitimate economic and social activities of persons 
who are not parties to the Industrial Agreement. 

(f) If an injunction were being sought in the Supreme Court in Western Australia, it would ordinarily be necessary to 
serve the parties sought to be enjoined and to give an undertaking for damages:  Rules of the Supreme Court, 
O 52, r 1, r 9 and r 10; Supreme Court Practice Direction 4.3.4.  Despite the significant and irreparable harm 
which will be caused by any order which has the effect of delaying the opening of Fiona Stanley Hospital, there is 
no requirement to give an undertaking for damages in this Commission, and the Commission is not empowered to 
receive or enforce such an undertaking. 

(g) There is no requirement to grant an interim order to protect the employment of any employees covered by the 
Industrial Agreement.  No employees will have their employment terminated due to the opening of Fiona Stanley 
Hospital in 2014.  Nor will any employee be forced to accept employment with Serco in 2014:  Affidavit of 
Mr Warner (AB 138). 

(h) The status quo in relation to the employees subject to the Industrial Agreement is fully protected.  The fact that 
due to a properly constituted law of the Commonwealth of Australia (the Fair Work Act 2009), employees 
employed by Serco in 2014 are likely to come within the federal industrial relations system, rather than the 
Western Australian Industrial Relations Commission system in which the appellant operates, is not a factor 
relevant to whether an interim order should issue. 

Application to Adduce Fresh Evidence 
53 After submissions were heard on 27 January 2011, in a letter to the Full Bench dated 10 February 2011, the appellant made an 

application to adduce fresh or new evidence.  The fresh or new evidence consists of the following statements in a letter to the 
secretary of the appellant, Mr David Kelly, from Mr Warner dated 10 February 2011 that: 

• The decision on the preferred scope of private sector involvement in the provision of facilities management and 
support services at the Fiona Stanley Hospital will be taken in due course by State Cabinet.  It is unlikely that a 
decision will be sought from Cabinet before April 2011. 

• For the purposes of Clause 46.1(a) of WA Health - LHMU - Support Workers Industrial Agreement 2007 the 
execution of a contract with the preferred proponent will constitute the definite decision to introduce major 
change. 

• In terms of the execution of a contract the Minister for Health would act to give effect to a decision by State 
Cabinet. 

54 The appellant says that Mr Warner’s letter deals with an important issue of fact insofar as the letter makes clear that the 
Minister for Health will be a party to the proposed contract with Serco for services to be provided at Fiona Stanley Hospital.  
They say this evidence, is clearly fresh evidence that should be admitted in this appeal, as the evidence was not available at the 
time of the initial hearing before the learned Industrial Magistrate, nor at the hearing of the appeal before the Full Bench on 
27 January 2011.  Further, they say the statements provide a critical context to certain evidence upon which the respondent has 
placed substantial reliance, namely the assertion of Mr Sebbes at para 8 of his affidavit sworn on 29 November 2010 that: 

The parties to the Contract, if negotiations are successful, will be the State of Western Australia (State) and Serco (AB 
125). 

55 The appellant contends this fresh evidence reinforces the case for the appellant generally and supports the appellant’s position 
that the Minster for Health is in breach of the Industrial Agreement.   

56 The respondent opposes the application by the appellant to adduce fresh evidence.  The respondent in a letter from his 
solicitors dated 16 February 2011 says that the suggestion by the appellant that the Minister for Health will be a party to the 
contract is incorrect.  They also refer to para 8 of the affidavit of Mr Sebbes at AB 125 and say the uncontested evidence 
before the Commission is that the parties to the contract, if negotiations are successful, will be the State of Western Australia 
and Serco.  They contend that the statements made in Mr Warner’s letter merely indicate that the Minister for Health is likely 
to be the person who signs the contract on behalf of the State and at law the fact that the Minister for Health in signing the 
contract will do so on behalf of the State, will not make the Minister a party to the contract:  see, for example, Minister for 
Youth and Community Services v Health and Research Employees’ Association of Australia, NSW Branch (1987) 
10 NSWLR 543, 556 – 558.   

57 The respondent says that the statements contained in the letter from Mr Warner should not be admitted as the appellant could 
have, with reasonable diligence, obtained evidence as to who was likely to sign the contract for and on behalf of the State.  For 
example, in the proceedings before the learned Industrial Magistrate, Mr Sebbes could have been cross-examined on his 
affidavit.  In any event, they say that the evidence that the Minister for Health is likely to be the person that signs the contract 
on behalf of the State will make no difference to the outcome of this matter as the Minister will not, by so signing, become a 
party to the contract in any capacity.   

58 In the alternative, the respondent says that if the letter is received into evidence, the incorrect assertion that the letter indicates 
that the Minister for Health will be a party to the contract with Serco should be rejected.   
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59 The test to be applied by the Commission for admission of fresh evidence on an appeal was for many years set out in the 
decision of the Full Bench in Federated Clerks’ Union of Australia, Industrial Union of Workers, WA Branch v George 
Moss Ltd (1990) 70 WAIG 3040, 3041 in which the Full Bench held that fresh evidence is only admissible if: 

(a) The evidence was not available to the parties seeking to tender it at the time of the trial and the evidence would 
not have been available to that party with reasonable diligence in the preparation of their case; and 

(b) The evidence must be such that it would have had an important influence on the result of the trial and must be 
credible, but not necessarily beyond controversy. 

60 The Full Bench modified this criteria in Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 
1437, when Sharkey P and Kenner C with whom Scott C agreed, said at [8] and [9] that fresh evidence can only be admitted if 
it is almost certain that, if the evidence had been available and adduced, an opposite result would have been reached.  They 
also observed that they had put this last condition too low in George Moss Ltd and they wished to retract what they said in that 
case and substitute the stricter criteria.  The modified principle was applied by the Full Bench in Merredin Customer Service 
Pty Ltd as trustee for Hatch Family Trust t/a Donovan Ford/Merredin Nissan and Donovan Tyres v Green [2007] WAIRC 
01150; (2007) 87 WAIG 2789 [10].   

61 Whilst I am satisfied that the evidence contained in the letter dated 10 February 2011 was not available to the parties seeking to 
tender it at the time of the hearing before the learned Industrial Magistrate, I am not satisfied it would have resulted in the 
making of an interim order.  Mr Warner does not expressly state that the Minister for Health will be a party to a contract with 
Serco.  As the respondent asserts, if the Minister for Health signs a contract for and on behalf of the Crown, then the Minister 
when so signing only does so as an agent of the Crown and not as a party to the contract:  Minister for Youth and Community 
Services [72] – [73], (McHugh JA).  In any event, it is not clear from Mr Warner’s letter in what capacity the Minister would 
sign.  Further and of more importance, the learned Industrial Magistrate found that it was doubtful whether the appellant could 
establish that the conduct of the respondent complained of was that of a party to the Industrial Agreement, as the definition 
‘employer’ in cl 3 of the Industrial Agreement, has the effect the respondent is an employer party to the Industrial Agreement 
only in his incorporated capacity of the hospitals formerly comprising the Metropolitan Health Service Board, Peel Health 
Services Board and the WA Country Health Service.  For the reasons that follow, I am of the opinion that the learned Industrial 
Magistrate did not err in making this finding.  For this reason, I am also of the opinion that it is not necessary in this appeal to 
determine who will be the party to any contract with Serco in respect of Fiona Stanley Hospital if indeed such a contract is to 
be entered into in the future.   

Conclusion 
(a) Negotiations with Serco 
62 The first issue of importance in this appeal is whether the acts complained of in relation to the negotiations with Serco with a 

view to entering into a contract for the provision of facilities management and support services for Fiona Stanley Hospital were 
carried out by or on behalf of the respondent in his capacity as a respondent to the Industrial Agreement.   

63 The powers of the State as the Crown are derived from Acts of Parliament and the common law.  At common law the Crown is 
empowered to employ by the Royal prerogative:  Council of Civil Service Unions v Minister for the Civil Service [1984] 
3 All ER 935 (HL).  It also has a prerogative power to enter into contracts to provide services.  A prerogative power can be 
displaced, abolished or limited by statute, and once a statute has occupied the ground formerly occupied by the prerogative, the 
Crown must comply with the terms of the statute:  Hogg PW and Monahan PJ, Liability of the Crown (3rd ed) and cases cited 
therein (17).  A statute will only displace a prerogative power with respect to powers or matters that the statute deals with 
expressly or by necessary implication:  Hogg (17); Dunn v R [1896] 1 QB 116 (120) (Kay LJ); Ryder v Foley [1906] HCA 61; 
(1906) 4 CLR 422 (435) (Griffith CJ) and (444 – 445) (Barton J).   

64 The power to engage employees to work in a public hospital who are not members of the Senior Executive Service is regulated 
not only by the provisions of the Hospitals and Health Services Act but also the PSM Act.   

65 Pursuant to s 15(2) of the Hospitals and Health Services Act the management and control of a public hospital (or more than 
one public hospital where a re-organisation of hospital boards has taken place under s 16), is vested in the board constituted in 
relation to it and under s 15(3) every board is a body corporate.  At common law, as a corporate entity, each board of a public 
hospital is a legal separate entity.  Even where a company has only one member it is a separate legal entity and its rights, 
privileges, duties and liabilities are separate from those of its sole member:  Austin RP and Ramsay IM, Ford’s Principles of 
Corporations Law (13th ed) (2007) [4.150].   

66 Each board has an express power to employ under s 19(1) of the Hospitals and Health Services Act and each board is the 
employer of employees who carry out functions at or for the public hospital or hospitals that each board is appointed to manage 
and control.  The fact that each board is a separate employer is recognised by the statutory scheme of the rights and obligations 
of public sector employers and management of public sector employment in the PSM Act.  Section 5(1)(c)(iii) of the PSM Act 
relevantly provides among other matters that an ‘employing authority’ is a board in relation to an employee if a written law 
confers on the board the power to appoint staff.   

67 Employees whose terms and conditions of employment are covered by the Industrial Agreement are not appointed under the 
PSM Act or for and on behalf of the Crown within the meaning of s 3(5) of the PSM Act.  Persons appointed under the PSM 
Act are those appointed as chief executive officers and chief employees under Division 4 of Part 2 of the PSM Act, public 
service officers including those appointed to senior executive posts under Division 1 of Part 3 of the PSM Act, and ministerial 
officers appointed under Division 1 of Part 4 of the PSM Act.  Employees whose employment is covered by the Industrial 
Agreement are not appointed as officers or employees in any of those categories.   

68 Where the management and control of a hospital is vested in the Minister for Health pursuant to s 7(1) of the Hospitals and 
Health Services Act, s 7(2) of the Hospitals and Health Services Act relevantly provides: 
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Whilst the Minister is so controlling any hospital he shall be deemed to be the board thereof and to be incorporated under 
the name of such board, and shall have all the duties, powers and functions of a board, and all property which would vest 
in a board of such hospital shall vest in the Minister. 

69 Importantly s 7(2) of the Hospitals and Health Services Act does not simply provide for the Minister for Health to have all the 
duties, powers and functions of a board, the provision goes further than that.  In deeming the Minister for Health when 
controlling a public hospital that is vested in him, to be the board and an incorporated body, the Minister for Health as an 
incorporated board is a separate legal entity to the entity of the Minister for Health as a Minister of the Crown.  Consequently 
the powers, duties and functions that otherwise attach to the office of Minister for Health under the provisions of the Hospitals 
and Health Services Act that do not expressly apply to a board are separate powers and duties.  This is one of the consequences 
of the well recognised common law principle of the separate entity doctrine in the law of corporations.   

70 If pursuant to provisions of the Hospitals and Health Services Act, the Minister for Health only had the powers and functions 
of a hospital board if no board was appointed and in these circumstances was not deemed to be the board of a public hospital or 
hospitals and to be incorporated, then the arguments put forward on behalf of the appellant would have some force.  However, 
the Minister for Health when acting in an incorporated capacity as a board, part of his functions and duties cannot be the duties 
and functions arising under s 5A and s 7A of the Hospitals and Health Services Act, as these provisions do not vest powers and 
duties in a board.   

71 The incorporated capacity of the Minister for Health as a board is the employer of employees in the hospitals of which he is 
constituted as a board and an incorporated body.  It is in this capacity, and only in this capacity, that he is properly named as 
one of the employers bound by the Industrial Agreement.   

72 The terms of the Industrial Agreement must be construed in accordance with the express provisions of the Hospitals and 
Health Services Act.  It follows therefore that there is no scope for giving the meaning of ‘employer’ in cl 3, cl 5.2(a) and 
cl 5.2(b) any construction beyond that what is authorised by the provisions of the Hospitals and Health Services Act.   

73 For these reasons, the terms of the Industrial Agreement, in particular cl 11.13(b), cannot apply to the Minister for Health other 
than in his incorporated capacity as: 

(a) the hospitals formerly comprised in the Metropolitan Health Service Board; 
(b) the Peel Health Services Board; and 
(c) the WA Country Health Service.   

74 Prior to the abolition of the Metropolitan Health Service Board on 9 March 2001, the Metropolitan Health Service Board was 
comprised of the following hospitals (affidavit of Mr Warner sworn on 29 November 2010 (AB 131)): 

(a) Armadale Kelmscott Memorial Hospital 
(b) Bentley Hospital 
(c) Fremantle Hospital 
(d) Graylands Selby-Lemnos & Special Care Hospital 
(e) Kalamunda District Community Hospital 
(f) King Edward Memorial Hospital for Women 
(g) Osborne Park Hospital 
(h) Perth Dental Hospital 
(i) Princess Margaret Hospital for Children 
(j) Rockingham/Kwinana District Hospital 
(k) Rottnest Island Nursing Post 
(l) Royal Perth Hospital 
(m) Sir Charles Gairdner Hospital 
(n) Swan District Hospital 
(o) Woodside Maternity Hospital 
(p) Wooroloo Hospital 

75 The building of Fiona Stanley Hospital is yet to be completed.  No board has been constituted to manage and control the 
proposed public hospital.  There is no scope to construe Fiona Stanley Hospital as part of the hospitals ‘formerly comprised in 
the Metropolitan Health Service Board’ as such an expression refers to a board that has been abolished, not to one that is yet to 
be created.   

76 Consequently, insofar as the appellant argues there is a prima facie case for an interim order restraining the respondent from 
taking any steps to negotiate or facilitate any contracting out or privatisation of any function and/or duties of directly employed 
workers during the life of the Industrial Agreement by facilitating or negotiating a contract with Serco for services at Fiona 
Stanley Hospital, this part of the appeal must fail.   

77 As a consequence of this finding it becomes unnecessary to consider whether the State of Western Australia or the Minister for 
Health will be a party to any contract with Serco.   
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(b) Is or should the Appellant be Bound by the Case Stated in the Statement of Claim 
78 When the application for an interim order was made by the appellant, the appellant put forward a modified order which sought 

to extend the scope of acts to be prohibited to facilitating or negotiating contracts for the privatisation of services with 
contractors other than Serco.  The basis for the modified order is said to arise out of statements made by Mr Warner to 
Ms Smith during 2010 to the effect that there is an intention to privatise particular services that are currently provided at 
hospitals that formerly comprise the Metropolitan Health Service Board.   

79 The appellant’s statement of claim sets out the particulars of the breaches of the Industrial Agreement alleged by the appellant.  
Those particulars only relate to the proposal by the respondent to enter into an agreement with Serco to provide services and 
carry out functions at Fiona Stanley Hospital.  The particulars do not specify any particulars which relate to an intention to 
privatise services at Royal Perth or Swan Districts Hospitals which are hospitals, among others, that formerly comprised the 
Metropolitan Health Service Board.   

80 The Industrial Magistrate’s Court when exercising its general jurisdiction is like the Commission not a court of pleadings.  
Pursuant to reg 35(4) of the Industrial Magistrates Courts (General Jurisdiction) Regulations the Industrial Magistrate’s Court 
is not bound by the rules of evidence and may inform itself on any matter and in any manner as it thinks fit.  Under reg 5 of the 
Industrial Magistrates Courts (General Jurisdiction) Regulations the Industrial Magistrate’s Court is required to ensure that 
cases are dealt with justly.  Similarly, the Commission itself is not bound by the rules of evidence and is bound to act according 
to equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms:  s 26(1)(b) and 
s 26(1)(a) of the Act.   

81 Whilst the Industrial Magistrate’s Court is not a court of pleadings that does not mean that a party to proceedings in the general 
jurisdiction of the Industrial Magistrate’s Court should not be bound by their particulars.  I and Beech CC recently observed in 
Palermo v Rosenthal [2011] WAIRC 00069 [73] and [80]: 

73 … The Commission is not a court of pleadings.  It is required by s 26 of the Act to act according to equity, good 
conscience and the substantial merits of the case and without regard to technicalities and legal form.  However, 
the nature of an enquiry under s 23(1) of the Act is not inquisitorial in the sense that the Commission can 
undertake an enquiry outside the bounds of particulars.  Particulars of a claim and corresponding particulars of 
defence to a claim are necessary to avoid a trial by ambush.  Such particulars need not be drafted with any finesse 
or to the same extent as required in a court of pleadings but must leave the opposing party in no doubt as to what 
is alleged so as to enable the opposing party to know what case he or she is required to meet.  Proceedings 
brought by an employee under s 29(1)(b) of the Act are adversial in nature and as such, once particulars are given 
each party is entitled to run their case on the basis that the particulars set the boundaries of relevant issues in 
dispute.  Unless an application to amend particulars is granted, a party should be bound by the particulars they 
have provided. 

80 These provisions together with the requirements of procedural fairness and the provision of a fair hearing 
establish the following statutory case management regime that: 
(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and technicality 

but allows for a proper and just consideration of matters; 
(b) When managing a matter the Commission should have regard not only to the interests of each party but to 

interests of the public in the efficient use of resources of the Commission; 
(c) There should be a fair and reasonable opportunity to both parties to each present their case.  A 

determination of what is fair and reasonable in the circumstances of a matter should have regard to the 
matters raised in (a) and (b) above and: 
(i) The parameters of relevant matters set by the particulars given by each party in the application, 

notice of answer and any other particulars. 
(ii) What is reasonably required for the efficient presentation by each party of their case. 
(iii) The principle that each party should not be left in any doubt about what is alleged against them 

and the opposing case they are required to meet. 
82 If the appellant’s concerns about privatisation of services extended beyond negotiations with Serco to other alleged breaches of 

the Industrial Agreement, the appellant should have sought to amend the particulars set out in the statement of claim as the 
matters alluded to in the second affidavit of Ms Smith potentially raised new and different alleged breaches of the Industrial 
Agreement.   

83 The widening the scope of the order sought by the appellant to ‘or others’, was in light of the matters stated in Ms Smith’s 
second affidavit, a substantial addition to the particulars of the alleged breach of the Industrial Agreement.  This evidence was 
outside the bounds of the particulars in the union’s statement of claim.  This was not merely a matter of form or an 
inconsequential change to the particulars.  If it were an inconsequential change it would perhaps not be necessary to amend the 
statement of claim as the strict rules of pleading that apply to superior courts of record have no application to the Industrial 
Magistrate’s Court.  In matters however where potentially more than one breach of an industrial instrument is alleged such 
breaches should be particularised.  As alleged breaches in respect of Royal Perth Hospital and Swan Districts Hospital were 
not particularised in the statement of claim, I am of the opinion that the learned Industrial Magistrate did not err in not having 
regard to the evidence in the second affidavit of Ms Smith about the anticipated job losses and transfer of services at Royal 
Perth Hospital and Swan Districts Hospital.   



306 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(c) Is there Prima Facie Evidence in Relation to the Privatisation of Services at Royal Perth Hospital and Swan Districts 
Hospital 

84 If I am wrong about the requirement to amend the particulars in the statement of claim, it is my view that the evidence of 
Ms Smith about what is planned to occur at Royal Perth Hospital and Swan Districts Hospital is not sufficient to establish a 
prima facie case of any alleged breach or breaches of the Industrial Agreement to found an interim order pursuant to s 83(5) of 
the Act.   

85 The evidence about the statements Mr Warner is said to have made about what is planned to occur at Royal Perth Hospital is 
vague and does not without further information, disclose a privatisation or contracting out of the functions or duties of persons 
whose employment is covered by the Industrial Agreement.  Statements that the Shenton Park Campus will be closed and there 
will be job losses at the Wellington Street site of Royal Perth Hospital because those services will be transferred to Fiona 
Stanley Hospital does not establish a contracting out or privatisation of functions and duties of employees at Royal Perth 
Hospital as the services will in the future be transferred to a separate legal entity, that is to the future board of Fiona Stanley 
Hospital.   

86 Whilst the evidence establishes that Swan Districts Hospital is to be closed and replaced by a new facility to be built at 
Midland Health Campus which will be operated by a private contractor, there was no evidence before the Industrial 
Magistrate’s Court as to whether the Midland Health Campus: 

(a) Is to be a new public hospital and thus not part of the hospitals formerly comprised in the Metropolitan Health 
Service Board; or 

(b) Is simply the new name and new building and as such the new facility at Midland Health Campus could be said to 
still be the ‘Swan Districts Hospital’ and thus part of hospitals formerly comprised in the Metropolitan Health 
Service Board. 

87 Even if the new facility can be regarded at law as part of the hospitals formerly comprised in the Metropolitan Health Service 
Board there is no evidence about whether any actual steps have been taken to contract out or privatise functions at the Swan 
Districts Hospital.  The evidence at its highest, simply establishes an intention to do so.  Whether that intention has been acted 
on by the taking of any steps such as the issuing of an expression of interest or any other similar process or when such steps are 
likely is not known.  Such steps in my view would be steps that could be characterised as ‘contracting out or privatisation of 
functions or duties’ within the meaning of cl 11.13(b) of the Industrial Agreement.  I do not agree that the prohibition created 
by cl 11.13(b) is restricted to the entering into a contract with a private provider of services.  If the framers of the clause had 
intended such a meaning words of narrow import would have been used.  The concept of ‘contracting out’ and ‘privatisation’ 
are words of wide import.  The words ‘contracting out’ connote and encompass the entire process of entering into a contract, 
which would include the contractual processes such as issuing of expressions of interest, the calling of tenders and selecting a 
preferred tenderer.  By including the word ‘privatisation’ is to extend the meaning of the prohibition to include the process and 
incidents of privatisation which would also include issuing an expression of interest, selection of a preferred tenderer or other 
pre-contractual processes.  The prohibition in cl 11.13(b) is not simply on the entering into a contract but is something more 
than an intention to commence a process of privatisation or contracting out.   

88 However, as set out above, the evidence adduced by the appellant does not establish in relation to Swan Districts Hospital that: 
(a) Services at the hospital are to be contracted out (rather than services are to cease resulting in job losses in relation 

to which may trigger the application of the Western Australian Government/Liquor, Hospitality and 
Miscellaneous Union Redeployment, Retraining and Redundancy Certified Agreement 2004); or 

(b) Pre-contractual steps have been taken with any potential private provider of services. 
89 For these reasons, I would make an order that the appeal be dismissed.   
SCOTT ASC: 
90 I have had the benefit of reading a draft of the reasons for decision of the Acting President.  I agree and have nothing to add. 
KENNER C: 
91 The background to this appeal, the reasons of the learned Industrial Magistrate, and the submissions of the parties in relation to 

the grounds of appeal, have been set out in the reasons of Smith AP, which I need not repeat. 
Issues 
92 The issues arising on this appeal to my mind are twofold: 

(a) Did the terms of the WA Health – LHMU – Support Workers Industrial Agreement 2007 (‘the Agreement’) apply 
to the circumstances before the learned Industrial Magistrate; and 

(b) If so, did the learned Industrial Magistrate err in not granting an interim order under s 83(7) of the Industrial 
Relations Act 1979 (‘the Act’)? 

93 It was common ground both at first instance and on this appeal, that the applicant and the respondent are parties to the 
Agreement. 

94 Cl 5 – Area, Incidence and Parties Bound the Agreement provides as follows: 
5.1 This agreement applies throughout the State of Western Australia and is binding on the parties and on employees 

to which the Health and Disability Services - Support Workers - Western Australian Government - Award 2001 
applies. 
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5.2 The parties to the agreement are: 
(a) The Liquor, Hospitality and Miscellaneous Union, WA Branch. 
(b) The Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 

1927 (WA) as: 
(i) the Hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii) the Peel Health Services Board, and 
(iii) the WA Country Health Service. 

(c) The Western Australian Drug and Alcohol Authority 
(d) The Director General of Health is the delegate of the Minister for Health in his incorporated capacity 

under s.7 of the Hospitals and Health Services Act 1927 (WA).  In this capacity the Director General acts 
as the “Employer” for the purposes of this Agreement. 

95 The provision of the Agreement in issue for the purposes of the appeal is cl 11.13 which is in the following terms: 
11.13 Contracting Out and Privatisation 

(a) The parties recognise the importance of promoting long term job security and career development for 
employees subject to this Agreement.  

(b) With the exception of those contracts for services currently in existence, there will be no contracting out 
or privatisation of functions or duties performed by directly employed workers during the life of this 
Agreement. 

(c) Subject to successfully negotiating an efficiency and quality agreement between the parties to this 
Agreement, the Employer will not re-tender contracts for service currently in place which can be carried 
out by directly employed workers. 

(d) Negotiations to successfully return in house those functions or duties currently out-sourced will include 
the following factors; 
(i) Whether the product delivered under the contract for services meets the expected outcomes in 

terms of efficiency, quality and safety; 
(ii) Public interest considerations such as quality of services and the safety of patients;  
(iii) Cost, in particular the wages differential (if any) between the rates of pay for employees current 

contracts and directly employed employees; and 
(iv) The impact the contract has on the job security and career development for employees subject to 

this agreement. 
(e) Any agreement reached between the parties as a result of this process will be written up into a document 

and signed by both parties.  The parties agree to be bound by the agreement as recorded in this document.  
The document will then be binding and enforceable between the parities (sic). 

96 That part of cl 11.13 which is most relevant is cl 11.13(b). 
97 Whilst by cl 6 of the Agreement the nominal expiry date of the Agreement was 31 July 2010, by s 41(6) of the Act, as no party 

has retired from its terms, the Agreement continues in force. 
98 Industrial agreements obtain legal effect by registration by the Commission under s 41 of the Act.  Upon registration, an 

industrial agreement has application by s 41(4) and (5) of the Act which are in the following terms: 
(4) An industrial agreement extends to and binds —  

(a) all employees who are employed —  
(i) in any calling mentioned in the industrial agreement in the industry or industries to which the 

industrial agreement applies; and 
(ii) by an employer who is —  

(I) a party to the industrial agreement; or 
(II) a member of an organisation of employers that is a party to the industrial agreement or that 

is a member of an association of employers that is a party to the industrial agreement; 
and 

(b) all employers referred to in paragraph (a)(ii), 
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement. 

(5) An industrial agreement shall operate —  
(a) in the area specified therein; and 
(b) for the term specified therein. 
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99 As opposed to awards of the Commission, which by s 37 of the Act apply as a ‘common rule’ to all employees and employers 
in the industry or industries to which they apply (subject to any term to the contrary), an industrial agreement, by s 41(4) of the 
Act, only extends to employees employed by an employer who is a party to the industrial agreement. 

100 Therefore the resolution of the first issue turns on whether any employer, party to the industrial agreement, has engaged, or 
proposes to engage, in conduct said by the appellant to constitute a contravention of, or failure to comply with, cl 11.13(b) of 
the Agreement. 

Principles of Interpretation 
101 The Agreement, as a legal instrument, is subject to the usual principles of interpretation.  There has been over many years, 

judicial acceptance that in the case of industrial instruments, such as awards or industrial agreements, a ‘generous’ approach to 
interpretation should be applied.  In George A Bond & Co Ltd (in liquidation) v McKenzie [1929] AR (NSW) 498 Street J 
said at 503 – 504: 

… speaking generally, awards are to be interpreted as any other enactment is interpreted.  They lay down the law 
affecting employers and employees in their relations as such, and they have to be obeyed to the same extent as any other 
statutory enactment.  But at the same time, it must be remembered that awards are made for the various industries in the 
light of the customs and working conditions of each industry, and they frequently result, as this award in fact did, from an 
agreement between the parties, couched in terms intelligible to themselves but often framed without careful attention to 
form and draughtsmanship which one expects to find in an Act of Parliament.  I think, therefore, in construing an award, 
one must always be careful to avoid a too literal adherence to the strict technical meaning of words, and must view the 
matter broadly, and after giving consideration and weight to every part of the award, endeavour to give it a meaning 
consistent with the general intention of the parties to be gathered from the whole award. 

102 As to the interpretation of industrial agreements in this jurisdiction, in Robe River Iron Associates v Amalgamated Metal 
Workers and Shipwrights Union (1987) 67 WAIG 1097 Brinsden J observed at 1098: 

The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.  If 
the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the 
particular provision being considered.  Therefore, when the issue is which of two or more possible meanings is to be 
given a contractual provision it is not permissible to look at actual intentions, aspirations, or expectations of the parties 
before or at the time of the contract, except in so far as they are expressed in the contract but to look at only the objective 
framework of facts within which the contract came into existence, and to the parties presumed intentions in that setting.  
Should a consideration of the whole terms of this Agreement expose an ambiguity in the construction of Clause 6(9) then 
resort may be made to extrinsic material and in certain circumstances any trade custom or usage. 

103 In the same case, Kennedy J said that in the interpretation of agreements, a broad approach to the meaning of the agreement 
should be adopted, and too literal adherence to the technical meaning of words should be avoided. 

104 More recent expressions of the generous approach to the interpretation of industrial instruments were adopted by Madgwick J 
in Kucks v CSR Limited (1996) 66 IR 182, considered and approved by Kirby and Callinan JJ in Amcor Limited v CFMEU 
(2005) 222 CLR 241 at 270-271; 282-283.   

Employer Party to the Agreement-Fiona Stanley Hospital 
105 Given the terms of s 41(4) of the Act, the scope and application of the Agreement is to be determined by ascertaining who are 

the employers bound by it and whether one or more of them is an ‘employer’ for the purposes of the application for interim 
orders before the learned Industrial Magistrate. 

106 By cl 5.2 of the Agreement the employers, as defined in cl 3 of the Agreement, are set out. 
107 Under this clause the Minister for Health is an employer but in a particular capacity, that is as an incorporated entity under s 7 

of the Hospitals and Health Services Act 1927 (“the Hospitals Act”). 
108 The Hospitals Act by its long title provides that it is ‘An Act to provide for the establishment, maintenance, and management 

of public hospitals and for the control and regulation of private hospitals and private psychiatric hostels, for the provision of 
other health services and for incidental and other purposes’. 

109 Under the Hospitals Act, the responsible Minister may declare an institution to be a public hospital: s 3.  By s 15, there may be 
the appointment by the Governor of a hospital board, as a body corporate, in which the management and control of a hospital is 
vested.  By s 19, a board, for the purposes of performing its functions under s 18 of the Hospitals Act, can engage employees 
or other persons, and will be the employer. 

110 By s 7 of the Hospitals Act, in a case where a hospital board is abolished, the management and control of the hospital board is 
vested in the Minister; the Minister is incorporated under the name of the board and performs all of the duties, functions and 
powers of the former board.  In this capacity the Minister is deemed to be the relevant hospital board.   

111 The relevant history of the organisation and reorganisation of the various hospital boards in Western Australia is set out in the 
affidavit of Mr Warner at AB 128-151.  These are referred to in cl 5.2(b) of the Agreement. In short, all of the former hospital 
boards have now been abolished, and the powers of the former boards are vested in the Minister under s 7 of the Hospitals Act. 

112 Thus, the Minister in his incorporated capacity, stands in the shoes of the former hospital boards and is the employer of 
employees in the hospitals as specified in cl 5.2(b)(i)-(iii) of the Agreement.  It is also plain that by the operation of s 7 of the 
Hospitals Act, the Minister in his incorporated capacity has a separate legal personality to the Minister as an individual.  As a 
corporate entity, the Minister’s status, functions and powers are quite different to that applying to the Minister’s general duties 
under the Hospitals Act, as for example, in ss 5A and7A.  In my view, these are not, contrary to the submissions of counsel for 
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the appellant, matters of ‘mere sophistry’.  It is also trite to observe that the Crown in right of the State has a separate legal 
personality.  

113 Additionally, the Director-General of Health is also an employer for the purposes of the Agreement, but only as the delegate of 
the Minister in his capacity under s 7 of the Hospitals Act.  Therefore, this does not enlarge the scope of the employers bound 
by the Agreement as specified in cl 5.2(b). 

114 On the facts as found before the learned Industrial Magistrate, the Fiona Stanley Hospital is yet to be built.  Thus, no 
declaration has been made by the Minister under s 3(2) of the Hospitals Act.  Further, no hospital board in relation to the 
proposed Fiona Stanley Hospital has been appointed under s 15 of the Hospitals Act (See affidavit of Mr Warner AB 137). 

115 In my view therefore, on its proper construction, and having regard to the terms of s 41(4) of the Act, the Agreement is limited 
in its scope and application to employees of the employers named as parties in cl 5.2(b). This in effect means that it cannot 
extend to any employee, present or future, who is not employed by an employer, as a hospital board in the form of the Minister 
in his incorporated capacity, coming within the scope of cl 5.2(b)(i)-(iii). 

116 As the Fiona Stanley Hospital is yet to be established as an employer, it is not, through the Minister in his incorporated 
capacity, a party to the Agreement and therefore no issues concerning the Fiona Stanley Hospital are covered by, or can be the 
subject of, proceedings regarding the enforcement of the Agreement.  On this analysis, there was no capacity for the appellant, 
under Part III of the Act dealing with enforcement, to seek interim relief against the respondent in his capacity as a legal entity 
not party to or bound by the Agreement as the board of a relevant hospital. 

117 Nor, in my opinion, can the appellant take any comfort from cl 5.2(d) of the Agreement, as the Director-General of Health is 
only named as an employer in his capacity as a delegate of the Minister who in turn, is a party to the Agreement in his 
incorporated capacity under s 7 of the Hospitals Act. 

118 In view of my conclusion as to the scope of the Agreement it is unnecessary to deal with the second issue as to whether the 
preconditions existed for the making of an interim order in relation to the Fiona Stanley Hospital.  In my opinion, the learned 
Industrial Magistrate could not consider the exercise of the interim order power under s 83(7) of the Act, unless he was 
satisfied that the Agreement had application to the circumstances before him.   

119 It is also unnecessary to consider whether the act of the Government in announcing Serco as the preferred tenderer for the 
provision of non-clinical facilities management and support services at Fiona Stanley Hospital, and the proposed contract with 
Serco, invoked cl 11.13(b) of the Agreement.  However, it is arguable that the language of cl 11.13(b) is not limited to the act 
of the execution of a formal contract, as was contended by counsel for the respondent.  There may be steps preparatory to such 
a stage that may be regarded as falling within the scope of this provision of the Agreement in my view. 

120 I also expressly leave open the issue raised by counsel for the appellant that the decision in Bailey v Matthews (2004) 84 
WAIG 1392 should be overturned.  It is unnecessary to consider that issue further, in view of my conclusions as to the non 
applicability of the Agreement to these circumstances. 

Royal Perth and Swan Districts Hospitals 
121 The next issue in relation to this question relates more specifically to grounds 3(c)(v) and (vi).  These grounds, part of the 

larger issue raised by ground 3 as a whole, assert that there was evidence of contracting out or privatisation in relation to 
employees party to the Agreement, namely the Minister in his s 7 incorporated capacity as the hospital board of the Royal 
Perth Hospital and Swan Districts Hospital.  There is no doubt that the Minister, in his s 7 incorporated capacities under the 
Hospitals Act, is an employer bound by the Agreement in relation to these two hospitals. 

122 The issues identified in this ground of appeal concern the evidence of Ms Smith in her second affidavit of 1 December 2010, 
appearing at AB 118-122.  In this affidavit, Ms Smith deposed that in discussions with Mr Warner, in relation to a new 
industrial agreement, Mr Warner made statements to the effect that the Royal Perth Hospital, Shenton Park Campus would be 
closed; that the Wellington Street Campus of the Royal Perth Hospital would be affected by job losses as the services would be 
transferred to the new Fiona Stanley Hospital; and that at the Midland Health Campus a private operator would provide the 
services and the Swan Districts Hospital would be closed. 

123 It was contended by the appellant that this evidence, not adverted to nor considered by the learned Industrial Magistrate, 
demonstrated that the respondent was taking steps to contract out or privatise functions and/or duties of employees covered by 
the Agreement, which evidence properly founded an order for interim relief.  This submission was made in connection with the 
modification of the interim order sought at first instance before the learned Industrial Magistrate, which was in the following 
terms: 

The Respondent be restrained from taking any step to negotiate or facilitate any contracting out or privatisation of any 
function and/or duties of directly employed workers during the life of the Agreement whether by facilitating or 
negotiating the contract with Serco or others. 

124 For the reasons expressed by Smith AP I agree that the appellant was bound by the case stated in its statement of claim at first 
instance.  Further, in the alternative, the evidence of Ms Smith of itself was insufficient to establish a basis for the grant of 
interim relief.   

Application to Lead Fresh Evidence 
125 I also agree for the reasons expressed by Smith AP that the appellant’s application to introduce fresh evidence by way of the 

letter from Mr Warner of 10 February 2011 to Mr Kelly of the appellant, should be refused. 
Conclusion 
126 For the foregoing reasons, in my view, the appeal must be dismissed. 
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Result Appeal dismissed 
Appearances 
Appellant Mr R L Hooker (of counsel) 
Respondent Mr G T W Tannin SC and Mr R Bathurst (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on Thursday, 27 January 2011, and having heard Mr R L Hooker (of 
counsel) on behalf of the appellant, and Mr G T W Tannin SC and Mr R Bathurst (of counsel) on behalf of the respondent, the Full 
Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Result Discontinued by leave 

Order 
WHEREAS on 29 September 2010, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 1 February 2011, the appellant filed a notice of application for leave to discontinue this appeal; and 
WHEREAS on 11 February 2011, the appellant filed a statutory declaration of service of the notice of application for leave to 
discontinue this appeal; and 
WHEREAS on 11 February 2011, Ms R Cosentino (of counsel) on behalf of the respondent informed the Full Bench that the 
respondent consents to the appeal being discontinued; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 
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THAT this appeal be and is hereby discontinued by leave. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Result Discontinued by leave 

Order 
WHEREAS on 29 September 2010, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 1 February 2011, the appellant filed a notice of application for leave to discontinue this appeal; and 
WHEREAS on 11 February 2011, the appellant filed a statutory declaration of service of the notice of application for leave to 
discontinue this appeal; and 
WHEREAS on 11 February 2011, Ms R Cosentino (of counsel) on behalf of the respondent informed the Full Bench that the 
respondent consents to the appeal being discontinued; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 

THAT this appeal be and is hereby discontinued by leave. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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CatchWords : Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 
(WA) for the Full Bench to authorise registration of alterations to registered rules - 
Qualification for membership rule - Statutory criteria satisfied - Application granted - 
Industrial Relations Act 1979 (WA) s 6(a), s 6(e), s 26(1)(c), s 53(1), s 54(1), s 55(4), 
s 55(4)(a), s 55(4)(b), s 55(4)(c), s 55(4)(d), s 55(4)(e), s 55(5), s 56(1), s 58(3), s 62, 
s 62(2), s 62(4), s 64(2); Workplace Relations Act 1996 (Cth) sch 6; Fair Work (Registered 
Organisations) Act 2009 (Cth). 

Result : Applications granted 
Representation: 
Applicant : Mr D H Schapper (of counsel) 
Objector : Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of 

Western Australia Incorporated 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 The Western Australian Municipal, Administrative, Clerical and Services Union of Employees (the applicant) as a registered 

organisation under the Industrial Relations Act 1979 (WA) (the Act), seeks the authorisation of the Full Bench for the registrar 
to register alterations to its qualification for membership rule.  It filed four applications on 24 August 2010 pursuant to s 62(2) 
of the Act.  In the applications the applicant proposes to alter r 5 of its rules to enlarge the categories of persons who are 
qualified to be members of the applicant to persons in local government and the social and community services industry.  More 
specifically, each application seeks to add eligibility as follows: 

(a) FBM 6 of 2010 – all employees of local government and like bodies; 
(b) FBM 7 of 2010 – ‘inside’ employees of local government bodies; 
(c) FBM 8 of 2010 – professional social work employees in the private sector; 
(d) FBM 9 of 2010 – social and/or welfare work employees in the private sector. 

2 As each of the proposed alterations to r 5 seeks to alter the qualifications of persons for membership, the proposed alterations 
cannot be registered by the registrar unless the registration is authorised by the Full Bench.   

3 Prior to the applications being heard by the Full Bench, The Civil Service Association of Western Australia Incorporated filed 
a notice of objection to each application.  The substantial ground of their objections in each application was that if the 
alterations were to be made, the eligibility rules of the applicant would overlap or encroach on the coverage of The Civil 
Service Association of Western Australia Incorporated’s existing membership rules.  However, on 10 December 2010, the 
applicant and The Civil Service Association of Western Australia Incorporated reached an agreement in respect of coverage 
and incorporated the terms of the agreement in a formal agreement.  This document was tendered as exhibit 1 and a copy of 
that agreement is set out in the schedule to these reasons for decision. 

4 Part of the agreement between the applicant and The Civil Service Association of Western Australia Incorporated, necessitated 
an application by the applicant to amend each of the applications.  At the hearing of these applications on 13 December 2010, 
the Full Bench accepted a submission made on behalf of the applicant that the amendments could be made pursuant to s 58(3) 
of the Act (which is applied to s 62 of the Act by operation of s 62(4) of the Act).  Pursuant to s 58(3) of the Act, a rule change 
application can be amended and approved by a Full Bench providing that the amendment does not expand the scope of the 
rules authorised by the organisation in accordance with its rules.  In this matter it was clear to the Full Bench that the applicant 
was seeking to narrow the scope of the proposed variations to r 5 by adding exclusions to each of the proposed variations.  In 
each case the amendments sought to exclude persons who would otherwise be eligible under the proposed amendments if they 
are eligible to be members of The Civil Service Association of Western Australia Incorporated under its rules as at 1 December 
2010.   

5 After hearing the applicant and The Civil Service Association of Western Australia Incorporated, the Full Bench made an order 
to dismiss FBM 7 of 2010 as it was conceded that the proposed alterations to r 5 in FBM 7 of 2010 were replicated by FBM 6 
of 2010.  To reflect the agreement made between the applicant and the objector, the Full Bench made the following orders on 
14 December 2010. 

1. The objector, The Civil Service Association of Western Australia Incorporated (the CSA), be granted leave to 
withdraw its objection. 

2. Pursuant to s 58(3) of the Act, leave is granted to amend the applications as set out in the agreement the CSA 
reached with the applicant on 10 December 2010 (Exhibit 1). 

3. FBM 7 of 2010 be and is hereby dismissed. 
4. FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010 be and are hereby joined. 

6 At the conclusion of the hearing the Full Bench was satisfied that the alterations sought to r 5 in FBM 6 of 2010, FBM 8 of 
2010 and FBM 9 of 2010 should be registered, and they also made the following order on 14 December 2010: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 313 
 

The Registrar is hereby authorised to register the alterations to the rules of the applicant as set out in the attached 
schedule. 

Schedule 
Rule 5. - Eligibility for Membership:  Be altered to read as follows (Alterations are underlined): 

5. - ELIGIBILITY FOR MEMBERSHIP 
The following persons and classes of persons shall be eligible for membership of the Union, namely:  
a. persons engaged in the services of the Western Australian Government Railways in receipt of an annual 

salary or, in the case of temporary clerks, paid on wages sheets, also Union Head Office staff.  
b. persons employed at an annual salary rate in the rail transport industry by: 

(i) any statutory body representing W.A.G.R. in any such right as aforesaid; or  
(ii) any instrumentality or authority whether corporate or unincorporated acting under the control of or 

for or on behalf of or in the interest of W.A.G.R. in any such right as aforesaid; or, 
(iii) any Company or Corporation in which at least fifty per centum of the issued shares are held by or 

for or on behalf of or in the interest of W.A.G.R. in any such right as aforesaid.  
(iv) persons employed at an annual salary rate in the Western Australian Railways Institute.  

The Union shall also consist of:  
a. persons, male or female, engaged in any clerical capacity, including telephonists, or in the occupation of 

shorthand writing or typing or calculating, billing or other machines designed to perform, or assist in 
performing any clerical work whatsoever within the State of Western Australia, but excepting that portion 
of the State within the 20th and 26th parallels of latitude and the 125th and the 129th meridians of 
longitude. 

b. provided that no person shall be a member who is not an employee within the meaning of the “Industrial 
Relations Act, 1979”. 

The Union shall consist of an unlimited number of bona fide employees of Municipal County and Shire Councils 
or other Local Government Authorities or Trusts, Municipal Trusts Water Supply and/or Sewerage Boards or 
Trusts, Road Boards and other Boards, Corporations, Commissions or Trusts, carrying out or entrusted with the 
carrying out of works operations or functions similar to those usually or generally performed by Municipal or 
Shire Councils or other Local Government Authorities before the appointment of such Boards, Corporations, 
Commissions or Trusts  and of  health boards, the board or governing body of any park, reserve or racecourse, 
cemetery board or any person acting for, under or on behalf of any of such boards or bodies and of employees to 
contractors to any of such Councils, Authorities, Boards, Corporations, Commissions or Trusts  
Provided that the Union shall not admit as members employees engaged on new construction work in connection 
with services which have not passed to the authority which on the completion of such construction work is 
responsible for the provision and maintenance of those services; and provided further that the union shall not 
admit persons eligible to be members of the Civil Service Association of Western Australia Incorporated under its 
state rules as at 1 December 2010.  
The Union shall also consist of any person employed or usually employed for hire or reward on a full or part-time 
basis in or in connection with the industry of professional social work other than by 

(i) the Crown in right of the State; or 
(ii) any Statutory body representing the Crown in right of the State, or 
(iii) any Instrumentality or Authority whether corporate or unincorporate acting under the control of or 

for or on behalf of or in the interest of the Crown in right of the State, or 
(iv) any Company or Corporation in which at least 50 per centum of the issued shares are held by or 

for or on behalf of or in the interest of the Crown in right of the State or if there are no issued 
shares in which the governing body by whatever name called includes nominees appointed by and 
appointed for or on behalf of, or in the interest of the Crown in right of the State. 

The Union shall also consist of any person employed or usually employed for hire or reward on a full-time or a 
part-time basis in or in connection with the industry of social and/or welfare work except  

1. persons employed as an officer under and within the meaning of the Public Sector Management 
Act 1994 or in any of the established branches of the Public Service, including State trading 
concerns, business undertakings and government institutions controlled by boards; provided the 
management of such bodies is appointed by, or under the control of, the Western Australian 
Government; and 

2. persons employed under the Forest Products Act 2000, the Main Roads Act, or any act now in 
force or hereafter enacted whereby any Board Commission or other body is constituted to 
administer any such Act; provided the management of such body is appointed by, or is under the 
control of the Western Australian Government; and 

3. persons employed by any public or private hospital; and 
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4. persons employed by the Western Australian School of Nursing; and 
5. persons employed by the Western Australian division of the Red Cross Society, the Spastic 

Welfare Association of Western Australia (Incorporated), the Silver Chain Nursing Association 
(Incorporated), S.L.C.C. (Incorporated) (an Association for developmental disability W.A.) the 
Paraplegic-Quadriplegic Association of Western Australia (Incorporated), Good Samaritan 
Industries, FCB Industries or Nulsen Haven Association (Inc); and 

6. persons employed by any service ancillary to the practice of medicine but this exception does not 
apply to non-government community health organisations (including any which are funded by the 
Western Australian Drug and Alcohol Authority); and 

7. persons eligible to join the Federated Miscellaneous Workers Union of Australia in accordance 
with its Rules as at 23.2.87 and employed in convalescent homes, nursing homes, rest homes or 
other institutions established to provide care for aged, sick or infirm persons, and engaged in the 
provision of accommodation and ancillary services within one of the above establishments, or as 
nurse assistants (including supervisory nurse assistants); provided this exception shall not apply to 
persons primarily engaged in social welfare counselling; and  

8. Persons eligible to be members of the Civil Service Association of Western Australia Incorporated 
under its state rules as at 1 December 2010. 

7 These reasons set out the reasons why the Full Bench formed the view that the proposals to register alterations to r 5 in FBM 6 
of 1020, FBM 8 of 2010 and FBM 9 of 2010 should be authorised by the Full Bench. 

The Evidence and Submissions 
8 The necessity for these applications arose by reason of changes in the federal legislative scheme whereby the basis for 

award/agreement making has changed from the settlement of interstate disputes to trading corporations. 
9 At the time the applications were made many employers of organisations in the local government industry and the social and 

community services industry in the State of Western Australia were respondents to seven transitional federal awards which will 
cease to operate on 27 March 2011 under provisions of sch 6 of the Workplace Relations Act 1996 (Cth) as some, if not all of 
the employers who are respondents to these awards are non-national system employers. 

10 The applicant’s federal body, the Western Australian Branch of the Australian Municipal, Administrative, Clerical and 
Services Union (the ASU) has coverage of employees covered by these awards under the federal system together with other 
federally registered organisations. 

11 The wording of each proposed rule change was adopted from the eligibility rules of the ASU registered under the Fair Work 
(Registered Organisations) Act 2009 (Cth).  The rule changes in these applications were sought to reflect membership 
eligibility in areas covered in the federal system. 

12 In an affidavit of Wayne Michael Wood the secretary of the ASU and the General Secretary of the applicant, Mr Wood 
deposed the following relevant matters: 

(a) The ASU is an organisation registered under the Fair Work Act and its predecessor Acts. 
(b) The applicant and the ASU have been organised as a single organisation for at least the last 10 years and for many 

years prior to that.  
(c) The membership records of the ASU and the applicant show in the areas of local government industry and the 

social and community services industry as at 2 December 2010 the number of members were: 
(i) local government: 2,300 members in all areas of local government of whom 977 were eligible for 

membership of the applicant under its clerical eligibility and the balance were not; 
(ii) social and community services: 754 members in all areas of social and community services of whom 214 

were eligible for membership of the applicant under its clerical eligibility and the balance were not. 
(d) The ASU organises on the basis of industry and not vocation.  For example, this means that all employees within 

local government are organised and represented on the basis of their employment by a local government employer 
rather than on the basis of their being employed in an occupation such as a clerical occupation. 

(e) If both the ASU and the applicant wish to continue to operate as effectively as possible in the unified 
representation of membership an extension of the applicant’s constitutional coverage in the state system into an 
area currently constitutionally covered by the ASU in the federal system is necessary and desirable. 

13 During the hearing of the application Mr Wood gave oral evidence about the discussions he had with other registered 
organisations who have constitutional coverage of some of the occupations the applicant sought to cover in its proposed 
changes to r 5.  In particular, Mr Wood gave evidence about the discussions he had with the following organisations: 

(a) Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (LHMU): 
Mr Wood testified that he had extensive discussions with the secretary of the LHMU, David Kelly, industrial 
officer, Tony Cooke and the assistant secretary, Kelly Shay.  The outcome of the discussions were that LHMU 
had no objection to the applicant’s applications.  Mr Wood said the officers of the LHMU indicated they 
understood that the applicant was simply following the members into the state system.  Mr Wood also had 
discussions with the officers of the LHMU about the social and community services industry more than about 
local government.  The ASU and the applicant have had agreements in place with the LHMU for sometime in the 
area of social and community services as the LHMU operates in aged care disability services in these areas and 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 315 
 

the ASU covers the not for profit private sector.  Mr Wood also had some discussions about a demarcation line at 
the City of Canning regarding health workers who were carers.  

(b) Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth 
(WAMRBPREU):   
In discussions with the secretary, Andrew Johnson, and the assistant secretary, Andrea Ballantyne, of the 
WAMRBPREU Mr Wood discussed taking a joint approach in an application for a state award for municipal 
employees with a possibility of broadening the scope to cover local government officers.  During that discussion 
the officers of the WAMRBPREU said they would not object to the applicant’s applications to register the 
proposed changes to its membership rule.   

(c) The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (AWU): 
Mr Wood telephoned the secretary of the AWU, Steven Price and informed him the applicant was taking steps to 
vary their rules.  Mr Price left a message on Mr Wood’s telephone asking some questions.  Mr Wood returned his 
call and told Mr Price that the applicant simply sought to cover members in the state system as they currently do 
in the federal system and that he was happy to meet with Mr Price and have a discussion about the matter.  
Mr Price later left a message on Mr Wood’s message bank saying that he had no objection to the applications to 
authorise the proposed rule change. 

(d) The Construction, Forestry, Mining and Energy Union of Workers (CFMEU): 
Mr Wood gave evidence that he had spoken briefly with Joe McDonald from the CFMEU who indicated they 
knew the applicant was making an application to vary their rules and that the CFMEU would not seek to make an 
objection.   

(e) The Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees 
(APEA): 
Mr Wood gave evidence that he had spoken to the current secretary of APEA and told her that they were seeking 
to vary the applicant’s rules.  When asked why the application was made he explained to her issues that have 
arisen in relation to whether some employers are constitutional corporations.  She informed him they had no issue 
with the action the applicant proposed and looked forward to a better working relationship with the applicant.  
Mr Wood also testified that the ASU and the applicant had a very close relationship with APEA as they 
sometimes negotiate on behalf of APEA and they often act for APEA in an agency arrangement as APEA has a 
lack of resources to work in areas where they both operate, including energy and local government.   

(f) The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – Western 
Australian Branch (AFMEPKIU): 
Mr Wood met with the secretary of the AFMEPKIU, Steve McCarthy to discuss the proposed rule changes.  The 
outcome of that discussion was that Mr McCarthy indicated that the AFMEPKIU had no issue with the 
applications and looked forward to working with the applicant in local government.   

14 Mr Wood also gave evidence that the making of this application was discussed at a UnionsWA executive meeting where he 
was informed by those present that the applications were supported. 

15 Pursuant to s 64(2) of the Act, the requirements of s 55(4) of the Act must be satisfied before the Full Bench can approve a rule 
alteration application to alter the eligibility rules of an organisation.  Section 55(4) of the Act provides that the Full Bench shall 
refuse an application by an organisation under this section unless it is satisfied that: 

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
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and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 
16 The first requirement pursuant to s 55(4)(a) of the Act, is that the Full Bench is required to refuse a rule alteration application 

unless it has been authorised by the organisation in accordance with its rules.  The authority to alter the rules of the applicant is 
found in r 29 – Alteration, Repeal and Making of new Rules, which provides: 

a. These Rules may be altered or rescinded or new Rules made by the Committee of Management, subject to the 
following: 

b. A resolution in writing to alter, rescind or make new Rules in conformity with this Rule shall be submitted to all 
members of the Committee of Management, and if signed by a majority of them shall be as valid and effective as 
if it had been passed at a meeting of the Committee of Management duly called and constituted.  

c. A proposal to alter, rescind or make new Rules may be made by any financial member of the Union.  
d. The Rules of the Union shall not be altered, or rescinded, or new Rules made until:  

(i) notice of the proposed alteration, rescission, or new rule and reason/s therefore is given to all members of 
the Union; and  

(ii) all members are advised that they may lodge a written objection to the Committee of Management and/or 
the Registrar of the WA Industrial Commission within 21 days of having received notice of the proposed 
alteration, rescission, or new rule; and  

(iii) a period of 21 days has expired after notice has been given and the members so advised. 
17 Pursuant to r 21 of the rules a quorum for the committee of management is four members duly qualified to act. 
18 The facts supporting the applicant’s submission that it has complied with r 29 and the statutory requirements of the Act were 

set out in an affidavit made on 2 December 2010 by Robert George Bates, the secretary of the applicant.  The evidence of 
Mr Bates in his statutory declaration and attached documents established the following relevant matters: 

(a) In July 2010 Mr Bates received a proposal dated 8 July 2010 from Warren De Prazer the president and member of 
the applicant, for alterations to the applicant’s rules. 

(b) Notice of the proposed rule alterations was sent to all members of the applicant by post on 12 July 2010.  The 
notice set out the wording of the proposed rule alterations and the reason for the proposed changes.  Members 
were informed in the notice that the reason for the proposed changes was to allow employees in local government, 
similar bodies and in the industry of social and/or welfare work to become members of the applicant and that: 
(i) employees in these areas are already eligible for membership of the ASU under the Fair Work Act and 

that the proposed change would render the same persons to be eligible for membership of the applicant; 
(ii) the proposed changes will allow the applicant and the ASU to co-ordinate the industrial representation of 

employees in these industries and allow more comprehensive representation; and 
(iii) they may object to the proposed alterations, or any of them, by forwarding a written objection to the 

secretary of the ASU at 102 East Parade, East Perth and/or to the registrar of the Western Australian 
Industrial Relations Commission within 21 days after the receipt of the notice. 

(c) On 3 August 2010 notice of a meeting of the committee of management of the applicant was sent to all members 
of the committee of management.  In the notice members were advised that a meeting would be held on 
11 August 2010 at 5:30 pm and that the purpose of the meeting was to consider the proposed changes to the 
applicant’s membership rule which had been sent to members on 12 July 2010 and any other necessary business.  
The notice also attached a draft agenda which contained a number of motions setting out the proposed changes to 
r 5 of the rules of the applicant. 

(d) The committee of management met on 11 August 2010.  Pursuant to r 20(c) of the rules of the applicant, voting 
on business before a committee of management is required to be by a show of hands, provided however, that a 
resolution in writing may be submitted to all members of the committee of management by the secretary and if 
signed by a majority of them the resolution shall be valid and effectual.  Although Mr Bates’ affidavit deposed 
that seven of the eight members of the committee of management signed the resolutions to alter the rules and 
authorised the alterations, the documents annexed and marked as ‘4’ to his affidavit reveal that only five of the 
eight members of the committee of management signed resolutions to alter the rules of the union as required by 
r 29(b) of the rules of the ASU.  However, five of the eight members of the committee of management constitute a 
sufficient majority as required by r 29(b) of the rules of the union. 

Conclusion 
19 After having regard to the evidence, we were satisfied that the application had been authorised in accordance with the rules of 

the applicant.  We were also satisfied that: 
(a) Reasonable steps had been taken to accurately inform the members of the intention of the organisation to apply 

for registration of the proposed amendments to the rules; 
(b) Each member had been provided with a notice that set out proposed amendments to the rules and the reasons for 

the amendments; and 
(c) Each member had been given notice that they could object to the alteration of the rules by forwarding a written 

objection to the union and/or to the registrar within the time specified by the rules.   
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20 We were also satisfied that members have been afforded a reasonable opportunity to make an objection.  We noted that no 
member of the applicant objected to the making of this application or to the proposed variations to r 5.  For these reasons we 
were satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act have been complied with.  Section 55(4)(e) and s 56(1) of the 
Act relate to procedural rules for election for office, including secret ballots.  The applicant’s rules currently provide for the 
procedures required by these provisions of the Act and the variations sought to r 5 do not deal with the matters specified in 
these provisions.  Consequently, we noted that no issue arose in these matters in relation to the requirements of those 
provisions. 

21 Section 55(5) of the Act provides that notwithstanding an organisation complies with s 53(1) or s 54(1) of the Act, the Full 
Bench shall refuse an application by the organisation if a registered organisation whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible, pursuant to the rules of the first-mentioned organisation, to be 
members of the first-mentioned organisation unless the Full Bench is satisfied that there is good reason, consistent with the 
objects prescribed in s 6 of the Act, to permit registration.  It is a principal object under s 6(e) of the Act to encourage the 
formation of representative organisations of employers and employees and their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for membership of such organisations.   

22 The applicant submitted that prior to the enactment of the Fair Work Act the ASU was able to represent the industrial interests 
of its members in local government and social and community services through the Workplace Relations Act.  By creating 
paper disputes, the ASU was able to, and did, access the mechanisms under the Workplace Relations Act to protect and further 
the industrial interests of its members and obtain awards and agreements.  Until the enactment of the Fair Work Act the 
capacity of the ASU to represent its members was unaffected by whether the employer was a trading corporation or not.  Since 
the enactment and coming into operation of the Fair Work Act and related legislation, the ASU is not able to fully represent all 
of its members in Fair Work Australia unless they are employed by a trading corporation.  The question of whether a given 
local government authority or social and community services employer is a trading corporation is a vexed question which can 
only be determined on a case-by-case basis.  Opinions, including judicial opinions, in each case potentially differ with resulting 
uncertainty: Aboriginal Legal Service of Western Australia (Inc) v Lawrence (No. 2) [2008] WASCA 254; (2008) 89 WAIG 
243; Shire of Ravensthorpe v Galea [2009] WAIRC 01149; (2009) 89 WAIG 2283.   

23 The applicant made a submission that there are good reasons to grant the applications.  Given the uncertainty, where applicable 
the applicant seeks to be able to continue its industrial representation of its members through the mechanism of the Act and the 
Western Australian Industrial Relations Commission.  The ASU and the applicant have operated for practical reasons as one 
union for many years.  They say the granting of these applications would provide certainty for all parties which is an essential 
element of stable industrial relations.  Creating mirror coverage in the federal and state jurisdictions reduces the temptation of 
jurisdiction hopping by any participant.  However jurisdiction hopping will not be completely eliminated whilst there are 
different rights and obligations between jurisdictions.  The applicant also said that if the applications fail this may result in 
much wasted time and resources on the part of the ASU and the applicant in having arguments as to the constitutional 
corporate status of individual employers.  They said whilst these arguments raise legal issues they are destructive of 
harmonious industrial relations and needlessly dissipate parties’ resources. 

24 They also said if the applications were dismissed and the ASU is unable to represent employees in Fair Work Australia, the 
affected employees would not have access to any industrial tribunal in respect of industrial matters relating to them.  The 
applicant also pointed out no registered organisation opposed the applications.  To the contrary, all relevant organisations 
supported the applications and the dispute with The Civil Service Association of Western Australia Incorporated was resolved 
by the amendments to each application.   

25 It is also a principal object of the Act to promote goodwill in industry and in enterprises (s 6(a) of the Act).  Also under 
s 26(1)(c) of the Act the interests of those who are affected by these applications, whether directly or not and for the interests 
of the community as a whole are relevant. 

26 After considering the submissions, we formed the view that it was a good reason, consistent with the objects of the Act (in 
particular s 6(e) of the Act and s 6(a) of the Act), to permit registration as the applicant has the support of other relevant 
organisations which are registered under the Act and the applications will, to an extent, remove a hiatus in coverage that 
would, but for these applications, occur in March 2011 when the seven federal transitional awards cease. 

27 The granting of these applications will, in our opinion, encourage the formation of a representative organisation to cover the 
employees who are affected by this hiatus.  When making the order we formed the view that the proposed variations will 
promote goodwill in the local government and social and community services industries as the proposed variations will allow 
to a substantial degree the status quo of constitutional coverage to remain in place.  In addition it appears from the evidence 
that there is a community of interest of registered organisations that operate in these sectors of industry.  Further it appears 
from the discussions the applicant has had with some relevant organisations that a joint approach will be sought in the future to 
the making of some new awards and industrial agreements in the Commission.  However, we were not satisfied that this would 
result in avoiding arguments as to which employer organisations have constitutional corporate status.  But even if such 
arguments cannot be avoided we did not consider that this was a relevant consideration in making a decision whether to grant 
the applications in FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010. 
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2010 WAIRC 01224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE TUESDAY, 14 DECEMBER 2010 
FILE NO/S FBM 6 OF 2010, FBM 7 OF 2010, FBM 8 OF 2010, FBM 9 OF 2010 
CITATION NO. 2010 WAIRC 01224 
 

Result Order issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
Objector Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of Western 

Australia Incorporated 
 

Order 
This matter having come on for hearing before the Full Bench on 13 December 2010, and having heard Mr D H Schapper (of 
counsel) on behalf of the applicant, and Mr S Farrell and with him Mr M Finnegan on behalf of the objector, The Civil Service 
Association of Western Australia Incorporated, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 (the Act), hereby orders that — 

1. The objector, The Civil Service Association of Western Australia Incorporated (the CSA), be granted leave to 
withdraw its objection. 

2. Pursuant to s 58(3) of the Act, leave is granted to amend the applications as set out in the agreement the CSA 
reached with the applicant on 10 December 2010 (Exhibit 1). 

3. FBM 7 of 2010 be and is hereby dismissed. 
4. FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010 be and are hereby joined. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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-and- 
(NOT APPLICABLE) 

RESPONDENT 
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Result Order issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
Objector Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of Western 

Australia Incorporated 
 

Order 
This matter having come on for hearing before the Full Bench on 13 December 2010, and having heard Mr D H Schapper (of 
counsel) on behalf of the applicant, and Mr S Farrell and with him Mr M Finnegan on behalf of the objector, The Civil Service 
Association of Western Australia Incorporated, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders that — 

The Registrar is hereby authorised to register the alterations to the rules of the applicant as set out in the attached 
schedule. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
SCHEDULE 

Rule 5. - Eligibility for Membership:  Be altered to read as follows (Alterations are underlined): 
5. - ELIGIBILITY FOR MEMBERSHIP  

The following persons and classes of persons shall be eligible for membership of the Union, namely:  
a. persons engaged in the services of the Western Australian Government Railways in receipt of an annual salary or, in the 

case of temporary clerks, paid on wages sheets, also Union Head Office staff.  
b. persons employed at an annual salary rate in the rail transport industry by: 

(i) any statutory body representing W.A.G.R. in any such right as aforesaid; or  
(ii) any instrumentality or authority whether corporate or unincorporated acting under the control of or for or on behalf 

of or in the interest of W.A.G.R. in any such right as aforesaid; or, 
(iii) any Company or Corporation in which at least fifty per centum of the issued shares are held by or for or on behalf 

of or in the interest of W.A.G.R. in any such right as aforesaid.  
(iv) persons employed at an annual salary rate in the Western Australian Railways Institute.  

The Union shall also consist of:  
a. persons, male or female, engaged in any clerical capacity, including telephonists, or in the occupation of shorthand writing 

or typing or calculating, billing or other machines designed to perform, or assist in performing any clerical work whatsoever 
within the State of Western Australia, but excepting that portion of the State within the 20th and 26th parallels of latitude 
and the 125th and the 129th meridians of longitude. 

b. provided that no person shall be a member who is not an employee within the meaning of the “Industrial Relations Act, 
1979”. 

The Union shall consist of an unlimited number of bona fide employees of Municipal County and Shire Councils or other Local 
Government Authorities or Trusts, Municipal Trusts Water Supply and/or Sewerage Boards or Trusts, Road Boards and other 
Boards, Corporations, Commissions or Trusts, carrying out or entrusted with the carrying out of works operations or functions 
similar to those usually or generally performed by Municipal or Shire Councils or other Local Government Authorities before the 
appointment of such Boards, Corporations, Commissions or Trusts  and of  health boards, the board or governing body of any park, 
reserve or racecourse, cemetery board or any person acting for, under or on behalf of any of such boards or bodies and of 
employees to contractors to any of such Councils, Authorities, Boards, Corporations, Commissions or Trusts  
Provided that the Union shall not admit as members employees engaged on new construction work in connection with services 
which have not passed to the authority which on the completion of such construction work is responsible for the provision and 
maintenance of those services; and provided further that the union shall not admit persons eligible to be members of the Civil 
Service Association of Western Australia Incorporated under its state rules as at 1 December 2010.  
The Union shall also consist of any person employed or usually employed for hire or reward on a full or part-time basis in or in 
connection with the industry of professional social work other than by 

(i) the Crown in right of the State; or 
(ii) any Statutory body representing the Crown in right of the State, or 
(iii) any Instrumentality or Authority whether corporate or unincorporate acting under the control of or for or on behalf 

of or in the interest of the Crown in right of the State, or 
(iv) any Company or Corporation in which at least 50 per centum of the issued shares are held by or for or on behalf of 

or in the interest of the Crown in right of the State or if there are no issued shares in which the governing body by 
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whatever name called includes nominees appointed by and appointed for or on behalf of, or in the interest of the 
Crown in right of the State. 

The Union shall also consist of any person employed or usually employed for hire or reward on a full-time or a part-time basis in or 
in connection with the industry of social and/or welfare work except  

1. persons employed as an officer under and within the meaning of the Public Sector Management Act 1994 or in any 
of the established branches of the Public Service, including State trading concerns, business undertakings and 
government institutions controlled by boards; provided the management of such bodies is appointed by, or under the 
control of, the Western Australian Government; and 

2. persons employed under the Forest Products Act 2000, the Main Roads Act, or any act now in force or hereafter 
enacted whereby any Board Commission or other body is constituted to administer any such Act; provided the 
management of such body is appointed by, or is under the control of the Western Australian Government; and 

3. persons employed by any public or private hospital; and 
4. persons employed by the Western Australian School of Nursing; and 
5. persons employed by the Western Australian division of the Red Cross Society, the Spastic Welfare Association of 

Western Australia (Incorporated), the Silver Chain Nursing Association (Incorporated), S.L.C.C. (Incorporated) (an 
Association for developmental disability W.A.) the Paraplegic-Quadriplegic Association of Western Australia 
(Incorporated), Good Samaritan Industries, FCB Industries or Nulsen Haven Association (Inc); and 

6. persons employed by any service ancillary to the practice of medicine but this exception does not apply to non-
government community health organisations (including any which are funded by the Western Australian Drug and 
Alcohol Authority); and 

7. persons eligible to join the Federated Miscellaneous Workers Union of Australia in accordance with its Rules as at 
23.2.87 and employed in convalescent homes, nursing homes, rest homes or other institutions established to provide 
care for aged, sick or infirm persons, and engaged in the provision of accommodation and ancillary services within 
one of the above establishments, or as nurse assistants (including supervisory nurse assistants); provided this 
exception shall not apply to persons primarily engaged in social welfare counselling; and  

8. Persons eligible to be members of the Civil Service Association of Western Australia Incorporated under its state 
rules as at 1 December 2010. 

 
 

2011 WAIRC 00138 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS 
APPLICANT 

-and- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S FBM 10 OF 2010 
CITATION NO. 2011 WAIRC 00138 
 

Result Order issued 
Appearances 
Applicant Mr R L Hooker (of counsel) 
Objector Ms S Bhar and with her Mr S Farrell 
 

Order 
HAVING heard Mr R L Hooker (of counsel) on behalf of the applicant and Ms S Bhar and with her Mr S Farrell on behalf of the 
objector, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that — 

1. The applicant file and serve any reply to the objector’s submissions at least fourteen (14) days before the date of 
hearing; 
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2. The parties provide each other with a list of witnesses that each party wishes to cross-examine based on the 
witness statements filed at least fourteen (14) days before the hearing; and 

3. The parties exchange a list of authorities to be relied upon during the hearing at least seven (7) days before the 
hearing and such list to be provided to the Full Bench beforehand. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

FULL BENCH—Unions—Declarations made under Section 71— 

2011 WAIRC 00111 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00111 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 

HEARD : MONDAY, 31 JANUARY 2011 
DELIVERED : FRIDAY, 11 FEBRUARY 2011 
FILE NO. : FBM 1 OF 2011 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 

SERVICES UNION OF EMPLOYEES 
Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

CatchWords : Industrial Law (WA) - Application pursuant to s 71 for a declaration relating to 
qualifications of persons for membership of a State branch of a Federal organisation and 
offices which exist within the branch - Application granted - Industrial Relations Act 1979 
(WA) s 7(1), s 71, s 71(1), s 71(2), s 71(3), s 71(4); Workplace Relations Act 1996 (Cth) s 1, 
sch 1, sch 10; Fair Work (Registered Organisations) Act 2009 (Cth); Interpretation Act 
1984 (WA) s 16(3); Fair Work (Transitional Provisions and Consequential Amendments) 
Act 2009 (Cth) s 3 of sch 22; Industrial Relations Act 1988 (Cth); Industrial Relations 
Commission Regulations 2005 (WA) reg 72, reg 72(e). 

Result : Declaration issued 
Representation: 
Applicant : Mr D H Schapper (of counsel) 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 

1 This is an application made under s 71(2) of the Industrial Relations Act 1979 (WA) (the Act) for a declaration that pursuant to 
s 71(2) of the Act that the rules of a counterpart Federal body prescribing the offices which exist in a Branch of an organisation 
of employees registered under the Workplace Relations Act 1996 (Cth) are deemed to be the same as the rules prescribing the 
offices which exist in the State organisation in accordance with s 71(1) and s 71(4) of the Act.   

2 Pursuant to s 71(1) of the Act, the counterpart Federal body, in relation to a State organisation, means the Western Australian 
Branch of an organisation of employees registered under the Commonwealth Act, the rules of which: 

(a) relating to the qualifications of persons for membership; and 

(b) prescribing the offices which shall exist within the Branch, 

are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to the 
corresponding subject matter. 

3 Obtaining a declaration is the first step towards the applicant being able to obtain a s 71 certificate to enable the offices that 
exist in its rules to be held by persons holding corresponding offices in its counterpart Federal body.  A certificate will also 
enable it to make an agreement with its Federal organisation relating to the management and control of funds.   
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4 The application was unopposed by any of the organisation’s members.  At the conclusion of the hearing on 31 January 2011, 
the Full Bench informed counsel for the applicant that the grounds of the application had been made out and that a declaration 
would be made.  On 31 January 2011, the following order was made and then corrected on 3 February 2011 to reflect the 
correct name of the applicant: 

(a) The Australian Municipal, Administrative, Clerical and Services Union is the counterpart Federal body of the 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees; 

(b) The rules of the applicant and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same, in accordance with s 71(2) of the Act; 

(c) The rules of the counterpart Federal body prescribing the offices which exist in the Branch are deemed to be the 
same as the rules of the applicant prescribing the offices which exist in the applicant, in accordance with s 71(4) 
of the Act. 

5 The reasons for making the declaration are as follows. 

6 The counterpart Federal body of the applicant is the Australian Municipal, Administrative, Clerical and Services Union.  The 
counterpart Federal body is registered as an organisation of employees under the Fair Work (Registered Organisations) Act 
2009 (Cth).  Whilst the provisions of s 71(1) of the Act and the definition of ‘Commonwealth Act’ in s 7(1) of the Act require 
that the counterpart Federal body of the applicant be registered under the Workplace Relations Act, by operation of s 16(3) of 
the Interpretation Act 1984 (WA) the meaning of the Workplace Relations Act can be construed as a reference to the Fair 
Work (Registered Organisations) Act.  Pursuant to s 16(3) of the Interpretation Act, a reference in a written law of the State to 
a Commonwealth Act, is to be construed so as to include a reference to such Act or provision as it may from time to time be 
amended.  Prior to the enactment of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth) 
the provisions of the Workplace Relations Act provided for the registration of organisations of employees and employers were 
provided for in sch 1 and sch 10 of the Workplace Relations Act.  The Workplace Relations Act is Act No 86 of 1988 and was 
named the Industrial Relations Act 1988 (Cth) when first enacted.  On the coming into operation of s 3 of sch 22 of the Fair 
Work (Transitional Provisions and Consequential Amendments) Act, the whole of the Workplace Relations Act was repealed 
except for sch 1 and sch 10 and s 1.  Section 1 of the Workplace Relations Act contained the name of the Act.  Section 3 of 
sch 22 of the Fair Work (Transitional Provisions and Consequential Amendments) Act amended s 1 of the Workplace 
Relations Act by renaming the Workplace Relations Act the Fair Work (Registered Organisations) Act 2009.  The Fair Work 
(Registered Organisations) Act 2009 remains as Act No 86 of 1988.  The headings to sch 1 and sch 10 of the Workplace 
Relations Act were also amended by the Fair Work (Transitional Provisions and Consequential Amendments) Act by 
renumbering.  Given that the provisions of sch 1 and sch 10 of the Workplace Relations Act were not repealed but amended, 
s 16(3) the Interpretation Act is enlivened so as to enable the definition of the ‘Commonwealth Act’ in s 7(1) of the Act to 
refer to the Fair Work (Registered Organisations) Act.   

7 By operation of s 71(2) of the Act, the rules of the State organisation and its counterpart Federal body relating to the 
qualifications of persons for membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially 
the same.  In addition, s 71(3) provides: 

The Full Bench may form the opinion that the rules referred to in subsection (2) are substantially the same 
notwithstanding that a person who is —  

(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular class of 
persons, ineligible to be a member of that State organisation’s counterpart Federal body; or 

(b) eligible to be a member of the counterpart Federal body is, for the reason referred to in paragraph (a), ineligible to 
be a member of the State organisation. 

Are the qualifications of persons for membership substantially the same? 

8 Substantial means what is ‘real or of substance as distinct from ephemeral or nominal’ or ‘considerable or in the main or 
essentially’:  Re an application by the Civil Service Association (1993) 73 WAIG 2931; Re Bonny [1986] 2 Qd R 80 (82). 

9 Under r 5 of the rules of the applicant, local government employees, clerical employees, Western Australian government 
railway employees and social and welfare workers are all eligible to be members of the applicant.  Each of these categories of 
persons eligible for membership under r 5 are also eligible to be members of the counterpart Federal body.  However the 
counterpart Federal body has many other categories of persons who are eligible to be members of the Branch in Western 
Australia who are not eligible to be members of the applicant unless they are engaged in clerical occupations.  These include 
business machine employees, shipping industry employees, health insurance industry employees, independent contractors, 
energy industry employees, Edison Mission employees and National Rail employees. 

10 Persons employed as HRL Group employees, employees of other energy industry employers and GPU PowerNet employees 
are also eligible to be members of the Federal body but none of the employers of these categories operate in Western Australia.  
Consequently, this part of the eligibility rules of the counterpart Federal body has no current application in Western Australia. 

11 The applicant filed a statement indicating the number of persons currently members of the applicant and the number of persons 
currently members of the Branch of the counterpart Federal body as required by reg 72 of the Industrial Relations Commission 
Regulations 2005 (WA).  The statement states that the number of persons currently members of the applicant is 4719 and the 
number of persons currently members of the counterpart Federal body is 5459.  Counsel for the applicant informed the Full 
Bench that these numbers are estimates.  The applicant also filed a statement pursuant to reg 72(e) of the Industrial Relations 
Commission Regulations indicating that as at 31 December 2010 there were no members of the applicant who were not eligible 
to be a member of the Branch and as at 31 December 2010 there were approximately 740 employees who were eligible to be a 
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member of the counterpart Federal body who were not eligible to be a member of the applicant.  Of the 740, approximately 
600 were non-clerical employees who work in the energy industry and approximately 140 were non-clerical employees who 
work in the transport industry outside of Westrail and the Public Transport Authority.   

12 It is clear from the statements filed by the applicant and the rules of the applicant and the counterpart Federal body that there is 
substantial similarity of coverage between both organisations.  In particular, it is relevant that all persons who are eligible to be 
members of the applicant are eligible to be members of the counterpart Federal body.  For this reason, we were of the view 
when the order was made that the evidence established that the eligibility rules of both organisations are substantially the same 
as required by s 71(2) and s 71(3) of the Act.   

Are the offices that exist in the Branch the same as the offices of the applicant? 

13 When determining whether the offices that exist in the Branch are the same as the offices of the applicant, it is necessary for 
the Full Bench to consider the functions and powers of each office based on a consideration of the similarity or otherwise of 
the content of the rules:  Jones v Civil Service Association Inc (2003) 84 WAIG 4 (Pullin J [35]). 

14 Pursuant to s 71(4) of the Act, the rules of a counterpart Federal body prescribing the offices which shall exist in the Branch 
are deemed to be the same as the rules of the State organisation prescribing the offices which shall exist in the State 
organisation if, for every office in the State organisation there is a corresponding office in the Branch.   

15 Pursuant to r 14 of the rules of the applicant, the offices of the union are the President, Deputy President, Secretary, Assistant 
Secretary and one financial member for each 600 financial members or part thereof from the Administrative, Clerical and 
Customer Services Division, one financial member for each 600 financial members or part thereof from the Transport Division 
and one financial member for each 600 financial members or part thereof from the Social and Community Services Division. 

16 Pursuant to r 20(d) of the rules of the applicant, the Executive Officers are the honorary positions of President, Deputy 
President, Secretary and Assistant Secretary.  Under r 20(c) of the rules of the applicant, the Committee of Management 
consists of the Executive Officers and the honorary members elected by and from the Administrative, Clerical and Customer 
Services Division, and the members elected by and from the Transport Division, and the members elected by and from the 
Social and Community Services Division.  Pursuant to r 21 of the rules of the applicant, the powers and duties of the 
Committee of Management are the management and control of the union between General Meetings of the members.  It also 
has the power under r 21 to do all such acts and things as may be exercised or done by the union and which are not hereby 
required to be exercised and done by a meeting of members.  In addition, the Committee of Management has a number of 
specific powers to carry out other matters.   

17 Pursuant to the rules of the counterpart Federal body, the offices of the Branch are set out in r 4 of Division Five of the rules of 
the counterpart Federal body.  These are the Branch President, the Deputy Branch President, the Branch Vice-President 
(Women), the Branch Secretary, the Assistant Branch Secretary and the Branch Treasurer.  Each of these offices is established 
as the Branch Executive Committee under r 5 of Division Five.  The Branch Executive Council consists of the Branch 
Executive Committee and Branch Executive Councillors representing Divisions, the number of whom is required to be 
calculated in accordance with r 8 of Division Five and the number of Branch Executive Councillor (Women) as may be 
required pursuant to r 19 of Division Five.  Under r 8(d)(ii) of Division Five, each Division is entitled to one Branch Executive 
Councillor for each 600 financial members or part thereof.  The Divisions are allocated under r 3 of Division Five of the rules 
of the counterpart Federal body.  Pursuant to r 3 of Division Five, each member attached to the Branch shall be allocated to one 
of the following Divisions by the Branch Executive Council: 

(a) Administrative, Clerical and Customer Services Division 

(b) ASU Municipal Employees Division 

(c) Energy/Information Technology Division 

(d) Local Government Division 

(e) Transport Division 

(f) Social and Community Services Division 

18 Under r 6 of Division Five of the rules of the counterpart Federal body, the powers and duties of the Branch Executive Council 
are that they are required to do all such things as are necessary for the control and management of the affairs of the Branch.  It 
also has a number of specific powers, which whilst not the same as the rules of the applicant it is apparent that the functions 
and powers of each of the offices are sufficiently similar so as to be said to be corresponding offices.  It is notable that s 71(4) 
of the Act does not require that the offices that exist in the Branch are required to each have a corresponding office in the State 
organisation.  In this matter it is apparent that for each of the offices of the applicant there is a corresponding office in the 
Branch.  In particular, it is clear that for each of the offices prescribed under the rules of the applicant not only is there a 
directly corresponding office, the duties and functions are substantially similar in that each one of the offices of the applicant is 
an office of the committee of management and the office that corresponds in the Branch is also part of the management 
committee of the Branch. 
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2011 WAIRC 00062 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 
SERVICES UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE MONDAY, 31 JANUARY 2011 
FILE NO/S FBM 1 OF 2011 
CITATION NO. 2011 WAIRC 00062 
 

Result Declaration issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
 

Declaration 
This matter having come on for hearing before the Full Bench on Monday, 31 January 2011, and having heard Mr D H Schapper, of 
counsel, on behalf of the applicant, the Full Bench pursuant to its powers in s 71 of the Industrial Relations Act 1979 (the Act), 
hereby declares that — 

(a) The Australian Municipal, Administrative, Clerical and Services Union is the counterpart Federal body of The 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees; 

(b) The rules of the applicant and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same, in accordance with s 71(2) of the Act; 

(c) The rules of the counterpart Federal body prescribing the offices which exist in the Branch are deemed to be the 
same as the rules of the applicant prescribing the offices which exist in the applicant, in accordance with s 71(4) 
of the Act. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 

2011 WAIRC 00072 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 
SERVICES UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 3 FEBRUARY 2011 
FILE NO/S FBM 1 OF 2011 
CITATION NO. 2011 WAIRC 00072 
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Result Amend applicant's name and correct Declaration [2011] WAIRC 00062 issued 31 January 2011. 
Appearances 
Applicant Mr D H Schapper (of counsel) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

1. THAT the name of the applicant be deleted and that be substituted therefor the name, Western Australian 
Municipal, Administrative, Clerical and Services Union of Employees. 

2. THAT declaration (a) of Declaration [2011] WAIRC 00062 made on Monday, 31 January 2011 in FBM 1 of 
2011 be amended by deleting the words “The Australian Municipal, Administrative, Clerical and Services 
Union is the counterpart Federal body of The Western Australian Municipal, Administrative, Clerical and 
Services Union of Employees;” and replacing them with the words “The Australian Municipal, Administrative, 
Clerical and Services Union is the counterpart Federal body of the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees;”. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2011 WAIRC 00191 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL ROBINSON 
APPLICANT 

-and- 
MR PHIL WOODCOCK 
ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, TRAM AND BUS 
INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENT 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S PRES 6 OF 2010 
CITATION NO. 2011 WAIRC 00191 
 
Result Order issued 
Appearances 
Applicant In person 
Respondent Mr J Nolan (of counsel) 
 

Order 
This matter having come on for a directions hearing on Tuesday, 8 March 2011, and having heard the applicant in person, and 
Mr J Nolan (of counsel) on behalf of the respondent, the Acting President, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders that — 

1. The respondent is to file and serve on the applicant: 
(a) any statements of evidence; and 
(b) written submissions setting out an application to strike out or dismiss the applicant’s claim; 
by 4:00 pm on Tuesday, 22 March 2011. 

2. The applicant is to file and serve on the respondent: 
(a) any statements of evidence; and 
(b) written submissions in reply; 
by 4:00 pm on Tuesday, 5 April 2011. 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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AWARDS/AGREEMENTS—Variation of— 

2011 WAIRC 00126 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S APPL 81 A OF 2007 
CITATION NO. 2011 WAIRC 00126 
 

Result Award varied 
 

Order 
HAVING heard Ms C Holmes on behalf of the respondents to the Award and Mr T Clark on behalf of the Liquor Hospitality and 
Miscellaneous Union, and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 
and in particular s 40B, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 be varied in accordance with 
the following Schedule and that such variation shall have effect on and from the 4th day of February 2011. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

SCHEDULE 
1. Schedule B – List of Respondents:  Delete this Schedule and insert the following in lieu thereof: 

Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 1927 (WA) as: 
(i)  the Hospitals formerly comprised in the Metropolitan Health Service Board; 
(ii)  the Peel Health Service Board; and 
(iii)  the WA Country Health Service.  

Director General 
Department of Agriculture and Food 
Director General 
Department of Culture and the Arts 
Director General 
Department of Environment and Conservation 
Director General 
Department of Housing 
Commissioner 
Main Roads Western Australia 
Minister for Police 
Minister for Emergency Services 
Minister for Corrective Services 
Governing Council of Central Institute of Technology 
Governing Council of Durack Institute of Technology 
Governing Council of Challenger Institute of Technology 
Governing Council of CY O'Connor Institute  
Governing Council of Great Southern Institute of Technology 
Governing Council of Kimberley College of TAFE 
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Governing Council of Pilbara TAFE 
Governing Council of South West Institute of Technology 
Governing Council of Polytechnic West 
Governing Council of West Coast Institute of Technology 
The Director General 
Department of Education 
Attorney General 
Minister for Child Protection 
Minister for Community Services 
Minister for Seniors and Volunteering 
Minister for Women’s Interests 
Minister for Youth 
Minister for Disability Services 
Minister for Culture and the Arts 
WA Alcohol and Drug Authority 
Director General 
Disability Services Commission 
General Manager 
Metropolitan Cemeteries Board 
Zoological Parks Authority 
20 Labouchere Road 
SOUTH PERTH WA 6151 
Chief Executive Officer 
Western Australian Sports Centre Trust trading as VenuesWest 
Minister for Sport and Recreation 
Minister for Racing and Gaming 
Director General 
Department of Mines and Petroleum 
Director General 
Department of State Development 
Minister for Housing 
Director 
Country High School Hostels Authority 
Rottnest Island Authority 

 
 

2011 WAIRC 00117 
THE SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
AUDIOCLINIC NATIONAL HEARINGS AIDS AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO/S APPL 142 OF 2010 
CITATION NO. 2011 WAIRC 00117 
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Result Award varied 
Representation 
Applicant Mr T Pope 
Respondent No appearances 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and there being no appearances on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 14 February 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 7A. – Nightfill Duty:  Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) (a) A full-time, part-time or casual worker employed in a "General Retail Shop" or "Special Retail Shop" pursuant 

to this clause shall be paid an additional loading as prescribed hereunder: 
(i) Monday to Saturday prior to 7.00 am 

(aa) Full-time and Part-time Workers 
- a loading of $3.21 per hour in addition to the ordinary hourly rate of a full-time or part-time 

worker. 
(bb) Casual Workers 
- a loading of $3.21 per hour in addition to the ordinary casual rate as laid down in paragraph 

(a) of subclause (4) of Clause 7. - Casual Workers. 
(ii) Saturday between 5.00 pm and Midnight 

(aa) Full-time  
- a loading of $4.56 per hour in addition to the ordinary hourly rate of a full-time worker as 

prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(bb) Part-time Workers 
- a loading of $9.94 per hour in addition to the ordinary hourly rate of a full-time shop 

assistant as prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(cc) Casual Workers 
- a loading of $11.89 per hour in addition to the ordinary casual rate as laid down in 

paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 
(b) Junior workers shall be paid the appropriate percentage as laid down in Part II of Clause 28. - Wages. 
(c) The loadings referred to in (i) and (ii) above shall be paid for the purpose of superannuation calculations. 

2. Clause 12. – Meal Money: 
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) When a worker is required to continue working after the usual finishing time for more than one hour he/she shall be paid 
$12.05 for the purchase of any meal required. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Late Night Trading Meal Allowance: 
A worker who commences work at or prior to 1.00pm on the day of late night trading and is required to work beyond 
7.00pm on that day shall be paid a meal allowance of $12.05. 

3. Clause 28. – Wages:  Delete Part III of this clause and insert the following in lieu thereof: 
Part III – 
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where 
applicable: 
(1) (a) A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a 

walk beside power operated high lift stacker in the performance of his duties shall be paid an additional 69 cents 
per hour whilst so engaged. 
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(b) A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a 
power operated overhead traversing hoist in the performance of his duties shall be paid an additional 76 cents 
per hour whilst so engaged. 

(c) The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a 
"Storeman Operator Grade 1" or a "Storeman Operator Grade 2". 

(2) Any workers, whether a junior or adult, employed as a canvasser and/or collector shall be paid the adult male wage. 
(3) Where a canvasser provides his own bicycle he shall be paid an allowance of $1.48 per week. 
(4) (a) A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold 

chamber in accordance with the following: 
In a cold chamber in which the temperature is: 

(i) Below 0º Celsius to -20° Celsius  - 84 cents per hour 

(ii) Below -20° Celsius to -25° Celsius  - 99 cents per hour 

(iii) Below -25° Celsius    - $1.11 per hour. 

(b) Workers required to work in temperatures less than -18.9° Celsius shall be medically examined at the 
employer's expense. 

(5) (a) A worker (full time, part time or casual) who is required to work any of his or her ordinary hours between 
6.00p.m. and 11.30p.m. Monday to Friday inclusive in a "small retail shop" as defined or a "special retail shop" 
(pharmacy) as defined shall be paid at a loading of 20% for each hour worked after 6.00p.m. 
For casual workers such loading shall be paid in addition to the rates prescribed in Clause 7(4) of this award. 

(b) A worker (part time or casual) who is required to work any of his or her ordinary hours between 6.00p.m. and 
11.30p.m. on Saturday in a "small retail shop" as defined or a "special retail shop" (pharmacy) as defined shall 
be paid at a loading of 20% for each hour worked after 6.00p.m. 
(i) A casual worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A part time worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part Time 
Workers. 

(6) (a) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight Monday to Friday inclusive shall be paid a loading of 20% for each hour so 
worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(b) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight on Saturday shall be paid a loading of 20% for each hour worked after 6.00pm. 
(i) A casual employee employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A full or part-time employee employed under paragraph (b) of this subclause shall be paid the 20% 

loading as calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part-
Time Workers. 

(c) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours before 
7.00am on any day Monday to Saturday inclusive shall be paid a loading of 30% for each hour so worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(7) An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of technical 
training) shall be paid the sum of $25.20 per week in addition to the rates prescribed herein. 

4. Clause 28A. – Structural Efficiency Agreement – Cold Storage Industry:  Delete this clause and insert the 
following in lieu thereof: 

P. & O. Cold Stores and Clelands Cold Stores shall pay $25.20 per week in addition to the rates prescribed by Clause 28. - Wages 
of this award from the beginning of the first pay period commencing on or after 1 November 1989 and $4.20 in addition to the rates 
prescribed by Clause 28. - Wages of this award from the beginning of the first pay period commencing on or after 1 December 
1989 on account of agreement reached for a structural efficiency package which the parties anticipate will result in the creation of a 
Cold Storage Award being negotiated in accordance with the objectives and content of the Structural Efficiency Principle. 
5. Clause 32. – Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Where an employee is required and authorised to use his or her own motor vehicle in the course of the employee's duties 

the employee shall be paid an allowance not less than that provided for in the table set out hereunder.  Notwithstanding 
anything contained in this subclause the employer and the employee may make any other arrangement as to car allowance 
not less favourable to the employee. 
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(2) Where an employee in the course of a journey travels through two (2) or more of the separate areas, payment at the rates 
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 

(4) This allowance has a nexus with the Metal Trades (General) Award established in matter number 1135 of 1991 at 
transcript page 2. 

RATES OF HIRE FOR USE OF EMPLOYEE’S  
OWN VEHICLE ON EMPLOYER’S BUSINESS 

 
AREA AND DETAILS ENGINE DISPLACEMENT 

(IN CUBIC CENTIMETRES) 
RATE PER KILOMETRE (CENTS) 

Distance Travelled Each Year on 
Employer’s Business 

Over 2600cc Over1600cc - 2600cc 1600cc & Under 

Metropolitan Area 78.9 70.7 61.5 
South West Land Division 80.7 72.5 63.1 
North of 23.5° South Latitude 88.9 80.0 69.5 
Rest of the State 83.5 74.7 65.0 
Motor Cycle (in all areas) 27.2 cents per kilometre 

“Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway Station. 
“South West Land Division” means that South West Land Division as defined by Schedule 1 of the Land Administration 
Act 1997 excluding the area contained within the Metropolitan Area. 

6. Clause 46. – First Aid Allowance:  Delete this clause and insert the following in lieu thereof: 
A worker holding either a Red Cross or St. John Senior First Aid Certificate of at least 'A' level who is appointed by the employer 
to perform first aid duties shall be paid $10.00 per week in addition to the worker's ordinary rate. 
7. Clause 48. – Additional Loading for Late Night Trading Establishments: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) A full-time or part-time worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours 

between 6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid a loading of $4.03 per hour in addition to 
the ordinary hourly rate of a full-time or part-time worker. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) A casual worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours between 6.00 
p.m. and 9.00 p.m. on the day of late night trading shall be paid the amount of $4.03 per hour in addition to the ordinary 
casual rate as laid down in paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2011 WAIRC 00164 
APPLICATION FOR NEW AWARD PURSUANT TO DIVISION 2A OF THE INDUSTRIAL RELATIONS ACT, 1979 

(WA).  THE WESTERN AUSTRALIA POLICE AUXILIARY OFFICERS' AWARD 2010. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
 WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

INTERVENER 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 16 FEBRUARY 2011 
DELIVERED FRIDAY, 25 FEBRUARY 2011 
FILE NO. PSAA 1 OF 2010 
CITATION NO. 2011 WAIRC 00164 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 341 
 

 

CatchWords Preliminary issue to be determined – whether registered organisation should be granted leave to 
intervene - principles of intervention applied - sufficient interest for Western Australian Police Union 
of Workers to be granted limited leave to intervene s 27(1)(k) - Industrial Relations Act 1979 (WA) 

Result Order issued  
Representation  
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
Intervener  Mr R Horton 
 

Preliminary Reasons for Decision 
1 This is an application for a new award filed on 17 December 2010 pursuant to s 37 of the Industrial Relations Act 1979 (WA) 

(the Act) by The Civil Association of Western Australia Incorporated (the applicant union).  On 27 January 2011 the applicant 
union requested the proposed award be listed for hearing.   

2 The Commissioner of Police, Western Australia Police Service (the respondent) opposed the proposed award proceeding to 
hearing requesting the application await the outcome of proceedings currently before the Full Bench, FBM 10 of 2010 Western 
Australian Police Union of Workers (WAPU).  The Full Bench related to an application by WAPU to change their 
organisation’s eligibility rules. 

3 The Public Service Arbitrator (the Arbitrator) listed for preliminary hearing on 16 February 2011 for preliminary 
determination, whether the proposed award should proceed to hearing.  

WAPU’s application 
4 On 15 February 2011 the Commission received correspondence, purportedly from WAPU, seeking an adjournment of the 

proceedings listed on 16 February 2011.  That application for adjournment was refused. 
5 A representative of WAPU, Mr Horton, on 16 February 2011 sought leave at the outset of proceedings to intervene.  

Mr Horton submitted: 
(a) WAPU’s application was in accordance with s 27(1)(k) of the Act; 
(b) WAPU currently had an application to alter their organisation’s eligibility rules to cover police auxiliary 

officers (PAOs).  The union had been pursuing this matter for some time and WAPU submitted the issue of 
coverage ought be concluded by the Full Bench in FBM 10 of 2010; 

(c) WAPU’s interest in coverage of PAOs satisfies intervention in these proceedings;   
(d) if PSAA 1 of 2010 resulted in an award issuing then that would place WAPU at a serious disadvantage; 
(e) there had been a long association between the applicant union in PSAA 1 of 2010 and their federal counterpart 

together with WAPU and their federal union in relation to the creation of this particular classification; 
(f) WAPU had a sufficient interest in PSAA 1 of 2010 to be granted leave to intervene; 
(g) Mr Horton submitted he was not skilled or indeed briefed on the merits or otherwise of matters other than to 

seek intervention.  Accordingly, Mr Horton sought an adjournment of proceedings;  
(h) WAPU was not aware the matter as listed was simply a preliminary issue to determine whether the substantive 

application should be listed for hearing;  
(i) WAPU conceded they had failed to comply with the provisions of reg 19 of the Industrial Relations 

Commission Regulations 2005 (WA) (the Regulations) relating to intervention; and   
(j) n addition, WAPU had failed to lodge an objection to the issuance of the applicant union’s proposed award 

when the area and scope clause was advertised in the Industrial Gazette (91 WAIG 21).   
Applicant union’s submissions 
6 The applicant union opposed WAPU being granted intervention in the proceedings submitting:  

(a) the principles by which an organisation ought be granted leave to intervene are well settled.  In The Queen v 
Ludeke and others: Ex parte Customs Officers' Association of Australia, Fourth Division (1985) 155 CLR 513 
at 522, Mason J (as he then was) made the following comment in relation to interventions before the courts 
generally: 

In general, the applicant is required to have an interest which is a substantial interest, a legal interest or one 
which is known and protected by the law. 

(b) WAPU’s interest in these proceedings did not meet the general principle as outlined;  
(c) WAPU’s view that FBM 10 of 2010 would resolve the issue of coverage of PAOs once and for all was a 

misleading notion.  If the proposed award in application PSAA 1 of 2010 issued creating award coverage for 
PAOs and subsequently WAPU was granted coverage as a result of a decision in FBM 10 of 2010 then clearly 
WAPU would be entitled to make application to become a party to the award as issued.  FBM 10 of 2010 relates 
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to the eligibility rules of WAPU and does not affect the eligibility rules of the applicant union in these 
proceedings.  The rules of the applicant union were submitted (CSA ex 1) and constitutional coverage of PAOs 
was claimed the applicant union  to be reflected in three separate sub-clauses of their membership clause, 
namely 6(a)(2), 6(a)(3) and 6(a)(7). 

(d) PAOs are, for the purposes of the applicant union’s eligibility rules, considered to be ‘employees’; 

(e) there is no direct or immediate right which legally permits WAPU to be granted intervention in these 
proceedings; and   

(f) this application has a direct effect on the applicant union, the respondent and indeed on the working conditions 
of persons appointed by the Commissioner of Police as PAOs, currently non-award employees. 

Respondent’s submissions 

7 The respondent neither opposed or supported WAPU being granted leave to intervene in the proceedings, however did submit 
in response to the question as to whether a PAO was an employee, that such persons are appointed by the Commissioner of 
Police pursuant to the Police Act 1892 (WA). 

Conclusion 

8 The preliminary question the Arbitrator is required to rule on is whether or not to grant intervention to WAPU.  Such a 
decision must be made, determining whether there is a sufficient interest by WAPU to permit such intervention as per the 
principles reflected in Gairns and Dempsey v The Royal Australian Nursing Federation Industrial Union of Workers, Perth 
69 WAIG 2343 at 2347 and the cases cited therein.   

9 I have taken into account a number of factors including: 

(a) WAPU failed to file a notice of an application for leave to intervene in the proceedings in accordance with 
reg 19 of the Regulations however notice was filed albeit less than 24 hours prior to the proceedings as listed.  
WAPU forwarded a copy of their intention to intervene to the applicant union and the respondent prior to the 
hearing, therefore neither party was taken by surprise; 

(b) WAPU failed to object to PSAA 1 of 2010 during the period in which the proposed award was advertised in the 
Industrial Gazette (91 WAIG 21);  

(c) regs 37 and 38 of the Regulations allow some regard to be had to waive procedural issues.  The Arbitrator 
determines that WAPU’s failure to comply with the procedural aspects of reg 19 of the Regulations in seeking 
leave to intervene in PSAA 1 of 2010 are hereby waived having regard to the correspondence submitted by 
WAPU to the Arbitrator and circulated to the applicant union and respondent on 15 February 2011; 

(d) the current eligibility rule of WAPU does not cover PAOs although there is a current application before the Full 
Bench of the Western Australia Industrial Relations Commission FBM 10 of 2010 to amend the union’s 
eligibility rules to cover such persons.  It is noted that the applicant union to these proceedings has lodged an 
objection in the Full Bench matter as referred to; 

(e) the Arbitrator accepts that WAPU has a sufficient interest in these proceedings having regard for the long 
history between the applicant union and their federal counterpart together with WAPU and their federal 
counterpart associated with the classification of PAOs; and 

  

(f) the submissions of the applicant union and the respondent with respect to WAPU’s application seeking leave to 
intervene. 

10 In Gairns and Dempsey v RANF Sharkey P referred to the rules of procedural fairness in matters relating to intervention. Those 
rules are commonly referred to as the principles of natural justice, as per The Queen v Commonwealth Conciliation and 
Arbitration Commission; Ex Parte Angliss Group (1969) 122 CLR 546.   

 Those rules will ordinarily require the Commission to give the parties and give others who will be directly affected by its 
orders, and who have a sufficient interest, an adequate opportunity of being heard. They do not require the Commission to 
ignore the nature of proceedings, inter partes, and to extend an opportunity of being heard to every person, who, while 
not being a party, claims merely to have an indirect interest in the proceedings, in the sense that he is likely to be directly 
or indirectly advantaged by an order or award which the Commission may make. 

11 The application by WAPU to intervene in these preliminary proceedings is granted, albeit in a capacity limited to written 
submissions, in response to the question as listed for hearing, that being whether the proposed award should be listed for 
hearing. 

12 In determining the procedures that will apply in allowing WAPU to submit a limited submission I have had regard for the 
applicant union's opposition to the procedure as proposed, and to the respondent's support for the procedure.   

13 Accordingly, the following procedure will apply to WAPU, the applicant union and the respondent and the intervener: 

(a) WAPU will submit to the Arbitrator and the parties in writing by close of business on 18 February 2011 their 
submission as to whether PSAA 1 of 2010 should be listed for hearing; and 

(b) The applicant union and the respondent will submit their response to the intervener’s submission in writing to 
the Arbitrator, each other and the intervener by close of business on 22 February 2011. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 343 
 

14 This concludes the Arbitrator's reasons as to the granting of limited intervention to WAPU.  An order has already issued 
reflecting my decision.    

15 My decision and associated reasons as to whether PSAA 1 of 2011 should be listed for hearing will be issued shortly.  
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Result Order issued  
Representation 
Applicant Mr S Farrell 
 Ms S Bhar  
Respondent Mr M Wheeler 
   Ms L Cox  
Intervenor  Mr R Horton 
 

Order 
HAVING heard Mr R Horton on behalf of the Western Australian Police Union of Workers (WAPU) seeking leave to intervene 
pursuant to s 27(1)(k) of the Industrial Relations Act 1979 (the Act) and Mr S Farrell on behalf of the applicant union in response 
and Mr M Wheeler on behalf of the respondent in response, the Public Service Arbitrator, pursuant to the powers conferred on it 
under the Act, hereby orders: 

1.  THAT WAPU be granted limited intervention in the proceedings; 
2. THAT WAPU’s intervention be limited to the issue of written submissions on whether PSAA 1 of 2010 ought 

be listed for hearing; 
3. THAT WAPU’s written submissions be forwarded to the Commissioner, the applicant union and the respondent 

by close of business Friday, 18 February 2011; and 
4. THAT the applicant union and the respondent's submissions in reply be forwarded to the Commission and 

WAPU by close of business Tuesday, 22 February 2011. 
(Sgd.)  S M MAYMAN, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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CatchWords Preliminary decisions - whether application should be adjourned - whether application for a new 
award should be listed for hearing - further conciliation required - principles applied - s 32 Industrial 
Relations Act 1979 (WA) - application for award proceedings to be listed denied  

Result Request for award to be listed denied 
Representation  
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
Intervener  Mr R Horton 
 

Preliminary Reasons for Decision 
1 On 17 December 2010 The Civil Service Association of Western Australia Incorporated (the applicant union) applied to the 

Public Service Arbitrator (the Arbitrator) for a new award, the Western Australia Police Auxiliary Officers’ Award 2010.  
2 PSAA 1 of 2010 (the substantive application) was served in accordance with the provisions of the Industrial Relations Act 

1979 (WA) (the Act) and, as directed by the Chief Commissioner, the relevant details were published in the Western 
Australian Industrial Gazette (91 WAIG 21). 

Applicant union’s position 
3 The applicant union seeks a new award to cover police auxiliary officers (PAOs), such officers being recently created 

following an amendment to the Police Act 1892 (WA).   PAOs currently have no award coverage.   
4 On 27 January 2011 the applicant union wrote to the Registry seeking to have the proposed award listed for hearing. 
Respondent’s position  
5 On 18 January 2011 the Commissioner of Police, Western Australia Police Service (the respondent) filed a notice of answer 

and counter proposal seeking a postponement of the application until such time as a Full Bench matter (FBM 10 of 2010) had 
been heard and determined.  FBM 10 of 2010 is an application by the Western Australian Police Union of Workers (WAPU) to 
amend the eligibility rules of their organisation.   

6 The respondent submitted that FBM 10 of 2010 was a relevant issue likely to impact on the issue of PAOs, and accordingly, a 
postponement was sought until the Full Bench matter had been heard and determined.   

7 The respondent, having reviewed the award proposed by the applicant union submitted that PAOs, with the exception of some 
variations, would not be at a disadvantage given the proposed award was almost identical to the common law contracts 
currently covering the relevant officers; the Western Australian Police Auxiliary Officers Terms and Conditions of Employment 
2010 (the current contracts).   

Whether preliminary proceedings should be adjourned  
8 At the outset the Chief Commissioner allocated the application to Acting Senior Commissioner Scott and on 10 February 2011 

a conciliation conference was held between the parties.  Differences remained at the conclusion of the conference and the 
parties were advised that the application would be referred back to the Chief Commissioner.    

9 In order to deal with the preliminary issue, that being whether the proposed award should be listed for hearing, the file was 
allocated to Commissioner Mayman.  The preliminary matter was set down for hearing on 16 February 2011.  Correspondence 
purporting to represent the views of WAPU, dated 15 February 2011 was received.  The author advised that due to the 
unavailability of WAPU’s counsel to attend the hearing listed for 16 February 2011, an adjournment should be granted.  
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Further, the correspondence suggested that WAPU had a sufficient interest in the outcome of the substantive application to be 
permitted leave to intervene in accordance with s 27(1)(k) of the Act.   

10 Shortly after receipt of the correspondence the applicant union advised of their opposition to an adjournment of the preliminary 
proceedings.  The first question to consider was whether to adjourn proceedings listed for 16 February 2011.  The decision to 
grant an adjournment or indeed to refuse such adjournment is one of discretion, the principles which have oft been quoted from 
a decision of the Supreme Court of Western Australia, Myers v Myers [1969] WAR 19.   

11 Having regard to those principles the Arbitrator finds that at the time the application for adjournment was made WAPU was 
not a party to proceedings and therefore the principles relied upon cannot, in this case, be applied.  The request for an 
adjournment was therefore denied and the applicant union, the respondent and WAPU were advised of the Arbitrator’s 
decision by correspondence on 15 February 2011.   

The preliminary matter - whether the proposed award ought be listed 
12 Having heard from the applicant union, the respondent and in a limited capacity from WAPU on the preliminary issues, and 

subsequently having heard from the parties in reply it is important to consider the submissions. 
WAPU’s submission 
13 WAPU submitted in support of their intervention that the substantive application should not be set down for hearing until 

matters before the Full Bench (FBM 10 of 2010) had been heard and determined.  WAPU submitted a number of factors in 
support of their position including: 

(a) if WAPU’s eligibility rules are amended then WAPU intends to enter into negotiations with the respondent to 
negotiate the terms and conditions of an industrial agreement to apply to PAOs; 

(b) the Arbitrator should draw the inference that the applicant union in these proceedings has attempted to pre-empt 
the Full Bench decision by seeking to become the sole union party to an award covering PAOs; 

(c) WAPU has an arguable case that their organisation should cover PAO's; and 
(d) the duration of the adjournment sought by WAPU is relatively short and therefore will not prejudice or affect 

unfairly any employees, in particular PAOs.  Relevant to this view are the principles reflected in The Australian 
Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian 
Branch v Imperial Hotel and Others (1994) 74 WAIG 1023. 

14 Correspondence was received from WAPU on 23 February 2011 contesting a number of aspects in response to the submissions 
in reply by the applicant union.  WAPU referred to the assertions as matters of an evidentiary nature and sought a further 
opportunity to provide evidence to the contrary. 

Applicant union’s submissions 
15 The applicant union opposed proceedings being adjourned, supporting the substantive application being heard as soon as 

practicable.  In the alternative the applicant union sought the issuance of an interim award to protect the PAOs’ terms and 
conditions of employment.   

16 Relevant to the applicant union's position a number of issues were submitted: 
(a) FBM 10 of 2010 and the substantive application are separate and discrete matters and the outcome of the Full 

Bench proceedings as referred to have little or no effect on the applicant union's proposed award.  In respect of 
FBM 10 of 2010 the applicant union advised their organisation had lodged an objection to the application.  The 
process of an award application is an exercise of arbitral power by a single Commissioner pursuant to Division 2A 
of the Act and is unrelated to the jurisdiction of the Full Bench in FBM 10 of 2010;   

(b) coverage of PAOs is currently reflected in the applicant union's existing membership rules in three separate 
subclauses, namely 6(a)(2), 6(a)(3) and 6(a)(7): 

 6 – Membership 
(a) Membership shall be confined to any person who is: 

… 
(2) employed under the Forests Act, the Main Roads Act or any Act now in force or hereafter 

enacted whereby any Board, Commission or other body is constituted to administer any 
such Act; or 

(3) otherwise employed in any of the established Branches of the Public Service, including 
State trading concerns, business undertakings and government institutions controlled by 
Boards; or 
… 

(7) employed by any instrumentality or authority whether corporate or unincorporated acting 
under the control of or for or on behalf of or in the interest of the State of Western 
Australia; or 
… 

 (exhibit CSA 1) 
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(c) the applicant union is exercising its right to organise and indeed to protect the industrial interests of PAOs, who 
currently have no award safety net, a matter that needs to be corrected without delay.  Section 36A(1) of the Act 
refers to: 

In any proceedings in which the Commission is considering the making of an award (the new award)  that 
extends to employees to whom no award currently extends (the employees), the onus is on any party 
opposing the making of the new award to show that it would not be in the public interest. 

(d) to delay the issuance of the proposed award would be detrimental to PAOs not the WAPU.  Hearing the 
substantive application should be a priority rather than determining whether the matter should be delayed.  In 
support of its submission the applicant union referred to a number of provisions incorporated in s 6 of the Act, 
including s 6(ab), s 6(ad), s 6(ag), s 6(b) and s 6(c); and 

(e) the provisions of the current contracts covering PAOs currently exclude a number of provisions for example, 
adequate protections as they relate to delegate’s rights. 

17 The applicant union submitted there had been limited discussions with the respondent regarding the proposed award.  The 
applicant union advised they were happy to hold further discussions with the respondent in order to resolve differences and 
participate in further conferences should those differences be unable to be resolved. 

18 The applicant union requested the matter proceed to hearing as soon as practicable.  Alternatively, should the Arbitrator decide 
to defer the hearing until after a determination in FBM 10 of 2010 is made then an interim award should be issued to protect 
the PAOs terms and conditions of employment. 

Respondent’s submissions 
19 The respondent submitted that the substantive application should be postponed until FBM 10 of 2010 is concluded.  In support 

of its position, the respondent submitted: 
(a) the substantive application and FBM 10 of 2010 are linked insofar as the proposed award is likely to impact on 

PAOs.  The application by WAPU to amend the eligibility rules of their organisation also impacts on PAOs;  
(b) having reviewed the applicant union's proposed award PAOs will not be disadvantaged by the postponement of 

the substantive application.  Apart from some limited variations the proposed award is almost identical to the 
PAOs’ current contracts; and 

(c) there were some concerns with the proposed award, including aspects the respondent considered should be dealt 
with in an agreement.   

20 Importantly, the respondent indicated that conciliation between the applicant union and themselves regarding the proposed 
award had yet to be exhausted.  

Conclusion  
21 Having had regard for the submissions of the applicant union, the respondent and WAPU the Arbitrator finds: 

(a) the substantive application and FBM 10 of 2010 are separate matters, one relating to the issuance of a proposed 
award and the other relating to an application to amend the eligibility rules of a registered organisation; 

(b) the making of a new award for non-award employees is an important process and the respondent and WAPU’s 
opposition to the substantive application being listed for hearing until such time as FBM 10 of 2010 has been 
heard and determined is denied.  In making such a finding I have had regard for s 6(ad), s 6(b), s 6(d), s 26 and 
s 36A of the Act, the latter provision having been inserted by Parliament following the passage of the Labour 
Relations Reform Bill 2002;  

(c) the applicant union and the respondent submit there have been limited discussions.  The respondent goes further 
and suggests that conciliation has yet to be concluded. With respect, I agree and consider that the structure of the 
Act, in particular s 32, requires the Commission to have regard as to whether conciliation has been exhausted.  In 
proceedings before the Full Bench O’Dea P (as he then was) commented on s 32 in Robe River Iron Associates v 
Amalgamated Metal Workers and Shipwrights Union of Western Australia and Others (1986) 66 WAIG 1404, 
1412 when he said of matters referred to the Commission: 

Each section indicates a part of the procedural steps to be followed in respect of an industrial matter 
referred to the Commission for relief by way of arbitration in the first instance.  Section 32 directs the 
Commission as to the manner in which it is to enquire into and deal with any such claim.  Initially the 
Commission is commanded to endeavour to resolve the matter by conciliation and in pursuance of that, if 
need be, arrange conferences of the parties and where necessary give such directions and make such 
interlocutory or ancillary orders as may be necessary to assist that process.  Only when resort to 
conciliation is unavailing or the parties request it, should the Commission embark upon a hearing and 
determination of the issues involved by arbitration. 

(d) there remain opportunities between the applicant union and the respondent for informal discussions and, where 
necessary, conciliation before the Arbitrator in resolving differences relating to the substantive application; 

(e) the period of time until FBM 10 of 2010 is heard and determined may not be a short period as submitted by the 
respondent and WAPU;  

(f) the submission of WAPU that their organisation has an arguable case to cover PAOs is not a relevant 
consideration in relation to whether the substantive application should be listed; and 
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(g) the applicant union has not attempted to pre-empt the Full Bench decision (FBM 10 of 2010) by seeking to 
become a sole union party to an award covering PAOs. 

22 The Arbitrator considers the substantive application does not have to await the hearing and determination in FBM 10 of 2010 
prior to listing.  There is however further conciliation required prior to the matter being listed.  The Arbitrator therefore denies 
the applicant union's request for the substantive application to be listed for hearing until such time as conciliation is exhausted. 

23 The applicant union's alternative request for an interim order to issue is denied in light of my decision regarding conciliation 
recognising such proceedings may resolve current differences between the applicant union and the respondent.   

24 Having had regard to the submissions of the applicant union, the respondent and WAPU the Arbitrator hereby directs the 
respondent and the applicant union to the substantive application prepare a minute of order scheduling conciliation meetings 
(both formal and informal as may be considered appropriate) including an exchange of draft documents.  The minute is to 
reflect the Arbitrator’s reasons for decision and is to be returned by close of business Wednesday, 2 March 2011.  A speaking 
to the minute is scheduled for Thursday, 3 March 2011 at 9.45 am.   

25 I would request the applicant union and respondent have regard for the fact that PAOs are currently non-award employees. 
 

 

2011 WAIRC 00175 
APPLICATION FOR NEW AWARD PURSUANT TO DIVISION 2A OF THE INDUSTRIAL RELATIONS ACT 1979 

(WA).  THE WESTERN AUSTRALIA POLICE AUXILIARY OFFICERS' AWARD 2010. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

INTERVENER 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S M MAYMAN 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSAA 1 OF 2010 
CITATION NO. 2011 WAIRC 00175 
 

Result Order issued 
Representation 
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
 

Order 
HAVING heard from Mr S Farrell and with him Ms S Bhar on behalf of The Civil Service Association of Western Australia 
Incorporated (the applicant union) and Mr M Wheeler and with him Ms L Cox on behalf of the Commissioner of Police, Western 
Australia Police Service (the respondent) and Mr Horton on behalf of the Western Australian Police Union of Workers as 
intervener, appearing in a limited capacity, the Public Service Arbitrator, pursuant to the powers under the Industrial Relations Act 
1979 hereby orders: 

(a) THAT the applicant union and the respondent meet on 8 March 2011 to exchange draft documents and begin 
informal discussions with a view to identifying and resolving any differences between the parties relating to the 
application; 

(b) THAT there be a further meeting between the applicant union and the respondent on 17 March 2011 with a view 
to resolving any differences remaining between the parties relating to the application;  

(c) THAT following the meetings referred to in (a) and (b) of this order, the applicant union and the respondent are to 
formally advise of any differences remaining between the parties and a conciliation conference before a Public 
Service Arbitrator shall be arranged as soon as is practicable after the meeting referred to in (b) of this order; and 

(d) The parties have liberty to apply. 
(Sgd.)  S M MAYMAN, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00142 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL BAKER 
APPLICANT 

-v- 
HARCOURTS INTEGRITY (REAL ESTATE) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 143 OF 2010 
CITATION NO. 2011 WAIRC 00142 
 

Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00153 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WILLIAM CRUTCHLEY 
APPLICANT 

-v- 
JIMS FENCING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 FEBRUARY 2011 
FILE NO/S U 57 OF 2010 
CITATION NO. 2011 WAIRC 00153 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 12 May 2010 the Commission contacted the applicant by telephone about service of his application and was advised 
that the applicant was considering whether to proceed with the matter; and 
FURTHER the Commission sent an email to the applicant that day requesting he advise the Commission of his intentions in 
relation to the application by 26 May 2010 however, this did not occur; and 
WHEREAS the Commission wrote to the applicant on a number of occasions seeking advice about his intentions however there 
was no response; and 
WHEREAS on 21 September 2010 the Commission contacted the applicant by telephone and was advised that he was not 
proceeding with the matter; and 
FURTHER the applicant undertook to lodge a Notice of Withdrawal or Discontinuance in relation to the application; and 
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WHEREAS on 22 October 2010 and 4 November 2010 the Commission contacted the applicant about lodging a Notice of 
Withdrawal or Discontinuance; and 
WHEREAS on 15 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00099 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSANNE FRENCH 
APPLICANT 

-v- 
BAPTISTCARE WA 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S U 189 OF 2010 
CITATION NO. 2011 WAIRC 00099 
 

Result Application dismissed 
 

Order 
HAVING heard Ms S French on her own behalf and Ms J Auerbach of the Chamber of Commerce and Industry on behalf of the 
respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00114 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DALE RHYS HIGGINS 
APPLICANT 

-v- 
ERNA AND JOHANN BUCHINGER  
T/A HANS PANEL SHOP 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO/S U 170 OF 2010 
CITATION NO. 2011 WAIRC 00114 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Murphy 
Respondent Mr R Gifford 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00185 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRADLEY ALLAN JENKINS 
APPLICANT 

-v- 
TOP OF THE TERRACE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 8 MARCH 2011 
FILE NO/S B 179 OF 2010 
CITATION NO. 2011 WAIRC 00185 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 11th day of January 2011, the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS on the 2nd day of March 2011 the applicant advised the Commission, in writing, that settlement had been reached and 
the applicant wished to discontinue the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00165 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINDA KLEINFELDER 
APPLICANT 

-v- 
ARAFMI MENTAL HEALTH CARERS AND FRIENDS ASSOCIATION (WA) INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 28 FEBRUARY 2011 
FILE NO/S U 22 OF 2010 
CITATION NO. 2011 WAIRC 00165 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 11 March 2010 the Commission contacted the applicant’s representative and was advised that an application had 
also been lodged in Fair Work Australia (“FWA”); and 
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FURTHER the applicant’s representative requested that the matter be adjourned pending an issue of jurisdiction being determined 
by FWA; and 
WHEREAS on 26 March 2010 the Commission wrote to the parties to advise that the matter had been adjourned pending a decision 
being made by FWA on an issue of jurisdiction; and 
WHEREAS the Commission contacted the applicant on a number of occasions about the progress of the FWA application; and 
WHEREAS on 20 August 2010 the applicant advised the Commission that it was likely that a settlement would be reached with 
respect to the FWA application and if this did occur a Notice of Withdrawal or Discontinuance form would be lodged in relation to 
the matter; and 
WHEREAS on 4 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 10 January 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00123 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NIDTHAYA MCINTOSH 
APPLICANT 

-v- 
BEANANGING KWUURT INSTI 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 16 FEBRUARY 2011 
FILE NO/S B 106 OF 2010 
CITATION NO. 2011 WAIRC 00123 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 9 August 2010 the Commission wrote to the applicant by way of email about whether the respondent’s Notice of 
Answer and Counter-proposal lodged on 6 August 2010 resolved her claim; and 
WHEREAS on 11 August 2010 the applicant advised the Commission by email that she was currently overseas for an extended 
period however, if the respondent had paid the monies stated in its Notice of Answer and Counter-proposal then her claim was 
likely to be resolved and she would contact the Commission upon her return to Australia; and 
WHEREAS on 21 October 2010 the applicant advised the Commission that the matter had settled; and 
WHEREAS on 1 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 5 November 2010 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2011 WAIRC 00166 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DON MCLEAN 
APPLICANT 

-v- 
PRINCESS MARGARET HOSPITAL FOR CHILDREN FOUNDATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 28 FEBRUARY 2011 
FILE NO/S U 161 OF 2010 
CITATION NO. 2011 WAIRC 00166 
 

Result Discontinued 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Ms S Kemp of counsel 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was lodged out of time; and 
WHEREAS on 20 December 2010, and with the consent of the respondent, the Commission convened a conference for the purpose 
of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on 9 February 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 10 February 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00187 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES MCNICHOL 
APPLICANT 

-v- 
MOSAIC COMMUNITY CARE INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S B 164 OF 2010 
CITATION NO. 2011 WAIRC 00187 
 

Result Order issued 
Representation 
Applicant Mr J McNichol 
Respondent Mr D Jones (as agent) 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 20 December 2010 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 4 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00140 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS YEEDA TOPHAM 
APPLICANT 

-v- 
THE DIRECTOR-GENERAL 
THE DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 242 OF 2009 
CITATION NO. 2011 WAIRC 00140 
 

Result Discontinued by leave 
Representation 
Applicant Mr S Millman, Ms K House 
Respondent Ms M Rinaldi 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00144 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIJEL PANTOVIC 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 199 OF 2010 
CITATION NO. 2011 WAIRC 00144 
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Result Dismissed for want of jurisdiction 
Representation 
Applicant Mr G Upham as agent 
Respondent Mr D Matthews of counsel 
 

Order 
HAVING heard Mr G Upham as agent on behalf of the applicant and Mr D Matthews of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00152 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KRISTION PAUL PENNY 
APPLICANT 

-v- 
NEEDAC LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 FEBRUARY 2011 
FILE NO/S U 146 OF 2010 
CITATION NO. 2011 WAIRC 00152 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set down a conference on 9 November 2010 for the purpose of conciliating between the parties; and 
WHEREAS on 29 October 2010 the applicant’s representative advised the Commission that the parties had reached an agreement 
in principle in respect of the application; and 
WHEREAS on 2 November 2010 the conference was vacated; and 
WHEREAS on 7 December 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 9 December 2010 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2011 WAIRC 00174 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RAYMOND GEORGE SIMPSON 
APPLICANT 

-v- 
YULELLA ABORIGINAL CORPORATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 2 MARCH 2011 
FILE NO/S U 182 OF 2010 
CITATION NO. 2011 WAIRC 00174 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for conference on 9 December 2010; 
AND WHEREAS an in-principle agreement was reached between the parties at that conference; 
AND WHEREAS the matter was listed for hearing on 2 March 2011 for the applicant to show cause why his application should not 
be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00189 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HELEN STEELE 
APPLICANT 

-v- 
LB & AD RIZZO - AYERS REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S U 206 OF 2010 
CITATION NO. 2011 WAIRC 00189 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent Mr S Heathcote (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
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AND WHEREAS this matter was listed for conference on 15 February 2011; 
AND WHEREAS the applicant failed to attend the conference; 
AND WHEREAS on 3 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00119 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH GERARDUS VAN DEN ELZEN 
APPLICANT 

-v- 
TOWN OF NARROGIN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S U 155 OF 2010 
CITATION NO. 2011 WAIRC 00119 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 11 October 2010 the applicant advised the Commission that he would not be proceeding with the matter; and 
WHEREAS the Commission contacted the applicant on a number of occasions about lodging a Notice of Withdrawal or 
Discontinuance form; and 
WHEREAS on 11 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00143 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BERNICE VETTE 
APPLICANT 

-v- 
OCEAN KEYS DENTAL 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S B 148 OF 2010 
CITATION NO. 2011 WAIRC 00143 
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Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00098 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN VIRGONA 
APPLICANT 

-v- 
GREAT STHN PEST AND WEED CONTROL MAN DAVE TAYLOR 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S B 105 OF 2010 
CITATION NO. 2011 WAIRC 00098 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 15th day of September 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and 
WHEREAS on the 24th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00097 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN VIRGONA 
APPLICANT 

-v- 
GREAT STHN PEST AND WEED CONTROL MAN DAVE TAYLOR 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S U 105 OF 2010 
CITATION NO. 2011 WAIRC 00097 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 15th day of September 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and 
WHEREAS on the 24th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00141 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN WALE 
APPLICANT 

-v- 
DEMOLAKE ENTERPRISES (JIMS BOBCAT) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 77 OF 2010 
CITATION NO. 2011 WAIRC 00141 
 
Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONCILIATION ORDERS— 

2011 WAIRC 00121 
APPLICATION FOR ORDERS IN RELATION TO EMPLOYMENT STATUS AND PERSONNEL RECORD OF 

APPLICANT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROL OSBORNE 
APPLICANT 

-v- 
POLYTECHNIC WEST 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S APPL 127 OF 2010 
CITATION NO. 2011 WAIRC 00121 
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Result Discontinued by leave 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Mr M Taylor 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2011 WAIRC 00137 
DISPUTE RE EMPLOYMENT STATUS OF EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EDWARD  CLOUGH 

APPLICANT 
-v- 
DIRECTOR GENERAL DEPT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO PSAC 14 OF 2010 
CITATION NO. 2011 WAIRC 00137 
 

Result Discontinued by Leave 
Representation 
Applicant Mr E Clough 
Respondent Mr D Matthews of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 
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2010 WAIRC 00348 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
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Reasons for Decision 
Application 
1 The substantive claim in this matter is one brought by the applicant for a conference under s 44 of the Industrial Relations Act 

1979 (‘the Act’) in relation to the impending dismissal of a member of the applicant, Mr Harrison from his position as a Patient 
Care Assistant at Princess Margaret Hospital. 

2 The application was filed on 4 May 2010 and despite the Commission’s attempts to list the s 44 conference urgently on that 
day, the matter was listed on 5 May 2010, by which time Mr Harrison’s employment had been terminated. 

3 As a consequence of these events, the applicant now seeks an interim order under s 44(6)(bb)(ii) of the Act that Mr Harrison be 
reinstated without loss, pending the final hearing and determination of the substantive application. 

4 Orders are also sought by the applicant under s 27(1)(o) of the Act for the production of various documents and classes of 
documents by the respondent. 

Factual Background 
5 The factual background is summarised in the written submissions of the applicant as follows: 

“The respondent employed Mr Harrison as a Patient Care Assistant at Princess Margaret Hospital for approximately 
twenty two (22) years.  Mr Harrison held the position of Leading Hand at the time of his dismissal and had done for some 
twenty (20) years. 
In November 2009, an investigator from the Corruption and Crime Commission (‘the CCC’) attended Mr Harrison’s 
residence at approximately 0800 hours and requested that Mr Harrison accompany him to an office building in the Perth 
CBD to answer some questions.  The representative did not advise Mr Harrison what the interview was to be about. 
Mr Harrison asked whether he needed to be represented and the CCC investigator advised that it was not necessary. 
At the interview the investigator advised Mr Harrison that his colleague, Ms Elaine Bartlett, Co-ordinator of the Kite Café 
at Princess Margaret Hospital was suspected of stealing from the respondent.  The investigator asked Mr Harrison if he 
was aware of Ms Bartlett stealing to which Mr Harrison replied that he was not.  Mr Harrison was adamant that the CCC 
must have made a mistake. 
The investigator then showed Mr Harrison a video recording of Ms Bartlett standing by a cash register and putting 
something in a plastic bag.  Mr Harrison advised that as he was not familiar with the cash management procedures in the 
Kite Café he could not comment on this footage. 
The investigator then showed Mr Harrison a video recording of himself standing by a shelf and putting items in a bag 
whilst talking to Ms Bartlett. The investigator inquired as to what Mr Harrison was doing in the footage.  Mr Harrison 
replied that he was bagging up perishables (sic) food items that were past their expiry to be left out for or given to the 
night shift staff. 
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The investigator then asked Mr Harrison about bottles of water that he was seen placing in a bag whilst talking to Ms 
Bartlett.  Mr Harrison made a joke about people who buy water when it comes free from the tap and advised that the 
bottles of water were for Ms Bartlett who often took bottled water home.  He also advised that it was not uncommon for 
staff to keep their own bottles of water in the refrigerator. 
At no time during the interview was Mr Harrison informed that he was under suspicion of any misconduct.  The CCC did 
not proceed with any investigation of or charges against Mr Harrison. 
In December 2009 Ms Bartlett’s employment was terminated for stealing from the respondent.  Also in December 2009, 
Mr Harrison’s manager, Mr John Godfrey, offered one of Mr Harrison’s colleagues, Ms Iris McKee, Mr Harrison’s 
position as Leading Hand – not as leave relief but on an ongoing basis. 
Apparently in response to the misconduct of Ms Bartlett, early in 2010 the respondent held meetings with the kitchen and 
cafe staff of informing them that certain common practices regarding staff eating hospital food were no longer permitted. 
The kitchen and cafe staff advised management that such practices were also common among other groups of employees 
including the support staff working on the wards and the medical staff (i.e. nurses and doctors) a subsequent meeting was 
held with the support staff but not with the medical staff. 
A written directive advising staff that food cooked fresh cannot be placed in the refrigerator for re-heating in the 
microwave was distributed by email from Ms Anne Burke, Executive Director Nursing and Patient Support Service, on 
18 March 2010 (Attachment A).  The applicant submits the purpose of this email was to supplement the verbal directives 
provided in the staff meetings that employees were not permitted to consume left over patient food.   
On 9 March 2010, Mr Harrison received a letter from the respondent advising that he was suspected of committing 
misconduct and requiring him to respond to a number of instances of alleged misconduct by 17 March 2010 (Attachment 
B).  As the respondent had neglected to attach the letter the details of the alleged misconduct (Attachment C), the date by 
which Mr Harrison was to respond was extended to 23 March 2010. 
The alleged misconduct occurred on fourteen (14) separate occasions during the period 20 October to 26 November 2009.  
All of the instances of alleged misconduct occurred between the hours of 1915 and 1945. 
In the alleged acts of misconduct Mr Harrison was involved with Ms Bartlett in the removal of items from a refrigerator, 
placement of the items removed into various bags and then removal of the bags.  Each occasion constituted either the 
removal of food items and bottled water from a refrigerator at the Kite Café and placed into Mr Harrison’s bag or the 
removal of bottled water from said refrigerator and placed into Ms Bartlett’s bag.   
The allegations were that Mr Harrison: 

1. Removed a number of items of hospital property without permission; 
2. Assisted another employee, Ms Bartlett, in the removal of items of hospital property without permission; 
3. When committing these acts of misconduct, which occurred in a room adjacent to the Kite Café, was 

present in the Kite Café for reasons unconnected with and inconsistent with the requirements of his 
position.” 

6 Representations were made on behalf of Mr Harrison by the applicant.  It was contended by the applicant that the distribution 
of food items was a long standing custom and practice and that Mr Harrison was unaware that such conduct involved the 
removal of hospital property without permission. 

7 Mr Harrison was subsequently advised by letter dated 20 April 2010 that the findings of misconduct in relation to the removal 
of the respondent’s property were sustained.  It was proposed that Mr Harrison’s employment be terminated and he was given 
an opportunity of responding to that course of action. 

8 By letter dated 23 April 2010, the applicant responded on Mr Harrison’s behalf and raised a number of contentions in his 
defence, including his length of service, his work ethic and good relationships with colleagues and management.   

9 Subsequently on 3 May 2010 the respondent advised the applicant that Mr Harrison’s employment was to be terminated.  An 
option for Mr Harrison to resign was negotiated by the applicant on Mr Harrison’s behalf on the basis that the resignation 
would be submitted by the end of the day on 4 May 2010.  This did not occur and on 5 May 2010 Mr Harrison’s employment 
was terminated by the payment of 5 weeks’ wages in lieu of notice. 

Interim Re-instatement Order 
10 The parties have filed written submissions in support of the applicant’s claim for an interim order. 
11 I will first deal with the legal principles to apply in relation to claims for orders under s 44(6)(bb)(ii) of the Act.  Second, I will 

outline the contentions of the parties.  Third, I will analyse the contentions in the context of the tests to apply. 
Legal Principles 
12 Section 44(6)(bb)(ii) of the Act provides as follows: 

“(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give such 
directions as it considers appropriate and, without limiting the generality of the foregoing may — 
….  

  (bb) with respect to industrial matters —  
 (i) give any direction or make any order or declaration which the Commission is otherwise 

authorised to give or make under this Act; and 
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 (ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, 
oppressive or unfair dismissal of an employee, make any interim order the Commission 
thinks appropriate in the circumstances pending resolution of the claim;” 

13 There is no question that the matter before the Commission is an industrial matter.  The claim by the applicant is to the effect 
that its member Mr Harrison was harshly, oppressively and unfairly dismissed on or about 5 May 2010.  It seeks his 
reinstatement without loss. 

14 The Commission is empowered by s 44(b)(bb)(ii) to ‘make any interim order the Commission thinks appropriate’.  This 
confers a broad discretion on the Commission in such cases which discretion is to be exercised consistent with s 26(1)(a) of the 
Act. 

15 In ALHMWU v National Foods Pty Ltd (2004) 84 WAIG 3395 I considered the relevant principles to be applied in proceedings 
such as these.  In doing so I considered the approach of Sharkey P in an application under s 66 of the Act in Brown v The 
President of the State School Teachers Union of WA (1985) 69 WAIG 1390 and I said at [16]: 

“In support of an interim order, the applicant submitted that consideration as to whether an interim reinstatement 
order be made under s 44(6)(bb)(ii) of the Act, involves the exercise by the Commission of a discretion, in 
accordance with equity, good conscience and the substantial merits of the case without regard to technicalities and 
legal forms. Clearly, reference to s 26(1)(a) of the Act is relevant, because s 26(1)(a) applies to the exercise of the 
Commission’s jurisdiction and powers in respect of all matters before it, including that presently under consideration. 
Furthermore, reference was made by the applicant to observations of Sharkey P in Burswood Resort (Management) 
Ltd v Australian Liquor, Hospitality and Miscellaneous Workers Union, WA Branch (2003) WAIRC 09964 when 
considering the powers in s 44(6)(ba)(i) of the Act. It was there held that those powers were broad and the applicant 
submitted that the same approach be applied to the interpretation of s 44(6)(bb)(ii) of the Act. Some reference was 
also made by the applicant to the decision of Sharkey P in Brown v The President of the State School Teachers 
Union WA (1989) 69 WAIG 1390 in which the President considered the making of an interim order pursuant to s 66 
of the Act, regarding the observance of the rules of the respondent in that case. In Brown, Sharkey P, having 
concluded that interim orders were open to be made under s 66 of the Act, considered that the principles which apply 
to the granting of an interim injunction in civil proceedings were the most applicable to consideration of the granting 
of interim relief under s 66 of the Act. In that matter, Sharkey P at 1393 said: 

It seems to me that the principles which apply to the granting of interim injunction proceedings are most 
applicable here, with such modifications as this jurisdiction requires. 

The applicant must therefore establish:- 
(a) That as a matter of discretion, it is just and correct for me to make the order in all the 

circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is 

accepted at trial. 
In addition, the Commission must consider:- 
(a) The damage which may be done to the respondent by granting the order as against the damage to 

the applicant if it is not granted. 
(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration.” 

16 Further at pars [22] - [26] I said as follows: 
“Significantly, Parliament has not, by enacting s 44(6)(bb)(ii) of the Act, sought to prescribe in what circumstances the 
Commission ought to make an interim order. The statutory provision enables the Commission to make any interim order, 
in the case of a claim of harsh, oppressive or unfair dismissal of an employee, ‘that the Commission thinks appropriate in 
the circumstances’, pending the resolution of the claim. This in my opinion confers on the Commission a broad discretion 
as to whether an interim order ought to be made. Further, the language used in s 44(6)(bb)(ii) of the Act, empowering the 
Commission to make any interim order that it ‘thinks appropriate’ is similar language to that used in s 66(2), empowering 
the President, on an application made pursuant to s 66 of the Act, to make any such order or give such direction ‘as he 
considers to be appropriate’. I note also, that this is the type language used, for example, in s 23 of the Federal Court of 
Australia Act 1976 (Cth), empowering the Federal Court to grant interlocutory relief. 
To my mind, having regard to the nature of interim relief generally, not just in this jurisdiction but elsewhere, principles 
applicable to the making of interim or interlocutory injunctions are of assistance and I therefore respectfully adopt the 
observations of Sharkey P in Brown in this regard. To those observations I would add the following. The principles 
applicable to the grant of an interlocutory injunction are now relatively well settled in Australia: Australian Course 
Grains Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398; Tablelands Peanuts Pty Ltd v 
Peanut Marketing Board (1984) 52 ALR 651; Epitoma Pty Ltd v Australasian Meat Industry Employees Union (No 2) 
(1984) 54 ALR 730; American Cyanamid Co v Ethicon Ltd [1975] AC 396; Castlemaine Tooheys Ltd v South 
Australia (1986) 161 CLR 148 at 154. 
It is also the case that the two elements in considering the grant of interlocutory injunctions, they being a serious issue to 
be tried and the balance of convenience, are not to be considered in isolation: Bullock v The Federated Furnishing 
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Trades Society of Australasia (1989) 5 FCR 464. What appears to be a strong claim on the merits may persuade a court 
to grant an injunction where the balance of convenience is reasonably even. However, a less strong case on the merits, 
may still lead to an interlocutory order being made, if there is a strong balance of convenience in favour of the grant of an 
order. Furthermore, there is authority for the proposition that a court may be more reluctant to grant a mandatory 
interlocutory injunction than a prohibitory injunction. Thus in Shepherd Homes Ltd v Sandham [1971] 1 Ch 340 it was 
said by Megarry J at 351 that there needs to be: 

... A high degree of assurance that at trial it will appear that the  injunction was rightly granted; and this is a higher 
standard than is  required for a prohibitory injunction. 

However, the decision whether to grant an interlocutory mandatory order, despite this ‘high degree of assurance’, will 
often turn on whether the withholding of such an order, would lead to a greater risk of injustice than the grant of an 
interim order: Business World Computers Pty Ltd v Australian Telecommunications Commission (1988) 82 ALR 499. 
In the present circumstances, the interim order sought is in the nature of a mandatory injunction, seeking to compel the 
respondent employer to restore the former relationship of employer and employee that it had with Mr Gaunt, prior to his 
dismissal for cause, pending the hearing and determination of the substantive claim. In that sense, it is distinguishable 
from an interim order of a prohibitory nature, preventing a party from taking a step or doing something in the course for 
example, of an industrial dispute before the Commission. In my opinion therefore, the ‘high degree of assurance’ test, is 
more applicable as a guide in present circumstances, than where an order to restrain conduct is sought. This is all the more 
so, when as in the present circumstance, an employer has exercised its lawful right under the contract of employment and 
relevant award to terminate the employment of an employee, in circumstances where the employee has a statutory right of 
action to challenge that decision in this Commission. This includes the ability to obtain relief by way of various orders, 
including reinstatement, re-employment, and compensatory orders for income lost in the event of the former, and as an 
alternative, orders for compensation for loss and/or injury. In other words, there is a right of action available, for a 
dismissed employee to obtain a remedy to return him or her to their pre-dismissal circumstance, without loss. This will 
always however, be subject to the consideration of the possibility of an overall injustice arising, consistent with equity 
and good conscience, if the interim relief is not granted.” 

17 I adopt and apply this approach for the purposes of the present matter. 
Contentions of the Applicant 
18 The applicant made a number of submissions in support of its claim for an interim reinstatement order which I outline in 

summary from as follows. 
Serious Issue 
19 It was submitted by the applicant in this case there are serious issues to be determined.  This was based on a number of 

separate contentions.  The applicant submitted that the dismissal of Mr Harrison was in breach of cls 51.9 and 51.10 of the WA 
Health LHMU Support Workers Industrial Agreement 2007 (“the Agreement”). 

20 Related to the first contention, it was submitted that the dismissal of Mr Harrison was not summary for misconduct, but was 
effected by payment in lieu of notice under cl 11.14(a)(i) and (ii) of the Agreement.  As the dismissal was effected by payment 
in lieu of notice the disciplinary procedures of cl 51.10 of the Agreement was applicable, but was not complied with by the 
respondent. Additionally, as the dismissal was in breach of the Agreement it was contended that it was also unlawful and thus 
unfair: ALHMWU v Board of Management Royal Perth Hospital (1994) 74 WAIG 1597; FMWU v Silver Chain Nursing 
Association (1994) 74 WAIG 558. 

21 In the alternative, the applicant submitted that if the dismissal was held to be summary, then the action of Mr Harrison did not 
warrant the conclusion that summary dismissal was justified.  

22 It was finally submitted in relation to this limb of the applicant’s argument that given the length of service of Mr Harrison, his 
good employment record, the process undertaken by the respondent in dismissing him, and the respondent’s treatment of other 
employees in similar circumstances, that there is a serious issue in relation to the proportionality of the respondent’s decision 
to dismiss Mr Harrison, relative to the conduct concerned. 

Prima Facie Case 
23 In terms of whether the applicant has a prima facie case for relief, a number of submissions were made.  
24 The applicant submitted that Mr Harrison’s conduct in distributing to other staff perishable food items that were past their 

expiry dates and due to he disposed of, was according to a practice that had occurred in the hospital in the past and was 
consistent with Mr Harrison’s understanding of acceptable conduct.  There was no policy in place to the contrary.  As the food 
items in question, being perishable and past their expiry date, had no monetary value, it was contended that a dismissal on this 
ground is harsh and unfair: LHMU v Murdoch University (2006) 86 WAIG 1591; Ryan v Amaroo Village [2003] AIRC 540; 
Steedman v Jasol Australia [1995] IRCA 704. 

25 In relation to the removal of bottles of water from the café fridge, it was submitted that Mr Harrison was acting under the 
direction of Ms Barrett, the café supervisor, with whom Mr Harrison had worked for a number of years.  Mr Harrison also 
assumed at all times that Ms Barrett had paid for the goods in question.  

26 It was the submission of the applicant that at no time was Mr Harrison suspended and nor did the CCC conduct an 
investigation into his activities or charge him with a criminal offence, as opposed to Ms Barrett.  

27 The procedure adopted by the respondent, in particular its failure to comply with cl 51.10 of the Agreement applicable to 
termination of employment of employees, and the failure to maintain the status quo prior to Mr Harrison’s dismissal under 
cl 51.9 of the Agreement, were also advanced as reasons why the applicant has a prima facie case.  
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28 In connection with this issue, a number of other submissions were made.  As to the removal of the perishable food items from 
the café fridge, it was submitted that there was no basis for the respondent to conclude that Mr Harrison removed the items for 
his own use or removed them from the hospital premises.  In relation to the bottles of water, it was also put that there was no 
basis for the respondent to conclude that the bottled water did not belong to Mr Harrison.  

29 Consistent with the submission in relation to the lawfulness of the dismissal, the applicant contended that the breach of 
cl 51.10 of the Agreement by the respondent deprived Mr Harrison of the opportunity to fully understand “the nature and 
implications of his/her conduct”.  As the respondent refused to meet with Mr Harrison and his union prior to his dismissal, this 
was also submitted to be a contributing factor to the unfairness of the process adopted by the respondent.  The respondent’s 
alleged hasty decision to dismiss Mr Harrison, despite the s 44 conference application, was also raised as a factor in this 
regard. 

30 Furthermore, there was some suggestion in the applicant’s submissions that the respondent had pre-judged the outcome of the 
investigation into Mr Harrison’s conduct as it had taken steps to replace Mr Harrison in his Leading Hand role, prior to the 
investigation commencing.  

31 A final issue raised by the applicant in connection with whether the applicant has a prima facie case, is the harshness of the 
dismissal given Mr Harrison has 22 years of unblemished service, 20 years of which have been as a Leading Hand. 
Furthermore, it was submitted that given Mr Harrison’s age of 56 and his lack of work experience with other employers, the 
impact of the dismissal on him is such that it is particularly harsh. This is so regardless of whether the dismissal is also 
unlawful, according to the applicant. 

Relative Damage 
32 The applicant contended the damage to Mr Harrison if an interim order is not made far outweighs any possible damage to the 

respondent. These include, in the applicant’s submissions: 
(a) Mr Harrison’s age and lack of employment prospects mean, in all likelihood, he will remain unemployed until the 

matter is finally determined by the Commission; 
(b) His position as a sole income earner with significant financial responsibilities for a house and car and in respect of 

which he may default on payment obligations; 
(c) Given Mr Harrison’s exemplary employment record, there is no issue as to his capacity to effectively perform his 

duties under any interim re-instatement order; and 
(d) Given the size of the respondent as an employer it would not be difficult for Mr Harrison to be accommodated and 

there is no suggestion from the respondent of any damage it may suffer if an interim order were to be made. 
33 In relation to damage caused to Mr Harrison, it was also submitted that it would be irreversible.  
Delay 
34 The applicant contended that the application to challenge the respondent’s decision was made promptly, as was the application 

for interim relief. 
Balance of Convenience  
35 In terms of the balance of convenience, the applicant submitted that it clearly lies with Mr Harrison in this case. 
Contentions of the Respondent 
36 The respondent in its written submissions does not dispute the relevant legal principles in relation to interim orders under 

s 44(6)(bb)(ii) of the Act.  In this respect, the respondent referred to Brown and my decision in National Foods.  In relation to 
the decision in National Foods, the respondent laid emphasis on my observations as to the “higher degree of assurance” test 
applying to an order sought in the nature of a mandatory injunction as opposed to a prohibitory injunction. 

37 Furthermore, the respondent submitted that as the dismissal of Mr Harrison arose from misconduct in the workplace, the 
provisions of cl 51.10 – Disciplinary Procedure of the Agreement had application and not cl 51, the Dispute Settlement 
Procedure generally.  The latter clause, on the submission of the respondent, is a mechanism to deal with matters arising out of 
the “implementation, operation or interpretation of the Agreement”.  As the dismissal of Mr Harrison arose from a disciplinary 
procedure, it is more appropriate to apply cl 51.10.  In this respect, it was also submitted that cl 51.10(d) of the Disciplinary 
Procedure, preserves the employer’s right at common law to summarily dismiss an employee for misconduct, without 
compliance with all of the requirements of the clause.   

38 In response to the applicant’s contentions, the respondent also addressed the issue of payment by it to Mr Harrison of 5 weeks 
salary in lieu of notice.  It was the respondent’s contention that this payment was essentially a gratuitous one, as the dismissal 
was clearly effected summarily on the grounds of the misconduct of Mr Harrison.  I pause to note that in the letter from the 
respondent to Mr Harrison of 9 March 2010 in relation to the allegations against him, reference is made to his alleged 
“misconduct” and also to the respondent’s Misconduct and Discipline Policy.   

39 On the basis of the facts as contended by the respondent, it strongly opposes any interim reinstatement of Mr Harrison.  It is 
submitted that there is, on the application of the above authorities, no basis for a conclusion that Mr Harrison has a prima facie 
case for relief.  It was contended by the respondent that Mr Harrison admitted two of the three serious allegations put against 
him, they being that he removed a number of items of hospital property without permission and secondly, that he assisted 
another employee, Ms Bartlett, in the removal of hospital property without permission.  

40 The particular incidents referred to are 14 separate occurrences between 20 October 2009 and 26 November 2009, of 
Mr Harrison removing food and other items from a room adjacent to the Kite Café at the Princess Margaret Hospital.  On those 
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same occasions, Mr Harrison assisted Ms Bartlett to remove food and bottled water.  The food items included plastic 
containers containing sandwiches, tubs of yoghurt and other food items also contained in plastic containers. 

41 The evidence supporting the allegations was referred to by the respondent in its submissions.  The evidence against 
Mr Harrison arose from an investigation undertaken by the CCC involving video surveillance material which was reviewed in 
the respondent’s investigation.  The full particulars of the dates and items removed by Mr Harrison were provided to him by 
letter dated 9 March 2010 inviting Mr Harrison’s response.  The response of Mr Harrison through the applicant was taken into 
account by the respondent in its decision making.  In short, the respondent did not accept the explanation from Mr Harrison 
and in particular, submitted that the items removed from the refrigerator by Mr Harrison were not marked in a way which 
would indicate that the food should be considered to be waste material with no monetary value.   

42 Furthermore, it was also submitted that there was no supervisory relationship between Ms Bartlett and Mr Harrison and that 
Mr Harrison removed the food and other items voluntarily.  It was also contended that not all of the items removed by Mr 
Harrison were perishable, as is put in the applicant’s submissions on his behalf. 

43 Reference was also made by the respondent to its relevant policies they being the Removal of Health Service Property Policy 
and the Misconduct Discipline Policy, both of which on the respondent’s submission, Mr Harrison as an employee of some 22 
years service, should have been aware of.   

44 Other submissions were made by the respondent as to the impact of any interim reinstatement order in the present 
circumstances.  It was said that such an order would undermine the respondent’s application of these policies and would signal 
to other employees that the unauthorised removal of hospital property is in some way justifiable and acceptable. 

Consideration 
45 I have weighed the submissions of the applicant and the respondent very carefully.  At this stage of the proceedings, the 

Commission can only make a provisional assessment of the issues pending the final hearing and determination of the matters in 
dispute.  On the basis of the contentions advanced by the parties, and applying the relevant principles identified in the 
authorities referred to earlier in these reasons, I am not persuaded that on balance, an interim reinstatement order should be 
made in the circumstances of this case. 

46 Whilst I have regard for the fact of Mr Harrison’s length of service, it of itself, cannot insulate an employee from dismissal if 
the employee’s conduct is sufficiently serious.  The length of service of Mr Harrison, and his good employment record, may 
well be factors to consider in the final hearing and determination of the substantive claim brought by the applicant.  However, I 
am not persuaded from what is before me presently, that there is a prima facie case to warrant intervention from the 
Commission. 

47 On the face of the material, the allegations in relation to the unauthorised removal of the respondent’s property are serious 
allegations.  There is video recorded evidence to support the allegations.  Also, it is the case that the conduct in question does 
not arise from one isolated incident, but from a course of conduct over some weeks, involving the removal of a considerable 
quantity of the respondent’s property without permission.  Whilst I have regard to the allegation that there was a prior practice 
of some form, that food beyond its expiry date may have been distributed to other employees on other occasions, there was 
little before the Commission in the context of the interim order application, to sustain this contention.   

48 Moreover, even if such a practice or at least an incidence of this type of conduct may have occurred previously, in the absence 
of the respondent’s acquiescence, that does not condone this behaviour and certainly does not convert what would otherwise be 
regarded as the unlawful removal of an employer’s property without consent, into conduct that could be regarded as sanctioned 
by the employer in all of the circumstances. 

49 Whilst I have no doubt that given the submissions of the applicant as to Mr Harrison’s age and personal circumstances, the 
termination of his employment will have very significant consequences for him that is only one factor to weigh in the balance.  
In any event, given that the application will be heard and determined at a later date for substantive relief, Mr Harrison’s rights 
are preserved to argue his case fully in terms of his claim for reinstatement and compensation for loss.  

50 Whilst I accept on the limited material before me at this stage, that there may well be serious issues to be determined in 
relation to the decision of the respondent to dismiss Mr Harrison given his length of service, good employment record and the 
past practice as alleged by the applicant in its submissions, I am not persuaded that these factors outweigh the seriousness of 
the allegations in this particular case.  I am also not of the view that the respondent, at least from the submissions made by both 
parties, adopted a process which was on the face of it unfair, in investigating and deciding whether Mr Harrison’s conduct 
warranted dismissal. 

51 I have also considered the terms of cl 51 of the Agreement.  In my view cl 51.9 does not apply to the present circumstances as 
it operates in relation to a dispute concerning “a grievance, complaint or dispute arising under the Agreement” which is not the 
circumstance arising from this application.  Clause 51.10 prima facie applies but relevantly, the respondent’s common law 
rights as to dismissal for misconduct are preserved by cl 51.10(d).  I therefore do not consider that it can be concluded there is 
a prima facie case that Mr Harrison’s dismissal was unlawful. 

52 Accordingly, on the basis of all of the forgoing, the application for interim relief is refused.  The application will be re-listed to 
deal with the further orders sought by the applicant. 
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Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr M Warner on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application for an interim order of reinstatement be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00122 
DISPUTE RE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S C 8 OF 2011 
CITATION NO. 2011 WAIRC 00122 
 

Result Discontinued by Leave 
Representation 
Applicant Ms R Marton 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00077 
DISPUTE RE GOOD FAITH BARGAINING FOR NEW INDUSTRIAL AGREEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S C 26 OF 2010 
CITATION NO. 2011 WAIRC 00077 
 

Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00190 
DISPUTE RE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S C 7 OF 2011 
CITATION NO. 2011 WAIRC 00190 
 

Result Application Discontinued 
Representation 
Applicant Ms R Marton 
Respondent Mr D Newman, Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00200 
DISPUTE RE DISMISSAL OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S C 15 OF 2011 
CITATION NO. 2011 WAIRC 00200 
 

Result Application Discontinued 
Representation 
Applicant Mr J Walker 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2011 WAIRC 00109 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
HEARD THURSDAY, 25 NOVEMBER 2010 
DELIVERED FRIDAY, 11 FEBRUARY 2011 
FILE NO. PSACR 5 OF 2010 
CITATION NO. 2011 WAIRC 00109 
 

CatchWords Industrial Law (WA) – Dispute regarding personal reclassification – Application of Approved 
Procedure – Application dismissed – Industrial Relations Act 1979 s44(9) – Public Sector 
Management Act 1994 s8(1), s8(3), s29. 

Result Application dismissed 
Representation  
Applicant Ms J O’Keefe, Mr F Karls 
Respondent Mr P Budd, Ms M Maher 
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Reasons for Decision 
1 The present claim is one brought by the applicant on behalf of its member Mr Fitzpatrick, who is the Assistant Superintendent 

Prisoner Management at the Broome Regional Prison.  The issue in dispute is a claim on behalf of Mr Fitzpatrick that he 
should receive the benefit of a personal reclassification following the reclassification of his position number 1095, which was 
reclassified to Level 7 effective from 27 January 2009. 

2 A conciliation conference failed to resolve the issue in dispute, and accordingly, pursuant to s 44(9) of the Industrial Relations 
Act 1979 (“the Act”) the matter was referred for hearing and determination. 

Contentions of the Parties and the Evidence 
3 Ms O’Keefe on behalf of the applicant submitted that Mr Fitzpatrick was first employed as a prison officer in August 1980 and 

has progressively risen through the ranks of the respondent and was merit selected to his current substantive position of 
Assistant Superintendent at the Broome Regional Prison on 14 May 1999.  Mr Fitzpatrick’s employment history was not 
essentially in dispute and a copy of a summary of positions held by Mr Fitzpatrick from 1980 to the present time, was tendered 
as exhibit A1.   

4 This reflects that Mr Fitzpatrick, after being merit selected to the Assistant Superintendent position at the Broome Regional 
Prison, was classified at Level 5.  Between about 7 January 2000 and 12 August 2001, Mr Fitzpatrick acted on a number of 
occasions totalling some nine months or thereabouts as the Superintendent of the Broome Regional Prison at Level 7.   

5 Between about 22 December 2001 to 4 July 2002 Mr Fitzpatrick again acted for substantial periods totalling around 99 weeks, 
as the Superintendent at the Prison, a position which was then classified at Level 8.  Between 12 December 2002 and 
27 December 2004 Mr Fitzpatrick occupied his substantive position of Assistant Superintendent, which position was 
reclassified to Level 6.   

6 On or about 28 December 2004, Mr Fitzpatrick received the benefit of a personal reclassification commensurate with his 
position, to Level 6.  In the period between 2004 and 2009, Mr Fitzpatrick again acted for a period of about 10 months as the 
Superintendent of the Broome Regional Prison, at Level 8.   

7 Between 27 January 2009 and the present time, Mr Fitzpatrick has been in his substantive position of Assistant Superintendent, 
with his position having been reclassified from Level 6 to Level 7 effective 27 January 2009.  This reclassification followed a 
work value review of prison management positions initiated by the respondent, which identified a significant work value 
increase for Mr Fitzpatrick’s position, then titled Operations Manager, warranting a reclassification of the position to Level 7. 

8 The respondent undertook a review of occupants of the affected positions following the work value assessment, and 
determined that in accordance with Approved Procedure 1 – Approved Classification System and Procedures (“Approved 
Procedure 1”) and the respondent’s policies and procedures, Mr Fitzpatrick was ineligible to be considered for personal 
reclassification.   

9 The principal reason given to Mr Fitzpatrick, as set out in a letter of 15 September 2009 from the Corrective Services 
Commissioner, was that Mr Fitzpatrick had previously been personally reclassified in December 2004 from Level 5 to Level 6, 
and was thus ineligible under the respondent’s policy and procedures, which preclude a person from consideration if they have 
previously been personally reclassified. 

10 On 19 October 2009, Mr Fitzpatrick commenced an internal appeal to the respondent’s Classification Review Committee, in an 
attempt to persuade it that he should receive the benefit of a personal reclassification.  After considering the matter, the 
Committee declined Mr Fitzpatrick’s appeal on the basis of his prior personal reclassification, and that he had not attained the 
Level 6 classification through merit selection.   

11 Mr Fitzpatrick was informed of the outcome of his internal appeal by letter from the Corrective Services Commissioner dated 
31 December 2009. The rationale for the rejection of Mr Fitzpatrick’s appeal was on the same basis of his disqualification for 
eligibility to a personal reclassification in the first instance, that being his prior personal reclassification in 2004. 

12 In his testimony, Mr Fitzpatrick was taken through a comparative analysis of the JDF’s for 2000, the Level 6 JDF and the 
Level 7 JDF.  It was Mr Fitzpatrick’s testimony that in broad terms, having regard to the strategic and legislative requirements, 
the requirements of the Assistant Superintendent Prisoner Management position at the Broome Regional Prison have not 
materially changed.   

13 Mr Fitzpatrick said that in examining the position requirements, he was not able to identify tasks and responsibilities that he 
has not otherwise performed from the time he was merit selected for his position originally.  Mr Fitzpatrick did acknowledge, 
however, that some additional requirements in the most recent JDF for Level 7, whilst containing some refinements of 
responsibilities, with additional positions added to the structure at the Broome Regional Prison, have constituted some change. 

14 In terms of the impact of these changes, it was Mr Fitzpatrick’s evidence that in reality, as the substantive occupant of the 
position for many years, as the position has evolved he has been performing the additional functions over time.  It was his view 
that the revised JDF’s are reflective of the changes in the job that have already occurred and which he was already performing.  
Mr Fitzpatrick also gave evidence about his personal reclassification request in 2004, the details of which were set out at tab O 
of exhibit R1. 

15 In cross-examination, Mr Fitzpatrick accepted that in the six years or so since his last personal reclassification, there have been 
changes in legislative requirements which have imposed different responsibilities on his position of Assistant Superintendent 
Prisoner Management. 

16 Evidence on behalf of the respondent was given by Ms Maher, the respondent’s Senior Human Resource Officer.  Ms Maher 
outlined the outcome of the Prisoner Management Work Value Review and the Classification Review Committee process 
which commenced thereafter.   
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17 Mr Fitzpatrick was informed of the potential changes arising from the Work Value Review by letter of 28 January 2009.  
Additionally, Ms Maher provided to Mr Fitzpatrick information regarding the outcomes of the Work Value Review and the 
implementation process to follow.   

18 As a result of the Review, an external consultant’s classification report relating to the position of Assistant Superintendent was 
received by the classifications unit of the Department of Attorney-General on 27 January 2009.  This was the effective date of 
the reclassification and the retitling of Mr Fitzpatrick’s position from Manager Operations, Broome Regional Prison, Level 6 to 
Assistant Superintendent Prisoner Management, Level 7. 

19 Subsequently, in July 2009, the Classification Review Committee determined that Mr Fitzpatrick’s position should be 
reclassified to Level 7, which recommendation was approved by the respondent’s chief executive.  As a part of the process, the 
Committee in September 2009, considered, by way of systematic eligibility, all position holders of positions that were 
reclassified arising from the Work Value Review.  On the basis of the application of the respondent’s policy and procedures, it 
was determined that Mr Fitzpatrick was ineligible to be considered for a personal reclassification, because he had been 
previously personally reclassified in 2004. 

20 Ms Maher also testified in relation to the appeal process undertaken by Mr Fitzpatrick and the Committee’s decision to affirm 
the conclusion that Mr Fitzpatrick was ineligible.  Ms Maher also referred to the conciliation conference before the 
Commission and the further review by the Committee following that conference, which affirmed the respondent’s original 
decision. 

Consideration 
21 In Civil Service Association of Western Australia Inc v Commissioner Department of Corrective Services (2010) 91 WAIG 83 

(“Giblett’s Case”), I dealt with the issue of the relationship between the respondent’s policies and procedures and Approved 
Procedure 1. In that case it was held that the respondent could not materially depart from Approved Procedure 1 and that the 
respondent’s Chief Executive Officer was required, by the operation of the then s 29(1)(h)(ii) of the Public Sector Management 
Act 1994 (“the PSM Act”), to apply its terms. 

22 I adopt and apply, without repeating it, what I said in that matter for the purposes of these proceedings.    
23 The issue in this case is somewhat different to that in the above proceedings.  The issue in this case is whether the fact that Mr 

Fitzpatrick, having received a personal reclassification in 2004, is significant in the respondent’s decision to decline a further 
personal reclassification following the reclassification of his position in July 2009.  There seems no dispute on the facts of this 
matter, that otherwise, Mr Fitzpatrick meets the requirements of Approved Procedure 1.  Whether one adopts the contentions 
of the applicant or the respondent regarding the length of time Mr Fitzpatrick has been in the position concerned and 
performing the higher level duties, it has been a significant period and certainly in well in excess of the minimum period of 
twelve months as prescribed by Approved Procedure 1.  

24 There is also no dispute that Mr Fitzpatrick has performed his duties satisfactorily over this time. 
25 As I held in Giblett’s Case, plainly the Chief Executive Officer has discretion whether to grant an application to personally 

reclassify an employee under Approved Procedure 1. There is no obligation to do so.  Additionally, in proceedings such as 
these, the onus is on the applicant to establish that the Arbitrator should interfere with a decision not to grant a personal 
reclassification.  

26 It is to be noted that Approved Procedure 1 expressly refers to the requirements of ss 8(1)(b) and (c) of the PSM Act, although, 
of course, all government departments and agencies are subject to the law in any event, including the provisions of Part 2 – 
Public Sector Principles.  To that extent, it may be arguable that the reference to these provisions of the PSM Act in Approved 
Procedure 1 is for emphasis, rather than any other purpose.  It may therefore be equally said that the terms of s 8(1)(a), 
referring to selection processes being based on merit and equity, will have application.  This is now qualified however, by s 
8(3), which refers to “a proper assessment of merit” as not always requiring a competitive assessment of merit.  

27 The question for resolution in this matter therefore, is whether the applicant has demonstrated that the respondent’s decision 
was inconsistent with the terms of s 8 of the PSM Act, or that on some other basis, the Arbitrator should intervene, in 
accordance with s 26 of the Act.  In the final analysis, it is the terms of Approved Procedure 1 that must be applied to the 
respondent’s decision making. 

28 In this case Mr Fitzpatrick was ruled ineligible for a personal reclassification by reason of a previous personal reclassification 
in 2004. This has been the consistent position of the respondent throughout the process leading up to the commencement of 
these proceedings by the applicant.  Whilst the justification for this approach is in part said to be to avoid nepotism and 
patronage, there is no evidence or suggestion of such in this matter. The further justification is said to be an aid in meeting the 
principle of open and merit based selection in the public sector.  With this principle, I cannot disagree.  It is at least required by 
s 8(1)(a) of the PSM Act, although as I have already observed, this is now qualified somewhat by s 8(3), which was not in 
effect at the time of the respondent’s decision now under review.  

29 The applicant challenged a number of aspects of the respondent’s policy and procedures in relation to reclassification.  As 
noted above, I do not repeat my conclusions in relation to this matter reached in Giblett’s Case. That part of the respondent’s 
policy in relation to merit selection was the subject of particular focus by the applicant.  Given the observations I have just 
made as to the requirements of the PSM Act, in my view, this aspect of the policy did not at the time, suffer the same 
difficulties as previously determined.  Whether the terms of s 8(3) of the PSM Act as it is now, may require the respondent to 
reconsider this issue, is another question. 

30 There was no evidence before the Arbitrator in this case, that there are other employees, similar to Mr Fitzpatrick, who have 
been personally reclassified on more than one occasion, such that the respondent’s decision making could be regarded as 
inconsistent with regard to Mr Fitzpatrick.  Indeed the evidence is to the contrary.  Ms Maher in her evidence referred to 
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deliberations of the respondent’s classification review committee, where another senior employee who had received a prior 
personal reclassification was declined further consideration.  

31 On all of the material before the Arbitrator in this matter, whilst I have considerable sympathy for Mr Fitzpatrick’s situation, I 
am not persuaded that the respondent’s decision should be overturned.  Mr Fitzpatrick has already benefited from a previous 
personal reclassification, without any need for merit selection.  From Mr Fitzpatrick’s work history, he has on the evidence, 
been encouraged to apply for the Level 7 position, and one would have thought all else being equal, he would be a very 
competitive candidate for appointment.  

32 Accordingly, the application is dismissed. 
 

 

2011 WAIRC 00108 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 11 FEBRUARY 2011 
FILE NO PSACR 5 OF 2010 
CITATION NO. 2011 WAIRC 00108 
 

Result Application dismissed 
Representation 
Applicant Ms J O’Keefe, Mr F Karls 
Respondent Mr P Budd, Ms M Maher 
 

Order 
HAVING heard Ms J O’Keefe and Mr F Karls on behalf of the applicant and Mr P Budd and Ms M Maher on behalf of the 
respondent the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 That the application be and hereby is dismissed 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2010 WAIRC 00478 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 29 JULY 2010 
FILE NO. CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00478 
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Result Direction issued  
Representation  
Applicant Ms E Palmer 
Respondent Mr M Goldsworthy 
 

Direction 
HAVING heard Ms E Palmer on behalf of the applicant and Mr M Goldsworthy on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 
(1)  THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence 

in chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

(2) THAT the applicant file and serve upon the respondent any signed witness statements upon which it intends to rely no 
later than 21 days prior the date of hearing. 

(3) THAT the respondent file and serve upon the applicant any signed witness statement upon which it intends to rely no later 
then 14 days prior to the date of hearing. 

(4) THAT the applicant and the respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 3 days prior to the date of hearing. 

(5) THAT the matter be listed for hearing for 3 days. 
(6) THAT the parties have liberty to apply on short notice.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00904 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
REGISTRY OFFICER 
WA HEALTH INDUSTRIAL RELATIONS SERVICE 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 15 SEPTEMBER 2010 
DELIVERED THURSDAY, 16 SEPTEMBER 2010 
FILE NO. CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00904 
 

CatchWords Application for adjournment – Relevant principles applied – Adjournment granted 
Result Order issued 
Representation  
Applicant Mr Aulfrey of counsel 
Respondent Mr Andretich of counsel 
 

Reasons for Decision 
1 These short reasons for decision relate to an application by counsel for the respondent that the substantive matter presently 

listed for hearing 11-15 October 2010 be adjourned to a later date. 
2 Counsel for the respondent Mr Andretich informed the Commission that the State Solicitor’s Office (“the SSO”) had only 

recently been briefed to represent the respondent and given the impending dates of hearing, has insufficient time to properly 
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get up its case in defence of the applicant’s claim.  No other reason was advanced for seeking an adjournment, apart from 
limited time to prepare and constraints on resourcing within the SSO. 

3 Counsel for the applicant did not oppose an adjournment to a later date, given the circumstances advanced by counsel for the 
respondent. 

4 This matter has some history.   
5 An application pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) was filed on 4 May 2010.  By it the applicant 

claims that its member, Mr Harrison, a former employee at Princess Margaret Hospital, was harshly oppressively and unfairly 
dismissed.   

6 Conciliation was unavailing in the resolution of the dispute.  An interim order of reinstatement pursuant to s 44(6)(bb)(ii) of 
the Act was sought by the applicant. That application was determined by the Commission on 16 June 2010, where interim 
relief was refused: Liquor, Hospitality and Miscellaneous Union, Western Australian Branch v Department of Health (2010) 
WAIRC 00348.   

7 An application for production of documents was dealt with by the Commission in Chambers on 30 June 2010.  Given there 
was no further prospect of resolution of the applicant’s claim, the matter was referred for hearing and a determination pursuant 
to s 44(9) of the Act on 29 July 2010.  On the same date programming directions were made by the Commission. 

8 The substantive application was listed for hearing for 11-15 October 2010 by notice of hearing dated 18 August 2010.  As is 
the usual practice in my Chambers, the availability of the parties was canvassed before listing the matter for hearing. 

9 By notification dated 10 September 2010 the respondent informed my Associate that an issue appeared to have arisen between 
the parties as to the respondent’s decision to engage the SSO to represent it in the hearing of the matter.  Accordingly, the 
Commission listed the application for mention on 15 September 2010 to deal with that and any other issues arising.   

10 The issue of representation fell away at the outset of the hearing, given that the applicant is represented by Mr Aulfrey of 
counsel.  At the hearing however, counsel for the respondent, Mr Andretich, sought an adjournment of the hearing listed to 
commence on 11 October 2010 on the grounds that the SSO had only very recently been briefed to appear for the respondent 
and the matter was not in a state of preparation such that the respondent could be adequately represented on the listed hearing 
dates. The application, as noted above, was not opposed.   

11 The question of adjournments of hearings listed before the Commission involves an exercise of a discretion using the 
Commission’s powers pursuant to s 27(1)(f) of the Act.  Relevant principles in relation to adjournments are well settled in this 
jurisdiction.  The judgment of the Supreme Court of Western Australia in Myers v Myers [1969] WAIR 19 has been 
consistently applied.  Those principles require a balancing exercise in terms of the relative prejudice to the parties in the case 
of an adjournment application.   

12 In this matter, the substantive hearing has been listed now for a period of almost two months.  There has been no indication to 
the Commission prior to this application to adjourn that either party has been experiencing any difficulties in its preparation for 
the substantive hearing of the matter. Programming directions were made by the Commission on 29 July to enable the claim to 
be dealt with in an orderly fashion.   

13 It is a concern to the Commission that a matter listed a considerable time ago is now sought to be adjourned. Mr Harrison, the 
former employee of the respondent claiming to have been unfairly dismissed, has been out of employment, as the Commission 
was informed, since May 2010.  From the brief submissions of counsel for the respondent, it would appear that the 
respondent’s preparation for the hearing to date has been rudimentary at best.  The relative late briefing of the SSO has plainly 
put it in a difficult position to now commence preparation for a hearing listed for some days.  This is no reflection on the SSO 
generally or on Mr Andretich in particular, given the difficulties facing them.   

14 If it were the respondent making an application to adjourn at this late stage, without any matters going to representation, I 
would have no hesitation in dismissing the application as being without merit.  However, given that the SSO is placed in the 
position that it finds itself through no fault of its own, it would be, in my opinion, unfair to potentially prejudice the 
respondent’s capacity to present its case in the current circumstances, particularly where the application to adjourn is not 
opposed.   

15 I emphasise however, that merely because an application to adjourn is not opposed, does not mean the Commission is obliged 
to grant it.  It will always be a matter for the Commission, having regard to its duty to act with due speed pursuant to s 22B of 
the Act as to whether such an application will succeed. 

16 I am not prepared to grant an adjournment for more than 28 days from the dates originally listed.  The matter will be relisted 
within that time on dates to be fixed.   
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2010 WAIRC 00905 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
REGISTRY OFFICER 
WA HEALTH INDUSTRIAL RELATIONS SERVICE 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 16 SEPTEMBER 2010 
FILE NO/S CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00905 
 

Result Order issued 
Representation 
Applicant Mr M Aulfrey of counsel 
Respondent Mr R Andretich of counsel  
 

Order 
HAVING heard Mr M Aulfrey of counsel on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the hearing dates of 11-15 October 2010 be and are hereby vacated. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00173 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
REGISTRY OFFICER  
WA HEALTH INDUSTRIAL RELATIONS SERVICE  
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 MARCH 2011 
FILE NO/S CR 20 OF 2010 
CITATION NO. 2011 WAIRC 00173 
 

Result Discontinued by leave 
Representation 
Applicant Mr M J Aulfrey of counsel 
Respondent Mr R Andretich of counsel 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00197 
DISPUTE RE TERMINATION OF EMPLOYMENT FOR UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S CR 39 OF 2009 
CITATION NO. 2011 WAIRC 00197 
 

Result Discontinued 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 15 and 16 March 2011; and 
WHEREAS on 21 February 2011 the applicant advised the Commission that the parties were negotiating a settlement of the matter; 
and 
WHEREAS on 2 March 2011 the applicant advised the Commission that the matter had settled and requested the hearing dates be 
vacated; and 
FURTHER on 2 March 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 3 March 2011 the respondent consented to the matter being discontinued and the hearing was vacated; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 
2011 WAIRC 00167 

DISPUTE RE STATUS OF EMPLOYMENT OF UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
REGISTRY OFFICER  
WA HEALTH INDUSTRIAL RELATIONS SERVICE  
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD MONDAY, 15 NOVEMBER 2010, TUESDAY, 16 NOVEMBER 2010 
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Catchwords Industrial Relations (WA) - Application for order that employer provide employee with employment 
in line with restrictions determined by medical assessments - Employer ordered to continue 
employing employee in a suitable alternative part-time position – Industrial Relations Act 1979 (WA) 
s 44(9) 

Result Upheld and Order Issued 
Representation  
Applicant Ms E Palmer 
Respondent Mr J Misso (of Counsel) 
 

Reasons for Decision 
1 On 13 May 2010 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) (“the union”) 

made an application to the Commission pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) seeking the 
Commission’s assistance with respect to a dispute with the Registry Officer WA Health Industrial Relations Service 
Department of Health (“the respondent”) regarding the employment status of one of its members, Ms Susan Wetton. 

2 The Commission convened several conferences however conciliation was unavailing and the issues in dispute were referred for 
hearing and determination pursuant to s 44(9) of the Act. 

3 The schedule of the Memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant is seeking the following order: 

THAT the respondent provide Ms Susan Wetton with employment in line with the restrictions determined by 
specialist medical assessments. 

2. The respondent objects to the order being sought by the applicant. 
Contentions 
Applicant 
3. (a) Ms Wetton is aged 62 years and has been employed by the respondent as a Patient Service Assistant at 

Graylands Mental Health Hospital for approximately 39 years. 
(b) Ms Wetton has been absent from work since mid July 2008 when she underwent a series of surgical 

treatments to her ankles due to osteoarthritis. 
(c) On 25 February 2010 the respondent informed Ms Wetton that it was considering terminating her 

employment following a review of her circumstances, including her extended leave of absence and 
reports detailing her current physical restrictions. 

(d) Ms Wetton’s fitness to work has been assessed by three medical specialists: 
 Dr June Sim, an Occupational Physician employed by the respondent; 
 Mr K C Ng, a Rheumatologist to which Ms Wetton was referred by Ms Wetton’s own General 

Practitioner; and 
 Dr Evelyn Lee, an Occupational Physician employed by the respondent. 

(e) Although there are differences between their specific recommendations all three specialists agree that 
there need to be restrictions on Ms Wetton’s work activities. 

(f) The restrictions recommended by the specialists prevent her from being able to perform some of the 
current duties included in the position of Patient Service Assistant. 

Respondent 
4. (a) Ms Wetton is not fit to undertake unrestricted work as a Patient Service Assistant. 

(b) As Ms Wetton has a restricted capacity for work there is no obligation on the respondent to provide 
Ms Wetton with employment in line with the restrictions determined by the medical specialists.” 

4 At the commencement of the proceedings it became clear that the respondent had been incorrectly named and as a result the 
applicant sought leave to amend the respondent’s name.  Given the respondent’s consent to this course of action and the 
Commission’s powers under s 27(1) of the Act and having formed the view that it was appropriate in the circumstances to 
grant the amendment I propose to issue an order that Registry Officer WA Health Industrial Relations Service Department of 
Health be deleted as the named respondent to this application and be substituted with the Minister for Health in his 
incorporated capacity under section 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised 
in the Metropolitan Health Service Board (see Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 and Bridge Shipping Pty Ltd v 
Grand Shipping SA and Anor [1991] 173 CLR 231). 
Background 

5 Ms Susan Wetton is 63 years old and is employed by the respondent as a Patient Service Assistant (“PSA”) at Graylands 
Mental Health Hospital (“Graylands Hospital”).  She has worked for the respondent in the area of support services for 
approximately 39 years.  In July 2008 Ms Wetton underwent surgery for osteoarthritis in her ankles and in late 2009 the 
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respondent reviewed her work status.  On 25 January 2010 Ms Wetton was certified as fit to return to work however Dr June 
Sim confirmed that she was unable to complete the full range of duties of a PSA.  It was on this basis that on 25 February 2010 
the respondent notified Ms Wetton that it was considering terminating her employment. 
Applicant’s evidence 

6 Ms Wetton gave evidence by way of a witness statement (Exhibit A2). 
7 Ms Wetton has worked in the area of support services for the respondent for approximately 40 years and she has worked as a 

PSA Level 3/4 since September 2002.  In this role Ms Wetton undertakes catering, cleaning and laundry duties. 
8 After Ms Wetton injured her back at work in December 2007 she took part in a return to work programme whereby she worked 

less shifts in a modified PSA position and at the time Ms Wetton used aides such as a ‘reacher’ to help her complete her tasks.  
Ms Wetton worked in this modified position until July 2008.  Ms Wetton gave evidence that she had a number of discussions 
with her Injury Management Consultant and her manager, Mr Zygmunt Zalewski during her return to work programme and 
Ms Wetton stated that Mr Zalewski told her that he would be able to provide work for her in a different area where the physical 
load was less and he would delegate the duties she was unable to undertake such as pushing linen trolleys to other staff.  
Mr Zalewski also purchased a new cleaning trolley which assisted Ms Wetton to undertake her modified role.  Ms Wetton 
stated that the goal of her return to work programme was to return to work undertaking modified duties and Ms Wetton stated 
that Mr Zalewski always gave her the impression that Graylands Hospital would be able to accommodate her physical 
disabilities. 

9 In July 2008 Ms Wetton took leave to undergo non work-related ankle surgery due to osteoarthritis and in February 2009 she 
underwent left ankle replacement surgery.  From February to June 2009 Ms Wetton participated in an intense rehabilitation 
programme and to maintain her progress she continues to walk regularly, has massages and physiotherapy and she undertakes 
gym sessions.  Ms Wetton also participates in a Weight Watchers programme. 

10 In December 2009 Ms Wetton reached an agreement with the respondent finalising a workers’ compensation claim she had 
against the respondent. 

11 In late 2009 Ms Wetton undertook a medical assessment by Dr Sim who is an Occupational Physician at Sir Charles Gairdner 
Hospital and at the time Ms Wetton thought that this was the start of the process of her returning to work.  Ms Wetton stated 
that during a meeting she had with Mr Zalewski on 30 November 2009 he told her that Dr Sim’s report indicated that she had 
permanent work restrictions and he also told Ms Wetton that he would make an appointment for her to be reviewed by Dr Sim 
in early January 2010 and he would ask her to create a list of those duties Ms Wetton cannot undertake in her role as a PSA.  
Ms Crystal D’Silva, a Human Resources Consultant with the respondent who also attended this meeting told Ms Wetton that 
the respondent would try to find a suitable job for her and they also discussed what she had done during her time off to develop 
skills in other areas. 

12 Ms Wetton stated that after signing the record of this meeting she called Ms D’Silva the following day and told her that the 
minute was not an accurate reflection of their discussion. 

13 Ms Wetton saw Dr Sim again in January 2010 and they discussed options for her to return to work and Ms Wetton told her that 
she would like to return to work part-time.  Dr Sim then undertook to see Ms Wetton again in six weeks time to reassess her. 

14 On 16 February 2010 Ms Wetton attended a second meeting with Mr Zalewski and Ms D’Silva along with Ms Liz Browning 
from the union.  At this meeting Mr Zalewski and Ms D’Silva told them that they had received a report from Dr Sim which 
listed a number of restrictions with respect to Ms Wetton’s capacity to undertake her duties and they told Ms Wetton that 
because these restrictions were not due to a work-related injury they could not have her working as a PSA undertaking partial 
duties.  They told Ms Wetton that they had considered alternative positions for her but none were available and they told her 
that they were going to terminate her.  In response Ms Browning asked them to provide a copy of Dr Sim’s report and details 
of the alternative positions they had considered.  On 25 February 2010 Ms Wetton received a letter from Mr Zalewski 
informing her that the respondent was considering terminating her and he told Ms Wetton that he had explored employment 
options within the health service for Ms Wetton but was unsuccessful in locating a position and he gave Ms Wetton a 
timeframe to provide additional information she wished the respondent to consider. 

15 On 4 March 2010 Ms Wetton received a letter from Mr Zalewski summarising the restrictions contained in Dr Sim’s report and 
he listed the duties she was unable to undertake.  On 11 March 2010 the union emailed Ms D’Silva on Ms Wetton’s behalf 
providing a provisional response to her proposed termination pending receipt of her own specialist’s report and the union 
claimed that the respondent had provided inadequate evidence that Ms Wetton’s incapacity was ongoing, that the respondent 
had sought out alternative employment for Ms Wetton and the union referred the respondent to its Retirement on the Grounds 
of Ill Health guidelines as the expected policy to apply to Ms Wetton. 

16 Ms D’Silva responded to the union on 12 March 2010 stating that Ms Wetton was unable to undertake the full range of duties 
required of a PSA and Ms D’Silva also stated that because Ms Wetton was not subject to a workers’ compensation claim the 
respondent did not have a responsibility towards her.  Ms D’Silva also stated that she had tried to source an alternative position 
for Ms Wetton in the respondent’s Catering and Medical Records departments but because of economic restrictions the 
employment opportunities in this area were diminishing.  Ms Wetton stated that she was disappointed with the respondent’s 
attitude as she felt that it was not returning the loyal service that she had given to the respondent. 

17 On 16 April 2010 the union provided a response on behalf of Ms Wetton to Mr Zalewski’s letter dated 25 February 2010 
emphasising her desire to return to work and attached a copy of a report from her specialist supporting her return to work with 
restrictions. 

18 After the union requested a copy of Dr Sim’s report on 20 April 2010 on Ms Wetton’s behalf under the Freedom of 
Information Act 1992, on 30 April 2010 the respondent provided this report to the union.  This report stated that Ms Wetton is 
fit to return to work with some restrictions and notes that she would like reduce her work hours.  On 10 May 2010 Ms D’Silva 
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emailed the union stating that she and Mr Zalewski would be happy to have a meeting with Ms Wetton but would not be able 
to give her any new information because they wanted her to be assessed again by Dr Sim and that no light duties could be 
accommodated. 

19 Ms Wetton stated that during her discussions with the respondent throughout this period it was made clear to her that if there 
are any restrictions on her undertaking the full range of duties they do not have a job for her as her injury is not work-related 
and they therefore do not have an obligation to provide her with work. 

20 Ms Wetton stated that she feels upset, angry and disappointed that after 39 years of service the respondent has not made the 
effort to find her part-time work until she retires and Ms Wetton stated that working is important to her.  She is also struggling 
financially without an income and she is using her superannuation and welfare payments to support herself.  Ms Wetton wants 
to work, she enjoys the challenge of work and the intellectual and social stimulation and the feeling that she is contributing and 
after 39 years of working for the same employer and at 63 years of age Ms Wetton does not want to find a new job. 

21 Ms Wetton believes that the respondent could give her a part-time job that is composed of the duties that she is able to 
complete and she questions that there is no part-time work at Graylands Hospital for her that would suit her abilities.  Even 
though a 0.7 Full Time Equivalent (“FTE”) vacancy currently exists in the domestic services unit Mr Zalewski has told 
Ms Wetton that she cannot be placed into this position because she cannot be rotated through the wards due to her inability to 
undertake the full range of duties of a PSA. 

22 Ms Wetton claims she has a good work ethic and she has worked hard on her rehabilitation. 
23 Ms Wetton is confident that if she is not able to return to her existing position on a modified basis she could successfully 

undertake an alternative position.  Ms Wetton loves learning and she has sought to continually improve her skills.  Ms Wetton 
stated that in order to remain relevant to the workforce and to develop transferable skills she has obtained the following 
qualifications in her own time and at her own expense: 

• Certificate III, Human Services (2000) 

• Certificate IV, Community Services (Community Work) (2003) 

• Introduction to Computers (2010) 

• Keyboard Skills (2010) 

• Microsoft Office 2007, Levels 1 and 2 (2010) 

• High School English, Levels 1 and 2 (2010) 
24 Under cross-examination Ms Wetton confirmed that she sustained a work related injury in December 2007 when she injured 

her lower back and this was a reoccurrence of a work injury she sustained on 31 December 2004 and that after this 
reoccurrence Ms Wetton returned to work to undertake her pre-injury duties. 

25 Ms Wetton stated that when she sustained the work related injury in December 2007 Mr Zalewski and her rehabilitation 
adviser Ms Tania Monument agreed that she should not be making beds so she worked in the Day Centre at Graylands 
Hospital and after her return to work programme was completed in May 2008 she undertook full time duties in the Day Centre. 

26 Ms Wetton confirmed that her skills and knowledge are focussed on the domestic service areas of catering, cleaning and 
laundry.  Ms Wetton stated that she is new to dealing with computers and she agreed that she would require significant training 
and support to work in a clerical position.  Ms Wetton stated that she has not used a computerised patient care system, 
managing patient records or data entry on a computer system and she stated that her knowledge of medical terminology is 
limited.  Ms Wetton is also not experienced as a medical and audio typist nor as a minute secretary. 

27 Under re-examination Ms Wetton reiterated that she would require training to undertake a clerical role but she is willing to do 
this if given the opportunity.  Ms Wetton also stated that she recently completed a hotel and catering management course and a 
first aid course and she believes that she has demonstrated a capacity to learn new skills. 
Respondent’s evidence 

28 Dr Lee gave evidence by way of a witness statement (Exhibit R1). 
29 Dr Lee is a medical practitioner with specialist qualifications in Occupational Medicine and Dr Lee has practiced as an 

Occupational Physician for 22 years. 
30 Dr Lee’s postgraduate studies and qualifications in occupational medicine and occupational safety and health include: 

• Certificate in Postgraduate Course in Occupational Medicine from Sydney University in 1984. 
• Master of Public Health degree (Occupational Health) from Sydney University in 1987. 
• American Board of Independent Medical Examiners (“ABIME”) Course in Impairment Assessment in 2001. 
• WorkCover WA Approved Medical Specialist Training (in conjunction with ABIME) in 2005. 

31 Dr Lee was an Occupational Physician with WorkSafe between 1991 and 2002 and in this role she provided occupational 
medical specialist advice to the WorkSafe executive and to its inspectorate.  Dr Lee has been employed as an Occupational 
Physician at Sir Charles Gairdner Hospital since April 2002 and she is also the Director of the Department of Occupational 
Safety and Health for North Metropolitan Area Health Service (“NMAHS”). 

32 Dr Lee stated that when assessing whether an employee who is sick or injured is capable of returning to work an assessment of 
the demands and operational requirements of a position is undertaken and it is generally appropriate for someone to return to 
work where he or she is marginally short of full fitness and has a capacity to undertake most but not all duties.  It is also 
necessary to discuss a return to work with an employee’s manager and give close consideration to whether an employee can be 
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safely accommodated back at work.  Dr Lee stated that once a return to work programme is initiated if a person is not making 
progress towards undertaking full duties and hours their case is reviewed and options such as ceasing the return to work 
programme, extending the programme, job modification, alternative employment and part-time work are considered.  The 
return to work programme can also be extended where there is an optimistic prognosis. 

33 The factors Dr Lee takes into account when determining whether a person is fit to return to work include the following: 
• an individual’s medical condition - the nature of the injury or illness, its complexity, stage of recovery, the prognosis, 

the treatment currently prescribed and the person’s capacity to work and commitment to rehabilitation; 
• the nature of the employee’s work tasks, work practice and work environment, including workplace hazards and 

physical and mental requirements; 
• whether there are any work restrictions or modifications that can be reasonably imposed in the workplace; 
• the length of the proposed return to work programme.  That is, whether the prognosis is such that an employee can 

return to full duties and hours within a manageable time period.  A return to work programme which extends for a 
long period is not recommended, as it can lead to an unsafe situation.  The safety and health of co-workers will suffer 
from a sustained transfer to co-workers of heavier, more complex tasks, faster paced work, more responsibilities and 
more unpopular work shifts.  Examples of serious work restrictions that will have a significant impact on the 
workload of co-workers include: 

• incapacity to lift greater than 5 kilograms; 
• incapacity to drive; 
• incapacity to climb steps and stairs; 
• incapacity to undertake patient handling for example, push patient in wheelchair; 
• incapacity to sit or stand for greater than 30 minutes; and 
• incapacity to move furniture. 

Dr Lee stated that the nature of the restrictions that will create a potentially unsafe work environment for co-workers will vary 
depending on the nature of the position. 

34 Dr Lee gave evidence that it is undesirable to transfer occupational safety and health risks on a long term basis to co-workers 
as this will result in risk and injury or harm from the altered work environment and will adversely impact on employees’ safety 
and health as well as morale. 

35 Dr Lee stated that when Ms Wetton was referred to her for a medical assessment by Mr Zalewski he requested an assessment 
to ascertain whether Ms Wetton was capable of returning to work to undertake the normal duties of a PSA at Selby Lodge Day 
Centre. 

36 When Dr Lee saw Ms Wetton on 19 May 2010 she obtained a detailed history from her, she conducted a physical examination 
and she reviewed the following documents: 

• Duty statements (old and new) for Domestic Day Centre and Offices - Selby House; 
• Job Description Form (“JDF”) - Patient Service Assistant Level 3/4; 
• Floor plan of Selby Lodge; 
• Job task analysis for Patient Care Assistant (Domestic) prepared by Ms Monument, Injury Management Consultant; 
• Reports from Dr Sim, Occupational Physician dated 16 November 2009 and 25 January2010; 
• Report from Dr Ng dated 1 April 2010; 
• Rehabilitation file in relation to Ms Wetton’s return to work programme in 2008/2009 for a work related back injury 

including reports from Dr Heather Campbell dated 7 February 2008 and from Dr Chris Hammersley dated 20 October 
2009.  The history of the management of Ms Wetton’s back injury, which occurred in 2004, demonstrates that 
rehabilitation has been difficult and aggravation and re-injury are real risks given the physical nature of Ms Wetton’s 
work. 

37 On 1 June 2010 Dr Lee visited Selby Lodge to assess Ms Wetton’s work environment and to clarify her work tasks with 
Mr Zalewski.  Dr Lee stated that she completed her report on Ms Wetton on 10 June 2010. 

38 Dr Lee gave evidence that having reviewed the JDFs and duty statements provided for the position of PSA at Selby Lodge Day 
Centre she considered that Ms Wetton would be able to perform the following tasks: 

• sorting and folding linen at bench height (limit sitting/standing); 
• wiping table tops and bench tops; 
• pushing a trolley with light load (less than 10 kilograms); 
• light sweeping (less than 30 minutes at a time); 
• setting the table for patients’ meals; 
• plating meals in the pantry (but not in cool room - for up to one hour at leisurely pace); 
• making sandwiches (but limit sitting/standing); 
• making tea/coffee (not if required to repetitively handle loads greater than 8 kilograms at a time); 
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• clearing table of crockery and cutlery at leisurely pace; 
• replenishing paper towels if within easy reach; and 
• filling pantry with light items if within easy reach (at or around waist level). 

39 Dr Lee stated that in order to avoid the risk of re-injury to Ms Wetton, the scheduling of these work tasks must be varied and 
the tasks performed within the following restrictions: 

• no repetitive lifting greater than 8 kilograms; 
• avoidance of static postures; 
• no prolonged sitting, standing or walking; 
• no repetitive bending from the waist or rotation of the back; 
• no squatting or getting down onto knees; 
• no reaching above shoulder height; and 
• Ms Wetton’s pace of work needs to be steady (not rushed) to allow posture changes or incorporate a five minute rest 

break per hour as desired. 
40 Dr Lee considers that Ms Wetton is not capable of performing the following PSA duties safely because of her limited mobility 

and agility due to chronic medical conditions including osteoarthritis of her lower back, knees and ankles, impaired function 
and power of her left ankle and obesity: 

• making beds; 
• removing all dirty linen (if regular loads greater than 8 kilograms); 
• manual handling of bags of linen; 
• pushing/pulling fully loaded linen trolley; 
• emptying rubbish bins/loads (if requiring repeated bending to pick up rubbish bags or to change bin liners); 
• daily vacuuming of carpeted floor; 
• wiping down chairs; 
• mopping large areas of vinyl floor; 
• moving furniture on regular basis; 
• removing/hanging up curtains; 
• lifting/emptying mop buckets (partially filled) from floor level/trolley level to sink; 
• collecting food trolleys from loading bay; 
• returning food trolleys to loading bay; 
• scrubbing toilets and bathrooms; 
• cleaning toilet bowls; 
• washing all tables and chairs; 
• washing all furniture and fittings; 
• defrosting fridge (unloading/loading if requiring bending/twisting); 
• cleaning cupboards and cooker; 
• scrubbing vinyl floor; 
• loading/unloading dishwashers if below waist height; 
• filling pantry, below waist height and above shoulder height; and 
• walking/standing for much of the day. 

41 Dr Lee stated that most of the tasks Ms Wetton is not capable of performing require standing and walking with some bending, 
lifting, pushing and pulling and Ms Wetton is limited by her inability to be on her feet for prolonged periods.  Ms Wetton 
cannot also safely perform work tasks requiring bending or repetitive lifting in excess of eight kilograms and if Ms Wetton 
returned to work as a PSA it would be necessary for articles of frequent use to be placed at around waist height for her to 
minimise bending or over reaching. 

42 Dr Lee gave evidence that Ms Wetton will require assistance with shifting large or heavy furniture whilst cleaning, Ms Wetton 
is not able to squat or get down on to her knees to access low level articles and it is preferable that she does not work in wet 
areas given the risk of slipping and falling.  Dr Lee also recommends that she avoids working in cool rooms because of her 
osteoarthritis. 

43 Dr Lee considers that Ms Wetton is not fit to return to the full duties she undertook as a PSA at the Day Centre and Dr Lee 
considers that Ms Wetton is also unable to perform the revised duties of a PSA at Selby Lodge Day Centre resulting from 
modifications to the Day Centre.  Dr Lee stated that the duties of a PSA involve predominantly manual tasks and the full duties 
of this position are too heavy for Ms Wetton to undertake and would place her at risk of injury.  Dr Lee stated that Ms Wetton 
requires a much lighter job with minimal physical or manual handling requirements and preferably in a small work area to 
minimise excessive walking and standing, and she needs to undertake a job which allows her to sit, stand or walk as desired. 
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44 Dr Lee believes that Ms Wetton’s work capacity is not likely to improve significantly in the near future and she believes the 
current work restriction on her inability to undertake a number of PSA duties are permanent.  Dr Lee stated that Ms Wetton has 
chronic osteoarthritis which has accelerated due to her obesity and if Ms Wetton remains overweight, her arthritis will continue 
to accelerate over time and her ankle surgery will only provide temporary relief.  As a result Ms Wetton is very unlikely to be 
able to perform unrestricted duties as a PSA at Selby Lodge Day Centre in the future. 

45 Dr Lee stated that it is highly likely that Ms Wetton will aggravate her ankle injury or suffer another injury if she returns to 
work as a PSA at Selby Lodge.  In particular, Ms Wetton is likely to suffer a re-injury or aggravation if she is required to make 
beds, mop large areas of vinyl floor, scrub vinyl floors, scrub bathrooms and toilets, perform daily vacuuming of carpeted 
areas, push and pull heavy trolleys, handle heavy or large loads such as furniture or curtains, bend repeatedly to empty rubbish 
bins, bend to clean toilet bowls and work in areas with wet floors.  Ms Wetton’s inability to kneel or squat means that she 
cannot adopt safe positions to perform tasks such as retrieving articles from cupboards and shelves, cleaning toilets, scrubbing 
floors, defrosting fridges and cleaning or stocking pantries.  Ms Wetton also risks re-injuring her back if she needs to reach 
articles above shoulder height and use of a step or ladder is not recommended because of Ms Wetton’s osteoarthritis. 

46 Dr Lee gave evidence that in order to accommodate the osteoarthritis in Ms Wetton’s ankles it would be necessary to impose 
the following restrictions in order to minimise the risk of re-injury or aggravation of her condition: 

• no squatting or getting down on her knees; 
• no repetitive lifting greater than 8 kilograms; 
• no repetitive mopping; 
• no pushing of heavy linen trolleys or food trolleys or equipment; 
• regular change of posture to avoid prolonged standing or walking; 
• avoidance of work in wet areas; and 
• avoidance of work in cool rooms. 

47 Dr Lee stated that in order to accommodate Ms Wetton’s pre-existing lower back injury, it would be necessary to impose the 
following restrictions, in addition to those imposed to accommodate osteoarthritis in her ankles, in order to minimise the risk of 
re-injury: 

• no bed making; 
• no repetitive bending; and 
• no twisting or rotation of back. 

48 In Dr Lee’s opinion it is not practical for these restrictions to be imposed on Ms Wetton given the physically demanding nature 
of the role of a PSA at Selby Lodge Day Centre. 

49 Dr Lee stated that she is very familiar with the duties of catering officers, medical records officers, linen room officers, mail 
room and reprographics officers and storepersons employed at hospitals and other health facilities across the NMAHS given 
her experience to date and she has a clear understanding of the physical requirements of these positions. 

50 Dr Lee stated that she has applied her knowledge of the practical requirements of the above positions as well as the relevant 
JDFs in considering whether any of these alternative positions are suitable for Ms Wetton. 

(i) Dr Lee considered the duties associated with the position of Catering Officer Level 1/2 and in her opinion 
Ms Wetton is not suitable for the position because of her back injury and osteoarthritis as Dr Lee considers that 
Ms Wetton is not capable of performing the following duties: 

• manual handling of heavy trays, containers and boxes of food, vegetables, milk etc; 
• washing pots and pans; 
• working at the dish wash line; 
• moving and loading food trolleys; 
• working in cool room; 
• tasks requiring prompt and repeated walking to collect crockery, deliver patient beverages and food within 

short time frames; and 
• tasks requiring constant standing or walking. 

(ii) Dr Lee has considered the position of Medical Records Officer Level 1/2 for Ms Wetton and she does not consider 
Ms Wetton can undertake the following duties required of this position given her restrictions: 

• loading and unloading trolleys of patient head sheets; 
• pulling files and putting files back into shelving above shoulder height and below waist level; 
• pushing and pulling compactus; 
• standing for periods to sort documents into pigeon holes or to place documents into files; and 
• use of stairways and steps. 

(iii) Dr Lee considered the position of Linen Room Officer Level 1/2 and she does not consider Ms Wetton can 
undertake the following duties required of this position: 

• manual handling of bags of linen; 
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• loading and unloading linen trolleys; and 
• pushing and pulling of linen trolleys. 

(iv) Dr Lee does not consider Ms Wetton to be suitable for the position of Mail Room and Reprographics Officer 
Level 1/2 because she cannot safely perform the following duties: 

• Standing and sorting mail, such as the repetitive hand sorting of mail into pigeon holes; 
• walking and pushing the trolley of mail to all areas of a hospital site to deliver mail; 
• handling large volumes of photocopying; and 
• regularly replenishing photocopiers with paper which requires bending and lifting. 

51 Dr Lee examined the job specification for the position of Storeperson and she does not consider Ms Wetton suitable for this 
position.  Ms Wetton is unable to safely deliver and recover bulk food and drink trolleys from wards and transport deliveries of 
dry goods or transport frozen foods as pushing trolleys and the storage and retrieval of food items, particularly in freezers and 
cool rooms will risk aggravation of her osteoarthritis and re-injury of her back. 

52 Dr Lee stated that Ms Wetton has several longstanding medical conditions including osteoarthritis of her spine, knees and 
ankles, heart disease and obesity.  Dr Lee also confirmed that Ms Wetton sustained several work related injuries in the past 
including a lower back injury in 2004 with recurrent exacerbations requiring lengthy rehabilitation programs.  Dr Lee believes 
that Ms Wetton’s longstanding obesity has weakened her knees and contributed to the osteoarthritis in her lower back, knees 
and ankles and her mobility and agility have been compromised by her physical size and weight.  Ms Wetton also lacks the 
ability to bend fully at the knees and to get down onto her knees when attempting to reach articles at a low level.  Dr Lee stated 
that these medical conditions make it impossible for Ms Wetton to perform the inherent duties of a PSA at Selby Lodge Day 
Centre or the full duties of any of the other positions considered by Dr Lee.  Dr Lee also stated that if Ms Wetton was to return 
to work, significant restrictions on her duties would be required to ensure her safety at the workplace and she stated that 
Ms Wetton’s work capacity is not likely to improve significantly in the future. 

53 Under cross-examination Dr Lee disagreed with Dr Sims’ assessment about the restrictions she identified of the duties 
Ms Wetton could undertake if she returned to work to undertake PSA duties but she agreed that Ms Wetton is capable of 
undertaking some PSA tasks.  Dr Lee believed that receptionist duties were inappropriate for Ms Wetton to undertake because 
this involved prolonged sitting and she could not recall if she was asked to determine if a clerical position was appropriate for 
Ms Wetton to undertake. 

54 Dr Lee stated that she believed that Ms Wetton has a medical condition and is impaired and she therefore meets the definition 
of having a disability under the Equal Opportunity Act 1984 and she agrees that Ms Wetton has a disability in the terms used 
by the Office of Equal Employment Opportunity.  Dr Lee gave evidence the public sector has a number of policies relating to 
the employment of people with disabilities and she understands that the general principle with respect to these policies is not to 
discriminate against them but she stated that there can be exceptions with respect to whether an organisation can reasonably 
accommodate the restrictions given a persons impairment and/or disability.  Dr Lee stated that she gives this principle due 
consideration when dealing with rehabilitating workers back into the workplace.  Dr Lee is aware that the Western Australian 
public sector is committed to employing mature workers but she maintained that the requirement to accommodate an employee 
must be reasonable. 

55 Dr Lee maintained that osteoarthritis was only one of the factors contributing to Ms Wetton’s physical limitations. 
56 Under re-examination Dr Lee said that a return to work programme should factor in an employee’s ability to learn new tasks 

and she maintained that redeployment into a position with different skill requirements does not always work.  Dr Lee stated 
that if Ms Wetton returned to work as a PSA she risked re-injuring herself due to a degenerative back, osteoarthritis in her 
ankles and her weight problem. 

57 Mr Zalewski gave evidence by way of a witness statement (Exhibit R2). 
58 Mr Zalewski is employed by the respondent as the Manager of Domestic and Transport Services for the NMAHS Mental 

Health Services and in this role he oversees the rostering of staff based on workloads and service requirements, he coordinates 
the development of domestic and transport service contracts and tenders and manages and monitors contracts for the entire 
NMAHS.  Mr Zalewski has had over 30 years experience in the supervision and management of the domestic and transport 
service departments within the Department of Health.  In 1998 Mr Zalewski became responsible for the management of the 
Domestic Services department at Lemnos Hospital where Ms Wetton was employed. 

59 Mr Zalewski stated that in 1999 Ms Wetton became a redeployee and she was appointed as a PSA at Graylands Hospital on 
31 March 2000.  On 7 December 2000 she was transferred to Selby Lodge as a PSA and on 3 September 2000 Ms Wetton was 
appointed on a permanent basis.  Mr Zalewski gave evidence that on 31 December 2004 Ms Wetton suffered a lower back 
injury at work and after receiving treatment and workers’ compensation payments she was cleared to return to work on 28 June 
2006 with no restrictions on her hours of work or duties.  On 24 December 2007 Ms Wetton exacerbated this back injury and 
when she was referred for vocational rehabilitation assistance Ms Monument was appointed as her Injury Management 
Consultant.  Ms Monument’s initial assessment report stated that the exacerbation of Ms Wetton’s back injury in December 
2007 was caused by pulling a linen trolley.  A gradual return to work programme was put in place for Ms Wetton and her 
working hours and days were increased until she was able to work full-time.  In consultation with Ms Monument, Mr Zalewski 
decided that Ms Wetton should return to work in the Day Centre at Selby Lodge because it was the only area of Selby Lodge 
that did not require PSAs to perform bed making duties.  Mr Zalewski confirmed that Selby Lodge comprises two wards, 
offices and a day centre which provides care for patients who do not require overnight hospitalisation. 

60 Ms Wetton recommenced work in the Day Centre at Selby Lodge on 7 March 2008 and progressively increased her duties until 
she was able to carry out the full duties of a PSA or Patient Care Assistant (“PCA”) at the Day Centre and on 12 June 2008 
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Ms Monument concluded Ms Wetton’s vocational rehabilitation programme.  Ms Monument reported the following to 
Mr Zalewski: 

“Ms Wetton continues working full times [sic] hours on a rotating roster, completing all PCA duties in the Day Centre.  
She reports to have managed this since the 4th May 2008 with no major difficulties however (sic) does experience 
ongoing pain symptoms.  Ms Wetton acknowledges that moving from the Wards to the Day Centre has been a positive 
change as there is less manual handling i.e. bed making, pushing linen trolleys within this area.” 

(Extract from Exhibit R2 attachment ZZ4) 
61 After Ms Wetton had an operation on her ankle in June 2008 which was not related to a work related injury Mr Zalewski 

received a report from Consulting Occupational Physician Dr Hammersley dated 20 October 2009 about Ms Wetton in 
November 2009.  In this report Dr Hammersley stated that Ms Wetton was: 

“… not fit to work as a PCA, and was deployed to work in the Day Care Centre prior to ankle operations.  She worked as 
a PCA in the easier role in the Day Care Centre without restrictions, but then got rendered totally unfit for these duties 
because of her ankle status.” 

Dr Hammersley also provided the following rehabilitation outlook: 
“[Ms Wetton] had been switched to work in the Day Centre in 2008.  She had been doing all of the required duties 
without any trouble.  It involved cleaning, but no bed making at all.  She felt she could have continued this if she had not 
undergone the ankle operations. 
She intends generally to return to work for necessary financial sustenance, but recognises that she is unfit for her job.” 

(Extracts from Exhibit R2 attachment ZZ5) 
62 In November 2009 Mr Zalewski referred Ms Wetton to Dr Sim for assessment of her fitness to return to work and on or about 

16 November 2009 Dr Sim advised him that in her opinion: 
“… Ms Wetton is currently unfit to return to work as a PSA.  She has a medical certificate to January 2010.  It will be at 
least another 3 months of further physical rehabilitation before she will be able to look at returning to work on a restricted 
basis.” 

(Extract from Exhibit R2 attachment ZZ6) 
63 On 30 November 2009 Mr Zalewski and Ms D’Silva had a meeting with Ms Wetton to discuss her return to work and at this 

meeting Dr Sim’s report was reviewed.  Mr Zalewski told Ms Wetton that he would make an appointment for Ms Wetton to 
see Dr Sim in January 2010 and would ask Dr Sim to list which PSA duties Ms Wetton was able to do.  At this meeting 
Ms D’Silva told Ms Wetton that she was entitled to return to her substantive position as a PSA and if she could no longer 
perform these duties the NMAHS Mental Health Services would endeavour to locate another suitable position for her but this 
could not be guaranteed and Ms Wetton responded by saying that she understood that her job could not be guaranteed.  
Mr Zalewski told Ms Wetton that once Dr Sim’s next report was received another meeting would be arranged to discuss her 
options. 

64 After this meeting Mr Zalewski searched for alternative positions for Ms Wetton within the domestic services departments that 
he managed at Graylands Hospital and Selby Lodge but no suitable positions for Ms Wetton were found given the restrictions 
on her work capacity as all positions within the domestic services departments require employees to be fit and able to carry out 
the duties of a PSA.  Mr Zalewski asked Ms D’Silva to search other sections and departments within NMAHS Mental Health 
Services to determine if there were any suitable positions for Ms Wetton and when conducting these searches, Ms D’Silva and 
Mr Zalewski referred to Dr Sim’s report and the JDFs and duty statements for the various positions to determine if Ms Wetton 
was fit and able to perform all of the required duties.  Mr Zalewski discussed potential placements in the catering and medical 
records sections with Ms D’Silva but he was concerned that Ms Wetton would not be capable of performing the duties required 
in these positions and that she would be placing herself at risk of aggravation or injury in the workplace.  Mr Zalewski also 
stated that the Catering Manager at Graylands Hospital, Mr Greg Potts, advised him that staff in the catering department had to 
work in wet areas and were required to load and unload dishes, push heavy meal trolleys and generally undertake constant 
bending and standing and if Ms Wetton worked in the catering department she would have to contend with the slippery floors, 
heavy trolleys and the constant bending required in a catering position.  Mr Zalewski was advised that clerical positions in the 
medical records department required officers to regularly lift files, squat, bend and move large compactor filing units and staff 
had to pull and push compactors by hand, which required considerable force.  Staff also use a stool to climb and retrieve files 
from shelves above head height.  Mr Zalewski therefore considered that appointing Ms Wetton to a position in the medical 
records department would present a high risk of injury, given her ankle and back difficulties. 

65 After Mr Zalewski referred Ms Wetton to a second appointment with Dr Sim in January 2010 she advised him of the 
following: 

“In my opinion [Ms Wetton] is currently fit to return to domestic PSA activities on restricted duties.  I suggest that she is 
restricted from squatting or repetitive bending activities.  I would also limit her lifting to no more than 10 kg.  In addition 
to this I suggest restricting her from entering areas with slippery surfaces such as wet bathrooms.  On reviewing the duties 
of a domestic 2 at Unit Selby B I would suggest she is restricted from making beds, unloading dishwashers, filling the 
pantry if she is required to perform bending or lifting more than 10 kg and cleaning bathrooms.” 

(Extract from Exhibit R2 attachment ZZ8) 
66 On 16 February 2010 Mr Zalewski and Ms D’Silva met Ms Wetton and her union representative to discuss the future of 

Ms Wetton’s employment in light of the restrictions identified by Dr Sim.  Mr Zalewski stated that because the restrictions 
identified by Dr Sim severely limited Ms Wetton’s capacity to undertake the inherent duties of the position he told Ms Wetton 
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that after reviewing her circumstances and the medical reports containing her current physical restrictions and as he had been 
unsuccessful in finding alternative employment options within NMAHS Mental Health Services he informed Ms Wetton that 
NMAHS Mental Health Services was considering terminating her employment.  However, prior to making any final decision 
Ms Wetton was given an opportunity to provide any additional information she wanted the employer to consider. 

67 On 2 March 2010 Mr Zalewski wrote to Ms Wetton detailing the restrictions identified by Dr Sim with respect to her work 
capacity. 

68 After Mr Zalewski received a report prepared by Ms Wetton’s rheumatologist Dr Ng on 16 April 2010 he forwarded this to 
Dr Lee and asked her to assess Ms Wetton’s fitness for work as a PSA in the Day Centre at Selby Lodge and he provided 
Dr Lee with the duty statements for this position.  Mr Zalewski stated that Dr Lee concluded that Ms Wetton’s ongoing health 
issues impacted on her fitness for work and Dr Lee considered that Ms Wetton was unfit to perform the full duties of a PSA at 
Selby Day Centre which she had performed prior to undergoing ankle surgery. 

69 Mr Zalewski stated that the JDF for a PSA at Graylands Hospital includes the following duties:  ensure that allocated areas are 
thoroughly cleaned including furniture and fittings; make beds and check that beds are tidy when made by patients; plate and 
serve patient meals, morning and afternoon teas and wash and clean utensils and areas; remove and collect fresh linen trolleys 
and private clothing when delivered and store in designated area and an essential minimum requirement of the selection criteria 
for the position is having the physical capacity to undertake the duties (Exhibit R2 attachment ZZ13).  Mr Zalewski stated that 
a large proportion of the role of a PSA at Selby Lodge is cleaning and the physical demands of cleaning in a hospital 
environment are very strenuous.  Some of the critical physical demands placed on PSAs include constant upper limb function, 
frequent standing, walking and lifting of weights of between two and 10 kilograms.  PSAs are required to push and pull 
trolleys which can weigh over 50 kilograms, the work involves frequent bending, twisting, squatting and reaching above 
shoulder height and PSAs are required to move furniture in order to perform cleaning tasks.  Large commercial cleaning 
machines are used by PSAs daily to scrub vinyl floors and tiles in bathrooms and toilets and these polishers vibrate and can 
easily move off very quickly in any direction if not properly controlled by the operator.  Scrubbing and polishing machines can 
be difficult to manoeuvre in corners and confined spaces and the operator often needs to twist and bend to place the machine in 
the correct position (see Exhibit R2 attachment ZZ14 for analysis of tasks completed by Ms Monument). 

70 Mr Zalewski gave evidence that since Ms Wetton commenced leave in June 2008 there have been changes to the rosters and 
duties of PSAs at Selby Lodge.  Previously there were three classifications at Selby Lodge, PSA Level 3/4, Pantry Staff 
Level 1/2 and Cleaning Staff Level 1/2 and all staff within the domestic services department have now been classified as PSA 
Level 3/4 under the industrial agreement.  PSAs are all now required to perform cleaning duties as well as the duties previously 
performed by pantry staff and PSAs rotate through the various duties.  Mr Zalewski stated that when the roster was 
restructured staff members were given the opportunity to work part-time or change the number of days they worked and there 
are now three different roster rotations worked at Selby Lodge with most PSAs working four days with two days off while 
others work three days a week with three days off or two days a week with four days off. 

71 Mr Zalewski stated that the duty statement for a PSA at the Day Centre at Selby Lodge shows the time within which certain 
duties must be completed and the extent of the area to be cleaned within the timeframe stipulated along with daily instructions 
and cleaning frequencies (Exhibit R2 attachment ZZ15).  Mr Zalewski stated that the duty statement of a PSA at Selby Lodge 
Day Centre requires a PSA to assist serving meals prepared in the main kitchen at Graylands Hospital and food is then 
delivered to a pantry in each ward at Selby Lodge, PSAs collect trolleys from loading ramps and push them into the Day 
Centre area and meals are then placed on three smaller trolleys with glasses and cutlery for the units within the wing.  All 
plates, bases and lids are stacked back onto the food trolleys and trolleys are returned to the kitchen at Graylands and PSAs are 
required to wash the cutlery, cups and sauces.  Each of the main three meals take approximately one hour to serve and for the 
remainder of the time PSAs are required to perform duties such as cleaning toilets and bathrooms, emptying bins, scrubbing 
and polishing hard floors, vacuuming carpets and office areas and moving furniture in order for cleaning to take place.  
Mr Zalewski stated that after a major storm caused extensive damage to Selby Lodge on 22 March 2010 most of the floor areas 
in the Day Centre were replaced with vinyl floor covering.  Prior to the storm, carpet areas were divided into sections and one 
section was vacuumed each day so as to reduce the amount of vacuuming required each day and with the replacement of the 
carpet with vinyl flooring the cleaning duties of PSAs at the Day Centre have changed as 75 percent of the floor area is now 
covered with vinyl which has to be mopped or scrubbed from Monday to Friday.  Mr Zalewski stated that a large industrial 
floor scrubber has been purchased for staff to clean the vinyl floors which can be difficult to handle when scrubbing in small 
areas or tight corners and as the PSA operates the scrubber they are required to be on their feet for longer than was previously 
the case. 

72 Mr Zalewski stated that Ms Wetton’s position would still be available for her if she was fit enough to make a meaningful 
contribution as a PSA at Selby Lodge Day Centre. 

73 Mr Zalewski stated that the restrictions on Ms Wetton’s duties as identified by Dr Lee cannot be practically accommodated if 
Ms Wetton returned to her position as a PSA at the Day Centre as the vast majority of the tasks of a PSA at Selby Day Centre 
require long periods of standing, walking and some bending.  The duties also require pushing and pulling of heavy meal and 
linen trolleys and since most of the floor areas are now vinyl, staff are required to mop and scrub floors on Monday to Friday.  
The only PSA duties Ms Wetton could perform given the restrictions identified by Dr Lee are dusting, serving meals and 
wiping tables, furniture and fittings and he stated that these duties are peripheral to the more substantive, physically demanding 
cleaning duties inherent to the role of a PSA.  According to Dr Lee’s report, Ms Wetton is unable to squat or kneel, she is 
unable to bend repetitively, mop, push heavy trolleys, stand or walk for a prolonged period, shift large furniture without 
assistance, use a vinyl floor cleaning machine, make beds or twist or rotate her back and as a result of these restrictions, 
Ms Wetton cannot empty bins, mop floors, clean toilet bowls, scrub toilets or collect and deliver food trolleys.  Mr Zalewski 
believes that if Ms Wetton cannot safely perform these duties she is unable to make any meaningful contribution to the work 
required to be performed by a PSA, which is inherently physically demanding.  Even if Ms Wetton worked on a part-time 
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basis, the restrictions on her employment are not able to be practically accommodated without a significant impact on other 
staff and services provided to patients.  Mr Zalewski maintains that if Ms Wetton is unable to undertake heavy duties and only 
performs peripheral light cleaning duties, there is likely to be a significant impact on the workloads of other employees as other 
employees will be required to undertake a proportionally higher workload of heavier tasks such as the scrubbing of vinyl floors 
and toilets, and pushing of heavy trolleys.  A significant alteration to rosters and duty statements would also be required to 
ensure that the level of service to patients is not affected, which will place additional demands on managers and supervisors.  
Mr Zalewski also maintained that if Ms Wetton returned to work on restricted duties, it is highly likely that the domestic 
services department will have to engage additional staff to cover the significant proportion of PSA duties which cannot be 
safely performed by Ms Wetton. 

74 Mr Zalewski stated that he had no discussions with Dr Sim prior to her completing her reports on Ms Wetton nor did he 
discuss the operational requirements of a PSA with Dr Sim.  Mr Zalewski stated that after Dr Sim completed her final report on 
Ms Wetton dated 25 January 2010 he told her that the respondent could not accommodate the restrictions outlined by her for 
Ms Wetton and she could not undertake light duties because she was not subject to a workers’ compensation claim. 

75 Under cross-examination Mr Zalewski confirmed that out of a total of 16 PSAs employed at Selby Lodge there was currently a 
vacancy of approximately 1.5 FTE. 

76 Mr Zalewski stated that he relied on medical advice as to which duties Ms Wetton could carry out.  Mr Zalewski maintained 
that after Ms Wetton had an operation on her ankle which was not subject to a workers’ compensation claim she was ineligible 
to undertake light duties and she had to be fully fit to return to work as a PSA.  Mr Zalewski stated that the duties that 
Ms Wetton could undertake, as confirmed by Dr Lee, did not constitute the full range of duties to be undertaken by a PSA and 
he gave evidence that employees employed to work on a part-time basis undertake the full range of duties of a PSA at Selby 
Lodge and Graylands Hospital.  Mr Zalewski stated that PSAs need to be flexible with respect to the duties they undertake and 
he stated that there is no duty statement in the domestic services area which carries light duties. 

77 Mr Zalewski stated that when an employee is on light duties due to an injury they usually work in a supernumerary role until 
the employee is approximately 90 to 95 percent fit and the time taken for the employee to undertake the full duties of a PSA is 
normally only a short period.  Mr Zalewski stated that he tries to be flexible when rostering individuals to suit their needs and 
Mr Zalewski recalled accommodating an employee with a disability for a short period until he was unable to perform the 
required duties.  Mr Zalewski is aware of the respondent’s commitment to employing people with disabilities and Mr Zalewski 
is aware of issues relevant to an ageing workforce and he stated that most employees working at Graylands Hospital were over 
45 years of age. 

78 Mr Zalewski stated that it would be difficult to place Ms Wetton in a restricted PSA position as this would place pressure on 
other PSAs and Mr Zalewski reiterated that there was no capacity for a PSA to undertake light duties when not under a 
workers’ compensation rehabilitation programme. 

79 Mr Zalewski said that even though Dr Lee stated that Ms Wetton had a number of work related restrictions due to her back 
injury he believed she had been certified fit to return to full duties after her workers’ compensation claim was settled.  
Mr Zalewski confirmed that he has adjusted rosters and duty statements when required to do so but not to accommodate 
employees who could only undertake light duties unless it was an employee returning to work under a workers’ compensation 
programme who was employed as a supernumerary employee. 

80 Under re-examination Mr Zalewski stated that if a person was employed part-time at the Day Centre they would be required to 
clean bathrooms and toilets, mop floors, clean dining areas and staff rooms as these are the duties performed on every shift. 

81 Mr Zalewski stated that he reviewed the duties that Dr Lee certified Ms Wetton as being able to undertake and he maintained 
that some of these duties are no longer undertaken by PSAs.  Furthermore he estimates that these duties cover approximately 
one and a half hours of a PSA’s shift.  Mr Zalewski maintained that the PSA duties that Dr Lee stated that Ms Wetton could 
not undertake constitute approximately 70 percent of a PSA’s duties. 

82 Mr Zalewski stated that the current vacancy of approximately 1.5 FTEs is across Selby Lodge and not just in the Day Centre 
and he stated that even though the vacancy exists these duties are still being performed by employees.  Mr Zalewski stated that 
currently a redeployee works in the Day Centre and this person is keen to continue working there. 

83 Mr Zalewski stated that duties Dr Lee maintained Ms Wetton could undertake at the Day Centre excluded mopping floors daily 
for which a floor scrubber is required, scrubbing toilets, cleaning bathrooms, washing walls, spot cleaning walls and bending 
and squatting (see Exhibit R2 attachment ZZ15). 

84 Mr Zalewski understood that once Ms Wetton finalised her workers’ compensation claim she was fully fit to return to work to 
undertake all of the duties of a PSA. 

85 Ms D’Silva gave evidence by way of a witness statement (Exhibit R3). 
86 Between August 2009 and July 2010 Ms D’Silva was employed as a Human Resources Consultant with the NMAHS and 

NMAHS Mental Health Services. 
87 Ms D’Silva became involved in the management of Ms Wetton’s case in November 2009 when Mr Zalewski brought 

Ms Wetton’s situation to her attention and asked for advice about Ms Wetton returning to work.  Ms D’Silva stated that she 
and Mr Zalewski attended a meeting with Ms Wetton on 30 November 2009 to maintain contact with her during her absence 
from work and to keep her informed about matters being considered by NMAHS in relation to her return to work.  At the 
meeting Mr Zalewski and Ms D’Silva told Ms Wetton that it was unlikely she would be able to return to the position of PSA 
given her current restrictions as detailed in a report prepared by Dr Sim and Ms Wetton was asked to consider other 
occupations that she would like to engage in, in the event that NMAHS was unable to return her to her substantive position.  
Ms Wetton stated that she would consider any position available including positions in catering or working with computers and 
Ms Wetton stated that she still felt that she could make a contribution to the respondent.  Ms D’Silva told Ms Wetton that 
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NMAHS would not be making any decisions in relation to her future employment until she had visited Dr Sim again in January 
2010. 

88 Ms D’Silva stated that she and Mr Zalewski considered various alternative employment options for Ms Wetton and initially the 
search was limited to positions within the NMAHS Mental Health Services.  Ms D’Silva gave evidence that she gave initial 
consideration to positions within catering and medical records on the Graylands Hospital site, as this was where vacancies 
existed and where Ms Wetton’s skill set may have enabled her to work with the least discomfort and transition difficulties.  
Ms D’Silva concluded that work in the catering department presented a high risk to Ms Wetton as catering officers were 
required to work on wet floors, they needed to load and unload dishes and push heavy trolleys and a lot of bending was 
required.  Given Ms Wetton’s medical issues as well as the risk of exacerbation or re-injury of her medical issues Ms D’Silva 
formed the view that it was not appropriate for Ms Wetton to return to work to a position in the catering department.  
Ms D’Silva also consulted a manager in the medical records department at Graylands Hospital and concluded that positions in 
this department required regular heavy lifting of files, squatting and bending to pick up files and moving heavy storage 
cabinets.  Given Ms Wetton’s injuries and the risk of exacerbation or re-injury Ms D’Silva formed the view that it was not 
appropriate for Ms Wetton to return to work in a position in the medical records department at that stage. 

89 Ms D’Silva stated that Dr Sim’s report dated 25 January 2010 confirmed that Ms Wetton could not return to the full duties of a 
PSA or the revised duties designed for her following her return to work after the exacerbation of her work related injury on 
24 December 2007.  A further medical report prepared by Dr Sim on 25 January 2010 contained restrictions applying to 
Ms Wetton’s work capacity and she deemed Ms Wetton to be unsuitable to work in a number of positions identified by Dr Sim 
due to her physical restrictions and the high risk of re-injury.  Dr Sim also outlined a series of restrictions which needed to be 
imposed if Ms Wetton was to return to PSA activities at Selby Lodge and Ms D’Silva and Mr Zalewski explored whether these 
restrictions could be practically implemented given the duties required of a PSA at Selby Lodge Day Centre.  Ms D’Silva 
stated that it was not possible to accommodate these restrictions on Ms Wetton given the impact on the standard of patient 
service required, the impact on other staff members and the risk of re-injury to Ms Wetton.  In particular Mr Zalewski and 
Ms D’Silva were concerned that because Ms Wetton was restricted from doing a significant number of PSA duties it would 
have been necessary to place an additional burden on other employees as Ms Wetton’s restrictions would mean that a number 
of the more physically demanding duties of the position would need to be performed by other employees, imposing a greater 
physical burden on other employees and placing them at risk of sustaining an injury. 

90 At a meeting held on 16 February 2010 with Ms Wetton, Mr Zalewski and Ms D’Silva advised Ms Wetton of the respondent’s 
intention to terminate her based on her inability to complete the inherent tasks of her substantive position given the status of 
Ms Wetton’s health and the inability to find suitable, safe employment for her. 

91 On 25 February 2010 Mr Zalewski invited Ms Wetton to provide additional information before a final decision was made to 
terminate her employment and on 16 April 2010 Ms Palmer responded to Mr Zalewski and provided a copy of a report 
prepared by Dr Ng. 

92 After a conference was held in the Commission in relation to this matter on 18 May 2010 Ms D’Silva conducted a further 
search of alternative employment options for Ms Wetton across NMAHS and Ms D’Silva stated that the scope of this search 
exceeded that of the 2009 search both in terms of locations and types of positions.  Ms D’Silva stated that Ms Wetton was also 
referred to Dr Lee who completed a report on her fitness on 10 June 2010.  Ms D’Silva stated that this report was used to 
ascertain Ms Wetton’s suitability for the positions she reviewed.  Ms D’Silva stated that she also took into account the medical 
reports provided by Dr Ng and Dr Sim. 

93 Ms D’Silva stated that the medical reports identified the following restrictions with respect to Ms Wetton’s work capacity: 
• no squatting, crouching, kneeling and repetitive bending; 
• no lifting more than 10 kilograms; 
• inability to sit for long periods; 
• no twisting or rotation of back; 
• no repetitive mopping or repetitive lifting of loads greater than 8 kilograms; 
• no pushing of linen trolleys or food trolleys greater than 20 kilograms; 
• no prolonged sitting, standing or walking; 
• no entry to slippery surfaces; and 
• no bed making, unloading dishwashers, filling pantry cupboards or cleaning bathrooms. 

94 Ms D’Silva considered Ms Wetton’s suitability for the position of a PSA in the general ward and she considered the specific 
duties of a PSA at Selby Lodge Day Centre both before and after the restructure and refurbishment of Selby Lodge in 2010.  
Taking into account the restrictions recommended by doctors and Ms Wetton’s employment history Ms D’Silva then searched 
for and selected suitable positions based on comparable skill sets and job availability. 

95 Ms D’Silva identified the following alternative positions during the course of her search: 
• Catering Officer, Department of Health, Level 1/2, the union’s industrial agreement; 
• Catering Officer, day/evening shift, Sir Charles Gairdner Hospital, Level 1/2 the union’s industrial agreement; 
• Medical Records Clerk, Sir Charles Gairdner Hospital, Level 1/2 the Health Services Union of Western Australia 

(Union of Workers) (“HSU”) industrial agreement; 
• Linen Room Assistant, Sir Charles Gairdner Hospital, Level 1/2 the union’s industrial agreement; 
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• Mail Room and Reprographics Officer, Department of Health, Level 1/2 the union’s industrial agreement; 
• Stores Officer, Department of Health, Level 5 the union’s industrial agreement; and 
• Ward Clerk, Sir Charles Gairdner Hospital, Level 2 HSU industrial agreement. 

Ms D’Silva stated that she explored the suitability of these positions for Ms Wetton in the light of all of the available medical 
reports.  Ms D’Silva also visited relevant work areas at Sir Charles Gairdner Hospital and Graylands Hospital to view the 
working environment and to observe the physical requirements of each of the alternative positions, with the exception of the 
storeperson position at Sir Charles Gairdner Hospital.  Ms D’Silva also spoke to relevant managers and supervisors for each of 
the positions to ascertain the detailed requirements of the positions and she spoke to the following managers at Royal Perth 
Hospital, Sir Charles Gairdner Hospital, Graylands Hospital and Osborne Park Hospital: 

• Information Management/Freedom of Information Coordinator, Dorothy McCorkerdale; 
• Private Patient Liaison Officer, Vicky Cox; 
• Ward Clerk Coordinator, Ellen Collins; 
• Medical Records Manager, Marian Hall; 
• Records Department Manager, Joanna Griggs; and 
• Catering Manager at Sir Charles Gairdner Hospital, Sharon Pratt and Graylands Hospital, Gregory Potts. 

96 Ms D’Silva used task lists for the catering officer positions to assess Ms Wetton’s suitability for these positions and she visited 
the catering department at Sir Charles Gairdner Hospital and discussed the physical requirements of the position of catering 
officer with the Catering Manager, Ms Pratt.  Ms D’Silva ascertained that the position required employees to push and pull 
heavy meal trolleys weighing in excess of 20 kilograms when full and also involved prolonged standing and walking.  Catering 
officers are also required to collect and handle heavy meal trays, wash cups and saucers and clean and fill pantries.  Given 
Ms Wetton’s restrictions Ms D’Silva considered Ms Wetton to be unsuitable for the position of catering officer. 

97 In order to assess whether Ms Wetton would be suitable for the position of medical records clerk at Sir Charles Gairdner 
Hospital Ms D’Silva visited the records facility at Sir Charles Gairdner Hospital and spoke to the manager of the area and to 
employees currently working in this position.  Ms D’Silva stated that medical records clerks are required to perform repetitive 
lifting, collect files, move and push compactor filing systems which require significant physical exertion to move and she 
stated that every time a file is requested it is more than likely the compactor filing system will have to be moved and these files 
range in size and weight from small and light to very large approximately 2 kilograms and multiple volumes.  Based on her 
observations and the explanations provided by staff and managers, Ms D’Silva considered the position of medical records clerk 
to be unsuitable for Ms Wetton given her physical restrictions. 

98 Ms D’Silva visited the linen room at Sir Charles Gairdner Hospital to observe the physical requirements of the position of 
Linen Room Assistant and she spoke to the manager and linen room assistants.  This position requires the operation of various 
heavy machinery such as industrial washing machines and dryers, pushing of full linen trolleys heavier than 20 kilograms and 
constant movement and prolonged standing.  Approximately 70 percent of the time is spent collecting linen from all around the 
hospital wards to deliver to the linen rooms and other duties include folding linen and taking it back to the wards.  Given these 
physical requirements Ms D’Silva considered the position to be unsuitable for Ms Wetton. 

99 Ms D’Silva reviewed the JDF for the position of Mail Courier and Sorter in Reprographics Services and she visited the 
reprographics section and used the mail trolleys to ascertain their weight when full and she spoke to the manager and mail 
couriers and sorters.  Ms D’Silva observed that this position requires the pushing of full mail trolleys heavier than 20 
kilograms, prolonged standing in order to sort mail and place it in pigeonholes, walking and lifting files and documents.  Mail 
trolleys are also pushed all over the hospital several times a day and approximately 90 percent of the job is performed standing 
up, including the sorting of the mail.  Additionally, packages in the trolleys may be single envelopes or large files.  Ms D’Silva 
decided that this position was also unsuitable for Ms Wetton. 

100 Ms D’Silva stated that Storepersons are required to undertake stock audit and replenishment which involves repetitive bending.  
Stock delivery also involves pushing of heavy trolleys and prolonged standing and walking.  Ms D’Silva concluded that this 
position was unsuitable for Ms Wetton, 

101 Ms D’Silva stated that whilst the requirements of the position of Ward Clerk were not necessarily inconsistent with the work 
restrictions identified by Dr Sim, Dr Ng and Dr Lee, the essential requirements for the position include demonstrated clerical 
and reception experience and basic keyboard skills.  Desirable requirements include knowledge of the computerised patient 
care system, previous experience in a health information management environment, and understanding computerised 
appointment scheduling.  Ms D’Silva discussed the position with the relevant managers and decided that this position was 
unsuitable for Ms Wetton given her lack of experience in such a position and the duties required of this position. 

102 Ms D’Silva stated that Ms Wetton was unsuitable for a clerical position because these positions required bending and sitting 
and she also did not have the qualifications and word processing and administrative skills to undertake this role.  Ms D’Silva 
stated that when searching for suitable positions for Ms Wetton she looked at Level 1 and 2 positions under the HSU industrial 
agreement. 

103 Under cross-examination Ms D’Silva stated that she took into account that Ms Wetton had expressed interest in working with 
computers but Ms D’Silva maintained that Ms Wetton could not undertake a clerical position as she had not previously worked 
in this role.  Ms D’Silva stated that she did not ask Ms Wetton for a copy of her qualifications because Ms Wetton gave her 
details about her qualifications at the meeting held on 30 November 2009 and she referred to information on Ms Wetton’s file.  
Ms D’Silva stated that even though Dr Lee recommended looking for a clerical position for Ms Wetton she deemed this 
position to be unsuitable for her due to Ms Wetton’s restrictions.  Clerical positions would also involve a change in 
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employment status which would be required to be taken into account and Ms D’Silva also considered putting Ms Wetton on 
light duties however this was not possible due to the disruption to other staff. 

104 Ms D’Silva stated that at a meeting she attended with Ms Wetton in February 2010 Ms Wetton was told that there were no 
modified duties she could undertake as her injury was not work related. 

105 Ms D’Silva stated that she made a comprehensive search for alternative positions for Ms Wetton across all areas of the 
respondent’s operations and she spoke to persons at a range of hospitals.  Ms D’Silva stated that she did not keep notes of these 
discussions however she maintained that she contacted a range of people over and above those mentioned in her witness 
statement.  Additionally, Ms D’Silva reviewed the JobsWA website for positions for Ms Wetton and she maintained that she 
spent a lot of time looking for alternative positions. 

106 Ms D’Silva is aware that the respondent has an obligation to cater for mature age workers and she is also aware of the need for 
the respondent to accommodate employees with disabilities.  Ms D’Silva maintained that even though the Retirement on the 
Grounds of Ill Health Guidelines was a guideline and was not binding on the respondent she maintained that these guidelines 
were taken into account in relation to Ms Wetton. 

107 Under re-examination Ms D’Silva stated that even though there was a distinction between dealing with an employee with a 
work related injury and one who was not injured at work in Ms Wetton’s case she was not treated any differently. 
Applicant’s submissions 

108 The applicant maintains that it is reasonable and fair for the respondent to provide ongoing employment for Ms Wetton in a 
modified PSA position and the applicant argues that Ms Wetton should be able to return to work as a PSA to undertake her 
normal position in line with the restrictions confirmed by the medical practitioners who have reviewed her.  The applicant also 
argues that in doing so a new position is not being created for Ms Wetton.  The applicant does not challenge the medical 
restrictions detailed by Dr Lee about the work Ms Wetton can perform and the applicant argues that this confirms that 
Ms Wetton is fit to undertake some PSA duties.  The applicant also maintains that it is appropriate for the respondent to 
accommodate Ms Wetton’s request to work part-time. 

109 The applicant maintains that there is no evidence that Ms Wetton cannot complete the inherent requirements of a PSA working 
in the Day Centre and she can undertake many of the required roles.  It is therefore reasonable for the respondent to 
accommodate her to undertake this role.  Furthermore, the respondent has previously allowed Ms Wetton to undertake 
modified duties in the Day Centre.  The applicant argues that whilst specialists have imposed some restrictions on Ms Wetton’s 
capacity these are not such that the performance of her contractual obligations would be radically different from her original 
duties. The duties are within the range of duties of her substantive position and the modifications to that position required are 
reasonable and not overly burdensome having regard to all of the circumstances.  Furthermore, Ms Wetton is fit to perform a 
range of duties of her existing position and she is willing and able to return to work.  The respondent has unfilled vacancies at 
Graylands Hospital in the domestic services area and the applicant argues that it is reasonable to employ Ms Wetton as a PSA 
despite the respondent’s claim that to accommodate Ms Wetton’s restrictions would adversely impact on other workers on the 
basis PSA duties are disbursed regularly across employees and shifts and Mr Zalewski is skilled in managing a range of 
rostering requirements.  Ms Wetton could therefore be employed on a supernumerary basis.  The applicant argues that the risk 
of re-injury for Ms Wetton is low given the medical evidence indicates there is work Ms Wetton can undertake safely and if 
the respondent abides by the recommendations made by the medical experts the risk of re-injury is mitigated.  Even though 
Ms Wetton has a permanent partial incapacity the applicant maintains that she can fulfil the inherent requirements of her PSA 
role and the applicant argues that Ms Wetton’s restrictions can be reasonably and practically accommodated given its not 
uncommon for managers to liaise with medical experts and design a position that meets the requirements of an employee.  
Given Ms Wetton’s length of service and as the respondent is a large public sector employer this should be done. 

110 The applicant argues in the alternative that as Ms Wetton is willing and able to work in other roles at other locations she should 
be redeployed into a different position such as a receptionist position or a clerical position which it maintains was not fully 
explored by the respondent and the applicant submits that Ms Wetton be given relevant training to undertake such a role. 

111 Ms Wetton has recently expanded her range of skills and this demonstrates that she is capable of learning new skills and she 
has a wealth of experience in hospital support services which gives her a high degree of employer specific knowledge. 
Additionally, the value of this knowledge held by mature age workers is acknowledged by the Western Australian public 
sector.  Ms Wetton has also had a long term permanent relationship with the respondent and the respondent should factor in 
changes which occur from time to time with respect to their expectations of older employees.  Ms Wetton has also worked with 
the respondent for 39 years in the same area and her age and lack of experience with other employers makes it difficult for her 
to take on alternative employment if she was terminated.  The applicant rejects the respondent’s claim that it has reviewed a 
range of alternative positions for Ms Wetton and argues that the review it undertook was inadequate.  The applicant also argues 
that the respondent has not offered to retrain Ms Wetton despite raising Ms Wetton’s ability to perform the role of a clerical 
position. 

112 The applicant argues that Ms Wetton should have an ongoing expectation of work with the respondent notwithstanding that she 
has a partial and permanent disability and the applicant argues that it is unreasonable for the respondent not to provide 
Ms Wetton with modified duties on a part-time basis as she has a permanent disability as contemplated by s 84AA of the 
Workers’ Compensation and Injury Management Act 1981.  The applicant argues that Ms Wetton’s workers’ compensation 
claim was settled on the basis that she has an ongoing permanent disability and the respondent therefore has an ongoing 
obligation to Ms Wetton and given Ms Wetton’s disability she should be accommodated in line with legislative requirements 
and the respondent should not discriminate against Ms Wetton because of her disability.  The respondent values mature age 
employees and has policies with respect to this and these policies should apply equally to ‘blue collar’ workers as well as 
‘white collar’ and management employees.  The applicant argues that the Public Sector Standard on Termination and the 
Retirement on the Grounds of Ill Health guidelines are useful guidelines for setting a standard when dealing with an employee 
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whom the respondent is considering terminating due to ill health such as Ms Wetton’s situation and these guidelines should be 
applied to Ms Wetton.  The applicant also relies on s 6(af) of the Act and argues that it is in the public interest for the 
respondent to accommodate Ms Wetton even if it is at a small cost as it has a social obligation to do so. 

113 The applicant argues that in all of the circumstances it is reasonable and fair to order that the respondent accommodate 
Ms Wetton in a modified part-time position. 
Respondent’s submissions 

114 The respondent maintains that Ms Wetton’s physical incapacity arising from a non-work related injury has significantly 
contributed to Ms Wetton not being able to undertake the inherent requirements of her duties as a PSA.  As it is impracticable 
for the respondent to accommodate Ms Wetton’s restrictions and as all reasonable steps have been undertaken by the 
respondent to search for alternative positions for which she is suitably qualified and experienced it is unreasonable to issue the 
orders being sought by the applicant and the application should be dismissed. 

115 The respondent submits that the issues to be determined are: 

• the extent and nature of Ms Wetton’s physical incapacity; 

• the inherent requirements of Ms Wetton’s position as a PSA; 

• the restrictions on Ms Wetton’s work capacity being reasonably and practically accommodated if Ms Wetton returns 
to work and whether or not she will be able to contribute in a meaningful way given the inherent requirements of her 
position; and 

• are there any suitable alternative positions for Ms Wetton given the restrictions on her physical capacity, her skills, 
qualifications and experience. 

116 The respondent maintains that very significant restrictions will have to be imposed on Ms Wetton if she returns to work as a 
PSA.  Although there may be isolated light duties within the role of a PSA that Ms Wetton could perform, Ms Wetton is unable 
to perform the inherent requirements of her position and the respondent maintains that given Ms Wetton’s physical limitations 
there are no alternative positions in the domestic services field which are suitable for her to undertake. 

117 The respondent argues that it has made every reasonable effort to provide Ms Wetton with suitable ongoing work however, the 
respondent has to have regard to the risks posed to Ms Wetton, to other employees and to the Mental Health Service if 
Ms Wetton returns to work.  The respondent submits that a re-injury would undermine progress towards rehabilitation that 
Ms Wetton has made over the past two years, but also expose the respondent to potential common law and statutory liability 
for workers’ compensation if a re-injury was to occur. 

118 The respondent argues that it is unreasonable to appoint Ms Wetton on light duties and this will not be a temporary 
requirement to allow a staged rehabilitation programme to take place as the restrictions on Ms Wetton’s work capacity are 
permanent.  It would also be unreasonable to require the respondent to manufacture a suitable position for Ms Wetton that 
accommodates her skills, experience and physical restrictions. 

119 The respondent argues that the restrictions on the duties that Ms Wetton can undertake have led to a fundamental change in the 
employment relationship between Ms Wetton and the respondent and it is therefore valid to terminate Ms Wetton on the basis 
that Ms Wetton is unable to undertake the inherent requirements of the PSA position.  The respondent maintains that the 
medical evidence about the restrictions applying to Ms Wetton’s capacity to work is not in dispute.  The respondent claims that 
a PSA position is available at the Day Centre for Ms Wetton if she was able to undertake the duties required of this position 
however Dr Lee has confirmed that Ms Wetton is unable to undertake a number of the required duties.  The respondent was 
able to accommodate restrictions for Ms Wetton prior to her ankle operation but she now cannot return to work in the Day 
Centre because it would be unsafe for her and the respondent to do so.  The respondent relies on Dr Lee’s assessment in 
forming this view and the reports of Dr Hammersley and Dr Sim dated 20 October 2009 and 16 November 2009 respectively.  
Even though Dr Sim certified Ms Wetton to be fit for restricted duties it was impracticable for her to work as a PSA with these 
restrictions given the duties required of a PSA and Dr Lee’s evidence with respect to this issue should be preferred as her 
evidence is more comprehensive.  Changes have been made to some of the duties required of a PSA at the Day Centre since 
the storm in March 2010 and if Ms Wetton was returned to work in this position undertaking light duties the respondent would 
effectively be required to make a new position for her.  Whilst light duties may be accommodated for a time where a return to 
work programme is in place in Ms Wetton’s case her work restrictions are permanent.  The respondent agrees that it has 
obligations in relation to employees with a disability however employees must still be able to undertake the inherent 
requirements of their position. 

120 The respondent argues that if the inherent requirements of a position cannot be fulfilled by an employee this will be a valid 
reason for an employee’s termination (see J Boag and Son Brewing Pty Ltd v Allan John Button [2010] FWAFB 4022 at [22] 
and [24]; X v The Commonwealth of Australia and Another (1999) 200 CLR 177 at [102] per Gummow and Hayne JJ; Qantas 
Airways Limited v Christie (1998) 193 CLR 280 at 295 per Gaudron J; 308 - 309 per McHugh J). 

121 The respondent maintains that Ms Wetton has long term health issues and there is no prospect of her being able to be 
rehabilitated to undertake the full range of duties of a PSA within a reasonable timeframe as her work restrictions are 
permanent and the only duties Ms Wetton can undertake are those which are peripheral to her main duties.  Even though the 
respondent has an obligation to review alternative positions for a long standing employee, as is the case with Ms Wetton, this 
obligation does not extend to creating a non productive position.  The respondent maintains that it undertook a meaningful 
review of options available for Ms Wetton however as she has degenerative osteoarthritis in her back, knees and ankles she 
could not be accommodated by the respondent.  Furthermore, if Ms Wetton returned to work with the respondent her health 
would be at risk as well as that of other employees who would be undertaking additional work. 
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122 The respondent argues that it is unreasonable and unfair to require it to continue employing Ms Wetton given her incapacities 
and because there is no suitable alternative position available for Ms Wetton as a PSA or across the respondent’s operations 
given her qualifications, experience and restrictions.  The position of Ward Clerk/Clerical Officer is unsuitable for Ms Wetton 
given the clerical and reception skills required as well as the required computer knowledge which Ms Wetton does not have.  
The respondent also submits that the applicant has not brought any evidence of particular alternative positions that might be 
suitable for Ms Wetton and the Commission cannot speculate about whether there is any position out there which is suitable 
for Ms Wetton and it is necessary to act on the basis of the evidence.  The respondent relies on Keith Ross Gentry v Coles Myer 
Logistics Pty Ltd (2001) 81 WAIG 2580 at 2583 as authority of the limits on an employer in accommodating an employee’s 
incapacity through finding an alternative position and the respondent relies on The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v Hamersley Iron Pty Limited (1994) 74 WAIG 673 at 674 and Shook v London Borough 
of Ealing [1986] IRLR 46 at 52 as authority in relation to considering the dismissal of an employee on the grounds of physical 
incapacity. 

123 The respondent maintains that the Retirement on the Grounds of Ill Health guidelines apply to public servants and Ms Wetton 
is not employed as a public servant under Part 3 of the Public Sector Management Act 1994.  However, they do indicate what 
is appropriate conduct in the circumstances but if they have not been followed this does not mean there has been any unfairness 
to Ms Wetton.  The respondent submits that if the applicant is relying on the Public Sector Standard on Termination the 
Commission lacks jurisdiction to deal with any breach of this standard given the terms of s 23(2a) of the Act.  The respondent 
also argues that if the applicant is relying on s 772 of the Fair Work Act 2009 which deals with employment not being 
terminated on certain grounds this does not apply to Ms Wetton nor can the Commission enforce provisions of this act. 
Findings and conclusions 
Credibility 

124 I listened carefully to the evidence given by each witness and closely observed them.  It is my view that each witness gave 
their evidence honestly and to the best of their recollection so I therefore accept the evidence they gave. 

125 The respondent has foreshadowed that it intends to terminate Ms Wetton on the basis that she cannot complete the full range of 
duties of a PSA or the reduced duties expected of a PSA in the Day Centre at Selby Lodge.  The respondent also argues that if 
Ms Wetton returned to work as a PSA the duties she is capable of undertaking are so limited that PSAs working with 
Ms Wetton will be required to undertake additional heavy duties and as a result their health and safety will be negatively 
impacted and the respondent also has a concern that given her numerous physical problems Ms Wetton may sustain further 
injuries if she returns to work to undertake PSA duties.  The respondent maintains that it has made every effort to find 
alternative employment for Ms Wetton but it has been unsuccessful in doing so and in any event the respondent is not obliged 
to create a position for Ms Wetton. 

126 The applicant maintains that Ms Wetton should continue her employment with the respondent as a part-time employee 
undertaking modified PSA duties and the applicant argues that as Ms Wetton cannot undertake the full range of duties of a 
PSA because of a disability the respondent therefore has an obligation to continue to employ her.  Furthermore, this disability 
is due in part to an injury sustained by Ms Wetton arising out of a work related incident.  The applicant also claims that 
Ms Wetton should continue her employment with the respondent given her age and lengthy good service spanning almost four 
decades.  In the alternative the applicant seeks an order that the respondent place Ms Wetton in a part-time role commensurate 
with her capacities and skills even if she is required to undergo training to fulfil this role. 

127 It is not in dispute and I find that Ms Wetton is 63 years old and she has worked for the respondent in the area of patient 
services for approximately 39 years.  It was also not in dispute and I find that whilst at work in December 2007 Ms Wetton 
exacerbated a pre-existing work related back injury which she sustained in December 2004.  I find that after sustaining this 
injury Ms Wetton was placed on a return to work rehabilitation programme undertaking modified PSA duties in the Day 
Centre at Selby Lodge and I find that in order to assist Ms Wetton to safely undertake her duties at the Day Centre 
Mr Zalewski ensured that Ms Wetton was given assistance to undertake the heavier duties expected of a PSA working at the 
Day Centre.  I find that after Ms Wetton underwent surgery on both ankles due to osteoarthritis in July 2008 she did not return 
to work at the Day Centre because of a range of medical issues arising from this surgery. 

128 It was not in dispute and I find that Ms Wetton settled a workers’ compensation claim she had against the respondent in 
relation to her back injury in December 2009 and as part of this settlement there was no requirement that Ms Wetton cease 
employment with the respondent. 

129 I find that in late 2009 the respondent sought to clarify Ms Wetton’s physical limitations with respect to her undertaking PSA 
duties so it arranged for Ms Wetton’s capacity to undertake PSA duties to be assessed by two of its vocational specialists, 
Dr Sim and later Dr Lee.  Ms Wetton’s treating rheumatologist Dr Ng also carried out an assessment of Ms Wetton’s capacity 
to undertake PSA duties.  There was no dispute and I find that the three medical practitioners who assessed Ms Wetton 
recommended that restrictions be placed on a number of PSA duties Ms Wetton would be required to perform as a result of her 
physical limitations due to a range of medical problems including osteoarthritis and issues arising out of Ms Wetton’s back 
injury which she sustained at work.  As Dr Lee carried out a very comprehensive review of Ms Wetton and when taking into 
account the further evidence she gave about her assessment of Ms Wetton’s physical limitations at the hearing, which I accept, 
I find that the restrictions Dr Lee identified with respect to the duties Ms Wetton is capable of carrying out as a PSA, both in 
the Day Centre and on a general ward, means that Ms Wetton is unable to perform a significant number of the duties required 
of a PSA.  I also find that these restrictions preclude Ms Wetton from completing many of the tasks which she completed as a 
PSA in the Day Centre which she was able to undertake after re-injuring her back in 2007 and prior to having ankle surgery in 
July 2008.  I accept Dr Lee’s evidence and I find that the extensive range of restrictions on the PSA duties Ms Wetton is able 
to perform that she has identified will apply to Ms Wetton on an ongoing basis and I find that due to Ms Wetton’s current state 
of health in general it would be difficult and undesirable for Ms Wetton to undertake the role of a PSA without the possibility 
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of exacerbating her pre-existing injuries.  I also find that if Ms Wetton was to undertake restricted PSA duties this may put at 
risk other PSA employees who would be required to complete the PSA duties unable to be undertaken by Ms Wetton.  In the 
circumstances I find that it is inappropriate that Ms Wetton return to her former position as a PSA on either a full-time or part-
time basis undertaking restricted duties in line with her physical limitations. 

130 Even though I am of the view that it is inappropriate for Ms Wetton to return to work as a PSA I find that in all of the 
circumstances of this case that Ms Wetton should continue her employment with the respondent in an alternative, part-time 
position undertaking modified duties if appropriate and I find that Ms Wetton should be given training, if required, to make the 
transition to work in such an alternative part-time blue or white collar position. 

131 I find that the respondent has an obligation to Ms Wetton to continue to employ her notwithstanding her physical limitations 
for a number of reasons.  Ms Wetton is unable to undertake a number of duties required of a PSA due to a back injury which 
was work related and Ms Wetton is a mature aged employee whose employment with the respondent in the area of support 
services spans approximately four decades which is an exceptionally lengthy period and no evidence was given during the 
hearing that Ms Wetton has given anything but good and loyal service to the respondent throughout this period.  I also note that 
since Ms Wetton underwent ankle surgery in 2008 she has taken the initiative to expand her skills including undertaking 
computing courses and she has demonstrated that she is keen to learn.  Whilst I accept that the respondent has already gone to 
some lengths to seek out alternative employment for Ms Wetton and it found that a number of the positions it considered were 
unsuitable for Ms Wetton given her physical limitations, I find that this was done on the basis that Ms Wetton should not be 
given any assistance, training or support in order for her to undertake an alternative role or that modifications be made to an 
alternative role in order to accommodate Ms Wetton’s physical limitations. 

132 I am of the view that my conclusion that the respondent provide Ms Wetton with ongoing part-time employment in a modified 
position if necessary and with any required training taking into account her physical limitations is consistent with equity, good 
conscience and the substantial merits of this case which the Commission is required to apply by reason of s 26(1)(a) of the Act.  
I have also made this decision in accordance with s 6(af) of the Act which reads as follows: 

“6. Objects  
The principal objects of this Act are —  
… 
(af) to facilitate the efficient organisation and performance of work according to the needs of an industry 

and enterprises within it, balanced with fairness to the employees in the industry and enterprises;” 
133 I will therefore order that Ms Wetton continue her employment with the respondent and that the respondent redeploy her into a 

non PSA position on a part-time basis.  I will give the parties three weeks from the date of these reasons for decision to agree 
on a training and/or redeployment programme for Ms Wetton so that she can recommence her employment with the respondent 
on a part-time basis as soon as possible.  I will also order that the payment of Ms Wetton’s wages recommence at the part-time 
hours sought by Ms Wetton three weeks from these reasons for decision issuing. 

134 A minute of proposed order will now issue. 
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Order 
HAVING HEARD Ms E Palmer on behalf of the applicant and Mr J Misso of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1. THAT the name of the respondent be deleted and that the Minister for Health in his incorporated capacity under 
section 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in the 
Metropolitan Health Service Board be substituted in lieu thereof. 

2. THAT the respondent continue to employ Susan Wetton. 
3. THAT the respondent redeploy Susan Wetton into a non PSA position on a part-time basis by no later than 

22 March 2011 and that from this date she be paid the wages due to this position at the pro-rata rate of the hours 
to be worked by Susan Wetton in this position 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Order 
WHEREAS this is an application pursuant to section 44 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed for hearing on 1 December 2010; 
AND WHEREAS prior to the hearing, with the consent of the parties, the matter was adjourned into conference; 
AND WHEREAS at the conference an in-principle agreement was reached between the parties; 
AND WHEREAS the applicant filed a notice of discontinuance on 16 February 2011; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders: 

That application CR 47 of 2010 is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2011 WAIRC 00106 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE SHIRE OF BROOME 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 10 FEBRUARY 2011 
FILE NO/S CR 41 OF 2009 
CITATION NO. 2011 WAIRC 00106 
 

Result Discontinued 
Representation 
Applicant Mr M Aulfrey (of counsel) 
Respondent Mr S White (as agent) 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 9, 10 and 11 February 2010; and 
WHEREAS on 11 January 2010 the Commission convened a conference to deal with an issue raised by the respondent about 
whether the union’s member the subject of the application was eligible to be a member of the applicant; and 
WHEREAS following the conference an application was lodged in the Commission by the applicant’s member pursuant to 
s 29(1)(b)(i) of the Act and the matters the subject of dispute in this application were progressed via application U 8 of 2010; and 
FURTHER the hearing was vacated; and 
WHEREAS the Commission contacted the applicant on a number of occasions about lodging a Notice of Withdrawal or 
Discontinuance; and 
WHEREAS on 26 October 2010 the applicant lodged a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS the respondent consents to the matter being discontinued; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 
Industrial Union of 
Workers Perth 

The Minister for 
Health in his 
incorporated 
capacity under s 7 
of the Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formally 
comprised in the 
Metropolitan Health 
Services Board   

Harrison C C 3/2011 19/01/2011 
 

Dispute re alleged 
misconduct of union 
member 

Concluded 
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Parties Commissioner Conference 
Number 

Dates Matter Result 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
employer 

Scott A/SC PSAC 
27/2010 

30/08/2010 
 

Dispute re payment 
of back pay and 
recognition as 
permanent employee 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Managing Director, 
Polytechnic West 

Scott A/SC PSAC 
29/2010 

7/09/2010 
 

Dispute re discipline 
and performance 
management of 
union member 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Commissioner 
of Police, WA 
Police 

Scott A/SC PSAC 
10/2010 

26/05/2010 
 

Dispute re 
employment status 
of union member 

Discontinued 

The Liquor, 
Hospitality and 
Miscellaneous 
Union, Western 
Australian Branch 

The Shire of 
Broome 

Harrison C C 41/2009 10/12/2009 
 

Dispute re 
termination of union 
member 

Referred 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00132 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO. B 54 OF 2010 
CITATION NO. 2011 WAIRC 00132 
 

Result Direction issued 
 

Direction 
HAVING heard Mr P Mullally as agent on behalf of the applicant and Ms M Foley of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs that: 

1. On or before 4.00 pm on Friday the 4th day of March 2011, the applicant shall file (and serve on the 
respondent): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the applicant intends to rely on in support of the application. 

2. On or before 4.00 pm on Monday the 28th day of March 2011, the respondent shall file (and serve on the 
applicant): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the respondent intends to rely on in opposition to the application. 
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3. If required, on or before 4.00 pm on Monday the 4th day of April 2011, the applicant shall file (and serve on the 
respondent) any further submissions in response to the respondent's Outline of Submissions. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00176 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO. B 54 OF 2010 
CITATION NO. 2011 WAIRC 00176 
 

Result Direction amended 
 

Direction 
WHEREAS on Thursday the 17th day of February 2011 the Commission issued directions for the filing and serving of documents in 
preparation for the hearing of this matter (the directions); and 
WHEREAS the parties have reached agreement that in light of the hearing dates being later than anticipated, the directions be 
amended, and have reached agreement as to the terms of those amended directions; and 
WHEREAS the Commission is of the opinion that it is appropriate to amend the directions; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs that: 

1. On or before 4.00 pm on Monday the 18th day of April 2011, the applicant shall file (and serve on the 
respondent): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the applicant intends to rely on in support of the application. 

2. On or before 4.00 pm on Monday the 16th day of May 2011, the respondent shall file (and serve on the 
applicant): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the respondent intends to rely on in opposition to the application. 

3. If required, on or before 4.00 pm on Monday the 23rd day of May 2011, the applicant shall file (and serve on the 
respondent) any further submissions in response to the respondent's Outline of Submissions. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2011 WAIRC 00120 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KEN DAVIS 
APPLICANT 

-v- 
THE STATE SCHOOL TEACHERS' UNION OF W.A. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO. B 195 OF 2010 
CITATION NO. 2011 WAIRC 00120 
 
Result Direction issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms K House of counsel 
 

Direction 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms K House of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 
(1) THAT each party shall give an informal discovery by serving its list of documents by 21 February 2011. 
(2) THAT inspection of documents shall be completed by 28 February 2011. 
(3) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence 

in chief of the maker.  Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

(4) THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely by 
4 March 2011. 

(4) THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely by 
8 March 2011. 

(5) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 
cross-examination no later than three days prior to the date of hearing. 

(6) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which they 
intend to rely no later than three days prior to the date of hearing. 

(7) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Combined Metal 
Industries and 
Transport 
Workers' Union 
Industrial 
Agreement 2010 
AG 2/2011 

(Not 
applicable) 

Combined Metal 
Industries, Transport 
Workers Union of 
Australia - Western 
Australian Branch 
(TWU) 

(Not applicable) Commissioner S 
M Mayman 

Order issued 

Department of 
Fisheries Agency 
Specific 
Agreement 2010 P 
1/2011 

(Not 
applicable) 

The Civil Service 
Association of 
Western Australia 
Incorporated and The 
Chief Executive 
Officer, Department 
of Fisheries 

(Not applicable) Commissioner S 
M Mayman 

Order issued 

Australian Labor 
Party (WA 
Branch) Enterprise 
Agreement 2010 
AG 23/2010 

(Not 
applicable) 

Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Australian Labor 
Party, WA Branch 

Commissioner J L 
Harrison 

Agreement 
registered 
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Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Shire of 
Gnowangerup 
(Operational 
Works Crew) 
Enterprise 
Agreement 2011 
AG 26/2010 

(Not 
applicable) 

Western Australian 
Municipal Road 
Boards, Parks and 
Racecourse 
Employees Union of 
Workers, PERTH 

Shire of 
Gnowangerup 

Commissioner J L 
Harrison 

Agreement 
registered 

Autism 
Association of 
WA (Inc) LHMU 
Residential 
Support Workers 
Industrial 
Agreement 2010  
AG 1/2011 

(Not 
applicable) 

The Chief Executive 
Officer, Autism 
Association of 
Western Australia 
(Inc.); The Secretary, 
Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

N/A Commissioner J L 
Harrison 

Agreement 
registered 

Executive 
Transport Services 
Employees 
Agreement 2010 
AG 4/2011 

(Not 
applicable) 

The Director General 
of the Department of 
the Premier and 
Cabinet 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

Waikiki Private 
Hospital 
Registered Nurses 
Agreement 2010 
AG 36/2010 

(Not 
applicable) 

The Australian 
Nursing Federation, 
Industrial Union of 
Workers Perth 

Dr Anthony Robinson 
trading as Waikiki 
Private Hospital, 

Commissioner J L 
Harrison 

Agreement 
registered 

Building and 
Engineering 
Trades 
(Government) 
General 
Agreement 2010 
AG 3/2011 

(Not 
applicable) 

Chief Executive 
Officer Western 
Australian Meat 
Industry Authority 
and Others 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers and others 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

St Mary's 
Anglican Girl's 
School (Inc) 
Enterprise 
Bargaining 
Agreement 2011 
AG 35/2010 

11/02/2011 The Independent 
Education Union of 
Western Australia, 
Union of Employees; 
St Mary's Anglican 
Girls' School 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

 
 

NOTICES—Appointments— 
2011 WAIRC 00183 

APPOINTMENT 
RAILWAYS CLASSIFICATION BOARD 

CHAIRMAN 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to 
section 80N(2)(a) of the Industrial Relations Act, 1979, hereby appoint Commissioner S J Kenner to be Chairman of 
the Railways Classification Board for a period of two years with effect from the 9th day of February, 2011. 
Dated the 8th day of February, 2011 

 
CHIEF COMMISSIONER A.R. BEECH 
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2011 WAIRC 00184 
APPOINTMENT OF DESIGNATED DEPUTY REGISTRAR 
Pursuant to section 95 of the Industrial Relations Act the Designated Deputy Registrar is Deputy Registrar Sue Hutchinson from 
and including 14 February 2011, and until further notice. 

 
A R BEECH 
CHIEF COMMISSIONER 
14 February 2011 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00092 
APPEAL AGAINST THE DECISION MADE ON 4 OCTOBER 2010 TO TERMINATE CONTRACT OF 

EMPLOYMENT FOR BRADLEY RANN 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPELLANT 

-v- 
THE COMMISSIONER OF THE DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR M CELENZA - BOARD MEMBER 
 MR G BROWN - BOARD MEMBER 
DATE TUESDAY, 8 FEBRUARY 2011 
FILE NO PSAB 20 OF 2010 
CITATION NO. 2011 WAIRC 00092 
 

Result Discontinued by leave 
Representation 
Applicant Ms D Larson 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00127 
APPEAL AGAINST THE DECISION MADE ON 9 JULY 2009 RELATING TO TERMINATION OF EMPLOYMENT 

CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL JOHN MARSH 
APPELLANT 

-v- 
DIRECTOR GENERAL DEPARTMENT OF AGRICULTURE AND FOOD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS B CONWAY - BOARD MEMBER 
 MS F ROCHE - BOARD MEMBER 
HEARD MONDAY, 23 NOVEMBER 2009, THURSDAY 9 SEPTEMBER 2010, FRIDAY 22 OCTOBER 

2010, MONDAY 25 OCTOBER 2010  
DELIVERED THURSDAY 17 FEBRUARY 2011 
FILE NO. PSAB 9 OF 2009 
CITATION NO. 2011 WAIRC 00127 
 

CatchWords Public Service Appeal Board – Contract of employment – Term of employment – Whether notice of 
termination due in the circumstances – Compensation payment in lieu of notice – Right of return to 
public sector employment – Compensation for relinquishing right of return - Public Sector 
Commission – Departmental restructure – Minister’s loss of confidence – Voluntary severance – 
Senior executive officer  - Public service officer – Public Sector Management Act 1994 s 45(9), s 48, 
s 48(1), s 49, s 54, s 56(3), s 56(3)(a), s 58, s 58(3), s 59, Part 3 Division 2 – Public Sector 
Management (General) Regulations 1994 Reg 8 – Public Sector Management (Redeployment and 
Redundancy) Regulations 1994 

Result Appeal dismissed 
Representation  
Appellant Mr K Trainer as agent 
Respondent Mr R Andretich of counsel 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (the Board). The appellant, Mr Marsh, says 

that the events leading to his contract of employment coming to an end amount to a termination of that contract by the 
respondent.  He says that he did not receive the notice required by the Public Sector Management Act 1994 (the PSM Act) and 
accordingly he is entitled to payment equivalent to 12 weeks’ salary.   

2 The respondent says that there was no termination at his instigation and that the provisions of the PSM Act for payment in lieu 
of notice do not apply. 

3 The Board has heard evidence from Mr Marsh; David Philip Windsor, who in May 2009 was the Regional Manager for the 
South West Agricultural Region for the Department of Agriculture and Food (the Department); Ian Geoffrey Longson, who 
retired as Director General of the Department effective 9 July 2009; Malcolm Hayden Goff who became acting Director 
General from 2 June 2009 when Mr Longson went on leave prior to his retirement; and Dan Volaric, Deputy Commissioner, 
Agency Support of the Public Sector Commission.  

BACKGROUND 
4 Mr Marsh held the position of Executive Director, Business Services with the Department until his retirement, and he had been 

with the Department since August 1997.  He was a member of the Senior Executive Service (SES) and he had a contract with 
the Department for a period from 30 April 2009 to 9 August 2010.  In his contract, Mr Marsh retained a right to return to the 
public sector in accordance with s 58 of the PSM Act.  The contract was renewable subject to negotiation.  Mr Marsh’s 
substantive level in the public sector prior to his appointment to the SES was Level 8.  The position of Executive Director, 
Business Services was within the second level or tier of management within the Department, and was classified at Class 1. 

5 In early 2009, Mr Longson put forward to the Minister a proposed amended structure for the Department including new 
executive officer job descriptions  This included a proposal to amalgamate Business Services and Policy and Planning into one 
directorate and classify the position at Class 2.  The effect of this restructure would be that all current executive officer 
positions would be abolished. 
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6 Mr Longson thought Mr Marsh might apply for the new Class 2 position but he did not believe he was likely to be successful, 
however he did not say this to Mr Marsh.  Mr Longson said that in those circumstances, and if he had still been with the 
Department, he would have tried to relocate Mr Marsh within the Department or to another department at his Class 1 level.  He 
foresaw appropriate and suitable work for Mr Marsh within the Department.  However, these things were not discussed 
between them because of the turn of events. 

7 Mr Longson sought the assistance of the Public Sector Commissioner, Mr Mal Wauchope, in examining the management 
structure and arrangements of the Department to meet the objectives set by the recently appointed Minister for Agriculture and 
Food.  Mr Goff was appointed to assist in that exercise, reporting to Mr Longson, Mr Wauchope and the Minister.  Mr Goff 
presented a report and recommendations for a new structure in April 2009. 

8 In the first week of May 2009, the Minister advised Mr Longson that he did not wish Mr Longson to continue as Director 
General, and Mr Longson made arrangements to leave the position, commencing leave on 29 May 2009 and his termination 
date was 9 July 2009.  

9 On 27 May 2009 Mr Longson and the other managerial staff of the Department had a video conference.  Amongst other issues 
discussed, Mr Longson reported to the meeting that the Minister had expressed confidence in the third tier of the organisation.  
Mr Marsh says he drew the inference from this, combined with the Minister’s loss of confidence in Mr Longson, that the 
Minister had no confidence in the second tier of the organisation, that in which he and Mr Roger O’Dwyer were Executive 
Directors.  On the other hand, Mr Longson said that there was no such inference to be drawn, rather it was simply a direct 
statement of confidence in a particular level of the organisation.  He was going to be replaced and the next tier of the 
organisation was the subject of review to ensure compatibility with the Minister’s new direction and priorities.   

10 As a consequence of the review and the reallocation of responsibilities, the position held by Mr Marsh was ultimately to be 
abolished.  In the meantime, interim positions were to be created, advertised by way of expressions of interest and filled on an 
interim basis.  Expressions of interest were to close on 19 June 2009. 

11 Mr Marsh and Mr O’Dwyer were at that time the only two second tier managers, and they discussed the situation between 
themselves.  Mr Marsh says that this discussion was in the context of what he took to be the Minister’s lack of confidence in 
the second tier.  He and Mr O’Dwyer agreed that Mr Marsh would approach Mr Longson with a view to having their 
employment contracts terminated early.  This would be able to be done on the basis of the Targeted Voluntary Severance – 
Senior Executive Service arrangement then available as a means of reducing departmental costs and involved them 
relinquishing their rights to return and being compensated accordingly.  

12 Mr Marsh met with Mr Longson to discuss his and Mr O’Dwyer’s proposal.  Mr Marsh also drafted a letter for Mr Longson’s 
use to the Public Sector Commissioner putting the business case for Mr Marsh and Mr O’Dwyer to be offered voluntary 
severance.  Mr Longson agreed to the proposal and sent the letter which Mr Marsh had drafted with some slight amendment.  It 
was dated 28 May 2009 and headed “SENIOR EXECUTIVE SERVICE – SECTION 59 COMPENSATION”.  It noted, 
amongst other things that: 

“The Department of Agriculture and Food (DAFWA) is not only addressing the budgetary issues that arise from the 
efficiency dividend but also the Minister for Agriculture and Food, Hon Terry Redman, has initiated a process of long 
term change in strategic direction for DAFWA. 
As a consequence of this circumstance I request that the two remaining incumbent Executive Directors on the 
department’s management team be favourably considered for a Section 59/60 separation in order that the new Executive 
start with entirely new membership. 
The government will then have the opportunity, under the leadership of the interim Director General, Mr Malcolm Goff, 
to implement a major change of strategic direction for DAFWA” (Ex A3). 

13 Attached to the letter was a form headed “TARGETED VOLUNTARY SEPARATION – SENIOR EXECUTIVE SERVICE – 
NOTIFICATION OF INTEREST” which, in respect of Mr Marsh, noted: 

“1.  This form is to be used only for officers employed under Part 3, Division 2 of the Public Sector 
Management Act 1994 (Senior Executive Service officers). 

2.  This is a notification of interest only and is subject to the approval of the Public Sector Commissioner.” 
14 The form noted at point 6 that if the proposal was approved the anticipated last day of service was 9 July 2009.  
15 It also noted that Mr Marsh had a right of return under s 58 of the PSM Act at Level 8, and had 40 years of continuous service 

in the Western Australian public sector.   
16 The proposed departure date of 9 July 2009 provided a period of six weeks from the date of the letter.  Mr Marsh says that that 

proposed departure date was convenient to him and Mr O’Dwyer because they anticipated a quick response from the Public 
Sector Commission, giving them around five weeks’ notice.  It would also mean that the three members of the Executive at the 
first and second tiers, Mr Longson, Mr O’Dywer and himself, would leave at the same time. 

17 The significance of the period of notice to Mr Marsh was that he claims that if the period of four weeks’ notice was not given 
to him, then under s 58(3) of the PSM Act he had an entitlement to the prescribed amount, which was set by Reg 8 of the 
Public Sector Management (General) Regulations 1994 as 12 weeks’ salary.   

18 On Monday 2 June 2009, Mr Goff commenced as Acting Director General and Mr Marsh met with him on that day.  We 
conclude that they discussed the intended structure of the second level of management of the Department.  The position which 
was to replace Mr Marsh’s position was to operate at a more strategic level to combine policy and business services and would 
be classified at a higher level and advertised.  Mr Marsh subsequently met with Mr Wauchope and they appear to have 
discussed the terms of Mr Marsh’s departure.  Mr Marsh says that there was some negotiation about the amount of 
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compensation to be paid to him and that this was to be resolved before the close of expressions of interest for the new position.  
However, this did not occur in that timeframe.   

19 The expressions of interest closed on 19 June 2009.  On the previous day, Thursday, 18 June 2009, Mr Marsh put a proposal to 
Mr Goff that he could fulfil the new role but to avoid any difficulties in the Minister not wanting to deal with him, Mr Marsh’s 
staff would deal with the Minister’s office.  Mr Goff indicated that this was not acceptable. 

20 Mr Marsh says that on Tuesday 23 June 2009, a proposed amount of compensation was put to him for his relinquishing his 
right of return on his departure.  He said that amount was unacceptable and he proposed an amount of $150,000. 

21 Mr Marsh also says that Mr Goff discouraged him from submitting an expression of interest for the new positions.  Mr Goff 
denies indicating to Mr Marsh that he should not apply for the new positions or that he could not be expected to be appointed if 
he did apply.  He understood Mr Marsh to be interested in voluntary severance as he had initiated that matter.  Mr Marsh did 
not put in an expression of interest for the position as he believed it would be pointless in the circumstances.  Mr Marsh says 
that he was informally advised on the Tuesday following the closure of expressions of interest that his position had been 
abolished, that Mr Goff already had someone to do his job, and they would find him an office somewhere.  He said this was 
unacceptable to him.  The evidence suggests that in fact Mr Marsh’s position was not abolished until after his employment 
ceased. 

22 Mr Goff received a response to the Targeted Voluntary Separations Notification of Interest from the Public Sector Commission 
and Mr Marsh and Mr Goff had a discussion about it on 24 or 25 June 2009.  The amount of compensation offered to 
Mr Marsh was $137,526, and the only flexibility in the offer was regarding a proposed departure date of 9 July 2009.  
Mr Marsh proposed a compromise to cover the period of three months which he says was due because he says he was entitled 
to 12 weeks’ pay as he did not receive four weeks’ notice.  His proposal would have seen him working and being paid for one 
month, taking a month off duty unpaid, and a month where he did not work but was paid for the month.   

23 According to Mr Goff, Mr Marsh expressed the view to him that the offer was unacceptable and that he viewed the situation as 
being that he was being unfairly dismissed.  Mr Goff then sought advice from the Public Sector Commissioner about 
Mr Marsh’s proposal and was advised that it was not acceptable. 

24 On 26 June, Mr Marsh received a letter from Mr Goff dated 25 June 2009, in the following terms, formal parts omitted: 
“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Following our previous discussions and confirmation from the Public Sector Commissioner, I am writing to offer you a 
compensation payment in accordance with the provisions of section 59, of the Public Sector Management Act 1994.  The 
Public Sector Commissioner has approved you being offered a section 59 compensation payment in the order of $137,526 
(gross). 
The offer of compensation is subject to you agreeing to the cessation of your employment with the Department of 
Agriculture and Food.  Your irrevocable acceptance of this offer, with a proposed cessation date of 9 July, 2009, is sought 
by close of business 1 July 2009. 
Based on the above, an estimated payment amount that you would receive (subject to adjustment and currently based on 
an effective cessation date of 9 July 2009) is: 
 $137,526.00 section 59 compensation payment 
 $  80,113.19 leave pay out based on 28.84 weeks of leave 
 $217,639.19 Gross total 
In considering the appropriateness of the acceptance of this offer to your personal circumstances, you are strongly 
encouraged to obtain independent and professional financial advice.  You may also wish to seek advice from the 
Australian Taxation Office and your superannuation fund provider.  
As part of the terms, in agreeing to accept the compensation offer, you will be precluded from working in the public 
sector for time equivalent to the period of your compensation (10 months).  If you are subsequently employed or engaged 
in the public sector before the expiry of this period you must refund an amount equivalent to the compensation 
proportional to the unexpired period for which you received compensation.   
In addition to the above, in accordance with section 60 of the Public Sector Management Act, 1994, this offer is subject to 
you electing in writing to take compensation under section 59 instead of exercising your right of return under section 58. 
Should you wish to accept the offer of compensation, please sign the attached copy of this letter and return it to me, by 1 
July 2009. 
Please contact me if you require additional information concerning this offer. 
Should you wish to accept the offer, please sign the attached copy of this letter and return it to me.  Following receipt of 
your acceptance of this offer, you will be advised of the arrangements that will apply to effect this payment” (Ex A6). 

25 The period in which Mr Marsh was to respond to the letter was subsequently extended from 1 July to 3 July 2009 at his request 
on the basis that he was unable to obtain any necessary advice in the interim.  Mr Marsh replied to this letter on 3 July 2009 in 
the following terms, formal parts omitted: 

“COMPENSATION PAYMENT OFFER 
I am in a situation where I have no choice but to agree to your proposal for me to cease employment with the Department 
of Agriculture and Food and to receive compensation, in accordance with Section 59 of the Public Sector Management 
Act (PSMA), to the amount of $137,526. 
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My belief that I have no choice arises from the following facts: 

• On the 27 May 2009 Mr Longson addressed the management group of the department and advised that the reason 
he was leaving was because the Minister had lost confidence in him and that there was no meaningful role for him 
in the department.  Mr Longson assured the management group that the Minister still had confidence in the third 
level of management of the Department.  The undeniable inference from this statement is that the Minister, for 
whatever reason, has also lost confidence in the second level of management.  I am one of only two (remaining) 
permanent Executive Directors which form the second level of management. 

• That all department employees were excluded from the short list of candidates for the position of Acting Director 
General. 

• At our meeting on 24 June 2009 you advised me for the first time that my position was to be abolished and also 
that another person was to be appointed to the only alternative new position. 

The calculation of the amounts due for unused annual leave entitlements and unused long service leave entitlements 
should be a matter of record and normal process.  However, I am in the unusual circumstance of holding an entitlement to 
many (about 17-18) weeks of unused long service leave relating to service prior to 16th August 1978.  These entitlements 
attract preferential treatment in accordance with the Income Tax Assessment Act, 1997 (ITAA97) Sections 83-65 through 
to 83-115. 
Similarly the payment of the compensation ($137,526), in accordance with PSMA Section 59, satisfies the requirements 
of ITAA97, Section 83-175 up to a limit of $162,412 and so the compensation amount should be paid without any 
deduction for income tax liability as this is classified as non-assessable non-exempt income. 
I note that you propose that my last day of service be 9 July 2009.  My proposal that this date be delayed has not resulted 
in any change so I expect that, in accordance with the PSMA Section 56(3)(a) I will cease employment on 9 July 2009. 
Due to the short time period provided to me to respond to your offer I have been unable to obtain professional financial 
advice, nor have I been able to consult with GESB or the ATO.  I have been able to obtain independent advice, as you 
proposed, but the consequences of this advice is confirmation that I have no choice but to accept the offer.  This was re-
inforced (sic) by Mr Wauchope’s letter, 1 July 2009, where he says “……assistance (will be) provided to Mr Marsh to 
find him an alternative role commensurate with his background and expertise in DOAF or another agency”. 
At our discussion on 24 June 2009 you advised me that the suitable role at “DOAF” was being assigned to someone else 
and I note that Mr Wauchope’s proposition is merely an offer to provide assistance.  As you know I am not prepared to 
accept a role where I “float” around the public sector. 
I agree that should I be employed in the Public Sector between 10 July 2009 and 9 May 2010 I shall refund that portion of 
the PSMA, Section 59 compensation which relates to that pro-rata period of employment within the Public Sector. 
I hereby revoke my “right of return” as prescribed by PSMA Section 58(1) and PSMA Section 58(3) in accordance with 
the requirements of PSMA Section 60, providing the PSMA Section 59 compensation amount of $137,526 is paid to me 
on or before my last day of service, being 9 July 2009. 
Please ensure that all monies due are paid on or before 9 July 2009” (Ex A8). 

26 Mr Marsh says that he drew attention to the issue of s 56(3)(a) of the PSM Act because the offer was not made with the four 
weeks’ notice as required under s 56(3)(a) and therefore he was expecting a period of four weeks’ notice to be given.   

27 Mr Marsh says he handed the letter to Mr Goff personally at 4.40pm on 3 July 2009.  Mr Goff put the envelope unopened in 
his tray as he prepared to depart the office.   

28 The evidence of Mr Volaric makes clear that the view of the Public Sector Commission was that it was a matter for Mr Marsh 
and the Department to negotiate a different departure date if the date in the offer made to Mr Marsh was unacceptable to him.  
He advised Mr Goff of this.  

29 Mr Goff says Mr Marsh’s letter of 3 July 2009 was actually received after the offer closed.  Also, the terms of the letter made 
him believe that Mr Marsh was purporting to accept the offer under protest.  Based on advice he received, Mr Goff believed 
that Mr Marsh’s response was either not an acceptance or it was a counter offer.  He says that he advised Mr Marsh of his 
reasons for not agreeing with what had been set out in Mr Marsh’s letter and confirmed that Mr Marsh was under no obligation 
to accept the offer of voluntary severance.  He said that he advised him that if he did not accept it, his contract as an SES 
officer would be honoured, if not at the Department then within the broader public sector.  He said the matter was one for him, 
Mr Marsh, to decide.  He says though, that because Mr Marsh had decided not to apply for one of the new Executive Director 
positions, the possibility of his meaningfully remaining in the Department was slight.   

30 Mr Goff says that he also advised Mr Marsh that if the cessation date of 9 July 2009 was unacceptable to him then that date 
was negotiable.  Mr Marsh did not seek to negotiate further on the departure date.  Mr Goff says that he agreed to a variation of 
the cessation date for Mr O’Dwyer and was prepared to do likewise with Mr Marsh but Mr Marsh did not pursue that matter 
with him.   

31 On Monday 6 July 2009 at about 11.00am, towards the end of an executive meeting, Mr Goff asked or invited Mr Marsh to 
announce his departure and he did so, telling the meeting he was leaving on Thursday 9 July 2009.  Mr Marsh suggests that 
Mr Goff’s action in calling on him then to make the announcement had the effect of boxing him in to that departure date.  He 
says that immediately after the meeting at which he made the announcement, he met with his own staff and word spread 
quickly around the Department.  Arrangements were very quickly made for a farewell lunch for him for the next day.  He says 
that notwithstanding Mr Goff’s invitation to him to discuss an alternative departure date, the situation had become fixed.  
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32 Mr Goff denies that Mr Marsh had no choice but to depart on 9 July 2009 notwithstanding that it had been publicly announced 
and arrangements put in place for his departure on that date.  

33 Mr Goff denies that he engineered a situation where Mr Marsh was put in an untenable position requiring him to leave on 
9 July 2009.  He says he was disappointed when he found out that Mr Marsh had not applied in response to the expressions of 
interest by the deadline.   

34 Also on 6 July, in the afternoon, Mr Goff advised Mr Marsh that his letter of 3 July 2009 was being taken as a counter offer 
and that the only way that he could resolve the issue was to withdraw what he put in that letter and substitute a signed copy of 
the letter of offer.  Mr Marsh said that it did not make any difference whether he signed the letter or not, the legislation applied 
in respect of the period of notice there could be no contracting out.   

35 On 7 July 2009 Mr Marsh wrote to Mr Goff in the following terms, formal parts omitted: 
“COMPENSATION PAYMENT OFFER 
It has come to my attention that my letter to you of the 3rd July, accepting your offer of compensation in accordance with 
Section 59 of the Public Sector Management Act, has been misconstrued as a counter offer.  This is not the case. 
To ensure that there is no confusion could you please consider my letter of the 3rd July 2009 to be commentary and 
substitute for that acceptance letter the signed copy of your offer dated 25th June 2009, attached hereto” (Ex A9). 

36 Mr Marsh attached to this letter the letter of 25 June 2009 from Mr Goff to him, which provided for his signature indicating his 
acceptance of that offer.  Mr Marsh says the purpose of this was to take away the confusion as to whether or not his letter of 
3 July 2009 was an acceptance of the offer put to him rather than a counter proposal.  What he did, he says, was clarify and 
substitute the acceptance.  He says he submitted this between 9.30am and 10.00am on 7 July 2009. 

37 At approximately 2.00pm on Tuesday 7 July 2009 Mr Marsh received a letter from Mr Goff in the following terms, formal 
parts omitted: 

“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Reference is made to your letter of 3 July 2009 and subsequent letter of 7 July 2009. 
In your letter of 3 July you include what you refer to as “facts” regarding your lack of choice to accept the offer.  I am not 
prepared to comment on these in this response nor on comments you made regarding our meeting of 24 June 2009.  
However I wish to note for the record that this does not imply my acceptance of these comments as facts.  Nor am I 
prepared to accept that you do not have a choice in relation to your ongoing employment in the public sector at your 
current senior executive service level for the term of your contract of employment. 
In relation to other mattes (sic) raised in your letter of 3 July 2009, I advise: 

• Taxation treatment of your leave and your compensation payment will be in accordance with the relevant 
taxation legislation.  I am not in a position to comment on these without further investigation of your situation; however 
your comments on the taxation treatment are noted and will be passed onto Personnel Services for their consideration in 
arriving at appropriate taxation decisions. 

• The proposed last day of service of 9 July 2009 was consistent with advice from the Public Sector Commission 
of that proposal date.  Their advice was that this date had been the proposal of Ian Longson and I was under the 
impression that this was a date proposed by you as suitable for personal reasons.  If this is not the case and as you have 
stated you have not had sufficient time to obtain professional financial advice nor consult with GESB or the ATO to do 
so, I am prepared to (sic) a later cessation date that we can agree on. 

• In relation to comments regarding your proposal that your cessation date be delayed, again I am agreeable to a 
later date.  My understanding from the Public Sector Commission is that it was not your proposal of a change of date that 
was unacceptable, but other matters that you had proposed and these were intrinsically tied by you to the proposed 
cessation date. 

• In relation to your comments regarding section 56(3)(a) of the Public Sector Management Act, I wish to advise 
that there is no payment in lieu of notice to be made in addition to the compensation payment made under section 59 and 
these were not part of the approval for compensation advised by the Public Sector Commission and subsequently 
conveyed to you in my letter of 25 June 2009.  As previously indicated my understanding was that the date of 9 July had 
been arrived at following previous discussions with Ian Longson and was an agreed date of cessation.  Should you wish to 
accept the compensation payment, I am prepared to (sic) a later cessation date that we can agree on.  Alternatively I am 
prepared to agree to the 9 July date if this is your preferred arrangement, on the understanding that the only payment that 
will be made is as specified in my offer of 25 June and there is no provision for payment in lieu of notice. 
In relation to your letter of 7 July and attached reply to my offer of 25 June, this has been received after the due extended 
date of 3 July and as indicated your letter of 3 July was commentary only and in your opinion not a counter offer.  I am 
exercising my prerogative not to accept your response as you have not met the agreed timeframes for the original offer.  
Please discuss with me your proposed cessation date and I will then arrange for a new offer to be prepared for you” (Ex 
A10). 

38 Mr Marsh says that he did not propose an alternative date of departure when he received Mr Goff’s letter on 7 July indicating 
that a departure date was negotiable on the basis that the announcement had already been made on 6 July and everything was 
in train for a departure the next afternoon.   

39 Mr Goff had said to him that he could either stay in SES or go, it was a matter for him.  By then he had accepted the offer of 
voluntary severance, the date had been announced and it was what he described as “… set in concrete” (T29).  He says that up 
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until the announcement had been at made 11 o’clock on 6 July the departure date was negotiable, but having been placed in a 
position where he was called upon by Mr Goff to announce his departure, he believed there was no capacity to change that 
situation.   

40 Mr Marsh says that in the discussion with Mr Goff about the departure date he said words to the effect that everyone knew he 
was leaving the next night and there were no other alternatives proposed or considered.   

41 Mr Marsh says he received a letter from Mr Goff dated 8 July 2009 at approximately 11 o’clock that day.  He says that this 
letter contained words to the effect that he had specifically agreed to the cessation date of 9 July 2009.  He was not specifically 
asked if he was agreeable to that but that he signed the letter indicating his acceptance and dated it 8 July 2009.  The letter 
reads, formal parts omitted: 

“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Following our previous discussions, confirmation from the Public Sector Commissioner, correspondence from you dated 
3 July and my reply of 7 July, I understand we now have an agreed arrangement for your proposed cessation date of 9 
July 2009. 
Accordingly, I am again writing to offer you a compensation payment in accordance with the provisions of section 59, of 
the Public Sector Management Act 1994 (PSMA).  The Public Sector Commissioner has approved you being offered a 
section 59 compensation payment in the order of $137,526 (gross). 
The offer of compensation is subject to you agreeing to the cessation of your employment with the Department of 
Agriculture and Food.  Your irrevocable acceptance of this offer, with a proposed cessation date of 9 July, 2009, is sought 
by close of business 8 July 2009. 
Based on the above, an estimated payment amount that you would receive (subject to adjustment and currently based on 
an effective cessation date of 9 July 2009) is: 
 $137,526.00 section 59 compensation payment 
 $  80,113.19 leave pay out based on 28.84 weeks of leave 
 $217,639.19 Gross total 
In accordance with my advice to you of 7 July 2009 in accepting this offer you understand that there is no additional 
payment in lieu of notice due to you under section 56 (3) (a) of the PSMA. 
As stated in my previous offer you were advised that in considering the appropriateness of the acceptance of this offer to 
your personal circumstances, you were strongly encouraged to obtain independent and professional financial advice.  You 
were also advised that you may wish to seek advice from the Australian Taxation Office and your superannuation fund 
provider.  In my letter to you of 7 July I offered an amendment to the cessation date to provide you with an opportunity to 
do so.  However, you have advised that you wish the effective cessation date to be 9 July 2009. 
As part of the terms, in agreeing to accept the compensation offer, you will be precluded from working in the public 
sector for time equivalent to the period of your compensation (10 months).  If you are subsequently employed or engaged 
in the public sector before the expiry of this period you must refund an amount equivalent to the compensation 
proportional to the unexpired period for which you received compensation.   
In addition to the above, in accordance with section 60 of the Public Sector Management Act, 1994, this offer is subject to 
you electing in writing to take compensation under section 59 instead of exercising your right of return under section 58. 
Should you wish to accept the offer of compensation, please sign the attached copy of this letter and return it to me by 
4.00pm on 8 July 2009. 
Please contact me if you require additional information concerning this offer. 
Should you wish to accept the offer, please sign the attached copy of this letter and return it to me.  Following receipt of 
your acceptance of this offer, you will be advised of the arrangements that will apply to effect this payment.  I advise that 
every effort is being made to have the payment made to you on 10 July 2009” (Ex A11). 

The letter contained a space for him to sign indicating his acceptance or non-acceptance. 
42 This offer was the same as that made on 25 June 2009 and received by Mr Marsh on 26 June 2009 and there was no reference 

to a notice period.  Mr Marsh says he elected to sign the letter because he understood the provisions of the PSM Act applied in 
respect of notice notwithstanding that the correspondence might say otherwise.   

43 Mr Marsh acknowledged that his contract as an SES officer entitled him to work out the contract either at the Department or 
elsewhere, irrespective of whether the Minister had confidence in him or not, if that was what he wanted.  He decided that he 
did not want to serve the rest of his contract as an SES officer and sought voluntary severance (T25).  He approached 
Mr Longson and asked him to put in an application for voluntary severance around 28 May 2009 and he drafted the letter to the 
Public Sector Commissioner himself, although it was modified.  The date of 9 July 2009 came up in discussions between 
himself and Mr Longson, and Mr O’Dwyer was also happy with that departure date.  The culmination was an offer made to 
him by the letter dated 25 June 2009 and that there had been discussions in the interim as to the terms of the offer to him.  

44 The amount originally proposed to him informally had been unacceptable, however, the amount indicated in the letter of 
25 June 2009 was the final offer, although there was said to be flexibility in the date of departure.  Mr Marsh says he proposed 
the alternative date allowing for the 12 week payment that was due to him under the PSM Act.  The Public Sector Commission 
had rejected the proposed three month period compromise arrangement that he had proposed.  
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ISSUES AND CONCLUSIONS 
Constructive Dismissal 
45 The first issue to be considered is whether, as he claims, Mr Marsh was constructively dismissed by the respondent.  He says 

that he had no choice but to agree to the proposal including the amount of compensation and the date of departure.  Firstly he 
says that the inference to be drawn from Mr Longson’s announcement to staff that the Minister had confidence in the third 
level of management, together with the Minister’s loss of confidence in Mr Longson, and Mr Marsh being in the second level 
of management, was that the Minister had lost confidence in him.   

46 He says that all departmental employees were excluded from the shortlist of candidates for the position of Acting Director 
General.   

47 Thirdly, Mr Marsh says on 24 June 2009 Mr Goff informed him that his position was to be abolished and that someone else 
was to be appointed to the new position.  

48 Mr Marsh also says that at a meeting of the Department’s Audit Committee held on 16 June 2009, Mr Goff announced, and it 
was recorded in the minutes of the meeting (Ex A5), that all Executive Director positions had been spilled and expressions of 
interest were being sought to fill the positions.  He says that Mr Goff subsequently denied that the minutes properly recorded 
what was said.  In any event, Mr Marsh said that as a consequence of what Mr Goff said at that meeting he “was expecting a 
letter of advice momentarily, which never arrived” (T16).  We take this to mean that Mr Marsh expected formal notification 
that his position had already been abolished, however he did not receive such advice.  

49 It appears that the reason he did not receive such advice was because in fact his position had not been abolished at that time.  
We accept Mr Goff’s evidence that the existing structure was to remain in place, including Mr Marsh’s position, until the 
interim appointments were made following receipt and consideration of the expressions of interest.  Those expressions of 
interest closed on 19 June 2009 and appointments were made subsequently.  Therefore, at 16 June 2009, Mr Marsh’s position 
still existed and the minutes of the Audit Committee meeting did not reflect the state of affairs at that time, although they 
reflected what was to occur.  According to Mr Goff, the new interim structure came into effect in the middle of July 2009 
(T48). 

50 In his letter to Mr Goff of 3 July 2009, Mr Marsh also says that Mr Goff proposed that his last day of service be 9 July 2009 
and that this did not take account of his own proposal to delay that date. 

51 Before considering these issues, it is necessary to examine the context in which Mr Marsh was employed and the legislative 
framework for that employment.  

52 Mr Marsh was a public service officer appointed as a senior executive officer, part of the Senior Executive Service under 
Part 3 Division 2 of the PSM Act.  His employment as such was subject to a contract which ran until 9 August 2010, being a 
further 13 months from when his employment actually ended.  His contract recognised the right of return to employment in a 
department or organisation in accordance with s 58 of the PSM Act, to a position at Level 8. 

53 Section 54 of the PSM Act provides for the transfer of a senior executive officer from their office to another office of senior 
executive officer that is vacant, or to the performance of other functions in the SES.  Subject to provisions relating to the 
management of the redeployment and redundancy of officers, senior executives can only be transferred at the level of 
classification they hold at the time.  Such a transfer does not affect the term of the contract of employment of the officer.  

54 The PSM Act deals differently with chief executive officers and senior executive officers.  For example, the appointment and 
removal processes for chief executive officers involve consultation with the Minister of the Crown responsible for the agency 
(s 45(9) and s 48(1)).  No such provisions apply in respect of SES officers who are not chief executive officers.  The 
responsibility for appointment of such officers lies with the employing authority, and consultation for transfer to another 
agency requires consultation with the employing authority of the agency to which the SES officer is proposed to be transferred 
(s 54). 

55 The point of these provisions is that while the Minister of the Crown may have a role to play in the appointment and removal 
of a chief executive officer, no such role exists in respect of those executive officers who report to the employing authority, in 
this case the Director General.  

56 Secondly, it may be of comfort for public service officers and senior executive officers to know that their Minister has 
confidence in them but it is of no formal consequence.  It is of consequence when the Minister has no confidence in the chief 
executive officer, but not in respect of officers below that position.  

57 The fact of Mr Longson advising staff that the Minister had expressed faith in the third tier of the Department may, in the 
context of the Minister having no confidence in the first level, allow an inference to be drawn that the Minister had no 
confidence in the second level of management.  Whether that inference ought to be drawn and its consequences is another 
matter. 

58 Mr Marsh was entitled to believe that his future in the Department was limited.  If the Minister had no confidence in him then 
he was unlikely, during that Minister’s tenure, to be appointed as Director General.  There was also a restructure of the second 
level of management with the intended abolition of Mr Marsh’s position and the creation of a position at a higher level for 
which Mr Marsh was not fully qualified. 

59 When all of these developments were emerging, Mr Marsh had just over a year to run on his contract at Class 1, and at the end 
of that term he would not be reappointed.  Unless he found another position at that level either within the Department or 
elsewhere, the probability was that he would have to exercise his right of return and revert to Level 8, and look for a position 
as a redeployee, or look at the prospect of voluntary severance with his payout being calculated at his Level 8 salary.  
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60 Officers, including SES officers, are often assisted by their departments and by the Public Sector Commission to find 
alternative positions or project work at the appropriate level utilising their skills and experience.  Such arrangements are 
available by transfer in accordance with s 54 of the PSM Act, and such officers are also placed in positions which enable them 
to be well placed to successfully apply for appointments when the positions are advertised.  Mr Marsh was offered assistance 
to find alternative work.  

61 We can envisage that for someone who had been a career public servant, with 40 years continuous service in the public sector 
in the State (see Ex A3), who was approaching retirement age, and who had other interests outside of the Department (see 
Ex R2, page 4, para 2) the more palatable option was to pursue an early departure from the contract and be compensated for 
relinquishing the right of return.  Mr Marsh was familiar with this option because of his role, and it was he, along with 
Mr O’Dwyer, who initiated it.  It was Mr Marsh who drafted the letter to the Public Sector Commissioner and proposed the 
departure date of 9 July 2009.  He chose that date because it was suitable to himself and Mr O’Dwyer, and coincided with 
Mr Longson’s formal departure date.  He developed the business case set out in the letter and justified it on the basis of the 
efficiency dividend and the restructure of the executive. 

62 Mr Marsh chose this option instead of submitting an expression of interest for the new interim position and in lieu of the option 
of obtaining assistance in finding an alternative position or work, which would have been available to him as an SES officer.  
Otherwise the contract had 13 months to run and the Department was obliged to honour it.  

63 Therefore we conclude that the decision for Mr Marsh to leave his employment by applying for compensation to relinquish the 
right of return, and to propose a departure date of 9 July 2009 was Mr Marsh’s, not that of the respondent.  Even though his 
position was subsequently abolished, Mr Marsh had other options.  This was the most palatable for him.  

64 As to whether he was forced out by reference to the departure date being so close to the timing of the offer, we accept that 
Mr Marsh did not have a great deal of time to make a final decision.  However we conclude that his intention from at least 
28 May 2009 was to leave and he was seeking to maximise the amount he would receive.  

65 We do not conclude that Mr Marsh was boxed into a departure date of 9 July 2009 by Mr Goff putting him in a position of 
having to announce his departure and its date.  There was an element of unfairness in Mr Goff calling on him, or inviting him, 
to make the announcement without giving him any forewarning.  We can imagine that there would have been a degree of 
embarrassment for Mr Marsh to subsequently delay the departure date once the news had gone through the Department and a 
farewell function arranged.  However that was a minor consideration in the context of this situation.  Mr Marsh had firmly in 
his mind that he was entitled to four weeks’ notice and that if he did not receive that, he believed he was entitled to 12 weeks’ 
salary in lieu of that notice.  We conclude that while the final negotiations and approvals took longer than he anticipated, 
Mr Marsh had in his mind that the respondent ought to have given him notice and if he delayed his departure date as he was 
invited to do, he would forego an additional 12 weeks’ salary.  

66 Therefore, while there may have been some embarrassment in delaying the departure date to allow the notice period Mr Marsh 
believed was due, the main object was the additional payment he believed was owed. 

67 We conclude that Mr Marsh was not constructively dismissed but departed his employment under terms mutually agreed with 
the respondent, notwithstanding Mr Marsh’s protest that he did not agree to those terms.   

68 We note too that the compensation payable to Mr Marsh under s 59 of the PSM Act was a maximum of one year’s salary at the 
rate he was receiving at that time.  By reference to the calculations made by Mr Volaric, Mr Marsh was offered and accepted 
an amount of compensation which was equivalent to the voluntary severance payment he would have received had he reverted 
to his substantive Level 8 position and been dealt with under the Public Sector Management (Redeployment and Redundancy) 
Regulations 1994.  While it was less than he would have received had he worked out the remainder of his contract, he did not 
need to perform that work. 

Was Mr Marsh entitled to notice or pay in lieu? 
69 The PSM Act sets out provisions for notice on the termination of a contract of employment of an executive officer in s 56(3) in 

the following terms: 
“(3)  Subject to sections 48 and 49, a contract of employment of an executive officer may be terminated before its 

expiry on the expiry of not less than 4 weeks’ notice of termination - 
(a) given to him or her by his or her employing authority, or payment in lieu of that period of notice by that 

employing authority to the executive officer of an amount not exceeding such amount as is prescribed; 
or  

(b)  given to his or her employing authority by the executive officer or such shorter period of notice as is 
agreed between the executive officer and his or her employing authority.”  

70 Sections 48 and 49 of the PSM Act relate to chief executive officers and are not relevant to this matter.  Therefore the 
remainder of the provision sets out that the contract of employment may be terminated before the contract expires on not less 
than four weeks’ notice. 

71 In circumstances where the employing authority gives notice, if the four weeks’ notice is not given, then the executive officer 
is to be paid the prescribed amount, being 12 weeks’ salary in accordance with Reg 7 of the Public Sector Management 
(General) Regulations 1994. 

72 Where the executive officer gives notice, it is to be four weeks’ or a shorter period as agreed between the officer and the 
employing authority. 

73 The circumstances of this case, as described above, did not constitute a termination by the employing authority.  The facts 
demonstrated that it was at Mr Marsh’s initiative, however it was under neither of the circumstances set out in s 56(3).  He had 
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other options and chose the one which was best suited to him in circumstances where his position was to be abolished.  
However his contract would have been honoured and he had a right of return. 

74 Therefore, as Mr Marsh’s contract did not come to an end by the employing authority giving him notice, he was not due four 
weeks’ notice, the lack of which would have seen him due 12 weeks’ salary. 

75 In those circumstances, it is not necessary to decide whether s 56(3) applies generally to circumstances where employees are 
compensated under s 59 for relinquishing their right of return.  We think it unlikely that it would apply given that the 
relinquishing of the right of return is a matter for the officer, and he or she is compensated accordingly. 

76 The appeal will be dismissed.   
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Result Appeal dismissed 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the appellant and Mr R Andretich of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHANIE REID 

APPELLANT 
-v- 
COMMISSIONER OF POLICE  
WA POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS J HIGGINS - BOARD MEMBER 
 MR K TRENT - BOARD MEMBER 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO PSAB 14 OF 2010 
CITATION NO. 2011 WAIRC 00131 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979, and 
WHEREAS on the 11th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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APPEALS TO THE PUBLIC SERVICE APPEAL BOARD PURSUANT TO SECTION 80I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE THURSDAY, 10 FEBRUARY 2011 
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Result Interlocutory order issued 
Representation 
Appellant Ms P J Giles (of counsel) 
Respondent Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellants and Mr R J Andretich, of counsel, on behalf of the 
respondents, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders:— 

1. The parties shall exchange lists of discoverable documents by close of business 10 February 2011; 
2. The appellant to provide to the respondent by close of business 10 February 2011 further and better particulars 

of the following in PSAB 18 of 2010 – 
(a) what decision or decisions is or are sought to be appealed; 
(b) what relief is sought. 

3. The parties file and serve witness statements of evidence in chief by 4:00 pm Monday, 21 February 2010. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00159 
APPEALS TO THE PUBLIC SERVICE APPEAL BOARD PURSUANT TO SECTION 80I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NOS PSAB 17 OF 2010, PSAB 21 OF 2010, PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00159 
 

Result Interlocutory order issued 

Representation 
Appellants Ms P J Giles (of counsel) 
Respondents Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellants and Mr R J Andretich, of counsel, on behalf of the 
respondents, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders that:— 

1. These appeals be listed for hearing at 10:30 o'clock in the forenoon on Monday, 13 June 2011, Tuesday, 14 June 
2011 and Wednesday, 15 June 2011 in Court 3 on Level 18, 111 St Georges Terrace, Perth; 

2. Order 3 of order [2011] WAIRC 00107 made by the Public Service Appeal Board on 10 February 2011, be 
discharged; 

3. The parties file and serve witness statements of evidence in chief no later than 14 days prior to the hearings of 
the appeals; 

4. The parties have leave to inspect and photocopy documents provided by the Public Sector Commission in 
answer to a summons issued on 18 February 2011; 

5. There be liberty to apply. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00160 
APPEAL AGAINST THE DECISION MADE ON 23 AUGUST 2010 RELATING TO NON IMPLEMENTATION OF RE 

CLASSIFICATION AS DETERMINED 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN ROSS 
APPELLANT 

-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NO PSAB 18 OF 2010 
CITATION NO. 2011 WAIRC 00160 
 
Result Interlocutory order issued 
Representation 
Appellant Ms P J Giles (of counsel) 
Respondent Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellant and Mr R J Andretich, of counsel, on behalf of the respondent, 
the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders 
that:— 

1. This appeal be listed for hearing at 10:30 o'clock in the forenoon on Monday, 23 May 2011, Tuesday, 24 May 
2011 and Wednesday, 25 May 2011 in Court 1 on Level 18, 111 St Georges Terrace, Perth; 

2. Order 3 of order [2011] WAIRC 00107 made by the Public Service Appeal Board on 10 February 2011, be 
discharged; 

3. The parties file and serve witness statements of evidence in chief no later than 14 days prior to the hearings of 
the appeal; 

4. The parties have leave to inspect and photocopy documents provided by the Public Sector Commission in 
answer to a summons on 18 February 2011; 

5. There be liberty to apply. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00110 
APPEAL AGAINST THE DECISION MADE ON 4 JUNE 2010 TO REQUIRE THE TAKING OF ANNUAL LEAVE 

WHILE ON SECONDMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN JAMES ROSS 
APPLICANT 

-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
HEARD TUESDAY, 25 JANUARY 2011 
DELIVERED FRIDAY, 11 FEBRUARY 2011 
FILE NO. PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00110 
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CatchWords Industrial Law (WA) - Public Service Appeal Board - Application for an extension of time to appeal 
decision in relation to an interpretation of s 66 of the Public Sector Management Act 1994 (WA) - 
Relevant principles to be applied discussed - turns on own facts - Industrial Relations Act 1979 (WA) 
s 27, s 27(1)(n), s 29(1)(b)(i), s 29(2), s 29(3), s 80I, s 80I(1)(a), s 80J; Public Sector Management Act 
1994 (WA) s 66, s 102; Industrial Relations Commission Regulations 2005 (WA) reg 107(2). 

Result Application to extend time granted 
Representation  
Applicant Ms P Giles (of counsel) 
Respondent Mr R Andretich (of counsel) 
 

Reasons for Decision 
1 These are the unanimous Reasons for Decision of the Public Service Appeal Board. 
2 The applicant filed a notice of appeal pursuant to s 80I(1)(a) of the Industrial Relations Act 1979 (WA) (the Act) on 

28 October 2010.  The applicant says the appeal relates to a decision made by the respondent to require him to take paid leave 
whilst undertaking work overseas.  The decision was conveyed to him by email on 4 June 2010 and received by him on or 
shortly after that date.   

3 The applicant is a public service officer.  At the time the decision was made, the applicant was on secondment to Edith Cowan 
University (ECU).  The secondment was arranged pursuant to s 66 of the Public Sector Management Act 1994 (WA) (the PSM 
Act) between early 2007 and 13 August 2010.  Prior to the secondment coming to an end, the applicant held the position of 
Adjunct Associate Professor in the School of Law and Justice at ECU.  When his secondment ended he returned to the 
Department of the Premier and Cabinet.   

4 In February 2010, the applicant sought retrospective approval from the respondent to engage in secondary employment 
pursuant to s 102 of the PSM Act in a letter dated 2 February 2010.  Each of the activities referred to in the letter was work the 
applicant carried out overseas.  The applicant says each of those activities were part and parcel of his role as a senior academic 
with ECU and he was only paid on one occasion for one of those activities.   

5 On 18 February 2010, the respondent wrote to the applicant and informed him, amongst other matters, that he considered it to 
be inappropriate for an officer to be paid when absent from the workplace unless on approved leave or some other approved 
purpose such as professional development.  The respondent informed the applicant that it was his view that the applicant was 
required to submit annual or long service leave applications for each of the activities disclosed by the applicant in the letter of 
2 February 2010.  An exchange of correspondence followed between the parties about this issue and other related matters.  On 
25 May 2010, the respondent wrote a letter to the applicant in which he (the respondent) reiterated his position that whilst the 
applicant undertook external employment for reward or otherwise; and during any Christmas close down and any other 
absences from the workplace; the applicant was required to take leave.  The respondent also informed the applicant in the letter 
dated 25 May 2010 that he had directed the human resources services branch to reduce the applicant’s accrued annual leave by 
93 days’ annual leave.  The days for which leave was to be deducted were set out in a document as two tables; the first table 
was titled, ‘Schedule of Days Absent from Workplace (Overseas) – G Ross’ and the second table was titled, ‘Schedule of Days 
Absent from Workplace (ECU Christmas closure) – G Ross’ (the May 2010 Schedule).  That document was attached to the 
letter dated 25 May 2010.  The document related to dates when work was performed overseas between 6 July 2009 and 
12 February 2010 and Christmas closures of ECU in 2007, 2008 and 2009. 

6 When the applicant gave evidence, he said that he responded to the letter dated 25 May 2010 on the day he received it and in 
his response he requested that whilst dispute resolution steps were taking place, the deduction of leave credits and other 
matters be held in abeyance, pending further discussions with Professor Stoney from ECU.  He also said when giving evidence 
that he was aware that discussions had taken place between Mr Greg Moore from the Department of Premier and Cabinet and 
Professor Stoney but he was unaware of the outcome of those dicussions. 

7 On 3 June 2010 by email the applicant informed Mr Moore that on 5 June 2010 he intended to leave for Kenya where he would 
be joined shortly thereafter by a colleague from ECU who was a joint investigator in a research project into Somali pirates.  
The applicant also stated in the email that the project was an approved university activity, had obtained ethics approval on 
8 March 2010 from the ECU Human Research Ethics Committee and travel approval had been granted by Professor Stoney 
and Professor Arshad.  His return date was scheduled for Saturday, 26 June 2010. 

8 On 4 June 2010, Mr Moore replied by email to the applicant.  In the email he said that he had discussed the Kenyan trip with 
the respondent and conditional approval had been given for the applicant to attend the Kenyan research project from 5 June 
2010 to 25 June 2010 on the basis that the applicant did not receive or accept any other payment for his work other than 
payment by Department of the Premier and Cabinet for the period of his absence; and his period of absence was to be covered 
by being on leave.  The applicant responded on the same day to Mr Moore by email and stated that whilst he had no alternative 
but to comply with the direction to take leave for the next three weeks whilst he was on university approved research, it was 
something he would look to discuss further at a later time.  The applicant testified that he felt compelled to file a leave 
application in June 2010 to cover the period he was to be in Kenya even though he was in dispute with the respondent about 
the taking of leave.   

9 On 21 June 2010, the applicant submitted an application for annual leave from 7 June 2010 until 2 July 2010 for four weeks’ 
leave.  In an email attached to the application for leave, he stated that it was for three weeks’ annual leave as directed and a 
further one week’s leave.   
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10 On 12 August 2010, the applicant wrote to the respondent in a letter stating: 
I write seeking your advice as to whether, and to what extent, any leave deductions have been made against my credits for 
approved university activities I undertook while fulfilling my function as an academic on secondment at ECU. 

11 When the applicant gave evidence about the letter of 12 August 2010, he said the consequence of his letter was that an email 
was sent from Mr Moore to a human resources officer at the Department of the Premier and Cabinet, Ms Kathryn Andrews, 
requesting her to provide the information requested.  The applicant then said that within a week he received a copy of a 
schedule of leave to be deducted.  Shortly thereafter he received a payment summary dated 19 August 2010, which set out 
deductions from his annual leave entitlements and salary adjustments in respect of the periods of time that he undertook the 
activities set out in the letter to the respondent dated 2 February 2010 and for ECU Christmas close downs.  The schedule that 
the applicant referred to in his evidence was identical to the May 2010 Schedule attached to the respondent’s letter to the 
applicant dated 25 May 2010.  When cross-examined, the applicant conceded that he had received a copy of the May 2010 
Schedule when he received a copy of the letter from the respondent dated 25 May 2010.  He also conceded that both the 
schedule he says he received in August 2010 and the May 2010 Schedule were the same.   

12 The applicant says that the dispute in relation to the taking of annual leave whilst carrying out research work was not resolved 
in August 2010 so he sought to resolve those issues when he sent the letter to the respondent on 12 August 2010.  It is common 
ground that the May 2010 Schedule did not refer to any leave taken by the applicant in June 2010 and July 2010.   

13 The applicant also gave evidence that as a result of this issue and a number of other disputes he had with the respondent, his 
mental health had started to deteriorate before he went to Kenya.  The applicant has been under the care of a psychiatrist, 
Dr Woodall, since May 2006.  On 20 August 2010, Dr Woodall provided the applicant with a medical certificate stating he was 
unfit for work from 23 August 2010 to 23 September 2010 inclusive.   

14 A medical report dated 24 January 2011 by Dr Woodall was tendered into evidence on behalf of the applicant.  In the report 
Dr Woodall states as follows: 

During 2006 Mr Ross commenced some part-time work at Edith Cowan University.  He gradually increased his work 
load and advised me that he was developing courses, putting forward research proposals, conducting lectures and 
tutorials, attending conferences and presenting papers.  
He commenced some work with the UN in Africa and when reviewed by me on the 26th of May 2010 reported that he was 
busy at the University and enjoying his work with the UN.  He experienced some difficulty with concentration and 
written work and tended to have a disrupted sleep pattern with waking at 3 to 4am.  He felt the lack of sleep was 
interfering with his concentration and at times he felt flat.  Anxiety attacks were occurring infrequently and Bromazepam 
would settle them well.  He tended to lack motivation to undertake tasks around his home.  He was prescribed the 
hypnotic Zolpidem to assist with his sleep. 
On review on the 18th of August 2010 he reported that Zolpidem was working well.  He informed me that the Department 
of Premier and Cabinet had decided to cease his secondment to the University.  Prior to commencing on Monday 16th 
August he attempted to determine what his tasks and role would be and became increasingly anxious.  At the time of my 
review he had taken some sick leave as he felt unable to remain at work reporting high levels of anxiety, intense itching 
and difficulty concentrating.  His office was on the HR floor where he was apprehensive about coming into contact with 
certain staff.  At that interview he presented as very tense, agitated and tearful at times. 
Mr Ross agreed that he would try to remain in his new workplace despite his difficulties however on Friday 20th August 
contacted me and stated that he felt significantly worse and that his condition was deteriorating.  I therefore issued a 
medical certificate for the period 23rd of August to 17th September, 2010. 
I have continued to review Mr Ross and he continues to report frustration that he is being given no duties to undertake 
and that his requests to undertake meaningful activity such as Guest Lecturing, were refused by his employer.  He 
reported problems with headaches, itchiness and high levels of anxiety manifest by hypervigilence and a heightened 
startled response.  He finds it difficult to motivate himself to do anything, reports difficulties with concentration and 
advised me that his General Practitioner had informed him that his blood pressure was elevated.  He reported a sense of 
doom and was concerned that he was beginning to isolate himself and not wanting to talk to people. 
At the time of my last review on 14th January 2011 there had been little change.  Mr Ross was continuing to manage his 
symptoms with Zolpidem to assist with sleep and Bromazepam for high levels of anxiety.  Terfenadine was prescribed to 
assist with his itchiness.  His anxiety symptoms if anything were worse and he reported feelings of nausea when heading 
towards the office with feelings of vomiting when approaching the building. 
… 
Mr Ross is suffering from a psychiatric condition.  His current symptoms are consistent with a diagnosis of Adjustment 
Disorder with depressed and anxious mood.  Factors that have contributed to his condition are his previous psychiatric 
condition of Major Depressive Disorder which was in partial remission at the time of his work relocation on 16th August 
2010.  I could identify no other factors including financial stresses, medical illness or family disruption that has 
contributed to his condition.  In my opinion his disorder has arisen solely as a result of his work. 

15 On 10 September 2010, the applicant wrote to the respondent informing him he was on sick leave and the reasons for this.  On 
or about 12 September 2010, the applicant sought a meeting with the Director General.  A meeting was held on Friday, 
16 September 2010, but no resolution of any issue in dispute was reached.   

16 Whilst still on sick leave, the applicant departed for Canada on Monday, 19 September 2010.  The applicant went to Canada as 
it had been arranged for some time that he attend an international conference in Canada in Niagara Falls being conducted by 
the International Institute of Special Needs Offenders.  The applicant was a keynote speaker at that conference.  He had sought 
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and obtained approval from the respondent to attend the conference in Canada in late July 2010.  The applicant had booked and 
paid for the airfare to be subsequently reimbursed by the International Institute of Special Needs Offenders and the applicant 
said he felt obliged to attend.  The applicant and his wife took a short holiday in Canada and the United States because the 
applicant had been directed by the respondent to attend the conference on his annual leave.  The applicant returned to Australia 
on 5 October 2010 and returned to work on 6 October 2010.  When he returned he was still unwell, suffering from depression 
and anxiety. 

17 The applicant filed the appeal in this matter on 26 October 2010.  The applicant had earlier filed other appeals in respect of 
other matters.  In particular, the applicant had filed PSAB 17 of 2010 on 23 August 2010 which seeks to challenge the 
respondent’s decision to require the deduction of leave credits in respect of the activities undertaken by the applicant that were 
set out in the letter dated 2 February 2010.  He also filed PSAB 18 of 2010 on 23 August 2010.  PSAB 18 of 2010 deals with a 
matter that is unrelated to the issues raised in PSAB 17 of 2010. 

18 When the applicant gave evidence he said that: 
(a) his medical condition was such that it was almost if he was two different people; 
(b) being gainfully employed helps him and he was able to function very well in his duties when he worked at ECU 

because it was a very supportive environment; 
(c) he became very distressed when he dealt with any correspondence from the respondent’s department because of 

the way in which he was treated by the respondent; 
(d) he was placed in an office with no work to do on his return from the secondment, and that this had occurred prior 

to him being seconded to ECU; 
(e) the consequences of his mental illness was that at times he was able to deal with documents.   

19 The applicant conceded that when he was in Kenya he could have filed an appeal but said sometimes he cannot confront issues 
and that he did not know whether he should file an appeal or not and he was never certain what the Department of Premier and 
Cabinet was going to do about deducting leave for the earlier activities.  The applicant was unable to explain why he could file 
an appeal in relation to deduction of leave for the earlier activities raised in the letter dated 2 February 2010 on 23 August 
2010, but not an appeal in relation to this matter.  He said, however, by the time he re-commenced work at the Department of 
Premier and Cabinet he was an ‘absolute mess’. 

20 The applicant seeks an extension of time for the filing of his appeal to 28 October 2010 because, during the period prescribed 
by the regulations and after that time: 

(a) he was absent from Western Australia attending to commitments pursuant to his obligations to ECU; 
(b) he was suffering from major depression and anxiety and on sick leave; and 
(c) the respondent, by provision of an incorrect schedule of days to be deducted from leave credits misrepresented the 

position concerning the applicant’s leave credits. 
21 The applicant says that the respondent will suffer no prejudice in the granting of the application to extend time.  The applicant 

points out the issues raised in this matter are almost identical to the facts and the law raised in PSAB 17 of 2010. 
22 The applicant’s counsel submits that the medical evidence about the state of the applicant’s mental health and together with the 

applicant’s own evidence about how difficult it was to deal with correspondence with the Department of Premier and Cabinet 
and his declining mental health is compelling.  It is also said on behalf of the applicant that the entire matter dealing with the 
terms and conditions of the secondment to ECU should be put before the Public Service Appeal Board in order for it to 
determine the entire matter on principles of justice and equity as required by s 27 of the Act.   

23 The respondent points out that the issue of whether leave should or should not be taken when the applicant undertook work 
overseas commenced with the letter the applicant sent to the respondent on 2 February 2010 when the applicant belatedly 
applied for the consent of the respondent to engage in external activities.  The respondent in a letter dated 18 February 2010 
informed the applicant in no uncertain terms that if he was to engage in this type of work he was required to seek approval and 
the work was required to be done during leave approved by the respondent.  The applicant was not happy with that direction 
and a further letter was sent by the respondent on 15 March 2010 which reiterated the respondent’s position.  That letter still 
did not put the matter to rest and the respondent reiterated his position again on 25 May 2010.  The respondent says the letter 
dated 25 May 2010 constitutes the decision of the respondent, the applicant seeks to challenge within the meaning of 
s 80I(1)(a) of the Act, as the letter indicated in no uncertain terms that any further work to be engaged by the applicant outside 
of work in ECU required leave and would have to be carried out in his own time.  The respondent however also contends that 
even if the ‘decision’ was made when the applicant was sent an email from Mr Moore on 4 June 2010, the application for leave 
to appeal is still well out of time. 

24 The respondent says that the letter sent by the applicant on 12 August 2010 which related to advice sought as to whether, and 
to what extent, any leave deductions remained against the applicant’s leave credits for approved ECU activities, was a different 
issue and related to the absences raised in the letter dated 2 February 2010.  The respondent points out the applicant may have 
used the May 2010 Schedule as a basis of grounds in appeal in PSAB 17 of 2010, but the May 2010 Schedule was provided on 
or about 25 May 2010 and did not refer to the June 2010 annual leave as it preceded the leave the subject of this application.  
Whilst the respondent concedes the issues raised in this matter are similar to those raised in PSAB 17 of 2010 the respondent 
says that PSAB 17 of 2010 is also incompetent as it has been commenced out of time without leave.   

25 The respondent also says that the applicant’s contention that he was ill and was unable to attend to an appeal cannot be made 
out because the applicant filed PSAB 17 of 2010 and PSAB 18 of 2010 on 23 August 2010 which was precisely the time when 
the applicant was off work sick and had a medical certificate indicating total unfitness for work.  The respondent also contends 
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that the Public Service Appeal Board should disregard the medical evidence as a reason why the applicant did not do things in 
time as he was capable of attending to work outside of Australia in relation to matters that interested him.   

26 The respondent also points out that the time which has elapsed since the decision was made is not insignificant and the 
secondment to which the dispute relates ended approximately two months before the application was filed.  Consequently the 
respondent says in all the circumstances the applicant fails to discharge the onus upon him to establish that is fair in all of the 
circumstances to extend time to file the appeal.   

Legal Principles 
27 Section 80J of the Act provides that an appeal under s 80I of the Act shall be instituted in the prescribed manner and within the 

prescribed time.  The prescribed time is 21 days after the date of the decision: reg 107(2) Industrial Relations Commission 
Regulations 2005 (WA).  Pursuant to s 27(1)(n) of the Act, the Public Service Appeal Board may extend the time prescribed 
for instituting an appeal under s 80I of the Act:  Dehnel v Dr Neale Fong, Director General, Department of Health (2006) 86 
WAIG 3310. 

28 In Nicholas v Department of Education and Training (2008) 89 WAIG 817 the Public Service Appeal Board considered the 
principles that apply to extensions of time in unfair dismissal proceedings before the Commission pursuant to s 29(3) of the 
Act and were established in Malik v Paul Albert, Director General, Department of Education of Western Australia  (2004) 
84 WAIG 683 [11].  In Nicholas the Public Service Appeal Board held at [12]: 

Whilst the principles in Malik may be of some assistance in the present context, a more apposite approach in our view, 
given the range of different decisions from which persons may commence appeal proceedings under s 80I of the Act, and 
where the exercise of the statutory power to extend any prescribed time by s 27(1)(n) of the Act is under consideration, is 
that applicable to extensions of time to appeal and institute proceedings generally. 

29 Although we agree that the principles applicable to extensions of time to appeal and institute proceedings generally should be 
applied to applications to extend time to institute an appeal under s 80J of the Act, we do not agree that the principles 
considered in Malik may be of assistance when considering an application to extend time to file an appeal under s 80I of the 
Act.  As observed by McLure J in Aurion Gold v Bilos [2004] WASCA 270; (2004) 84 WAIG 3759, compliance with s 29(2) 
and s 29(3) of the Act constitutes an essential preliminary to the exercise of the Commission’s jurisdiction.  Consequently 
s 27(1)(n) of the Act has no application to an extension of time to refer a claim of unfair dismissal under s 29(1)(b)(i) of the 
Act as s 29(3) of the Act expressly provides that the Commission may accept a referral out of time if the Commission 
considers that it would be unfair not to do so.   

30 A public service officer has a right of appeal under s 80I of the Act but the Public Service Appeal Board may exercise its 
discretion to refuse leave to extend time to file an appeal if an appeal is not filed within the time prescribed.  Section 80J of the 
Act when read with the power to extend the Act in s 27(1)(n) of the Act creates a discretion to extend time in relation to a 
matter already within jurisdiction.  As the Public Service Appeal Board observed in Dehnel the observations of McLure J in 
Bilos at [28] – [29] make it plain that [66]: 

[T]he provisions of s.29(2) and (3) are to be distinguished from the provisions of s.80J.  There is no prohibitive language 
in its terms.  They are directory and procedural, being that ‘[a]n appeal under 80I … shall be instituted in the prescribed 
… time’ (underlining added).  There is no requirement for what the respondent refers to as the ‘enabling’ provisions of 
s.29(3) in s.80J as the language used in s.29(2) and (3) is significantly different to that in s.80J and Regulation 107(2).  
Section 29(2) is subject to subsection (3), so the two subsections must be read together.  As McLure J said, if the 
legislature had intended to change the previously prohibitive character of s.29(2) ‘from substantive to procedural, it is to 
be expected that the general provision in s 27(n) to extend time would apply.’  In that case subsection (3) would be 
unnecessary.  She went on to note the use of language which distinguished jurisdictional from procedural requirements. 

31 The principles to be applied by the Full Bench when considering whether to grant leave to file an appeal out of time are in our 
opinion the principles that should be applied to applications to extend time for filing an appeal under s 80I of the Act.  These 
principles were set out by the Industrial Appeal Court in Cousins v YMCA of Perth [2001] WASCA 374; (2001) 82 WAIG 5 
where the Presiding Judge, Kennedy J referred to the decision of the High Court in Gallo v Dawson (1990) 64 ALJR 458, 
where he said [37] and [39]: 

In Gallo v Dawson (1990) 64 ALJR 458, McHugh J said, at 459, in relation to an extension of time for appealing from a 
single Justice under the High Court Rules: 

‘The discretion to extend time is given for the sole purpose of enabling the Court or Justice to do justice between 
the parties: see Hughes v National Trustees Executors & Agency Co of Australasia Ltd [1978] VR 257 at 262.  
This means that the discretion can only be exercised in favour of an applicant upon proof that strict compliance 
with the rules will work an injustice upon the applicant.  In order to determine whether the rules will work an 
injustice, it is necessary to have regard to the history of the proceedings, the conduct of the parties, the nature of 
the litigation, and the consequences for the parties of the grant or refusal of the application for extension of time: 
see Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 92; Jess v Scott (1986) 12 FCR 187 at 
194-195.  When the application is for an extension of time in which to file an appeal, it is always necessary to 
consider the prospects of the applicant succeeding in the appeal: see Burns v Grigg [1967] VR 871 at 872; 
Hughes, at 263-264; Mitchelson v Mitchelson (1979) 24 ALR 522 at 524. It is also necessary to bear in mind in 
such an application that, upon the expiry of the time for appealing, the respondent has 'a vested right to retain the 
judgment' unless the application is granted: Vilenius v Heinegar (1962) 36 ALJR 200 at 201.  It follows that, 
before the applicant can succeed in this application, there must be material upon which I can be satisfied that to 
refuse the application would constitute an injustice.’ 

… 
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As was emphasised by McHugh J in Gallo v Dawson (supra), the discretion to extend time is given for the sole purpose 
of enabling the Court (or, in this case, the Industrial Relations Commission) to do justice between the parties, and the 
discretion can only be exercised in favour of an applicant upon proof that strict compliance with the rules will work an 
injustice upon him.  One of the relevant factors relates to what the consequences will be of the grant or refusal of the 
application for an extension of time.  Another relevant factor for granting an extension of time is that the proposed appeal 
has some prospects of success, whilst conceding, as Brennan CJ and McHugh J said in Jackamarra v Krakouer, that an 
appellate court can only assess the merits in a fairly rough and ready way, because otherwise the court would have to 
conduct a full rehearsal for the appeal. 

Conclusion 
32 When the reasoning in Gallo is applied to this application the following matters are relevant. 
(a) Consequences of the Grant or Refusal of the Application for an Extension of Time 
33 As a consequence of the commonality of the issues in PSAB 17 of 2010 and PSAB 21 of 2010, these appeals have been listed 

for hearing to be heard together and it is contemplated that if leave to appeal is granted in this matter, then PSAB 22 of 2010 
will be heard together with PSAB 17 of 2010 and PSAB 21 of 2010.   

34 If an extension of time is refused, the applicant will be unable to challenge the decision of the respondent to require him to take 
annual leave whilst he undertook external activities in Kenya.  Although a similar issue is raised in PSAB 17 of 2010, the 
respondent has indicated that the appeal has also been commenced out of time.  If leave to extend time is granted in this matter 
the resolution of the issues in dispute between the applicant and the respondent in PSAB 17 of 2010 and PSAB 21 of 2010 are 
not likely to be extended or enlarged as there is an overlap in the legal and factual issues raised in the appeal in this matter and 
PSAB 17 of 2010.  There is also an overlap in the issue of law raised in respect of s 102 of the PSM Act in PSAB 21 of 2010.  
PSAB 21 of 2010 deals with an application for external employment under s 102 of the PSM Act.   

(b) Prospects of Success of the Appeal 
35 The parties have not raised any issue in this application which go to the prospects of the appeal.  Although the Public Service 

Appeal Board has insufficient material before it to make any judgment about the prospects of the appeal, it is apparent from the 
issues raised in the notice of appeal and the notice of answer that the appeal raises an important issue about the terms and 
conditions of employment that attach to a secondment of a public service officer under s 66 of the PSM Act and whether it is 
necessary to obtain approval under s 102 of the PSM Act for work that is to take place outside Western Australia and is 
authorised by an agency to which a public service officer is seconded to.   

(c) History of the Proceedings  
36 The delay by the applicant in filing the appeal is considerable.  If it can be said the letter dated 25 May 2010 is the ‘decision’ 

that is the subject of the appeal under s 80I(1)(a) of the Act, the appeal was filed 19 weeks and two days out of time.  If the 
‘decision’ challenged in this appeal was made on 4 June 2010, the appeal was filed 17 weeks and four days out of time.  
Notwithstanding the delay, the evidence of the applicant and correspondence between the parties indicates that from 
2 February 2010 until at least 16 September 2010 when he met with the respondent that the applicant had made it plain to the 
respondent that he disputed the decision. 

37 As to the applicant’s evidence about the delay, we found the evidence given by the applicant that he was uncertain whether 
leave would be deducted for the July 2010 leave as he did not receive a schedule until sometime in late August 2010 to be 
unsatisfactory.  We also found his evidence that he was uncertain whether leave credits would be deducted by the respondent 
for the time spent in Kenya in July 2010 to be unsatisfactory.  It is clear that the May 2010 Schedule which was provided to 
him in May 2010 did not relate to leave taken by him in July 2010 but related to the activities disclosed by him in the letter 
dated 2 February 2010.  Further, the May 2010 Schedule was provided to him with the letter dated 25 May 2010 which was 
prior to him informing the respondent that he was intending to travel to Kenya in July 2010.  Consequently, we reject the 
applicant’s evidence and the submission made on his behalf that the respondent had misrepresented the position concerning the 
applicant’s leave credits. 

38 We do, however, accept the submission that the applicant’s mental health was deteriorating in June 2010 and continued to 
deteriorate when he returned to the Department of Premier and Cabinet on 16 August 2010.  We also accept that although he 
returned to work after being on sick leave from 23 August 2010 until 23 September 2010 he found it difficult to deal with 
correspondence in respect of dealings with the issues in dispute with the respondent.  His evidence about this is corroborated 
by the medical evidence contained in the report of Dr M D Woodall who reports that the applicant is suffering from an 
Adjustment Disorder with depressed and anxious moods. 

39 We are not, however, satisfied that because of the applicant’s illness that he was incapable of filing an appeal until 28 October 
2010 as the applicant had filed PSAB 17 of 2010 and PSAB 18 of 2010 on 23 August 2010.  The applicant’s evidence was 
simply that on some days he could not deal with correspondence from the Department of Premier and Cabinet not that he was 
unable to deal with correspondence about the trip to Kenya in July 2010 for substantial periods of time.  Consequently, we are 
not satisfied his explanation for the delay is reasonable.  We also take into account that he was capable of travelling to Canada 
from 19 September 2010 until 5 October 2010.   

40 Although a lengthy delay in filing the appeal without a reasonable explanation for the delay militates against the granting of 
the application for an extension of time, that is not the only factor that the Public Service Appeal Board must consider.  Whilst 
a lengthy delay without a reasonable explanation for the delay would usually warrant dismissal of an application to extend time 
to file an appeal under s 80I of the Act, there are four important factors in this matter that strongly favour granting an extension 
of time.  The first is that although the respondent contends that PSAB 17 of 2010 has also been filed out of time the hearing of 
this appeal will not substantially add to the hearing and determination of the issues in dispute in PSAB 21 of 2010 (or PSAB 17 
of 2010 if that appeal proceeds).  Secondly, there is no evidence that the respondent will incur any prejudice if this appeal is to 
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be heard and determined.  Thirdly, if the application is refused the applicant will be left without redress in relation to the leave 
taken to attend research activities in Kenya whilst on secondment to ECU.  Fourthly, it is an important principle and of great 
weight that the entitlement to annual leave is a fundamental right and entitlement of a public service officer and indeed of all 
employees.  What conditions should attach to the taking of annual leave when the applicant was on secondment is an issue of 
some importance and is an issue that warrants resolution.  For these reasons we are of the opinion that the time within which to 
lodge the appeal should be extended to 28 October 2010. 

 
 

2011 WAIRC 00115 
APPEAL AGAINST THE DECISION MADE ON 4 JUNE 2010 TO REQUIRE THE TAKING OF ANNUAL LEAVE 

WHILE ON SECONDMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN JAMES ROSS 
APPLICANT 

-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00115 
 

Result Application to extend time granted 
Representation 
Applicant Ms P Giles (of counsel) 
Respondent Mr R Andretich (of counsel) 
 

Order 
HAVING heard Ms P Giles (of counsel) on behalf of the applicant and Mr R Andretich (of counsel) on behalf of the respondent, 
the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders:— 

THAT the time for filing of PSAB 22 of 2010 be extended to 28 October 2010. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00162 
APPEAL AGAINST THE DECISION MADE ON 1 JUNE 2010 RELATING TO CONSULTATION WITH EMPLOYER 

RE SEVERANCE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL ROBERT WINZER 
APPELLANT 

-v- 
DEPARTMENT OF PLANNING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR P STEWART - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NO PSAB 12 OF 2010 
CITATION NO. 2011 WAIRC 00162 
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Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 17th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders:  

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 

2011 WAIRC 00178 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VIRGINIA MIDORI BOWER 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSA 70 OF 2007 
CITATION NO. 2011 WAIRC 00178 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS on the 28th day of February 2011 the applicant’s representative advised the Public Service Arbitrator in writing that she 
wished to discontinue the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 419 
 

2011 WAIRC 00177 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FRANCES ELIZABETH PHILLIPS 
APPLICANT 

-v- 
MINISTER FOR HEALTH IN RIGHT OF THE METROPOLITAN HEALTH SERVICE, NORTH 
METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSA 87 OF 2005 
CITATION NO. 2011 WAIRC 00177 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS on the 28th day of February 2011 the applicant’s representative advised the Public Service Arbitrator in writing that she 
wished to discontinue the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00171 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN ROSS 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 1 MARCH 2011 
FILE NO PSA 22 OF 2010 
CITATION NO. 2011 WAIRC 00171 
 

Result Application dismissed 
 

Order 

WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 

WHEREAS on the 2nd day of June 2010 and the 2nd day of August 2010 the Public Service Arbitrator convened conferences for the 
purpose of conciliating between the parties; and 

WHEREAS at the conclusion of the latter conference the applicant sought time to consider his position; and 

WHEREAS on the 23rd day of February 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00136 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVE MARTYN WHITFORD-HARVEY 
 AUBREY BIRKELBACH, PH. D 
 PETER BRASH 
 D'ARCY KEVIN SPIVEY 

APPLICANTS 
-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD BY WRITTEN SUBMISSIONS  
 6 DECEMBER 2010, 13 DECEMBER 2010, 12 JANUARY 2011, 10 FEBRUARY 2011 
DELIVERED FRIDAY 18 FEBRUARY 2011 
FILE NO. PSA 34 OF 2010, PSA 35 OF 2010, PSA 36 OF 2010, PSA 37 OF 2010 
CITATION NO. 2011 WAIRC 00136 
 

CatchWords Public Service Arbitrator – Reclassification – Arbitrator – Specified Callings – Legal practitioners – 
Legal officers – Principles of equity and merit – Memorandum of Understanding – Temporary special 
allowance – Industrial Relations Act 1979 s 80E, s 80E(2)(a), s 80F(2) – Public Service Award 1992 cl 
11, cl 12 – Workers’ Compensation Reform Act 2004 s 130, s 130 cl 286(3), s 188(2) – Workers’ 
Compensation and Injury Management Act 1981 

Result Temporary special allowance granted 
Representation  
Applicants Dr A Birkelbach as agent 
Respondent Mr A Dores as agent 
 

Reasons for Decision 
1 The applicants occupy positions of arbitrator within the Dispute Resolution Directorate (DRD) of WorkCover WA.  These 

positions are classified at level 9 under the general division of the Public Service Award 1992 (the Award).  They seek 
reclassification to or recognition of equivalency to specified calling level 6.3.   

2 The Public Service Arbitrator’s jurisdiction to deal with these claims relies upon s 80E of the Industrial Relations Act 1979 
(the Act), which is an exclusive jurisdiction to enquire into and deal with an industrial matter.  By virtue of s 80F(2), the 
applicants are able to refer the particular type of industrial matter set out in s 80E(2)(a) being: 

“[A] claim in respect of the salary, range of salary or title allocated to the office occupied by a government officer and, 
where a range of salary was allocated to the office occupied by him, in respect of a particular salary within that range of 
salary allocated to him”.   

3 The applications rely on principles of equity and merit to justify their claims not on an increase in work value.  Therefore, 
Principle 6 – Work Value Changes of the Statement of Principles – July 2010 arising from the 2010 State Wage Case ([2010 
WAIRC 00337]; (2010) 90 WAIG 568) is not relevant to these claims (see also Health Services Union of Western Australia 
(Union of Workers) v Director General of Health as Delegate of the Hon Minister for Health in his incorporated capacity 
under s.7 of the Hospitals and Health Services Act 1927 (WA) as the Metropolitan Health Service ([2007 WAIRC 00396]; 
(2007) 87 WAIG 737).  

4 The history of the applicants’ appointments includes that they were each employed as a review officer immediately prior to the 
coming into operation of s 130 of the Workers’ Compensation Reform Act 2004 (the Reform Act).  This Act amended the 
Workers’ Compensation and Injury Management Act 1981 in a number of respects, including by providing for the appointment 
of arbitrators whose work effectively replaced that of review officers.  The Reform Act required that: 
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“A person cannot be approved as an arbitrator unless the person is a legal practitioner” (s 130 cl 286(3) the Reform Act).  
5 Specific provision was also made by s 188(2) of the Reform Act to provide that those officers of WorkCover WA who 

immediately before the coming into operation of s 130 of the Reform Act were review officers, were taken to be eligible for 
approval for appointment under s 286(3) of the Workers’ Compensation and Injury Management Act 1981 as arbitrators, 
notwithstanding that they were not legal practitioners.   

6 The issue in this case has arisen because those arbitrators who are legal practitioners have in recent years received the benefit 
of their positions being recognised as the specified calling of legal officer in the specified callings of the Award.  The effect of 
this is that those arbitrators whose positions have been recognised as the specified calling of legal officer receive a higher rate 
of salary than those who are not qualified as legal officers and therefore are still within the general salary scale of the Award, 
and those are the applicants in this case.   

7 This is the basis upon which the applicants say that their positions should be reclassified to specified calling level 6.3 to 
provide that they are recognised at the same level as their colleagues who perform the same duties. 

8 Same Duties 
The applicants also say in their submission: 

“20.  In operation Arbitrators, whether a legally qualified upon appointment, or appointed per transitional 
arrangements in the legislation, receive file allocations randomly.  There is no discernible pattern in which any 
arbitrator will receive more of a particular type of dispute than another, although it is possible for the Director 
to make allocations as the Director sees fit.”   

9 The applicants also provided a statement from Mark Charsley, Coordinator, Registry, of the DRD at WorkCover WA.  
Mr Charsley says that he oversees the work of the DRD registry staff, that the Registry receives new applications from parties 
in dispute over workers’ compensation matters and that officers of the Registry, on instruction from the Director, DRD, assign 
the files to an arbitrator.  He says that the assignment is made in a rotational fashion to the arbitrators and that whilst 
allocations are restricted to reflect periods of extended leave and whether the arbitrator is part-time or full-time, that “[w]hen 
allocating files the registry officers do not distinguish between the arbitrators who are legal practitioners and those who were 
appointed who were formerly review officers.”   

10 The respondent has not challenged this submission or Mr Charsley’s statement.  
11 Those circumstances indicate that the applicants perform the same work, in accordance with the legislation, as do those 

arbitrators who are recognised as legal officers on the basis of being legal practitioners, and there is no distinction between 
them in terms of the type and complexity of work allocated to them.   

Specified Calling 
12 I note that on 13 March 2008 the Public Service Arbitrator issued an order [2008 WAIRC 00160] reflecting an agreement in 

principle, between The Civil Service Association of Western Australia Incorporated and the Department of Consumer and 
Employment Protection and Others, set out in a Memorandum of Understanding (MOU), for the resolution of a dispute 
between the parties in respect of applications to amend the Award and the Government Officers Salaries Allowances and 
Conditions Award 1989.  The MOU between the parties included that they had agreed salary rates applicable to specified 
callings occupations contained within the two awards and amendment of the level descriptions of the specified calling salary 
schedule.  The MOU was said to be “in full and final settlement of all work value changes that occurred prior to the date of this 
MOU and all other claims in relation to specified calling rates of pay unless agreed between the parties.” 

13 The MOU also identified a number of issues for resolution including an agreed definition of “specified calling” and a 
procedure for the establishment of new specified callings.   

14 It was as a consequence or as a part of the process associated with this MOU that the positions of those arbitrators who were 
qualified as legal practitioners were recognised as legal officers in accordance with the specified calling provisions.   

15 I note at this point that there is no indication that the parties have reached an agreement on a new definition of specified 
calling, however, the Award as it stands provides for specified callings in the following terms:  

“12. - SALARIES SPECIFIED CALLINGS 
(1) Officers, who possess a relevant tertiary level qualification, or equivalent determined by the Executive Director, 

Labour Relations, Department of Consumer and Employment Protection, and who are employed in the callings of 
Agricultural Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental Officer, 
Dietician, Education Officer, Engineer, Forestry Officer, Geologist, Laboratory Technologist, Land Surveyor, 
Legal Officer, Librarian, Medical Officer, Medical Scientist, Pharmacist, Planning Officer, Podiatrist, 
Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor, Medical Imaging Technologist, Nuclear 
Medicine Technologist, Radiation Therapist, Scientific Officer, Social Worker, Superintendent of Education, 
Therapist (Occupational, Physio or Speech), Veterinary Scientist, or any other professional calling determined by 
the Executive Director, Labour Relations, Department of Consumer and Employment Protection, shall be entitled 
to annual salaries as contained in Schedule B. 

(2) …  
(3) The Executive Director, Labour Relations, Department of Consumer and Employment Protection shall be 

exclusively responsible for determining the relevant acceptable qualifications for appointment for the callings 
covered by this clause and shall maintain a manual setting out such qualifications. 

(4) …  
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(5)  … 
(c) Legal Officers - there shall be for the calling of Legal Officer an additional salary point which shall be 

the salary applicable to Level 9 (maximum) plus a special allowance equivalent to half the difference 
between Level 9 (maximum) and Class 1. 

…”  
16 An examination of clause 12 – Salaries Specified Callings, subclauses (1) and (3) of the Award in particular, shows that to 

meet the requirements of a specified calling an officer must possess a relevant tertiary qualification or equivalent.  The relevant 
tertiary qualification or equivalency is determined by the Executive Director, Labour Relations, Department of Consumer and 
Employment Protection (the Executive Director).  The officer must also be employed in one of the listed callings, in this case, 
legal officer.  

17 It is noted that the Executive Director is, according to sub-clause (3), exclusively responsible for determining the relevant 
acceptable qualifications, and for maintaining a manual setting out those qualifications.   

18 The Qualifications Manual referred to provides at page 176 those qualifications for a Legal Officer.  They are: 
“1.  Degree in Law   
  AND   
2.  Admitted to practice in the Supreme Court of Western Australia  
  OR   

  Legal Practitioner from outside the State whose qualifications for admission in Western Australia have been 
approved by the Barrister’s Board”.  

19 The applicants do not possess tertiary qualifications which have been determined by the Executive Director as relevant or 
equivalent to the relevant qualification.  

20 The applicants do not qualify for the definition of legal officer set out in the Qualifications Manual.  Therefore their positions 
cannot be classified as specified callings.  I note that it is not the position of arbitrator which is a specified calling but the 
calling of legal officer.  An arbitrator who holds a qualification as legal practitioner meets that requirement, however an 
arbitrator who does not hold that qualification does not meet the requirements for a specified calling of legal officer.   

21 There has been a good deal of controversy over the years about the fact that there are many occupations within the public 
sector where some officers, qualified and unqualified, undertake much the same work as those who are qualified to meet the 
specified callings test.  The rationale behind this has tended to be that the process of obtaining the qualification, and the 
holding of the qualification, enable the person to perform the work to a higher standard or to bring to it a different and broader 
perspective.  There are many examples of circumstances where some positions are held by officers who meet a specified 
calling criteria and others who do not and the distinction between them is sometimes claimed as being unfair.   

22 It is well known within industrial relations that one of the causes of dissatisfaction and dispute within the workplace is where 
employees undertaking the same work, working side by side, are subject to different conditions and different rates of pay 
without good reason (Chief Executive Officer, Department of Education Services v Civil Service Association of Western 
Australia Incorporated (FB) ([2000 WAIRC 00007]; (2000) 80 WAIG 2827).   

23 For many years the Statement of Principles contained an Inequities Principle which dealt with claims where employees 
performing similar work were paid dissimilar rates of pay without good reason, and set out a series of tests to be applied to 
applications seeking to rectify such inequities. 

24 In this particular case I am of the view that it is unfair for arbitrators, who do not hold qualifications as legal officers, to be 
treated differently from those arbitrators who meet the requirements to be legal officers.  Firstly, the former were recognised by 
the legislature as being appropriate for appointment to the position of arbitrator alongside those who hold the qualification as 
provided in s 188 of the Reform Act.  Secondly, they perform the same work and are allocated work on the same basis as those 
who meet the specified callings requirement.  They are required to perform work of the same nature, bearing the same level of 
responsibility.  Until those arbitrators who are legal practitioners were recognised as occupying the legal officer calling, they 
were classified at the same level and received the same salary.  I see this as a unique situation and not one which would justify 
flow-on to other callings.   

25 Therefore a remedy ought to be provided to the applicants.  The appropriate remedy however is not that their positions be 
classified as specified callings as they do not meet the specified callings requirement of being a legal officer.  As noted earlier, 
the specified calling is not arbitrator but legal officer.  Recognising the position of arbitrator as a specified calling would 
corrupt the integrity of the specified callings and create a precedent which is not my intention.  Therefore I intend to order that 
the applicants receive a temporary special allowance in accordance with Clause 11 – Salaries, subclause (5) of the Award, to 
bring their salaries to the equivalent of that which is paid to those arbitrators who are classified under the legal officer specified 
calling.   
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2011 WAIRC 00146 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVE MARTYN WHITFORD-HARVEY 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 34 OF 2010 
CITATION NO. 2011 WAIRC 00146 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00147 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUBREY BIRKELBACH, PH. D 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 35 OF 2010 
CITATION NO. 2011 WAIRC 00147 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on his own behalf and Ms H Dooley and with her Mr A Dores on behalf of the respondent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00148 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER BRASH 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 36 OF 2010 
CITATION NO. 2011 WAIRC 00148 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00149 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES D'ARCY KEVIN SPIVEY 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 37 OF 2010 
CITATION NO. 2011 WAIRC 00149 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 425 
 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 33/2010 Denise Smith Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Employer 

Scott A/SC Appeal granted 2/03/2011 

PSA 53/2005 Melita Irene 
Brown 

Director General of 
Health as delegate 
of the Minister of 
Health in right of 
the Metropolitan 
Health Service 

Scott A/SC Dismissed 23/12/2010 

PSA 67/2007 Anne Elizabeth 
Steele 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 a 

Scott A/SC Dismissed 25/11/2010 

PSA 68/2007 Christy Ging Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 a 

Scott A/SC Dismissed 25/11/2010 

 

 

EMPLOYMENT DISPUTE RESOLUTION MATTERS—Notation of— 

The following were matters before the Commission under the Employment Dispute Resolution Act 2008 that 
concluded without an order issuing. 
 

 

Application 
Number 

Matter Commissioner Dates Result 

APPL 1/2011 Request for mediation re employee 
entitlements 

Scott A/SC N/A 
 

Discontinued 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00078 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES LUKE BURGE OF BURGE HOLDINGS WA T/A BURGE TRANSPORT 

APPLICANT 
-v- 
HOLMES HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S RFT 21 OF 2010 
CITATION NO. 2011 WAIRC 00078 
 

Result Discontinued 
Representation 
Applicant Mr L Burge 
Respondent Mr R Holmes 
 

Order 
HAVING heard Mr L Burge on behalf of the applicant and Mr R Holmes as on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00156 
REFERRAL OF DISPUTE RE BREACH OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES MKZ TRANSPORT PTY LTD  

APPLICANT 
-v- 
PERTH FREIGHTLINES PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 24 FEBRUARY 2011  
FILE NO/S RFT 38 OF 2010  
CITATION NO 2011 WAIRC 00156 
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Catchwords Owner-driver contract – Referral of dispute regarding breach of contract – Jurisdiction of Tribunal – 
Application to dismiss – Exclusive choice of law clause in contract – Relevant principles of private 
international law – Victorian legislation – Owner-Drivers (Contracts and Disputes) Act 2007 ss 6, 7, 
43, 47; Owner Drivers and Forestry Contractors Act 2005 (Vic) ss 8, 42, 44 

Result Tribunal refrains from further hearing matter 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent Mr D Heldsinger of counsel 
 

                                           Reasons for Decision 
1 This referral to the Tribunal alleges that on or about 14 April 2010 the respondent unlawfully terminated an owner-driver 

contract with the applicant in circumstances entitling the applicant to damages under the Owner-Drivers (Contracts and 
Disputes) Act 2007 (“the OD Act”). 

2 The proceedings have some history.  In application RFT 19 of 2010, proceedings were commenced before the Tribunal by the 
Transport Workers Union of Australia against the respondent on behalf of MKZ Transport Pty Ltd.  By consent order of 
30 November 2010, the Tribunal dismissed that application for want of jurisdiction, on the grounds that the owner-driver, 
MKZ Transport Pty Ltd, was not eligible to belong as a member of the union, and hence the union could not refer the matter to 
the Tribunal on the owner-driver’s behalf. 

3 Other jurisdictional issues were taken in those proceedings. Counsel made written and oral submissions in relation to them, 
which were unnecessary to be determined by the Tribunal in those proceedings. 

4 It was a term of the consent order, that MKZ Transport Pty Ltd reserved the right to refer the matters the subject of the dispute 
in RFT 19 of 2010 to the Tribunal along with the filing and service of particulars of claim and defence respectively.  
Furthermore, submissions made by the parties to the proceedings in RFT 19 of 2010, in relation to jurisdictional issues, were to 
be adopted and applied in any fresh proceedings commenced, with the ability for supplementary submissions to be filed as may 
be required. 

5 These proceedings have accordingly been commenced in accordance with the consent order.   
6 A threshold issue, arising from RFT 19 of 2010, is whether the Tribunal has jurisdiction to hear the applicant’s claim, by 

reason of an exclusive choice of law clause in the owner-driver contract, entered into between the parties.  A copy of the 
contract was tendered as exhibit R1 in RFT 19 of 2010.  I will refer to the relevant provisions below. 

7 With the concurrence of the Tribunal, the parties have requested that this issue be determined as a preliminary point, prior to 
the commencement of the substantive hearing listed for 2-4 March 2011. 

Contentions of Parties 
8 The submissions of the parties in relation to this preliminary issue, as adopted from RFT 19 of 2010, were as follows. 
9 Counsel for the respondent submitted that once a question of jurisdiction has been raised, it is incumbent on the Tribunal to 

determine that issue before exercising its powers to resolve the dispute between the parties. This is undoubtedly correct: 
Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western Australia 
(Association of Workers) (1986) 67 WAIG 325 per Rowland J at 330. 

10 Counsel submitted that by cl 35 of the contract the parties agreed to the exclusive jurisdiction of the courts and tribunals of 
Victoria.  Furthermore, by cl 31 of the contract, a procedure is set out by which disputes are to be resolved arising under the 
contract.   

11 Notably, failing the resolution of a dispute at the initial stages through an initial discussion and Board of Reference, an 
aggrieved party is required to refer an unresolved dispute to the Small Business Commissioner of Victoria. If the dispute still 
remains unresolved, an application can then be made to the Victorian Civil and Administrative Tribunal (“the VCAT”). 

12 Accordingly, on the basis of the terms of the contract, the respondent contended that it was the clear and express intention of 
the applicant and the respondent, that any disputes arising under the contract, including from its termination, would be dealt 
with in Victoria. 

13 The respondent submitted that this is not affected by s 7(1) of the OD Act, in that nothing in cls 31 and 35 of the contract 
operates to exclude, modify or restrict the operation of the OD Act.  Furthermore, nothing in the contract is inconsistent with 
the OD Act or is contrary to it.   

14 There were other submissions made by counsel for the respondent going to jurisdiction.   
15 The first alternative jurisdictional argument was that relating to the provisions of the Owner Drivers and Forestry Contractors 

Act 2005 (Vic) (“the ODFC Act”).  It was contended that s 8(1) of the ODFC Act provides that this legislation will apply to 
owner-drivers who are engaged under an owner-driver contract that is made in Victoria or that is subject to the laws of 
Victoria.   

16 Accordingly, the submission was that as the contract is governed by the laws of Victoria, the dispute between the parties must 
be determined in accordance with the Victorian legislation. 
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17 There was a further submission made about the terms of the ODFC Act.  That was to the effect that by reason of s 6(2)(b) of 
the OD Act, the jurisdiction of the Tribunal was ousted.  As the argument ran, it was contended that the words “an order made” 
in s 6(2)(b) of the OD Act, should properly be construed to mean “an order that could be made”.   

18 It was submitted that this was consistent with a similar provision in the Victorian legislation, and that the Tribunal should, 
accordingly, give the legislation a strained construction to accord with the evident purpose and intent of the provision:  
Bermingham v Corrective Services Commission of New South Wales (1988) 15 NSWLR 292 per McHugh JA at 302. 

19 There were supplementary submissions filed by the respondent on 21 February 2011.   
20 It was further contended that the terms of s 47(3) of the OD Act have the effect of requiring the Tribunal to take into account, 

in determining the present dispute, the agreement of the parties. This includes, as the submission went, the exclusive choice of 
law clause in the contract.  Accordingly, the Tribunal should find that the proper forum for the determination of the dispute is 
the VCAT in Victoria.  

21 It was also re-emphasized by counsel for the respondent that s 7(1) of the OD Act, which provides that no provision in an 
owner-driver contract can restrict the operation of the OD Act, cannot invalidate cl 35 of the contract.  

22 On behalf of the applicant, Mr Dzieciol submitted that on a plain interpretation of the OD Act, applying established principles 
of construction as in Network Ten Pty Limited v TCN Channel Nine Pty Limited (2004) 218 CLR 273, the latter submission of 
the respondent as to the effect of s 6(2) cannot be supported.  It was Mr Dzieciol’s submission that the ordinary and natural 
meaning of the words “an order made” is clear and entirely consistent with the scheme of s 6 of the OD Act as a whole. 

23 Mr Dzieciol submitted that the words used in s 6(2) as to both the New South Wales and the Victorian legislation were 
deliberately drafted in those terms.  It is made clear that there must be either a contract determination on foot under the New 
South Wales legislation, or alternatively, an order actually made under the Victorian legislation, before the ouster of the 
Tribunal’s jurisdiction in s 6(2) can have effect. 

24 In the absence of any admissible evidence led by the respondent that such an order is in effect under the ODFC Act, then 
s 6(2)(b) of the OD Act has no work to do in the present circumstances, according to the applicant. 

25 Insofar as the exclusive jurisdiction clause in cl 35 and the dispute resolution provisions in cl 31 of the contract are concerned, 
Mr Dzieciol submitted that those provisions needed to be read down, given that the Tribunal’s jurisdiction plainly extends to 
the current dispute, by reason of s 6(1) of the OD Act.  That is, in this case, the owner-driver contract was entered into in 
Western Australia and was performed in Western Australia. 

Consideration 
26 In this case, for the following reasons, I conclude that the issue for determination by the Tribunal is not one of absence of 

jurisdiction rather it is one of the exercise of discretion by the Tribunal. 
27 As they have been referred to by counsel in their arguments, and I will be referring to them later in these reasons, ss 6 and 7 of 

the OD Act are as follows: 
6. Application of Act 

  (1) This Act applies to and in relation to owner-drivers who are engaged —  
  (a) under an owner-driver contract that is entered into in Western Australia or that is subject to the 

law of Western Australia; or 
  (b) to transport goods wholly within Western Australia; or 
  (c) to transport goods from Western Australia to another place, or from another place to Western 

Australia, if a substantial part of the services under the owner-driver contract are performed in 
Western Australia. 

  (2) However, this Act does not apply in relation to an owner-driver contract if the owner-driver who is a 
party to the contract has the benefit of, or is otherwise covered by —  

  (a) a contract determination made under Chapter 6 of the Industrial Relations Act 1996 of New 
South Wales; or 

  (b) an order made under the Owner Drivers and Forestry Contractors Act 2005 of Victoria, 
   in relation to the contract. 

7. Act prevails over owner-driver contracts 
  (1) A provision in an agreement or arrangement in force on, or entered into after, the coming into operation 

of this section, whether an owner-driver contract or not and whether in writing or not, that —  
  (a) purports to exclude, modify or restrict the operation of this Act or the code of conduct; or 
  (b) is contrary to or inconsistent with anything in this Act, the code of conduct or an order of the 

Tribunal, 
   has no effect. 
  (2) A provision in an agreement or arrangement that has no effect because of subsection (1) does not 

prejudice or affect the operation of other provisions of the agreement or arrangement. 
  (3) Any purported waiver, whether in an owner-driver contract and whether in writing or not, of an 

entitlement under this Act has no effect. 
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  (4) Despite subsection (1), during the 6 months beginning on and including the day on which this section 
comes into operation, a provision of an owner-driver contract that is contrary to or inconsistent with a 
provision of this Act or the code of conduct prevails to the extent of the inconsistency. 

28 In my view, the Tribunal has jurisdiction to entertain the present application as the application concerns an owner-driver who 
was engaged under an owner-driver contract that was entered into in Western Australia.  Moreover, the contract provided that 
the applicant transport goods wholly within Western Australia.  I am therefore satisfied that the requirements of s 6(1)(a) and 
(b) of the OD Act are met in this case. 

29 I am not persuaded by the respondent’s submissions that s 6(2)(b) of the OD Act should be given the construction that it 
contends.  In my opinion, the language of s 6(2) taken as a whole is clear and it is the language of the statutory provision in 
question that must be the subject of primary focus.  As was said by Kirby J in Network Ten at par 87: 

“I accept wholeheartedly that the contemporary approach of this Court to the interpretation of contested statutory 
language is the purposive approach.  However, adopting that approach does not justify judicial neglect of the language of 
the statute, whether in preference for historical or other materials, perceived legal policy or any other reason.  A purposive 
construction is supported by section 15AA of the Acts Interpretation Act 1901 (Cth), but that section does not permit a 
court to ignore the words of the Act.  Ultimately, in every case, statutory construction is a text based activity.  It cannot be 
otherwise.” 

30 In my view, it is plain that the terms of s 6(2) in particular where in the preamble reference is made to “the benefit of” is 
referring to the existence of a determination or order made under the New South Wales or Victorian legislation respectively.  
The addition of the words “in relation to the contract” in my opinion confirm this interpretation, such that it is clearly referring 
to the operation of a determination or an order, made under the respective legislation, on the relevant owner-driver contract in 
issue. 

31 Additionally, I am not of the view that s 7(1) of the OD Act affects the operation of cls 31 and 35 of the contract.  There is 
nothing in those clauses that expressly purports to exclude, modify or restrict the operation of the OD Act. For the reasons I 
have already expressed, in my view, the OD Act plainly has application to the present dispute, by reason of s 6(1).  

32 The relevant provisions of the owner-driver contract for present purposes are in cls 31 and 35.  They provide as follows: 
“31. DISPUTES PROCESS 
The Parties will engage in the following dispute resolution process if any dispute arises over the terms, performance or 
termination of this Contract 
31.1 Stage 1: Initial Discussion 

The aggrieved party will advise the other party of the concern or problem as soon as possible.  The Parties will 
use their best efforts in good faith to resolve the issue.  Before proceeding to the next stage, the aggrieved party 
must have: 
a) Notified the other party in writing of the dispute; 
b) Advised what they would like to occur to resolve the dispute; 
c) Provided a reasonable time period for resolution; 
d) Accepted any invitation to meet with the other party to attempt to resolve the dispute. 

31.2 Stage 2: Board of Reference 
a) if the matter in dispute Is not settled at the first stage, the Parties may agree to refer the dispute to a 

Disputes Board, being a person or persons they agree will endeavour to resolve the dispute through 
mediation or other alternative dispute resolution. 

b) The Disputes Board will have the functions and powers conferred on it by agreement of the Parties.  
The Parties will participate in good faith in any Disputes Board process and take all necessary steps to 
attempt to resolve their dispute as soon as practicable. 

c) Alternatively, the aggrieved party may proceed directly to Stage 3. 
31.3 Stage 3: Victorian Small Business Commissioner 

The aggrieved party will refer the dispute to the Small Business Commissioner in accordance with Part 5 of the 
Act. 

31.4 Stage 4: Victorian Civil and Administrative Tribunal 
If the Small Business Commissioner has issued a certificate in accordance with section 40 of the Act, either 
party may make an application to the Victorian Civil and Administrative Tribunal in accordance with Part 5 of 
the Act. 

31.5 Negotiating agents 
Either Party can seek the assistance of their negotiating agent at any stage during this process. 

31.6 Parties to continue working during disputes process 
Work will continue as normal while this process is being followed. 
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31.7 Urgent matters 

Nothing in this clause will prevent either party from seeking an order in the nature of an injunction from the 
Victorian Civil and Administrative Tribunal in respect of genuinely urgent matters. 

… 

35. LAWS OF VICTORIA APPLY 

This Contract is governed by the laws of Victoria.  The parties agree to the exclusive jurisdiction of the courts 
and tribunals of that State.” 

33 In this case, it would seem from the terms of the ODFC Act, in particular s 8(1), that the present dispute, arising under an 
owner-driver contract that is subject to the laws of Victoria, would attract that legislation and the dispute resolution procedures 
set out under it.  Furthermore, from s 44 of the ODFC Act, the powers of the VACAT are very similar to those of the Tribunal 
under s 47(4) of the OD Act. 

34 Therefore on the face of it, both the Tribunal and the VCAT in Victoria would have jurisdiction to deal with the present dispute 
and to afford the applicant an appropriate remedy were its claim to be  established.  In my opinion, therefore, the resolution of 
this issue turns upon the operation of the exclusive choice of jurisdiction clause in cl 35 of the owner-driver contract and 
additionally, the terms of cl 31. 

35 As a matter of principle, it seems to me where parties have, as a part of their bargain, agreed to submit exclusively to the 
jurisdiction of courts and tribunals of a particular State, then absent any compelling reason to the contrary, parties should be 
held to their bargain (See generally R Garnett The Enforcement of Jurisdiction Clauses in Australia 1998 UNSW Law Journal 
Vol 21(1)). 

36 That is, applying the relevant principles of private international law, where parties to a commercial agreement have by the 
terms of their agreement, set out a procedure for dispute resolution and to which jurisdiction they should submit in resolving 
disputes under a contract, then that provision should be given great weight.   

37 This principle should be no less important in intra-national contracts as opposed to international contracts, where the parties 
have agreed to submit disputes arising under a contract to a foreign court. In the case of non-exclusive jurisdiction clauses, the 
courts appear to have taken a less stringent view. 

38 Cases upholding exclusive jurisdiction clauses within Australian courts appear to have been decided despite situations where 
the balance of convenience may point to trial in another forum. 

39 For example, in Rick Manietta Pty Ltd v National Mutual Life Association of Australasia Ltd (unreported Supreme Court 
Victoria per McDonald J 8 September 1995), in a case where the parties entered into a contract containing an exclusive choice 
of forum clause, the court was not persuaded to transfer the proceedings outside of the jurisdiction stipulated, despite the 
majority of evidence lying in another jurisdiction.   

40 Similar results were achieved in Bond Brewing Holdings Ltd v National Australia Bank Ltd (unreported Supreme Court 
Western Australia per Wallwork J 16 February 1990) and National Dairies WA Ltd v Wesfarmers Ltd (unreported Federal 
Court of Australia per Tamberlin J 22 July 1996). 

41 In Air Attention WA Pty Ltd v Seeley International Pty Ltd (unreported Supreme Court Western Australia per Walsh J 
3 September 1996) a proceeding commenced in Western Australia was transferred to South Australia by reason of the 
operation of an exclusive jurisdiction clause in a contract.  In dealing with this issue, Walsh J said at pp 6-7: 

“One has to interpret the clause in light of what it says before and I emphasise that the jurisdiction clause which states:  

“And the parties hereby submit to the jurisdiction of the courts of that State and any courts having jurisdiction to 
hear appeals there from.”  

  follows specifically from the words which appear before it:   

 “this agreement shall be construed and governed by the laws applicable in the State of South Australia.” 

It therefore in my opinion, inevitably leads to the conclusion that it is an exclusive clause and I so find accordingly. 

In the alternative, if I am wrong in the conclusion that I have reached, I would in any event have come to the position that 
even if it is not an exclusive jurisdiction clause, nonetheless full weight should be given to it because that clause 
evidences the basic intent of the contracting parties that their obligations were to be determined in accordance with the 
laws of the State of South Australia.  Even if the clause be construed, as I say it should not, to be not exclusive, 
nonetheless, in my view, that in itself would be sufficient reason to transfer the proceedings in any event to South 
Australia … 

It is appropriate therefore when considering the merits of the application, as I have already emphasised, to take into 
account, amongst other things, principles extracted from private international law.  To that extent the jurisdictional clause 
in the agreement is, in my view, a determinative feature of the application before me.  Notwithstanding all the 
considerations which should be properly taken into account, and I do not overlook them, the question at the end of the day 
is, what do the interests of justice in this case dictate? 
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Due weight, of course, as I have said, must be given to the fact that the litigation was initiated in Western Australia and 
that was the plaintiff’s choice.  Nonetheless, the plaintiffs had, when they reached the agreement, laid down as part of 
their contractual bargain that the agreement was to be construed and governed by the laws applicable in the State of South 
Australia and the parties submit to the jurisdiction of the courts in that State.” 

42 Whilst the respondent has indicated that possibly some witnesses may be required to give evidence from outside Western 
Australia, the material events leading to the termination of the owner-driver contract occurred in Western Australia.  No doubt 
there will be evidence required from persons present at the material times as to those relevant events in Western Australia.  

43 However, on the preponderance of authority, in my opinion, effect should be given to the exclusive jurisdiction clause in this 
case, and that matter is not outweighed by any balance of convenience issues that might otherwise arise. 

44 The terms of cl 31 of the contract only serve to strengthen the conclusions reached in this regard.  The parties by their bargain 
have not only specified, by exclusive provision, in which forum their disputes are to be finally resolved, but they have also 
agreed on the procedure to be adopted prior. The procedure agreed involves the application of the dispute resolution machinery 
provisions of the Victorian legislation.   

45 A possible exception to the enforcement of an exclusive jurisdiction clause may be where a party may suffer a juridical 
detriment if proceedings are stayed in reliance on an exclusive choice of forum clause in a contract.   

46 The only possible question that could arise in this regard is that by s 42(1) of the ODFC Act, any dispute arising from an 
alleged unlawful termination of an owner-driver contract must be the subject of an application to the VCAT within twelve 
months of the date of termination.  In this case, the applicant’s amended particulars of claim refer to the date of the alleged 
unlawful termination of the owner-driver contract as being 14 April 2010.   

47 Therefore, to bring proceedings under the Victorian legislation, the applicant will have to do so by on or about 13 April 2011 
to pursue its claim before the VCAT.  This may arguably also be subject to compliance with cl 31 of the owner-driver contract. 

48 Whilst this does impose some time limitation upon the applicant, given that the applicant’s claim is now fully particularised 
and with the benefit of electronic communications, I see no reason why that provision, in practical terms, should be an 
impediment to the upholding of the exclusive jurisdiction clause in this case. 

49 For the above reasons it is unnecessary for me to consider the supplementary submissions of the respondent in relation to the 
operation of s 47(3) of the OD Act.  This matter can await another day. 

50 Accordingly, the Tribunal will, pursuant to s 27(1)(a) of the Industrial Relations Act 1979 (as applied by s 43(1) of the OD  
Act ), refrain from further hearing or determining this matter. This order will be subject to further order of the Tribunal.  The 
parties will be granted a liberty to apply in the event of unforeseen difficulties in the matter being heard and determined in 
Victoria. 

 
 

2011 WAIRC 00155 
REFERRAL OF DISPUTE RE BREACH OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES MKZ TRANSPORT PTY LTD 

APPLICANT 
-v- 
PERTH FREIGHTLINES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 24 FEBRUARY 2011 
FILE NO/S RFT 38 OF 2010 
CITATION NO. 2011 WAIRC 00155 
 

Result Tribunal refrains from further hearing matter 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr D Heldsinger of counsel 
 



432 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Mr D Heldsinger of counsel on behalf of the respondent 
the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 

(1) THAT the Tribunal, subject to further order, hereby refrains from further hearing or determining the 
present application. 

(2) THAT the parties have liberty to apply. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00154 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ROBERT DOWDELL T/AS MOHEGAN HAULAGE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 FEBRUARY 2011 
FILE NO/S RFT 39 OF 2010 
CITATION NO. 2011 WAIRC 00154 
 
Result Application discontinued 
Representation 
Applicant Ms M Papa 
Respondent Mr R Dowdell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 
hereby orders: 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

NOTICES—Union Matters— 
2011 WAIRC 00219 

 
 

NOTICE 
 

FBM 3 of 2011 
 
Notice is given of an application by “The Electrical and Communications Association of Western Australia (Union of Employers)” 
to the Full Bench of the Western Australian Industrial Relations Commission for the alteration to Rule 3 – Qualification for 
Membership.   
 
The proposed alteration to Rule 3 is underlined and in bold text.   

 
3 - QUALIFICATION FOR MEMBERSHIP 

 
Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor and whose is 
substantially engaged in the work usually performed by either an Electrical Contractor or a Communications Contractor or a 
Refrigeration and Airconditioning Contractor . 
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For the purposes of this clause: 
 

a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who employs at least one person 
(which may include themselves) who is, a person who holds an Electrical Worker’s Licence issued under the provisions 
of the Electricity (Licensing) Regulations 1991 (WA); and 

 
b) Communications Contractor means a person who employs a person (which may include themselves) or persons who 

perform, work which is regulated by the Australian Communications & Media Authority under the provisions of the 
Telecommunications Act 1997 (Cth); and 

 
c) Refrigeration & Airconditioning Contractor means a person who employs  

a person (which may include themselves) who is a person who holds a Refrigeration & Airconditioning Mechanic 
Licence, issued under the provisions of the Electricity (Licensing) Regulations 1991 (WA). 

 
 
 

The matter has been listed before the Full Bench at 10.30 am to 1:00 pm on Wednesday, 11 May 2011 in Court No. 3 (Floor 18).  A 
copy of the Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, 
Perth.   
 
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
 
 
 
S. HUTCHINSON 
DEPUTY REGISTRAR 9 March 20111 
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NOTICES—Application for General Order— 
2011 WAIRC 00291 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
111 St Georges Terrace, Perth 

Submissions for the 2011 
WA Minimum Wage 

The WAIRC is required to set the minimum wage to apply to employers and employees covered by the WA industrial relations 
system. It must do this before 1 July each year. The current minimum wage for an adult employee of $587.20 per week was set in 
June 2010 to apply from 1 July 2010. 
The WAIRC invites interested persons or organisations to make a submission to the Commission on what the minimum wage 
should be. The Commission will hear oral submissions commencing on Tuesday, 31 May 2011. The proceedings are open to the 
public and will be webcast. Any person who wishes to make an oral submission at that time should notify the Registrar of the 
Commission stating the basis of their interest. This must be done by Friday, 13 May 2011. 
Written submissions are also welcomed. Any person or organisation who wishes to make a written submission should do so in 
writing or by email by Friday, 13 May 2011. Please note that copies of written submissions may be made available to other persons 
and may be displayed on the Commission’s website. 
Further particulars may be obtained from the Registry of the WAIRC and from the Commission’s website at www.wairc.wa.gov.au. 
All correspondence should be addressed to the Registrar at the above address or by email to registrar@wairc.wa.gov.au quoting 
Matter number 2 of 2011. 
DATED at Perth this 15th day of April 2011. 
J SPURLING, 
REGISTRAR. 
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Reasons for Decision 
SMITH AP AND BEECH CC: 
The Appeal 
1 These are appeals instituted under s 84 of the Industrial Relations Act 1979 (WA) (the Act).  The appeals are against decisions 

of the Industrial Magistrate's Court given on 30 June 2010 in matters M 32 of 2008 and M 33 of 2008.  The matters were 
applications made under s 83 of the Act for the enforcement of the Public Service Award 1992 (the Award) and the Public 
Service General Agreement 2006 (the 2006 General Agreement) and related instruments.  In each matter the respondents allege 
the appellant had failed to comply with the Award and the 2006 General Agreement by failing to pay salary for 2.5 hours of 
work worked each week from 1 January 2003 until 20 August 2009 pursuant to cl 11(3)(d), cl 20(1) and cl 22(3) of the Award 
and cl 11, cl 13.15 and Schedule 1 of the General Agreements and related provisions.  Each respondent contended that they 
should have been paid for time worked as at overtime rates.  Both applications were heard together and were opposed by the 
appellant.   

2 The dispute between the parties is long standing and significant as there are approximately 80 other public sector employees in 
a similar position.  The issues in dispute between the parties first came before Smith SC in 2007 in her capacity as Senior 
Commissioner in applications made to the Public Service Arbitrator under s 80E of the Act and applications made to the 
Commission under s 29(1)(b)(ii) of the Act.  In the applications before the Commission made in 2007, the respondents' 
position was that since 31 December 2002 they had been and continued to be entitled to be paid for the average of 40 hours per 
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week worked, in accordance with workplace agreements made under the Workplace Agreements Act 1993 (WA), at the 
ordinary rate of pay under the Award and relevant industrial agreements.  The respondents were successful at first instance but 
the orders made by the Commission in those matters were quashed by the Full Bench in Chief Executive Officer, Department 
of Agriculture and Food v Ward and Wall (2008) 88 WAIG 156 (Ward and Wall No 1).  The respondents initially sought to 
appeal the decision of the Full Bench to the Industrial Appeal Court but later discontinued the appeals.   

3 Both respondents have been employed by the appellant for a considerable length of time.  John Martin Wall is employed as a 
Level 2 Administration officer and has worked for the appellant at Merredin for 11 years.  Mr Trevor James Ward is a Level 3 
Financial officer.  He has worked for the appellant in Perth since 2000.  Both are public service officers appointed and subject 
to pt 3 of the Public Sector Management Act 1994 (WA) (the PSMA).  They are also government officers for the purposes of 
div 2 of pt IIA of the Act.  Until 31 December 2002 both the respondents' employment was governed by workplace agreements 
made pursuant to the Workplace Agreements Act.   

4 The respondents' employment was also governed by the Award and a number of industrial agreements including the 2006 
General Agreement.  On 1 January 2003 the Labour Relations Reform Act 2002 (WA) amended the Workplace Agreements Act 
so as to cease the legal operation of the workplace agreements and made certain transitional arrangements.  One of the 
purposes of the Labour Relations Reform Act was to appeal the Workplace Agreements Act and phase out workplace 
agreements and dismantle the system of their registration.  Among other legislative amendments the Labour Relations Reform 
Act amended the Workplace Agreements Act by enacting transitional arrangements for existing workplace agreements.  
Pursuant to the amendments the terms of the respondents' workplace agreements became statutory contracts of employment.   

5 The ongoing dispute between the parties arises because the provisions of the Award and the General Agreements provided the 
payment for an average of 37.5 hours per week at an ordinary rate of pay.  Under the provisions of each workplace agreement 
which became a statutory contract of employment the respondents had an arrangement to work an average of 40 hours per 
week.  Since the expiration of the workplace agreements and the creation of the statutory contracts of employment by 
operation of the amendments to the Workplace Agreements Act by the Labour Relations Reform Act the respondents have 
continued to work an average of 40 hours per week and have not been paid for all of the average of 40 hours per week worked.  
However, from 7 March 2008 in the case of Mr Wall and 4 April 2008 in the case of Mr Ward the respondents have received a 
commuted overtime payment for the 2.5 hours of work each week. 

6 From 1 January 2003 onwards the respondents' employment was governed by the statutory contract of employment, the Award 
and other industrial instruments.  The industrial instruments which have at different times governed their employment have 
been apart from the Award, the Public Service General Agreement 2002 (the 2002 General Agreement), the Public Service 
General Agreement 2004 (the 2004 General Agreement), the 2006 General Agreement, the Department of Agriculture Agency 
Specific Agreement 2003 (the 2003 Agency Specific Agreement), the Department of Agriculture Agency Specific Agreement 
2005 (the 2005 Agency Specific Agreement), the Department of Agriculture and Food Agency Specific Agreement 2007 (the 
2007 Agency Specific Agreement) and the Agriculture System of Hours Arrangements 2004 (the 2004 System of Hours 
Arrangement).   

7 At the time of the hearing of the applications before the Industrial Magistrate's Court the respondents' employment was 
governed by the Award, the Public Service General Agreement 2008 (the 2008 General Agreement), the 2007 Agency Specific 
Agreement and the Agriculture System of Hours Arrangements 2007 (the 2007 System of Hours Arrangement).   

8 At the hearing in the Industrial Magistrate's Court the appellant disputed the respondents' claims and said that the respondents 
were only entitled to payment of 37.5 hours per week at the ordinary rate of pay under the applicable industrial instruments.  
The appellant argued that the applicable industrial instruments prevailed over the statutory contracts of employment because of 
the transitional provisions of the Workplace Agreements Act enacted by the Labour Relations Reform Act.  In particular, they 
argued the effect of the amendments were that any contract of work for more than an average of 37.5 hours per week as 
ordinary time was unlawful and invalid and could not be enforced.  The appellant also contended that the claims for overtime 
were untenable because the respondents had never considered any part of their working week to be overtime and in any event 
they were not directed to work overtime, as a direction to work overtime is a precondition for a payment of overtime.   

9 The appellant at first instance, also argued that some of the parts of the claim fell outside the six year limitation period in 
s 83A(2) of the Act.  There was also a dispute about the quantum claimed by the respondents.  However, no issue in relation to 
quantum or the limitation period is raised in these appeals. 

Legislation 
10 Pursuant to s 100 of pt 3 div 3 of the Labour Relations Reform Act the provisions of s 4H and pt 2 div 4 of the Workplace 

Agreements Act are to be regarded as continuing to have effect after the expiry of the Workplace Agreements Act, as if the 
Workplace Agreements Act had not expired.   

11 Pursuant to s 4B of the Workplace Agreements Act, new workplace agreements cannot be made on or after the designated day.  
The designated day is defined in s 3 of the Workplace Agreements Act as the day on which s 31 of the Labour Relations 
Reform Act came into operation.  This day was 15 September 2002 (Government Gazette, No 160, 6 September 2002 (4487)).   

12 Under s 4C of the Workplace Agreements Act, the respondents' workplace agreements ceased to have effect at the end of six 
months beginning with the designated day.   

13 The provision which preserved the respondents' workplace agreements as statutory contracts of employment is s 4H of the 
Workplace Agreements Act which provides as follows: 

(1) This section applies where —  
(a) a workplace agreement or an arrangement under repealed section 19(4)(b) ceases to have effect as 

provided by section 4C, 4D, 4E or 4F; or  
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(b) an employee ceases to be a party to a collective workplace agreement as provided by section 4G.  
(2) The employment of an employee becomes subject to a contract of employment under this section.  
(3) If —  

(a) the workplace agreement that ceased to have effect was an individual workplace agreement; or  
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect followed on the expiry of an 

individual workplace agreement,  
the contract of employment is one containing —  
(c) the same provisions as those of the workplace agreement or arrangement that has ceased to have effect, 

other than the provisions implied by section 18; and  
(d) if the employee had an existing contract of employment relating to the workplace agreement or 

arrangement, the provisions of that contract.  
(4) If —  

(a) the workplace agreement that ceased to have effect was a collective workplace agreement; or  
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect followed on the expiry of a 

collective workplace agreement,  
the contract of employment is an individual contract —  
(c) applying to the employee such of the provisions of the collective workplace agreement or arrangement 

that has ceased to have effect, other than the provisions implied by section 18, as were applicable to the 
employee; and  

(d) containing, in addition, the provisions of the existing contract of employment that the employee had 
relating to the workplace agreement or arrangement.  

(5) A contract of employment referred to in subsection (3) or (4) has effect, and may be varied or terminated, as if it 
were a contract entered into between the employer and the employee.  

(6) Despite subsection (2) the employer and the employee are bound by —  
(a) any award that extends to them; or  
(b) any employer-employee agreement under Part VID of the Industrial Relations Act 1979 to which they are 

parties.  
(7) Where subsection (6)(a) applies, the award ordinary rate of pay (howsoever described in the award) shall, for the 

purposes of the award only, be the rate of pay as prescribed in the award and not that prescribed in the contract of 
employment.  

(8) Where subsection (6)(a) applies, nothing in this section or in any other enactment or law requires an employer to 
pay an employee more than the greater of —  
(a) the employee's entitlement arising under the contract of employment; or  
(b) the employee's entitlement arising under the relevant award,  

whichever is the greater when assessed on a yearly basis.  
(9) This section does not apply to —  

(a) a workplace agreement that was registered under repealed section 40I; or  
(b) an arrangement under repealed section 19(4)(b) that followed on the expiry of such a workplace 

agreement. 
14 An 'award' is defined in s 3 of the Workplace Agreements Act to mean an award under the Act and includes any industrial 

agreement or order under the Act.   
The Material Provisions of the Award, General Agreements, Agency Specific Agreements and System of Hours 
Arrangements 
(a) The Award 
15 Clause 20(1) of the Award prescribes the hours of duty to be observed by officers to be 7 hours 30 minutes per day to be 

worked between 7:00am and 6:00pm, Monday to Friday.  Clause 22 of the Award contains an overtime clause.  Under 
cl 22(1)(a), overtime is defined to mean all work performed only at the direction of the employer or a duly authorised officer 
outside the prescribed hours of duty.  The prescribed hours of duty are defined in cl 22(1)(c), to mean an officer's normal 
working hours as prescribed by the employer in accordance with cl 20 Hours, of the Award.  Clause 22(3)(a) provides the 
entitlement to payment for overtime as follows: 

(a) An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance 
with paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this 
subclause, or any combination of payment or time off in lieu.  

16 The rate of which overtime is paid as is prescribed by cl 22(3)(d).  Of particular relevance to this matter is that payment for 
overtime on weekdays is prescribed for the first three hours worked outside the prescribed hours duty on any one weekday at 
the rate of time and one half, and after the first three hours on any one weekday, at the rate of double time.   
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(b) The 2006 General Agreement and the 2005 Agency Specific Agreement  
17 To understand the appellant's and respondents' arguments it is necessary to have regard to the relevant industrial instruments.  

For the purposes of setting out their arguments, we will refer only to the relevant clauses of the 2006 General Agreement and 
the 2005 Agency Specific Agreement that applied when the 2006 General Agreement was in force in this part of our reasons.  
However, when analysing the relevant industrial instruments in our opinion it becomes necessary to consider all of the General 
Agreements and Agency Specific Agreements that were operative between 2003 and 2008.   

18 Clause 8.1 of the 2006 General Agreement provides that the 'core' conditions of employment for employees covered by the 
General Agreement shall be the terms and conditions of the General Agreement with the exception of cl 13 – Hours, provided 
an average of no more than 37.5 hours per week as work worked as ordinary hours and a number of clauses of the Award.  It is 
notable that neither cl 20 nor cl 22 of the Award are prescribed as 'core' conditions.  Pursuant to cl 4.1(b) of the 2006 General 
Agreement, the parties agreed that the purpose of the General Agreement was in conjunction with the Award to provide a core 
set of employment conditions for employees bound by the General Agreement and under cl 4.1(c) to allow the parties to 
negotiate Agency Specific Agreements in accordance with cl 9 of the 2006 General Agreement.  As to the relationship between 
the 2006 General Agreement and the Award and Agency Specific Agreements cl 5.4 of the 2006 General Agreement provided 
as follows: 

5.4 This General Agreement shall be read in conjunction with the Award.  Where the provisions of the Award and 
this General Agreement are inconsistent, the provisions of this General Agreement shall prevail. 

19 Pursuant to cl 9 of the 2006 General Agreement, the role of the Agency Specific Agreements is set out.  Clause 9.1 and cl 9.2 
of the 2006 General Agreement provided as follows: 

9.1 The primary industrial instruments for regulating pay and conditions for employees shall be the Award and this 
General Agreement.  An Agency Specific Agreement shall be read in conjunction with the Award and this 
General Agreement and except where this General Agreement identifies conditions as core, the ASA will prevail 
over this General Agreement and the Award to the extent of any inconsistencies. 

9.2 Core conditions of employment referred to in clause 8 – Core Conditions of this General Agreement cannot be the 
subject of an Agency Specific Agreement. 

20 At the time the 2006 General Agreement came into force, the 2005 Agency Specific Agreement had been in force.  Pursuant to 
cl 5.5 of the 2006 General Agreement, the 2005 Agency Specific Agreement was continued on in force.   

21 Clause 20 of the Award is not listed as a 'core' condition in cl 8 of the 2006 General Agreement.  Relevantly cl 13 of the 2006 
General Agreement was also not a 'core' condition.  Clause 13.1 of the 2006 General Agreement provided the provisions of this 
clause replaced the provisions of cl 20 – Hours of the Award.  Pursuant to cl 13.2 of the 2006 General Agreement the 
prescribed hours of duty were 150 hours per four week settlement period, to be worked between 7:00am and 6:00pm Monday 
to Friday as determined by the employer, with a lunch interval of not less than 30 minutes.  In addition, pursuant to cl 13.5(a) 
of the 2006 General Agreement, the employer could vary the prescribed hours of duty observed in the agency or any branch or 
section thereof, consistent with a 150 hour four week settlement period, so as to make provision for: 

(i) the attendance of employees for duty on a Saturday, Sunday or Public Holiday; 
(ii) the performance of shift work including work on Saturdays, Sundays or Public Holidays; and 
(iii) the nature of the duties of an employee or class of employees in fulfilling the responsibilities of their office;  
provided that where the hours of duty are so varied an employee shall not be required to work more than five (5) hours 
continuously without a break. 

22 With respect to overtime, the 2006 General Agreement provided in cl 13.5(d) that an employee required to work overtime on 
any day was required to be paid the appropriate rates set out in cl 22 – Overtime Allowance of the Award for all time so 
worked.   

23 Clause 13.6(e) of the 2006 General Agreement also provided for flexible working arrangements to be made agency specific 
agreements, provided that an average of no more than 37.5 hours per week is worked as ordinary hours. 

24 Clause 13.15(a) and (d) of the 2006 General Agreement relevantly provided: 
(a) Where employees are directed by the employer to work more than 7.5 hours in any one (1) day, overtime applies.  

The parties acknowledge that the flexible working arrangement provides for the working of hours in excess of 7.5 
hours per day as normal hours if the employer and employee agree. 

… 
(d) Where an employee is required to work overtime at the beginning of a day with less than one (1) day's notice, that 

employee shall be paid overtime for any time worked prior to the commencing time for prescribed hours of duty 
determined by the employer under subclause 13.2 of this clause. 

25 The 2005 Agency Specific Agreement provided in cl 5.5 that except where the General Agreement identified conditions as 
'core', the agency specific agreement prevailed over the General Agreement and the Award to the extent of any inconsistencies. 

26 Pursuant to cl 10.1 of the 2005 of Agency Specific Agreement, the prescribed hours for employees within the agency were 
required to be worked between the span of hours of 6:30am to 6:30pm, Monday to Friday.  Under cl 10.2 of the 2005 Agency 
Specific Agreement the average daily hours were seven hours and 30 minutes, the settlement period was 13 weeks, the hours 
of duty in each settlement period were 487.5 hours, the maximum credit hours were 75 hours and maximum daily hours were 
12 hours. 

27 Under cl 10.3 the 2005 Agency Specific Agreement, payment of overtime was authorised in the following circumstances: 
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(a) The agreed system of hours is developed documented and made available to affected employees, 
supervisors/managers and the Union no later than 10 working days prior to the commencement of the system of 
hours and after receiving endorsement from the Director General or nominee. 

(b) The employees and their supervisor or manager in a work group  reach agreement by simple majority in a secret 
ballot on the system of hours to be worked being: 
(i) The agreed Agriculture System of Hours 
OR 
(ii) The Award provisions as per Clause 9 of this Agreement. 

(c) Where practical, there will be no core hours of duty or prescribed hours for employees who are subject to an 
agreed system of hours as per sub clause 10.3 (b) (i). 

28 Overtime could also be paid in certain circumstances where an employee had a credit of greater than 75 credit hours.  Clause 
10.9 provided: 

(a) Where duly authorised or directed by the Director General or a delegated officer, an employee working within the 
provisions of Clause 10 has greater than 75 credit hours the overtime provisions of the Parent Award will apply, 
subject to the following: 
(i) Where such excess hours cannot be cleared within the agreed settlement period due to work activities, 

project and programme demands the employee will receive payment in accordance with the overtime 
provisions of the Award. 

OR 
(ii) Where such excess hours are less than twenty five hours at the end of the settlement period, then by 

mutual agreement between an Employee and the delegated officer, Time in Lieu (TIL) at Award overtime 
rate can be taken. Agreed TIL under this clause must be cleared within 60 days, or, with the written 
agreement of the employee, taken with a period of leave. If TIL cannot been cleared as agreed, the excess 
hours will be paid out at Award overtime rates. 

(c) The System of Hours Arrangements 
29 It is common ground both the respondents agreed to enter into the System of Hours Arrangements, effective from 2 January 

2004.  The agreed System of Hours Arrangements were agreements to work flexible working arrangements in accordance with 
cl 10 of the Agency Specific Agreements.  The System of Hours Arrangements entered into by the respondents and others 
employed by the appellant were all essentially the same.  The 2004 System of Hours Arrangement provided the following 
provisions that were relevant to overtime: 

5. All officers are entitled to take time off for accrued 'flexitime', on a one hour for one hour basis: 

• Accrued 'flexitime' is hours worked, between Monday to Friday, in excess of 7.5 'average daily hours' but 
within the 6.30 a.m.-6.30 p.m. 'standard flexitime period'. 

• A maximum of 75 credit hours of 'flexitime' only may be carried forward between each 13 week 
'settlement period'. 

• A maximum of 37,5 debit hours of 'flexitime' only may be carried forward between each 13 week 
'settlement period'. 

• Accrued 'flexitime', in excess of 75 hours at the end of a 'settlement period', is automatically lost, if not 
duly authorised as 'Additional Hours'. 

6. Any approved or directed time worked by officers at Levels 1 to 5 outside the 12 hour 'standard flexitime period', 
or on weekends and public holidays, may be paid as 'overtime' or, if the officer chooses; taken as time in lieu 
(T.I.L.) at the overtime rate.  If such T.I.L. is not cleared within 2 months of accrual then it will be paid out by the 
incurring project. 

7. Overtime penalty rates will only apply for time in excess of 30 minutes worked outside the 12 hour 'standard 
flexitime period' between Monday to Friday, or on weekends and public holidays. 

The Industrial Magistrate's Reasons for Decision 
30 The Industrial Magistrate found at page 7 of his reasons for decision that it was undisputed that each of the respondents during 

the period of the claim, except when on leave for various reasons, worked 40 hours each week and that from 1 April 2006 they 
had only been paid for 37.5 hours of the 40 hours worked.  The Industrial Magistrate pointed out that the appellant's suggestion 
that it was open to the respondents to terminate the statutory contracts of employment and if they did so they would work and 
be paid for 37.5 hours per week, was a harsh criticism of the respondents; particularly given that the statutory contracts 
preserved their contractual entitlement to work 40 hours per week.  He also held that it was unfair to blame the respondents for 
the protracted dispute.   

31 The Industrial Magistrate found the appellant's submission that 2.5 hours worked each week did not count for anything was to 
ignore industrial reality.   

32 In respect of the claim for overtime, the Industrial Magistrate importantly observed that the 2.5 hours per week over and above 
the 37.5 hours per week worked may be paid at overtime rates, if the respondents were able to demonstrate they were entitled 
to be paid overtime by the industrial instruments that regulated their employment.   
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33 The Industrial Magistrate summarised in his reasons the appellant's submissions as follows: 
(a) The General Agreements prescribed that no more than 37.5 hours per week may be worked as 'ordinary' hours and 

the hours of work of the respondents were regulated by the Agency Specific Agreements which had been in place 
since 1 January 2003 and the System of Hours Arrangements made under the Agency Specific Agreements which 
had been in place since 2 January 2004.   

(b) The 2003 Agency Specific Agreement had application from 1 January 2003 and pursuant to cl 10.10 thereof, 
which related to overtime, did not apply.  Further, no evidence was brought to support coverage of the 
respondents within cl 10.9 of that agreement that related to additional hours worked in excess of 75 hours. 

(c) The System of Hours Arrangements which applied to the respondents from 2 January 2004 provided that penalty 
rates would only apply for time in excess of 30 minutes worked outside the 12 hours standard flexi time period 
between Monday to Friday, weekdays and public holidays.  The respondents had been enjoying the benefits of the 
System of Hours Arrangements, that is, accumulating and clearing credit hours, and it had not been shown that 
any part of the respondents' claims were covered by the System of Hours Arrangements which entitled them to 
payment of overtime.   

(d) The General Agreements provide that the Agency Specific Agreements prevail over General Agreements and the 
Award to the extent of any inconsistency, except when the General Agreements identified a condition as a 'core' 
condition.  The overtime conditions were not identified as a 'core' condition and the Agency Specific Agreements 
and System of Hours Arrangements provided that penalty rates would only apply for time in excess of 30 minutes 
worked each day outside of the 12 hours standard flexi time period.   

(e) The respondents are not entitled to be paid for 2.5 hours worked in excess of 'ordinary' time.  The issue to be 
determined was whether, on a proper construction of the applicable industrial instruments, the extra 2.5 hours 
worked each week was payable at overtime rates which required the construction of the applicable instruments.   

34 When construing the industrial instruments, the Industrial Magistrate had regard to the contemporary approach to construction 
that stems from Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 which established that in 
construing a document, the purpose, general policy and context have to be taken into account rather than just the literal 
meaning of a provision so as to create consistency and fairness.  He also had regard to the principle that interpretation of the 
relevant industrial instruments begins with the consideration of the words used and their natural meaning but they cannot be 
interpreted in a vacuum divorced from industrial realities: City of Wanneroo v Holmes (1989) 30 IR 362, 378 (French J) and 
BHP Billiton Iron Ore Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 
Workers (Western Australian Branch) [2006] WASCA 124 [19] – [23] (Pullin J). 

35 The Industrial Magistrate found that a consideration of the applicable industrial instruments must start with the Award from 
which all other instruments flow and that cl 11(3)(d) of the Award provides that the hourly rate shall only be applied to an 
average of no more that 37.5 hours per week worked as ordinary hours whether under the Award or a statutory contract of 
employment.  He then found it follows that the issue to be determined is whether the 2.5 extra hours worked was done so as 
overtime.  The Industrial Magistrate had regard to cl 22 of the Award which contains the overtime provisions.  Under 
cl 22(1)(a) of the Award, overtime is defined to mean 'all work performed only at the direction of the employer or a duly 
authorised officer outside the prescribed hours of duty' and cl 22(3)(a) of the Award provides: 

An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance with 
paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this subclause, or any 
combination of payment or time off in lieu. 

36 The Industrial Magistrate had regard to cl 22(2)(a) of the Award and then observed that there had been no suggestion that the 
respondents had been offered time in lieu or a combination of time in lieu and overtime for the extra 2.5 hours of work worked 
each week.  Importantly, the Industrial Magistrate held that reference to the 30 minute period in the Award was not expressed 
to apply to any particular period of a day or a week.  The Industrial Magistrate found force in the respondent's argument that 
cl 23(2)(a) of the Award was designed to preclude claims for overtime for short ad hoc periods arising from time to time, the 
duration of which is no more than 30 minutes and it is not designed to restrict access to the entitlement where, as an ongoing 
arrangement or sustained course of conduct, an employee regularly works in excess of 37.5 hours per week. 

37 The Industrial Magistrate then turned to the 2004, 2006 and 2008 General Agreements provisions with respect to 'hours' which 
in each instance replace the Award provisions relating to 'hours'.  He found that the relevant clauses with respect to overtime in 
each of these agreements provided, inter alia, that where an employee is directed by the employer to work more than 7.5 hours 
in any one day, overtime applies.  He then held, that whilst a direction to work overtime is a precondition to the payment of 
overtime, that a specific direction to work overtime was not necessary and that a direction or requirement to work overtime 
could be satisfied by implication: Public Service Commissioner v Dixon (1995) 75 WAIG 1822.  The Industrial Magistrate 
found that the express terms of the respondents' contract of employment required the respondents to work 40 hours per week, 
which they did and the appellant knew that the respondents could not be paid for more than 37.5 hours work worked per week 
at the ordinary rate, yet the respondent was conscious of and acquiesced to that ongoing arrangement, by creating pro forma 
time sheets to reflect a 40 hour per week regime.  He also found that there was an expectation by the appellant that the 
respondents would work 40 hours each week.  In light of those findings of fact the Industrial Magistrate found that the 
appellant implicitly directed and/or required the respondents to work an extra 2.5 hours per week in overtime. 

38 The Industrial Magistrate then had regard to the concessions given by the respondents when they gave evidence that they were 
not given a specific direction to work overtime.  He found that that was not fatal to their claims and the reality of their situation 
was that they were contractually obligated to work 40 hours per week but only 37.5 hours of those hours could be paid at 
ordinary time.  The Industrial Magistrate then found that it followed that the remaining 2.5 hours were required to be worked 



450 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

as overtime because the alternate position would be that they would have provided their employer with 2.5 hours labour for no 
reward.   

39 The Industrial Magistrate also found that the appellant acquiesced to the ongoing performance of 40 hours work each week and 
it was patently unfair that the appellant should claim that the respondents should not be renumerated for any more than 
37.5 hours worked as it offended the principle that employees should be paid for hours worked.  He found this was particularly 
so in this instance also the respondents did not go off on a folly of their own.  The extra 2.5 hours each week was worked by 
the respondents by agreement and in the full knowledge of the appellant.  In those circumstances, the Industrial Magistrate 
found the appellant was estopped from denying the respondents were required, and by implication directed, to work an excess 
of 2.5 hours per week over and above the 37.5 hours ordinary time.   

40 As to the appellant's arguments that the Agency Specific Agreements prevailed over the Award and General Agreements, the 
Industrial Magistrate found that Agency Specific Agreement provisions were discreet and applied to particular situations which 
did not apply to the respondents.  He observed that the General Agreements provide, that except where the General Agreement 
identified conditions as 'core', the Agency Specific Agreements prevailed over the provisions of the General Agreements and 
the Award.  He also found that the overtime provisions in each of the General Agreements was not expressed to be a 'core' 
condition and that the Agency Specific Agreements would assume ascendancy over both the General Agreements and the 
Award to the extent of any inconsistency.  He had regard to cl 5 of the Agency Specific Agreements which he said made it 
clear that the Agency Specific Agreements did not replace the General Agreement to which it related and that the provisions of 
the Agency Specific Agreements should be read together with the Award and the General Agreement.  He then found that cl 10 
of each the Agency Specific Agreements dealt with the System of Hours Arrangements and provided for flexible working 
hours, permitting the storage of extra hours worked to be credited within certain limits and thereafter debited.  He found that 
the express reference to overtime, other than in circumstances where flexible working arrangements had been exhausted, 
related only to the circumstances when not less than 24 hours' notice had been given to work outside those outlined in cl 10 
and further, in circumstances where a declared emergency exists.  In those circumstances he found that there was no conflict 
between the Agency Specific Agreements overtime provisions and those contained in the Award and the provisions of the 
General Agreements and that the Award and General Agreement provisions were not excluded.   

41 The Industrial Magistrate observed that the appellant's contention that cl 6 and cl 7 of the System of Hours Arrangement 
provided that overtime penalty rates apply only for time worked in excess of 30 minutes outside the 12 hours standard flexi 
time period between Monday to Friday, weekends and public holidays, seemed at first instance to have force.  But then he had 
regard to the fact that cl 10 of the Agency Specific Agreements provided, inter alia, that work groups or work sites may 
develop their own System of Hours Arrangements.  He also found that the respondents in each instance were part of work sites 
that developed their own System of Hours Arrangements which addressed the issue of payment of overtime.  The Industrial 
Magistrate said however said that the question which arose was, whether the Agency Specific Agreements provided the 
requisite legal source to exclude that provided by the General Agreements and the Award.  The Industrial Magistrate found the 
answer to that question was no, that there were inherent limitations in what the System of Hours Arrangements could provide 
and insofar as the System of Hours Arrangements purported to exclude the overtime entitlements provided by the General 
Agreements and the Award, the System of Hours Arrangements could not operate to that effect.  He also found that the System 
of Hours Arrangements were extraneous to and not contemplative of the ongoing arrangement to work an extra 2.5 hours each 
week. The Industrial Magistrate had regard to cl 3 of the System of Hours Arrangements which reflected that employees work 
a daily average of 7.5 hours whereas the respondents by virtue of their statutory contracts of employment are expected to work 
an average of 8 hours per day.  He found that the creation of the System of Hours Arrangements was predicated on a false 
premise that all employees covered by the agreements work an average of 37.5 hours per week and found it follows that the 
specific overtime provisions therein could only relate to employees who work an average of 37.5 hours per week and could not 
have the effect of excluding the respondents' entitlement to overtime for 2.5 hours worked each week. 

42 The Industrial Magistrate concluded that although it was true to say that the respondents could not be paid at 'ordinary' rates for 
40 hours it did not follow that the appellant should receive the benefit of the their efforts over 2.5 hours per week for free and 
given that there were no other alternative arrangements made and that the respondents were by implication, required and 
directed to work overtime they should have been paid for their 2.5 hours work each week at the overtime rate.  The Industrial 
Magistrate also found that if the appellant's argument were to be accepted it would result in the respondents being be worse off 
than they had been under their respective workplace agreements because their paid hours would have been reduced.  In those 
circumstances he found their terms and conditions would not have been preserved but rather would have been unilaterally 
altered and that this would be contrary to a representations made by the Department of Consumer and Employment Protection 
on 22 November 2002 as follows (exhibit 3): 

Hours of work will not change as a result of the ceasing of workplace agreements.  If the hours of work in statutory 
contracts of employment are greater than the ordinary hours provided for in awards/EBAs, the additional time worked 
will be treated as overtime in accordance with the provisions of awards/EBAs.  This does not necessarily mean the 
additional time worked will be paid as overtime.  Some awards require minimum additional time to work before overtime 
is paid. 

The Ground of Appeal 
43 The sole ground of appeal in each appeal is that the learned Magistrate erred in making an order that the appellant had failed to 

comply with the Award and the relevant agreements made thereunder.  In the notice of appeal, the appellant particularises 18 
particulars of alleged error, not all of which are material to the decisions made by the Industrial Magistrate that the appellant 
failed to pay each respondent for 2.5 hours worked each week during the periods in dispute at overtime rates pursuant to the 
provisions of the Award and the relevant General Agreements. 
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The Appellant's Submissions 
44 The appellant points out that the Labour Relations Reform Act was intended to bring an end the regime of individual industrial 

regulation created by the Workplace Agreements Act and return employees in Western Australia to a regime of collective 
industrial regulation.  They say insofar as this involved 'transitioning' employees from workplace agreements to collective 
types of industrial regulation, the Labour Relations Reform Act operated so that collective types of industrial regulation would 
apply, and, overtime be more beneficial than workplace agreements and overtake them.   

45 The appellant also points out that whilst the respondents rely on the workplace agreements to say that they have contractual 
entitlement to work 40 hours per week, they do not rely on the workplace agreements in relation to their remuneration.  Under 
the workplace agreement John Wall signed on 14 February 2001 he agreed to work an average of 40 hours per week as 
'ordinary' hours and receive an annual salary of $28,942.  Under the workplace agreement Trevor Ward signed on 13 February 
2001 he agreed to work an average of 40 hours per week as 'ordinary' hours and receive an annual salary of $42,905.  Inherent 
in the appellant's submissions is a contention that each of the respondents agreed to work an average of 40 hours per week as 
'ordinary' hours whereas the Award, General Agreements and the Agency Specific Agreements only allow employees to work 
37.5 hours per week as 'ordinary' hours.  The appellant says this is the effect of the reasons of the Full Bench in Ward and 
Wall No 1 in which Ritter AP observed that although the statutory contract contained a term that ordinary hours were an 
average of 40 hours per week, the respondents could not enforce this as it would be contrary to the Award [147].  The appellant 
says it follows that the term of the workplace agreements to work an average of 40 hours per week is invalid and unenforceable 
by operation of s 114 of the Act which prohibits employers and employees from contracting out of the provisions of an award 
or industrial agreement.  The appellant also says that none of the provisions of the workplace agreements that became statutory 
contracts of employment have any practical effect as the inescapable conclusion when you look at a base salary for working an 
average of 40 hours a week to those hours are ordinary hours. 

46 The appellant points out that the respondents say that the Award and the General Agreements must be looked at to determine 
their remuneration.  In other words they seek to 'mix and match' the terms and conditions between individual instruments and 
the collective instruments, in the way that the appellant says is impermissible.  The learned Industrial Magistrate's decision 
enshrines this impermissible approach and runs contrary to the intended purpose of the Labour Relations Reform Act, that 
collective forms of industrial regulation overtake individual ones.   

47 The appellant says it has attempted to apply the law while, in the interest of industrial harmony, allowing the respondents to 
'reserve their rights' in relation to a position the appellant says is without merit (that is, that the respondents are entitled to work 
40 hours per week).  Further, the appellant has made administrative payments in excess of what is required in the interest of 
preserving industrial harmony.   

48 The appellant also says it has informed the respondents, (and the Full Bench has in Wall and Ward No 1 determined this to be 
the correct approach), that they may only be paid for 37.5 hours per week at the ordinary rate of pay because this is what is 
provided for in the Award and the General Agreements.   

49 The appellant contends that if the respondents have a contractual entitlement to work 40 hours per week in strictly contractual 
terms, as the workplace agreements are relied upon to found this entitlement, then the appellant would be entitled to say that 
under the statutory contracts of employment it need pay Mr Wall no more than $28,942 per annum and Mr Ward no more than 
$42,905 per annum.  The appellant has, however not done this.  It has, as a minimum, applied the Award and General 
Agreements to pay rates to 37.5 hours of ordinary work performed by the respondents each week.  At times it has paid more 
than this.  Since 7 March 2008 in Mr Wall's case, and since 4 April 2008 in Mr Ward's case, it has paid the respondents for 
37.5 hours at the ordinary rate plus 8% 'commuted overtime allowance'.  While the respondents have steadfastly relied upon 
workplace agreements to work 40 hours per week, the appellant has, in accordance with a proper interpretation of the law, not 
relied upon the terms of the workplace agreements in relation to salary and has paid what has been required by the relevant 
collective forms of industrial regulation, and indeed, more than this.   

50 Despite this, the appellant continues to be criticised on the basis of a view that it is trying to have the respondents work 2.5 
hours per week more than 37.5 hours per week without remuneration.  The appellant says this is an unfair criticism.  The 
appellant has allowed the respondents to act in accordance with what they steadfastly maintained to be their contractual 
entitlement under the workplace agreements, so as to preserve their claim and industrial harmony, until the matter is finally 
determined.   

51 The appellant contends that it does not seek to have the respondents work 2.5 hours per week without remuneration and it is 
not 'taking advantage' of the respondents.  The appellant simply says that if the respondents insist on working 40 hours per 
week they can only be remunerated for the time in excess of 37.5 hours per week if the collective instruments regulating their 
employment provide for it.  They say there is no unfairness in this.  The respondents have knowingly run a risk that the extra 
2.5 hours per week they work is not covered by an industrial instrument regulating their employment.   

52 Importantly, the appellant contends that the Industrial Magistrate converted an unlawful contractual entitlement under a 
workplace agreement signed under the legislative regime operative in 2001, that the respondents work an average of 40 hours 
per week as 'ordinary' hours into a current and permanent requirement by the appellant and the respondents work 2.5 hours 
overtime per week.  The appellant says this finding was plainly in error.   

53 The appellant also says that the Industrial Magistrate erred in finding that the respondents had been directed to work overtime 
and erred in finding that the overtime provisions of the Agency Specific Agreements and the System of Hours Arrangements 
did not apply to the respondents.   

54 The Industrial Magistrate found that the respondents were 'required and by implication directed' to work 2.5 hours per week 
over and above 37.5 hours per week ordinary time because 'they were contractually obligated to work 40 hours per week'.  The 
appellant says the respondents worked 40 hours a week because they insisted on doing so.  The contractual obligation was held 
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to arise out of the respondents' workplace agreements.  His Honour was in error in relying on the workplace agreements to find 
a direction to work overtime.  The contractual obligation, when it had force, was not to work 40 hours per week but to work an 
average of 40 hours per week as ordinary hours.  That is, the contractual obligation was never what the Industrial Magistrate 
found it to be.  In any event, upon the commencement of the Labour Relations Reform Act, this obligation was unlawful and 
unenforceable.  His Honour was in error in finding that 'a direction to work overtime resulted by implication in these 
circumstances by virtue of their contracts of employment'.  His Honour relied upon an unlawful and invalid term of the 
workplace agreement and was in error to do so.   

55 The appellant also says that the learned Industrial Magistrate was in error in that he gave no weight to the evidence of the 
respondents that they had never been directed to work overtime and never thought they were working overtime.  It is clear 
from the evidence, and not in dispute, that the respondents worked an average of 40 hours per week not because there was an 
operational need for this to occur but the respondents considered that they had a contractual entitlement to do so, and, in the 
interest of industrial harmony, the appellant allowed the respondents, and others, to preserve their position awaiting the 
outcome of investigation.  In this context they say the Industrial Magistrate's finding that the appellant's approach was patently 
unfair and offends the principle that employees should be paid for hours worked is in error.  The appellant disputes that it has 
treated the respondents unfairly.  He also disputes that fairness is relevant in any event and says that respondents can only be 
paid in accordance with industrial instruments regulating their employment.  In particular they say those industrial instruments 
do not provide that 'employees should be paid for hours worked' and that there are a range of circumstances in which a person 
subject to the industrial instrument is not paid for hours worked.  Even if the Full Bench takes a different view on the matter of 
fairness this could not affect the outcome of the appeals.  The question remains whether the collective instruments applying to 
the respondents provide for the payment of overtime.  Matters of fairness are irrelevant.  Nor is this an estoppel case, or a case 
where there is ambiguity in the proper interpretation of the industrial instruments. 

56 Even if there was a direction to work overtime, overt, or implied the appellant contends that such a finding does not assist the 
respondents' case that they were not entitled to be paid overtime pursuant to the relevant provisions of the Agency Specific 
Agreements and the System of Hours Arrangements.  In relation to the Industrial Magistrate's finding that the System of Hours 
Arrangements did not apply to the respondents, the appellant points out that this was important as the System of Hours 
Arrangements provided that overtime penalty rates only applied for the time worked in excess of 30 minutes outside the 12 
standard flexitime period between 6:30am to 6:30pm on each weekday and public holidays.  Inherent in this submission is a 
submission that if the System of Hours Arrangements applied then the respondents would not be entitled to be paid for the 2.5 
hours worked each week as overtime in the absence of any evidence that the respondents worked outside those hours.   

57 The appellant also says that the Industrial Magistrate's finding that the System of Hours Arrangements did not apply to the 
respondents because the agreements were 'predicated on a false premise that all employees covered by the agreements work an 
average of 37.5 hours per week' was not raised with the appellant during the course of proceedings but that in any event the 
Industrial Magistrate's finding is in error for the following reasons: 

(a) The respondents gave evidence that the System of Hours Arrangements applied to them; 
(b) There was no evidence that the System of Hours Arrangements were predicated on all employees covered by 

them working 37.5 hours per week.  In fact, the System of Hours Arrangements were entered into when it was 
well known that the respondents, and many others, asserted they had a contractual entitlement to work 40 hours 
per week and were working 40 hours per week.  In any event, insofar as the Agency Specific Agreements and 
System of Hours Arrangements referred to the 'average daily hours' being 37.5 hours, this was clearly a reference 
to 'ordinary' hours and all employees, including respondents, could only work an average of 37.5 hours a day (or 
an average of 37.5 hours per week) as 'ordinary' hours; 

(c) There was no reason in logic why the overtime provisions in the Agency Specific Agreements and the System of 
Hours Arrangements, that overtime was payable only when a person works outside the agreed span of hours, 
should apply to persons working 37.5 hours per week but not to those working 40 hours per week.   

58 The appellant also says that the Industrial Magistrate erred in finding that there was no conflict between the Agency Specific 
Agreements and the Award and the General Agreements because the 'express reference to overtime (in cl 10), other than in 
circumstances where flexible working arrangements have been exhausted, related only to circumstances when not less than 
24 hours notice is given to work outside those outlined in cl 10.10(a) and further, in circumstances where a declared 
emergency exists (cl 10.10(c)).'  The appellant says that this analysis seems to ignore the disjunctive effect of cl 10.10(b) of the 
2003 and 2005 Agency Specific Agreements and cl 10.11(b) of the 2007 Agency Specific Agreement which are in identical 
terms as follows: 

'When an employee is directed by the Director General or a delegated officer to work outside the agreed span of hours, 
overtime is payable in accordance with the overtime provisions of the Award.' 

59 Pursuant to cl 5.4 and cl 5.5 of the 2005 and 2007 Agency Specific Agreements, the Agency Specific Agreements are to be 
read in conjunction with the Award and the General Agreement and except where the General Agreement identifies conditions 
as 'core', the Agency Specific Agreement prevailed over the relevant General Agreement and the Award to the extent of any 
inconsistencies. 

60 The appellant says cl 10.10(b) and cl 10.11(b) of the Agency Specific Agreements were directly inconsistent with the 
provisions of the General Agreements and the Award which make different provisions in relation to overtime.   

61 The appellant also says that cl 13.15(a) and cl 13.16(e) of the General Agreements sanctioned what is done under the Agency 
Specific Agreements. 

62 The appellant also contends that even if the Industrial Magistrate was correct in finding that that Agency Specific Agreements 
and the System of Hours Arrangements did not apply to the respondents it does not automatically follow that the respondents 
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were entitled to 2.5 hours of overtime per week.  The appellant makes this submission because they take issue with the 
Industrial Magistrate's finding that for each week 2.5 hours of overtime was payable as the Industrial Magistrate made a wrong 
finding that overtime was to be calculated under the provisions of the Award and the General Agreements on a weekly basis.  
The appellant says this is wrong at law and if the provisions of the General Agreements and Award do apply, the issue needs to 
be revisited to determine if the respondents are entitled to overtime payments under them.  The appellant says that it is clear 
that a reference to a 'greater period than 30 minutes' in cl 22(3)(a) of the Award is a reference to a greater period than 30 
minutes on any given day.  They say that this is a matter of industrial notoriety which is made clear by cl 22(d)(i) of the Award 
in which the formula for payment of overtime is set out on a daily basis.  The appellant also says that the clauses and the 
General Agreements are not of assistance, as they do not provide that at all time in excess of 7.5 hours worked on any given 
day is payable of overtime but only that 'overtime' applies to that time.  Consequently they say to identify the circumstances in 
which overtime is payable, it is necessary to have regard to the provisions of the Award.  In other words, while time worked 
over 7.5 hours in any given day, is, according to the General Agreements, overtime, the Award provides when such overtime is 
payable.  Consequently the appellant says the true position is that even if the Award and General Agreements applied and the 
Agency Specific Agreements and System of Hours Arrangements did not apply that the respondents would only be entitled to 
overtime if they worked overtime for a greater period than 30 minutes on any given day.   

The Respondents' Submissions 
63 The material points made by the respondents in support of the argument is that the Agency Specific Agreements and the 

System of Hours Arrangements have no application to the facts of these matters are that: 
(a) It is a 'core' condition that hours worked beyond 37.5 hours each week are overtime; and 
(b) The Agency Specific Agreements only override the provisions of the General Agreements and the Award where 

the conditions in the Agency Specific Agreements are not 'core' conditions.   
64 The respondents' counsel relevantly submits that contrary to the appellant's submission, the ongoing contractual obligation in 

the statutory contracts of employment are that each of the respondents work an average of 40 hours per week but this is not an 
obligation to work an average of 40 hours per week as 'ordinary' hours.   

65 For present purposes, the respondents say the decision of the Full Bench in Ward and Wall No 1 made the following findings: 
(a) The terms of the respondents' workplace agreements continued as contracts of employment but, despite that, the 

parties are bound by the Award (that is, the totality of industrial instruments which, together, deriving their force 
and effect from the Act: Ritter AP, Beech CC and Wood C [111]); 

(b) If there a material conflict between the statutory contracts of employment and the industrial instruments, the latter 
take primacy over the former in setting a safety net of minimum conditions and entitlements of employment: 
[131] Ritter AP, Beech CC and Wood C; 

(c) It being common ground that the present respondents have at material times worked an average of 40 hours per 
week, it was trite to say that they must be paid for all hours worked.  The question was how those hours worked 
are to be treated in the totality of applicable industrial instruments: [193], [188] Wood C, Beech CC.  Put to 
similar effect by Ritter AP [148], if the respondents have not been paid for 40 hours worked it would be contrary 
to the applicable industrial instruments and to general principle. 

66 The finding made by Ritter AP at [147] that the respondents worked an average of 40 hours a week as 'ordinary' hours was not 
the ratio of the disposition of the appeal and in any event is not binding on this Full Bench.  Further the respondents say when 
what is said by Ritter AP is considered in context, it is clear that he was referring to 'ordinary' hours in the context of normal 
hours. 

67 The respondents say that their true position is that the 2.5 hours per week in dispute should be paid at overtime rates and not as 
ordinary time as only 37.5 hours can be paid at ordinary time. 

68 They say that the learned Industrial Magistrate correctly identified the pivotal issue for determination as being whether the 
appellant was obliged, over the relevant period, to pay the respondents in addition to their fortnightly remuneration an amount 
for the 2.5 hours they worked each week.   

69 The respondents say that the learned Industrial Magistrate correctly: 
(a) recognised, consistent with the observations of Wood C and Beech CC in Ward and Wall No 1, that employees 

are entitled to be paid for all hours worked pursuant to their respective contracts of employment; 
(b) properly took into account contemporary approach to construction of industrial instruments; 
(c) considered, as part of the industrial context and so as to derive the conclusion as to consistency and fairness, the 

totality of the industrial instruments that fall on the task of construction before the court; 
(d) reached conclusions fairly open to him on the evidence before the court, against the background and industrial 

contents of what had occurred at material times that: 
(i) the appellant implicitly directed and – or required the respondents to work an extra 2.5 hours per week in 

overtime, in satisfaction of the provisions of cl 22.1(a) of the Award and cl 15.16(a) of the 2008 General 
Agreement; 

(ii) the appellant was estopped from denying that the respondents were required, and by implication directed, 
to work in excess of 2.5 hours per week over and above the 37.5 hours ordinary time. 

(e) concluded that there was nothing in the appellant's Agency Specific Agreements or the System of Hours 
Arrangements which prevailed over the Award and the General Agreements. 
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70 Fundamental to the respondents' argument is the construction of cl 8.1 of the General Agreements which the respondents say 
precludes any treatment of the question of overtime or the variation of prescribed hours that undermined a 'core' condition of 
employment that no more than 37.5 hours per week can be worked as ordinary hours in an Agency Specific Agreement.  They 
also say there is nothing in the Agency Specific Agreements or the System of Hours Arrangements that are capable of affecting 
that 'core' condition of employment. 

71 The respondents say there are four critical errors which underpin the assertion that the Industrial Magistrate reached an 
erroneous conclusion at first instance.  The first critical error of the appellant is that matters to fairness were irrelevant.  The 
respondents point to the decisions which set out principles of contemporary construction in Project Blue Sky, Amcor Ltd v 
CFMEU [2005] HCA 10; (2005) 222 CLR 241; (2005) 79 ALJR 703; (2005) 138 IR 286; (2005) 214 ALR 56 and Kucks v 
CSR Ltd (1996) 66 IR 182 in which observations were made that industrial instruments must be construed against the 
background of an industrial relations environment rather than with legal niceties or jargon and establish the principle that 
meanings which avoid inconvenience or injustice may reasonably be strained for.  The respondents, however, do not contend 
any ambiguity arises in the proper interpretation of the industrial instruments but says context is relevant. 

72 The respondents say the second error in the appellant's contentions is that the statutory contracts of employment contain an 
'unlawful contractual entitlement' that the respondents work an average of 40 hours per week.  The respondents say that such 
an argument that cannot be sustained when regard is had to s 4H of the Workplace Agreements Act or the principles of 
common law that concern illegality and unforceability in the law of contractual obligations.   

73 The third error is that the appellant is unable to rely on s 114 of the Act, as the respondents seek to be paid by the employer in 
accordance with the Award and the General Agreements.  Consequently they say that the Industrial Magistrate corrected 
concluded that the specific overtime provisions in the Agency Specific Agreements can only relate to employees who work an 
average of 37.5 hours per week and cannot have the effect of excluding the respondents' entitlement overtime for 2.5 hours 
worked each week as the Agency Specific Agreements were incapable of derogating from the 'core' condition that work of 
more than an average of 37.5 hours per week was not worked as 'ordinary' hours.  In any event, the respondents say that cl 10 
of the Agency Specific Agreements only purported to regulate the provisions of the Award and not the provisions of the 
General Agreements.  Even then the Agency Specific Agreements expressed no disentitlement to be paid overtime at time and 
a half if overtime was worked and claimed.  Consequently the respondents contend no inconsistency rises between cl 16.5(d) 
and cl 16.16(a) of the 2008 General Agreement (and predecessors or those clauses) and cl 10 of the successive Agency 
Specific Agreement as the provisions of the Agency Specific Agreements left untouched the entitlements in the General 
Agreements.  The only possible complication is the second sentence of cl 13.15(a) (the 2006 General Agreement) and 
cl 16.16(a) (the 2008 General Agreement) that provided for the parties to the agreements to agree to flexible working 
arrangements in excess of 7.5 hours per day as normal hours if the employer and employee agree.  The respondents say 
however the implementation of such an agreement in an Agency Specific Agreement to be valid must not impair the 'core' 
condition, that is, if an employee works beyond 37.5 hours, overtime is to be calculated. 

74 The respondents contend the argument that the excess hours worked over 37.5 hours per week by each respondent do not count 
as ordinary hours or as overtime as the inevitable conclusion must be that no rate is applicable to the excess hours is untenable.  
Such a contention ignores the fact that the respondents were and are contractually entitled to work 40 hours a week and be 
remunerated accordingly.  Further, the submission of the appellant ignores industrial reality and suggests an absurd result. 

75 As to the entitlement for payment of overtime, the respondents says the requirement in cl 22(3)(a) of the Award, that provides 
on any one day an officer must work more than 30 minutes to be entitled to the payment of overtime, may be somewhat 
ambiguous but a contextual reading of this provision reveals it is designed to preclude an overtime claim for a short and ad hoc 
period but has no application to an ongoing arrangement sourced in enforceable contractual obligations which the employer 
has acquiesced in.  Further, there is a strong presumption in cl 13 of the General Agreements that its an entitlement of the 
employment of a public service officer that if you go beyond 37.5 hours of time you are in overtime calculations rather than 
'ordinary' time.  This they say is a 'core' condition and to the extent that the System of Hours Arrangements purported to 
derogate from or impair that 'core' condition, the provisions of the System of Hours Arrangements that purport to do so are 
invalid. 

76 The respondents also point out in relation to the entitlement to payment for overtime that the General Agreements use the term 
'required' in cl 16.5(d) and 'directed' in cl 16.16(a) but the Industrial Magistrate correctly recognised the respondents were 
'obligated' to work 40 hours a week.  They say it is the essence of a contract as a primary class of obligation, that there is a 
voluntary assumption of a legally enforceable duty: Australian Woollen Mills Pty Ltd v Commonwealth (1954) 92 CLR 424, 
457.  In particular, a direction or requirement must be found as a matter of fact, drawing legitimate, industrially realistic 
inferences which take into account the course of proceedings and the employment history.  When regard is had to the statutory 
contracts of employment, the respondents say, it follows that there was a binding obligation to work overtime, which was 
clearly an ongoing requirement or direction by the employer to the respondents, to work overtime. 

Supplementary Submissions by the Parties 
77 On 21 December 2010, the Full Bench wrote to the parties and requested submissions about the following questions: 

(a) If a contextual approach is applied to the interpretation of the provisions of the Award and the relevant industrial 
instruments, should the Full Bench when considering the conditions of employment that may attach to the 
respondents' statutory contract of employment (that requires them to each work an average of 40 hours each 
week), have regard to all of the provisions of the Award and the industrial instruments that provide for the 
conditions of employment in respect of hours. For example, to use the Public Service General Agreement 2006 
(the 2006 General Agreement) and the Department of Agriculture Agency Specific Agreement 2005 (the 2005 
Agency Specific Agreement) as examples, is it necessary to have regard to the following conditions prescribed in 
c113 of the 2006 General Agreement: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 455 
 

(i) 13.1; 
(ii) 13.5; 
(iii) 13.6; and 
(iv) 13.10? 

(b) When considering these provisions of c113, in light of c18.1, 9.1 and 9.2 of the 2006 General Agreement, should 
the Full Bench have regard to the following provisions of the 2005 Agency Specific Agreement: 
(i) 5.4; 
(ii) 5.5; and 
(iii) all of 10, in particular 10.8,10.9 and 10.10? 

(c) When regard is had to these provisions of the 2006 General Agreement and the 2005 Agency Specific Agreement 
is it open to find that the disputed 2.5 hours of work that were worked each week are 'additional hours' within the 
meaning of c11 0.9 of the 2005 Agency Specific Agreement or credit hours to be banked under c113.1 0 of the 
2006 General Agreement. 

78 Both parties filed written submissions on 21 January 2011.  For different reasons they both made submissions that it was not 
open for the Full Bench to find that the disputed 2.5 hours of work worked each week were 'additional hours' within the 
meaning of the Agency Specific Agreements or 'credit hours' to be banked under the General Agreements.   

79 The appellant in its written submissions made the following points: 
(a) There was no claim before the Industrial Magistrate that the disputed 2.5 hours of work worked each week were 

additional hours within the meaning of cl 10.9 of the 2005 Agency Specific Agreement or credit hours to be 
banked under cl 13.10 of the 2006 General Agreement.  Consequently the appeal cannot be decided on either of 
these bases, as the context of the proceedings are that they are enforcement proceedings for which penalties may 
be imposed (although none were imposed in the present matters).   

(b) The Agency Specific Agreements have applied to the respondents since 1 January 2003.  The 2005 and 2007 
Agency Specific Agreements provided that the Agency Specific Agreement will prevail over the General 
Agreement and Award to the extent of any inconsistencies.  The 2003 Agency Specific Agreement provided that 
where the provisions of the Agency Specific Agreement were inconsistent with the General Agreement the 
provisions of the General Agreement shall prevail.  Consequently and relevant to this case, from 1 January 2003 
to 30 August 2005 (the date of registration of the 2005 Agency Specific Agreement) the 2002 and 2004 General 
Agreements prevailed over the Agency Specific Agreements where there was an inconsistency, but after this date 
the Agency Specific Agreements prevailed over the General Agreements where there was an inconsistency.   

(c) The first step is to analyse the 2002 General Agreement against the 2003 Agency Specific Agreement.  As there 
were no 'flexible working arrangements' provisions in the 2002 General Agreement, the provisions of the 2003 
Agency Specific Agreement stand from 1 January 2003, the date it commenced operation.   

(d) From 30 July 2004 (the date of registration of the 2004 General Agreement) to 30 August 2005 (the date of 
registration of the 2005 Agency Specific Agreement) the provisions of the 2004 General Agreement prevailed 
over the provisions of the 2003 Agency Specific Agreement to the extent of any inconsistency.  It is therefore 
necessary to analyse the 2004 General Agreement against the 2003 Agency Specific Agreement.   

(e) Crucially, cl 13.6(e) of the 2004 General Agreement provided that under Agency Specific Agreements 'the 
employer may approve alternative flexible working arrangements, provided that an average of no more than 
37.5 hours per week is worked as ordinary hours'.  The reference to 'alternative' flexible working arrangements in 
cl 13.6(e) must mean 'alternative to those provided for in the 2004 General Agreement'.  As the 2004 General 
Agreement specifically allows for alternative flexible working arrangements, it cannot be said that any such 
alternative flexible working arrangements were inconsistent with the 2004 General Agreement.  Accordingly, the 
2003 Agency Specific Agreement continued to operate after 30 July 2004.   

(f) On 30 August 2005, the 2005 Agency Specific Agreement came into operation.  It sat alongside the 2004 General 
Agreement until 28 July 2006, the date of commencement of the 2006 General Agreement.  The 2005 Agency 
Specific Agreement was an 'alternative flexible working arrangement' as allowed for, and given force and effect 
by, cl 13.6(e) of the 2004 General Agreement.  Therefore, there was no inconsistency between the 2005 Agency 
Specific Agreement and the 2004 General Agreement.   

(g) The 2007 Agency Specific Agreement also operated against the 2006 General Agreement (from 24 July 2006 to 
15 May 2007 and from 16 May 2007 to 6 June 2008).   

(h) To answer question (a) posed by the Full Bench, it is only necessary to have regard to cl 13.6(e) of the General 
Agreements as the Agency Specific Agreements have always had application and effect according to their terms 
and the provisions of cl 13 of the General Agreements, other than cl 13.6(e), have not applied.   

(i) In relation to question (b) posed by the Full Bench, the Full Bench also need only have regard to cl 13.6(e) of the 
General Agreements because the authority for the Agency Specific Agreements to provide for alternative flexible 
working arrangements comes from cl 13.6(e) and thus such alternatives are not inconsistent with the provisions of 
the General Agreements.  In the alternative, if the Full Bench does not accept this contention, when an analysis is 
done in relation to inconsistency between the text of cl 13 of the General Agreements and cl 10 of the Agency 
Specific Agreements, the appellant concedes that there are inconsistencies between the provisions, in particular 
between cl 10.8 of the Agency Specific Agreements and cl 13.2 General Agreements, cl 10.9 of the Agency 
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Specific Agreements and cl 13.10 of the General Agreements and cl 10.10 of the Agency Specific Agreements 
and cl 13.15 General Agreements.   

(j) In any event, from 2 January 2004, the respondents were subject to the 'system of hours' arrangements.  In 
considering cl 13.1, cl 13.5, cl 13.6 and cl 13.10 of the 2006 General Agreement there is no need to have regard to 
the provisions of the 2005 Agency Specific Agreement, perhaps beyond noting that the provisions of the Agency 
Specific Agreement had force and effect pursuant to cl 13.6(e) of the General Agreement.  But, it is not necessary 
to consider the provisions of cl 13, beyond cl 13.6(e), because the respondents' claims are determined by the 2003 
Agency Specific Agreement up until 1 January 2004 and by the system of hours arrangements from 2 January 
2004.   

(k) In relation to question (c) posed by the Full Bench, the appellant says the answer is 'no' for the following reasons: 
(i) this was no part of the respondents' claims, the Industrial Magistrate's decision or the Notice of Appeal 

and it is not properly before the Full Bench; 
(ii) the Agency Specific Agreements did not apply other than for the period 1 January 2003 to 2 January 

2004, the latter date being when the system of hours arrangements commenced operation and had 
application; 

(iii) there is no evidential basis for such a finding; and 
(iv) in any event, such a finding is not open on the terms of the Agency Specific Agreement when it applied 

prior to 2 January 2004 (and if it applied after that time). 
(l) In relation to question (c) raised by the Full Bench for the period after 2 January 2004, the answer still would be 

'no' because the system of hours arrangements applied and not the Agency Specific Agreements.  The 2004 
system of hours arrangements provided that a maximum of 75 credit hours of flexitime may be carried forward 
between each 13 week settlement period and accrued flexitime in excess of 75 hours at the end of a settlement 
period would be automatically lost if not duly authorised as 'additional hours'.  'Additional hours' were defined by 
the system of hours arrangements as 'credit hours in excess of 75 hours that have been duly authorised as overtime 
payment'.  The provision is not only that the working of the hours must be authorised, they must have been 'duly 
authorised as overtime payment'.  No argument of implication can work here.  It is clear from the wording of the 
system of hours arrangements that not only did the additional hours have to be worked but they had to be 
authorised as attracting 'overtime payment'.  In this case there is no evidence: 
(i) as to whether credit hours in excess of 75 hours were reached; 
(ii) if they were, when they were reached; and 
(iii) whether a person with the requisite authority turned his or her mind to whether any such hours should 

attract 'overtime payment' and duly authorised that they should. 
(m) The 2007 system of hours arrangements makes no provision for additional hours.   
(n) For the period before 2 January 2004, the answer again to question (c) is 'no' because the 2003 Agency Specific 

Agreement either did not, on its terms, provide for the payment of overtime or there is no evidence that the 
circumstances in which overtime was payable arose.  Even if it were decided that the Agency Specific 
Agreements applied after 2 January 2004 (rather than the system of hours arrangements) the Agency Specific 
Agreements would operate after 13 July 2007 because the 2007 system of hours arrangements made no provision 
for additional hours and referred back to the Agency Specific Agreement.   

(o) The Agency Specific Agreements relevantly provided at cl 10.9 for payment of additional hours 'in accordance 
with the overtime provisions of the Award' in certain circumstances.  Those circumstances are (and it is assumed 
that cl 10.9(a)(ii) would not apply): 
(i) the Director General or delegated officer has 'duly authorised or directed' the accumulation of more than 

75 credit hours; and 
(ii) those excess hours cannot be cleared within the agreed settlement period 'due to work activities, project 

and program demands'. 
(p) The appellant did not 'duly authorise or direct' the respondents to accumulate more than 75 credit hours.  The 

respondents cannot rely on the workplace agreements in this regard.  The term in the workplace agreements 
required the respondents to work an average of 40 hours per week as ordinary hours was invalid and 
unenforceable at all material times.  The respondents worked an average of 40 hours per week because they 
insisted on doing so.   

(q) In any event, there is no evidence that the excess hours, if there were in fact excess hours, could not be cleared 
within the agreed settlement period due to work activities, project and program demands.   

(r) Even if the respondents did bring themselves within cl 10.9, the phrase 'in accordance with the overtime 
provisions of the Award' means that cl 22(3)(a) of the Award would apply with the effect that, of the excess credit 
hours accumulated under the Agency Specific Agreement flexitime regime, any time which contributed to credit 
hours which was a block of time less than 30 minutes outside the prescribed hours of duty for the employee on 
any given day, would not be included.   

(s) Even if the General Agreements applied rather than the Agency Specific Agreements there is no reason why 
cl 13.10(c) would not apply to the hours in relation to which the respondents made a claim (ie they would be lost).   
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80 The respondents in their supplementary submissions say as follows: 
(a) They acknowledge that in discerning the correct meaning of the provisions that are in dispute, the required 

contextual approach necessitates consideration of the entirety of the instruments that regulate the respondents' 
employment concerning their working an excess of 2.5 hours over 37.5 hours per week. 

(b) They acknowledge that, at least notionally, there is potential for the successive Agency Specific Agreements to 
regulate aspects of their employment with the appellant.  The inherent nature of an Agency Specific Agreement is 
that such agreements can only regulate conditions which are not categorised as core conditions by operation of the 
General Agreements. 

(c) It is a core condition that there must be an average of no more than 37.5 hours per week worked as ordinary hours 
for cl 13 of the General Agreements.  

(d) The General Agreements reflect the intent that an approved regime for alternative flexible working arrangements 
pursuant to an Agency Specific Agreement is only empowered where no more than 37.5 hours per week is 
worked as ordinary hours.  Yet the excess 2.5 hours per week worked by the two respondents were at all material 
times treated by the appellant as ordinary time, not overtime.  There are several indications of this: 
(i) The hours of work agreements manifest agreement that each employee is to 'work an average of 40 hours 

per week' unqualified as overtime or otherwise;   
(ii) The attendance records in Mr Wall's case (commencing at AB 161) record 40 hours per week having been 

worked as 'normal weekly hours' and 8 hours per day as 'normal hours' or at 40 hours per week as 
'standard hours' (commencing AB 310).  In Mr Ward's case the attendance records reflect the latter 
formulation – 40 hours per week as 'standard hours' (commencing at AB 507);  

(iii) When the Agency Specific Agreement was amended in 2007 to enable the potential payment of a 
commuted overtime allowance, envisaged the conversion into a monetary equivalent of 2.5 hours of 
accrued ordinary hours per week; and  

(iv) The System of Hours Arrangements referred in cl 3 to 'overtime hours' as being 'hours worked outside the 
standard flexitime period' of 6.30am – 6.30pm Monday to Friday.  In cl 7 they provide that 'overtime 
penalty rates will only apply for time in excess of 30 minutes worked outside the 12 hour 'standard 
flexitime period' between Monday and Friday, or on weekends and public holidays'.   

(e) As far as the appellant was concerned, at all material times the respondents worked 40 hours per week as 
contracted.  Those 40 hours were 'normal' or 'standard' or 'ordinary' hours. Therefore, cl 13 of the General 
Agreements until 2008 (and in the 2008 General Agreement cl 16) regulated a core condition of employment.  
This is not correct. 

(f) Each Agency Specific Agreement only prevailed over those other industrial instruments to the extent of any 
inconsistency to the extent that the General Agreement did not identify an applicable condition as being a core 
condition: cl 5.4 and cl 5.5.  Accordingly, the agency specific Agriculture System of Hours in cl 10 of the Agency 
Specific Agreements had no valid or lawful operation to the circumstances of the respondents.  To that extent it 
was ultra vires its legal source, namely the General Agreements. 

(g) The Agency Specific Agreements did not, in any event, purport to regulate the General Agreements.  They only 
purport to regulate the Award. 

(h) It is therefore not open to find that the disputed 2.5 hours of work were 'additional hours' within the meaning of 
cl 10.9 of the 2005 Agency Specific Agreement.  Furthermore, even if cl 10.9 did not regulate a core condition, it 
only purported to regulate the Award, not the General Agreements. 

(i) As to cl 13.10 of the 2006 General Agreement, read in isolation it enabled (not compelled) the crediting and 
banking of hours worked in excess of the hours which were prescribed in cl 13.2.  However cl 13.10 must itself be 
read within its immediate context – namely as part of a scheme commencing with the heading 'Flexible Working 
Arrangements'.  The heading precedes cl 13.6, which confined the application of the scheme.  Critically, cl 13.6(e) 
restricted the approval of flexible working arrangements to circumstances: 
(i) Where no more than 37.5 hours per week was worked as ordinary hours; and 
(ii) In accordance with cl 9 of the General Agreements (which preserves the primacy of core conditions).   
Consequently cl 13.10 is not capable of operation in relation to the respondents' excess hours worked. 

(j) Although the text of cl 10.10 of the 2007 Agency Specific Agreement is relevant to the task of construction, the 
actual payment since March 2008 of a commuted overtime allowance to the respondents does not affect these 
conclusions.  The payments were made by the appellant to achieve industrial harmony and a commuted overtime 
allowance is always a matter for negotiation between the union and the employer. 

(k) Against these submissions the questions advanced by the Full Bench should be answered as follows: 
(i) Regard should be had to all potentially or notionally relevant provisions of the Award and the other 

industrial instruments in deriving the correct meaning.  In particular, it is necessary to have regard to the 
conditions identified in cl 13 of the 2006 General Agreement.  However, it is cl 13.5(d) which was the 
operative (and one sourcing the entitlement to the respondents to payment of overtime as claimed), not 
any of the other provisions identified within cl 13;   
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(ii) Similar regard should be had to those provisions identified in the 2005 Agency Specific Agreement.  
However, because there was a relevant core condition that no more than 37.5 hours per week be worked 
as ordinary hours, the Agency Specific Agreement had no work to do in overriding the operation of the 
Award.  It did not even purport in its own terms to override the General Agreements; and  

(iii) For all of the reasons advanced 'no' it is not open to so find. 
The Decision of the Full Bench in Ward and Wall No 1 
81 Acting President Ritter in Ward and Wall No 1 held that where there is a conflict between a condition of employment 

contained in the statutory contract of employment and the applicable award and where the statutory contract provided for 
inferior conditions of employment, the award will prevail.  At [110] his Honour explained: 

Section 4H(6) has the effect that even though the employer and employee have a statutory contract of employment they 
are also bound by an applicable award or EEA.  As I will set out in more detail below, being 'bound by' an award has legal 
consequences.  If parties are bound by an award, then a contract of employment which contains terms that are less 
favourable than the award has no lawful effect.  In my opinion this is so for the statutory contracts of employment.  My 
conclusion arises from the interaction between s4H(6) and ss4H(2) and (3).  The statutory contracts created by s4H(2) are 
'under this section'.  The contract referred to in sub-section (3) is still 'the contract of employment', created by sub-section 
(2), which in turn is 'under this section'.  'This section' includes s4H(6) which provides for the binding nature of an 
applicable award.  In my opinion the use of the expression 'bound by' establishes the primacy of an applicable award, 
given the text and context of s4H.  In referring to 'context' I include the legislative scheme of the Act and the WAA as a 
whole after the amendments made by the LRAA. 

82 At [126] he said: 
The effect of s4H(6) of the WAA is that where parties had entered into an industrial agreement this was binding 'despite' 
subsection (2) and the existence of a statutory contract.  If there was a material conflict between the terms of the contract 
and the industrial agreement the terms of the latter, as a binding industrial agreement, prevailed. 

83 His Honour also found that a statutory contract of employment is not outside the operation of s 114 of the Act and that if there 
was material conflict between the award and the statutory contract of employment, the award takes primacy over the statutory 
contract of employment in setting a safety net of minimum conditions and entitlements of employment [131]. 

84 In relation to s 4H(8) of the Workplace Agreements Act his Honour observed [136]: 
Section 4H(8) provides a limitation upon what an employer is required to pay to an employee where they have a statutory 
contract of employment and an award is also binding.  The employer is not required to pay the employee more than the 
greater of the employee's entitlement under the contract of employment or arising under the relevant award, whichever is 
the greater when assessed on a yearly basis.  An effect of ss4H(7) and (8) is that the employee does not have the benefit of 
the maximum amount of payments which can be obtained by mixing and matching the provisions of the award and terms 
of the contract of employment. 

85 His Honour then found [147] – [148]: 
147 On the facts, s4H operated in the following way. The appellant and the respondents were bound by the applicable 

industrial instruments. It is agreed that these provided for an average of 37½ ordinary hours average per week for 
full time workers. Employees could not be required to work longer hours at the ordinary rate of pay. If the 
employer wanted employees to work longer hours there was provision for the payment of overtime. When 
ascertaining the ordinary rate of pay of the respondents, the rate in the award applied. Although the statutory 
contract contained a term that ordinary hours were an average of 40 per week, the appellant could not enforce this 
as it would be contrary to the award. Additionally, the respondents could not insist that they worked an average of 
40 hours per week and only be paid the ordinary award rates of pay. They too are bound by the award. 

148 In the case of both respondents however, they have been working 40 hours per week on average, with at least the 
acquiescence of the appellant. If they have not been paid for 40 hours work it would be contrary to the applicable 
industrial instruments and general principle. If however the respondents wish to take action consequent upon this, 
then they must seek to enforce the applicable industrial instruments. Such an application would be within the 
exclusive jurisdiction of the Industrial Magistrate's Court (IMC). (See ss83(1)(e) and 81(3) of the Act). 

86 Chief Commissioner Beech made no findings about the construction of the provisions of the Workplace Agreements Act which 
were enacted by the Labour Relations Reform Act.  He however, agreed with Ritter AP that what was being sought was the 
enforcement of the provisions of the relevant award or agreement. 

87 Commissioner Wood made specific findings about the meaning and effect of s 4H of the Workplace Agreements Act.  He, 
however, like Beech CC did not adopt the construction put forward by Ritter AP.  Commissioner Wood found that s 4H(2) and 
s 4H(3) make it plain that the respondents' workplace agreements continue as statutory contracts and contain the same 
provisions.  He also found that s 4H(6)(a) stipulates that even though the statutory contracts operate, the relevant award also 
applies to the employment of the respondents.  As to s 4H(7), insofar as it stipulates that where the award applies, in 
conjunction with the statutory contracts, he held the ordinary rate of pay of the award should be used for calculations under the 
award.  He found that this meant that rates of pay from the statutory contracts should not be transported into the award for the 
purposes of the calculation.  He then found that s 4H(8) was the crucial element in relation to the matters in dispute and this 
provision contemplates for the respondents' a yearly pay comparison.  At [192] Commissioner Wood found that the proper 
construction of the legislation leads to the conclusion that the respondents must be paid a higher sum following the calculation 
of the annual pay under the award and under the statutory contract.  In particular, if their pay under the award is higher than 
under the statutory contract, they should be paid that amount or if their pay under the statutory contract is higher then they 
should be paid that amount and each calculation is to be made without reference to the other document.  Commissioner Wood 
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also found that the respondents must be paid for all of the hours worked each week and that, hours worked in excess of 
37.5 hours per week may attract overtime payments, to be worked out in accordance with the provisions of the Award.   

88 The common findings that can be gleaned from the reasons for decision of the Full Bench in Ward and Wall No 1 are simply 
that: 

(a) The respondents are entitled to be paid for all hours worked pursuant to their respective statutory contracts of 
employment (Wood C [193] and with whom Beech CC [188] agreed).   

(b) The respondents under each statutory contract of employment work at an average of 40 hours per week and that 
the Award only allows 37.5 hours per week worked. 

89 The issue left open in Ward and Wall No 1 is whether on a proper construction of the provisions of the Award and any 
applicable industrial instrument the respondents are entitled to be paid overtime pursuant to the provisions of the Award and/or 
an applicable industrial agreement.   

Principles of Interpretation 
90 The determination of these appeals turns upon the construction of the rights and obligations created in the statutory contracts of 

employment, the Award, the General Agreements, the Agency Specific Agreements and the System of Hours Arrangements.  
Construction of these provisions requires the consideration of the text of each industrial instrument as a whole and in context.  
In City of Wanneroo v Holmes, French J summarised the well established principles of construction as follows (378) – (379): 

The interpretation of an award begins with a consideration of the natural and ordinary meaning of its words: Re Clothing 
Trades Award (1950) 68 CACR 597 (Aust Indus Ct, Full Ct). The words are to be read as a whole and in context: 
Australian Timber Workers Union v W Angliss & Co Pty Ltd (1924) 19 CAR 172. Ambiguity if any, may be resolved by a 
consideration, inter alia, of the history and subject matter of the award: Picard v John Heine & Son Ltd (1924) 35 CLR 1. 
Resort to such matters as prefatory statements and negotiations is of dubious assistance if admissible at all: Seymour v 
Stawell Timber Industries Pty Ltd (1985) 13 IR 289 at 290; 9 FCR 241 at 244 (Northrop J) (13 IR at 299; 9 FCR at 254) 
(Keely J) cf 13 IR at 309; 9 FCR at 265 (Gray J). The logs of claim and arbitrator's reasons for decision may be referred 
to determine the ambit of the dispute which led to the making of the award so that where there are two possible 
interpretations, one within the ambit and one without, the former may be preferred. Evidence of the conduct of the parties 
subsequent to the making of the award however, cannot be relied upon to construe it: Seamen's Union of Australia v 
Adelaide Steamship Co Ltd (1976) 46 FLR 444, 446, disapproving Merchant Seamen's Guild of Australia v Sydney Steam 
Collier Owners and Coal Stevedores Association (1958) 1 FLR 248. That is not to say the words must be interpreted in a 
vacuum divorced from industry realities.  As Street J said in Geo A Bond & Co Ltd (in Liq) v McKenzie [1929] AR 
(NSW) 498 at 503: 

'it must be remembered that awards are made for the various industries in the light of the customs and working 
conditions of each industry, and they frequently result ... from an agreement between the parties, couched in terms 
intelligible to themselves but often framed without that careful attention to form and draughtsmanship which one 
expects to find in an Act of Parliament. I think, therefore in construing an award, one must always be careful to 
avoid a too literal adherence to the strict technical meaning of words, and must view the matter broadly, and after 
giving consideration and weight to every part of the award, endeavour to give it a meaning consistent with the 
general intention of the parties to be gathered from the whole award. - see also Re Crown Employees (Overtime) 
Award (1969) AR (NSW) 60, 63; Re Hospital Employees Administrative and Clerical (State) Award (1982) 2 IR 
123'. 

91 His Honour then went on to observe (379): 
It is of course no part of the Court's task to assign a meaning in order that the Award may provide what the Court thinks is 
appropriate - Australian Workers Union -v- Graziers Association (NSW)(1939) 40 CAR 494. Indeed it has been said that 
a tribunal interpreting an Award must attribute to the words used their true meaning even if satisfied that so construed 
they would not carry out the intention of the Award making authority - Re Health Administration Corporation; Re: Public 
Hospital Nurses (State) Award (1985) 12 IR 122; Rogers Meat Co. Pty Ltd -v- Howarth (1960) AR (NSW) 291; Re 
Government Railways and Tramways (Engineers etc.) Award [1928] AR 53 at 58 (Cantor J.) 

92 The observations by French J at (379) are somewhat different to the more recent observations of Kirby J and Callinan J in 
Amcor who favoured a contextual construction as opposed to a strictly textual approach.  Justice Kirby at [96] and Callinan J 
at [129] adopted the following passage in the judgment of Madjwick J in Kucks (184): 

It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The search is for the meaning 
intended by the framer(s) of the document, bearing in mind that such framer(s) were likely of a practical bent of mind: 
they may well have been more concerned with expressing an intention in ways likely to have been understood in the 
context of the relevant industry and industrial relations environment than with legal niceties or jargon. Thus, for 
example, it is justifiable to read the award to give effect to its evident purposes, having regard to such context, despite 
mere inconsistencies or infelicities of expression which might tend to some other reading. And meanings which avoid 
inconvenience or injustice may reasonably be strained for. For reasons such as these, expressions which have been held 
in the case of other instruments to have been used to mean particular things may sensibly and properly be held to mean 
something else in the document at hand. 

93 Relevantly, Callinan J also observed in relation to the general purposes of industrial agreements that [131]: 
An industrial agreement has a number of purposes, to settle disputes, to anticipate and make provision for the resolution 
of future disputes, to ensure fair and just treatment of both employer and employees, and generally to promote harmony in 
the workplace. It is with the third of these that cl 55 of the Agreement is particularly concerned. It is important to keep in 
mind therefore the desirability of a construction, if it is reasonably available, that will operate fairly towards both parties. 
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In this connection it is not without significance that the primary judge adopted a construction which he thought to be not 
only arguably absurd, but also potentially unjust to the appellant. 

94 Clause 55 in Amcor contained rights, obligations and entitlements to severance payments and other entitlements in the event of 
redundancy. 

Analysis 
(a) The terms of the statutory contracts of employment 
95 The first of the issues raised in the appeal goes to the terms of the contracts of employment of Mr Wall and Mr Ward.  Section 

4H of the Workplace Agreements Act provides that their statutory contracts of employment contain the same provisions as 
those of the Workplace Agreement which has ceased to have effect.  The contracts of employment of Mr Ward and Mr Wall 
therefore contain the provisions of the workplace agreements which provide (AB 149 and 150): 

The employee and manager agree: 
1. the employee will work an average of 40 hours per week.  
2 (a) the span of hours will be 5am to 7pm, Monday to Friday.  
 (b) there can be no more than Nil (maximum 10) Saturdays in a 26-week cycle.  No more than two 

consecutive six-day weeks may be worked.  
96 The balance of the workplace agreements contained the annual salary at the time the contract was signed in 2001.   
(b) Whether the terms of the statutory contracts were invalid and unenforceable 
97 The learned Industrial Magistrate held that Mr Wall and Mr Ward were contractually obligated to work 40 hours per week.  

The appellant argues that this was in error, in part because the contractual entitlement was to work 40 hours per week as 
ordinary hours and in any event this provision was invalid and unenforceable as well as contrary to s 114 of the Act. 

98 The question then to be addressed is whether the obligation in the statutory contracts of employment was to work an average of 
40 hours a week as 'ordinary' hours, and if so, was such an obligation unlawful and unenforceable, as at all material times the 
Award and the General Agreements prescribed that only 37.5 hours a week can be worked as 'ordinary' time.  Whilst the 
appellant argues that such a finding at law flows from the observations of Ritter AP in Ward and Wall No 1 at [147], we do 
not agree that such a finding is established at law.  It was an express term of the workplace agreement, and thus of the contract 
of employment which it became, that the employee will work an average of 40 hours per week.  The words 'the employee will 
work an average of 40 hours per week' do not require the payment to be in ordinary hours.  During the life of the workplace 
agreement, awards or agreements which would have provided for the payment of an overtime rate did not apply to Mr Wall or 
Mr Ward.  The workplace agreement shows the base salary to be paid for working an average of 40 hours per week within the 
span of hours prescribed, however, it does not itself prescribe 40 hours per week as ordinary hours.   

99 The appellant submits that the obligation under the workplace agreement was, after the Labour Relations Reform Act invalid 
and unenforceable.  However, this submission is not to the point.  The relevant point is that as a matter of fact, Mr Wall and 
Mr Ward have, since the Labour Relations Reform Act, worked an average of 40 hours per week.  Further, the terms of the 
statutory contract of employment were that they did so by virtue of the agreement between the employee and the manager 
referred to in the workplace agreement.  The provision in the statutory contract of employment is to work an average of 
40 hours per week; it is not to work an average of 40 hours per week as ordinary time.  If we are wrong on that point, it does 
not alter the fact an average of 40 hours per week has been worked.  When regard is had to all the relevant provisions of the 
applicable industrial instruments it is clear that employees can work hours in excess of 37.5 hours a week but those excess 
hours are not characterised as 'ordinary' time under the provisions of the relevant industrial instruments.  Excess hours of work 
may be paid overtime, credit hours as flexitime and excess hours for which no payment is prescribed such as in some 
circumstances the first 30 minutes of time worked as overtime does not attract payment.  Further, the observation made by 
Ritter AP at [147] in Ward and Wall No 1 that the average of 40 hours a week were to be worked as 'ordinary' time was obiter 
and was not an issue considered by Beech CC or by Wood C. 

(c) The Award, the General Agreements and the Agency Specific Agreements 
100 The appellant submits that the learned Industrial Magistrate erred in concluding that the Agency Specific Agreements did not 

provide the requisite legal source to exclude the Award and the General Agreements.  In particular, in Particular 1.3 of his 
grounds the appellant contends: 

The learned Magistrate erred in law in concluding that the Department of Agriculture Agency Specific Agreements did not 
provide the "requisite legal source" for the Department of Agriculture System of Hours Agreements to exclude the 
overtime provisions in the Public Service Award 1992 and Public Sector General Agreements when the System of Hours 
Agreements made specific provision in relation to when overtime is payable to an employee subject to a System of Hours 
Agreement and Agency Specific Agreements prevail over the Public Service Award and Public Sector General 
Agreements, except in relation to core conditions, with overtime not being a core condition. 

101 As a starting point, we refer to the observation of the learned Industrial Magistrate at AB 98 it is the Award from which all 
other instruments flow.  It appears to be common ground that in general terms the Award would have applied to the 
employment of Mr Wall and Mr Ward from 1 January 2003, which is the time their workplace agreements ceased and their 
statutory contracts of employment commenced.  The answer to the claims of Mr Wall and Mr Ward to be paid for the 40 hours 
per week worked lies in the application of the overtime provisions of the Award unless those provisions were in conflict with 
the successive General Agreements (or, in turn, the Agency Specific Agreements which are provided for by those General 
Agreements).   
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102 If the Award applied, cl 16 - Hours (which in 2003 was unchanged from when the award issued) provided in cl 16(1) that the 
prescribed hours of duty to be observed by officers were 7.5 hours per day Monday to Friday ((1993) 73 WAIG 301 at 307).  
The clause provides for variation of hours and for flexitime arrangements; nowhere in the clause itself is there reference to 37.5 
hours per week.  Clause 16 also makes a limited provision for payment of overtime by referring to cl 18 – Overtime 
Allowance. 

103 In interpreting the provisions of the Award, regard should be had to the purpose of the making of the Award and the General 
Agreements as industrial instruments that apply to all public service officers throughout the State of Western Australia.  As 
'general' instruments they provide rights and entitlements to employees that address in general, the operational needs of public 
sector agencies as employers and are intended (to use the words of Callinan J) to create generally fair and just conditions for 
employers and salaried officers throughout the public sector.  A fundamental difficulty with both the appellant's and 
respondents' arguments is that they do not put forward an interpretation of the relevant instruments that considers the scheme 
of the conditions of employment in respect of 'hours' and the context of the conditions as to hours of work in each of the 
instruments.  In particular, the argument put forward on behalf of the respondents that because it is a 'core' condition that all 
employees are to work an average of 37.5 hours a week has the effect that the Agency Specific Agreements cannot regulate 
any conditions that attach to the respondents' statutory obligations to work 40 hours a week, is an argument that must fail, as 
this 'core' condition is only one part of many conditions that regulate the conditions that attach to the working of hours of work.  
Also it too far strains the language of the instruments to say that the General Agreements establish a 'core' condition that all 
hours in excess of 7.5 hours a day are worked as overtime, as such a contention ignores the scheme and context of flexible 
working arrangements contained in the General Agreements and the Agency Specific Agreements and the entitlement to 
overtime as part of that scheme. 

104 Having regard to a contextual approach to interpretation and considering the relevant provisions in their context, the provisions 
of the Award and the General Agreements establish the following relevant conditions: 

(a) By operation of s 41(9) of the Act, the provisions of an industrial agreement oust the provisions of an award.  
Section 41(9) provides: 

To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial 
agreement prevails unless the agreement expressly provides otherwise. 

However, some provisions of an award have effect if preserved by the terms of an industrial agreement.  Section 
41(8) of the Act provides that when an industrial agreement is made and registered in substitution for an industrial 
agreement, the first agreement is taken to be cancelled, except to the extent the new industrial agreement saves the 
provisions of the first agreement.  In this matter, each of the General Agreements were made in substitution of the 
earlier General Agreement and each contain a clause that provides that the General Agreement shall be read in 
conjunction with the Award and where the provisions of the Award and General Agreement are inconsistent, the 
provisions of the General Agreement shall prevail (cl 5.4 2002 General Agreement, cl 5.4 2004 General 
Agreement, cl 5.4 2006 General Agreement). 

(b) Each General Agreement provided for the making of an Agency Specific Agreement.  In 2002, Agency Specific 
Agreements could only be made to meet special circumstances (cl 9.4 2002 General Agreement).  In the 2004 and 
2006 General Agreements, Agency Specific Agreements could only be made to replace an existing Agency 
Specific Agreement or where arrangements were agreed by the parties to be necessary due to the nature of work 
undertaken or the environment in an agency (cl 9.3 2004 General Agreement, cl 9.3 2006 General Agreement).  It 
is clear that none of the Agency Specific Agreements raised in this matter were made in substitution for any of the 
General Agreements, but each successive General Agreement was made in substitution of the former.  Clause 5.2 
of each of the Agency Specific Agreements expressly stated that the Agency Specific Agreement did not replace 
the General Agreement. 

(c) Each General Agreement established 'core' conditions to apply across salaried staff of the public sector.  These 
'core' conditions were some Award conditions and the majority of conditions of the General Agreements.   
(i) In the 2002 General Agreement the only 'core' condition relevant to this matter was that no more than an 

average of 37.5 hours a week was to be worked as ordinary hours each week (cl 8.1 2002 General 
Agreement).  No provision was made for overtime in the 2002 General Agreement.  Consequently, 
pursuant to cl 5.4 of the 2002 General Agreement, but for the effect of an agency specific agreement, if 
any, the provisions of the Award applied in respect of the entitlement to overtime. 

(ii) The 2004 General Agreement, 2006 General Agreement and 2008 General Agreement created specific 
provisions about hours of work.  Insofar as cl 13 of the 2004 and 2006 General Agreements and cl 16 of 
the 2008 General Agreement provided for an average of 37.5 hours to be worked as ordinary hours, no 
other conditions in respect of hours were prescribed as a 'core' condition.  In particular, cl 13 of the 2004 
and 2006 General Agreements and cl 16 of the 2008 General Agreement provided for the following 
conditions that were not 'core' conditions: 
1. An employer could approve alternative flexible working arrangements, in an agency specific 

agreement, provided no more than 37.5 hours per week are worked as ordinary hours (cl 13.6(e) of 
the 2004 and 2006 General Agreement and cl 16.7(e) of the 2008 General Agreement). 

2. The prescribed hours of duty were 150 hours per four-week settlement period to be worked 
between 7:00am and 6:00pm Monday to Friday and could be worked with flexible 
commencement and finishing times (cl 13.2 and cl 13.7(a) of the 2004 and 2006 General 
Agreement and cl 16.2, cl 16.3 and cl 16.4 of the 2008 General Agreement). 
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3. Credit hours in excess of 150 hours per four week settlement period up to 52.5 hours in a year 
could be carried forward.  Any hours in excess of 52.5 hours were lost (cl 13.9 and cl 13.10 of the 
2004 and 2006 General Agreement and cl 16.11(c) of the 2008 General Agreement). 

4. In the 2004 and 2006 General Agreement a maximum of ten ordinary hours could be worked in 
each day between 7:00am and 6:00pm (cl 13.12) and under cl 16.13 of the 2008 General 
Agreement a maximum of ten ordinary hours could be worked in any agreed span of hours. 

5. In the 2004 General Agreement, an employer could vary the hours of duty (cl 13.5) consistent 
with a 150 hour four-week settlement period.  In the 2006 and 2008 General Agreement the 
employer could vary the prescribed hours of duty, consistent with a 150 hour four-week settlement 
period (cl 13.5 and cl 16.5 respectively).  In the 2004, 2006 and 2008 General Agreement where 
an employee was directed to work more than 7.5 hours in any one day, overtime applied.  
However a flexible working arrangement could provide for the working of hours in excess of 
7.5 hours if the employer and employee agreed (cl 13.15(a) of the 2004 and 2006 General 
Agreement and cl 16.16(a) of the 2008 General Agreement).  Further, where employees received 
at least one day's notice to work, the prescribed hours of duty on the day that overtime was 
performed were 7.5 hours (cl 13.15(b) of the 2004 and 2006 General Agreement and cl 16.16(b) 
of the 2008 General Agreement).  It is also clear from these provisions that payment for overtime 
was required to be paid pursuant to cl 22 of the Award. 

105 Whilst it is clear from the provisions of each of the General Agreements that it was a 'core' condition that an employee may 
work no more than an average of 37.5 hours as ordinary hours, it cannot be said that the terms and conditions of payment for 
hours worked beyond 37.5 hours was a 'core' condition in any of the General Agreements.   

106 The 2002 General Agreement was silent on the issue of preconditions that applied to work that was to be regarded as overtime.  
In the absence of an agency specific agreement, the terms of the Award applied.  However cl 9.4 of the 2002 General 
Agreement contemplated that an agency specific agreement could be made to meet special circumstances which include 
arrangements agreed by the parties necessary due to the peculiar nature of work undertaken in an agency or to meet agreed 
equity goals. 

107 In 2003, the appellant entered into an agency specific agreement which was registered as an industrial agreement pursuant to 
s 41 of the Act.  The 2003 Agency Specific Agreement dealt with among other matters a system of hours and the preconditions 
that were to apply to working flexitime, the payment of excess credit hours and overtime.  Whilst, pursuant to cl 5.4 of the 
2003 Agency Specific Agreement, the Agency Specific Agreement was to be read in conjunction with the Award and the 
General Agreement, pursuant to cl 5.5 and cl 5.6 in the event of an inconsistency, the provisions of the Agency Specific 
Agreement were to prevail over the Award but the General Agreement was to prevail over the Agency Specific Agreement.  
Despite the valiant submissions made on behalf of the respondents, no inconsistency can be said to arise between the 
provisions of the 2003 Agency Specific Agreement and the 2002 General Agreement in respect of overtime.   The 2002 
General Agreement did not deal with the terms and conditions that were to apply to overtime.  Consequently it cannot be said 
or inferred that the 2002 General Agreement dealt with or covered any condition of employment with respect to overtime.  It is 
not correct to say that cl 10 of the 2003 Agency Specific Agreement left untouched the entitlements to overtime in the 2002 
General Agreement, as there are no provisions that dealt with overtime in the 2002 General Agreement. 

108 Clause 10.1 of the 2003 Agency Specific Agreement provided the prescribed hours to be hours worked between the span of 
6:30am to 6:30pm Monday to Friday.  Pursuant to cl 10.3(b)(i) of the 2003 Agency Specific Agreement, employees and their 
supervisor or manager could reach agreement on the system of hours to be worked in an agreed system of hours agreement. 

109 The respondents entered into the 2004 System of Hours Arrangement effective from 2 January 2004 to work flexitime. 
110 Pursuant to cl 10.2 of the 2003 Agency Specific Agreement, the conditions of the hours of work of employees were as follows: 

(a) Average daily hours – 7.5 hours 
(b) Settlement period – 13 weeks 
(c) Maximum daily hours (see also cl 10.8) – 12 hours 
(d) Maximum credit hours – 75 hours. 

111 Hours worked beyond the maximum 75 credit hours were regarded as 'additional' credit hours and pursuant to cl 10.9 were 
paid as overtime in accordance with the overtime provisions of the Award if the following preconditions were satisfied: 

(a) Where duly authorised or directed by the Director General or a delegated officer the employee worked (additional 
hours); and 

(b) Where the excess hours could not be cleared within the settlement period due to work activities, project and 
programme demands. 

112 Where the excess hours were less than 25 hours, by mutual agreement between an employee and the delegated officer time in 
lieu at the Award overtime rate could be taken.  If the excess hours were not cleared within 60 days, or with the written 
agreement of the employee taken with a period of leave, the excess hours were to be paid at overtime rates. 

113 Payment for overtime which was not payment for 'additional credit' hours worked was prescribed by cl 10.10 of the 2003 
Agency Specific Agreement.  Clause 10.10(a) provided for payment of overtime when the notice period was less than 
24 hours.  This clause was not relevant to the respondents' claims.  Similarly cl 10.10(c) had no application as it dealt with the 
payment of overtime where a declared emergency arises.  Clause 10.10(b) provided that overtime was payable in accordance 
with the overtime provisions of the Award, where an employee is directed by the Director General or a delegated officer 
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directed an employee to work outside the agreed span of hours, that is on a Saturday or Sunday, on a public holiday or before 
6:30am or after 6:30pm Monday to Friday.  Clause 10.10(b) was plainly intended to be read disjunctively as the entitlement to 
overtime created in this clause created different and separate preconditions for the payment of overtime to cl 10.10(a) and 
cl 10.10(c).  Clearly under cl 10.10(a) and cl 10.10(c) overtime was payable for work carried out as overtime within the agreed 
span of hours as the only preconditions to payment for overtime, in the case of cl 10.10(a) that notice to work overtime must be 
less than 24 hours and in the case of cl 10.10(c) that a declared emergency has arisen. 

114 The nature of hours worked as flexitime is that the working of hours in addition to an average of 37.5 hours is that such work is 
voluntary; whereas it is inherent in the concept of overtime that hours of work performed as overtime are hours of work which 
was required by the employer or by necessity to be done.  Consequently the precondition of a direction to work under 
cl 10.10(a) or the circumstances such as the necessity to perform emergency functions under cl 10.10(c) is a requirement.  The 
requirement of direction is also implied in cl 10.10(a) as the entitlement to overtime under this clause requires a notice to 
perform work to be given. 

115 Even if the condition in the statutory contracts of employment that the respondents in each case are to work an average of 
40 hours a week can be construed as a direction to work overtime, it is common ground that the respondents would not be 
entitled to payment of overtime for the 2.5 additional hours of work, worked each week pursuant to cl 10.10(b) of the 2003 
Agency Specific Agreement as the respondents did not perform that work outside the agreed span of hours.  For this reason it 
is our view that it is not necessary to decide whether the condition in the statutory contracts of employment can be construed as 
a direction to work overtime, as there was no evidence before the learned Industrial Magistrate that the respondents worked the 
2.5 hours of work each week outside the agreed span of hours.   

116 However, it does not necessarily follow that the respondents would not be entitled to payment or time in lieu for the 2.5 
additional hours of work each week, if the work can be said to be duly authorised hours of work and as such hours of work that 
satisfied the preconditions for payment or time in lieu pursuant to cl 10.9 of the 2003 Agency Specific Agreement.  Given that 
the 2003 Agency Specific Agreement was made at a time when some employees were to be covered by 2003 Agency Specific 
Agreement were bound by the terms of the statutory contract of employment to work an average of 40 hours a week, it may be 
arguable that the respondents were authorised to work an additional 2.5 hours a week.  Whether they would be entitled to 
payment of overtime or time in lieu at the overtime rate for the working of those hours would depend on whether those hours 
could be regarded as 'additional credit hours' and whether the other preconditions in cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

117 When the 2004 General Agreement came into effect, the provisions of the 2003 Agency Specific Agreement continued to have 
force pursuant to cl 5.5 and Schedule 3 of the 2004 General Agreement.  The 2004 General Agreement introduced for the first 
time an hours clause in cl 13 which included preconditions for the payment of overtime and the working and banking of credit 
hours.  However cl 13 was not a 'core' condition.  In any event, cl 13.6(e) of the 2004 General Agreement contemplated that 
individual agencies could approve alternative flexible working arrangements provided that an average of no more than 37.5 
hours per week was worked as ordinary hours.  The 37.5 hours proviso continued as a 'core' condition pursuant to cl 8.1 of the 
2004 General Agreement.  Pursuant to cl 9.2 of the 2004 General Agreement 'core' conditions could not be the subject of an 
agency specific agreement and under cl 9.3(a) replacement agency specific agreements could be made.  Whilst there was 
nothing in the 2004 General Agreement that dealt with any inconsistencies between non core conditions in the 2004 General 
Agreement and Agency Specific Agreements, cl 5.6 and the definition of General Agreement in the definition clause, 
importantly, the 2003 Agency Specific Agreement provided that where there was an inconsistency between the provisions of 
the 2003 Agency Specific Agreement and the provisions of the 2002 General Agreement and its replacements, the provisions 
of the General Agreement prevailed. 

118 Consequently the question arises in this appeal whether an inconsistency arose between the provisions of the 2004 General 
Agreement and the 2003 Agency Specific Agreement in respect of the preconditions for the payment of overtime and flexible 
working arrangements.  Plainly the terms of the 2004 General Agreement did not cover the field of hours as cl 13.6(e) 
expressly contemplated that through an Agency Specific Agreement an employer could approve alternative flexible working 
arrangements.  Prima facie, without regard to the effect of cl 13.6(e) and cl 13.6(a) of the 2004 General Agreement, when the 
overtime provisions and the scheme of flexible working arrangements in the 2004 General Agreement and the 2003 Agency 
Specific Agreement are examined a direct inconsistency appears to arise, as the preconditions for the payment of overtime and 
the banking of credit hours are different in each agreement.  For example, in respect of overtime cl 13.15(a) and cl 13.15(b) of 
the 2004 General Agreement provided: 

Where employees are directed by the employer to work more than 7.5 hours in any one (1) day, overtime applies.  The 
parties acknowledge that the flexible working arrangement provides for the working of hours in excess of 7.5 hours per 
day as normal hours if the employer and employee agree. 
For the purpose of Clause 22 – Overtime Allowance of the Award, employees receiving at least one (1) day's prior notice 
to work overtime, the prescribed hours of duty on the day that overtime is performed shall be 7.5 hours.    

119 A direct inconsistency could be said to arise between the first sentence of cl 13.15(a) of the 2004 General Agreement and 
cl 10.10(b) of the 2003 Agency Specific Agreement as the precondition for the payment of overtime in cl 13.15(a) was simply 
that there be a direction to work more than 7.5 hours in any one day whereas under cl 10.10(b) the direction must have been 
given to work outside the agreed span of hours.   

120 The working of 'normal' hours beyond 7.5 hours a day by agreement pursuant to cl 13.15(a) of the 2004 General Agreement 
authorised employers and employees to enter into flexitime arrangements whereby hours could have been credited and banked 
pursuant to cl 13.10.  Whilst the 2003 Agency Specific Agreement and the 2004 System of Hours Arrangement treated all 
hours worked beyond 37.5 a week as hours to be credited as credit hours unless worked outside the agreed span of hours and 
thus were overtime, it is apparent from the attendance record/flexible working hours sheets completed by the respondents and 
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tendered into evidence, described the normal weekly hours worked as 40, yet the hours worked beyond 37.5 hours to 40 hours 
each week were not in fact credited and banked.   

121 Even if the provisions of the 2004 General Agreement applied, in the circumstances where the respondents were bound by 
their statutory contracts of employment to work an average of 40 hours a week and the appellant through his officers and 
agents treated this obligation as binding through the attendance record/flexible working sheets as 'normal' weekly hours of 
40 hours a week, what is required is that there be a direction to work more than 7.5 hours in any one day:  cl 13.15(a) of the 
2004 General Agreement.  Under the General Agreements each day was to 'stand alone' and whilst a direction to work more 
than 7.5 hours a day could in some circumstances arise as an ongoing direction to work more than 7.5 hours each day for a 
period of time, the respondents were not required to work particular hours on any one day.  At its highest, the respondents 
worked an average of 40 hours per week.  That does not mean that they had to work a set number of hours each day in a week, 
as cl 13.12 of the 2004 General Agreement allowed for a maximum of 10 hours to be worked as ordinary hours each day. 

122 Notwithstanding the differences in the arrangements provided for in these agreements, we are not satisfied that an 
inconsistency between the 2003 Agency Specific Agreement and the 2004 General Agreement arises.  Clause 13.6(a) and 
cl 13.6(e) made it clear that an employer may specify in an agency specific agreement a different flexible working arrangement 
than that provided for in cl 13.2 (prescribed hours).  Clause 13.6(a) of the 2004 General Agreement provided that within the 
parameters of cl 13.2, flexible working arrangements shall apply unless the employer specifies and cl 13.6(e) allows an 
employer to approve alternative flexible working arrangements in an agency specific agreement providing that an average of 
no more than 37.5 hours per week is worked as ordinary hours.  When cl 13.6(a) and cl 13.6(e) are read together and when 
regard is had to the fact that cl 13 is not a 'core' condition it is clear that cl 13 of the 2004 General Agreement contemplates that 
a separate and different flexible working arrangement could be specified in an Agency Specific Agreement. 

123 For these reasons we are of the opinion that whilst the provisions of the 2003 Agency Specific Agreement were in force, the 
2.5 hours of work, worked by the respondents could be at law characterised as 'additional hours' within the meaning of cl 10.9 
of the 2003 Agency Specific Agreement.  However, such a conclusion cannot be conclusively made to the requisite standard of 
proof.  In this matter there was insufficient evidence upon which such a conclusion could be drawn and in any event, as the 
appellant points out, the case before the Industrial Magistrate was not before the Industrial Magistrate on this basis.  A party to 
proceedings in the general jurisdiction of the Industrial Magistrate's Court is bound by their particulars:  Liquor, Hospitality 
and Miscellaneous Union, WA Branch v Minister for Health [2011] WAIRC 00192 [80] – [83].  As both applications alleged 
the appellant failed to comply with the provisions of the Award and the General Agreements it is not open to decide the 
appeals on this basis. 

124 Prior to the 2004 General Agreement ceasing to have force, the 2005 Agency Specific Agreement became operative.  On 
coming into operation of the 2005 Agency Specific Agreement, except in respect of 'core' conditions, the provisions of the 
2004 General Agreement ceased to prevail to the extent of any inconsistency, as cl 5.5 of the 2005 Agency Specific Agreement 
provided that except where the 2004 General Agreement and its replacement identified conditions as 'core' the 2005 Agency 
Specific Agreement prevailed over the General Agreements and the Award to the extent of any inconsistencies. 

125 Importantly, cl 10 of the 2005 Agency Specific Agreement prescribed the same conditions of the hours of work and 
preconditions for the payment of overtime for directed hours and payment of overtime for additional hours as the 2003 Agency 
Specific Agreement.  Consequently whilst the 2005 Agency Specific Agreement and the 2004 General Agreement remained 
operative, the respondents were not entitled to payment of overtime for the additional hours of work pursuant to cl 10.10(b) of 
the 2005 Agency Specific Agreement but they may have been entitled to the payment of overtime or time in lieu at the 
overtime rate if the preconditions in cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

126 When the 2006 General Agreement replaced the 2004 General Agreement the entitlements of the respondents at that point of 
time to any payment for the 2.5 hours of work beyond 37.5 hours a week remained unchanged, as cl 9.1 of the 2006 General 
Agreement contained a clear statement which had the effect that the 2005 Agency Specific Agreement was to be read in 
conjunction with the provisions of the Award and that except where the 2006 General Agreement identified conditions as a 
'core' the 2005 Agency Specific Agreement was to prevail. 

127 As set out in these reasons at [104] – [105], the 2006 General Agreement did not prescribe any conditions that can be 
characterised as 'core' which dealt with the working of hours beyond an average of 37.5 hours a week or payment for those 
hours of work.  Clause 8.1 of the 2006 General Agreement simply prescribed the condition of employment that an average of 
no more than 37.5 hours a week was to be worked as ordinary hours as a 'core' condition. 

128 The 2005 Agency Specific Agreement was replaced by the 2007 Agency Specific Agreement on 16 May 2007.  When the 
2007 Agency Specific Agreement came into operation, the 2006 General Agreement was still operative.  Like the 2005 
Agency Specific Agreement, pursuant to cl 5.5 of the 2007 Agency Specific Agreement, the 2007 Agency Specific Agreement 
prevailed over the conditions that were not 'core' in the 2006 Agency Specific Agreement and its replacements and the Award 
to the extent of any inconsistencies.  Clause 9 of the 2007 Agency Specific Agreement similarly provided that where cl 10 - 
Agriculture System of Hours does not apply to a work group or work site, then cl 16 - Hours of the relevant Award would 
apply.   It follows that cl 10 - Agriculture System of Hours of the 2007 Agency Specific Agreement prevailed over the Award 
and the 2008 General Agreement in relation to the claim for payment of overtime. 

129 Clause 10 of the 2007 Agency Specific Agreement contained the same preconditions for the working and payment of overtime 
for directed hours and for excess additional hours as the 2003 and 2005 Agency Specific Agreement.  However, cl 10 of the 
2007 Agency Specific Agreement contained an additional subclause for the payment of a commuted overtime allowance.  
Clause 10.10 provided: 

This sub-clause is an enabling provision within clause 10, which will allow for two and one half (2.5) hours of accrued 
ordinary hours per week to be converted into a monetary equivalent. 
Governance and application of this sub-clause is subject to the following provisions; 
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a) Application for effect of this sub-clause has to be duly authorized by the Director-General or delegated 
officer, and, with the consent of the employee, as per Schedule 1. 

b) Where Schedule 1 has been duly approved, the Employer will renumerate the Employee an allowance of 
8%, in addition to the appropriate salary contained in the General Agreement. 

c) The application period for Commuted Overtime will be for a minimum of 12 months, unless the 
employee's assigned duties and / or position is subject to project funding, in which case the period will be 
for the term of the funding. 

d) The salary schedule of the General Agreement shall be made available to an employee with an additional 
and corresponding column of the commuted overtime allowance. 

e) Either party may withdraw from the provisions of this sub-clause by giving a notice period of no less than 
thirteen weeks. 

f) Application of this allowance will automatically cease when the employee is promoted, transferred or re-
assigned duties to a new project or funding source.  In such circumstances continuation of Commuted 
Overtime may only occur as prescribed in (a) of this sub-clause. 

g) Any variations and/or disputes in relation to this sub-clause or Schedule 1, shall be determined in 
accordance with the Clause 8- Dispute Settlement Procedure. 

130 Shortly before they entered into an agreement contemplated by cl 10.10 of the 2007 Agency Specific Agreement the 2008 
General Agreement came into effect.  From 7 March 2008, and from 4 April 2008, Mr Wall and Mr Ward respectively each 
have been paid a commuted overtime allowance in consideration for them agreeing to work an additional 2.5 hours per week to 
that specified in the hours clause of the Award or the 2008 General Agreement (AB 148).  It follows in our respectful view that 
the commuted overtime allowance deals with the additional 2.5 hours worked from those respective dates of commencement.   

131 The 2008 General Agreement commenced on 2 September 2008.  Given our conclusion that the commuted overtime allowance 
deals with the additional 2.5 hours worked then this General Agreement does not have any relevance to the issues.  If we are 
wrong in this conclusion, then we observe that the wording in the 2008 General Agreement regarding core conditions of 
employment (AB 999, 1000) is the same as the wording in the 2006 General Agreement.  It too contains comprehensive 
provisions as to hours and payment of overtime in cl 16.  Clause 16.1 (AB 1005) provides that the provisions of cl 16 are to 
replace the provisions of cl 20 – Hours of the Award.  Clause 5.4 of the 2008 General Agreement similarly provides that where 
the provisions of the Award and the General Agreement are inconsistent, the provisions of the 2008 General Agreement prevail 
(AB 999).   Therefore, the relevant Award provisions were replaced by the General Agreement's provisions.   

132 Clause 5.5 and Schedule 4 of the 2008 General Agreement continued the 2007 Agency Specific Agreement to have force.  The 
2008 General Agreement also contained a clause that dealt with issues of inconsistency between the 2008 General Agreement 
and the 2007 Agency Specific Agreement.  The effect of cl 9.1 of the 2008 General Agreement was to provide that the 2007 
Agency Specific Agreement was to be read in conjunction with the Award, the 2008 General Agreement and except where the 
2008 General Agreement identified conditions as 'core' the 2007 Agency Specific Agreement was to prevail over the 2008 
General Agreement and the Award to the extent of any inconsistencies.  Like the 2004 and 2006 General Agreement the 
provisions of the 2008 General Agreement with respect to hours (cl 16) were expressed not to be 'core' with the exception of 
the condition that an average of no more than 37.5 hours per week were to be worked as ordinary hours. 

133 Consequently, prior to the respondents entering into an agreement for the payment of a commuted overtime allowance,  it is 
our view that the conditions that applied to their statutory contracts of employment in respect of the provision that they work 
an average of 40 hours per week was as follows: 

(a) From the time the 2002 General Agreement and the 2003 Agency Specific Agreement were both operative, the 
additional 2.5 hours of work each week worked by the respondents could be 'additional hours' and the respondents 
may be entitled to the benefits prescribed in cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2003 Agency Specific Agreement 
provided that the preconditions of cl 10.9(a)(i) or cl 10.9(a)(ii) were met; 

(b) When the 2004 General Agreement became operative and the 2003 Agency Specific Agreement continued to be 
operative, the 2003 Agency Specific Agreement in respect of hours of work and overtime continued to have effect 
and the additional 2.5 hours of work each week worked by the respondents could be 'additional' hours and the 
respondents may be entitled to the benefits prescribed in cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2003 Agency Specific 
Agreement provided that the preconditions of cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

(c) From the coming into operation of the 2005 Agency Specific Agreement and until the parties entered into an 
agreement pursuant to the 2007 Agency Specific Agreement, the additional 2.5 hours of work each week worked 
by the respondents could be 'additional hours' and the respondents may be entitled to the benefits prescribed in 
cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2005 Agency Specific Agreement provided that the preconditions of 
cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

Conclusion whether the Agency Specific Agreements applied 
134 The appellant submits that the learned Industrial Magistrate erred in concluding that the Agency Specific Agreements did not 

provide the 'requisite legal source' for the System of Hours Arrangements to exclude the overtime provisions in the Award  and 
the General Agreements.  In our respectful view, for the above reasons, the learned Industrial Magistrate did err in that 
conclusion.   
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Proposed Order 
135 We consider the appeals are made out and should be upheld.  We have set out the preceding analysis not to show the 

employees have an entitlement but merely to show the learned Industrial Magistrate erred in the decisions he made.  As the 
proceedings were for a breach of the Award and the General Agreements we are of the opinion that orders should be made by 
the Full Bench that the appeals be allowed and that each decision of the learned Industrial Magistrate be quashed.   

KENNER C: 
Background 
136 The matters arising on these appeals have some history. 
137 In short, up until December 2002, the contracts of employment of the respondents were subject to workplace agreements 

entered into pursuant to the Workplace Agreements Act 1993 ("the WA Act").  From December 2002, on the enactment of the 
Labour Relations Reform Act 2002 ("the LRR Act"), the respondents' contracts of employment reverted to what are called 
statutory contracts of employment ("SCOEs"), preserving the pre-existing terms and conditions as contained in the 
respondents' prior workplace agreements. 

138 That part of the respondents' former workplace agreements and subsequent SCOEs which is controversial for the purposes of 
this appeal, is the provision contained in them that the respondents work an average of 40 hours a week.  This is so because 
following the enactment of the LRR Act, and the continuation of the respondents' employment under the SCOEs, the relevant 
terms and conditions of the respondents' employment have been subject to the Public Service Award 1992 ("the Award") and 
various general and agency specific industrial agreements made under s 41 of the Industrial Relations Act 1979 ("the Act").   

139 The Award and the various industrial agreements have provided the working of no more than 37.5 hours per week as ordinary 
hours of work. 

140 The parties to these appeals have litigated their dispute in the Commission over several years.   
141 Initially, the respondents commenced proceedings pursuant to ss 29(1)(b)(ii) and 80E and 80F(2) of the Act before both the 

Commission and the Public Service Arbitrator. The respondents sought denied contractual benefits allegedly arising under 
their contracts of employment, and in the case of the proceedings before the Arbitrator, declarations as to "the correct and 
equitable interpretation" of the respondents' contracts of employment and additionally, orders for payment of amounts said to 
be due accordingly.   

142 The respondents at all material times in those proceedings, maintained that their SCOEs entitled them to payment for work 
performed at ordinary rates of pay by reason of working an average of 40 ordinary hours per week.  It was on that basis that the 
proceedings were heard and determined by the Commission.  The orders made by Smith SC were to the effect that the 
appellant pay to the respondents various sums of money for 40 hours per week at the ordinary rates of pay as specified in the 
relevant industrial instrument: (2007) 87 WAIG 2853; (2007) 87 WAIG 2872. 

143 Those orders were the subject of appeals brought by the present appellant, in Chief Executive Officer, Department of 
Agriculture and Food v Trevor James Ward and John Martin Wall (2008) 88 WAIG 155.  Both appeals were upheld on 
jurisdictional grounds and the orders of the Commission at first instance were quashed.  It seems reasonably apparent from the 
reasons for decision of the Full Bench, when dealing with the history of the matter, that at no time prior to the proceedings 
before the Commission had the respondents asserted anything other than that their SCOEs required them to work an average of 
40 hours per week as their ordinary hours of work.  Consequently, this led to the claims before the Commission and the 
Arbitrator in those proceedings, to be remunerated for such hours at ordinary rates of pay as prescribed by the relevant 
industrial instruments.     

144 In my view, for the following reasons, those contentions were entirely consistent with the terms of the respondents' SCOEs, 
properly construed. 

145 Subsequent to those proceedings, the respondents commenced claims in the Industrial Magistrate's Court, alleging that as they 
had continued to work an average of 40 hours per week under their SCOEs, they were therefore entitled, under the Award and 
the various industrial agreements having application since that time, to be paid overtime for the additional 2.5 hours worked 
per week. 

146 These claims were upheld by the learned Industrial Magistrate. In his determination, his Honour concluded that the overtime 
provisions of the relevant industrial instruments had application to the additional time worked by the respondents each week, 
and thus, a contravention of these industrial instruments had occurred. 

147 Following the learned Industrial Magistrate's finding as to liability, the parties conferred and reached agreement as to quantum, 
which was reflected in final orders of the Court of 30 June 2010.  These orders were to the effect that the appellant had failed 
to comply with the Award and relevant industrial agreements and by consent, the appellant pay to the first respondent the sum 
of $12,000 and to the second respondent the sum of $7,500, inclusive of interest:  (2009) 90 WAIG 42. 

148 From those orders the present appeals are brought pursuant to s 84 of the Act. 
Grounds of Appeal 
149 The appeals contain one ground, that being that "The learned Magistrate erred in making an order that the Appellant had failed 

to comply with the Public Service Award 1992 and the relevant agreements made thereunder." There follows some 18 
particulars, which elaborate the bases on which the appellant asserts that the learned Industrial Magistrate erred.  

150 The particulars of the grounds of appeal first assert that by reason of s 114 of the Act, to the extent that the respondents' 
SCOEs purported to create an obligation to work an average of 40 hours per week, such provisions were invalid and 
unenforceable.  Furthermore, the remaining particulars assert variously, that having regard to the terms of the award, and the 
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various industrial agreements in effect over the course of the respondents' employment from 2003 onwards, applying the 
appropriate precedence between them, no overtime was payable for any time that the respondents had worked in excess of 37.5 
hours per week. 

Industrial Instruments 
151 As set out in the appellant's Case Outline / Further and Better Particulars of Case Outline at first instance, at par 4 the terms of 

the regulation of the respondents' contracts of employment were as follows: 
"4. In relation to the period to which the claim relates the following may be said: 

(a) From 26 September 2002 to 30 December 2002 the Claimant and Respondent were subject 
to a workplace agreement made under the Workplace Agreements Act 1993; 

(b) From 1 January 2003 onwards the Claimant and Respondent were subject to a "statutory 
contract of employment" pursuant to amendments to the Workplace Agreements Act 1993 
made by the Labour Relations Reform Act 2002; 

(c) Statutory contracts of employment are subject to any applicable award or industrial 
agreement; 

(d) As at 1 January 2003 the statutory contract of employment was subject to the Public Service 
Award 1992 and the Public Service General Agreement 2002; 

(e) From the first pay period after 26 February 2004 the statutory contract of employment was 
subject to the Public Service General Agreement 2004 which replaced the Public Service 
General Agreement 2002; 

(f) From the first pay period after 26 February 2006 the statutory contract of employment was 
subject to the Public Service General Agreement 2006 which replaced the Public Service 
General Agreement 2004; 

(g) From the first pay period after 26 February 2008 the statutory contract of employment was 
subject to the Public Service General Agreement 2008 which replaced the Public Service 
General Agreement 2006; 

(h) Each of the General Agreements referred to above provided that: 
"Where the provisions of the Award and this General Agreement are inconsistent, the 
provisions of this General Agreement shall prevail. ";" 

152 In addition to these instruments, agreements known as agency specific agreements also applied. These agreements, which were 
also registered industrial agreements under the Act, contained certain conditions of employment that were not described as 
"core" under either the Award or general agreements.  It was common ground that over the course of the successive years of 
employment from 1 January 2003, in the main, the terms of the Award, the relevant industrial agreements and the agency 
specific agreements having application to the parties were either identical or very similar. 

153 In general terms, the precedence provisions of these industrial instruments provided that the general agreements prevailed over 
the Award where any inconsistency arose.  The stated intent was and is that the primary instruments governing the 
employment are the Award and the general agreements. 

154 The "third tier" of instrument, the agency specific agreements, will prevail over the provisions of the Award and general 
agreements where they are inconsistent. 

155 Furthermore, there was and is also a "fourth tier" of regulation, known as the "agriculture system of hours", which appears to 
be an unregistered agreement made under the auspices of the agency specific agreements, containing specific flexible hours of 
work provisions.  Where such provisions are supported in the workplace, they are to operate in conjunction with the agency 
specific agreement. 

Consideration 
156 Particulars 1.1 and 1.2 of the grounds of appeal go to the validity of the respondents' SCOEs to the extent that they have 

purported to oblige the respondents to work an average of 40 hours per week from January 2003. 
157 The particulars assert that by the operation of the LRR Act, these provisions in the respondents' contracts of employment, as 

preserved in their SCOEs, were made invalid and unenforceable and contrary to the provisions of s 114 of the Act. The 
appellant says that the learned Industrial Magistrate was in error in concluding that the respondents' SCOEs "preserved the 
respondents' contractual entitlement to work 40 hours per week" and that the respondents were obligated to work 40 hours per 
week.   

158 The appellant contended that after the enactment of the LRR Act, these provisions of the respondents' contracts of employment 
were invalid and unenforceable. To this extent, the appellant relied on observations made by Ritter AP in Chief Executive 
Officer, Department of Agriculture and Food v Trevor James Ward and John Martin Wall (2007) 88 WAIG 155 at par 147 to 
the effect that to the extent that the statutory contract of employment of the respondents contained a term that ordinary hours 
were an average of 40 per week, this was unenforceable as being contrary to the terms of the Award. 

Respondents' Workplace Agreements 
159 Examples of the respondents' workplace agreements registered under the WA Act are contained at AB 149 – 152 and AB 502 – 

506.  The workplace agreements seem to be in identical terms.  The agreements contain two documents; one entitled 
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"WORKPLACE AGREEMENT (2)" and the other "HOURS OF WORK AGREEMENT".  The first document, the workplace 
agreement, formal parts omitted is in the following terms: 

"The Employee and the Employer AGREE that on signing this Agreement: 
1. The Employee and Employer are bound by the Terms and Conditions. 
2. The provisions outlined in the document entitled "Terms and Conditions – Agriculture Western 

Australia Generic Individual Workplace Agreement 2 ", dated June 2000 are fully incorporated into 
and form part of this Agreement. 

3. This Workplace Agreement is only applicable to the employee whilst employed in 
(a) MANAGEMENT SERVICES (workgroup/worksite) and working in the 
(b) CORPORATE SERVICES (District/Region) and shall have no effect outside the scope of 

3(b) and/or Schedule C(l). 
(c) The employee's existing substantive classification level will be transferred to the same level 

under this Agreement. 
3. The employee's existing substantive classification level will be transferred to the same level under this 

Agreement. 
4. This Agreement shall have effect from first pay period commencing on or after 1 January 2001, 

otherwise from the first pay period commencing on or after date of signing. 
5. Nothing in this Agreement or the Terms and Conditions affects the employment tenure of the 

employee. 
6. The employee is entitled to a payment of an additional hours allowance as prescribed in Schedule C, 

for the officer's level and classification as determined pursuant to Clause 6 – Hours of Work." 
160 The hours of work agreement, taking Mr Walls initial agreement, formal parts omitted, relevantly provides: 

"The employee and Manager agree: 
1. The employee will work an average of 40 hours per week. 
2. (a) The span of hours will be 5 am to 7 pm, Monday to Friday. 

(b) There can be no more than NIL (maximum 10) Saturdays in a 26 week cycle).  No more 
than 2 consecutive 6 day weeks may be worked. 

3. The employee will be paid an annual salary of: 
Base salary     [$ 28,942 .... ] 
Additional hours allowance   [$ ……….... ] 
Other allowances: 

Allowance 1    [$ ……….... ] 
Allowance 2    [$ ……….... ] 
Allowance 3    [$ ……….... ] 
Allowance 4    [$ ……….... ] 
Total     ____________ 
     $                        " 

161 It is trite to observe that in the interpretation of an agreement, a provision within it will be considered in the context of the 
agreement as a whole.  The workplace agreement entered into between the appellant and the respondents at the material times 
contemplated that the respondents be paid a base salary in return for working an average of 40 hours per week.  In my view, 
some emphasis is to be placed upon the reference to a base salary, as being indicative of a salary paid for "normal" or 
"ordinary" working hours worked in any one week.   

162 Of significance, cl 6 of the "WORKPLACE AGREEMENT (2)" contemplated that the employee may be entitled to the 
payment of an "additional hours allowance" as prescribed in Schedule C.  No such additional hours allowance was prescribed 
for either of the respondents in their workplace agreements. As a matter of commonsense, it would seem that such a provision 
would be included where it was required that the employee work beyond the "normal" or "ordinary" hours as otherwise 
provided in the agreement, and for which the base salary is paid.    

163 Furthermore, in materials in evidence before the learned Industrial Magistrate at first instance, by way of "Personal Time 
Attendance Records", at AB 507 – 569, from 2002 to 2009, the hours of work of the respondents are recorded as "standard 
hours 40". 

164 In relation to this issue, and referring to the decision of the Full Bench, in particular the reasons of Ritter AP in Chief Executive 
Officer, Department of Agriculture and Food at par 147, counsel for the appellant Mr Matthews made the following 
submissions at T 5: 

"These hours were always worked as ordinary hours under the workplace agreement.  It has been the 
respondents and others steadfast position for the best part of a decade now that they were worked as ordinary 
hours, and in fact there was an entitlement to go on working those hours as ordinary hours and be paid at the 
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ordinary rate.  That was what was litigated and decided upon by the Full Bench, and there was never any 
question at the time when the workplace … putting to one side what is now argued, if we go back to the time 
when the workplace agreement was in place, there was no argument at that point in time that any of these hours 
were overtime hours.  They were ordinary working hours, and they received their salary, a set salary, pursuant 
to the workplace agreement for working those hours.  There was never a question that some other kind of 
payment, some other characterisation, should bear in relation to the working of those hours.  They were 
ordinary hours." 

165 In my opinion, construing the terms of the workplace agreements as a whole, in the context of all of the circumstances 
surrounding their operation, that contention must be correct.  It seems contemplated from the ordinary and natural meaning of 
the language used in the terms of the workplace agreements, that the respondents were to be paid a base salary for working an 
average of 40 hours per week, to be regarded as their normal or "ordinary" working week.  The absence of any additional hours 
allowance, when read with the terms of the agreement as a whole, strongly suggests compensation for working additional or 
"overtime" hours, was absent from these agreements.  Presumably, this was because it was the intention of the parties to the 
workplace agreements, as reflected in its terms, that the respondents work an average of 40 ordinary hours a week, as a 
"normal" working week, for the base salary as prescribed. This intention appears to have manifested itself in the conduct of the 
parties, over many years, at least up until the proceedings at first instance were commenced.  

166 Notably, from the proceedings before Smith SC in 2007, there appears to have been no suggestion that the SCOEs, there under 
consideration, warranted a contrary interpretation.  In my view, nor could they. I think the clear import of the workplace 
agreements of the respondents, when read as a whole, is that the ordinary working week contemplated would be on average 
40 hours, in return for which an agreed base salary was payable. 

Principles of Statutory Illegality 
167 The entering into or performance of a contract may involve illegality either under statute or the common law.  A contract 

which is illegal is generally unenforceable.  Statutory illegality may arise expressly or by necessary implication.  At common 
law, a contract may be illegal as being formed or performed in circumstances where the contract is contrary to public policy. 

168 In Cheshire and Fifoot's Law of Contract 8th Australian Edition at par 18.8 the learned authors observe: 
"[18.8] Contracts Expressly Prohibited by Legislation. 

If making or performing a particular contract is expressly prohibited by legislation, the contract is 
illegal unless the statute itself indicates that a prohibited contract shall nevertheless be enforceable. In 
the absence of such an indication, a contract the formation or performance of which is expressly 
prohibited by legislation is illegal - as where a statute expressly prohibits selling land or goods, 
contracting without a licence, or some other specified kind of contract.  
In deciding whether a contract falls within the ambit of express prohibition, the court is entitled to 
look at the substance of the transaction.  The court will not enforce a contract which ostensibly 
conforms to statutory requirements but in fact attempts to evade them.  
Legislation which prohibits the formation or performance of contracts must be distinguished from 
legislation which precludes the enforcement of specified contracts by legal action or provides that they 
are invalid or void. Such contracts are not necessarily illegal, and the rules which apply to illegal 
contracts to not apply to them. The question whether such contracts are 'illegal' is, strictly speaking, 
otiose. Their operation depends on what the statute, properly interpreted, prescribes. " 

169 In Victoria v Sutton (1998) 195 CLR 291 Kirby J considered the validity of an order made by the Governor of Victoria which 
made any disposition of property of the former Builders Labourers' Federation "void", and said at par 95: 

"The word "void" is inherently ambiguous.  It sometimes means that the act in question has not, and never has 
had, any legal effect (void ab initio).  But sometimes it means that the Act becomes void as against the world or 
against those who cannot enforce or take advantage of it subsequently (void ex post facto).  "Void" is in some 
contexts treated as synonymous with "voidable" or voidable at the election of the party for whose benefit a legal 
rule makes the transaction void.  The task of a court, in differentiating between the available meanings of the 
word, is to ascertain the objective of the lawmaker in the particular circumstances.  It is to discover the meaning 
to be attributed to the word which is natural to its context.  Many past cases demonstrate that the use of the word 
"void" presents a problem of statutory construction.  There is no settled meaning." 

170 Furthermore, in Chitty on Contracts General Principles at par 16-127 the learned authors refer to contracts unenforceable by 
statute and comment on the issue of aids to statutory interpretation as follows: 

"If, on the true construction of the statute, "the contract be rendered illegal, it can make no difference, in point 
of law, whether the statute which makes it so has in mind the protection of the revenue or any other object.  The 
sole question is whether the statute means to prohibit the contract."  If, on the other hand, the object of the 
statute is the protection of the public from possible injury or fraud, or is the promotion of some object of public 
policy, the inference is that contracts made in contravention of its provisions are prohibited." 

171 For the purposes of dealing with this aspect of the appeals, s 114 of the Act is in the following terms: 
114. Prohibition of contracting out 

 (1) Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from 
the obligation of any award, industrial agreement or order of the Commission by reason of any 
contract made or entered into by him or on his behalf, and every contract, in so far as it purports to 
annul or vary such award, industrial agreement or order of the Commission, shall, to that extent, be 
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null and void without prejudice to the other provisions of the contract which shall be deemed to be 
severable from any provisions hereby annulled. 

 (2) Each employee shall be entitled to be paid by his employer in accordance with any award, industrial 
agreement or order of the Commission binding on his employer and applicable to him and to the 
work performed, notwithstanding any contract or pretended contract to the contrary, and the 
employee may recover as wages the amount to which he is hereby declared entitled in any court of 
competent jurisdiction, but every action for the recovery of any such amount shall be commenced 
within 6 years from the time when the cause of action arose, and the employee is not entitled to 
recovery of wages under this subsection and otherwise, in respect of the same period. 

172 It is also necessary to set out the relevant part of s 31 of the LRR Act, which inserted Part IA into the WA Act, in particular 
s 4H which is in the following terms: 

4H.  Employment conditions if workplace agreement or arrangement terminated or employee ceases 
to be a party 
(1) This section applies where — 

(a) a workplace agreement or an arrangement under repealed section 19(4)(b)ceases to 
have effect as provided by section 4C, 4D, 4E or 4F; or 

(b) an employee ceases to be a party to a collective workplace agreement as provided 
by section 4G. 

(2) The employment of an employee becomes subject to a contract of employment under this 
section. 

(3) If — 
(a) the workplace agreement that ceased to have effect was an individual workplace 

agreement; or 
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect 

followed on the expiry of an individual workplace agreement,  
the contract of employment is one containing — 
(c) the same provisions as those of the workplace agreement or arrangement that has 

ceased to have effect, other than the provisions implied by section 18; and 
(d) if the employee had an existing contract of employment relating to the workplace 

agreement or arrangement, the provisions of that contract. 
(4) If — 

(a) the workplace agreement that ceased to have effect was a collective workplace 
agreement; or 

(b) the arrangement under repealed section 19(4)(b) that ceased to have effect 
followed on the expiry of a collective workplace agreement,  

the contract of employment is an individual contract — 
(c) applying to the employee such of the provisions of the collective workplace 

agreement or arrangement that has ceased to have effect, other than the provisions 
implied by section 18, as were applicable to the employee; and 

(d) containing, in addition, the provisions of the existing contract of employment that 
the employee had relating to the workplace agreement or arrangement. 

(5) A contract of employment referred to in subsection (3) or (4) has effect, and may be varied 
or terminated, as if it were a contract entered into between the employer and the employee. 

(6) Despite subsection (2) the employer and the employee are bound by — 
(a) any award that extends to them; or 
(b) any employer-employee agreement under Part VID of the Industrial Relations Act 

1979 to which they are parties. 
(7) Where subsection (6)(a) applies, the award ordinary rate of pay (howsoever described in the 

award) shall, for the purposes of the award only, be the rate of pay as prescribed in the 
award and not that prescribed in the contract of employment. 

(8) Where subsection (6)(a) applies, nothing in this section or in any other enactment or law 
requires an employer to pay an employee more than the greater of — 
(a) the employee's entitlement arising under the contract of employment; or 
(b) the employee's entitlement arising under the relevant award,  
whichever is the greater when assessed on a yearly basis. 

(9) This section does not apply to — 
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(a) a workplace agreement that was registered under repealed section 40I; or 
(b) an arrangement under repealed section 19(4)(b) that followed on the expiry of 

such a workplace agreement.  
Note: For the position when an agreement or arrangement referred to in subsection (9) 
ceases to have effect, see section 152 of the Workplace Relations Act 1996 of the 
Commonwealth. 

173 Relevant also, for present purposes, is  s 3 of the WA Act, part of which was in the following terms: 
""award" means — 

a. an award under the Industrial Relations Act 1979, and includes any industrial agreement or order under that 
Act; and 

b. an award under the Coal Industry Tribunal of Western Australia Act 1992, and includes any order under that 
Act and any agreement that comes within section 12(4) or 17(1) of that Act;" 

174 Additionally, whilst the terms of s 31 of the LRR Act contained a provision to the effect that the WA Act would expire at the 
end of one year commencing on the relevant designated day, by the terms of ss 98-100 of the LRR Act, in particular s 100, the 
terms of s 4H continued beyond the expiration of the WA Act. 

175 There is no doubt that at all material times, the appellant and the respondents were and are bound by the Award, the relevant 
general agreements and other registered industrial agreements for the purposes of s 4H(6) of the WA Act, and were parties to a 
SCOE as provided in s 4H(2). 

176 Accordingly, by reason of these provisions, in my view, s 114(1) of the Act has application to an SCOE as a contract of 
employment. 

177 The terms of a SCOE in operation under s 4H of the WA Act, may not derogate from an award or industrial agreement, and to 
the extent that they do so, they are invalid and of no effect. Put another way, any inconsistency between contracts of 
employment and such an industrial instrument, must be resolved in favour of the latter. 

178 To the extent that the respondents' SCOEs from 1 January 2003 to date provide for the working of an average of 40 hours per 
week as "ordinary hours", such a provision is, in my view, unenforceable and invalid by the operation of s 114(1) of the Act. It 
constitutes a derogation from the provisions of the Award and relevant industrial agreements that provide for the working of a 
maximum of 37.5 hours per week as ordinary hours. 

179 The relevant "person" for the purposes of s 114(1) of the Act, means both the employer and the employee bound by and subject 
to the relevant award or industrial agreement, as the case may be. 

180 The effect of s 114(1) of the Act on the terms of a contract of employment that is at variance to and purports to vary or annul 
the terms of an award or industrial agreement, is to make the relevant provision of the contract concerned "null and void". 
Consistent with the above analysis, the language of s 114(1) is clear and unambiguous and a strong statement of Parliamentary 
intention, as an expression of public policy.  Furthermore, the existence of the penalty provisions in s 83 of the Act, where a 
contravention or failure to comply with an industrial instrument is established, lends support to invalidity as the intended 
effect: Re M [1921] 2 K.B.  

181 It is reasonably apparent that the terms of s 114(1) of the Act when read with the terms of the Act as a whole, express a 
Parliamentary intention, as a matter of public policy, that obligations contained in awards and industrial agreements made by 
the Commission under the Act, are to be observed and mechanisms for enforcement of the same are prescribed.  It is not open 
for a person, by purported contract, to avoid or to alter the rights and obligations so prescribed in an award or industrial 
agreement. 

182 Moreover, in my view, the language of s 4H of the WA Act confirms that this was the intention of the Parliament.  By s 4H(5), 
it is provided that "a contract of employment referred to in subsection (3) or (4) has effect, and may be varied or terminated, as 
if it were a contract entered into between the employer and the employee." Thus, a SCOE, once created by the operation of 
s 4H(2), is effectively deemed to be a contract "entered into by the employer and employee", as expressly referred to in 
s 114(1) of the Act. 

183 The effect of s 114(1) of the Act in this case, was that once the SCOEs of the respondents came into effect from 1 January 
2003, the purported "obligation" on the respondents to work an average of 40 hours per week as ordinary hours, had to be read 
down to be consistent with the Award and relevant industrial agreements. This necessarily meant that the respondents' 
obligations were to work no more than 37.5 hours per week as ordinary hours.  Additionally, the appellant as the employer was 
obliged to offer to full time employees, who were ready, willing and able to perform work in accordance with their contracts of 
employment, 37.5 ordinary hours per week and no more.   

184 There could not be, by the operation of s 114(1) of the Act, any obligation to afford an employee more than 37.5 ordinary 
hours of work each week, as to do so would be to purport to annul or vary the terms of the relevant industrial instrument and 
that provision would therefore become null and void.    

185 When read in this way, the respondents have proceeded upon a misconception as to the obligation imposed on them by their 
SCOEs, after the commencement of the LRR Act.  From that time, the obligation on the respondents as contained in the Award 
and relevant industrial agreements, was to work no more than 37.5 hours per week as ordinary or normal hours and the terms 
of their SCOEs, to the extent that they purported to "annul or vary any such award, industrial agreement", were null and void.  
Plainly, the remainder of the terms of the respondents SCOEs were and are, severable and not affected by invalidity as 
expressly prescribed by s 114(1) of the Act. 
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186 There is nothing in s 114(2) of the Act, requiring each employee to receive the benefit of any award or industrial agreement or 
order of the Commission, which is inconsistent with this conclusion. 

187 Therefore, in my view, the learned Industrial Magistrate was, with respect, in error in concluding that the respondents' 
contracts of employment obliged them to work 40 hours per week. 

188 It follows from this analysis, if correct, that the absence of an enforceable obligation to work more than 37.5 hours per week, 
by the operation of s 114(1) of the Act, meant there was no foundation for a conclusion that hours worked in excess of 37.5 
hours per week, as prescribed by the Award and the industrial agreements, were liable to be compensated, either as ordinary 
time or overtime. This is so because of the invalidity of that part of the respondents' contracts of employment prescribing 
ordinary hours in excess of 37.5 per week from 1 January 2003. 

Direction to Work Overtime and Application of Agency Specific Agreements 
189 A consequence of my conclusions in relation to particulars 1.1 and 1.2 is that particular 1.8, to the extent that it alleges the 

learned Industrial Magistrate erred in construing the respondents' SCOE's requiring them to work an average of 40 hours per 
week as a direction to work for the purposes of the relevant provisions of the Award and industrial agreements, must also be 
upheld. That is, the provision relied on by the respondents, and upheld by the court, as constituting a "standing direction" to 
work overtime for 2.5 hours each week, was null and void. 

190 If so, then it must necessarily follow that there was not and never could have been, any such lawful direction to work overtime 
as required by the relevant industrial instruments.  

191 In the alternative, if the terms of the SCOE as to working an average of forty hours per week were not null and void by reason 
of s 114(1) of the Act, I do not consider that it, without more, could constitute a "direction" to work overtime as contemplated 
by the Award or industrial agreements.   

192 The learned Industrial Magistrate concluded correctly that the 2004, 2006 and 2008 general agreements replaced the terms of 
the Award in relation to hours of work. The relevant provisions of the general agreements provide that where an employee is 
"required" or "directed" to work overtime on any day, then the overtime provisions of the Award have application.  This is 
subject to working of "flexible working arrangements", where particular provisions have application.   

193 In relation to such a direction, the learned Industrial Magistrate concluded that the terms of the respondents' SCOE's as to 
working 40 hours per week, created by implication, an ongoing contractual direction by the appellant to work overtime.  It was 
also held that the appellant acquiesced in this arrangement.  Reference was also made to contentions by the respondent at first 
instance that a decision of the Full Bench in Public Service Commissioner v Dixon (1995) 75 WAIG 1822, was said to support 
such a conclusion.  

194 As found by the court, there was no actual direction to either respondent that they were required to work overtime: AB 120, 
122; AB 130-131.  

195 The effect of the finding is that the "direction" to work overtime could continue indefinitely, at the election of the respondents, 
as long as they remained employed by the appellant.  On the basis as found by the court, the only way the implied direction 
could be countermanded would be either by an agreed variation to the SCOE's, or their termination by the appellant.  In my 
view, for the following reasons, such a situation is with respect, at odds with what the general agreements contemplate by a 
direction or requirement to work overtime. 

196 The case before the Full Bench in Dixon is distinguishable from the present matter.  In that case the relevant award did not 
require a direction to work overtime, rather, all time worked outside of the prescribed hours of duty was deemed overtime.  
The complainant was one of a number of community corrections officers who, as it was found at first instance, were required 
to be in attendance at the workplace for operational reasons, and worked through their nominated meal break.  Because they 
did so for such operational reasons, and as a consequence worked in excess of the prescribed hours, overtime applied.   

197 Furthermore, unlike in Dixon, the relevant provisions of the general agreements in this case did and do not deem work 
performed outside of prescribed hours of duty as overtime.  In this case, a positive affirmation by the use of the word 
"direction" in the overtime clause is required.  On its ordinary and natural meaning, a "direction" to do something involves "an 
instruction how to proceed; an order…": Shorter Oxford Dictionary.  There is nothing in this approach that leads to any 
repugnancy or absurdity in the interpretation of the overtime clauses when read with the agreements as a whole.  Given that 
overtime provisions of an award require an employer to provide additional compensation to an employee, a requirement for an 
authorisation in positive and clear terms is not surprising and is consistent with general industrial principle.  

198 Even if the same outcome as in Dixon could be said to apply in this matter, there was certainly no operational need for the 
respondents to work overtime on the evidence at first instance.  Indeed, the evidence was to the contrary, that is there was no 
such requirement.   

199 I next deal with the complaints of the appellant in relation to the interpretation of the agency specific agreements and the 
agriculture system of hours.  It is said by the appellant that the learned Industrial Magistrate was in error in concluding that the 
terms of these agreements dealing with overtime did not apply.   

200 Taking the 2005 Agency Specific Agreement as an example, by its terms, as noted above, except in the case of "core" 
conditions, it prevailed over the Award and general agreements to the extent of inconsistency.  By cl 9, the parties could agree 
to implement agreed variations to the Award in relation to flexible work arrangements, called the "Agriculture System of 
Hours".  Where a particular work group is not subject to such an arrangement, then the provisions of the Award in relation to 
hours of work apply. 

201 In accordance with cl 10.3 of the 2005 Agency Specific Agreement, the adoption of the Agriculture System of Hours was to be 
by a secret ballot carried by a simple majority. The evidence at first instance was that the respondents were located in Merredin 
and South Perth, districts to which the Agriculture System of Hours agreements had application by acceptance of majority 
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votes in those locations. It applied to all officers in the locations and the respondents took advantage of the system: AB 118-
119; AB 131.  Prima facie therefore, these provisions had application to the respondents. It seems to be the case that the 
relevant provisions of both the agency specific agreements and the Agriculture Systems of Hours operate as a scheme in 
relation to flexible working arrangements. 

202 Under this arrangement, employees work within a span of hours between 6.30am and 6.30pm Monday to Friday.  Average 
daily hours are 7.5 with a maximum of 12 hours on any day.  A system of "credits and debits" operates over an agreed 
settlement period of thirteen weeks.   Importantly for present purposes, overtime applies under this scheme only where an 
employee works outside of the span of hours above.   

203 As an example, cl 10.10 of the 2005 Agency Specific Agreement, largely in the same terms as the other agency specific 
agreements was as follows: 

"10.10 Overtime 
a) Where the notice period is less than 24 hours, then in accordance with the overtime 

provisions of the parent award, overtime is payable after 7 hours and 30 minutes. 
b) Where an employee is directed by the Director General or a delegated officer to work 

outside the agreed span of hours, overtime is payable in accordance with the overtime 
provisions of the parent award. 

c) Where a declared emergency arises in accordance with the Department's policy on 
emergency response, the Agriculture System of Hours will be suspended and employees 
involved in the declared emergency will be paid in accordance with the Award 
entitlements." 

204 As already noted, in the case of inconsistency, except as to core conditions (which do not include overtime provisions), the 
agency specific agreements prevail over both the Award and the general agreements.   

205 In my view, the terms of cl 10.10 are to be interpreted disjunctively, such that each of cls 10.10(a), (b) and (c) are to be read 
independent of one another. Given the hierarchy between the various levels of industrial instruments, there seems no reason 
why cl 10.10(b) should not be given effect as being inconsistent with the terms of both the Award and general agreements in 
relation to overtime.  That is, it is only in circumstances where the Director General or a delegated officer gives a direction to 
an employee to work outside of the agreed span of hours being 6.30am to 6.30pm Monday to Friday that overtime would 
apply. 

206 It is also strongly arguable that this means working more than 30 minutes outside the span of hours, as reinforced by the terms 
of the Agriculture System of Hours concerning overtime penalty rates.  This is because cl 10.10(b) of the 2005 Agency 
Specific Agreement refers to overtime payable "in accordance with the overtime provisions of the parent award", which means 
the Award.  By cl 22 - Overtime Allowance of the Award, par (3)(a) provides for overtime to be payable where "An officer 
works overtime for a greater period than 30 minutes".  I see no reason to give the term of this provision of the Award anything 
other than its ordinary and natural meaning based on its text. 

207 If this be so, then with respect, I consider that the learned Industrial Magistrate was in error in concluding that the agency 
specific agreements and Agriculture Systems of Hours as to overtime had no application to the respondents.  Even if the hours 
of work provisions of the SCOE's could be construed as a "direction" to work overtime in the requisite sense, then the 
respondents did not work outside of the span of hours as specified in the agency specific agreements and the Agriculture 
System of Hours. 

208 Even if it be concluded that in a particular case the terms of the agency specific agreements were not inconsistent with the 
general agreements and did not prevail, then the respondents were still required to be "directed" to work overtime under the 
general agreements, which, on the above analysis, they were not.   Importantly, under the terms of the overtime provisions of 
the general agreements, for example cl 13.15(a) of the 2006 general agreement, overtime stands alone on a daily basis. That is, 
the clause appears to contemplate a specific direction each day to work overtime beyond 7.5 hours on any day.  This is 
inconsistent with the notion that there can be an effective "standing" implied direction to work overtime, arising from the terms 
of the respondents' SCOE's.  Any such implication would be at odds with the express terms of the general agreement. 

Conclusion 
209 The claims at first instance as set out in the statement of claims alleged that the appellant was in breach of its obligations under 

the Award and general agreement to pay overtime at the correct rate.  A monetary sum, prejudgment interest and penalties 
against the appellant were sought.  No claim was before the court below for the enforcement of other benefits arising under the 
respective industrial instruments. The respondents are bound by their case as particularised: Palermo v Rosenthal (2011) 91 
WAIG 129; LHMU v The Minister for Health (2011) 91 WAIG 291.   

210 The appropriate course is that the appeals be allowed and the orders of the learned Industrial Magistrate quashed. 
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2011 WAIRC 00261 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CHIEF EXECUTIVE OFFICER 
DEPARTMENT OF AGRICULTURE AND FOOD 

APPELLANT 
-and- 
JOHN MARTIN WALL 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE MONDAY, 4 APRIL 2011 
FILE NO/S FBA 13 OF 2010 
CITATION NO. 2011 WAIRC 00261 
 

Result Appeal allowed 
Appearances 
Appellant Mr D J Matthews (of counsel) 
Respondent Mr R L Hooker (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 23 November 2010, and having heard Mr D J Matthews (of 
counsel) on behalf of the appellant, and Mr R L Hooker (of counsel) on behalf of the respondent, the Full Bench, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be allowed; and 
2. THAT  the decision of the Industrial Magistrate made on 30 June 2010 in M 32 of 2008 be quashed. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 
2011 WAIRC 00262 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER 

DEPARTMENT OF AGRICULTURE AND FOOD 
APPELLANT 

-and- 
TREVOR JAMES WARD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE MONDAY, 4 APRIL 2011 
FILE NO/S FBA 14 OF 2010 
CITATION NO. 2011 WAIRC 00262 
 
Result Appeal allowed 
Appearances 
Appellant Mr D J Matthews (of counsel) 
Respondent Mr R L Hooker (of counsel) 
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Order 

This appeal having come on for hearing before the Full Bench on 23 November 2010, and having heard Mr D J Matthews (of 
counsel) on behalf of the appellant, and Mr R L Hooker (of counsel) on behalf of the respondent, the Full Bench, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be allowed; and 

2. THAT  the decision of the Industrial Magistrate made on 30 June 2010 in M 33 of 2008 be quashed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00275 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-and- 
ROBERT MCJANNETT 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE MONDAY, 11 APRIL 2011 
FILE NO/S FBM 6 OF 2009 
CITATION NO. 2011 WAIRC 00275 
 

Result Order issued 
Appearances 
Applicant Mr S Millman (of counsel) 
Respondent In person 
 

Order 
This matter having come on for hearing before the Full Bench on Thursday, 7 April 2011, and having heard Mr S Millman (of 
counsel) on behalf of the applicant, and Mr R Mcjannett, an objector, in person, the Full Bench, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders that — 

1. The objector file and serve his affidavit on 7 April 2011; 
2. The applicant file and serve its response by 21 April 2011; and 
3. The objector file and serve his reply within seven (7) days of receipt of the applicant's response. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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2011 WAIRC 00276 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

CORAM FULL BENCH 
THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE MONDAY, 11 APRIL 2011 
FILE NO/S FBM 15 OF 2010 
CITATION NO. 2011 WAIRC 00276 
 

Result Order issued 
Appearances 
Applicant Mr S Millman (of counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on Thursday, 7 April 2011, and having heard Mr S Millman (of 
counsel) on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

THAT the applicant is to file its written submissions by Thursday, 14 April 2011.  
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Application for— 

2011 WAIRC 00228 
ABORIGINAL COMMUNITIES AND ORGANISATIONS (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ABORIGINAL ALCOHOL AND DRUG SERVICES (AADS) INC AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 1 OF 2011 
CITATION NO. 2011 WAIRC 00228 
 
Result Interim award issued 
Representation 
Applicant Mr D H Schapper (of counsel) 
Respondent Mr S Bibby (as agent) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant and Mr S Bibby (as agent) on behalf of the respondent(s), 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Aboriginal Communities and Organisations (Western Australia) Interim Award 2011 be made in accordance 
with the following schedule and that such award shall have effect on and from 27 March 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 
1 AWARD TITLE 
 This award shall be known as the Aboriginal Communities and Organisations Western Australian Interim Award 2011. 
2 ARRANGEMENT 
 This award is arranged as follows: 
PART 1- Application and operation of this award 
1. AWARD TITLE 
2. ARRANGEMENT 
3. COMMENCEMENT DATE AND PERIOD OF OPERATION 
4. AREA AND SCOPE 
5. POSTING OF THIS AWARD 
6. DEFINITIONS 
6B MINIMUM ADULT AWARD WAGE 
PART 2 – Award flexibility 
7. ENTERPRISE FLEXIBILITY PROVISIONS 
8. FACILITATIVE PROVISIONS 
PART 3 – Dispute resolution 
9. DISPUTE SETTLING PROCEDURE 
PART 4 – Employment arrangements 
10. EMPLOYMENT CATEGORIES 
11. NOTICE OF TERMINATION 
12. REDUNDANCY 
PART 5 – Classifications, wages, allowances and superannuation 
13. NOTICE ON COMMENCEMETN OF EMPLOYMENT 
14. CLASSIFICATION LEVELS 
15. SALARIES 
16. PAYMENT OF WAGES 
17. SALARY PACKAGING 
18. SUPPORTED WAGE SYSTEM FOR EMPLOYEES WITH DISABILITIES 
19. ALLOWANCES 
20. SUPERANNUATION 
21. SCHOOL BASED APPRENTICES 
PART 6 – Hours of work, breaks and overtime 
22. HOURS OF WORK 
23. MEAL BREAKS 
24. OVERTIME 
25. FLEXITIME 
26. EXCESS TRAVELLING TIME 
27. AMBULANCE DUTY 
PART 7 – Leave and public holidays 
28. SICK LEAVE 
29. ANNUAL LEAVE 
30. ANNUAL LEAVE TRAVEL TIME 
31. REMOTE LEAVE 
32. FAMILY LEAVE 
33. PUBLIC HOLIDAYS 
34. PARENTAL LEAVE 
35. FUNERAL LEAVE 
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36. CEREMONIAL LEAVE 
37. SPECIAL AND EMERGENCY LEAVE 
38. JURY SERVICE 
39. TRAINING LEAVE 
40. STUDY LEAVE 
41. ENGLISH LANGUAGE STUDY LEAVE 
42. DISPUTE SETTLEMENT TRAINING LEAVE 
43. LIBERTY TO APPLY 
SCHEDULE A – Classifications 
SCHEDULE B – Annual Salaries 
SCHEDULE C – District allowance boundaries 
SCHEDULE D – Ngaanyatjarra Communities 
SCHEDULE E – Western Australian State Awards 
SCHEDULE F – Named parties to this award 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 
 The term of this award shall be for a period of 12 months on and from 27th March 2011. 
4 AREA AND SCOPE 
4.1 This award shall apply throughout the state of Western Australia to the Aboriginal Communities and Organisations 

industry and to: 
 (1) each employer therein; and 
 (2) each employee therein who is: 

(a) eligible for membership of the Western Australian Municipal, Administrative, Clerical and Services 
Union of Employees; and 

(b) employed in a classification to which this award applies. 
4.2 This award does not apply to: 
 (1) employers who are national system employers as defined under the Fair Work Act 2009; 
 (2) employees who are CDEP participants; 
 (3) Employees: 

(a) who are eligible to be members of the Liquor, Hospitality and Miscellaneous Workers Union; 
(b) who are engaged in work that is covered by any of the Western Australian State awards (as amended from 

time to time) listed in schedule E of this award; and 
(c) whose classification under that award (however described) is also nominated in schedule E of this award. 

5 POSTING OF THIS AWARD 
Each employer bound by this award must keep a copy of the award at the workplace, in a place that is accessible to 
employees on request. 
Each employer bound by this award must keep copies of any written agreements made under this award at the workplace, 
in a place that is accessible to employees on request. 

6 DEFINITIONS 
6.1 Act means the Western Australian Industrial Relations Act 1979. 
6.2 CDEP refers to Community Development Employment Projects.  This is a program funded by the Aboriginal and Torres 

Strait Islander Commission which provides indigenous people with an alternative to unemployment benefits. 
6.3 CDEP Participant means a person engaged and paid under the CDEP program. 
6.4 Commission means the Western Australian Industrial Relations Commission. 
6.5 Continuous service means unbroken service with one particular employer.  Events which do not break an employee’s 

continuous service are: 
 (1) absence from work on paid leave; 
 (2) absence from work on unpaid leave which has been approved by the employer; 
 (3) the end of a funding period. 
6.5.1 Absences which do not break an employee’s continuous service but which do not count as time worked are: 

(1) absence from work on unpaid leave which has been approved by the employer in excess of one week in any year 
of employment.  The amount of leave in excess of one week will change an employee’s anniversary date for leave 
accruals and incremental advances in salary. 

6.5.2 Absences which count as time worked are: 
(1) Absence from work on paid leave. 
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(2) Absence from work on unpaid leave which has been approved by the employer, up to a maximum of one week in 
any year of employment. 

6.6 Council means the governing body of any employer who is respondent to this award, regardless of what that governing 
body is actually called or how it is structured. 

6.7 Employer means any employer to whom this award applies. 
6.8 Lands means all lands where a permit is required for entry. 
6.9 Permit means an entry permit issued: 

(1) pursuant to the traditional protocol of the traditional owners; or 
(2) by the Western Australian Department of Indigenous Affairs under the Aboriginal Affairs Planning Authority Act 

[WA], as amended from time to time. 
6.10 Social and community service work means work that is designed to aid individuals, groups or communities to attain 

satisfying standards of life and health through activities that improve personal and social relationships.  Social and 
community service work includes: 

(1) collecting and providing information about benefits, services and community resources that are available to 
clients; 

(2) supportive counselling; 
(3) crisis counselling; 
(4) organising emergency material relief for people who are suffering financial hardship; 
(5) providing custodial care, supportive care or social welfare support to people who are in residential 

accommodation or day and occasional care facilities, or to people who are unable to live independently or who are 
not living in a family setting.  This does not include: 

nursing services; 
medical services; or 
services that provide assistance to people who cannot live independently because of a disability. 

(6) assessing individual, family, group or community needs; 
(7) developing, implementing and assessing and/or maintaining individual casework programs; 
(8) referral to, and liaison with, other workers and professionals, agencies, community groups, organisations or 

governments; 
(9) coordinating activities or facilities for the development of independent employment skills; 
(10) researching and analysing social and welfare and/or community issues, needs or problems; 
(11) developing and maintaining community resources; 
(12) developing and organising community campaigns; 
(13) developing, maintaining, implementing and evaluating family, group and community programs; 
(14) social welfare or community planning and policy development and interpretation and/or implementation; 
(15) representation, advocacy, negotiation and mediation within and between communities, agencies, institutions and 

governments, or with individuals; 
(16) counselling or social welfare support for people living at home who are unable to live independently.  This does 

not include nursing services, medical services, or direct personal care services; 
(17) developing and transferring skills and knowledge in community organisation, community education, advocacy, 

resource development, cultural awareness and other relevant areas within the community; 
(18) tasks associated with maintaining community services and social welfare projects, including preparing 

submissions, reports and incidental financial documentation. 
6.11 Union means the Western Australian Municipal, Administrative, Clerical and Services  
 Union of Employees. 
6B MINIMUM ADULT AWARD WAGE 
6.1 No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
6.2 The minimum adult award wage for full-time employees aged 21 or more is $587.20 per week payable on and from the 

first pay period on or after 1 July 2010. 
6.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case Decisions. 
6.4 Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

6.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

6.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less than any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 
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6.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

6.8 Subject to this clause the minimum adult award wage shall – 
(1) Apply to all work in ordinary hours. 
(2) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award.   
6.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

6.10 Adult Apprentices 
(1) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
(2) The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave prescribed by this award. 
(3) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(4) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice. 

PART 2 – AWARD FLEXIBILITY 
7 ENTERPRISE FLEXIBILITY PROVISIONS 
7.1 The following process will apply where an employer or employees wish to make an agreement at the enterprise or 

workplace about how this award should be varied so as to make the enterprise or workplace operate more efficiently 
according to its particular needs. 

7.1.1 The employer and the employees will establish a consultative mechanism and procedures which are appropriate to the 
size, structure and needs of the enterprise or workplace. 

7.1.2 Employees may nominate the Union or another person or organisation of their choice to represent them during the 
consultative process. 

7.1.3 Where agreement is reached the parties will apply to the Commission to vary the award. 
8 FACILITATIVE PROVISIONS 
8.1 This award contains facilitative provisions which allow employers and employees to agree on how specific award 

provisions will apply in an individual workplace. 
8.1.1 Facilitative provisions in this award are contained in the following clauses: 

Clause Title Clause Number 
Dispute Settling Procedure – use of local Aboriginal custom and 
decision-making processes. 

9.2 

Part-time Employment – changes to regular pattern of work. 10.3.4 
Salary Packaging. 17 
Alternative Ordinary Hours of Work. 22.2 
Alternative Ordinary Hours of Work – amount of notice required for 
roster changes. 

22.2.7 

Time Off in Lieu of Overtime (TOIL). 24.5 
Time Off in Lieu of Overtime – accruing more than 38 hours. 24.5.1 (5)  
Flexitime Agreements. 25.1 
Annual Leave – time of taking. 29.2 
Annual leave – taking in separate periods or periods of less than one 
week. 

29.2.3 

Annual Leave – taking in advance. 29.3 
Annual Leave Loading – time of payment. 29.4.3 
Public Holidays – substitute public holidays. 33.4 
Parental Leave – commencing maternity leave early. 34.6.3 
Parental Leave – variation to duration. 34.4 
Ngaanyatjarra Communities – Additional Leave – time of taking. Schedule D.4.1.2(1) 
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8.1.2 Each award provision identifies the standard award condition and the framework within which employers and employees 
can agree on how the provision should apply at the individual workplace.  Facilitative provisions must not be used to 
avoid award obligations nor should they result in unfairness to an employer or employee or employees covered by this 
award. 

8.1.3 In the event that a dispute arises over the implementation or operation of a facilitative provision, the matter should be 
dealt with in accordance with the dispute settling procedure in clause 9 of this award. 

PART 3 – DISPUTE RESOLUTION 
9 DISPUTE SETTLING PROCEDURE 
9.1 If a dispute arises in the workplace the procedure to be followed to resolve the matter will be as follows: 

Step 1 Employees should first try to resolve the dispute by discussing the matter with their immediate supervisor within 
3 days. 

Step 2 If the dispute is not resolved either party may refer the matter to the employer’s senior management or to another 
nominated representative of the employer within 7 days. 

Step 3 If the dispute is still not resolved either party may refer the matter to the employer’s governing committee, 
executive or council. 

9.2 If it is appropriate, the employer and the employee(s) may agree for the dispute to be dealt with in accordance with local 
Aboriginal custom and decision making processes instead of the steps outlined above. 

9.3 If the parties are unable to resolve the matter at the workplace using these steps, either party may refer the matter to the 
Commission for conciliation and, if required, arbitration. 

9.4 While the parties attempt to resolve the matter work will continue as normal unless an employee has a reasonable concern 
about an imminent risk to his or her health and safety. 

9.5 Employees are entitled to be represented by a person or organisation of their choice at all stages of the dispute settling 
procedure.  This includes the union or another employee. 

9.6 An employer must not reduce the pay or conditions of employment of any employee who is participating in a dispute 
settling procedure either as a party or as a representative. 

PART 4 – EMPLOYMENT ARRANGEMENTS 
10 EMPLOYMENT CATEGORIES 
10.1 Probationary Employment 
10.1.1 An employer may hire new employees on probation for up to the first three months of employment. 
10.1.2 Before the new employee commences employment, the employer must provide the employee with written notice of the 

length of the probation period. 
10.1.3 Probation is not compulsory. 
10.2 Full-time Employment 
10.2.1  An employee engaged for 38 hours per week in accordance with Part 6 of this Award shall be regarded as full time. 
10.2.2 At the time of engagement, an employer must give full-time employees a written notice that states: 

(1) the hours that the employee will normally work; 
(2) which days of the week the employee will normally work on; and 
(3) the usual starting and finishing times for work each day. 

10.3 Part-time Employment 
10.3.1 An employer may employ part-time employees in any classification in this award. 
10.3.2 A part-time employee is an employee who: 

(1) works less than full-time hours of 38 per week, in accordance with Part 6 of this Award. 
(2) has reasonably predictable hours of work. 
(3) receives pay and conditions that are equivalent to those of a full-time employee, but on a pro rata basis according 

to the actual hours that he or she works. 
10.3.3 At the time of engagement, the employer and the part-time employee must record the regular pattern of work in writing. 
10.3.4 The employer and the part-time employee may agree on changes to the regular pattern of work.  Any such agreement 

must be confirmed in writing. 
10.3.5 An employer and a part-time employee may mutually agree for the employee temporarily to work more hours than the 

hours agreed to as the employee’s regular pattern of work.  The following conditions apply: 
(1) the extra hours will not change the employee’s status as a part-time employee; 
(2) if the employee temporarily works the hours of a full-time employee, the employee is entitled to all the conditions 

contained in this award for full-time employees while the employee is working those full-time hours. 
10.3.6  Part-time employees are entitled to payment at an hourly rate equivalent to 1/38th of the weekly rate applicable to their 

classification. 
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10.4 Casual Employment 
10.4.1 A casual employee is an employee who is engaged intermittently for work of an unexpected or casual nature.  Casual 

employees do not include employees who could properly be engaged as full-time employees or part-time employees or 
employees engaged for a specific period or a specific task in accordance with subclause 10.6 of this award. 

10.4.2  Employers are required to engage casual employees for a minimum period of two consecutive hours for each period of 
engagement. 

10.4.3  Casual employees are entitled to payment at an hourly rate equal to 1/38th of the weekly rate applicable to their 
classification, plus a loading of 20%. 

10.4.4  The 20% casual loading is in lieu of all paid leave entitlements (excluding long service leave) and payment for public 
holidays that the employee does not work. 

10.4.5 For casual employees who work overtime or outside the span of ordinary hours, the employee’s rate of pay is calculated 
by multiplying the employee’s base hourly rate (which excludes the 20% casual loading) by the applicable overtime 
multiplier or penalty rate, and then adding an amount equal to 20% of the employee’s base hourly rate. 

10.5 Caring responsibilities 
10.5.1  Subject to the evidentiary and notice requirements, casual employees are entitled to not be available to attend work, or to 

leave work: 
(1) If they need to care for members of their immediate family or household who are sick and require care and 

support, or who require care due to an unexpected emergency, or the birth of a child; or 
(2) Upon the death in Australia of an immediate family or household member. 
(3) The employer and the employee shall agree on the period for which the employee will be entitled to not be 

available to attend work.  In the absence of agreement, the employee is entitled to not be available to attend work 
for up to 48 hours (i.e. two days) per occasion.  The casual employee is not entitled to any payment for the period 
of non-attendance. 

(4) An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause.  The rights of an employer to engage or not to engage a casual employee are otherwise 
not affected. 

10.6 Specific Period or Specific Task Employment 
10.6.1 An employer may engage a full-time employee or a part-time employee to work on a fixed-term basis or for a specific 

task or tasks.  The following conditions apply: 
(1) The employer must give the employee a written notice which stipulates how long the employee will be employed 

for. 
(2) If the employee starts working for the same employer on a permanent basis immediately after finishing the fixed 

term, the amount of time that the employee spent working on the fixed term will count as continuous service when 
calculating leave entitlements. Provided that such time will not count as continuous service if the employer has 
paid the employee in lieu of those leave entitlements. 

10.7 Trainees 
 The employers and union respondent to this award will comply with the terms of the National Training Wage Award 

2000 [AW 790899], as adjusted by the 2009/10 Annual Wage Review, as though they were bound by that award. 
 Where the National Training Wage Award 2000 is inconsistent with the express provisions of this award, the National 

Training Wage Award as amended will prevail. 
11 NOTICE OF TERMINATION 
11.1 Notice of termination by employer 
11.1.1  In order to terminate the employment of an employee the employer must give to the employee the period of notice 

specified in the table below: 
Period of continuous service Period of notice 
Less than 1 year 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

11.1.2  In addition to the notice in 11.1.1, employees over 45 years of age at the time of the giving of the notice with not less than 
two years continuous service, are entitled to an additional week's notice. 

11.1.3  Payment in lieu of the prescribed notice in 11.1.1 and 11.1.2 must be made if the appropriate notice period is not required 
to be worked. Provided that employment may be terminated by the employee working part of the required period of 
notice and by the employer making payment for the remainder of the period of notice. 

11.1.4  The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee's 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) allowances, 

loading and penalties; and 
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(3) any other amounts payable under the employee's contract of employment. 
11.1.5 The period of notice in this clause does not apply: 

(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified period 

or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

11.1.6 Continuous service is defined in clause 6.5. 
11.2 Notice of termination by an employee 
11.2.1  The notice of termination required to be given by an employee is the same as that required of an employer, save and 

except that there is no requirement on the employee to give additional notice based on the age of the employee concerned. 
11.2.3  If an employee fails to give the notice specified in 11.1.1 the employer has the right to withhold monies due to the 

employee to a maximum amount equal to the amount the employee would have received under 11.1.3. 
11.3 Job search entitlement 
 Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 

without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

11.4 Transmission of business 
 Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 

that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

12 REDUNDANCY 
12.1 Definitions 
12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 

employee has been doing done by anyone and that decision leads to the termination of employment of the employee, 
except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
112.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 

transmitted has a corresponding meaning. 
12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 

(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
 Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 

as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is terminated by 

reason of redundancy, is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
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Period of continuous service—continued Severance pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

Week's pay as defined in 12.1.5. 
12.3.2 Severance pay - employees of a small employer 

An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of redundancy is 
entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

Week’s pay as defined in 12.1.5 
12.3.3 Continuity of service shall be calculated in the manner prescribed by 6.5.  Provided that the severance payments shall not 

exceed the amount which the employee would have earned if employment with the employer had proceeded to the 
employee's normal retirement date. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 11- Notice of Termination. In this circumstance the employee will be entitled to receive 
the benefits and payments they would have received under this clause had they remained with the employer until the 
expiry of the notice, but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1  An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2  This provision does not apply in circumstances involving transmission of business as set out in 12.7. 
12.6 Job search entitlement 
12.6.1  During the period of notice of termination given by the employer in accordance with 11.1, an employee shall be allowed 

up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 
12.6.2  If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking 

other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an 
interview or he or shall not receive payment for the time absent. For this purpose a statutory declaration will be sufficient. 

12.6.3  The job search entitlements under this subclause apply in lieu of the provisions of 11.3. 
12.7 Transmission of business 
12.7.1  The provisions of this clause are not applicable where a business is before or after the date of this award, transmitted from 

an employer (in this subclause called the transmittor) to another employer (in this subclause called the transmittee), in any 
of  the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of continuous service 

which the employee had with the transmittor and any prior transmittor to be continuous service of the employee 
with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, considered on an 

overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment 
with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the transmittor and any 
prior transmittor to be continuous service of the employee with the transmittee. 

12.7.2  The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular case. 
12.8 Employees exempted 
12.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 
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12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Clauses 12.10.1 and 12.10.2 impose additional obligations on an employer where an employer contemplates termination 

of employment due to redundancy and a dispute arises (a redundancy dispute). These additional obligations do not apply 
to employers who employ fewer than 15 employees. 

12.10.2  Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected employees and 
the relevant union or unions (if requested by any affected employee) in good time, with relevant information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of employees likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3   Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as 
possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the 
adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
13 NOTICE ON COMMENCEMENT OF EMPLOYMENT 

On commencement of employment an employer must give each employee a written notice which details the employee’s 
classification level and rate of pay. 

14 CLASSIFICATION LEVELS 
14.1 The classification levels are set out in SCHEDULE A – CLASSIFICATIONS of this award. 
14.2 Reviewing Employees’ Classifications 
14.2.1  If an employee makes a written request to the employer for a review of his or her classification, the employer must review 

that employee’s classification level and provide a written response within six weeks.  An employer is not required to 
review an employee’s classification more than once each year. 

14.2.2  To review an employee’s classification, the employer and the employee must at least consider whether there are any 
identifiable changes in: 
(1) the type of work the employee does; 
(2) the employee’s skills, due to training or experience; 
(3) the employee’s level of responsibility; 
(4) the value of the employee’s work. 

14.2.3  If an employer promotes an employee to a higher job classification, the employee is entitled to payment at the appropriate 
rate prescribed by clause 15 for the higher job classification from the date that the employee commences in the higher job 
classification. 

14.2.4  If the minimum rate for the higher job classification is the same as the employee’s current salary, the employee is entitled 
to payment at the first step of the higher classification level which is above the employee’s current salary. 

14.3 Reclassification 
 Where an employer reclassifies an employee, it must be on a point-to-point basis.  This means that the step that the 

employee is placed on in the new classification level is determined by the length of time that the employee has been 
performing the duties on which the reclassification is based. 

14.4 Disputes about Classification of Employees 
 Any disputes about the classification of an employee must be handled in accordance with the dispute settling procedure in 

clause 9 of this award. 
15 SALARIES 
15.1 The minimum annual salaries payable to employees are set out in Schedule B of this award. 
15.2 Annual Increments 
15.2.1  In this clause: 

(1) ‘existing employee’ means an employee who was employed by an employer on or before 27 March 2011. 
(2) ‘new employee’ means an employee who commences employment with any employer after 27 March 2011. 

15.2.2   Existing employees are entitled to advance by annual increments to the maximum of the appropriate classification level.  
The following conditions apply: 
(1) The employee has given satisfactory service over the last 12 months; and 
(2) The employee has acquired any new and / or improved skills that are required for the employee’s position. 
(3) New employees are entitled to payment at the first year rate of the appropriate classification level.  An employer 

and individual employees may agree to allow the employee to advance by annual increments to the maximum of 
the appropriate classification level. 
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16 PAYMENT OF WAGES 
16.1 Frequency and time of payment 
16.1.1  An employer must pay wages on a weekly or fortnightly basis. 
16.1.2  An employer must pay wages no later than five days after the end of a pay period. 
16.1.3 An employer must pay wages during ordinary hours, on a day that is agreed between the employer and the majority of 

employees in each workplace. 
16.2 Method of Payment 

An employer must pay wages either by cheque or by electronic funds transfer into the employee’s bank account. 
16.3 Calculating Weekly Rates of Pay 
 An employee’s weekly rate of pay is calculated by dividing the annual salary rates specified in SCHEDULE B of this 

award by 52.1667. 
17 SALARY PACKAGING 
17.1 An employer and individual full time or part time employees may agree to introduce salary packaging arrangements.  This 

means that part of an employee’s salary is packaged into a fringe benefit that is paid to a genuine third party instead of 
being paid directly to the employee. 

17.1.2 The following conditions apply to salary packaging arrangements: 
(1) An employer may make salary packaging arrangements only with full-time employees and part-time employees. 
(2) The salary packaging arrangement must be in writing. 
(3) The employer must give the employee a copy of the salary packaging arrangement. 
(4) When viewed objectively, the salary packaging arrangement must not be less favourable than the employee’s 

entitlements under this award. 
17.2.3 Employees may consult a representative of their choice before signing a salary packaging arrangement. 
17.2.4 The employer must ensure that the salary packaging structure complies with taxation laws and other relevant laws. 
17.2.5 The employer must give the employee a written notice which: 

(1) confirms the employee’s classification level under clause 14 of this award. 
(2) Confirms the employee’s current salary under clause 15 of this award. 
(3) Advises the employee that he or she may choose to receive payment of the salary applicable under clause 15 – 

Salaries of this award instead of the salary packaging arrangement. 
(4) Advises the employee that if he or she chooses to accept the salary packaging arrangement, all award conditions 

other than salary will continue to apply. 
17.2.6 An employee may package a maximum of 30% of his or her salary applicable under clause 15 of this award into a fringe 

benefit. 
17.2.7 The employee must give the employer a written notice which states that the cash component of the salary packaging 

arrangement is adequate for his or her ongoing living expenses. 
17.2.8 The employer must pay annual leave loading and employer superannuation contributions at the employee’s salary rate 

specified in clause 15 of this award. 
17.2.9 Employees are entitled to inspect the details of payments and transactions which are made in accordance with the salary 

packaging arrangement.  If these details are kept in an electronic format, the employee is entitled to a printout of the 
information. 

17.2.10 The employer must ensure that employees do not accrue any benefits under a salary packaging arrangement which go 
beyond 30 June in any financial year.  The employer must also ensure that all benefits that an employee is entitled to 
under a salary packaging arrangement are paid before 30 June in any financial year. 

17.2.11 An employer may cancel an employee’s salary packaging arrangement.  The employer must give the employee at least 
one month’s notice that the arrangement will be cancelled. 

17.2.12 If the employer stops being exempt from fringe benefits tax payment all salary packaging arrangements will terminate, 
and where possible the employer should provide each individual employee with at least one month’s notice that the 
arrangement will stop.  Individual employee’s salaries would then go back to the rates specified in clause 15 of this 
award. 

17.2.13 The following arrangements will apply if an employee leaves his or her employment with the employer for any reason: 
(1) The salary packaging arrangement will stop on the employee’s termination date. 
(2) If the employee has any accrued unused leave entitlements payable on termination, the employer must pay those 

entitlements at the employee’s salary rate specified in clause 15 of this award. 
(3) If the employee has any benefits owing under the salary packaging arrangement, the employer must pay those 

benefits either on the date of termination or beforehand. 
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18 SUPPORTED WAGE SYSTEM FOR EMPLOYEES WITH DISABILITIES 
18.1 Supported Wage System Definitions 
18.1.1 Accredited assessor means a person who is accredited by the managing unit established by the Commonwealth under the 

supported wage system to perform assessments of an individual’s productive capacity within the supported wage system. 
18.1.2 Assessment instrument means the form provided for under the supported wage system that records the assessment of the 

productive capacity of the person to be employed under the supported wage system. 
18.1.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons with a 

disability as provided under the Social Security Act 1991 as amended from time to time, or any successor to that scheme. 
18.1.4 Supported wage system means the Commonwealth government system to promote employment for people who cannot 

work at full award wages because of a disability, as documented in Supported Wage System: Guidelines and Assessment 
Process. 

18.2  Eligibility Criteria 
18.2.1 This clause applies to employees who: 

(1) are unable to perform the range of duties to the level of competence required within the class of work for which 
the employee is engaged under this award because of the effects of a disability on their productive capacity; and 

(2) meet the impairment criteria for receipt of a disability support pension. 
18.2.2 This clause does not apply to existing employees who have a claim against their employer which is subject to the 

provisions of workers’ compensation legislation or any provision of this award which relates to the rehabilitation of 
employees who are injured in the course of their employment with the employer. 

18.3 Supported Wage Rates 
18.3.1 Employees covered by this clause are entitled to payment at a percentage of the minimum rate of pay prescribed by this 

award for the class of work which the employee is performing, as follows: 
Employee’s Assessed Capacity 
(see sub clause 18.4) 

Percentage of Award rate 

10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

18.3.2 An employer must pay each employee a minimum of $73.00 per week. 
18.3.3 If an employee’s assessed capacity is 10%, the employer must provide him or her with a high degree of assistance and 

support. 
18.4 Assessment of Capacity 
18.4.1 In order to determine the percentage of the award rate to be paid to an employee under this clause, the productive capacity 

of the employee must be assessed in accordance with the supported wage system.  This must be done by either: 
(1) the employer and the union, in consultation with the employee; or 
(2) if it is desired by the employer, the union or the employee, it must be done by the employer and an accredited 

assessor from a panel which is agreed to by the employer, the union and the employee. 
18.4.2 The outcome of the assessment must be documented in an assessment instrument. 
18.5 Lodgement of Assessment Instrument 
18.5.1 The parties to an assessment instrument must sign the assessment instrument. 
18.5.2 An assessment instrument must stipulate the percentage of the award rate which will be payable to the employee. 
18.5.3 An employer must lodge assessment instruments with the Registrar of the Commission. 
18.5.4 If the union is not a party to the assessment instrument, the employer must send the union a copy of the assessment 

instrument by certified mail at the same time the employer lodges the assessment instrument with the Registrar of the 
Commission.  If the union objects to the assessment instrument, it must notify the Registrar of that objection within 10 
working days. 

18.6 Review of Assessment 
18.6.1 The parties to an assessment instrument should review the percentage of the award rate payable to the employee annually.  

If a party to an assessment instrument makes a reasonable request for an earlier review, the parties should comply with 
that request. 

18.6.2 The parties must undertake the review process in accordance with the procedures for assessing capacity under the 
supported wage system. 
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18.7 Other Terms and Conditions of Employment 
 The percentage of the award rate stipulated in an assessment instrument only applies to the award rate.  Employees 

covered by this clause are entitled to the same terms and conditions of employment as all other employees covered by this 
award, but on a proportionate basis according to the actual hours that they work. 

18.8 Workplace Adjustment 
18.8.1 An employer who wishes to employ a person under the provisions of this clause must make changes in the workplace to 

enhance the employee’s capacity to do the job.  These changes may involve the re-design of job duties, working time 
arrangements and work organisation. 

18.8.2 Employers must consult other employees who work in the area about these changes. 
18.9 Trial Period 
18.9.1 An employer may employ a person under the provisions of this clause for a trial period.  The following conditions apply: 

(1) The trial period must be necessary to make an adequate assessment of the employee’s capacity. 
(2) The trial period must not be more than 12 weeks.  An exception is that in some cases additional work adjustment 

time may be needed.  Additional work adjustment time must not be more than four weeks. 
(3) During the trial period the employer must assess the employee’s capacity in accordance with subclause 18.4 of 

this award.  The parties must also determine the proposed rate of pay for a continuing employment relationship. 
(4) An employer must pay an employee a minimum of $73.00 per week during the trial period. 
(5) During the trial period an employer should provide induction or training which is appropriate to the job being 

trialled. 
18.9.2 If the employer and the employee wish to establish a continuing employment relationship following completion of the 

trial period, the parties must make a new contract of employment based on the outcome of the assessment conducted in 
accordance with subclause 18.4 of this award. 

19 ALLOWANCES 
19.1 District Allowance 
19.1.1  In this clause: 

(1) Dependant in relation to an employee means: 
(a) a spouse (including a de facto spouse); or 
(b) if there is no spouse, a child under 18 years of age who lives in Western Australia and who relies on the 

employee for their main financial support; or 
(c) if there is no spouse, any relative of the employee who lives in Western Australia and who relies on the 

employee for their main financial support 
who does not receive a district allowance or location allowance of any kind. 

(2) Partial dependant in relation to an employee means: 
(a) a spouse (including a de facto spouse); or 
(b) if there is no spouse, a child under 18 years of age who lives in Western Australia and who relies on the 

employee for their main financial support; or 
(c) if there is no spouse, any relative of the employee who lives in Western Australia and who relies on the 

employee for their main financial support 
who receives a district allowance or location allowance of any kind under an award,   agreement or any other 
provision regulating their employment, and that allowance is less than the applicable allowance for an employee 
without dependants under this award. 

19.1.2  Employees are entitled to district allowance at the following rates.  There are some exceptions which are listed in 
paragraph 21.1.4 of this award: 
Location of the Employee’s Headquarters Amount of District Allowance 
District 1 Nil 
District 2 $730 per year 
District 3 $1,020 per year 
District 4 $1,610 per year 
District 5 $3,199 per year 
District 6 $3,907 per year 

The boundaries of the districts referred to in this clause are described in SCHEDULE C of this award. 
19.1.3 If an employee’s headquarters are located in a town or place mentioned below, the employee is entitled to district 

allowance at the following rates instead of the rates mentioned in paragraph 19.1.3 of this award: 
Location of the Employee’s Headquarters Amount of District Allowance 
Kalgoorlie 
Boulder 

$243 per year 

Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

$960 per year 
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Location of the Employee’s Headquarters—continued Amount of District Allowance 
Carnarvon $1,519 per year 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

$1,610 per year 

Port Hedland $3,502 per year 
Karratha $3,765 per year 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 

$4,000 per year 

Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 

$4,305 per year 

Warburton Mission $4,333 per year 
19.1.4 An employee who has a dependant is entitled to district allowance at double the rate prescribed by this clause for the 

district, town or place where the employee’s headquarters are located. 
19.1.5 An employee who has a partial dependant is entitled to district allowance at the rate prescribed by this clause for the 

district, town or place where the employee’s headquarters are located, plus an amount equal to the difference between the 
amount of district or location allowance that the partial dependant receives under the award, agreement or any other 
provision which regulates the partial dependant’s employment and the amount the partial dependant would receive if he 
or she was employed full-time. 

19.1.6 The following arrangements apply where an employee’s headquarters are located in a place for which there is no district 
allowance prescribed by this award and the employee is required to travel to or temporarily reside in any other place for 
which a district allowance is prescribed by this award: 

(1) The employee must be away from their headquarters for more than one month in order for the allowance to be 
payable. 

(2) The employee is entitled to district allowance for the time spent travelling or temporarily residing away from their 
headquarters at the rate prescribed by this award for the district, town or place in which the employee spends the 
most amount of time while they are travelling or temporarily residing away from their headquarters. 

(3) The employee will still be entitled to any other allowances prescribed by this award. 
19.1.7 Employees are entitled to district allowance while they are on any form of paid leave. 
19.1.8 Part-time employees and casual employees are entitled to district allowance on a proportionate basis according to the 

number of hours that they work. 
19.2 Adjustment of District Allowance Rates 
 The District Allowance rates prescribed by this award may be adjusted in accordance with the applicable National Wage 

Principles.  The adjustment will be calculated in accordance with the official Consumer Price Index (CPI) “All Groups” 
Index for Perth as published by the Australian Bureau of Statistics, however the District Allowance rates set out in 19.1.2 
and 19.1.3 above will only be varied once the application of the above formula to the District Allowance rates set out in 
the draft order in C2001/2606 results in District Allowance rates in excess of those set out in 19.1.2 and 19.1.3 above. 

19.3 Relocation Allowance 
19.3.1 This subclause only applies to full-time employees. 
19.3.2 In this subclause, immediate dependants means: 

(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee, who relies on the employee for their main 
financial support; and 

(2) a spouse (including a de facto spouse) of the employee.  A de facto spouse means a person of the opposite sex to 
the employee who lives with the employee as the husband or wife of the employee on a bona fide domestic basis 
although they are not legally married. 

19.3.3 Employees are entitled to a relocation allowance on recruitment and on termination of employment.  There are some 
exceptions which are listed in paragraph 19.3.7 of this award. 

19.3.4 The amount of the relocation allowance is calculated as follows: 
(1) for employees recruited from outside Western Australia, the amount of the allowance equals the actual cost of 

travel, up to the equivalent of a standard economy airfare from the capital city nearest the employee’s place of 
recruitment to their place of employment. 

(2) for employees recruited from outside the Lands but from within Western Australia, the amount of the allowance 
equals the actual cost of travel, up to the equivalent of a standard local economy airfare from the employee’s place 
of recruitment to their place of employment. 
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(3) for employees recruited from within the Lands, the amount of the allowance should be negotiated between the 
employer and the employee.  The amount negotiated should at least provide reasonable financial assistance 
towards relocation costs. 

19.3.5 The allowance is payable for the employee and the employee’s immediate dependants, provided that the immediate 
dependants are also relocating. 

19.3.6 If a married couple (including a de facto married couple) are employed by the same employer, only one relocation 
allowance is payable. 

19.3.7 Employees are not entitled to a relocation allowance in the following circumstances: 
(1) where an employee receives payment for relocation expenses for themself and their immediate dependants (if 

applicable) from another source. 
(2) where an employee’s employment has been terminated with or without notice for behaviour that justifies instant 

dismissal. 
(3) where an employee resigns before completing their contract with the employer. 
(4) where the employee is employed as a part-time employee or casual employee. 

19.2.8 An employer may choose to pay relocation allowance money direct to the supplier or to reimburse the employee.  
Employees must provide receipts if requested to do so. 

19.4 Removal Allowance 
19.4.1 This subclause only applies to full-time employees. 
19.4.2 In this subclause, immediate dependants means: 

(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee, who relies on the employee for their main 
financial support; and 

(2) a spouse (including a de facto spouse) of the employee.  A de facto spouse means a person of the opposite sex to 
the employee who lives with the employee as the husband or wife of the employee on a bona fide domestic basis 
although they are not legally married. 

19.4.3 Employees are entitled to a removal allowance on recruitment and on termination of employment.  There are some 
exceptions which are listed in paragraph 19.4.7 of this award. 

19.4.4 The amount of the removal allowance equals the cost of moving the personal belongings of the employee and the 
employee’s immediate dependants (if applicable).  The maximum payable is: 

 Employee 
 without  
Immediate Dependants 

Employee 
 with 
 Immediate Dependants 
 

Where accommodation and furnishings 
are provided at the place of employment. 

$1,437 $2,155 

Where accommodation and furnishings 
are not provided at the place of 
employment. 

$4,313 $5,032 

19.4.5 If a married couple (including a de facto married couple) is employed by the same employer, only one removal allowance 
is payable. 

19.4.6 An employer may choose to pay removal allowance money direct to the supplier or to reimburse the employee.  
Employees must provide receipts if requested to do so. 

19.4.7 Employees are not entitled to a removal allowance in the following circumstances: 
 (1) where an employee receives payment for removal costs for themselves and their immediate dependents (if 

applicable) from another source. 
(2) where an employee’s employment has been terminated with or without notice for behaviour that justifies instant 

dismissal. 
(3) where an employee resigns before completing their contract with the employer. 
(4) where the employee is employed as a part-time employee or casual employee. 

19.5 Airfare Allowance 
19.5.1 Full-time and part-time employees are entitled to an airfare allowance after every 12 months of continuous service if they 

are stationed in any of the following localities: 
(1) north of the 26th parallel of south latitude; or 
(2) within the local government boundaries of the Shires of Carnarvon, Cue, Dundas, Esperance, Laverton, Leonora, 

Meekatharra, Menzies, Mount Magnet, Murchison, Ngaanyatjarraku, Sandstone, Shark Bay, Upper Gascoyne, 
Wiluna or Yalgoo; or 

(3) at any location 150 kilometres east of Kalgoorlie. 
19.5.2 The amount of the airfare allowance is equal to the equivalent in value of one return economy class airfare to Perth. 
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19.6 Higher Duties Allowance 
19.6.1 If an employee is called upon by the employer to perform the duties of another employee holding a higher job 

classification for five consecutive working days or more, the employee is entitled to payment at the first year rate of the 
higher classification for that period of time. 

19.6.2 If the first year rate of the higher classification is the same as the employee’s current salary, the employee is entitled to 
payment at the first step of the higher classification which is above the employee’s current salary. 

19.7 Availability Allowance / Out of Hours Contact 
19.7.1 Availability means a situation where an employer gives an employee written instructions to remain contactable outside 

the employee’s normal working hours and to be available and in a fit state at all those times for recall to work.  It is not 
necessary for the employee to be in immediate proximity to a telephone or paging system. 

19.7.2 Availability does not include situations where employees carry paging devices or make their telephone numbers available 
for the only reason that they may be needed for casual work or recall work. 

19.7.3 An employee who is on availability is entitled to an allowance of $3.93 per hour. 
19.7.4 If an employee who is on availability is recalled to work, he or she is not entitled to an availability allowance for the time 

spent on recall.  Employees are entitled to payment for time spent on recall in accordance with subclause 19.8 of this 
award. 

19.7.5 Where practical, an employer should allow employees not to be on availability from time to time. 
19.8 Recall Allowance 
19.8.1 Employees who are recalled to work overtime are entitled to payment at the following rates for each recall: 

(1) for the first two hours of recall work – at the rate of one and a half hours pay for each hour of work performed; 
(2) for recall work in excess of two hours – at the rate of two hours pay for each hour of work performed. 

19.8.2 Employees who are recalled to work overtime are entitled to payment for a minimum time of three hours work at the 
appropriate rate specified in paragraph 19.8.1 each time they are recalled.  This applies even if the work is completed in 
less than three hours. 

19.8.3 If an employee is on availability, time spent travelling from the place they were on availability to work and back again 
counts as time spent on recall work. 

19.8.4 Employees who are recalled to work overtime are entitled to a motor vehicle allowance in accordance with subclause 
19.13 of this award if they are required to use their own private vehicle to travel between home and work.  If the 
employee is required to pay any fares for travel between home and work, the employer must reimburse the employee for 
the cost of those fares. 

19.9 Telephone Allowance 
19.9.1 The following arrangements apply where an employer requires an employee to be on availability and the means of 

contacting the employee while they are on availability is by telephone: 
(1) If a telephone is not already installed in the employee’s home, the employee is entitled to an allowance equal to 

the cost of telephone installation, payable upon installation of the telephone. 
(2) If the employee pays or contributes towards the payment of rent for a telephone in his or her home, the employee 

is entitled to an allowance equal to 1/52nd of the annual rent paid by the employee for each seven days or part of 
seven days where the employee is on availability.  If a usual feature of the employee’s duties requires the 
employee to be regularly on availability, the employee is entitled to an allowance equal to the full cost of the 
annual rent paid by the employee. 

19.9.2 Employees are entitled to reimbursement for the cost of all telephone calls made on behalf of their employer as a result of 
being on availability or on recall work. 

19.10 Bilingual Qualification Allowance 
19.10.1 Bilingual means a recognised proficiency in English as well as any one of the Aboriginal or Torres Strait Islander 

languages. 
19.10.2 An employee who is competently bilingual and who is required to use more than one language in the course of their 

employment is entitled to a bilingual qualification allowance.  The amount of the allowance is: 
Level 1 $1,583 per year 

Level 1 is an elementary level.  This level is appropriate for employees who are capable of using minimal 
knowledge of a language for the purpose of simple communication. 

Level 2 $3,168 per year 
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and writing. 

19.11 First Aid Officer’s Allowance 
19.11.1 Employees are entitled to a first aid allowance of $10.42 per week provided that the following conditions are met: 

(1) The employer must appoint the employee as a first aid officer; and 
(2) The employee must have first aid qualifications from St John Ambulance or another similar organisation. 

19.11.2 The first aid officer’s allowance counts as wages for all purposes of this award. 
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19.11.3 Employees are not entitled to payment for time spent giving aid to people outside the employee’s regular working hours, 
unless: 
(1) the employee is on duty at the time; or 
(2) the employer gives the employee permission to accompany a patient to receive treatment. 

19.12 First Aid Training Allowance 
19.12.1 Employees are entitled to reimbursement for the cost of attending first aid training courses.  The training courses must be 

approved by the employer in order for the employee to be entitled to reimbursement. 
19.12.2 Employees are entitled to reimbursement for the cost of text books required as part of a first aid training course.  The 

textbooks will belong to the employer once the employer has reimbursed the employee. 
19.13 Motor Vehicle Allowance 
19.13.1 Employees are not compelled or required to use their own private motor vehicles for work purposes. 
19.13.2 Employees who agree to use their own private motor vehicles for work purposes are entitled to a motor vehicle 

allowance.  The amount of the allowance is the per kilometre rate determined from time to time by the Australian 
Taxation Office. 

19.13.3 If the amount of the motor vehicle allowance is reasonably ascertainable in advance, the employer must pay the allowance 
to the employee before the employee uses their motor vehicle for work purposes. 

19.13.4 Employees are not entitled to a motor vehicle allowance if their employer provides and maintains a motor vehicle free of 
charge.  In these cases, employees must not use the motor vehicle for private purposes unless their employer expressly 
authorises private use.  Where the employer expressly allows an employee to use a work vehicle for non work purposes, 
the employee shall be responsible for any running costs incurred in such use and must abide by any terms and conditions 
imposed by the employer. 

19.14 Travelling and Camping Allowance 
19.14.1 Employees who are required to be away from home overnight on business approved by the employer are entitled to an 

allowance to compensate for expenditure on meals and accommodation. 
19.14.2 The amount of the allowance is: 

Where an employee is required to stay overnight on the 
Lands at a place that is away from the employee’s normal 
place of residence. 

$51.34 per night 

Where an employee is required to stay overnight at a 
regional centre. 

$132.02 per night 

Where an employee is required to stay overnight at a 
capital city. 

$175.99 per night 

19.14.3 Employees who are required to operate from a mobile base camp on the Lands are not entitled to any allowance if the 
employer provides them with food free of charge.  However, if the employer does not provide them with food free of 
charge, employees are entitled to an allowance of $48.21 per day instead of any of the allowances in paragraph 19.14.2 of 
this award. 

19.14.4 If an employee’s actual expenditure on meals and accommodation is higher than the allowance amounts specified in this 
subclause, the employee is entitled to reimbursement for the reasonable cost of the meals and accommodation.  The 
employee must provide satisfactory proof of the cost of the meals and accommodation if the employer so requests. 

19.15 Tools and Equipment Allowance 
19.15.1 Employees are not entitled to a tools and equipment allowance if their employer provides them with tools and equipment 

free of charge. 
19.15.2 Where the employer requires an employee to use any tools or equipment in the conduct of their job, the employer must 

reimburse the employee for the cost of purchasing such tools or equipment. 
19.15.3 Employees must provide proof of the cost of such tools and equipment if their employer so requests. 
19.15.4 Tools and equipment provided by the employer remain the property of the employer. Employees will be responsible for 

retaining and maintaining the tools and equipment and the employer shall provide reasonable facilities for the safe- 
keeping of such tools and equipment  

19.16 Uniforms and Protective Clothing Allowance 
19.16.1 Employees are not entitled to a uniform or protective clothing allowance if their employer provides them with a uniform 

or protective clothing free of charge. 
19.16.2 Where the employer requires an employee to purchase any protective clothing or uniform to wear at work, the employer 

must reimburse the employee for the cost of purchasing such protective clothing or uniform. 
19.16.3 Employees must provide proof of the cost of the protective clothing or uniform if their employer so requests. 
19.16.4 Uniforms and protective clothing: provided by the employer shall remain the property of the employer. Employees will be 

responsible for retaining and maintaining protective clothing/uniforms. 
19.16.5 If (apart from normal wear and tear) employees lose or damage any uniform or protective clothing through their own 

negligence, they must either replace it or pay for it. 
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20 SUPERANNUATION 
20.1 Definitions 
20.1.1 Fund means either the Health Employees Superannuation Trust Australia or the Australian Superannuation Savings 

Employment Trust or the Superannuation Trust of Australia or the Australian Retirement Fund or any other fund which 
meets the requirements of the Commonwealth Government operational standards for occupational superannuation. 

20.1.2 Ordinary time earnings includes: 
(1) the rate of pay for the employee’s classification under this award; 
(2) over-award payments; 
(3) allowances which relate to an employee’s work or conditions, including tools and equipment allowance, first aid 

officer’s allowance, district allowance, bilingual qualification allowance, availability allowance, recall allowance, 
higher duties allowance and annual leave loading; 

 but does not include: 
(4) payments for overtime. 

20.2 Employers and Employees must join a Fund 
20.2.1 Each employer respondent to this award must apply to become a participating employer of a fund. 
20.2.2 Employers must provide each employee who is not already a member of a fund with an application to join a fund and 

sufficient membership information.  Employers must do this within 14 days of the employee’s commencement of 
employment.  The Employee must return the application within 14 days of being provided with the application by the 
Employer. 

20.3 Eligibility Date for Contributions 
 Employees are eligible for superannuation contributions from the commencement of their employment.  This applies 

regardless of when the employer provided the employee with an application to join a fund or when the employee’s 
application to join a fund is accepted. 

20.4 Amount of Employer Superannuation Contributions 
20.4.1 Employers must make superannuation contributions to a fund for each employee.  The contribution must equal the 

amount required for the employer to comply with the Superannuation Guarantee (Administration) Act 1992 and the 
Superannuation Guarantee Charge Act 1992 as amended from time to time.  This rate is currently 9% of ordinary time 
earnings.  

20.4.2 Employers are not required to make superannuation contributions for any period of unpaid leave, any unauthorised 
absence, or as part of termination payments, including payments for accrued, unused annual leave. 

20.4.3 Employers must make superannuation contributions to a fund on a quarterly basis.  An employer and the trustees of a 
fund may agree for an employer to make superannuation contributions other than on a quarterly basis.  Any such 
agreement must be in writing. 

20.5 Additional Voluntary Employee Contributions 
20.5.1 Where the rules of a fund allow, employees may make superannuation contributions to a fund in addition to those made 

by their employer. 
20.5.2 Employees who wish to make additional superannuation contributions must give their employer written authorisation to 

deduct a specified amount from their wages and to pay the amount into a fund in accordance with the fund’s rules. 
20.5.3 Additional employee superannuation contributions can only be in units of 1% of the employee’s ordinary time earnings. 
21 SCHOOL BASED APPRENTICES 
21.1 A school-based apprentice is a person who is undertaking an apprenticeship in accordance with this clause while also 

undertaking a course of secondary education. 
21.2 The hourly rates for full-time junior and adult apprentices as set out in this award shall apply to school-based apprentices 

for total hours worked including time deemed to be spent in off-the-job training. 
21.3 For the purposes of 21.2 above, where an apprentice is a full-time school student, the time spent in off-the-job training for 

which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  The wages paid for 
training time may be averaged over a semester or year. 

21.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time to attend 
off-the-job training as an equivalent full-time apprentice. 

21.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training Organisation 
separate from normal work duties or general supervised practice undertaken on the job. 

21.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice. The 
period so specified to which the apprentice wage rates apply shall not exceed six years. 

21.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each two years of 
employment as an apprentice. 
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21.8 These rates are based on a standard full-time apprenticeship of four years. The rate of progression reflects the average rate 
of skill acquisition expected from the typical combination of work and training for a school-based apprentice undertaking 
the applicable apprenticeship. 

21.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count for the 
purposes of progression through the wage scale. This progression shall apply in addition to the progression achieved as a 
school-based apprentice. 

21.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
22 HOURS OF WORK 
22.1. Ordinary Hours of Work 
22.1.1 Unless otherwise provided by this clause, ordinary hours for all employees are up to eight hours per day and up to 38 

hours per week, excluding breaks taken in accordance with clause 24 of this award. 
22.1.2 The span of ordinary hours for all employees is 7.00am – 6.00pm, Monday to Friday. 
22.1.3 The ordinary hours of work shall be continuous except that within each five-hour period an employee shall be entitled to 

an unpaid break of between thirty minutes and one hour 
22.2 Alternative Ordinary Hours of Work 
22.2.1 The employer and the majority of employees affected may agree to alter the arrangements for working ordinary hours 

prescribed by subclause 22.1.  Any such agreement must be genuine.  The following conditions apply: 
(1) Ordinary hours must not exceed 38 hours per week, or an average of 38 hours per week over a period of no more 

than four weeks. 
(2) Employees are entitled to at least one clear day off per week. 
(3) Employees who work alternative ordinary hours of work in accordance with an ‘alternative ordinary hours of 

work’ agreement are entitled to payment of a loading in accordance with subclause 22.3 of this award. 
(4) The agreement must be in writing.  The details that must be included in the agreement are specified in paragraph 

22.2.3 of this award. 
(5) The arrangements for working alternative ordinary hours of work must be specified in a roster.  The conditions for 

making an ‘alternative ordinary hours of work’ roster are specified in paragraph 22.2.4 of this award. 
(6) An employer must give employees a reasonable opportunity to obtain advice from a representative of their choice 

before making an ‘alternative ordinary hours of work’ agreement. 
22.2.2 ‘Alternative ordinary hours of work’ agreements must be signed on behalf of the employer and by the majority of 

employees affected by the agreement.  A signed ‘alternative ordinary hours of work’ agreement will be treated as if it is 
part of this award. 

22.2.3 The details that must be included in an ‘alternative ordinary hours of work’ agreement are as follows: 
(1) Employees covered by the agreement. 
(2) When the agreement starts. 
(3) When the agreement ends. 
(4) The alternative ordinary hours of work. 
(5) How the agreement can be terminated before it ends. 
(6) Any other terms and conditions that apply. 

22.2.4 The conditions for making an ‘alternative ordinary hours of work’ roster are as follows: 
(1) An employer and the majority of employees affected must genuinely agree to any proposed roster system.  The 

employer shall allow time so that a meeting of the employees affected can vote on any proposed roster system. 
(2) Employees may seek advice from a representative of their choice before voting on a proposed roster system. 
(3) The roster system must meet the workplace’s needs.  It must also have a reasonable regard for individual 

employee’s preferences. 
22.2.5 The roster must specify: 

(1) The period of time for which it will operate; 
(2) the shifts in the roster; 
(3) the starting time and finishing time of ordinary hours for each employee’s shift. 

22.2.6 An employer must display the roster at the workplace in a place or places that are accessible to employees who are 
covered by the roster. 

22.2.7 An employer may change a roster by giving a minimum of 72 hours notice to the employee or employees who will be 
affected by the change.  An employer and those employees may agree on a shorter period of notice. 

22.2.8 Employees are allowed to exchange rostered shifts or rostered days off with each other.  The following conditions apply: 
(1) The employees must get permission from their supervisor first; and 
(2) If an employee works overtime because of the exchange, he or she is not entitled to payment at overtime rates or 

to TOIL for the overtime. 
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22.2.9 Employees who work ordinary hours under an ‘alternative ordinary hours of work’ agreement in accordance with a roster 
system are entitled to an additional one day of annual leave for every five shifts that the employee works on Sundays or 
public holidays. 

22.2.10 Alternative ordinary hours of work arrangements which already existed at the time this award first came into force will be 
treated as if they were agreed to between the employer and the majority of employees at the workplace.  The 
arrangements must still comply with the conditions set out in paragraph 22.2.1 of this award. 

22.3 Loadings for Hours Worked Outside Ordinary Hours 
22.3.1 Employees who work ordinary hours outside the span of hours in paragraph 22.1.2 are entitled to payment at the 

following rates: 
(1) a loading of 20% for all hours that the employee works between the end of the span of hours prescribed by 

paragraph 22.1.2 and 12 midnight on Monday to Friday. 
(2) a loading of 35% for all hours that the employee works between 12 midnight and the start of their span of hours 

prescribed by paragraph 22.1.2 on any day between midnight on Sunday and the employee’s normal starting time 
on Friday. 

(3) a loading of 75% for all hours that the employee works between midnight on Friday and midnight on Saturday. 
(4) a loading of 100% for all hours that the employee works between midnight on Saturday and midnight on Sunday. 

23 MEAL BREAKS 
 All employees are entitled to an unpaid meal break of between 30 minutes and one hour after each five ordinary hours 

that the employee works. 
24 OVERTIME 
24.1 All time that an employee works in the following circumstances is overtime: 

(1) work done in excess of the ordinary daily hours prescribed by clause 22 of this award; 
(2) work done in excess of the ordinary weekly hours prescribed by clause 22 of this award; 
(3) work done outside the hours agreed to under an alternative ordinary hours of work agreement made in accordance 

with subclause 22.2 of this award. 
24.2 Requirement to Work Overtime 
 Employees are not required to work overtime except to maintain the delivery of essential goods and services or to 

accommodate the necessities of special work circumstances. 
24.3 Permission before working Overtime 

Employees must get permission from the Executive Officer or another authorised senior officer before working overtime.  
An exception is that employees do not have to get prior permission if the urgency of the work means that the employee 
cannot get permission until after the work is done. 

24.4 Payment for Overtime 
24.4.1  Employees are entitled to payment for overtime at the following rates: 

(1) for the first two hours of overtime – at the rate of time and a half for each hour of work; 
(2) for overtime in excess of two hours – at the rate of double time for each hour of work. 

24.4.2  Where an employee works hours which would entitle that employee to payment of more than one of the penalties or 
loadings payable in accordance with subclause 22.3 – Loadings for Hours Worked Outside Ordinary Hours and subclause 
22.4 – Payment for Overtime of this award, only the highest of such penalty or loading shall be payable. 

24.4.3 In calculating overtime, each day must be considered separately. 
24.5 Time Off in Lieu of Overtime (TOIL) 
24.5.1 Except for casual employees, an employer and individual employees may mutually agree for the employee to accrue time 

off in lieu of overtime (TOIL) instead of receiving payment for overtime at overtime rates.  The following conditions 
apply: 
(1) TOIL accrues at the appropriate overtime rates: 

(a) for the first two hours of overtime– at the rate of one and a half hours TOIL for each hour of overtime 
worked; 

(b) for overtime in excess of two hours – at the rate of two hours TOIL for each hour of overtime worked. 
(2) TOIL must be recorded in the ordinary payroll system. 
(3) An employer and individual employees must mutually agree on a convenient time for the employee to take 

accrued TOIL. 
(4) By agreement, the maximum amount of TOIL that employees can accrue is 38 hours and this has to be taken 

within four weeks of its accrual. 
(5) An employer and individual employees may agree for the employee to accrue a further 38 hours of TOIL.  The 

employee must take this further TOIL in conjunction with annual leave. 
(6) If an employee takes TOIL in conjunction with annual leave, the employee is not entitled to annual leave loading 

for the TOIL component. 
(7) Employees are entitled to payment of accrued unused TOIL on termination of employment. 
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24.6 Breaks during Overtime 
24.6.1 If an employee is required to work overtime of more than two hours and the overtime directly follows the employee’s 

ordinary finishing time, the employee is entitled to a paid 20-minute meal break before starting the overtime. 
24.6.2 Employees who are working overtime are entitled to a paid tea break of at least 20 minutes after each four hours of 

overtime.  An exception is that employees are not entitled to a paid tea break if they are not required to continue working 
overtime after the break. 

24.7 Reasonable Overtime 
24.7.1 Subject to subclause 24.1 an employer may require an employee to work reasonable overtime at overtime rates. 
24.7.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result in the 

employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention to refuse it; 

and 
(5) any other relevant matter. 

25 FLEXITIME 
25.1 Flexitime Arrangements 
25.1.1 Flexitime is a system that allows employees to set their own patterns of attendance at work, subject to the requirements of 

the workplace and the conditions in this award. 
25.1.2 The employer may offer an employee the ability to work flexible working hours (flexitime) prescribed herein.  These 

provisions shall not apply to casual employees. 
25.2 Flexitime Definitions 
25.2.1 ‘Carry over’ means the aggregate amount of flex credit and flex debit accumulated by an employee in a settlement 

period and then carried forward to the next settlement period in accordance with this clause. 
25.2.2 ‘Core time’ means the time between 9.30 am and 12 noon, and the time between 2.00 pm and 4.30 pm.  An employer and 

the majority of employees in the workplace may agree for core time to be between different times than these. 
25.2.3 ‘Core time leave’ means leave taken by an employee during core time.  It does not include leave which is otherwise 

provided for by this award or any other leave which is approved by an employer. 
25.2.4 ‘Flex credit’ means the accumulated amount of time worked by an employee which is more than 10 standard days in a 

settlement period.  Flex credit includes carry over but does not include overtime which has been compensated for by 
overtime rates of pay or TOIL in accordance with subclauses 24.4 or 24.5 of this award. 

25.2.5 ‘Flex debit’ is calculated by subtracting the aggregate amount of time worked by an employee in a settlement period from 
the sum of the standard days in the settlement period.  In calculating flex debit: 
(1) any carry over must be taken into account; and 
(2) absence on paid leave which has been approved by the employer counts as time worked.  An exception is that 

absence on core time leave does not count as time worked. 
25.2.6 ‘Settlement period’ means a fixed period of 10 working days aligned with the fortnightly pay period (or two, weekly pay 

periods) operating in the workplace. 
25.2.7 ‘Standard day’ means seven hours and 36 minutes per day. 
25.3 Working Flexitime 
25.3.1 The following arrangements apply to flexitime: 

(1) The employer and the individual employee must agree on a starting time and a finishing time for the employee’s 
work each day. 

(2) Employees must be at work during core time unless they are on core time leave or other leave approved by the 
employer. 

(3) Employees will usually work 10 standard days in a settlement period. 
(4) Employees work each standard day in continuous shifts at any time between 7.00 am – 6.00 pm Monday to 

Friday, excluding public holidays. 
(5) Employees will only work outside a standard day if work is available.  Employees must get permission from their 

employer before working outside a standard day.  An employer may give general or specific permission for an 
employee to work outside a standard day. 

(6) If an employee does not comply with flexitime arrangements, the employer may require the employee to revert to 
working 38 hours per week or an average of 38 hours per week in accordance with subclause 22.1 for a specified 
period of time. 

25.4 Meal Breaks 
25.4.1 Employees must take an unpaid meal break of between 30 minutes and two hours each day.  An employer must allow 

employees to take a meal break no later than five hours after starting work. 
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25.4.2 An employer and employees should cooperate to ensure that workplace requirements are given priority when arranging 
meal breaks. 

24.4.3 Employees are entitled to a paid 10-minute rest period between their starting time and their usual meal break time. 
25.5 Core Time Leave 
25.5.1 Employees are permitted to take core time leave.  The following conditions apply: 

(1) Employees must get permission from their employer before taking core time leave. 
(2) The maximum amount of core time leave that employees may take in any one settlement period is an amount 

equal to the core time for one day.  There is one exception, which is detailed in paragraph 3). 
(3) Employees are not permitted to take an amount of core time leave if it will result in the employee accumulating 

more than 10 hours flex debit by the end of the settlement period. 
(4) Employees may take core time leave in conjunction with other leave entitlements.  Employees must get 

permission from their employer before doing so. 
(5) Employees may use core time leave for full-day absences or part-day absences. 

25.6 Carry Over 
26.1 Employees may accumulate flex credits and flex debits.  The following conditions apply: 

(1) Employees may carry over a maximum of 10 hours flex credit from one settlement period into the next settlement 
period. 

(2) If an employee is likely to accumulate more than 10 hours flex credit in a settlement period, the employee must 
take enough core time leave for his or her flex credits to be within the 10 hour limit.  The employer and the 
employee must agree on a time or times for the employee to take core time leave, which must be before the end of 
the next settlement period. 

(3) Employees may carry forward a maximum of 10 hours flex debit from one settlement period into the next 
settlement period. 

(4) If an employee accumulates more than 10 hours flex debit in a settlement period, the employee is not entitled to 
payment for the flex debit in excess of 10 hours. 

26 EXCESS TRAVELLING TIME 
26.1 Where an employee is required to work at a place away from his or her normal place of work, the employee is entitled to 

payment at his/her ordinary rate of pay for all reasonable time spent travelling to and from the different place of work. 
26.2 If an employee is required to travel from his or her regular home base to attend work at a distant workplace, the employee 

is entitled to payment at his/her ordinary rate of pay for all reasonable periods of travel. 
27 AMBULANCE DUTY 
27.1 The following conditions apply where employees are required to accompany a patient: 

(1) All time spent travelling will count as time on duty. 
(2) Employees are entitled to payment at their normal rate of pay for the time spent travelling, including overtime or 

penalty rates if applicable. 
PART 7 – LEAVE AND PUBLIC HOLIDAYS 
28 SICK LEAVE 
28.1 Full-time and part-time employees are entitled to paid sick leave if they are sick and unfit to work.  Casual employees are 

not entitled to paid sick leave. 
28.2 The amount of paid sick leave is: 
Full-time employees 7.6 hours leave for each completed month of 

continuous service. 
part-time employees A fraction of 7.6 hours leave for each completed 

month of continuous service, based on the employee’s 
weekly hours of work as a proportion of 38 hours. 

28.3 The minimum amount of sick leave that an employee may take is one hour. 
28.4 Unused sick leave accumulates from year to year. 
28.5 Employees are not entitled to paid sick leave for any absence covered by workers compensation or sickness benefits. 
28.6 If an employee takes two or more consecutive days of sick leave, the employer may require the employee to provide a 

medical certificate. 
28.7 Employees who are sick and unfit to work must take all reasonable steps to tell their employer of this before their normal 

starting time.  If that is not practicable, the employee must tell the employer as soon as possible. 
28.8 Accrued unused sick leave is not payable on termination of employment. 
29 ANNUAL LEAVE 
29.1 Annual Leave Entitlement 
29.1.1 Full-time employees and part-time employees are entitled to four weeks paid annual leave after every 12 months of 

continuous service. 
29.1.2 Unused annual leave carries forward from year to year. 
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29.2 Time of Taking Annual Leave 
29.2.1 Employees should take annual leave at a time that is mutually agreed between themselves and their employer. 
29.2.2 Employees must take their annual leave no later than six months after the date that the annual leave accrued.  An 

employer and individual employees may agree for the employee to take annual leave at a later time.  Any such agreement 
must be in writing. 

29.2.3 Where the employer and the employee agree, annual leave may be taken in separate periods.  An employee shall have the 
right to take the four weeks consecutively.  The employee shall also have the right to apply for periods of annual leave of 
less than one week. 

29.3 Taking Annual Leave in Advance 
29.3.1 An employer and individual employees may agree for the employee to take annual leave in advance.  The following 

conditions apply: 
(1) The employee must apply to the employer in writing. 
(2) The employee must have completed at least one month’s continuous service. 
(3) The employee is entitled to annual leave loading in accordance with subclause 29.4 – Annual Leave Loading of 

this award. 
(4) The amount of annual leave that the employee takes in advance will be deducted from the amount of annual leave 

that the employee otherwise becomes entitled to at the end of 12 months continuous service. 
(5) An employee may take annual leave in advance only if it is convenient for the employer.  An employer must not 

unreasonably refuse to allow an employee to take annual leave in advance. 
29.4 Annual Leave Loading 
29.4.1 Full-time employees and part-time employees are entitled to annual leave loading of 17.5%, up to a maximum of: 

For full-time employees 17.5% of an amount equal to 152 hours pay 
calculated on average male weekly earnings for 
the August quarter of the previous calendar year, 
as determined by the Australian Bureau of 
Statistics. 

For part-time employees An amount equivalent to that of full-time 
employees, calculated on a proportionate basis 
according to the actual hours that the employee 
works each week. 

29.4.2 Employees are only entitled to annual leave loading for the four-week annual leave period provided in subclause 29.1.1 of 
this award.  Employees are not entitled to annual leave loading for any other form of additional annual leave that is 
provided for elsewhere in this award. 

29.4.3 An employer and individual employees may agree for the employer to pay annual leave loading at a time or times other 
than when the employee is actually taking annual leave. 

29.5 Public Holidays During Annual Leave 
 Public holidays do not count as annual leave.  If a public holiday prescribed by this award occurs while an employee is on 

annual leave and the public holiday is on a day that the employee would normally have worked if he or she were not on 
annual leave, the public holiday is added to the employee’s annual leave period. 

29.6 Sickness while on Annual Leave 
29.6.1 If an employee is sick during annual leave for a period of at least five working days, the employee is entitled to additional 

annual leave.  The amount of the additional annual leave is equivalent to either the duration of the employee’s sickness or 
the amount of sick leave available to the employee, whichever is lower. 

29.6.2 An employee must provide the employer with a medical certificate before the employee is entitled to additional annual 
leave due to sickness. 

29.6.3 If an employee falls sick during annual leave and is entitled to additional annual leave due to sickness, that period must be 
recorded as sick leave.  The employee must take the additional annual leave at a time that is mutually agreed between the 
employer and the employee. 

29.7 Annual Leave must be Taken 
29.7.1 An employer must not make payment in lieu of annual leave except on termination of employment. 
29.7.2 Employees must not accept payment in lieu of annual leave except on termination of employment. 
29.8 Payment of Proportionate Annual Leave on Termination of Employment 
29.8.1 On termination of employment, employees are entitled to payment of accrued unused annual leave entitlements.  The 

leave is payable on a proportionate basis for each completed month of continuous service. 
29.8.2 Employees are not entitled to payment of annual leave loading on any annual leave paid upon termination of their 

employment. 
30 ANNUAL LEAVE TRAVEL TIME 
30.1 Full-time employees and part-time employees are entitled to two days paid annual leave travel time per year.  The 

following conditions apply: 
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(1) Employees are only entitled to paid annual leave travel time if they travel to a capital city while they are on 
annual leave and they travel there by motor vehicle. 

(2) Paid annual leave travel time is only available to employees who have completed at least two years continuous 
service. 

(3) Employees are not entitled to additional annual leave travel time if they take annual leave in more than one 
period. 

(4) Unused annual leave travel time does not accumulate from year to year. 
(5) Unused annual leave travel time is not payable on termination of employment. 

31 REMOTE LEAVE 
31.1 Full-time and part-time employees are entitled to one additional week of paid annual leave after every 12 months of 

continuous service if they are stationed in any of the following localities: 
(1) North of the 26th parallel of south latitude; or 
(2) local government boundaries of the Shires of Carnarvon, Cue, Dundas, Esperance, Laverton, Leonora, 

Meekatharra, Menzies, Mount Magnet, Murchison, Ngaanyatjarraku, Sandstone, Shark Bay, Upper Gascoyne, 
Wiluna or Yalgoo; or 

(3) At any location 150 kilometres east of Kalgoorlie. 
31.1.2 Part-time employees are entitled to payment for a period of remote leave calculated on the average weekly number of 

hours the employee worked over the 12 months immediately before going on leave. 
32 FAMILY LEAVE 
32.1 Use of Sick Leave 
32.1.1 Employees are entitled to use any accrued sick leave entitlements to provide care and support to members of their 

immediate family or members of their household who are ill and who need the employee’s care and support or who 
require care due to an unexpected emergency. 

32.1.2 The following conditions apply: 
(1) The employee must be responsible for the care of the person concerned; and 
(2) The person concerned must be either a member of the employee’s immediate family or a member of the 

employee’s household. 
32.1.3 The employee must, if required by the employer, provide a medical certificate or a statutory declaration to prove the 

illness of the person concerned and that the illness is such as to require care by another. 
32.1.4 Immediate family includes: 

(1) a spouse (including a former spouse, de facto spouse, and former de facto spouse).  A de facto spouse means a 
person of the opposite sex to the employee who lives with the employee as the husband or wife of the employee 
on a bona fide domestic basis although they are not legally married; and 

(2) a child or an adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or the employee’s spouse. 

32.1.5 Wherever possible, employees must give their employer notice of the following things prior to their absence: 
(1) That the employee intends to take the leave. 
(2) The name of the person who requires care and their relationship to the employee. 
(3) The reasons for taking the leave. 
(4) The estimated length of the employee’s absence. 

32.1.6 If it is not practicable for the employee to give prior notice of their absence, the employee must notify their employer by 
telephone of their absence as soon as possible on the day of the absence. 

32.2 Unpaid Leave for Family Purposes 
 If the employer consents, employees may take unpaid leave to provide care to a family member who is ill. 
32.3 Use of Annual Leave 
 If the employer consents, employees may take annual leave to provide care to a family member who is ill. 
32.4 Make-up Time 
 If the employer consents, employees may work make-up time.  This means that employees take time off work during 

ordinary hours and work those hours at a later time, during the span of ordinary hours stipulated in paragraph 22.1.2 of 
this award. 

32.5 Disputes about Family Leave 
 In the event that a dispute arises in connection with any part of this clause, the matter should be dealt with in accordance 

with the dispute settling procedure in clause 9 of this award. 
33 PUBLIC HOLIDAYS 
33.1 Employees are entitled to the following public holidays: 

New Year’s Day 
Good Friday 
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Easter Saturday 
Easter Monday 
Christmas Day 
Boxing Day 
Australia Day 
Anzac Day 
Queen’s Birthday 
Labour Day 
National Aboriginal Day as determined by the NAIDOC Committee. 

33.2 Public holidays are paid holidays if the employee would normally work on that day. Casual employees are not entitled to 
payment for any public holidays on which they do not work. 

33.3 Employees are entitled to any additional public holidays or substitute public holidays that are created by an act of 
parliament or by proclamation. 

33.4 An employer and the majority of employees may agree to substitute another day for any of the public holidays that are set 
out in this clause.  The following conditions apply: 
(1) The agreement must be in writing. 
(2) The employer must give a copy of the agreement to any employee on request by that employee. 
(3) An employer must give employees a reasonable opportunity to obtain advice from a representative of their choice 

before making an agreement about substitute public holidays. 
34 PARENTAL LEAVE 
34.1 Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
34.1.2 The provisions of this clause apply to full-time, part-time and eligible casual employees.  
34.1.3 An ‘eligible casual employee’ means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a regular and 
systematic basis for an ongoing period of employment during a period of at least 12 months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing employment. 
34.1.4 For the purposes of this clause, continuous service is work for an employer on a regular and systematic basis (including 

any period of authorised leave or absence). 
34.1.5 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee's spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

34.1.6 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, other than 
in accordance with this clause. 

34.2 Definitions 
34.2.1 For the purposes of this clause child means a child of the employee under school age or a person under school age who is 

placed with the employee for the purposes of adoption, other than a child or step-child of the employee or of the spouse of 
the employee or a child who has previously lived continuously with the employee for a period of six months or more. 

34.2.2 Subject to 34.1.3, in this clause, spouse includes a de facto or former spouse. 
34.2.3 In relation to 34.7, spouse includes a de facto spouse but does not include a former spouse. 
34.2.4 Adoption includes relative adoption.  Relative adoption occurs when a child is adopted by a grandparent, brother, sister, 

aunt or uncle (either of the whole blood or half blood or by marriage. 
34.3 Basic entitlement 
34.3.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental leave on a 

shared basis in relation to the birth or adoption of their child. For females, maternity leave may be taken and for males, 
paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

34.3.2 Subject to 34.6.6, parental leave is to be available to only one parent at a time, in a single unbroken period, except that 
both parents may simultaneously take: 
(1) for maternity and paternity leave, an unbroken period of up to one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of placement of the child. 

34.4 Variation of Parental Leave 
 Where employees take leave under clause 34.3 or 34.5, unless otherwise agreed between the employer and employee, 

employees may apply to their employer to change the period of parental leave on one occasion. Any such change is to be 
notified as soon as possible but no less than four weeks prior to the commencement of the changed arrangements. Nothing 
in this clause detracts from the basic entitlement in clause 34.3 or 34.5. 
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34.5 Right to request 
34.5.1 An employee entitled to parental leave pursuant to the provisions of clause 34.2 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in clauses 34.3.2(1) and 34.3.2(2) up to a 

maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 34.3.1 by a further continuous period of leave 

not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

34.5.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the request is 
genuinely based on the employee’s parental responsibilities, may only refuse the request on reasonable grounds related to 
the effect on the workplace or the employer’s business.  Such grounds might include cost, lack of adequate replacement 
staff, loss of efficiency and the impact on customer service. 

34.5.3 Employee’s request and the employer’s decision to be in writing 
 The employee’s request and the employer’s decision made under clauses 34.5.1(2) and 34.5.1(3) must be recorded in 

writing. 
34.5.4 Request to return to work part-time 
 Where an employee wishes to make a request under clause 34.5.1(3), such a request must be made as soon as possible but 

no less than seven weeks prior to the date upon which the employee is due to return to work from parental leave. 
34.6 Maternity leave 
34.6.1 An employee must provide notice to the employer in advance of the expected date of commencement of parental leave. 

The notice requirements are: 
(1) of the expected date of confinement (included in a certificate from a registered medical practitioner stating that 

the employee is pregnant) – at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to be taken - at 

least four weeks. 
34.6.2 When the employee gives notice under 34.6.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity leave she 
will not engage in any conduct inconsistent with her contract of employment. 

34.6.3 An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by confinement 
occurring earlier than the presumed date. 

34.6.4 Subject to 34.3.1 and unless agreed otherwise between the employer and employee, an employee may commence parental 
leave at any time within six weeks immediately prior to the expected date of birth. 

34.6.5 Where an employee continues to work within the six week period immediately prior to the expected date of birth, or 
where the employee elects to return to work within six weeks after the birth of the child, an employer may require the 
employee to provide a medical certificate stating that she is fit to work on her normal duties. 

34.6.6 Special maternity leave 
 (1) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the birth 

of a living child, then the employee may take unpaid special maternity leave of such periods as a registered 
medical practitioner certifies as necessary. 

 (2) Where an employee is suffering from an illness not related to the direct consequences of the confinement, an 
employee may take any paid sick leave to which she is entitled in lieu of, or in addition to, special maternity leave 

 (3) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work. The aggregate of paid sick leave, special maternity 
leave and parental leave, including  parental leave taken by a spouse, may not exceed 52 weeks. 

34.6.7 Recommencement date 
 Where leave is granted under 34.6.4, during the period of leave an employee may return to work at any time, as agreed 

between the employer and the employee provided that time does not exceed four weeks from the recommencement date 
desired by the employee. 

34.7 Paternity leave 
34.7.1 An employee will provide to the employer at least ten weeks prior to each proposed period of paternity leave, with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant and the 
expected dated of confinement, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 34.3.2(1), 34.3.2(2) and 

34.5.1(1) a statutory declaration stating: 
(4) he will take that period of paternity leave to become the primary care-giver of a child; 
(5) particulars of any period of maternity leave sought or taken by his spouse; and 
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(6) that for the period of paternity leave he will not engage in any conduct inconsistent with his contract of 
employment. 

34.7.2 The employee will not be in breach of 34.7.1 if the failure to give the required period of notice is because of the birth 
occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 

34.8 Adoption leave 
34.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption leave and 

the period of leave to be taken. An employee may commence adoption leave prior to providing such notice, where 
through circumstances beyond the control of the employee, the adoption of a child takes place earlier. 

34.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with their contract 

of employment. 
34.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of the 

placement. 
34.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will notify the 

employer immediately and the employer will nominate a time not exceeding four weeks from receipt of notification for 
the employee's return to work. 

34.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of notice if such 
failure results from a requirement of an adoption agency to accept earlier or later placement of a child, the death of a 
spouse, or other compelling circumstances. 

34.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory interviews 
or examinations as are necessary as part of the adoption procedure. The employee and the employer should agree on the 
length of the unpaid leave. Where agreement cannot be reached, the employee is entitled to take up to two days unpaid 
leave. Where paid leave is available to the employee, the employer may require the employee to take such leave instead. 

34.9 Variation of period of parental leave 
 Unless agreed otherwise between the employer and employee, an employee may apply to their employer to change the 

period of parental leave on one occasion. Any such change is to be notified at least four weeks prior to the 
commencement of the changed arrangements. 

34.10 Parental leave and other entitlements 
 An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 

entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or longer period as 
agreed under 34.5. 

34.11 Transfer to a safe job 
34.11.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising out of the 

pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the employee to continue 
at her present work, the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the commencement of maternity leave. 

34.11.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the employee to 
commence parental leave for such period as is certified necessary by a registered medical practitioner. 

34.12 Returning to work after a period of parental leave 
34.12.1 An employee will notify the employer of their intention to return to work after a period of parental leave at least four 

weeks prior to the expiration of the leave. 
34.12.2 An employee will be entitled to the position, which they held immediately before proceeding on parental leave. In the 

case of an employee transferred to a safe job pursuant to 34.11, the employee will be entitled to return to the position they 
held immediately before such transfer. 

34.12.3 Where such position no longer exists but there are other positions available, which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position as nearly comparable in status and pay to that of their 
former position. 

34.13 Replacement employees 
34.13.1 A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a result of an 

employee proceeding on parental leave. 
34.13.2 Before an employer engages a replacement employee the employer must inform that person of the temporary nature of the 

employment and of the rights of the employee who is being replaced. 
34.14 Communication during Parental Leave 
34.14.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at the 

workplace, the employer shall take reasonable steps to: 
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(1) make information available in relation to any significant effect the change will have on the status or responsibility 
level of the position the employee held before commencing parental leave; and 

(2) provide an opportunity for the employee to discuss any significant effect the change will have on the status or 
responsibility level of the position the employee held before commencing parental leave. 

34.14.3 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 
employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return to work 
and whether the employee intends to request to return to work on a part-time basis. 

34.14.4 The employee shall also notify the employer of changes of address or other contact details which might affect the 
employer’s capacity to comply with 34.14.1(1). 

35 FUNERAL LEAVE 
35.1 Full-time and part-time employees are entitled to five days paid funeral leave upon the death of a person with whom the 

employee has a close family relationship.  Casual employees are not entitled to paid funeral leave. 
35.2 An employer has discretion to allow employees to take additional paid funeral leave. 
35.3 If an organisation closes because of the funeral of a prominent Community member, the time that the organisation is 

closed will count as paid leave for full-time and part-time employees. The time that the organisation is closed counts 
towards the five-day funeral leave entitlement referred to in subclause 35.1. 

36 CEREMONIAL LEAVE 
36.1.1 Full-time and part-time employees are entitled to 10 days paid ceremonial leave per year. 
36.1.2 The following conditions apply to ceremonial leave: 

(1) The employee must be legitimately required by Aboriginal custom or by traditional law to be absent from work to 
participate in ceremonial activities. 

(2) The leave may only be granted with the authority of the employer’s senior Aboriginal management. 
(3) Unused ceremonial leave does not accumulate from year to year. 
(4) Unused ceremonial leave is not payable on termination of employment. 

36.1.3 An employer may allow individual employees to extend ceremonial leave by taking other accrued paid leave entitlements 
or by taking unpaid leave. Any such extension to the leave must be legitimately required by Aboriginal custom or by 
traditional law. 

37 SPECIAL AND EMERGENCY LEAVE 
37.1.1 An employer may allow an employee to take paid leave or unpaid leave in exceptional circumstances resulting from a 

personal obligation beyond the control of the employee. 
37.1.2 If an employer allows an employee to take special and emergency leave, the employer may impose whatever terms and 

conditions it sees fit. 
38 JURY SERVICE 
38.1.1 Employees who are required to attend for jury service during their regular working hours are entitled to payment at their 

normal rate of pay for ordinary hours. 
38.1.2 If an employee receives any sitting fees for jury service, the employer will deduct an equal amount from the employee’s 

pay. 
38.1.3 Employees must notify their employer as soon as possible of the dates on which they are required to attend for jury 

service. 
38.1.4 Employees must provide the following things if requested to do so by their employer: 

(1) Proof of their attendance at jury service. 
(2) Proof of the duration of their jury service. 
(3) Proof of the amount of money they received for jury service. 

39 TRAINING LEAVE 
 Employees are entitled to payment for attending training courses, seminars and conferences that are held during the 

employee’s regular working hours.  Employees must obtain prior approval from their employer to attend a training 
course, seminar or conference in order to receive payment. 

40 STUDY LEAVE 
40.1.1 Employees may be granted up to five hours paid study leave per week, plus up to two weeks paid leave per year to study 

for exams and to attend residential school. 
40.1.2 The following conditions apply to study leave: 

(1) The study must be directly relevant to the skills and/or knowledge that the employee requires to progress through 
the classification structure in this award. 

(2) Employees must provide formal proof that they are undertaking this study if their employer requests them to. 
(3) The employer has discretion to approve or refuse an employee’s request for study leave.  An employer is not 

required to approve study leave if it will unreasonably affect its productive operations. 
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41 ENGLISH LANGUAGE STUDY LEAVE 
41.1.1 Employees are entitled to a maximum of 100 hours paid leave per year to undertake English language training.  The 

following conditions apply: 
(1) The employee must be from a non-English speaking background. 
(2) The employee must require the English language training in order to progress through the classification structure 

in this award. 
(3) The English language training must be conducted by an authority that is approved by the employer. 

42 DISPUTE SETTLEMENT TRAINING LEAVE 
42.1.1 A Union delegate/shop steward (or a recognised employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an accredited 
training provider on the following conditions: 
(1) the scope, content and level of the courses are specifically directed at the enhancement of the operation of the 

dispute settlement procedure; 
(2) the employee must, if required by the employer, provide the employer (prior to the granting of any request for 

such leave) with the scope, content, level and duration of the course that the employee is requesting to attend; 
(3) reasonable notice (at least 30 days) is given by the Union delegate/shop steward or workplace representative; 
(4) the granting of leave is subject to the operational requirements of the employer; 

42.1.2 the Union delegate/shop steward or workplace representative taking such leave shall be paid all ordinary time earnings 
which normally become due and payable during the period of leave; 

42.1.3 leave of absence granted pursuant to this clause shall count as service for all purposes of this award; 
42.1.4 employees granted leave under this clause must, upon request from the employer, provide to the employer, satisfactory 

proof of their attendance at the course and the number of days he or she was in attendance; 
42.1.5 the employer is not required to pay the costs of travel, or travel time, to and from the place where the courses are 

conducted, nor for any accommodation and associated costs during such leave; 
42.1.6 in any twelve month period, a maximum of two employees in any one organisation may attend a course. 
43 LIBERTY TO APPLY 
 Liberty to apply is reserved for any employer, who, as a consequence of being bound by this Interim Award, needs to 

reduce and/or postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  
The merit of the application shall be determined in the light of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested.  The impact on employment at the enterprise level of the increase in labour 
costs is a significant factor to be taken into account in assessing the merit of the application. 

SCHEDULE A – CLASSIFICATIONS 
A.1 LEVEL 1 
A.1.1 Characteristics of Level 1 
 Employees at Level 1 will need to undertake induction and training.  This may include information on the industry, 

organisation, conditions of employment, career path opportunities, planning and layout of work, procedures, occupational 
health and safety and equal opportunity. 

A.1.2 Job Requirements for Level 1 
A.1.2.1 Level 1 is the base level of the classification structure.  Employees at Level 1 do not require any previous work 

experience. 
A.1.2.2 Employees at Level 1 will be required to work towards completing structured, accredited on-the-job and / or off-the-job 

training, including safety training.  Alternatively, they may be required to already possess appropriate and relevant 
experience in some or all of the following areas, which are indicative of the skills required at Level 1: 
(1) Basic oral and written literacy and numeracy skills. 
(2) Developing basic interpersonal skills. 
(3) Plant operation skills. 
(4) Use of hand tools and minor plant. 
(5) Operator skill or experience in the low to medium range. 
(6) Operation of single-function equipment. 
(7) Operator machine maintenance and set up which is of low to medium complexity. 
(8) Basic dimensional control on works other than those that are pre-set by plant. 

A.1.2.3 Examples of work that falls within Level 1 are: 
(1) Loader (yard) (borrow pit), chipper, roller (base course), cherrypicker (unconfined working space), tractors and 

mounted equipment. 
(2) Drivers of vehicles up to two axles. 
(3) Using measuring instruments and tools. 
(4) Basic horticultural and nursery work including gardening, tree pruning, potting, planting and other duties. 
(5) Store work, including inventory and store control. 
(6) Licensed operation of appropriate materials and handling equipment. 
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(7) Basic keyboard skills and computer operation. 
(8) Preparing concrete, bitumen and pipe laying to line and grade from plans, drawings and instructions, including 

form work, levelling, screed, rendering and finishing. 
A.1.2.4 Employees at Level 1 will have a sound knowledge of the organisation’s safety policy requirements as they relate to the 

job being undertaken. 
A.1.2.5 Employees at Level 1 may also: 

(1) undertake routine activities of a clerical or support nature. 
(2) undertake basic operation of keyboard equipment including data input and word processing at a basic level. 
(3) provide routine information including general reception and telephonist duties. 
(4) undertake routine office duties which involve filing, recording, checking and batching of accounts, invoices, 

orders, store requisitions and maintenance of an existing records system. 
A.1.3 Responsibilities of Level 1 
A.1.3.1 Employees at Level 1: 

(1) Will contribute to the operational objectives of their work area. 
(2) will work under supervision, either individually or in a team environment, on a range of projects. 
(3) are responsible for the quality and completion of their own work, subject to direction. 
(4) are responsible for materials, tools, equipment, vehicles, and plant in their use. 
(5) are responsible for quality control and quality assurance procedures, including recognising quality deviations / 

faults. 
A.1.4 Organisational Relationships for Level 1 
A.1.4.1 Employees at Level 1 work under direct supervision.  Their work outcomes are closely monitored. 
A.1.4.2 Problems at this level are generally of a routine nature.  An employee’s freedom to act is limited by work practices 

relevant to the area and by specific instructions. 
A.1.4.3 Problems are of limited difficulty and assistance is readily available. 
A.1.4.4 Employees at Level 1 are required to make technical and operational decisions relating to their own safety and to the 

work and safety of other employees, clients and the public. 
A.1.4.5 There is no scope for interpretation at Level 1. 
A.2 LEVEL 2 
A.2.1 Characteristics of Level 2 
A.2.1.1 Employees at Level 2 work under close direction and undertake routine activities that require the practical application of 

basic skills and techniques. 
A.2.1.2 Employees at Level 2 perform clearly defined activities with outcomes that are readily attainable and clearly defined.  The 

duties of employees at Level 2 will be closely monitored, with instruction and assistance being readily available. 
A.2.1.3 Freedom to act is limited by standards and procedures.  However, with experience, employees at this level may have 

sufficient freedom to exercise judgement in the planning of their own work within those confines. 
A.2.1.4 Level 2 positions will initially require extensive on the job training, including familiarisation with the goals and 

objectives of the work section. 
A.2.1.5 Level 2 employees will be responsible for the timeliness of their work.  They will be required to use basic numeracy, 

written and verbal communication skills. 
A.2.1.6 Supervision of other staff is not a feature at Level 2. 
A.2.2 Job Requirements for Level 2 
A.2.2.1 Formal qualifications may not be required at Level 2. 
A.2.2.2 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 2: 
(1) A developing knowledge of the section / department’s function, operation and the technical requirements of the 

job to be undertaken. 
(2) An adequate knowledge of work practices and policies in the relevant work area. 
(3) A basic knowledge of procedures and equipment that are relevant to the work area. 
(4) Basic numeracy, written and verbal communication skills that are relevant to the work area. 

A.2.2.3 No formal qualifications required. 
OR 

A.2.2.4 An appropriate trade certificate, which is relevant to the work area. 
OR 

A.2.2.5 Appropriate and relevant equivalent experience together with a developed, sound knowledge of the technical 
requirements of the job to be undertaken.  This may include some or all of the following: 
(1) horticulture and nursery techniques, including turf preparation and management. 
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(2) reticulation systems. 
(3) basic materials, equipment and cost estimating and recording. 
(4) basic to medium operator skill, operator machine maintenance and set-up complexity. 

A.2.2.6 Employers are expected to offer continued on-the-job training to employees at this level. 
A.2.2.7 It is desirable that employees at Level 2 undertake study for an appropriate certificate or that they undertake either 

internal or external training such as leadership skills training. 
A.2.3 Responsibilities of Level 2 
A.2.3.1 Employees at Level 2 will contribute to the operational objectives of their work area.  A position at this level may include 

some of the following inputs or those of a similar value: 
(1) Undertaking routine activities of a support nature. 
(2) Undertaking straightforward operation of equipment, which is relevant to the organisation or section. 
(3) Exercising trade skills using various materials and / or specialised techniques. 
(4) Providing routine information to other sections and to the public. 
(5) Applying established practices and procedures, including those of a technical nature. 
(6) Performing elementary tasks within a community service program which require knowledge of established work 

practices and procedures that are relevant to the work area. 
(7) Preparing cash payment summaries, banking reports and bank statements. 
(8) Operating a computer and / or programs and peripheral equipment and initiating corrective action. 
(9) Operating a word processor and / or other business software where the employee is conversant with and proficient 

in the use of those systems. 
(10) Operating a desktop publisher. 
(11) Posting journals to ledger, etc. 
(12) Providing secretarial support which requires sound judgement, initiative, confidentiality and sensitivity. 
(13) Applying purchasing and inventory control methods. 
(14) Providing more than routine information. 
(15) Receiving and accounting for monies and providing assistance to clients. 
(16) Calculating and maintaining wage and salary records. 
(17) Assisting with administrative functions. 

A.2.4 Organisational Relationships for Level 2 
A.2.4.1 Employees at Level 2 work under direct supervision. 
A.2.4.2 The extent of the authority for a Level 2 employee includes 

(1) Work outcomes are regularly monitored. 
(2) Freedom to act is limited by standards and procedures. 
(3) Solutions to problems can be found in established procedures and instructions.  Assistance is readily available. 

A.3 LEVEL 3 
A.3.1 Characteristics of Level 3 
A.3.1.1 Employees at Level 3 work under regular direction within clearly defined guidelines.  They undertake a range of activities 

that require the application of acquired skills and knowledge. 
A.3.1.2 Employees at Level 3 perform functions that are defined by established routines, methods, standards and procedures, with 

limited scope to exercise initiative in applying work practices and procedures.  Assistance will be readily available.  
Employees may be responsible for a minor function and / or may contribute specific knowledge and / or specific skills to 
the work of the organisation.  In addition, employees may be required to assist senior officers with specific projects. 

A.3.1.3 Employees at Level 3 will be expected to have an understanding of work procedures that are relevant to their work area.  
They may provide assistance about established procedures to lower-classified employees.  In addition, employees at this 
level may be required to assist in establishing procedures to meet the objectives of a minor function. 

A.3.1.4 Employees at Level 3 will be responsible for managing time and for planning and organising their own work.  They may 
be required to oversee and / or guide the work of a limited number of lower-classified employees. 

A.3.1.5 Employees at Level 3 could be required to resolve minor work procedural issues in the relevant work area, within 
established constraints. 

A.3.1.6 Graduates who have a relevant three-year degree and who are required to undertake work related to that qualification will 
be appointed to Level 3, third year. 

A.3.2 Job Requirements for Level 3 
A.3.2.1 Formal qualifications may not be required at Level 3. 
A.3.2.2 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 3: 
(1) Developing skills in oral, written and interpersonal communication with clients and other members of the public. 
(2) Knowledge of established work practices and procedures that are relevant to the work area. 
(3) Knowledge of the policies, regulations and statutory requirements relating to the work area. 
(4) An understanding of clear but complex rules. 
(5) Application of techniques that are relevant to the work area. 
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A.3.2.3 No formal qualifications required. 
OR 

A.3.2.4 An appropriate post-trade certificate that is relevant to the work area. 
OR 

A.3.2.5 Level 3 is the entry point for employees who have a three-year degree, an Associate Diploma or an appropriate certificate 
without experience. 

OR 
A.3.2.6 An equivalent level of expertise and experience to undertake the range of activities required, which has been attained 

through previous appointments or service. 
OR 

A.3.2.7 Appropriate on-the-job training and relevant experience. 
A.3.3 Responsibilities of Level 3 
A.3.3.1 Employees at Level 3 contribute to the operational objectives of their work area.  A position at Level 3 may include some 

of the following inputs or those of a similar value: 
(1) Undertaking a range of activities that require the application of established work procedures.  Employees may 

exercise limited initiative and / or judgement within clearly established procedures and / or guidelines. 
(2) Achieving outcomes that are clearly defined. 
(3) Operating general workplace equipment and initiating corrective action at an elementary level. 
(4) Operating and being conversant with relevant workplace equipment.  Employees at this level will utilise the 

functions of those systems and will be proficient in their use. 
(5) Providing support that requires the exercise of sound judgement, initiative, confidentiality and sensitivity in the 

performance of work. 
(6) Performing tasks of a sensitive nature including the provision of more than routine information, receiving and 

accounting for monies and providing assistance to clients. 
(7) Providing para-professional support to qualified officers. 
(8) Overseeing the work of unqualified staff and / or taking charge of a minor function within the organisation. 
(9) Undertaking routine inspection duties which involve the enforcement of general by-laws or regulations. 
(10) Assisting senior officers with special projects. 
(11) Exercising operational responsibility for a single-purpose complex. 
(12) Performing tasks which require knowledge of established work practices and procedures that are relevant to the 

work area. 
A.3.3.2 Where the employee’s prime responsibility is to supervise outside employees, positions at Level 3 may include some of 

the following inputs or those of a similar value: 
(1) Planning and coordinating the activities of employees within a single works function of the organisation. 
(2) Supervising the day-to-day operation of a minor works project. 
(3) Being responsible for a minor works project or programme. 

A.3.3.3 Where the employee’s prime responsibility lies in a technical field, positions at Level 3 may include some of the 
following inputs or those of a similar value: 
(1) Applying established practices and procedures in conducting a range of technical activities, including in the fields 

of construction, engineering, surveying and horticulture. 
(2) Being responsible for a minor project. 

A.3.4 Organisational Relationships for Level 3 
A.3.4.1 Where relevant, employees at Level 3 will supervise minor works programmes or projects. 
A.3.4.2 Employees at Level 3 work under regular supervision. 
A.3.4.3 Employees at Level 3 will oversee and guide a limited number of lower-classified employees. 
A.3.4.4 The extent of the authority for a Level 3 employee includes 

(1) Work outcomes are monitored. 
(2) Employees have freedom to act within established guidelines. 
(3) Solutions to problems may require the exercise of limited judgement.  Guidance will be found in procedures, 

precedents and guidelines.  Assistance will be available when problems occur. 
A.4 LEVEL 4 
A.4.1 Characteristics of Level 4 
A.4.1.1 Employees at Level 4 work under general direction.  They will apply procedures, methods and guidelines that are well 

established. 
A.4.1.2 Graduates initially appointed to this level will be under the direct supervision of a senior employee. 
A.4.1.3 Employees at Level 4 will solve problems of limited difficulty using knowledge, judgement and work organisational 

skills that they have acquired through qualifications and / or previous work experience.  Assistance is available from 
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senior officers.  Employees may receive instruction on the broader aspects of the work.  Employees at Level 4 may also 
provide assistance to lower-classified employees. 

A.4.1.4 Level 4 positions allow employees scope for exercising initiative in the application of established work procedures. 
A.4.1.5 Level 4 employees may be required to supervise.  Employees with supervisory responsibilities may undertake some 

complex operational work.  They may also undertake planning and coordination of activities within the work area. 
A.4.1.6 Level 4 employees will be responsible for managing and planning their own work and that of subordinate staff.  They 

may be required to deal with formal disciplinary issues within the work area. 
A.4.1.7 Supervisors should have a basic knowledge of human resource management principles and they should be able to assist 

subordinate staff with on-the-job training. 
A.4.1.8 Graduates who have a relevant four-year degree and who are required to undertake work related to that qualification will 

be appointed to Level 4. 
A.4.1.9 It is desirable that employees who have a three-year degree will progress to Level 4 after completing 12 months service at 

the top of Level 3, after obtaining relevant experience and a satisfactory degree of competence. 
A.4.1.10 Employees with certificate qualifications that are relevant to the work area may be promoted to Level 4 once they have 

obtained relevant satisfactory service and are required to undertake work related to the responsibilities under Level 4. 
A.4.2 Job Requirements for Level 4 
A.4.2.1 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 4: 
(1) A thorough knowledge of the work activities performed within the work area. 
(2) A sound knowledge of procedural / operational methods for the work area. 
(3) A working knowledge of statutory requirements that are relevant to the work area. 
(4) The ability to apply computing concepts. 

A.4.2.2 Employees may be required to utilise professional, specialised or technical knowledge. 
A.4.2.3 Level 4 is the entry level for employees who have a four-year degree in the relevant discipline. 

OR 
A.4.2.4 Level 4 is the entry level for employees who have a three-year degree plus a Graduate Diploma in the relevant discipline. 

OR 
A.4.2.5 Level 4 is the appropriate level for employees who have an Associate Diploma in the relevant discipline plus relevant 

experience. 
OR 

A.4.2.6 Level 4 is the appropriate level for employees who have a three-year degree in the relevant discipline plus one year of 
relevant professional experience. 

OR 
A.4.2.7 Level 4 is the appropriate level for employees who have an appropriate certificate with relevant experience. 

OR 
A.4.2.8 Level 4 is the appropriate level for employees who, through previous appointments, service and / or study, have attained 

an equivalent level of expertise and experience to undertake the range of activities required. 
A.4.3 Responsibilities of Level 4 
A.4.3.1 Employees at Level 4 contribute to the operational objectives of the work area.  A position at this level may include some 

of the following inputs or those of a similar value: 
(1) Undertaking responsibility for various activities in a specialised area and / or components of the works 

programme. 
(2) Exercising responsibility for a function within the work area. 
(3) Assisting in a range of functions and / or contributing to the interpretation of matters for which there are no 

clearly established practices and procedures.  This type of activity would not be the sole responsibility of a Level 
4 employee. 

(4) Supervising the work of other para-professional staff. 
(5) Regularly undertaking general inspections to enforce compliance with various Acts, regulations, by-laws and 

policies. 
(6) Advising landholders, local authorities and government employees on eradication / control techniques and 

measures and informing them of their obligations under relevant legislation. 
(7) Providing advice on requirements for compliance with relevant Acts, codes, regulations, standards, by-laws and 

organisational policies. 
(8) Undertaking inspections. 
(9) Undertaking minor development assessment duties. 
(10) Exercising operational responsibility for a multi-purpose complex. 
(11) Coordinating elementary community service programmes or a single programme at a more complex level. 
(12) Planning and coordinating elementary community-based projects or programmes. 
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(13) Performing moderately complex functions including social planning, demographic analysis, survey design and 
analysis. 

(14) Providing support which requires a high degree of judgement, initiative, confidentiality and sensitivity in the 
performance of work. 

(15) Proficiently operating equipment to enable modification, correction and / or identification of operational 
problems. 

A.4.3.2 Where the employee’s prime responsibility lies in a professional field, employees at Level 4 will do at least some of the 
following: 
(1) Undertaking some minor phase of a broad or more complex assignment. 
(2) Providing assistance to senior officers. 
(3) Performing duties of a specialised nature. 

A.4.3.3 Where the employee’s prime responsibility is to supervise the work of outside employees, that supervision may extend to 
several elements of the work, including: 
(1) planning and coordinating minor works. 
(2) exercising responsibility for a number of minor works and determining objectives for the functions under their 

control. 
A.4.3.4 Where the employee’s prime responsibility lies in a technical field, employees at Level 4 will: 

(1) perform moderately complex functions in various fields including construction, engineering surveying and 
horticulture. 

(2) assist and review work done by subordinate employees. 
A.4.4 Organisational Relationships for Level 4 
A.4.4.1 Graduates will work under direct supervision. 
A.4.4.2 Other employees will work under general supervision. 
A.4.4.3 Level 4 employees may supervise other employees. 
A.4.4.5 Level 4 employees operate as a member of a professional team. 
A.4.4.6 The extent of the authority for a Level 4 employee includes: 

(1) Employees may set outcomes or objectives for specific projects. 
(2) Graduates will receive instructions on the broader aspects of their work. 
(3) Employees have freedom to act within defined, established practices. 
(4) Problems can usually be solved by reference to procedures, documented methods and instructions.  Assistance is 

available when problems occur. 
A.5 LEVEL 5 
A.5.1 Characteristics of Level 5 
A.5.1.1 Employees at Level 5 work under general direction in functions that require the application of skills and knowledge that 

are appropriate to the work.  Guidelines and work procedures are generally established. 
A.5.1.2 Employees at Level 5 will be required to apply knowledge and skills that have been gained through qualifications and / or 

previous experience in the discipline.  Employees will be expected to contribute knowledge towards establishing 
procedures in the appropriate work-related field.  Employees at this level may also be required to supervise various 
functions within a work area or activities of a complex nature. 

A.5.1.3 Level 5 positions may involve a range of work functions which could contain a substantial component of supervision or 
require employees to provide specialist expertise or advice in their relevant discipline. 

A.5.1.4 Work at Level 5 requires a sound knowledge of programme, activity, operational policy or service aspects of the work 
performed within a function or a number of work areas. 

A.5.1.5 Level 5 employees require skills in managing time, setting priorities, planning and organising their own work and that of 
subordinate staff (where supervision is part of the employee’s position).  Employees will be required to achieve specific 
objectives in line with the organisation’s goals. 

A.5.1.6 Employees at Level 5 will be expected to set outcomes and to further develop work methods where general work 
procedures are not defined. 

A.5.2 Job Requirements for Level 5 
A.5.2.1 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 5: 
(1) Knowledge of statutory requirements that are relevant to the work area. 
(2) Knowledge of section procedures, policies and activities. 
(3) A sound knowledge of the discipline gained through previous experience, training or education. 
(4) Knowledge of the role of departments, sections and work areas within the organisation and / or service functions. 
(5) Specialists will require an understanding of the underlying principles in the relevant disciplines. 

A.5.2.2 A relevant four-year degree with two years of relevant experience, or a three-year degree with three years of relevant 
experience. 
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OR 
A.5.2.3 An Associate Diploma with relevant experience. 

OR 
A.5.2.4 Lesser formal qualifications with substantial years of relevant experience. 

OR 
A.5.2.5 An equivalent level of expertise and experience to undertake the range of activities required, which has been attained 

through previous appointments, service and / or study. 
A.5.3 Responsibilities of Level 5 
A.5.3.1 Employees at Level 5 contribute to the operational objectives of their work area.  A position at this level may include 

some of the following inputs or those of a similar value: 
(1) Undertaking activities that may require the exercise of judgement and / or the contribution of critical knowledge 

and skills where procedures are not clearly defined. 
(2) Exercising responsibility for various functions within the work area. 
(3) Identifying specific or desired performance outcomes. 
(4) Contributing to the interpretation and administration of matters for which there are no clearly established 

procedures. 
(5) Providing support of a complex nature to senior officers. 
(6) Ensuring that plans, permits and applications comply with appropriate legislation. 
(7) Managing a multi-purpose complex. 
(8) Undertaking a wide range of activities associated with programme, activity or service delivery. 

A.5.3.2 Where the employee’s prime responsibility lies in a professional field, employees at Level 5 would undertake at least 
some of the following: 
(1) Liaising with other professionals at a technical level. 
(2) Discussing techniques, procedures and / or results with clients on straightforward matters. 
(3) Leading a team within a discipline-related project and / or a works programme. 
(4) Providing a reference, research, and / or technical information service including the facility to understand and 

develop technologically-based systems. 
(5) Carrying out a variety of activities that require initiative and judgement in the selection and application of 

established principles, techniques and methods. 
(6) Performing a range of planning functions and exercising knowledge of statutory and legal requirements. 
(7) Assisting senior officers with planning and coordinating a community programme of a complex nature. 
(8) Undertaking duties in the relevant disciplines and utilising knowledge of procedures and statutory requirements 

that are relevant to the work area. 
A.5.3.3 Where the employee’s prime responsibility is to supervise the work of outside employees, employees at Level 5 will: 

(1) exercise responsibility for work groups, including the completion of work assignments, standards of work quality 
and / or compliance with regulations, codes and specifications; 

(2) assist senior officers with the establishment of work programmes of a complex nature; 
(3) be responsible for part of the works programme budget. 

A.5.3.4 Where the employee’s prime responsibility lies in a technical field, employees at Level 5 will: 
(1) undertake projects which impact on the section, department and / or organisation's programmes; 
(2) carry out a variety of activities in the field of technical operation which require initiative and judgement in the 

selection and application of established principles, techniques and methods. 
A.5.4 Organisational Relationships for Level 5 
A.5.4.1 Employees work under general direction. 
A.5.4.2 Employees supervise subordinate staff / contractors, or work in a specialised field. 
A.5.4.3  The extent of the authority for a Level 5 employee includes: 

(1) Employees are required to set outcomes within defined constraints. 
(2) Employees provide specialist technical professional advice. 
(3) Freedom to act is governed by clear objectives and / or budget constraints. 
(4) Solutions to problems are generally found in precedents, guidelines or instructions. 
(5) Assistance is usually available. 

A.6 LEVEL 6 
A.6.1.1 Employees at Level 6 work under limited direction.  They usually manage the operations of an organisational element or 

undertake a management function or provide administrative, technical or professional support to a particular program or 
activity, across a range of administrative or operational tasks to achieve a result in line with the goals of the organisation. 

A.6.1.2 Employees at Level 6 would be expected to set and achieve priorities, monitor workflow and / or manage staffing 
resources to meet objectives. 

A.6.1.3 Employees at Level 6 may undertake a management function involving the administration of a program or activity within 
the organisation.  This includes the provision of advice (including technical or professional advice) or undertaking tasks 
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relating to management or administration of a program or activity, service delivery, including project work, policy, 
technical or professional advising, preparation or coordination of research papers, submissions on policy, technical or 
professional or program issues or administrative matters.  Liaison with other elements of the organisation, government 
agencies, State and local authorities and other community organisations may be a feature of work at Level 6. 

A.6.1.4 Employees at Level 6 may represent the organisation at meetings, conferences and seminars. 
A.6.1.5 Supervision may involve the exercise of technical or professional skill or judgement or may be for administrative 

purposes only. 
A.7 LEVEL 7 MANAGEMENT BAND A 
A.7.1.1 Employees at Level 7 Management Band A work under broad direction.  They will: 

(1) exercise managerial responsibility for the activities of a department, section or work area and / or operate as a 
specialist on work of a complex and / or conceptual nature. 

(2) be accountable for reviewing department / section performance, developing and implementing procedural 
changes, and recommending major policy modifications or initiatives within the parameters of any relevant 
statutes, regulations, professional or industry standards and departmental budgets. 

(3) develop departmental aims and objectives and implement appropriate strategies to achieve them within allocated 
resources.  This will require the ability to prioritise and allocate resources in an environment of competitive, 
conflicting and political pressures.  Employees at Level 7 may be responsible for the completion of work projects 
that commit the organisation to long-term plans. 

(4) require communication skills to prepare and / or present complex reports, professional advice or authoritative 
opinion, funding submissions and correspondence to senior management, the relevant committee of management, 
community members and groups as well as to external authorities and instrumentalities. 

A.7.1.2 Employees at Level 7 may be required to lead, motivate and develop a number of professional officers and support staff 
requiring considerable experience and a sound knowledge of employment relations issues, principles and practices. 

A.7.2 Job Requirements for Level 7 
A.7.2.1 Employees at Level 7 may require an appropriate Degree combined with further professional development qualifications 

in a specialist field or in management, and / or extensive experience, expertise and competence at a level sufficient to 
perform the required duties. 

A.7.2.2 An integral part of progression within Level 7 will be the acquisition and use of skills.  These skills will be gained from 
training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position. 

A.7.2.3 Relevant and specific skills or knowledge that are related to specific tasks or positions. 
A.7.2.4 Performance management and development, recruitment / selection / interviewing, staff counselling skills, presentation 

skills, human resource management, time management, budget development and control, policy development and 
implementation, risk management and project planning. 
(1) Ongoing professional development. 

A.8 LEVEL 8 MANAGEMENT BAND B 
A.8.1.1 Employees at Level 8 Management Band B will be required to exercise managerial responsibility over diverse and / or 

highly specialised functions that have a significant strategic effect over the distribution of the organisation’s total 
resources. 

A.8.1.2 Employees at Level 8 will be required to meet the classification requirements of Level 7.  In addition, they must be able 
to demonstrate that: 
(1) additional knowledge and experience is required to undertake the duties of their position; and that 
(2) the nature and complexity of the decision making and reasoning required for the position is higher than for Level 

7; 
(3) the magnitude of the communication and influence exercised are higher than for Level 7; and 
(4) the extent to which they are responsible and accountable for the functions that they undertake are higher than for 

Level 7. 
A.8.2 Job Requirements for Level 8 
A.8.2.1 Employees at Level 8 may require an appropriate Degree combined with further professional development qualifications 

in a specialist field or in management, and / or extensive experience, expertise and competence at a level sufficient to 
perform the required duties. 

A.8.2.2 An integral part of progression within Level 8 is the acquisition and use of skills.  These skills will be gained from 
training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position. 

A.8.2.3 Relevant and specific skills or knowledge related to specific tasks or positions. 
A.8.2.4 Performance management and development, recruitment / selection / interviewing, staff counselling skills, presentation 

skills, human resource management, time management, budget development and control, policy development and 
implementation, risk management and project planning. 

A.8.2.5 Ongoing professional development. 
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A.9 LEVEL 9 EXECUTIVE BAND A 
A.9.1.1 Appointment to Level 9 Executive Band A is at the discretion of the employer. 
A.9.1.2 Employees at Level 9 must meet the classification requirements of Level 8.  In deciding whether employees should be 

classified at Level 9, an employer must consider the following things: 
(1) whether additional knowledge and experience are required to undertake the duties of the position; 
(2) the nature and complexity of the decision making and reasoning required; 
(3) the magnitude of the communication and influence exercised; 
(4) the size of the organisation as measured by revenue, number of employees, population, or any other relevant 

factors; and 
(5) the extent to which the employee is responsible and accountable for the functions undertaken. 

A.9.2 Job Requirements for Level 9 
A.9.2.1 Employees at Level 9 may require formal tertiary qualifications that are appropriate to the professional needs of the 

organisation, together with management skill and experience acquired over extensive years in a senior management role. 
A.9.2.2 An integral part of progression within Level 9 is the acquisition and use of skills.  These skills will be gained from 

training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position: 

A.9.2.3 Relevant and specific skills or knowledge related to specific tasks or positions. 
A.9.2.4 Corporate planning and management, advanced financial planning and budget development, advanced negotiation and 

advocacy skills, human resource management, presentation / media liaison skills, project planning, economic 
development, and performance management and development. 

A.9.2.5 Ongoing professional development. 
A.10 LEVEL 10 EXECUTIVE BAND B 
 Appointment to Level 10 Executive Band B is at the discretion of the employer. 
SCHEDULE B – ANNUAL SALARIES 

Year of Service  Rate Per Year ($) 
 
 
     Level 1 
 

  

First year  30,159 
Second year  30,159 
Third year  30,159 
Fourth year  30,159 
Fifth year  30,913 
Level 2  (100% Base Rate)   
First year  35,705 
Second year  35,705 
Third year  35,705 
Level 3   
First year  38,866 
Second year  38,866 
Third year 

 38,866 
Fourth year  38,866 
Level 4   
First year  42,676 
Second year  42,676 
Third year  42,676 
Level 5   
First year  45,837 
Second year  45,837 
Third year  45,837 
Fourth year  46,398 
Level 6   
First year  50,086 
Second year  50,086 
Third year  50,086 
Fourth year  50,086 
Level 7 
Management Band A   
First year  54,439 
Second year  54,439 
Third year  54,439 
Fourth year  54,439 
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Level 8 
Management Band B   
First year  58,465 
Second year  58,465 
Third year  58,465 
Fourth year  58,465 
Level 9 
Executive Band A   
First year  63,144 
Second year  63,144 
Third year  63,144 
Fourth year  63,144 
Level 10 
Executive Band B   
First year  69,892 
Second year  71,789 
Third year  77,286 

SCHEDULE C – DISTRICT ALLOWANCE BOUNDARIES 
The boundaries of the districts referred to in paragraph 21.1.3 of this award are described below.  They are also delineated on the 
plan in Schedule D of the Western Australian Industrial Gazette (WAIG) Volume 73, Part 1, Sub-part 2, page 333. 
District 1 means the area within a line commencing on the coast; then east along latitude 28 degrees to a point north of Tallering 
Peak; then due south to Tallering Peak; then southeast to Mount Gibson and Burracoppin; then to a point southeast at the junction 
of latitude 32 degrees and longitude 119 degrees; then south along latitude 119 degrees to the coast. 
District 2 means the area within a line commencing on the south coast at longitude 119 degrees; then east along the coast to 
longitude 123 degrees; then north along longitude 123 degrees to a point on latitude 30 degrees; then west along latitude 30 degrees 
to the boundary of District 1. 
District 3 means the area within a line commencing on the coast at latitude 26 degrees; then along latitude 26 degrees to longitude 
123 degrees; then south along longitude 123 degrees to the boundary of District 2. 
District 4 means the area within a line commencing on the coast at latitude 24 degrees; then east to the South Australian border; 
then south to the coast; then along the coast to longitude 123 degrees; then north to the intersection of latitude 26 degrees; then west 
along latitude 26 degrees to the coast. 
District 5 means the area of Western Australia situated between latitude 24 degrees and a line running east from Carnot Bay to the 
Northern Territory border. 
District 6 means the area of Western Australia north of a line running east from Carnot Bay to the Northern Territory border. 
SCHEDULE D – NGAANYATJARRA COMMUNITIES 
D.1 COMMUNITIES COVERED BY THIS SCHEDULE 
D.1.1 The conditions of employment in this schedule apply to the following respondent employers who are Ngaanyatjarra 

Communities, and they apply to employees who work for those employers: 
 Irrunytju Community Inc 
 Kiwirrkurra Community Association 
 Mantumaru Community Inc 
 Milyirrtjarra Aboriginal Corporation 
 Ngaanyatjarra Council Aboriginal Corporation 
 Ngaanyatjarra Health Service 
 Papulankutja Community Inc 
 Tjirrkarli Community Association 
 Tjukurla Community Association 
 Warburton Community Inc 
 Warmarn Community Inc 
 Warakurna Community Inc 
 Paupiyala Tjarutja Aboriginal Corporation 
 Punma Aboriginal Corporation 
 Upurl Upurlila Ngurratja Inc 
 Western Desert Puntukurnuparna Aboriginal Corporation 
D.2 RELATIONSHIP TO MAIN AWARD 
D.2.1.1 The whole of this award applies to the parties listed in clause D.1 of this schedule. 
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D.2.1.2 This schedule should be read in conjunction with the main award.  Where there is any inconsistency, the conditions in this 
schedule apply. 

D.3 ANNUAL SALARIES 
D.3.1.1 Full-time and part-time employees will be paid an annual salary.  They are not entitled to payment of any overtime or to 

time off in lieu of overtime (TOIL). 
D.3.1.2 For full-time employees the minimum annual salary is the appropriate amount for the employee’s classification level, as 

set out in clause 15 of this award.  Part-time employees are entitled to a proportionate amount according to the number of 
hours that the employee works each week. 

D.4 ADDITIONAL LEAVE 
D.4.1.1 In recognition of the fact that employees are not entitled to overtime payment or time off in lieu of overtime (TOIL), full-

time and part-time employees are entitled to additional leave.  The amount of additional leave is: 
(1) Five working days paid leave after completing the first three months of continuous service in each year of 

continuous service. 
(2) An additional five working days paid leave after completing the first six months of continuous service in each 

year of continuous service. 
(3) An additional five days paid leave after completing the first nine months of continuous service in each year of 

continuous service. 
D.4.1.2 The following conditions apply to additional leave: 

(1) Employees must take additional leave at a time that is mutually agreed with their employer.  This must be within 
one calendar month of accruing the leave. 

(2) If an employee does not take additional leave within one calendar month of accruing the leave, the employee loses 
the entitlement.  An exception is that if an employee is unable to take additional leave within that time because of 
the operational requirements of the workplace, the employer and the employee may agree for the employee to take 
the leave at a different time.  Any such agreement must be in writing. 

D.5 DISPUTES 
Any disputes about the application of this schedule should be dealt with in accordance with the dispute settling procedure 
in clause 9 of this award. 

SCHEDULE E – WESTERN AUSTRALIAN STATE AWARDS 
(See clause 3 of this award) 
E.1 Aged and Disabled Persons Hostels Award 1987 

Qualified Cook 
Cook Working Alone 
Other Cook 
Supervisor 
Assistant Supervisor 
Domestic Workers 
Driver 

E.2 Aboriginal Medical Services Employees’ Award No. A26 of 1987 
Field Officer 
Environmental Health Worker 
Conditionally Registered Health Worker 
A Fully Certificated Health Worker 
A Fully Certificated Health Worker – Medication Certificate Grade 1 
A Fully Certificated Health Worker – Medication Certificate Grade 2 
Regional Health Coordinator 
Enrolled Nurse 
Enrolled Nurse – Special Class 
Junior Employees 
Gardener 
Domestic 
Cook 
Driver of Motor Vehicle (under 1.2 tonnes) 
Driver of Motor Vehicle (exceeding 1.2 tonnes capacity but not exceeding 3 tonnes capacity) 
Bus Driver (under 25 passengers) 
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Storeperson (Grade 1) 
Leading Hands 

E.3 Nurses’ (Aboriginal Medical Services) Award No. A23 of 1987 
Nurse Grade 1 
Nurse Grade 2 

E.4 Child Care (Subsidised Centres) Award No. A26 of 1985 
Administrators / Directors 
Pre-school Teachers 
Child Care Workers 
Child Care Aide 
Cook / Gardener 
Domestic Employee 

E.5 Children’s Services (Private) Award – Award No. A10 of 1990 
Child Care Support Employee – Grade One – Cleaner 
Child Care Support Employee – Grade One – Kitchen Hand 
Child Care Support Employee – Grade Two 
Child Care Giver 
Qualified Child Care Giver 
Assistant Director 
Pre-school Teachers 
Director 
Director Grade One 

E.6 Teachers’ Aides (Independent Schools) Award 1988 
Teachers’ Aide 
Teachers’ Aide (in Aboriginal Schools) 
Teachers’ Aide (in Special Schools) 
Child Care Workers 

E.7 School Employees (Independent Day and Boarding Schools) Award 1980 
Cleaner 
Domestic employees including Kitchen Attendant, House Attendant, Dining Attendant,  Laundry Attendant and Sewing 
Attendant 
Gardener / Groundsperson Grade 1 
First Cook (Grade 1), or Cook Working Alone 
Gardener / Groundsperson, Grade 2 
Sewing Supervisor 
Senior Gardener / Groundsperson, Grade 1 
First Cook Grade 2 
Senior Gardener / Groundsperson, Grade 2 
Tradesperson Cook 
Head Groundsperson 

Further, this award will not apply to employees eligible to be members of the LHMU, provided this exception shall not apply to 
persons primarily engaged in social and community services work (as defined in clause 7). 
SCHEDULE F – EMPLOYER PARTIES BOUND BY THIS AWARD 
The parties who are bound by this award are listed below: 
PERTH REGION 
Aboriginal Alcohol and Drug Service (AADS)(Inc) 

 

Derbarl Yerrigan Health Service  
Swan Valley Nyungah Community Aboriginal Corporation  
ALBANY REGION  
Southern Aboriginal Corporation  
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PORT HEDLAND REGION  
Bloodwood Tree Association  
Onslow Women’s Group Corporation  
BROOME REGION 
Kullari Regional Council 

 

GERALDTON / CARNARVON REGION 
Yamatji Regional Council 

 

KALGOORLIE REGION  
Bay of Isles Aboriginal Community Inc.  
Goldfields Land Council Aboriginal Corporation  
WESTERN DESERT REGION  
Ngaanyatjarra Council (Aboriginal Corporation)  
Warburton Community Incorporated  
KUNUNURRA REGION  
Kalumburu Aboriginal Association  
DERBY REGION 
Winun Ngari Aboriginal Corporation 
 

 

 
 

2011 WAIRC 00229 
CRISIS ASSISTANCE AND SUPPORTED HOUSING (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ABORIGINAL ALCOHOL AND DRUG SERVICES (AADS) INC AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 2 OF 2011 
CITATION NO. 2011 WAIRC 00229 
 

Result Interim award issued 
Representation 
Applicant Mr D H Schapper (of counsel) 
Respondent Mr S Bibby (as agent) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant and Mr S Bibby (as agent) on behalf of the respondent(s), 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Crisis Assistance and Supported Housing (Western Australia) Interim Award 2011 be made in accordance with 
the following schedule and that such award shall have effect on and from 27 March 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 
1 AWARD TITLE 

This award shall be known as the Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 
2011. 

2 ARRANGEMENT 
This Award is arranged as follows: 

PART 1 – Application and operation of this award 
1 AWARD TITLE 
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2 ARRANGEMENT 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 
4 AREA & SCOPE 
5 POSTING OF AWARD 
5A MINIMUM ADULT AWARD WAGE 
PART 2 – Award Flexibility 
6 ENTERPRISE FLEXIBILITY  
7 WORK ORGANISATION 
PART 3 – Dispute Resolution 
8 PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 
PART 4 – Employment Arrangements 
9 EMPLOYMENBT CATEGORIES 
10 NOTICE OF TERMINATION 
11 REDUNDANCY 
PART 5 – Classifications, wages, allowances and superannuation 
12 CALCULATION OF CONTINUOUS SERVICE 
13 CLASSIFICATIONS AND SALARY RATES 
14 SUPPORTED WAGE SYSTEM 
15 HIGHER DUTIES 
16 PAYMENT OF SALARIES 
17 ALLOWANCES 
18 SUPERANNUATION 
PART 6 – Hours of work, breaks and overtime 
19 HOURS 
20 BREAKS 
21 OVERTIME 
22 SHIFT WORK 
PART 7 – Leave and public holidays 
23 ANNUAL LEAVE 
24 PERSONAL LEAVE 
25 BEREAVEMENT LEAVE 
26 PARENTAL LEAVE 
27 LONG SERVICE LEAVE 
28 JURY SERVICE 
29 PUBLIC HOLIDAYS 
30 ABORIGINAL AND TORRES STRAIT ISLANDER CEREMONIAL LEAVE 
31 NAMED PARTIES TO THE AWARD 
32 LIBERTY TO APPLY 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 

The term of this award shall be for a period of 12 months on and from 27 March 2011 
4 AREA AND SCOPE 
4.1 This award shall apply throughout the state of Western Australia to the crisis assistance and supported housing industry 

and to: 
(1) each employer therein; and 
(2) each employee therein who is: 

(a) eligible for membership of the Western Australian Municipal, Administrative, Clerical and Services 
Union of Employees; and 

(b) employed in a classification to which this award applies. 
4.2 This award will not apply to those persons employed: 

(1) by a national system employer, as defined in the Fair Work Act 2009; 
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(2) in the industries or industrial pursuits of cleaners, security officers, caretakers, gardeners, laundry employees/or 
domestic work/domestic employees; nor 

(3) in the provision of supported and/or related support services which are specifically for aged, infirm, physically, 
psychiatrically or developmentally disabled persons or persons suffering from drug or alcohol addiction, or 
children under the aged of twelve years. 

(4) This award does not apply to a person who is in Holy Orders or is a member of a Religious institute unless it is 
so stated in a written contract of employment between the person and the employer. 

5. POSTING OF AWARD 
A copy of this award will be kept in a convenient place for perusal by all employees, and a copy of the award will be shown 
to all new employees on engagement. 

5A MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
5.2 The minimum adult award wage for full-time employees aged 21 or more is $587.20 per week payable on and from the 

first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case Decisions. 
5.4 Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less than any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall – 
(1) Apply to all work in ordinary hours. 
(2) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award.   
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
(1) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
(2) The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave prescribed by this award. 
(3) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(4) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice. 

PART 2 – AWARD FLEXIBILITY 
6. ENTERPRISE FLEXIBILITY 
6.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs the 
following process will apply: 
(1) A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace will be established. 
(2) For the purpose of the consultative process the employees may nominate the Union or another person to represent 

them. 
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(3) Where agreement is reached an application will be made to the Commission. 
7. WORK ORGANISATION 

Employees must undertake duties as directed within the limits of their competence. 
PART 3 – DISPUTE RESOLUTION 
8. PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 
8.1 In the event of a dispute arising in the workplace the procedure to be followed to resolve the matter will be as follows: 

(1) The employee and their supervisor will meet and confer on the matter within three days; and 
(2) If the matter is not resolved at such meeting, the parties will arrange for further discussions, within seven days, 

between the employee and his or her nominated representative, if any, and more senior levels of management. 
8.2 If the matter cannot be resolved it may be referred to the Western Australian Industrial Relations Commission for 

conciliation and, if required, arbitration. 
8.3 While the parties attempt to resolve the matter work will continue as normal unless an employee has a reasonable concern 

about an imminent risk to his or her health and safety. 
PART 4 – EMPLOYMENT ARRANGEMENTS 
9 EMPLOYMENT CATEGORIES 
9.1 Probationary employment 
9.1.1 An employee may be engaged subject to a probationary period. 
9.1.2 Nothing in this award will be construed as making probationary periods mandatory. 
9.2 Categories 

An employee may be engaged on a part-time, casual basis or full-time basis. 
9.3 Full-time employment 

An employee engaged on an average of 38 hours per week will be regarded as full time. 
9.4 Casual employment 
9.4.1 A casual employee means an employee specifically engaged for work on a casual basis. 
9.4.2 An employee specifically engaged on a casual basis will be engaged for a minimum period of two consecutive hours for 

each period of engagement. 
9.4.3 Casual employees will be informed in writing upon engagement that: 

(1) they are hired by the hour; 
(2) subject to 9.4.2, they will be paid for actual time worked; 
(3) they are not entitled to payment for public holidays not worked nor payment for paid leave of any type other than 

Long service leave. 
9.4.4 A casual employee will be paid the hourly rate as defined plus a loading of 20% for ordinary working hours. 
9.5 Caring responsibilities 
9.5.1 Subject to the evidentiary and notice requirements in 24.8 and 24.9, casual employees are entitled to not be available to 

attend work, or to leave work if they need to care for members of their immediate family or household who are sick and 
require care and support, or who require care due to an unexpected emergency, or the birth of a child or upon the death in 
Australia of an immediate family or household member. 

9.5.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be available to 
attend work. In the absence of agreement, the employee is entitled to not be available to attend work for up to 48 hours 
(i.e. two days) per occasion. The casual employee is not entitled to any payment for the period of non-attendance. 

9.5.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements provided for 
in this clause. The rights of an employer to engage or not to engage a casual employee are otherwise not affected. 

9.6 Part-time employment 
9.6.1 A Part-time employee means an employee other than a casual employee who is engaged to work for less than an average 

of 38 ordinary hours per week. 
9.6.2 A part-time employee will work hours and days in accordance with clause 19 - Hours. 
9.6.3 For ordinary working hours, a part-time employee will be paid the hourly rate as defined for the work performed and will 

be entitled to all entitlements under this award on a pro rata basis. 
9.6.4 A part-time employee will be entitled to overtime or penalty payments at the prescribed rates in respect of work 

performed outside of the span of ordinary hours or in excess of their normal daily or weekly hours of work. Provided that 
the normal working hours of work of a part-time employee may be changed by genuine mutual agreement between the 
employee and the employer. 
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9.7 Limited or fixed term employment 
9.7.1 Nothing in this award will prevent an employer from engaging a full-time or part-time employee for a fixed or limited 

period of employment as agreed between the parties. 
10. NOTICE OF TERMINATION 
10.1 Notice of termination by employer 
10.1.1 In order to terminate the employment of an employee the employer must give to the relevant employee the following 

notice: 
Period of continuous service Period of notice 
1 YEAR OR LESS 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

10.1.2 In addition to the notice specified in 10.1.1, employees over 45 years of age at the time of the giving of the notice with not 
less than two years continuous service, are entitled to an additional week's notice. 

10.1.3 Payment in lieu of the prescribed notice specified in 10.1.1 and 10.1.2 must be made if the appropriate notice period is not 
required to be worked. Provided that employment may be terminated by the employee working part of the required period 
of notice and by the employer making payment for the remainder of the period of notice. 

10.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee's 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 

(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) allowances, 

loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

10.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified 

period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

10.1.6 Continuous service is defined in clause 12. 
10.2 Notice of termination by an employee 
10.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save and 

except that there is no requirement on the employee to give additional notice based on the age of the employee concerned. 
10.2.2 If an employee fails to give the notice specified in 10.1.1 the employer has the right to withhold monies due to the 

employee to a maximum amount equal to the amount the employee would have received under 10.1.4. 
10.3 Job search entitlement 
10.3.1 Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 

without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.4 Transmission of business 
10.4.1 Where a business is transmitted from one employer to another, as set out in clause 11.7, the period of continuous service 

that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

11. REDUNDANCY 
11.1 Definitions 
11.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
11.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 

employee has been doing done by anyone and that decision leads to the termination of employment of the employee, 
except where this is due to the ordinary and customary turnover of labour. 

11.1.3 Small employer means an employer which employs fewer than 15 employees. 
11.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 

transmitted has a corresponding meaning. 
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11.1.5 Week's pay means the ordinary time rate of pay for the employee concerned. Provided that such rate shall exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

11.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

11.3 Severance pay 
11.3.1 An employee, other than an employee of a small employer as defined in 11.1.3, whose employment is terminated by 

reason of redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

*Week's pay as defined in 11.1.5. 
11.3.2 Severance pay - employees of a small employer 

An employee of a small employer as defined in 11.1.3 whose employment is terminated by reason of redundancy is 
entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

*Week’s pay as defined in 11.1.5 
11.3.3 Continuity of service shall be calculated in the manner prescribed by12.1.1. 
11.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if employment 

with the employer had proceeded to the employee's normal retirement date. 
11.4 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 10 - Notice of Termination. In this circumstance the employee will be entitled to receive 
the benefits and payments they would have received under this clause had they remained with the employer until the 
expiry of the notice, but will not be entitled to payment in lieu of notice. 

11.5 Alternative employment 
11.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
11.5.2 This provision does not apply in circumstances involving transmission of business as set in 10.4. 
11.6 Job search entitlement 
11.6.1 During the period of notice of termination given by the employer in accordance with 10.1, an employee shall be allowed 

up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 
11.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking 

other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an 
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interview or he or she shall not receive payment for the time absent. For this purpose a statutory declaration will be 
sufficient. 

11.6.3 The job search entitlements under this subclause apply in lieu of the provisions of 10.3. 
11.7 Transmission of business 
11.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, transmitted from 

an employer (in this subclause called the transmittor) to another employer (in this subclause called the transmittee), in any 
of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of continuous service 

which the employee had with the transmittor and any prior transmittor to be continuous service of the employee 
with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, considered on an 

overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment 
with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the transmittor and any 
prior transmittor to be continuous service of the employee with the transmittee. 

11.7.2 The Commission may vary 11.7.1(2) if it is satisfied that this provision would operate unfairly in a particular case. 
11.8 Employees exempted 
11.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 

11.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for variation may be made by an employer or a group of employers. 

11.10 Redundancy disputes 
11.10.1 Paragraphs 11.10.2 and 11.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute). These additional obligations 
do not apply to employers who employ fewer than 15 employees. 

11.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected employees and 
the relevant union or unions (if requested by any affected employee) in good time, with relevant information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of employees likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

11.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as 
possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the 
adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
12.1 CALCULATION OF CONTINUOUS SERVICE 
12.1.1 For the purpose of calculating entitlements under this award, service with one particular employer will be deemed to be 

continuous notwithstanding: 
(1) absence from work on account of paid leave, which will be taken into account and counted as time worked; 
(2) the end of a funding period for the project; and/or 
(3) unpaid absences, provided that unpaid absences will not be counted as time worked, except that where unpaid 

absences total less than one week in any year of employment such absences will be counted as time worked. 
13 CLASSIFICATIONS AND SALARY RATES 
13.1 Rates of pay 

(1) The minimum annual rate of salary to be paid to employees will be in accordance with the rates set out in this 
clause. 

(2) The classification of employees will be determined in accordance with the classification definitions. 
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(3) For the purpose of the calculation and payment of salaries, the weekly salary will be calculated by dividing the 
annual salary by 52.1667. 

(4) For the purpose of calculating hourly rates under this award, the weekly salary will be divided by 38, except 
where employees are on an accrued days off system, in which case the divisor will be 40. 

(5) 
Level  Rate of Pay Per Annum 

Community Services Worker 1   
 1 32,335 
 2 33,423 
Community Services Worker 2   
 1 34,616 
 2 35,704 
 3 36,792 
Community Services Worker 3   
 1 37,777 
 2 38,865 
 3 39,694 
Community Services Worker 4   
 1 39,694 
 2 40,501 
 3 41,589 
 4 43,766 
Community Services Worker 5   
 1 44,750 
 2 45,838 
 3 46,822 
Community Services Worker 6   
 1 47,911 
 2 48,999 
 3 50,087 
Community Services Worker 7   
 1 51,175 
 2 52,263 
 3 53,351 
Community Services Worker 8   
 1 55,528 
 2 56,616 
 3 57,704 
Community Services Worker 9   
 1 59,881 

13.2 Incremental progression 
13.2.1 At the conclusion of each twelve months period following the date of effect of the award or entry into a classification 

level and/or the subsequent anniversary date, employees will be eligible for incremental progression if: 
13.2.2 The employee has given satisfactory performance over the preceding twelve months, and 
13.2.3 The employee has, on assessment, acquired and is required by the employer to utilise new and/or enhanced skills within 

the ambit of the classification definition for his/her position or other skills, where agreed, at the staff 
development/performance review, and this has been certified in writing following, and as part of, the assessment process. 

13.2.4 In cases where the review is delayed, the anniversary date will not be changed and the increase, if any, will be paid 
retrospectively to the anniversary date. 

13.2.5 Movement to a higher classification will occur by way of promotion or reclassification. 
13.2.6 In cases where the minimum rate of the higher classification is the same as the promoted employee’s current salary, the 

promoted employee will be paid at the first salary level above the employee’s current salary. 
13.3 Classification definitions 
13.3.1 Community services worker level 1 
13.3.1.1 Characteristics of the level 

(1) A person employed as a Community services worker level 1 will work under close direction and undertake 
routine activities which require the practical application of basic skills and techniques. 

(2) General features of work in this category consist of performing clearly defined activities with outcomes being 
readily attainable. Employee’s duties at this level will be closely monitored with instruction and assistance being 
readily available. 

(3) Freedom to act is limited by standards and procedures, however, with experience, employees at this level may 
have sufficient freedom to exercise judgement in the planning of their own work within those confines. 
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(4) Positions at this level will involve employees in extensive on-the-job training including familiarisation with the 
goals and objectives of the workplace. 

(5) Employees will be responsible for the time management of their work and required to use basic numeracy, written 
and verbal communication skills. 

(6) Supervision of other staff or volunteers is not a feature at this level, however, an experienced employee may have 
technical oversight of a minor work activity. 

(7) At this level, employers are expected to offer substantial internal and/or external training. 
13.3.1.2 Responsibilities 

To contribute to the operation objectives of the work areas, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake routine activities of a clerical and/or support nature; 
(2) undertake straightforward operation of key board equipment including data input; 
(3) provide routine information, advice and assistance including general receptionist and telephonist duties; 
(4) provide general stenographic duties; 
(5) apply established practices and procedures; 
(6) undertake routine office duties involving filing and maintenance of an existing records system. 

13.3.1.3 Requirements of the job 
(1) A developing knowledge of the workplace function and operation; 
(2) A basic knowledge of administrative practices and procedures relevant to the workplace; 
(3) A developing knowledge of work practices and policies of the relevant work area; 
(4) Basic numeracy, written and verbal communication skills relevant to the work area; 
(5) No formal qualifications are required; 
(6) It is desirable the employees at this level are studying for an appropriate certificate; or 
(7) Undertaking either internal or external training relevant to the work area. 

13.3.1.4 Organisational relationships 
Work under direct supervision. 

13.3.1.5 Extent of authority 
The extent of the authority for a Community Services worker level 1 includes; 
(1) work outcomes are closely monitored; 
(2) freedom to act limited by standards and procedures; 
(3) solutions to problems found in established procedures and instructions with assistance readily available; 
(4) project completion according to instructions and established procedures; and/or 
(5) no scope for interpretation. 

13.3.2 Community services worker level 2 
13.3.2.1 Characteristics of the level 

(1) A person employed as a Community services worker level 2 will work under close direction within clearly 
defined guidelines and undertake routine activities requiring the application of basic skills and knowledge. 

(2) General features at this level consist of performing functions which are defined by established routines, methods, 
standards and procedures with limited scope to exercise initiative in applying work practices and procedures. 
Assistance will be readily available. 

(3) Freedom to act is limited by standards and procedures, however, with experience, employees at this level may 
have sufficient freedom to exercise judgement. 

(4) Employees may be responsible for a minor function and/or may contribute specific knowledge and/or specific 
skills to the work of the organisation. In addition, employees may be required to assist senior employees with 
specific projects. 

(5) Employees will be expected to have an understanding of work procedures relevant to their work area and may 
provide assistance to lower classified employees or volunteers concerning established procedures to meet the 
objectives of a minor function. 

(6) Employees will be responsible for managing time, planning and organising their own work and may be required 
to oversight and/or guide the work of a limited number of lower classified employees or volunteers. Employees at 
this level could be required to resolve minor work procedural issues in the relevant work area within established 
constraints. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 525 
 

13.3.2.2 Responsibilities 
To contribute to the operation objectives of the workplace, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake a range of activities requiring the application of established work procedures and may exercise limited 

initiative and/or judgement within clearly established procedures and/or guidelines; 
(2) achieve outcomes which are clearly defined; 
(3) respond to inquiries; 
(4) assist senior employees with special projects; 
(5) prepare cash payment summaries, banking reports and bank statements; 
(6) operate a computer and/or programmes and peripheral equipment - initiate corrective action at an elementary 

level; 
(7) operate a word processor and/or other business software and be conversant with and utilise the functions of those 

systems and be proficient in their use; 
(8) operate a desk top publisher at a routine/basic level; 
(9) provide secretarial support requiring the exercise of sound judgement, initiative, confidentiality and sensitivity in 

the performance of work; 
(10) perform tasks of a sensitive nature, including the provision of more than routine information, the receiving and 

accounting for monies and assistance to clients; 
(11) assist with administrative functions; 
(12) admit potential clients for admission and assistance in accordance with established criteria. 

13.3.2.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) sound skills in oral and written communication with clients and other members of the public; 
(2) knowledge of established work practices and procedures relevant to the workplace; 
(3) knowledge of policies and regulations relating to the workplace; 
(4) understanding of clear but complex rules; 
(5) application of techniques relevant to the workplace; 
(6) developing knowledge of statutory requirements relevant to the workplace; 
(7) understanding of computing concepts; 
(8) no formal qualifications required; or 
(9) appropriate certificate relevant to the work required to be performed; or 
(10) will have attained through previous experience in a relevant industry, service or an equivalent level of expertise 

and experience to undertake the range of activities required; or 
(11) qualifications accepted as both relevant and equivalent; or 
(12) appropriate on-the-job training and relevant experience. 

13.3.2.4 Organisational relationships 
(1) work under regular supervision. 
(2) provide guidance to a limited number of lower classified employees or volunteers. 

13.3.2.5 Extent of authority 
(1) work outcomes are monitored; 
(2) have freedom to act within defined established guidelines; 
(3) solutions to problems may require the exercise of limited judgement, with guidance to be found in procedures, 

precedents and guidelines. Assistance will be available when problems occur. 
13.3.3 Community services worker level 3 
13.3.3.1 Characteristics of this level 

(1) A person employed as a Community services worker level 3 will work under general direction in the application 
of procedures, methods and guidelines which are well established. 

(2) General features of this level involve solving problems of limited difficulty using knowledge, judgement and 
work organisational skills acquired through qualifications and/or previous work experience. Assistance is 
available from senior employees. Employees may receive instruction on the broader aspects of the work. In 
addition, employees may provide assistance to lower classified employees. 
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(3) Positions at this level allow employees the scope for exercising initiative in the application of established work 
procedures and may require the employee to establish goals/objectives and outcomes of their own particular work 
programme or project. 

(4) At this level, employees may be required to supervise lower classified staff or volunteers in their day to day work. 
Employees with supervisory responsibilities may undertake some complex operational work and may undertake 
planning and coordination of activities within a clearly defined area of the organisation. 

13.3.3.2 Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake responsibility for various activities in a specialised area; 
(2) exercise responsibility for a function within the organisation; 
(3) allow the scope for exercising initiative in the application of established work procedures assist in a range of 

functions and/or contribute to interpretation of matters for which there are no clearly established practices and 
procedures although such activity would not be the sole responsibility of such an employee within the 
workplace; 

(4) receive, allocate and prepare for processing accounts and invoices approved for payment; 
(5) provide secretarial and/or administrative support requiring a high degree of judgement, initiative, confidentiality 

and sensitivity in the performance of work; 
(6) assist with or provide a range of records management services, however, the responsibility for the records 

management service would not rest with the employee; 
(7) proficient in the operation of the computer to enable modification and/or correction of computer software 

systems or packages and/or identification of operation problems. This level could include systems administrators 
in small to medium sized organisations whose responsibility includes the security/integrity of the system; 

(8) apply computing programming knowledge and skills in systems development, maintenance and implementation 
under direction of a senior employee; 

(9) provide a service utilising the full functions of a desk top publisher; 
(10) supervise a limited number of lower classified employees or volunteers; 
(11) provide assistance to senior employees; 
(12) deliver elementary community service programmes; 
(13) where prime responsibility lies in a specialised field, employees at this level would undertake at least some of 

the following: 
(a) undertake some minor phase of a broad or more complex assignment; 
(b) perform duties of a specialised nature; 
(c) provide a range of information services; 
(d) deliver elementary community-based projects or programmes; 
(e) perform moderately complex functions which may include social planning, demographic analysis, 

survey design and analysis. 
(f) assess potential clients for admission and assistance in accordance with established criteria; 
(g) assist in carrying out case management procedures. 

13.3.3.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) thorough knowledge of work activities performed within the organisation; 
(2) sound knowledge of procedural methods of the organisation; 
(3) may utilise professional or specialised knowledge; 
(4) working knowledge of guidelines or statutory requirements relevant to the organisation; 
(5) ability to work as part of a team; 
(6) ability to apply computing concepts; 
(7) the prerequisite for entry to this level would be: 

(a) no formal qualifications; or 
(b) Associate Diploma with experience; or 
(c) Associate Certificate in Community Services with experience or its equivalent; or 
(d) attained through previous appointments, service and/or study an equivalent level of expertise and 

experience to undertake the range of activities required. 
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13.3.3.4 Organisational relationships 
(1) works under general supervision; 
(2) operate as a member of a team; 
(3) supervision of other employees. 

13.3.3.5 Extent of authority 
(1) receive instructions on the broader aspects of the work; 
(2) freedom to act within defined established practices - that is, freedom to arrange work in manner employee feels 

most comfortable with provided there is no change to defined established work practices; 
(3) may set outcomes or objectives for specific projects; 
(4) problems can usually be solved by reference to procedures, documented methods and instructions. Assistance is 

available when problems occur. 
13.3.4 Community services worker level 4 
13.3.4.1 Characteristics of this level 

(1) A person employed as a Community service worker level 4 will work under general direction in functions that 
require the application of skills and knowledge appropriate to the work. Generally guidelines and work 
procedures are established. However, graduates initially appointed at this level will be under the supervision of a 
higher classified employee. 

(2) Level 4 Step 1 is the appointment level for any graduate with a relevant three year degree who is required to 
undertake work related to that qualification. Level 4 Step 2 is the appointment level for any graduate with a 
relevant four-year degree who is required to undertake work related to that qualification 

(3) General features at this level require the application of knowledge and skills which are gained through 
qualifications and/or previous experience in a discipline. They would have obtained organisation or industry 
specific knowledge sufficient for them to give advice and/or information to the organisation and clients in 
relation to specific areas of responsibility. 

(4) Employees will be expected to contribute knowledge in establishing procedures in the appropriate work related 
field. In addition, employees at this level may be required to supervise various functions within a work area or 
activities of a complex nature. 

(5) Employees will be responsible for managing and planning their own work and that of subordinate staff or 
volunteers and may be required to deal with formal disciplinary issues within the work area. 

(6) Those with supervisory responsibilities should have a basic knowledge of the principles of human resource 
management and be able to assist subordinate staff or volunteers with on-the-job training. They may be required 
to supervise more than one component of the work programme of the organisation. 

(7) Positions may involve a range of work functions which could contain a substantial component of supervision. 
Employees may also be required to provide specialist expertise or advice in their relevant discipline. 

(8) Employees require skills in managing time, setting priorities, planning and organising their own work and that 
of lower classified staff and/or volunteers where supervision is a component of the position, to achieve specific 
objectives. 

(9) Employees will be expected to set outcomes and further develop work methods where general work procedures 
are not defined. 

13.3.4.2 Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some of the 
following responsibilities or those of a similar value: 

(1) undertake activities which may require the employee to exercise judgement and/or contribute critical knowledge 
and skills where procedures are not clearly defined; 

(2) perform duties of a specialised nature requiring the development of expertise over time or previous knowledge; 
(3) identification of specific or desired performance outcomes; 
(4) contribute to interpretation and administration of areas for which there are no clearly established procedures; 
(5) expected to set outcomes and further develop work methods where general work procedures are not defined. 
(6) although still under general direction, there is a greater scope to contribute to the development of work methods 

and the setting of outcomes. However, these must be within the clear objectives of the organisation and within 
budgetary constraints; 

(7) provide administrative support of a complex nature to senior employees; 
(8) exercise responsibility for various functions within a work area; 
(9) provide assistance on grant applications including basic research or collection of data; 
(10) undertake a wide range of activities associated with programme, activity or service delivery; 
(11) deliver single stream training programmes; 
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(12) coordinate elementary service programmes; 
(13) develop, control and administer a records management service for the receipt, custody, control, preservation and 

retrieval of records and related material; 
(14) undertake computer operations requiring technical expertise and experience and may exercise initiative and 

judgement in the application of established procedures and practices; 
(15) apply computer programming knowledge and skills in systems development, maintenance and implementation; 
(16) provide a reference and research information service and technical service including the facility to understand 

and develop technologically based systems; 
(17) where the prime responsibility lies in a specialised field, employees at this level would undertake at least some 

of the following: 
(a) liaise with other professionals at a technical/professional level; 
(b) discuss techniques, procedures and/or results with clients on straight forward matters; 
(c) provide a reference, research and/or technical information service; 
(d) carry out a variety of activities in the organisation requiring initiative and judgement in the selection 

and application of established principles, techniques and methods; 
(e) perform a range of planning functions which may require exercising knowledge of statutory and legal 

requirements; 
(f) assist senior employees with the planning and coordination of a community programme of a complex 

nature; 
(g) perform duties of a specialised nature; 
(h) provide a range of information services; 
(i) plan and co-ordinate elementary community-based projects or programmes; 
(j) perform moderately complex functions including social planning, demographic analysis, survey design 

and analysis; 
(k) assess potential clients for admission and assistance in accordance with the role and function of the 

organisation; 
(l) undertake case management role under direction of coordinator or manager 

13.3.4.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) knowledge of statutory requirements relevant to work; 
(2) knowledge of organisation policies and activities; 
(3) knowledge of the role of the organisation and its services and/or functions; 
(4) specialists require an understanding of the underlying principles in the discipline; 
(5) sound discipline knowledge gained through previous experience, training or education; 
(6) the prerequisites for entry to this level would be: 

(a) entry level three year degree; the entry level for holders of a relevant three year degree will be Level 4 
Step 1; 

(b) entry level four year degree; the entry level for holders of a relevant four year degree will be Level 4 
Step 2; or 

(c) three year degree with three years of relevant experience; or 
(d) Associate Diploma with relevant experience; or 
(e) lesser formal qualifications with substantial years of relevant experience; or 
(f) attained through previous appointments, service and/or study, an equivalent level of expertise and 

experience to undertake a range of activities. 
(7) Employees undertaking specialised services will be promoted to this level once they have had the appropriate 

experience and undertake work related to the responsibilities under this level. 
(8) Employees working as sole employees will commence at this level. 

13.3.4.4 Organisational relationships 
(1) graduates work under direct supervision; 
(2) works under general direction; 
(3) supervises other staff and/or volunteers or works in a specialised field. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 529 
 

13.3.4.5 Extent of authority 
(1) required to set outcomes within defined constraints; 
(2) provides specialist/technical advice; 
(3) freedom to act governed by clear objectives and/or budget constraints which may involve the contribution of 

knowledge in establishing procedures within clear objectives and/or budget constraints where there are no 
defined established practices; 

(4) solutions to problems generally found in precedents, guidelines or instructions; 
(5) assistance usually available. 

13.3.5 Community services worker level 5 
13.3.5.1 Characteristics of the level 

(1) A person employed as a Community services worker level 5 will work under general direction from senior 
employees. Employees undertake a range of functions requiring the application of a high level of knowledge and 
skills to achieve results in line with the organisation’s goals. 

(2) Employees adhere to established work practices. However, they may be required to exercise initiative and 
judgement where practices and direction are not clearly defined. 

(3) General features at this level indicate involvement in establishing organisation programmes and procedures. 
Positions will include a range of work functions and may involve supervision. Work may span more than one 
discipline. In addition, employees at this level may be required to assist in the preparation of, or prepare the 
organisation’s budget. Employees at this level will be required to provide expert advice to employees classified 
at a lower level and volunteers. 

(4) Positions at this level demand the application of knowledge which is gained through qualifications and/or 
previous experience. In addition, employees will be required to set priorities and monitor workflows in their area 
of responsibility which may include established work programs in small organisations. 

(5) Employees are required to set priorities, plan and organise their own work and that of lower classified staff 
and/or volunteers and establish the most appropriate operational method for the organisation. In addition, 
interpersonal skills are required to gain the co-operation of clients and staff. 

(6) Employees responsible for projects and/or functions will be required to establish outcomes to achieve 
organisation goals. Specialists may be required to provide multi-disciplinary advice. 

13.3.5.2 Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) responsibility for a range of functions within the organisation requiring a high level of knowledge and skills; 
(2) undertake responsibility for a moderately complex project, including planning, coordination, implementation 

and administration; 
(3) undertake a minor phase of a broader or more complex professional assignment; 
(4) assist with the preparation of or prepare organisation or programme budgets in liaison with management; 
(5) set priorities and monitor workflow in the areas of responsibility; 
(6) provide expert advice to employees classified at lower levels and/or volunteers; 
(7) exercise judgement and initiative where procedures are not clearly defined; 
(8) understanding of all areas of computer operation to enable the provision of advice and assistance when non-

standard procedures/processes are required; 
(9) monitor and interpret legislation, regulations and other agreements relating to occupational health and safety, 

workers’ compensation and rehabilitation; 
(10) undertake analysis/design for the development and maintenance of projects and/or undertake programming in 

specialist areas. May exercise responsibility for a specialised area of computing operation; 
(11) undertake publicity assignments within the framework of the organisation’s publicity and promotions 

programme. Such assignments would be of limited scope and complexity but would involve the coordination of 
facets of the total programme including media liaison, design and layout of publications/displays and editing; 

(12) operate as a specialist employee in the relevant discipline where decisions made and taken rest with the 
employees with no reference to a senior employee; 

(13) undertake duties that require knowledge of procedures, guidelines and/or statutory requirements relevant to the 
organisation; 

(14) plan, coordinate, implement and administer the activities and policies including preparation of budget; 
(15) develop, plan and supervise the implementation of educational and/or developmental programmes for clients; 
(16) plan, coordinate and administer the operation of a multi functional service including financial management and 

reporting; 
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(17) where the prime responsibility lies in a specialised field, employees at this level would undertake at least some 
of the following: 
(a) under general direction undertake a variety of tasks of a specialised and/or detailed nature; 
(b) exercise professional judgement within prescribed areas; 
(c) carry out planning, studies or research for particular projects including aspects of design, formulation 

of policy, implementation of procedures and presentation; 
(d) provide reports on progress of programme activities including recommendations; 
(e) exercise a high level of interpersonal skills dealing with the public and other organisations; and/or 
(f) plan, develop and operate a community service organisation of a moderately complex nature. 

13.3.5.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) knowledge of organisational programmes, policies and activities; 
(2) sound discipline knowledge gained through experience; 
(3) knowledge of the role of the organisation, its structure and services; 
(4) the prerequisites for entry to this level would be: 

(a) relevant Degree with relevant experience; or 
(b) Associate Diploma and substantial experience; or 
(c) qualifications in more than one discipline; or 
(d) less formal qualifications with specialised skills sufficient to perform at this level; or 
(e) attained through previous appointments, service and/or study an equivalent level of experience and 

expertise to undertake the range of activities required. 
13.3.5.4 Organisational relationships 

(1) Works under general direction. 
(2) Supervise other employees and/or volunteers. 

13.3.5.5 Extent of authority 
(1) exercise a degree of autonomy; 
(2) control projects and/or programmes; 
(3) set outcomes for lower classified staff; 
(4) establish priorities and monitor workflow in areas of responsibility; 
(5) solutions to problems can generally be found in documented techniques, precedents and guidelines or 

instructions. Assistance is available when required. 
13.3.6 Community services worker level 6 
13.3.6.1 Characteristics of the level 

(1) A person employed as a Community services worker level 6 will operate under limited direction from senior 
employees or management and undertake a range of functions for which operational policies, practices and 
guidelines may need to be developed. 

(2) General features at this level allow employees the scope to influence the operational activities of the 
organisation and would require employees to be involved with establishing operational procedures which impact 
upon the organisation and/or the sections of the community served by it. Employees will be involved in the 
formation of programmes and work practices and will be required to provide assistance and/or expert advice to 
other employees. Employees may be required to negotiate matters on behalf of the organisation. 

(3) Positions at this level will require responsibility for decision making in the particular work area and the 
provision of expert advice. Employees will be required to provide consultation and assistance relevant to the 
work place. Employees will be required to set outcomes for the work areas for which they are responsible so as 
to achieve the objectives of the organisation. They may be required to undertake the control and coordination of 
a programme, project and/or significant work area. Employees require a good understanding of the long term 
goals of the organisation. 

(4) Employees may exercise managerial responsibility, work independently as specialists or may be a senior 
member of a single discipline project team or provide specialist support to a range of programmes or activities. 
Positions at this level may be identified by the impact of activities undertaken or the achievement of stated 
outcomes or objectives for the workplace; the level of responsibility for decision making; the exercise of 
judgement; delegated authority; and the provision of expert advice. 
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(5) Managing time is essential so outcomes can be achieved. A high level of interpersonal skills is required to 
resolve organisational issues, negotiate contracts, develop and motivate staff. Employees will be required to 
understand and implement effective staff management and personnel practices. 

13.3.6.2 Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake significant projects and/or functions involving the use of analytical skills; 
(2) undertake managerial or specialised functions under a wide range of conditions to achieve results in line with 

organisation goals; 
(3) exercise managerial control, involving the planning, direction, control and evaluation of operations which include 

providing analysis and interpretation for either a major single or multi specialist operation; 
(4) provide advice on matters of complexity within the work area and/or specialised area; 
(5) undertake a range of duties within the work area, including develop work practices and procedures; problem 

definition, planning and the exercise of judgement; 
(6) provide advice on policy matters and contribute to their development; 
(7) negotiate on matters of significance within the organisation with other bodies and/or members of the public; 
(8) control and coordinate a work area or a larger organisation within budgetary constraints; 
(9) exercise autonomy in establishing the operation of the work area; 
(10) provide a consultancy service for a range of activities to a wide range of clients; 
(11) where the prime responsibility lies in a specialised field an employee at this level would undertake at least some 

of the following: 
(a) provide support to a range of activities or programmes; 
(b) control and coordinate projects; 
(c) contribute to the development of new procedures and methodology; 
(d) provide expert advice/assistance relevant to the work area; 
(e) supervise/manage the operation of a work area and monitor work outcomes; 
(f) supervise on occasions other specialised staff; 
(g) supervise/manage the operation of a discrete element which is part of larger organisation; and/or 
(h) provide consultancy services for a range of activities. 

13.3.6.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) comprehensive knowledge of organisation policies and procedures; 
(2) specialist skills and/or supervision/management abilities exercised within a multi disciplinary or major single 

function operation; 
(3) specialist knowledge gained through experience, training or education; 
(4) appreciation of the long term goals of the organisation; 
(5) detailed knowledge of programme activities and work practices relevant to the work area; 
(6) knowledge of organisation structures and functions; 
(7) comprehensive knowledge of requirements relevant to the discipline; 
(8) the prerequisites for entry to this level would be: 

(a) Degree with substantial experience: or 
(b) Post Graduate qualification; or 
(c) Associate Diploma with substantial experience; or 
(d) Attained through previous appointments, service and/or study with a combination of experience, expertise 

and competence sufficient to perform the duties required at this level; 
13.3.6.4 Organisational relationships 

(1) works under limited direction from senior employees of the Committee of Management or Board; 
(2) supervision of staff. 

13.3.6.5 Extent of authority 
(1) exercise a degree of autonomy; 
(2) may manage a work area or medium to large organisation or multi worksite organisation; 
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(3) has significant delegated authority; selection of methods and techniques based on sound judgement; 
(4) manage significant projects and/or functions; 
(5) solutions to problems can generally be found in documented techniques, precedents, or instructions; advice 

available on complex or unusual matters. 
13.3.7 Community services worker level 7 
13.3.7.1 Characteristics of the level 

(1) A person employed as a Community services worker level 7 will operate under limited direction and exercise 
managerial responsibility for various functions within a section and/or organisation or operate as a specialist, a 
member of a specialised professional team or independently. 

(2) General features at this level require employees’ involvement in establishing operational procedures which 
impact on activities undertaken and outcomes achieved by the organisation and/or activities undertaken by 
sections of the community served by the organisation. 

(3) Employees are involved in the formation/establishment of programmes, the procedures and work practices 
within the organisation and will be required to provide assistance to other employees and/or sections. 

(4) Positions at this level will demand responsibility for decision making and the provision of expert advice to other 
areas of the organisation. Employees would be expected to undertake the control and coordination of the 
organisation and major work initiatives. Employees require a good understanding of the long term goals of the 
organisation. 

(5) In addition positions at this level may be identified by the level of responsibility for decision making, the 
exercise of judgement and delegated authority and the provision of expert advice. 

(6) The management of staff is normally a feature at this level. Employees are required to set outcomes in relation 
to the organisation and may be required to negotiate matters on behalf of the organisation. 

13.3.7.2 Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some of the 
following responsibilities of those of a similar value: 

(1) undertake managerial or specialised functions under a wide range of conditions to achieve results in line with 
organisational goals; 

(2) exercise managerial control, involving the planning, direction, control and evaluation of operations which 
include providing analysis and interpretation for either a major single discipline or multi discipline operation; 

(3) develop work practices and procedures for various projects; 
(4) establish work area outcomes; 
(5) prepare budget submissions for senior officers and/or the organisation; 
(6) develop and implement significant operational procedures; 
(7) review operations to determine their effectiveness; 
(8) develop appropriate methodology and apply proven techniques in providing specialised services; 
(9) where prime responsibility lies in a ‘specialised’ field an employee at this level would undertake at least some 

of the following: 
(a) control and coordinate projects/programmes within an organisation in accordance with organisational 

goals; 
(b) provide a consultancy service to a wide range of clients; 
(c) function may involve complex professional problem solving; 
(d) provide advice on policy method and contribute to its development. 

13.3.7.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) comprehensive knowledge of policies and procedures; 
(2) application of a high level of discipline knowledge; 
(3) qualifications are generally beyond those required through tertiary education alone, typically acquired through 

completion of higher education qualifications to degree level and extensive relevant experience; or 
(4) lesser formal qualifications with acquisition of considerable skills and extensive relevant experience to an 

equivalent standard; or 
(5) a combination of experience, expertise and competence sufficient to perform the duties required at this level. 

13.3.7.4 Organisational relationships 
(1) works under limited direction; 
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(2) normally supervises other employees and establish and monitor work outcomes. 
13.3.7.5 Extent of authority 

(1) may manage section of organisation; 
(2) has significant delegated authority; 
(3) selection of methods and techniques based on sound judgement. Decisions and actions taken at the level may have 

significant effect on programme/project/work being managed. 
13.3.8 Community services worker level 8 
13.8.1 Characteristics of the level 

(1) A person employed as a Community services worker level 8 will be subject to broad direction from 
management/the employer and exercise managerial responsibility for an organisation. In addition, employees may 
operate as a senior specialist providing multi function advice to other professional employees, various 
programmes, the organisation, the employer, Committee or Board of Management. 

(2) General features of this level require the employees involvement in the initiation and formulation of extensive 
projects or programmes which impact on the organisation’s goals and objectives. Employees are involved in the 
identification of current and future options and the development of strategies to achieve desired outcomes. 

(3) Additional features include providing financial, specialised, technical, professional and/or administrative advice 
on policy matters within the organisation and/or about policy of external organisation such as government policy. 

(4) In addition, employees will be required to develop and implement techniques, work practices and procedures in 
all facets of the work area. 

(5) Employees at this level require a high level of proficiency in the application of theoretical approaches in the 
search of optimal solutions to new problems and opportunities which may be outside of the original field of 
specialisation. 

(6) Positions at this level will demand responsibility for decision making within the constraints of organisational 
policy and require the employees to provide advice and support to all facets of the organisation. Employees will 
have significant impact upon policies and programmes and will be required to provide initiative, and have the 
ability to formulate, implement, monitor and evaluate projects and programmes. 

(7) Positions at this level may be identified by the significant independence of action within the constraints of 
organisational policy. 

13.3.8.2 Responsibilities 
To contribute to the operational objectives of the organisation a position at this level may include some of or similar 
responsibilities to: 
(1) undertake work of significant scope and complexity. A major portion of the work requires initiative; 
(2) undertake duties of innovative, novel and/or critical nature with little or no professional direction; 
(3) undertake functions across a range of administrative, specialist or operational areas which include specific 

programmes or activities, management of services delivery and the provision of high level advice; 
(4) provide authoritative specialist advice on policy matters and contribute to the development and review of policies, 

both internal and external; 
(5) manage extensive programmes or projects in accordance with organisational goals. This may require the 

development, implementation and evaluation of those goals; 
(6) administer complex policy and programme matters; 
(7) may offer consultancy service; 
(8) evaluate and develop/revise methodology techniques within the organisation. The application of high level 

analytical skills in the attainment and satisfying of organisational objectives; 
(9) where the prime responsibility is in a specialised field, employees at this level would undertake at least some of 

the following: 
(a) contribute to the development of operational policy; 
(b) assess and review the standards of work of other specialised personnel/external consultants; 
(c) initiate and formulate organisational programmes; 
(d) implement organisational objectives within corporate goals; 
(e) develop and recommend ongoing plans and programmes. 

13.3.8.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) high level of discipline knowledge; 
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(2) detailed knowledge of policy, programmes, guidelines, procedures and practices of the organisation and external 
bodies; 

(3) detailed knowledge of statutory requirements; 
(4) the prerequisites for entry to this level would be: 

(a) qualifications are generally beyond those normally acquired through a degree course and experience in the 
field of specialist expertise; or 

(b) substantial post graduate experience; or 
(c) lesser formal qualifications and the acquisition of considerable skills and extensive and diverse experience 

relative to an equivalent standard; or 
(d) attained through previous appointments, service and/or study with a combination of experience, expertise 

and competence sufficient to perform the duties of the position. 
13.3.9 Community service worker level 9 
13.3.9.1 Appointment at this level is at the discretion of the employer. 
13.3.9.2 In exercising its discretion the employer will ensure the position meets the definition requirements of Level 8 and give 

due regard to additional knowledge and experience required to undertake the duties of the position; the nature and 
complexity of the decision making and reasoning required; the magnitude of the communication and influence exercised; 
the size of the organisation, number of employees, population and other relevant factors; and the extent to which the 
employee is responsible and accountable for the functions undertaken. 

13.3.9.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work 
at this level: 
(1) Relevant and specific skill or knowledge related to specific tasks or positions; 
(2) Corporate planning and management, advanced financial planning and budget development, advanced negotiation 

and advocacy skills, human resource management, presentation/media liaison skills, project planning, economic 
development, performance management and development; 

(3) Qualifications are generally beyond those normally acquired through a degree course; 
(4) Experience and management skill acquired over extensive years in a senior management role. 

13.4 Salary - remuneration packaging 
Where mutually agreed between the employer and a full time or part time individual employee, an employer may 
introduce remuneration packaging in respect of salaries in 14.1. The terms and conditions of such a package will not, 
when viewed objectively, be less favourable than the entitlements otherwise available under this award. 

13.5 School-based apprentices 
13.5.1 This clause shall apply to school-based apprentices. A school-based apprentice is a person who is undertaking an 

apprenticeship in accordance with this clause while also undertaking a course of secondary education. 
13.5.2 The hourly rates for full-time junior and adult apprentices as set out in this award shall apply to school-based apprentices 

for total hours worked including time deemed to be spent in off-the-job training. 
13.5.3 For the purposes of 14.6.2 above, where an apprentice is a full-time school student, the time spent in off-the-job training 

for which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  The wages paid 
for training time may be averaged over a semester or year. 

13.5.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time to attend 
off-the-job training as an equivalent full-time apprentice. 

13.5.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training Organisation 
separate from normal work duties or general supervised practice undertaken on the job. 

13.5.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice. The 
period so specified to which the apprentice wage rates apply shall not exceed six years. 

13.5.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each two years of 
employment as an apprentice. 

13.5.8 These rates are based on a standard full-time apprenticeship of four years. The rate of progression reflects the average rate 
of skill acquisition expected from the typical combination of work and training for a school-based apprentice undertaking 
the applicable apprenticeship. 

13.5.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count for the 
purposes of progression through the wage scale. This progression shall apply in addition to the progression achieved as a 
school-based apprentice. 

13.5.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
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14 SUPPORTED WAGE SYSTEM 
14.1.1 Employees eligible for a supported wage 

This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 
a supported wage under the terms of this award. In the context of this clause, the following definitions will apply: 
(1) Supported wage system means the Commonwealth Government system to promote employment for people 

who cannot work at full award wages because of a disability, as documented in Supported Wage System: 
Guidelines and Assessment Process. 

(2) Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual's productive capacity within the 
Supported Wage System. 

(3) Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

(4) Assessment instrument means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

14.1.2 Eligibility criteria 
(1) Employees covered by this clause will be those who are unable to perform the range of duties to the competence 

level required within the class of work for which the employee is engaged under this award because of the 
effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a 
Disability Support Pension. 

(2) This clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers' compensation legislation or any provision of this award relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

14.2 Supported wage rates 
14.2.1 Employees to whom this clause applies will be paid the applicable percentage of the minimum rate of pay prescribed by 

this award/agreement for the class of work which the person is performing according to the following schedule: 
Assessed capacity % of Prescribed award rate 

(15.4)  
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

14.2.2 Provided that the minimum amount payable will be not less than $73 per week. 
14.2.3 Where a person's assessed capacity is 10%, they will receive a high degree of assistance and support. 
14.3 Assessment of capacity 
14.3.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and documented in 
an assessment instrument by either: 
(1) the employer and a union party to the award, in consultation with the employee or, if desired by any of these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the employee. 

14.3.2 Lodgement of assessment instrument 
(1) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

award rate to be paid to the employee, will be lodged by the employer with the Registrar of the Industrial 
Relations Commission. 

(2) All assessment instruments will be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the award, is not a party to the assessment, it will be referred by the Registrar to the 
union by certified mail and will take effect unless an objection is notified to the Registrar within ten working 
days. 

14.3.3 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review. The process of review will be in accordance with the procedures for assessing capacity under 
the supported wage system. 
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14.3.4 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage will apply to the wage rate only. Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees by 
this award paid on a pro rata basis. 

14.3.5 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause will take reasonable steps to make changes 
in the workplace to enhance the employee's capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

14.3.6 Trial period 
(1) In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding twelve weeks, except that in some cases 
additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During the trial period the assessment of capacity will be undertaken and the proposed rate for a continuing 
employment relationship will be determined. 

(3) The minimum amount payable to the employee during the trial period will be no less than $73 per week. 
(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment will be entered into based on the outcome of 
assessment under 14.3.1 of this award. 

15 HIGHER DUTIES 
15.1 An employee who is called upon by the employer to perform the duties of another employee in a higher classification 

under this award for five consecutive working days or more will be paid for the period for which duties are assumed at a 
rate not less than the minimum rate prescribed for the higher classification. 

15.2 In cases where the minimum rate of the higher classification is the same as the relieving employee's current salary, the 
relieving employee will be paid at the first salary level above his/her current salary. 

16 PAYMENT OF SALARIES 
16.1 All salary payments will be paid at least fortnightly by cash or by cheque or electronic funds transfer by agreement 

between the employer and employee. 
16.2 Where salary payments are paid by way of electronic funds transfer, the employer will bear the costs of bank charges for 

the transfer debited to the employee's bank account. 
16.3 Salary payments will be paid during working hours on a weekday mutually agreed by the employer and employees in 

each service, being not more than five days following the end of the pay period. The pay day selected, once agreed, must 
not be changed without mutual agreement between the employer and the majority of employees. 

16.4 Upon termination of employment, payments due to an employee will be paid on the date of such termination or forwarded 
by post on the next working day. 

16.5 On pay days, the employer will provide for each employee a statement in writing of the gross salary and allowances to 
which he/she is entitled, the amount of deductions there from, superannuation payments and the net amount to be paid. 
Further, the statement will indicate the distinction between ordinary hours and overtime and the amount of penalties. 

17 ALLOWANCES 
17.1 First aid 

An employee who holds a current first aid certificate issued by the St. John Ambulance Association or Australian Red 
Cross Society or equivalent qualification and who is required by the employer to perform first aid duty at the workplace, 
will be paid an allowance of $10.23 per week. 

17.2 Telephone allowance 
(1) An employer will reimburse the employee for the cost of telephone calls necessarily incurred as a result of her 

or his employment. 
(2) An employee directed by his or her employer to install a telephone at her or his home will be reimbursed the 

cost of installation at the commencement of employment. 
(3) An employee required to have a telephone at her or his home for business purposes will be reimbursed 100% of 

the rental costs until the employer advises the employee in writing that she or he is no longer required to use the 
telephone for business purposes. 

17.3 On call 
On call will mean a written instruction to an employee rostered to remain at the employee's residence or to otherwise be 
immediately contactable by telephone or paging system outside the employees' normal hours of duty in case of a call out 
requiring an immediate return to duty. 
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17.4 Availability 
17.4.1 Availability will mean a written instruction to an employee to remain contactable, but not necessarily in immediate 

proximity to a telephone or paging system, outside the employee's normal hours of duty and be available and in a fit state 
at all such times for recall to duty. 

17.4.2 Availability will not include situations in which employees carry paging devices or make their telephone numbers 
available only in the event that they may be needed for casual contact or recall to work. Recall to work under this 
circumstance would be in accordance with clause 21 - Overtime. 

17.4.3 Except as otherwise agreed between the parties an employee who is required by the employer to be on out of hours 
contact during periods off duty will be paid an allowance in accordance with the following formulae for each hour or part 
thereof the employee in on out of hours contact. 

On Call Rate of pay – Community Services Worker Level 3 Step 2 x 1/52 x 1/38 x 18.75/100  
Availability Rate of pay – Community Services Worker Level 3 Step 2 x 1/52 x 1/38 x 18.75/100 x 

50/100 
Provided that payment in accordance with this paragraph will not be made with respect to any period for which payment 
is made in accordance with the provisions of clause 21 - Overtime when an employee is recalled to work. 

17.4.4 When an employee is required to be on call or on availability and the means of contact is to be by telephone the employer 
will pay the employee an allowance or allowances equal to the following: 
(1) Where the telephone is not already installed the cost of such installation. 
(2) Where an employee pays or contributes towards the payment of the rental of such telephone, 1/52nd of the 

annual rental paid by the employee for each seven days or part thereof on which an employee is rostered to be 
on call or on availability. 

(3) Provided that where as a usual feature of the duties an employee is regularly rostered to be on call or on 
availability, the full amount of the telephone rental. 

17.4.5 An employee will be reimbursed the cost of all telephone calls made on behalf of the employer as a result of out of hours 
contact. 

17.4.6 Time spent in travelling to and from the place of duty where an employee rostered on call or on availability is actually 
recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 

17.4.7 Except for employees on availability, minimum payment provisions do not apply to an officer rostered for out of hours 
contact duty. 

17.4.8 Employees where practicable, will be periodically absented from any requirement to hold themselves on out of hours 
contact. 

17.5 Remote allowances 
17.5.1 Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 

south latitude or in Carnarvon, will be entitled, in respect of a period of twelve months continuous service, to an 
allowance equal to the cost of one return economy class air ticket to Perth. The employer will not be required to pay this 
allowance where the employee wishes to travel to Perth by air and is provided with a return economy class air ticket. This 
entitlement must be used during the twelve monthly period in which it accrues, as the allowance does not accumulate 
from year to year. 

17.6 Location allowance 
17.6.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be paid the 

following allowances when employed in the towns described hereunder. 
Town Per Week 

 $ 
Agnew 
Argyle 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 

19.30 
51.30 
19.70 
33.40 
8.10 

31.00 
9.10 

15.90 
34.00 
8.10 

19.80 
26.90 
15.90 
32.20 
5.70 

21.60 
28.20 
39.00 
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Town Per Week 

 $ 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meeberrie (Murchison) 
Meekatharra 
Menzies 
Mount Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Westonia 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 
Yalgoo 

19.80 
16.90 
44.90 
6.80 
8.10 
8.10 

32.20 
34.00 
9.10 

51.30 
19.70 
28.20 
19.30 
19.70 
20.70 
49.50 
21.10 
17.10 
21.20 
21.30 
21.20 
18.50 
16.90 
49.40 
33.40 
25.10 
25.00 
26.80 
10.20 
37.10 
19.30 
15.90 
16.90 
9.10 

45.60 
19.30 
25.00 
10.10 
31.90 
30.90 
19.60 
43.70 
48.10 
21.80 

17.6.2 Except as provided in 17.6.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 17.6.1. 
(2) a partial dependant will be paid the allowance prescribed in 17.6.1 plus the difference between that rate and the 

amount such partial dependant is receiving by way of a district or location allowance. 
17.6.3 Where an employee is provided with board and lodging by the employer, free of charge, or is provided with an allowance 

in lieu of board, such employee will be paid 66.67% of the allowances prescribed in 17.6.1. 
17.6.4 Subject to 17.6.2, casual employees and part-time employees, receiving less than adult rate and employees employed for 

less than a full week will receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to be the adult rate for the work performed. 

17.6.5 Where an employee is on annual leave or receives payment in lieu of annual leave the employee will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.6.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) the employee will 
only be paid location allowance for the period of such leave the employee remains in the location in which the employee 
is employed. 

17.6.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or defacto spouse; or 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 539 
 

(b) a child where there is no spouse or defacto spouse; and 
(c) who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less than the 
location allowance prescribed in 17.6.2. 

17.6.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 17.6.1 will be such amount as may be agreed between the parties to this award or, failing such agreement, as may be 
determined by the Western Australian Industrial Relations Commission. 

17.6.9 Subject to approval of the Western Australian Industrial Relations Commission, allowances in this clause will be varied in 
accordance with amounts determined in location allowance general orders of the Western Australian Industrial Relations 
Commission. Provided that the effective date will not be prior to the effective date of any general order of the Western 
Australian Industrial Relations Commission. 

17.7 Motor vehicle allowances 
17.7.1 Should an employee be required to use the employee’s own vehicle on the employer's business, the employee is to receive 

a vehicle allowance at the following rate (cents per kilometre): 
Area and details Engine displacement (in cubic centimetres) 

 Over 2600cc Over 1600 - 2600cc 1600cc and under 

 Cents per KM Cents per KM Cents Per KM 

Metropolitan area 89.5 64.5 53.2 
South west land division 91.0 65.4 54.0 
North of 23.5 south latitude 98.6 70.6 58.3 
Rest of the State 94.3 67.5 55.6 
MOTOR CYCLE  Distance travelled 

during a year on official 
business 

Rate c/km 

31.0 

17.7.2 Motor vehicles with rotary engines are to be included in the 1600cc - 2600cc category. 
(1) Metropolitan area means that area within a radius of fifty kilometres from the Perth Railway Station. 
(2) South West land division means the South West land division as defined by Section 28 of the Land Act. 
(3) Other Areas means that area of the State south of 23.5 degrees latitude, excluding the Metropolitan area and the 

South- West Land Division. 
17.7.3 An employee required to travel by other means in connection with work will be reimbursed all reasonable travelling 

expenses so incurred with reasonable proof of such expenses to be provided by the employee to the employer. 
17.7.4 An employee called on duty at night or at other than the employee’s normal hours, or on any non-working day, will be 

reimbursed fares, or if using the employee’s own vehicle to travel between home and place of work, receive a travelling 
allowance, as set out in 17.6.1. 

17.7.5 Where an employee is required to work at times and/or in places where the use of public transport could reasonably be 
deemed to place the employee in a position of possible personal risk, the employer will provide suitable transport or will 
authorise the employee to use the employee’s own vehicle. This subclause will include, where applicable, the employee's 
travelling between home and place of work. 

17.7.6 Where an employee uses a motor vehicle under 17.6.1 and, by reason of that use, the employee is required, under the law 
in force in the State or Territory in which the motor vehicle is registered, to pay a fee for the registration of the motor 
vehicle that exceeds the fee that he/she would otherwise have been required to pay under that law for the registration of 
the motor vehicle, the employee is entitled to be paid, by way of reimbursement, an amount equal to the amount of the 
excess. 

17.7.7 Where an employee uses a motor vehicle under 17.6.1, and, by reason of that use, the employee is required to pay an 
amount by way of full comprehensive insurance premium that exceeds the amount that the employee would otherwise 
have been required to pay by way of full comprehensive insurance premium, the employee is entitled to be paid by way of 
reimbursement an amount equal to the amount of the excess. 

17.8 Travelling expenses 
17.8.1 An employee required to stay away from home overnight will be reimbursed the cost of reasonable board, lodgings and 

meals. Reasonable proof of costs so incurred is to be provided by the employee to his/her employer. 
17.9 Overtime meal allowances 
17.9.1 An employee required to work more than one hour after his or her ordinary finishing time will be provided with a suitable 

meal or be paid an allowance of $11.13 and where such overtime work exceeds four hours, 21.9 will also apply. The 
employee will not be provided with a suitable meal or receive meal allowance if the employee has received reasonable 
notice of the requirement to work overtime. 

17.9.2 When an employee is required to work more than four hours overtime on a Saturday, Sunday or Rostered Day Off, he or 
she will receive, in addition to the provisions of 21.9, a meal allowance of $11.13 or be provided with a suitable meal. 
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18 SUPERANNUATION 
18.1 Definitions 
18.1.1 Act and Regulations means the Occupational Superannuation Standards Act 1987 and attached Regulations as may be 

amended from time to time. 
18.1.2 Eligible employee means any person employed on a full-time, part-time or casual basis who earns more than $450 gross 

per month under the terms of this award. 
18.1.3 Employer means any employer who is bound by this award. 
18.1.4 Ordinary time earnings means the employee's salary for work performed in ordinary hours. 
18.1.5 The Superannuation Fund will mean The Health Employees Superannuation Trust of Australia or the Australian 

Superannuation Savings Employment Trust or the Superannuation Trust of Australia or the Australian Retirement Fund or 
a Statewide Superannuation Trust or an alternative approved Fund which meets the requirements of the Commonwealth 
Government Operational standards for Occupational Superannuation. 

18.2 Contributions 
18.2.1 Subject to the provision of this clause an employer will contribute to the Superannuation Fund an equivalent of 9% of 

each employee’s ordinary time earnings in respect of: 
(1) All full-time employees as defined in this award; 
(2) All part-time employees who earn more than $450 per month; 
(3) All casual employees who earn more than $450 per month. 

18.2.2 Provided that any employer must comply with the Superannuation Guarantee Act with respect to additional occupational 
superannuation obligations. 

18.2.3 Contributions will be made to the Superannuation Fund in the manner and at the times specified by the terms of the Fund 
or in accordance with any agreement between the employer and the Trustees of the Fund. 

18.3 Eligibility Date for Contributions 
18.3.1 Employees are eligible for superannuation contributions from the commencement of their employment. This applies 

regardless of when the employer provided the employee with an application to join a fund or when the employee’s 
application to join a fund is accepted. 

18.4 Absence from work 
18.4.1 Paid leave 

(1) Subject to the Trust Deed of the Fund of which the employee is a member, absences from work will be treated 
in the following manner. 

(2) Contributions will continue whilst a member of a fund is absent on paid leave such as annual leave, long service 
leave, public holidays, jury service, sick leave and bereavement leave. 

18.4.2 Unpaid leave 
Contributions will not be required to be made in respect of any absence from work without pay. 

18.4.3 Work related injury and sickness 
In the event of an eligible employee's absence from work due to work related injury or sickness, normal employer 
contributions will continue for the period of the absence (subject to a maximum of 52 weeks total absence for each injury 
or sickness) provided that the member of the fund (employee) is receiving payments pursuant to Workers' Compensation 
legislation. 

PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
19 HOURS 
19.1 Ordinary time hours 

The ordinary working hours of employees other than casual and part-time employees will be no more than an average 38 
hours per week to be worked over 152 hours within a work cycle not exceeding 28 days, and not exceeding ten hours in 
any one day. 

19.2 Spread of hours 
19.2.1 The ordinary hours of work for an employee will be worked within a designated spread of twelve hours, such designated 

twelve hour spread being between 6.00 a.m. and 8.00 p.m. Monday to Friday.  The spread of hours will be fixed at the 
time of engagement and will be varied only by agreement. 

19.2.2 Notwithstanding the provisions of this clause and clause 22 - Shift work, counselling services which open to provide 
regular services to clients to 10.00 p.m. may, by mutual agreement with staff establish a permanent spread of hours to 
10.00 p.m. which will be deemed to be ordinary hours for the purposes of this award. 

192.3. The ordinary span of hours for part-time or casual employees will be the same as that provided for full-time employees. 
19.3 Day off in each week 
19.3.1 All day shift employees will receive two consecutive days off each week. 
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19.3.2 All night shift employees will receive two nights off each week provided that during any working period not exceeding 
three consecutive weeks, these nights off may, with the approval of the employer, be allowed to stand over and be taken 
at a time mutually agreed upon in any one period of consecutive nights. 

19.4 Rostered days off 
19.4.1 Notwithstanding the provisions elsewhere in the award, the employer and a majority of employees at an enterprise may 

agree to establish a system of RDO provided that: 
(1) An employee may elect, with the consent of the employer, to take a rostered day off at any time. 
(2) An employee may elect, with the consent of the employer, to take rostered days off in part day amounts. 
(3) An employee may elect, with the consent of the employer, to accrue some or all rostered days off for the purpose 

of creating a bank to be drawn upon by the employee and taken at times mutually agreed by the employer, or 
subject to reasonable notice, by the employee or the employer. 

20 BREAKS 
201.1. An employee will not be required to work more than five hours without a break for a meal. 
20.1.2 Up to one hour, but not less than one half hour, will be allowed to each employee for lunch on each day unless otherwise 

agreed between the employer and the employee. 
20.1.3 Where an employee is required by the employer to work during a meal break and continuously thereafter, she or he will 

be paid at the rate of time and a half in addition to any shift penalty rate applying for the time worked, until released from 
duty for a meal break. 

20.1.4 Where an employee is required by the employer to have a meal with a client or clients as part of the normal work routine 
or client program, the employee will be paid for the duration of the meal period at the ordinary rate of pay. An employee 
may then elect to take an unpaid meal break after the normal meal period. In such a case, all ordinary hours after the meal 
period will be paid at the ordinary rate of pay. 

20.1.5 By agreement, a part-time employee may forgo their unpaid meal break, and work continuously provided that they must 
take an unpaid meal break on any day in which they work more than six hours continuously. 

21 OVERTIME 
21.1 Approval of overtime 
21.1.1 Overtime will only be worked with the prior approval of the employer. 
21.1.2 Employees may work overtime without specific prior approval in emergency situations. 
21.1.3 An employee required to work overtime, other than in the case of emergency, will be given reasonable notice of the 

requirement to work overtime. 
21.2 Definition 

Subject to other provisions of this clause, all authorised time worked by employees in excess of ordinary hours of work as 
prescribed in clauses 19 - Hours and 22 - Shift work will be overtime. 

21.3 Payment for working overtime 
21.3.1 Overtime worked on Monday to Saturdays inclusive will be paid at the rate of time and a half for the first three hours and 

double time thereafter. 
21.3.2 Overtime worked on Sundays will be paid at the rate of double time. 
21.3.3 All overtime worked by shift employees will be paid at the rate of double time. 
21.4 Time off in lieu of overtime 
21.4.1 Subject to other provisions of this clause, by mutual agreement, time off may be granted in lieu of payment. Employees in 

an establishment may generally agree that time off in lieu of overtime will apply. 
21.4.2 In such case any employee may withdraw their agreement by advising the employer prior to undertaking the overtime 

required. 
21.4.3 Time off in lieu of overtime will be calculated on a time for time basis. 
21.4.4 An employee may accumulate time off in lieu of overtime to be taken at times agreed between the employer and the 

employee. 
21.4.5 By mutual agreement, where an employee has accumulated time in lieu in accordance with 21.4.1, the employee may take 

the time off in conjunction with annual leave. Such time off in lieu will not attract annual leave loading. 
21.5 Minimum payment 
21.5.1 An employee who is required to present for overtime work on a Saturday, Sunday or public holiday: 

(1) will be paid for a minimum of two hours; and 
(2) will not be required to work the full two hours if the work to be performed is completed in a shorter period. 

21.6 Calculation of payment 
21.6.1 The hourly rate to be used for such calculations will be that defined in clause 13.1 - Rates of pay. 
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21.6.2 In the case of casual employees, overtime payments will be in addition to the 20% casual loading, so that: 
(1) where time and a half is applicable, the rate of pay will be 170% of the hourly rate; 
(2) where double time is applicable, the rate of pay will be 230% of the hourly rate. 
(3) In computing overtime payments, each days work will stand alone. 

21.7 Recall to work 
21.7.1 An employee who is recalled to work overtime after leaving the place of employment, will be paid for a minimum of two 

hours work at the appropriate rate for such time recalled. 
21.7.1 An employee recalled will not be required to work the full two hours if the work to be performed is completed in a shorter 

period. 
21.7.3 21.7.1 will not apply when overtime is continuous with completion or commencement of ordinary working time. 
21.7.4 Subject to 21.7.5, where an employee is recalled for duty on her or his rostered day off, she or he will be paid in 

accordance with the provisions of 21.7.1 and will be entitled to substitute another day for the rostered day off. 
21.7.5 Where a full-time employee has been given prior notice that she or he will be required to work on his or her rostered day 

off due to an emergency, the employee will be paid at ordinary time for that day and a substitute day off will be granted. 
21.7.6 Time spent in travelling to and from the place of duty where an employee rostered on call or on availability is actually 

recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 
21.8 Ten hour break 

Where overtime is worked it will, wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive shifts. 

21.9 Meal break and allowance 
An employee working overtime will be allowed a meal break of thirty minutes without deduction of pay after each four 
hours of overtime worked. 

21.10 Overtime exemption 
21.10.1 An employer and an employee classified at Level 6 or above in clause 13 - Classifications and salary rates of this award 

may agree that the employee will be paid a loading of 7.5% in addition to the rates of pay prescribed in that clause. This 
payment is in lieu of payment for reasonable overtime, time off in lieu of reasonable overtime and on call allowance as 
prescribed in 17.3 and 17.4. 

21.10.2 This payment will apply for all purposes of the award. 
21.10.3 Where an employee referred to in 21.10.1 does not receive the loading, the provisions of clause 21 - Overtime and clause 

22 - Shift work will apply. 
21.11 Reasonable Overtime 
21.11.1 Subject to subclause 21.11.2 an employer may require an employee to work reasonable overtime at overtime rates. 
21.11.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result in the 

employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention to refuse it; 

and/or 
(5) any other relevant matter. 

22 SHIFT WORK 
22.1.1 Definitions 
 For the purposes of this clause: 

(1) Shift worker will mean an employee who is required to work all or part of their ordinary hours of work outside 
the spread of hours prescribed in 19.1 on a rostered basis. 

(2) Afternoon shift will mean a complete rostered shift of any number of hours commencing at or after 12.00 noon 
and finishing at or after 7 p.m. on the same day. 

(3) Night shift will mean a completed rostered shift worked between the hours of 7.30 p.m. and 8.00 a.m. inclusive 
and finishing at or after 12.00 midnight. 

(4) Rostered day off will mean the entitlement to a day off. 
(5) Programmed day off will mean the normal days off duty provided for in accordance with the rostering 

provisions contained in this clause and relate to shift work. 
(6) The work cycle of a full-time employee will mean either: 
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(a) for an employee working not more than eight ordinary hours on each shift, 152 hours within a work cycle 
not exceeding twenty eight consecutive days. In such a case, no full-time employee will be required to 
work more than 80 ordinary hours per fortnight; 

(b) All time worked in excess of eight hours on a rostered extended night shift will be credited towards a 
rostered day off. 

(7) Day Shift will mean a shift that commences earlier than 12.00 noon and finished at or before 7.00 p.m. 
22.2 Ordinary hours 
22.2.1 The maximum ordinary hours of work will be an average of 38 per week to be worked according to roster. 
22.2.2 A part-time or casual employee will not, unless temporarily replacing a full-time employee, work more than 76 hours in 

any one fortnight. 
22.3 Shift penalty - Monday to Friday 
22.3.1 An employee working on: 

(a) an afternoon shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 12.5% of 
actual hours worked in addition to the ordinary rate as defined in subclause 13.1 - Rates of pay; 

(b) a night shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 15% of actual 
hours worked in addition to the ordinary rates as defined in subclause 13.1 - Rates of pay. 

22.3.2 The additional payments prescribed in this subclause will form part of the employee's ordinary pay for the purposes of 
this award. 

22.4 Saturday and Sunday work 
22.4.1 An employee will be paid for ordinary working hours between midnight Friday and midnight Saturday an additional 

payment calculated at 50% of the ordinary rate for the actual hours worked. 
22.4.2 An employee will be paid for ordinary working hours between midnight Saturday and midnight Sunday an additional 

payment calculated at the rate of 50% of the ordinary rate for the actual hours worked. 
22.4.3 The additional payments prescribed in this subclause will form part of the employee's ordinary pay for the purposes of 

this award. 
22.5 Meal breaks 
22.5.1 By arrangement with the employees on each shift, an unpaid meal break of up to one hour but not less than one half hour 

will be allowed which will be free of all duty. 
22.5.2 When an employee is interrupted during a meal break by a call to duty, the extent of the interruption will be counted as 

time worked and the employee will be allowed to continue the meal break as soon as practicable. If it is impracticable for 
the employee to complete the meal break during the remainder of the ordinary working hours, the employee will receive 
the appropriate overtime pay for the time worked. 

22.5.3 Notwithstanding the provisions of 22.5.1, where an employee is required by the employer to have a meal with a client or 
clients as part of the normal work routine or client program, she or he will be paid for the duration of the meal period at 
the ordinary rate of pay including shift penalty. 

22.5.4 An employee may elect to take an unpaid meal break after the normal meal period. In such a case, all ordinary hours after 
the meal period will be paid at the ordinary rate of pay including shift penalty. 

22.5.5 There will be at least one tea break of not less than ten minutes per shift of four hours or longer and this break will be 
counted as time worked. 

22.6 Rosters 
22.6.1 The ordinary hours of work for each employee will be displayed on a roster in a place conveniently accessible to 

employees at least seven days before the commencement of the day on which the roster commences. 
22.6.2 A roster may be altered by agreement between the parties to enable the service of the organisation to be carried on in an 

emergency, or when another employee is absent from duty. 
22.6.3 Every employee will be entitled to two consecutive programmed days off duty unless varied by mutual agreement. 
22.6.4 An employee will have at least ten hours free from duty between the completion of one rostered shift and the 

commencement of the next rostered shift. 
22.7 Night shift 

An employee changing from night duty to day duty or from day duty to night duty will be free from duty during the 
twenty hours immediately preceding the commencement of the changed duty. 

22.8 Rostered days off - eight hour shift employees 
22.8.1 A full-time employee who is engaged to work shifts will be entitled to five rostered days off in each twenty week period 

which will be nominated by the employer in accordance with the rostering provisions of this clause. 
22.8.2 Notwithstanding any other provision of this award, by mutual agreement between the employer and the employee, a full-

time employee may work an average of 38 ordinary hours per week in a manner other than with a rostered day off, by 
either: 
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(1) having one shift in each week of less than eight ordinary hours; or 
(2) having one shift in each two week period of less than eight hours duration. 

22.8.3 The day or days on which the shorter shifts will be worked will be as mutually agreed between the employer and the 
employee. 

22.8.4 Where either the employee or employer believes that the methods of working a 38 hour week contained in 22.8.2 are of 
benefit but is unable to reach agreement with the other party, the matter will be dealt with in accordance with clause 8 - 
Procedure to Avoid Industrial Disputation. 

22.8.5 Notwithstanding anything else in this award, a full-time employee may seek to defer or be requested to defer any rostered 
day off which becomes due for a period of up to six months, provided that the deferment is by mutual agreement. 

22.8.6 No more than five rostered days off may be deferred at any given time. 
22.8.7 Deferred rostered days off may be taken as single days or as a block in any manner mutually agreed. 
22.9 Work on a rostered day off 

An employee required to work on a day otherwise nominated as a rostered day off and which is not substituted in 
accordance with this clause, will be paid for work in accordance with the overtime provisions of this award. 

22.10 Twelve hour shifts 
22.10.1 In any arrangement of working hours where the working hours are to exceed eight on any shift, the arrangement of hours 

will be subject to agreement between the employer and the majority of employees concerned. 
22.10.2 Except in cases of emergency, at least one week's notice will be given to an employee going on night duty. 
22.11 Inactive shifts 
22.11.1 Notwithstanding the other provisions of this award where the requirements of the service enables inactive shifts to be 

undertaken, employees may be rostered for inactive shifts. 
22.11.2 An inactive shift will mean a rostered night shift during which an employee is required to attend at the employer’s 

premises but, except for routine securing of and remaining on the premises, is not required to carry out other duties for in 
excess of an average of 1/10th of the hours of such shifts. The average of other duties will be calculated over the number 
of inactive shifts undertaken in a pay period. 

22.11.3 Subject to this subclause all hours of inactive shifts, including other duties time which is not paid as overtime, will be 
regarded as ordinary hours for the purposes of this award. 

22.11.4 All time spent on other duties in excess of the 1/10th average in a pay period will be regarded as overtime and payable at 
the employee’s substantive award classification in accordance with clause 21 - Overtime. 

22.11.5 Notwithstanding the other provisions of this award the rate of pay for inactive shifts will be $15.00 per hour to be 
amended from time to time in accordance with the adult minimum wage rate, but where a casual employee is engaged on 
inactive shifts, the casual loading will apply in addition to the hourly rate referred to herein. 

22.11.6 Employers seeking to introduce new inactive shift arrangements after the date of commencement of this award may do so 
utilising the provisions of clause 6 - Enterprise flexibility. 

PART 7 – LEAVE AND PUBLIC HOLIDAYS 
23 ANNUAL LEAVE 
23.1 Annual leave entitlement - general 

An employee, other than a casual employee, will be entitled to four weeks annual leave on full pay after twelve months 
continuous service: 

23.2 Annual leave entitlement - shift employees 
23.2.1 An employee regularly rostered for duty over seven days of the week or who works permanent night shift work will be 

entitled to up to five weeks annual leave. 
23.2.2 An employee regularly rostered for duty over seven days of the week will have his or her additional annual leave 

calculated in accordance with the following scale: 
Number of Sundays (on which work is required) Additional annual leave 

7 to 13 1 day 
14 to 20 2 days 
21 to 27 3 days 
28 to 30 4 days 
31 or more 5 days 

23.2.3 An employee who regularly works permanent night shift will have his or her additional week’s leave accrue on a pro rata 
basis for each completed month of service. 

23.3 Payment for annual leave 
Payment for annual leave will be made in the pay period prior to the employee commencing on leave unless the employer 
and the employee have agreed to an alternative arrangement. 
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23.4 Annual leave loading 
23.4.1 In addition to annual leave payments, an employee proceeding on annual leave will receive a loading of 17.5% of annual 

leave pay. Provided that upon termination the loading will not be paid on pro rata leave. 
23.4.2 Shift employees referred to in clause 22 - Shift Work, whilst on annual leave, will be entitled to an average of the shift 

penalties they would have received had they been working. Provided that where the average shift penalties are less that 
17.5% the loading will be 17.5%. 

23.5 Time of taking annual leave 
23.5.1 Any employee, who has completed at least one month's continuous service may, on written application to the employer, 

be granted annual leave on a pro-rata basis prior to the completion of any period of a full twelve months' service. Where 
such pro-rata annual leave is granted by the employer: 
(1) the employee will be entitled to payment of annual leave loading in accordance with 23.3; and 
(2) the period of pro-rata annual leave will be deducted from the annual leave otherwise payable at the end of that 

period of twelve months' service. 
23.5.2 Approval of any application for pro-rata annual leave in accordance with this subclause will be subject to the employer's 

convenience and will not unreasonably affect the operation of the service concerned, but will not be unreasonably 
withheld. 

23.5.3 Annual leave will be given at a time determined by mutual agreement between the employer and the employee within a 
period not exceeding six months from the date when the right to annual leave accrued, provided that such annual leave 
may be deferred by mutual agreement in writing between employer and employee. 

23.6 Annual leave exclusive of public holidays 
Annual leave will be exclusive of any of the holidays prescribed in clause 29 - Public holidays and if any holidays fall 
within an employee's period of annual leave and is observed on a day which, in the case of that employee, would have 
been an ordinary working day, there will be added to the period of annual leave time equivalent to the ordinary time 
which the employee would have worked if such day had not been a holiday. 

23.7 Proportionate annual leave on termination 
Should an employee not complete any period of twelve months' service, the employee will, on the termination of 
employment, provided that the employee has been employed continuously for one month or more, be entitled to pay in 
lieu of annual leave on a pro-rata basis for each completed month of service. 

23.8 Remote employees 
Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 
South Latitude or in Carnarvon, will be entitled to, in the case of full time employees, 38 hours annual leave in addition to 
that prescribed in 23.1 or 23.2 or in the case of part-time employees, one week's annual leave in addition to that 
prescribed in 23.1 or 23.2 calculated on the basis of average weekly number of hours worked over the previous twelve 
months. 

24 PERSONAL LEAVE 
24.1 The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to 

casual employees.  The entitlements of casual employees are set out in clause 9.4 – Casual Employment. 
24.2 Definitions 
24.2.1 The term immediate family includes: 

(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the employee. A 
de facto spouse means a person of the opposite sex to the employee who lives with the employee as his or her 
husband or wife on a bona fide domestic basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee. 

24.3 Amount of Paid Personal Leave. 
24.3.1 Paid personal leave is available to an employee when they are absent: 

(1) due to personal illness or injury; or 
(2) for the purposes of caring for an immediate family or household member who is sick and requires the employee's 

care and support (carer's leave) or who requires care to an unexpected emergency; 
24.3.2 The amount of personal leave to which an employee is entitled depends on how long they have worked for the employer 

as indicated below: 
Length of time worked for the employer   Personal leave (hours) 
(1) In the first year of employment   Up to 76 hours per annum 
(2) From the second and subsequent   76 hours per annum 
 years of employment 
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24.4 Accumulation of personal leave 
24.4.1 First year of employment 
24.4.2 In the first year, unused personal leave accrues by the lesser of: 

(1) Seventy six hours less the total amount of personal leave taken during the year; or 
(2) the balance of the year’s unused personal leave. 

24.5 Second and subsequent years of employment 
24.5.1 In the second and subsequent years of employment, unused personal leave accrues by the lesser of: 

(1) Seventy six hours less the total amount of personal leave taken during the year; or 
(2) the balance of the year’s unused personal leave. 

24.5.2 Part-time employees will be entitled to personal leave on a pro-rata basis. 
24.6 Personal leave for personal injury or sickness 

An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

24.7 Personal leave to care for an immediate family or household member 
24.7.1 Subject to 24.7.2 and 24.7.3, a full-time employee is entitled to use their personal leave to care for members of their 

immediate family or household who are sick and require care and support or who require care due to an unexpected 
emergency. 

24.7.2 The entitlement in 24.7.1 is subject to the employee being responsible for the care and support of the person concerned. In 
normal circumstances an employee is not entitled to take leave for this purpose where another person has taken leave to 
care for the same person. 

24.7.3 Except as provided for in 24.7.4, not more than 76 hours of personal leave can be used in a year by an employee for the 
purposes set out in 24.7.1.  These limits apply to the employee’s total accrued personal leave which includes any untaken 
personal leave from the current year’s entitlement and any untaken personal leave which has accumulated from previous 
years. 

24.7.4 By agreement between an employer and an individual employee, the employee may access an additional amount of their 
accrued personal leave for the purposes set out in 24.7.1, beyond the relevant limit set out in 24.7.3. In such 
circumstances, the employer and the employee shall agree upon the additional amount that may be accessed. 

24.8 Employee must give notice 
24.8.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered starting 

time, unless he or she has a good reason for not doing so. 
24.8.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 
(2) how long the employee expects to be away from work. 

24.8.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer by 
telephone at the first opportunity. 

24.8.4 When taking leave to care for members of their immediate family or household who are sick and require care and support, 
or who require care due to an unexpected emergency, the notice must include: 

(1) The name of the person requiring care and support and their relationship to the employee; 
(2) The reasons for taking such leave; and 
(3) The estimated length of absence. 

24.9 Evidence supporting the claim 
24.9.1 When taking leave for personal illness or injury, the employee must, if required by the employer, establish by production 

of a medical certificate or statutory declaration, that the employee was unable to work because of injury or personal 
illness. 

24.9.2 When taking leave to care for members of their immediate family or household who are sick and require care and support, 
the employee must, if required by the employer, establish by production of a medical certificate or statutory declaration, 
the illness of the person concerned and that such illness requires care by the employee. 

24.9.3 When taking leave to care for members of their immediate family or household who require care due to an unexpected 
emergency, the employee must, if required by the employer, establish by production of documentation acceptable to the 
employer or a statutory declaration, the nature of the emergency and that such emergency resulted in the person 
concerned requiring care by the employee. 

24.10 The effect of workers’ compensation 
If an employee is receiving workers’ compensation payments, he or she is not entitled to personal leave. 
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24.11 Personal leave during annual leave 
24.11.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal ill 

health or injury during the time when he/she is absent on annual leave and an employee may apply for and the employer 
shall grant paid personal leave in place of paid annual leave. 

24.11.2 Application for replacement shall be made within seven days of resuming work and then only if the employee was 
confined to his/her place of residence or a hospital as a result of his/her personal ill health or injury for a period of five 
consecutive working days or more and he/she produces a certificate from a registered medical practitioner that he/she was 
so confined. Provided that the provisions of this paragraph do not relieve the employee of the obligation to advise the 
employer in accordance with 24.5 of this clause if he/she is unable to attend for work on the working day next following 
his/her annual leave. 

24.11.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to which the 
employee was entitled at the time he/she proceeded on annual leave and shall not be made with respect to fractions of a 
day. 

24.11.4 Where paid personal leave has been granted by the employer in accordance with 24.11.1, 24.11.2 and 24.11.3 of this 
subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid personal leave 
and the replaced annual leave may be taken at another time mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next period of annual leave or, if termination occurs before then, be 
paid for in accordance with the provisions applying to annual leave. 

24.11.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in clause 23 - Annual leave, shall be deemed to have been paid with 
respect to the replaced annual leave. 

24.12 Unpaid personal leave 
Where an employee has exhausted all paid personal leave entitlements, they are entitled to take unpaid personal leave to 
care for members of their immediate family or household who are sick and require care and support or who require care 
due to an unexpected emergency. The employer and the employee shall agree on the period. In the absence of agreement, 
the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, provided the 
requirements of 24.8 and 24.9 are met. 

24.13 Casual employment 
Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
subclause 9.5. 

25 BEREAVEMENT LEAVE 
25.1 Paid leave entitlement 
25.1.1 Death in Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production of 
satisfactory evidence (if required by the employer), or the death in Australia of either a member of the employee's 
immediate family or household. 

25.1.2 Death outside Australia 
A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production of 
satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the employee's 
immediate family or household, where the employee travels outside Australia to attend the funeral. 

25.1.3 Part-time employees 
A part-time employee is entitled to take three days bereavement leave on the same basis as prescribed for full-time 
employees in 25.1.1 and 25.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

25.1.4 Unpaid leave 
Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave. The employer and the employee should agree on the length of the unpaid leave. 
In the absence of agreement, a full-time employee is entitled to take up to three days unpaid leave, provided the 
requirements of 25.1.1 and 25.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 25.1.3 are met. 

25.1.5 Indigenous Australians 
Employees who are Indigenous Australians will be entitled to extended bereavement leave in accordance with the 
requirements of their culture and community.  Provided that the extended leave will total no more than five days leave. 

26 PARENTAL LEAVE 
26.1.1 Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
26.1.2 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to other casual 

employees. 
26.1.3 An eligible casual employee means a casual employee: 
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(1) employed by an employer on a regular and systematic basis for several periods of employment or on a regular and 
systematic basis for an ongoing period of employment during a period of at least 12 months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing employment. 
26.1.4 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis (including 

any period of authorised leave or absence). 
26.1.5 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

26.1.6 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, other than 
in accordance with this clause. 

26.2 Definitions 
26.2.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a child where 

child means a person under school age who is placed with the employee for the purpose of adoption, other than a child or 
step-child of the employee or of the spouse of the employee or a child who had previously lived continuously with the 
employee for a period of six months or more. 

26.2.2 Subject to 26.2.3, in this clause, spouse includes a de facto or former spouse. 
26.2.3 In relation to 26.12, spouse includes a de facto spouse but does not include a former spouse. 
26.3 Basic entitlement 
26.3.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental leave on a 

shared basis in relation to the birth or adoption of their child. For females, maternity leave may be taken and for males, 
paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

26.3.2 Subject to 26.9, parental leave is to be available to only one parent at a time, except that both parents may simultaneously 
access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

26.4 Variation of Parental leave 
Where an employee takes leave under clause 26.3.1 or 26.5.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to their employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 26.3.1 or 26.5.1(2). 

26.5 Right to Request 
26.5.1 An employee entitled to parental leave pursuant to the provisions of clause 26.3 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in clauses 26.3.2(1) and 26.3.2(2) up to a 

maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 26.3.1 by a further continuous period of leave 

not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

26.5.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the request is 
genuinely based on the employee’s parental responsibilities, may only refuse the request on reasonable grounds related to 
the effect on the workplace or the employer’s business.  Such grounds might include cost, lack of adequate replacement 
staff, loss of efficiency and the impact on customer service. 

26.6 Employees request and the employer’s decision to be in writing 
The employee’s request and the employer’s decision made under clauses 26.5.1(2) and 26.5.1(3) must be recorded in 
writing. 

26.7 Request to return to work part-time 
Where an employee wishes to make a request under clause 26.5, such a request must be made as soon as possible but no 
less than seven weeks prior to the date upon which the employee is due to return to work from parental leave. 

26.8 Maternity leave 
26.8.1 An employee must provide notice to the employer in advance of the expected date of commencement of parental leave. 

The notice requirements are: 
(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating that the 

employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to be taken - at 

least four weeks. 
26.8.2 When the employee gives notice under 26.8.1 the employee must also provide a statutory declaration stating particulars of 

any period of paternity leave sought or taken by her spouse and that for the period of maternity leave she will not engage 
in any conduct inconsistent with her contract of employment. 
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26.8.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the birth 
occurring earlier than the presumed date. 

26.8.4 Subject to 26.3.1 and unless agreed otherwise between the employer and employee, an employee may commence parental 
leave at any time within six weeks immediately prior to the expected date of the birth. 

26.8.5 Where an employee continues to work within the six week period immediately prior to the expected date of birth, or 
where the employee elects to return to work within six weeks after the birth of the child, an employer may require the 
employee to provide a medical certificate stating that she is fit to work on her normal duties. 

26.9 Special maternity leave 
26.9.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity leave, 

the employee may take unpaid special maternity leave of such period as a registered medical practitioner certifies as 
necessary. 

26.9.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee may be 
entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

26.9.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid sick leave 
to which she is then entitled and such further unpaid special maternity leave as a registered medical practitioner certifies 
as necessary before her return to work. The aggregate of paid sick leave, special maternity leave and parental leave, 
including parental leave taken by a spouse, may not exceed 52 weeks. 

26.10 Recommencement date 
Where leave is granted under 26.8.4, during the period of leave an employee may return to work at any time, as agreed 
between the employer and the employee provided that time does not exceed four weeks from the recommencement date 
desired by the employee. 

26.11 Paternity leave 
26.11.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant and the 
expected date of birth, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 26.3.2(1), 26.3.2(2) and 

26.5.2, a statutory declaration stating: 
(4) he will take that period of paternity leave to become the primary care-giver of a child; 
(5) particulars of any period of maternity leave sought or taken by his spouse; and 
(6) that for the period of paternity leave he will not engage in any conduct inconsistent with his contract of 

employment. 
26.11.2 The employee will not be in breach of 26.11.1 if the failure to give the required period of notice is because of the birth 

occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
26.12 Adoption leave 
26.12.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption leave and 

the period of leave to be taken. An employee may commence adoption leave prior to providing such notice, where 
through circumstances beyond the control of the employee, the adoption of a child takes place earlier. 

26.12.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with their contract 

of employment. 
26.12.3 An employer may require an employee to provide confirmation from the appropriate government authority of the 

placement. 
26.12.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will notify the 

employer immediately and the employer will nominate a time not exceeding four weeks from receipt of notification for 
the employee's return to work. 

26.12.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of notice if such 
failure results from a requirement of an adoption agency to accept earlier or later placement of a child, the death of a 
spouse, or other compelling circumstances. 

26.12.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory interviews 
or examinations as are necessary as part of the adoption procedure. The employee and the employer should agree on the 
length of the unpaid leave. Where agreement cannot be reached, the employee is entitled to take up to two days unpaid 
leave. Where paid leave is available to the employee, the employer may require the employee to take such leave instead. 

26.13 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under clause 26.5. 
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26.14 Transfer to a safe job 
26.14.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising out of the 

pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the employee to continue 
at her present work, the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the commencement of maternity leave. 

26.14.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the employee, to 
commence parental leave. 

26.15 Returning to work after a period of parental leave 
26.15.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks prior to the 

expiration of the leave. 
26.15.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave. In the case 

of an employee transferred to a safe job pursuant to 26.14 the employee will be entitled to return to the position they held 
immediately before such transfer. 

26.15.3 Where such position no longer exists but there are other positions available which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position as nearly comparable in status and pay to that of their 
former position. 

26.16 Replacement employees 
26.16.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted or 

transferred, as a result of an employee proceeding on parental leave. 
26.16.2 Before an employer engages a replacement employee the employer will inform that person of the temporary nature of the 

employment and of the rights of the employee who is being replaced. 
26.17 Communication During Parental Leave 
26.17.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at the 

workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or responsibility 

level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave. 
26.17.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return to work 
and whether the employee intends to request to return to work on a part-time basis. 

26.17.3 The employee shall also notify the employer of changes of address or other contact details which might affect the 
employer’s capacity to comply with 26.17.1. 

27 LONG SERVICE LEAVE 
27.8 Long service leave entitlement 

All employees will be entitled to paid long service leave in accordance with the legislation applying in Western Australia. 
28 JURY SERVICE 
28.1.1 Reimbursement for jury service 

An employee required to attend for jury service during his/her ordinary working hours will be reimbursed by the 
employer an amount equal to the difference between the amount paid in respect of attendance for such jury service and 
the amount of wages the employee would have received in respect of the ordinary time the employee would have worked 
had the employee not been on jury service. 

28.1.2 Notification of jury service 
An employee will notify the employer as soon as possible of the date upon which the employee is required to attend for 
jury service. 

28.1.3 Proof of attendance at jury service 
Further, the employee will give the employer documentary proof of attendance, the duration of such attendance and the 
amount received in respect of such jury service. 

29 PUBLIC HOLIDAYS 
29.1 Public holidays entitlement 
29.1.1 An employee will be entitled to holidays on the following days: 

(1) New Year’s Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; 
(2) As prescribed in Western Australia: Australia Day, Anzac Day, Queen’s Birthday,  Labour Day and Foundation 

Day. 
29.1.2 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof will be observed on 27 December. 
29.1.3 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof will be observed on 28 December. 
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29.1.4 When New Year’s Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof will be observed 
on the next Monday. 

29.2 Additional public holidays 
29.2.1 Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 

29.1.1 above, those days will constitute additional holidays for the purpose of this award. 
29.3 Public holidays - penalty rates 
29.3.1 When an employee is required to be on duty on any of the public holidays the employee will be entitled to payment as 

follows: 
(1) When an employee is required to be on duty on any of the holidays such employee will be allowed payment for 

all time worked at the rate of double time and one half; or 
(2) By agreement, between the employer and the employee concerned, the employee may be granted time off in 

ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 
29.4 Rostered day off falling on a public holiday 
29.4.1 When a public holiday other than Easter Saturday falls on an employee’s rostered day off, such employee will be entitled 

to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the employee and the employer. 
29.5 Ability to substitute another day 
29.5.1 An employer and his or her employees may agree to substitute another day for any prescribed holiday in this clause. For 

this purpose, the consent of the majority of affected employees will constitute agreement. 
29.5.2 The National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any of the specified 

holidays contained therein. The holiday on which work is to be performed in lieu of National Aboriginal Day of 
Celebration is to be agreed between the employer and the employee concerned. Any dispute about the operation of this 
provision is to be resolved in accordance with the disputes resolution procedures provided in this award. 

30 ABORIGINAL AND TORRES STRAIT ISLANDER CEREMONIAL LEAVE 
30.1.1 An employee who is legitimately required by the employee's Aboriginal or Torres Strait Islander tradition to be absent 

from work for ceremonial purposes will be entitled to up to ten working days unpaid leave in any one year. The employee 
will be able to establish to the employer that the employee has an obligation under Aboriginal or Torres Strait Islander 
custom and/or traditional law to participate in ceremonial activities will be granted such leave without pay for a maximum 
period of ten days per year, or for such extension granted by the employer. Such leave will not affect the employee's 
entitlement to bereavement leave prescribed by clause 25.5 of this award. 

30.1.2 Approval of all Aboriginal and Torres Strait Island Ceremonial leave will be subject to the employer's convenience and 
will not unreasonable affect the operation of the project concerned but will not be unreasonably withheld. 

31 NAMED PARTIES TO THE AWARD 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Aboriginal Alcohol and Drug Service (AADS) (Inc) employed at the Refuge Service known as “Wooree Miya”. 
Agencies for South West Accommodation Inc.  
Goldfields Women’s Refuge 
Lucy Saw Women’s Refuge 
Nardine Wimmin’s Refuge 
Orana Women’s Refuge 
Pat Thomas Memorial Community House 
South West Refuge Inc. 
Swan Emergency Accommodation Incorporated 
Zonta House 
32 LIBERTY TO APPLY 

Liberty to apply is reserved for any employer, who, as a consequence of being bound by this Interim Award, needs to 
reduce and/or postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  
The merit of the application shall be determined in the light of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested.  The impact on employment at the enterprise level of the increase in labour 
costs is a significant factor to be taken into account in assessing the merit of the application. 
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Applicant Mr D Schapper (of counsel) 
Respondent Mr S White (as agent) on behalf of the Shire of Toodyay 

Mr S Bibby (as agent) on behalf of the respondents who have filed warrants 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant, Mr S White as agent on behalf of the Shire of Toodyay 
and Mr S Bibby as agent on behalf of the respondents who have filed warrants, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Local Government Officers’ (Western Australia) Interim Award 2011 be made in accordance with the 
following schedule and that such award shall have effect on and from 25 March 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
 

SCHEDULE 
PART 1 - APPLICATION AND OPERATION OF AWARD 

1. - AWARD TITLE 
This award shall be referred to as the Local Government Officers’ (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of Award 
1. Award Title 
2. Arrangement 
3. Area, Scope and Duration of This Award 
4. Definitions 
5. Minimum Adult Award Wage 
6. Availability of Award 
PART 2 – Award Flexibility 
7. Enterprise Flexibility 
8. Facilitative Provisions 
PART 3 – Consultation and Dispute Resolution 
9. Disputes Settlement Procedure 
PART 4 – Employment Relationship, Duties and Related Arrangements 
10. Contract of Employment 
11. Appointment and Probation 
12. Redundancy 
PART 5 – Salaries and Related Matters 
13. Salaries – Minimum Annual 
14. Relieving and Higher Duties 
15. Classification/Reclassification of Positions 
16. National Training Wage 
17. Allowances 
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18. Local Authority Elections 
PART 6 – Hours of Work, Breaks, Overtime, Shift Work, Weekend Work 
19. Hours 
20. Additional Rates for Ordinary Hours of Work 
21. Shift Work 
22. Overtime 
23. Standby for Work 
PART 7 – Leave of Absence and Public Holidays 
24. Annual Leave 
25. Personal Leave 
26. Bereavement Leave 
27. Parental Leave 
28. Public Holidays 
PART 8 – Transfers, Travelling and Working Away From Usual Place of Work 
29. Reimbursement of Accommodation and Camping Expenses 
30. Travelling Expense Reimbursement 
PART 9 – Staff Development, Training and Related Matters 
31. Staff Development/Performance Review 
32. Named Parties to Award 
33. Named Respondents 

3. - AREA, SCOPE AND DURATION OF THIS AWARD 
3.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not. 
3.2 This award shall not apply to employees employed by employers who are national system employers, as defined by the 

Fair work Act 2009. 
3.3 This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 

4. - DEFINITIONS 
4.1 Airport Officer shall mean an Officer appointed by the employer whose duties include use of the Reporting Officers 

Handbook, the care of the employer’s Airport facilities and who may also be responsible for the oversight of the use and 
conduct of the operation of such facilities and associated facilities and installations.  Staff supervision may also be a 
requirement of the position. 

4.2 Commission shall mean the Western Australian Industrial Relations Commission. 
4.3 Community Services Officer (Welfare and ancillary services) shall mean a person engaged by a respondent whose role is 

to encourage, promote or conduct community pursuits and whose aim is the maintenance or improvement of general 
social and living standards with regard to family support, services, income, welfare, employment, education, health, 
housing, children, youth, aged and domiciliary services, or who is primarily concerned with the social and living 
standards in the community and shall include an Assistant Community Services Officer. 

4.4 Community Services Officer (recreation) shall mean a person engaged by a respondent whose role is to initiate, 
coordinate, encourage, promote or conduct recreational activities within a community and shall include an assistant in 
relation to such functions and recreation centre and swimming pool staff.  Provided that this definition does not include a 
person employed in a clerical capacity, for example Cashier/Receptionist in a Recreation/Aquatic Centre. 

4.5 Community Services Officer (Arts, Theatre and Museum) shall mean a person engaged by a respondent whose role is to 
raise the community's awareness of existing programmes, exhibitions, events, groups and organisations relative to arts 
and to encourage a positive and continuing interest in the arts within a community. 
An Officer may be a Theatre Manager who is responsible for the supervision of Theatre workers and coordination and 
promotion of activities of the Theatre or a Museum Supervisor who is responsible for the overall supervision, care and 
maintenance of an employer’s Museum. 

4.6 Law Enforcement Officer shall mean an employee employed to patrol within the geographical confines of a Local 
Authority for the purpose of watching, protecting or inspecting all property belonging to the Local Authority and/or to 
enforce one or more of the Authority's By-Laws or any Acts of Parliament which that Authority is empowered to enforce. 

4.7 Local Authority, Authority, Local Government and Employer shall mean a respondent to this award or body to whom the 
award applies. 

4.8 Officer or Employee shall mean a person appointed by a Local Authority to one of the classifications in this award, a 
person engaged by a Local Authority as a Trainee in accordance with Clause 16. – National Training Wage, and any other 
person appointed by a Local Authority to a non-elective office necessary to the proper carrying out of the power and 
duties imposed upon the Local Authority by the Local Government Act 1995, its successor and/or any other Act. 

4.9 Service wherever appearing in the award shall, besides actual working service, include time for which the employee is 
entitled to claim sick pay or time spent on holidays or annual leave as prescribed by this award.  Any other time in respect 
of which an employee is absent from work shall not count as service but this does not mean that such other absence will 
necessarily break continuity of service. 

4.10 Supervisory Officer shall mean an Officer appointed to supervise and control a section (or sections) of the employer’s 
outside work force and may be required to participate in the preparation of budgets and estimates. 
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4.11 Union(s) shall mean the Western Australian Municipal, Administrative, Clerical and Services Union of Employees and/or 
the Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees. 

4.12 Week shall mean the maximum 38 averaged ordinary hours or such lesser period of average ordinary hours generally 
worked by an employee under his/her contract of employment in a seven day period. 

5. - MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
5.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
5.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall: 
5.8.1 Apply to all work in ordinary hours; 
5.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
5.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
5.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
5.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
5.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
6. - AVAILABILITY OF AWARD 

The employer shall make available a copy of this award to any employee on request. 
PART 2 - AWARD FLEXIBILITY 

7. - ENTERPRISE FLEXIBILITY 
7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more  efficiently according to its particular needs, the 
following process shall apply: 
7.1.1 A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace shall be established. 
7.1.2 For the purpose of the consultative process, the employees may nominate the Union or Unions bound by this 

award, or other representative, to represent them. 
7.1.3 Where agreement is reached an application shall be made to the Commission to register  the same. 
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8. - FACILITATIVE PROVISIONS 
8.1 Agreement to vary award provisions 

8.1.1 This award contains facilitative provisions which allow agreement between an employer and employees on how 
specific award provisions are to apply at the workplace or section or sections of it.  The facilitative provisions 
are identified in 8.2, 8.3 and 8.4. 

8.1.2 The specific award provisions establish both the standard award condition and the framework within which 
agreement can be reached as to how the particular provisions should be applied in practice.  Facilitative 
provisions are not to be used as a device to avoid award obligations nor should they result in unfairness to an 
employee or employees covered by this award. 

8.2 By individual agreement 
8.2.1 The following facilitative provisions can be utilised upon agreement between an employer and an employee 

provided that the agreement complies with 8.2.2 and 8.2.3: 
Subject matter Clause 
Part-time/job sharing 10.1.2(3) 
Annual leave loading 13.6.5 
Additional weeks leave 13.6.6 
Salary sacrifice 13.7 
Spread of hours 19.1.1 
Extended work cycles/hours of work 19.1.2 
Hours of work - Computer Operators/Information Technology 
Officers 

19.6 

Alternative working arrangements 19.10 
Display of roster 19.11 
Shift workers time in lieu for public holidays 21.7 
Change in rostered overtime 22.3.1(4) 
Time in lieu 22.4.1 
Ten hour break 22.5 
Agreed allowance in lieu of overtime 22.7 
Cash out of leave loading 24.1.3(2) 
Taking of leave 24.5 
The agreement reached must be recorded in the time and wage record kept by the employer. 

8.2.2 If an employee is a member of a Union bound by the award, the employee may be represented by the Union in 
meeting and conferring with the employer about the implementation of the facilitative provisions. 

8.2.3 The Union must be given a reasonable opportunity to participate in negotiations regarding the proposed 
implementation of a facilitative provision.  Union involvement does not mean that the consent of the Union is 
required prior to the introduction of agreed facilitative arrangements. 

8.3 Facilitation by majority or individual agreement 
8.3.1 Subject to 8.3.2 and 8.3.3, the following facilitative provisions can be utilised upon agreement between the 

employer and the majority of employees in the workplace or a section or sections of it or, the employer and an 
individual employee. 
Subject matter Clause 
Payment of salaries 13.3.3 
Hours of work 19.1.1 
Change of roster notice 21.8 
Substitution of public holidays 28.4.1 

8.3.2 Majority agreement 
Where agreement has been reached with the majority of employees in the workplace or a section or sections of 
it to implement a facilitative provision in 8.3 the employer may not implement that agreement unless: 
(1) it complies with 8.2.1, 8.2.2 and where specified in 8.5; or 
(2) agreement has been reached with each individual employee to be covered by the facilitative provision. 

8.3.3 Individual agreement 
Where no agreement has been sought by the employer with the majority of employees in accordance with 8.3.2, 
the employer may seek to reach agreement with individual employees in the workplace, and such agreement 
will be binding on individual employees provided it complies with 8.2.1 and 8.2.2 and provided that the 
agreement is only with an individual employee or a number of individuals less than the majority in the 
workplace or a section or sections of it. 

8.4 Facilitation by majority agreement 
8.4.1 The following facilitative provisions may only be utilised upon agreement between the employer and the 

majority of employees in the workplace or a section or sections of it. 
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Subject matter Clause 
Hour shifts 19 
Additional rates for ordinary hours of work 20 
Period and payment of annual leave 24.1 
Christmas closedown 24.6 
Public holiday shifts 28.6 

Where agreement has been reached with the majority of employees in the workplace, or a section or sections of 
it, to implement a facilitative provision in 8.4.1, that agreement shall be binding on all such employees, 
provided the requirements of 8.2.1 and 8.2.2 and where specified in 8.5 have been met. 

8.4.2 Additional safeguard 
(1) An additional safeguard applies to: 

Subject matter Clause 
Period or payment of wages 13.3 
Additional rates for ordinary hours of work 20 

(2) The additional safeguard requires that the Unions which are party to the award and which have 
members employed at an enterprise covered by the award shall be informed by the employer of the 
intention to use the facilitative provision and shall be given a reasonable opportunity to participate in 
the negotiations regarding its use.  Union involvement in this process does not mean that the consent 
of the Union is required prior to the introduction of agreed facilitative arrangements at the enterprise. 

8.5 Majority vote at the initiation of the employer 
A vote of employees in the workplace, or a section or sections of it, taken in accordance with 8.3 or 8.4, to determine if 
there is majority employee support for implementation of a facilitative provision, will be of no effect, unless taken with 
the agreement of the employer. 

8.6 Dispute over facilitation 
In the event that a dispute or difficulty arises over the implementation or continued operation of a facilitative provision, 
the matter will be handled in accordance with the dispute resolution procedure in Clause 9. - Disputes Settlement 
Procedure. 

PART 3 - CONSULTATION AND DISPUTE RESOLUTION 
9. - DISPUTES SETTLEMENT PROCEDURE 

9.1 Subject to the provision of the Industrial Relations Act 1979 any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, between a respondent employer and the Union or a respondent employer and his/her 
employees, shall be settled in accordance with the procedures set out herein. 

9.2 Where an employee or a group of employees raises the matter, the following steps shall be observed: 
9.2.1 The employee(s) concerned shall discuss the matter with the immediate supervisor.  If the matter cannot be 

resolved at this level the supervisor shall, within three days, refer the matter to a more Senior Officer nominated 
by the employer and the employee(s) shall be advised accordingly. 

9.2.2 The Senior Officer shall, if he/she is able, answer the matter raised within one week of it being referred to 
him/her and, if he/she is not so able, shall refer the matter to the employer for its attention, and the employee(s) 
shall be advised accordingly. 

9.2.3 Role of nominated representative 
(1) If the matter has been referred in accordance with 9.2.2 the employee(s) shall nominate their 

representative, so that he/she may have the opportunity of discussing the matter with the employer. 
(2) The employer shall, as soon as practicable after considering the matter before it, advise the 

employee(s) and the nominated representative of its decision.  Provided, that such advice shall be 
given within five weeks of the matter being referred to the employer. 

9.2.4 Should the matter remain in dispute after the above processes have been exhausted either party may refer the 
matter to the Commission for conciliation in the first instance and determination by arbitration if conciliation 
fails to resolve the dispute. 

9.3 Settlement of dispute - training leave 
9.3.1 A Union delegate/shop steward (or other employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an 
accredited training provider and, approved by the Union on the following conditions: 
(1) the scope, content and level of the courses are directed to the enhancement of the operation of the 

settlement of dispute/dispute resolution procedure; 
(2) reasonable notice (30 days) is given by the Union delegate/shop steward or another workplace 

representative; 
(3) the taking of leave is arranged having regard to the operational requirements of the employer; 
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(4) the Union delegate/shop steward or another workplace representative taking such leave shall be paid 
all ordinary time earnings which normally become due and payable during the period of leave; 

(5) leave of absence granted pursuant to this clause shall count as service for all purposes of this award. 
PART 4 - EMPLOYMENT RELATIONSHIP, DUTIES AND RELATED ARRANGEMENTS 

10. - CONTRACT OF EMPLOYMENT 
10.1 Continuing employment 

10.1.1 Full-time 
A full-time Officer shall mean an Officer who is engaged to work the standard ordinary hours of an authority in 
accordance with Clause 19. - Hours. 

10.1.2 Part-time/job sharing 
(1) A part-time Officer shall mean an Officer who works regularly for less than the standard ordinary 

hours in any week. 
(2) An Officer so employed shall receive payment for salary, annual leave, sick leave and location 

allowance as prescribed by this award on a pro rata basis in the same proportion as the number of 
hours usually worked each week bears to the standard ordinary hours prescribed for the classification 
of work performed. 

(3) By agreement an employer and employee may vary the agreed hours of work. In the event that an 
employer seeks to vary the agreed hours of work without the consent of the employee the appropriate 
notice as prescribed by 10.3.1 hereof shall be given. Provided, however, that the employer and the 
employee may agree to a lesser period of notice. 

10.2 Non-continuing employment 
10.2.1 Casual employment 

(1) A casual Officer shall be paid an hourly rate determined by adding a loading of 20% to the ordinary 
hourly rate of pay for the classification of work performed in addition to any other penalty rate 
payable for the hours of work performed. 

(2) A casual Officer shall not be entitled to the benefits of Clause 24. - Annual Leave, Clause 25. - 
Personal Leave, Clause 27. - Parental Leave and Clause 28. - Public Holidays of this award. 

(3) Where a casual Officer is entitled to the provisions of clause 17.2, such payment shall be made on a 
pro rata basis. 

(4) Casual Officers shall not be engaged in excess of 36 weeks, unless otherwise agreed between the 
employer and the Union. 

(5) The services of a casual Officer shall be terminated by one hour's notice given on any day by either 
side, or by payment, on any day by either side, of one hour's wages in lieu of such notice. 

10.2.2 Temporary employment 
(1) A temporary appointment shall mean an Officer employed for a specific project or program which the 

employer indicates at the time of engagement may not be ongoing or an Officer appointed to a 
position which the employer has reason to believe has a duration of less than twelve months, provided 
that the employer and the appropriate Union can agree in writing upon an extension beyond the twelve 
month period. 

(2) The salary to be paid to an Officer employed on the basis of a temporary appointment shall be the 
appropriate award rate, or in the absence of an award rate, a rate agreed to by the employer and Union. 

(3) An Officer employed on the basis of a temporary appointment shall be advised of his/her period of 
employment, hours of work salary and classification in writing prior to the commencement of 
employment. 

(4) This clause does not apply to an Officer who is replacing an Officer on parental leave. 
(5) A temporary Officer may be employed on a part-time basis. 

10.2.3 Fixed term contracts 
(1) Fixed term contracts shall apply to an Officer who is engaged for a specific project or for a specific 

period. 
(2) A fixed term contract may have a renewable clause that can be agreed between the parties. 
(3) Prior to a fixed term contract being entered into between an employer and an employee, the employer 

shall notify in writing the Western Australian Municipal, Administrative, Clerical and Services Union 
of Employees and where applicable, the Association of Professional Engineers, Australia (Western 
Australian Branch) Organisation of Employees. 

10.2.4 Caring responsibilities 
(1) Subject to the evidentiary and notice requirements in clause 25.5 casual employees are entitled to not 

be available to attend work, or to leave work if they need to care for members of their immediate 
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family or household who are sick and require care and support, or who require care due to an 
unexpected emergency, or the birth of a child, or upon the death in Australia of an immediate family 
or household member. 

(2) The employer and the employee shall agree on the period for which the employee will be entitled to 
not be available to attend work.  In the absence of agreement, the employee is entitled to not be 
available to attend work for up to 48 hours (i.e. two days) per occasion.  The casual employee is not 
entitled to any payment for the period of non-attendance. 

(3) An employer must not fail to re-engage a casual employee because the employee accessed the 
entitlements provided for in this clause.  The rights of an employer to engage or not to engage a casual 
employee are otherwise not affected. 

10.3 Notice of Termination 
10.3.1 Subject to the provisions of the Local Government Act 1995, as amended, and the Health Act 1911, as amended, 

the period of notice to be given by the Local Authority to an Officer other than a Casual Officer to terminate the 
contract of service shall be: 
(1) In the case of a Chief Executive Officer, or an Executive Officer who reports to the Chief Executive 

Officer; four weeks, or other notice as required by the contract of employment. 
(2) In order to terminate the employment of an employee the employer must give to the employee the 

period of notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

(3) In addition to the notice in 10.3.1(2), employees over 45 years of age at the time of the giving of the 
notice with not less than two years continuous service, are entitled to an additional week's notice. 

(4) Payment in lieu of the prescribed notice in 10.3.1(1) and 10.3.1(2) must be made if the appropriate 
notice period is not required to be worked.  Provided that employment may be terminated by the 
employee working part of the required period of notice and by the employer making payment for the 
remainder of the period of notice. 

(5) The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if 
the employee's employment had continued until the end of the required period of notice, the employer 
would have become liable to pay to the employee because of the employment continuing during that 
period.  That total must be calculated on the basis of: 
(a) the employee's ordinary hours of work (even if not standard hours); and 
(b) the amounts ordinarily payable to the employee in respect of those hours, including (for 

example) allowances, loading and penalties; and 
(c) any other amounts payable under the employee's contract of employment. 

(6) The period of notice in this clause does not apply: 
(a) in the case of dismissal for serious misconduct; 
(b) to apprentices; 
(c) to employees engaged for a specific period of time or for a specific task or tasks; 
(d) to trainees whose employment under a traineeship agreement or an approved traineeship is 

for a specified period or is, for any other reason, limited to the duration of the agreement; or 
(e) to casual employees. 

(7) Continuous service is defined in 10.7. 
10.4 Notice of termination by an employee 

10.4.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 
and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

10.4.2 If an employee fails to give the notice specified in 10.3.1(2) the employer has the right to withhold monies due 
to the employee to a maximum amount equal to the amount the employee would have received under 10.3.1(5). 

10.5 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 
without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.6 Transmission of business 
Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 
that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
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into account when calculating notice of termination.  However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

10.7 Continuity of service 
Continuous service shall include: 
10.7.1 any absence of the employee from duty if leave of absence has been granted by his/her employer; 
10.7.2 the absence of the employee on account of national service if by operation of regulation four of the Local 

Government (Long Service Leave) Regulations, the period of absence is deemed to be included in the service of 
the employee for the purposes of these regulations; 

10.7.3 there being a period of time between the employee leaving the service of one employer and entering the service 
of another employer if the period is used for recreation leave or as travelling time and does not exceed: 
(1) the period in respect of which payment has been made by the first mentioned employer in lieu of the 

employee’s accrued and pro rata leave entitlements; or 
(2) two weeks; 
whichever is the longer. 

11. - APPOINTMENT AND PROBATION 
11.1 The employer may elect to apply a probationary period of employment in which case the Officer shall be informed prior 

to engagement.  The probationary period will be appropriate to the duties and the responsibilities of the position. 
11.2 Where the procedures in this clause are to apply to an Officer, the Officer shall be informed in writing prior to 

engagement.  Should the procedures not apply an Officer shall be regarded as confirmed as to the type of employment 
upon which the Officer was engaged. 

11.3 During the probationary period, an employer desiring to terminate the services of an Officer shall give to such Officer one 
week's notice, or in lieu thereof, the employer shall pay to the Officer one week's salary. 

11.4 After the successful completion of the probationary period the Officer shall be notified in writing that he/she has 
continuing employment status. 

12. - REDUNDANCY 
12.1 Definitions 

12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
12.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 

exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 Severance pay 

An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
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Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 12.1.5. 

12.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week’s pay is defined in 12.1.5 

12.3.3 Continuity of service shall be calculated in the manner prescribed by clause 10.7. 
12.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if 

employment with the employer had proceeded to the employee's normal retirement date. 
12.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 

redundancy situation in accordance with the Commission’s Termination, Change and Redundancy General 
Order [2005 WAIRC 01715]. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 10.4.  In this circumstance the employee will be entitled to receive the benefits and 
payments they would have received under this clause had they remained with the employer until the expiry of the notice, 
but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2 This provision does not apply in circumstances involving transmission of business as set out in clause 10.6. 

12.6 Job search entitlement 
12.6.1 During the period of notice of termination given by the employer in accordance with clause 10.5, an employee 

shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of 
seeking other employment. 

12.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

12.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 10.5 
12.7 Transmission of business 

12.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 
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(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

12.7.2 The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

12.8 Employees exempted 
This clause does not apply to: 
12.8.1 employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
12.8.2 probationary employees; 
12.8.3 apprentices; 
12.8.4 trainees; 
12.8.5 employees engaged for a specific period of time or for a specified task or tasks; or 
12.8.6 casual employees. 

12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay.  An application 
for such variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Subclauses 12.10.2 and 12.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

12.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 - SALARIES AND RELATED MATTERS 
13. - SALARIES - MINIMUM ANNUAL 

13.1 The minimum annual rate of salary to be paid to Officers shall be in accordance with the rates set out in this clause. 
13.2 An Officer shall have the right to request a review of his/her classification, grading or salary which he/she considers is 

incorrect. 
13.3 Payment of salaries 

13.3.1 Payment of salaries shall, at the discretion of the employer, be made at least fortnightly. 
13.3.2 For the purpose of the calculation and payment of salaries, the weekly salary shall be calculated as 1/52nd of an 

annual salary. 
13.3.3 Salaries shall be paid into a bank account or any other account, nominated and available to the employee unless 

such form of payment is impractical.  Nothing in this clause shall prevent an employer and an employee from 
adopting a mutually agreed alternative method of paying salaries each pay period. 

13.3.4 The employer shall reimburse an Officer for bank charges incurred as a result of his/her salary being paid into a 
financial institution. 

13.4 Incremental progression 
13.4.1 At the conclusion of each twelve month period following appointment to their classification or entry into a 

classification level, Officers shall be eligible for incremental progression if: 
(1) The Officer has given satisfactory service over the preceding twelve months; and 
(2) The Officer has acquired and is required by the employer to utilise new and/or enhanced skills within 

the ambit of the level definition for his/her position or other skills where agreed at the staff 
development/performance review, and this has been certified in writing following, and as part of, the 
assessment process. 

(3) In cases where the review is delayed the anniversary date shall not be changed and the increase, if any, 
will be paid retrospectively to the anniversary date. 

(4) Movement to a higher level or classification shall only occur by way of promotion or reclassification. 
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13.5 General minimum salary scale 
The following is the general scale of minimum annual salary rates payable, listed opposite level and the scale numbers 
referred to elsewhere in this award. 
Level Age Rate 
Level 1 16 years and under 23,709 
 17 years 25,086 
 18 years 27,082 
 19 years 29,087 
 20 years 31,073 
 Adult 32,520 
Level   
Level 2  33,752 
  34,497 
  35,583 
  36,682 
Level 3  37,662 
  38,294 
  38,926 
  39,559 
Level 4  40,571 
  40,996 
  41,599 
  42,515 
Level 5  43,635 
  44,281 
  44,801 
  45,665 
Level 6  46,293 
  47,346 
  48,137 
  49,055 
Level 7  49,963 
  50,980 
  51,819 
  52,419 
Level 8  53,496 
  54,335 
  55,173 
  56,012 
Level 9  57,679 
  58,643 
  59,688 
  60,772 

13.6 Negotiated salaries 
13.6.1 A Senior Officer not covered by 13.5, (including the Chief Executive Officer and other Executive Officers not 

traditionally covered by the General salary scale), will be entitled to negotiate his/her salary at least once every 
two years. 

13.6.2 The salary negotiated will not be less than it would be if covered by the General minimum salary scale at the 
time of negotiations, nor will it be less than the following minima: 
 Chief Executive Officer Executive Officer 
A $60,252 (paid as per general minimum salary scale) 
B $62,240 (paid as per general minimum salary scale) 
C $67,839 $67,839 
D $73,440 $73,440 
(1) The following examples, being the guide for determining the relevant grade for Local Governments: 

A Shire of Cue 
B Shire of Collie/Town of Bassendean/Shire of Manjimup 
C Cities of Belmont/Bunbury 
D Cities of Rockingham/Bayswater/Gosnells and Larger 

13.6.3 The negotiated salary will take into account the range of responsibilities inherent in the position including the 
size of the organisation as measured by revenue, number of employees, population, or any other relevant 
factors. 

13.6.4 The requirement to attend Council meetings, or work in excess of the standard number of ordinary hours each 
week, where such Officer is excluded from the provisions of Clause 22. - Overtime of this award may be a 
consideration. 
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13.6.5 The annual leave loading specified in clause 24.1.3 may be incorporated into the salary package. 
13.6.6 The additional weeks leave specified in clause 24.1.4(1) for Chief Executive Officers, Town or Shire Engineer 

or Environmental Health Officers may be incorporated into the salary package. 
13.6.7 Any requirement to deputise for higher positions and the extent this occurs may also be a consideration. 
13.6.8 At the request of the employee, his/her Union or association may participate in salary negotiations. 

13.7 Where agreed in writing between the employer and an employee, an employer may introduce remuneration packaging by 
way of salary sacrifice (including any negotiated salary allowable) and the terms and conditions of such a package shall 
not, when viewed objectively, be less favourable than the entitlements otherwise available under this award.  The 
employer shall ensure that the structure of any agreed package complies with taxation and other relevant laws.  Where an 
employer has adopted a policy providing a salary sacrifice option to employees, it shall advise new employees to whom 
this policy applies of their right to seek to negotiate a remuneration package through salary sacrifice. 

13.8 Workers eligible for a supported wage 
13.8.1 Eligibility criteria 

Employees covered by this clause will be those who are unable to perform the range of duties to the competence 
level required within the class of work for which the employee is engaged under this award, because of the 
effects of a disability on their productive capacity and who met the impairment criteria for receipt of a disability 
support pension.  (This clause does not apply to any existing employee who has a claim against the employer 
which is subject to the provisions of workers’ compensation legislation or any other provision of this award 
relating to the rehabilitation of employees who are injured in the course of their current employment). 

13.8.2 This clause defines the conditions which will apply to employees who because of the effects of a disability are 
eligible for a supported wage under the terms of this award.  In the context of this clause the following 
definitions will apply: 
(1) Supported wage system means the Commonwealth Government system to promote employment for 

people who cannot work at full award wages because of a disability. 
(2) Accredited assessor means a person accredited by the management unit established by the 

Commonwealth under the supported wage system to perform assessments of an individual’s 
productive capacity within the supported wage system. 

(3) Disability support pension means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to 
time, or any successor to that scheme. 

(4) Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

13.9 Supported wage rates 
13.9.1 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay 

prescribed by this award for the class of work which a fit person is performing according to the following 
schedule: 
Assessed capacity % of prescribed 

award rate 
10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

13.9.2 Provided that the minimum amount payable shall not be less than $73 per week. 
13.9.3 Where a person’s assessed capacity is 10% they shall receive a high degree of assistance and support. 

13.10 Assessment of capacity 
13.10.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and 
documents in an assessment instrument by either: 
(1) the employer and a Union party to the award in consultation with the employee or, if desired by any of 

these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the 

employee. 
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13.11 Lodgement of assessment instrument 
13.11.1 All assessment instruments under the conditions of 13.8, including the appropriate percentage of the award 

wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission. 
13.11.2 All assessment instruments shall be agreed and signed by the parties to the assessment, provided that a Union 

which is party to the award is able to lodge an objection to the Registrar by certified mail within ten working 
days. 

13.12 Review of assessment 
The assessment of the application percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the supported wage system. 

13.13 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same paid terms and conditions of employment as all other workers 
covered by this award paid on a pro rata basis. 

13.14 Workplace adjustment 
An employer wishing to employ a person under the provisions of 13.8 shall take reasonable steps to make changes in the 
workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working time 
arrangements and work organisation in consultation with other workers in the area. 

13.15 Trial period 
13.15.1 In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of the clause for a trial period not exceeding twelve weeks, except that in some cases 
additional work adjustment time (not exceeding four weeks) may be needed. 

13.15.2 During that trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

13.15.3 The minimum amount payable to the employee during the trial period shall be no less than $73 per week. 
13.15.4 Work trials should include reduction or training as appropriate to the job being trialled. 
13.15.5 Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under Assessment of capacity. 

14. - RELIEVING AND HIGHER DUTIES 
14.1 An Officer who is directed to perform the duties applicable to a higher graded position for a continuous period of not less 

than five working days and satisfactorily carries out the duties and responsibilities applicable at the time the relief is 
performed, shall be paid the minimum salary of the higher graded position during the whole time of performing such 
duties. 

14.2 If an Officer is directed to perform the duties applicable to the higher graded position on any subsequent occasion within 
twelve months, the Officer shall only have to perform those duties for one working day or more in order to become 
entitled to the minimum salary of the higher graded position.  Provided that this paragraph shall not apply to an Assistant 
Town or Shire Chief Executive Officer, an Assistant Engineer, or a Deputy City, Town or Shire Engineer or to any other 
Officer who in accordance with this award has negotiated a salary which takes into consideration the need to deputise. 

14.3 An Officer who is required to carry out part only of the duties of the higher position shall be paid at a rate as agreed 
between the Officer and the employer. 

14.4 Higher duties and leave 
Where an Officer, whilst acting in a higher classification position and in receipt of higher classification pay commences 
annual or sick leave, the Officer shall receive any payment to which he is entitled pursuant to this award at the higher 
classification rate if the Officer has been engaged on the higher duties continuously for three calendar months or more 
immediately preceding the taking of annual or sick leave. 

14.5 Higher duties and overtime 
When an Officer, whilst acting in a higher classification position and in receipt of any higher classification pay pursuant 
to this clause, performs such higher classification work outside his/her ordinary working hours, he/she shall receive any 
overtime payment to which he/she is entitled pursuant to this award, based on the higher classification rate. 

14.6 Higher duties and appointment 
An Officer, who is required to carry out the duties of a higher classification for a continuous period in excess of twelve 
months, shall be permanently appointed to that position.  Provided this may be extended by agreement between the 
parties. 

15. - CLASSIFICATION/RECLASSIFICATION OF POSITIONS 
15.1 Positions will be classified in accordance with the level definitions provided for in this award. 
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15.2 Job descriptions shall be used as the primary source of classifying positions. The position shall be evaluated and 
considered against the classification definitions. 

15.3 Any party may make a written request for a position reclassification on an annual basis or at the time of the Staff 
development review. Provided that where there are deemed to be exceptional circumstances an application may be lodged 
at any time. Should an Officer be successful in his/her position being reclassified the date of effect shall be the date of 
lodgement of the application. 

15.4 The grounds for which a request for review may be made are, having regard to the classification definitions as specified in 
the Second Schedule as follows: 
15.4.1 significant and identifiable changes in the nature and work value of the duties performed; 
15.4.2 significant increases in responsibilities; 
15.4.3 significant change in the skills, knowledge and experience required to undertake the duties. 

15.5 Within four weeks of receipt of the application, the employer shall supply the applicant with a written response detailing 
the outcome of the application. 

15.6 The applicant may request a Union or other representative to be party to any discussions. 
15.7 On initial appointment of an Officer, the employer shall give consideration to an Officer's previous relevant experience in 

order to ascertain the appropriate salary point for the position. 
15.8 Classification structure definitions 

15.8.1 LEVEL 1 
15.8.1 (1) Characteristics of the level 

(a) This level is an introductory level for employees with no previous experience in the position 
to be filled. 

(b) At this level, Officers work under close direction and undertake routine activities that 
require the practical application of basic skills and techniques in a support role. 

(c) General features at this level consist of performing clearly defined activities. Officers’ duties 
at this level will be closely monitored with instruction and assistance always available. 

(d) Freedom to act is limited by standards and procedures. 
(e) Positions at this level will involve Officers in extensive on the job training including 

familiarisation with the goals and objectives of the work section. 
(f) Age from fifteen to twenty and to include any special circumstances. 
(g) The entry point for adults with minimal skills or knowledge in Local Government or 

minimal relevant experience will be Level 1 Step 6.  Progression to Level 2 for such 
Officers will be automatic on the completion of twelve months satisfactory service. 

(h) Supervision of other staff is not a feature at this level. 
15.8.1 (2) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and training are needed to 
perform work at this level: 
(a) developing knowledge of the position policy and practices; 
(b) no formal qualifications required at this level; 
(c) it is desirable that Officers are studying for an appropriate certificate; 
(d) basic numeracy and written and verbal communication skills; 
(e) at this level, employers are expected to offer substantial on the job training. 

15.8.1 (3) Responsibilities 
To contribute to the operational objectives of the work area a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake routine activities; 
(b) become familiar with established practices and procedures; 
(c) learn basic interpersonal skills. 

15.8.1 (4) Organisational relationships 
 Employees at this level: 
(a) work under direct supervision. 

15.8.1 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) work outcomes are closely monitored; 
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(b) freedom to act is limited by work practices relevant to the area, and to specific instructions; 
(c) assistance readily available when problems arise; 
(d) no scope for interpretation. 

15.8.2 LEVEL 2 
15.8.2 (1) Characteristics of the level 

(a) At this level, Officers work under close direction and undertake routine activities that 
require the practical application of basic skills and techniques. 

(b) General features at this level consist of performing clearly defined activities with outcomes 
being readily attainable and clearly defined.  Officers’ duties at this level will be closely 
monitored with instruction and assistance being readily available. 

(c) Freedom to act is limited by standards and procedures.  However, with experience, Officers 
at this level may have sufficient freedom to exercise judgement in the planning of their own 
work within those confines. 

(d) Positions initially at this level will involve Officers in extensive on the job training including 
familiarisation with the goals and objectives of the work section. 

(e) Officers will be responsible for the timeliness of their work and required to use basic 
numeracy, written and verbal communication skills. 

(f) Supervision of other staff is not a feature at this level. 
15.8.2 (2) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) developing knowledge of the section/department function and operation; 
(b) adequate knowledge of work practices and policies of the relevant work area; 
(c) basic knowledge of procedures and equipment relevant to the work area; 
(d) basic numeracy, written and verbal communication skills relevant to the work area; 
(e) no formal qualifications required at this level; 
(f) at this level, employers are expected to offer continuing on the job training; 
(g) it is desirable that Officers are studying for an appropriate certificate or undertaking either 

internal or external training. 
15.8.2 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake routine activities of a support nature; 
(b) undertake straightforward operation of equipment relevant to department/section; 
(c) provide routine information to other departments and public; 
(d) apply established practices and procedures; 
(e) perform general duties. 

15.8.2 (4) Organisational relationships 
Employees at this level: 
(a) work under direct supervision. 

15.8.2 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) work outcomes are regularly monitored; 
(b) freedom to act is limited by standards and procedures; 
(c) solutions to problems are found in established procedures and instructions; assistance is 

readily available. 
15.8.3 LEVEL 3 
15.8.3 (1) Characteristics of the level 

(a) At this level, Officers work under regular direction within clearly defined guidelines and 
undertake a range of activities requiring the application of acquired skills and knowledge. 

(b) General features at this level consist of performing functions that are defined by established 
routines, methods, standards and procedures with limited scope to exercise initiative in 
applying work practices and procedures.  Assistance will be readily available.  Officers may 
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be responsible for a minor function and/or may contribute specific knowledge and/or 
specific skills to the work of the employer.  In addition, Officers may be required to assist 
Senior Officers with specific projects. 

(c) Officers will be expected to have an understanding of work procedures relevant to their 
work area and may provide assistance to lower Classified Officers concerning established 
procedures.  In addition Officers at this level may be required to assist in establishing 
procedures to meet the objectives of a minor function. 

(d) Officers will be responsible for managing time, planning and organising their own work and 
may be required to oversight and/or guide the work of a limited number of lower Classified 
Officers. 

(e) Officers at this level could be required to resolve minor work procedural issues in the 
relevant work area within established constraints. 

(f) Level 3 Step 4 is the appointment level for any graduate with a relevant three year degree 
who is required to undertake work related to that qualification. 

15.8.3 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) developing skills in oral, written and interpersonal communication with clients and other 

members of the public; 
(b) knowledge of established work practices and procedures relevant to the work area; 
(c) knowledge of policies, regulations and statutory requirements relating to the work area; 
(d) understanding of clear but complex rules; 
(e) application of techniques relevant to the work area; 
(f) no formal qualifications required; 
or 
(g) appropriate post-trade certificate relevant to the work area; 
or 
(h) entry point for three year degree/Associate Diploma/appropriate certificate without 

experience; 
or 
(i) will have attained through previous appointments or service an equivalent level of expertise 

and experience to undertake the range of activities required; 
or 
(j) appropriate on the job training and relevant experience. 

15.8.3 (3) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake a range of activities requiring the application of established work procedures and 

may exercise limited initiative and/or judgement within clearly established procedures 
and/or guidelines; 

(b) achieve outcomes that are clearly defined; 
(c) operate general workplace equipment, initiate corrective action at an elementary level; 
(d) operate and be conversant with relevant workplace equipment and utilise the functions of 

those systems and be proficient in their use; 
(e) provide support requiring the exercise of sound judgement, initiative, confidentiality and 

sensitivity in the performance of work; 
(f) perform tasks of a sensitive nature including the provision of more than routine information, 

the receiving and accounting for monies and assistance to client/ratepayers; 
(g) provide para professional support to qualified Officers; 
(h) oversight the work of unqualified staff and/or take charge of a minor function within the 

Local Government; 
(i) undertake routine inspectorial duties involving the enforcement of general by-

laws/regulations, assist Senior Officers with special projects; 
(j) exercise operational responsibility for a single purpose complex; 
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(k) perform tasks requiring knowledge of established work practices and procedures relevant to 
the work area; 

(l) where prime responsibility is to supervise outside employees: 
(i) plan and coordinate the activities of employees within a single works function of 

Local Government; 
(ii) supervise the day-to-day operation of a minor works project; 
(iii) responsible for a minor works project/programme; 

(m) where prime responsibility lies in a technical field: 
(i) apply established practices and procedures in the conduct of a range of 

 technical activities including the fields of construction, engineering,  survey and 
horticulture; 

(ii) responsible for a minor project. 
15.8.3 (4) Organisational relationships 

 Employees at this level: 
(a) where relevant, supervise minor works programmes/projects; 
(b) work under regular supervision; 
(c) oversee and guide a limited number of lower Classified Officers. 

15.8.3 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) work outcomes are monitored; 
(b) freedom to act within established guidelines; 
(c) solutions to problems requiring the exercise of limited judgement, with guidance to be found 

in procedures, precedents, guidelines. Assistance available when problems occur. 
15.8.4 LEVEL 4 
15.8.4 (1) Characteristics of the level 

(a) At this level Officers work under general direction in the application of procedures, methods 
and guidelines which are well established.  However, graduates initially appointed at this 
level will be under the direct supervision of a Senior Officer. 

(b) General features of this level involve solving problems of limited difficulty using 
knowledge, judgement and work organisational skills acquired through qualifications and/or 
previous work experience. Assistance is available from Senior Officers.  Officers may 
receive instruction on the broader aspects of the work.  In addition, Officers may provide 
assistance to lower classified employees. 

(c) Positions at this level allow Officers the scope for exercising initiatives in the application of 
established work procedures. 

(d) At this level Officers may be required to supervise.  Officers with supervisory 
responsibilities may undertake some complex operational work and may undertake planning 
and coordination of activities within the work area. 

(e) Officers will be responsible for managing and planning their own work and that of 
subordinate staff and may be required to deal with formal disciplinary issues within the 
work area. 

(f) Supervisors should have a basic knowledge of the principles of human resource 
management and be able to assist subordinate staff with on-the-job training. 

(g) It is desirable that three year degree holders shall progress to this level after the completion 
of twelve months service at the top of Level 3, after obtaining relevant experience and a 
satisfactory degree of competence.  This is the appointment level for any graduate with a 
relevant four year degree who is required to undertake work related to that qualification. 

(h) Officers with certificate qualifications relevant to the work area may be promoted to this 
level once they have obtained the appropriate certificate and have had relevant satisfactory 
service and undertake work related to the responsibilities under this level. 

15.8.4 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) thorough knowledge of work activities performed within the work area; 
(b) sound knowledge of procedural/operational methods of the work area; 
(c) may utilise professional, specialised or technical knowledge; 
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(d) working knowledge of statutory requirements relevant to the work area; 
(e) ability to apply computing concepts; 
(f) entry level for four year degree in the relevant discipline; 
or 
(g) entry level for three year degree plus Graduate Diploma in the relevant discipline; 
or 
(h) Associate Diploma with experience; 
or 
(i) Three year degree plus one year professional experience in the relevant discipline; 
or 
(j) appropriate certificate with relevant experience; 
or 
(k) attained through previous appointments, service and/or study an equivalent level of expertise 

and experience to undertake the range of activities required. 
15.8.4 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake responsibility for various activities in a specialised area and/or components of the 

works programme; 
(b) exercise responsibility for a function within the work area; 
(c) assist in a range of functions and/or contribute to interpretation of matters for which there 

are no clearly established practices and procedures although such activity would not be the 
sole responsibility of the Officer; 

(d) supervise the work of other para professional staff; 
(e) regularly undertake general inspections to enforce compliance with various Acts, 

Regulations, Local Laws and Policies; 
(f) advise landholders/local authorities/government Officers on eradication/control techniques 

and measures and inform them of their obligations under the relevant legislation; 
(g) provide advice on requirements for compliance with the relevant Acts, Codes, Regulations, 

Standards, Local Laws and Council policies. Undertake inspections; 
(h) undertake minor development assessment duties; 
(i) exercise operational responsibility for a multi purpose complex; 
(j) coordinate elementary community service programmes or a single programme at a more 

complex level; 
(k) plan and coordinate elementary community based projects/programmes; 
(l) perform moderately complex functions including social planning, demographic analysis, 

survey design and analysis; 
(m) provide support requiring a high degree of judgement, initiative, confidentiality and 

sensitivity in the performance of work; 
(n) proficient in the operation of equipment to enable modification or correction of and/or the 

identification of operational problems; 
(o) where prime responsibility lies in a professional field, Officers at this level would undertake 

at least some of the following: 
(i) undertake some minor phase of a broad or more complex assignment; 
(ii) provide assistance to Senior Officers; 
(iii) perform duties of a specialised nature; 

(p) where the prime responsibility is to supervise the work of outside employees, supervision 
may extend to several elements of the work: 
(i) plan and coordinate minor works; 
(ii) exercise responsibility for a number of minor works and determine  

 objectives for the functions under their control; 
(q) where the prime responsibility lies in a technical field, Officers at this level: 

(i) perform moderately complex functions in various fields including 
 construction, engineering surveying and horticulture; 
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(ii) assist and review work done by subordinate Officers. 
15.8.4 (4) Organisational relationships 

 Employees at this level: 
(a) work under direct supervision at graduate level; 
(b) work under general supervision; 
(c) supervise other employees; 
(d) operate as a member of a professional team. 

15.8.4 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) setting outcomes/objectives for specific projects; 
(b) graduates receiving instructions on the broader aspects of the work; 
(c) freedom to act within defined established practices; 
(d) problem solving by reference to procedures, documented methods and instructions. 

Assistance is available when problems occur. 
15.8.5 LEVEL 5 
15.8.5 (1) Characteristics of the level 

(a) At this level, Officers work under general direction in functions that require the application 
of skills and knowledge appropriate to the work.  Guidelines and work procedures are 
generally established. 

(b) General features at this level require the application of knowledge and skills which are 
gained through qualifications and/or previous experience in the discipline.  Officers will be 
expected to contribute knowledge in establishing procedures in the appropriate work related 
field.  In addition Officers at this level may be required to supervise various functions within 
a work area or activities of a complex nature. 

(c) Positions may involve a range of work functions that could contain a substantial component 
of supervision or require Officers to provide specialist expertise/advice in their relevant 
discipline. 

(d) Work at this level requires a sound knowledge of programme, activity, operational policy or 
service aspects of the work performed within a function or a number of work areas. 

(e) Officers require skills in managing time, setting priorities, planning and organising own 
work and that of subordinate staff, where supervision is a component of the position, to 
achieve specific objectives. 

(f) Officers will be expected to set outcomes and further develop work methods where general 
work procedures are not defined. 

15.8.5 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) knowledge of statutory requirements relevant to work area; 
(b) knowledge of section procedures, policies and activities; 
(c) sound discipline knowledge gained through previous experience, training or education; 
(d) knowledge of the role of departments within the Local Government and/or service functions; 
(e) specialists require an understanding of the underlying principles in the relevant disciplines; 
(f) relevant four year degree with two years relevant experience or three year degree with three 

years of relevant experience; 
or 
(g) Associate Diploma with relevant experience; 
or 
(h) lesser formal qualifications with substantial years of relevant experience; 
or 
(i) attained through previous appointments, service and/or study an equivalent level of expertise 

and experience to undertake the range of activities required. 
15.8.5 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
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(a) undertake activities that may require the Officer to exercise judgement and/or contribute 
critical knowledge and skills where procedures are not clearly defined; 

(b) exercise responsibility for various functions within the work area; 
(c) identification of specific or desired performance outcomes; 
(d) contribute to interpretation and administration of matters for which there are no clearly 

established procedures; 
(e) provide support of a complex nature to Senior Officers; 
(f) ensure plans, permits, applications comply with appropriate legislation; 
(g) manage a multi purpose complex; 
(h) undertake a wide range of activities associated with programme, activity or service delivery; 
(i) where the prime responsibility lies in a professional field, Officers at this level, would 

undertake at least some of the following: 
(i) liaise with other professionals at a technical level; 
(ii) discuss techniques, procedures and/or results with clients on straight forward 

matters; 
(iii) lead a team. within a discipline related project and/or a works  programme; 
(iv) provide a reference, research, and/or technical information service including the 

facility to understand and develop technologically based systems; 
(v) carry out a variety of activities requiring initiative and judgement in the 

 selection and application of established principles, techniques and  methods; 
(vi) perform a range of planning functions exercising knowledge of  statutory 

and legal requirements; 
(vii) assist Senior Officers with the planning and coordination of a  community 

programme of a complex nature; 
(viii) undertake duties in the relevant disciplines utilising knowledge of  procedures 

and statutory requirements relevant to the work area; 
(j) where the prime responsibility is to supervise the work of outside employees, Officers at this 

level: 
(i) exercise responsibility for work groups including the completion of work 

assignments, standards of work quality and/or compliance with  regulations, 
codes and specifications; 

(ii) assist Senior Officers with the establishment of work programmes of a 
 complex nature; 

(iii) be responsible for part of the works programme budget; 
(k) where the prime responsibility lies in a technical field, Officers at this level: 

(i) undertake projects which impact on the sections and/or departments 
 programmes; 

(ii) carry out a variety of activities in the field of technical operation  requiring 
initiative and judgement in the selection and application of  established principles, 
techniques and methods. 

15.8.5 (4) Organisational relationships 
 Employees at this level: 
(a) work under general direction; 
(b) supervise subordinate staff/contractors or works in a specialised field. 

15.8.5 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) a requirement to set outcomes within defined constraints; 
(b) a requirement to provide specialist technical professional advice; 
(c) freedom to act, governed by clear objectives and/or budget constraints; 
(d) solutions to problems generally being found in precedents, guidelines or instructions. 

Assistance is usually available. 
15.8.6 LEVEL 6 
15.8.6 (1) Characteristics of the level 
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(a) At this level Officers are subject to general direction from Senior Officers. Officers 
undertake a range of functions requiring the application of a high level of knowledge and 
skills to achieve results in line with departmental and/or the employer’s goals. 

(b) Officers adhere to established work practices.  However, they may be required to exercise 
initiative and judgement where practices and direction are not clearly defined. 

(c) General features at this level indicate the involvement in establishing sectional/departmental 
programmes and procedures.  Positions will include a range of work functions and may 
involve the supervision of a section or in the case of small Local Governments a department.  
Work may span more than one discipline.  In addition, Officers at this level may be required 
to assist in the preparation of or prepare the departmental budget. Officers at this level will 
be required to provide expert advice to lower Classified Officers. 

(d) Positions at this level demand the application of knowledge that is gained through 
qualifications and/or previous experience in the discipline.  In addition, Officers will be 
required to set priorities and monitor workflows in their area of responsibility (may include 
establishing work programmes in small Local Governments). 

(e) Officers are required to set project priorities, plan and organise their own work and that of 
subordinate staff and establish the most appropriate operational methods for the 
section/department.  In addition, interpersonal skills are required to gain the cooperation of 
clients and staff. 

(f) Officers responsible for projects and/or functions will be required to establish outcomes to 
achieve departmental/Local Government goals.  Specialists may be required to provide multi 
disciplinary advice. 

15.8.6 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) knowledge of departmental programmes, policies and activities; 
(b) sound discipline knowledge gained through experience; 
(c) sound knowledge of the role of the employer’s structure and service; 
(d) relevant degree with relevant experience; 
or 
(e) Associate Diploma with substantial experience; 
or 
(f) less formal qualifications with specialised skills sufficient to perform at this level; 
or 
(g) attained through previous appointments, service and/or study an equivalent level of 

experience and expertise to undertake the range of activities required. 
15.8.6 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) responsible for a range of functions within the section and/or department requiring a high 

level of knowledge and skills; 
(b) undertake responsibility for a moderately complex project; 
(c) undertake a minor phase of a broader or more complex professional assignment; 
(d) assist with the preparation or prepare departmental or section budgets; 
(e) set priorities and monitor workflow in areas of responsibility; 
(f) provide expert advice to lower Classified Officers; 
(g) exercise judgement and initiative where procedures not clearly defined; 
(h) operate as a specialist Officer in the relevant discipline where decisions made and taken rest 

with the Officer with no reference to a Senior Officer; 
(i) plan, coordinate and administer the operation of a multi-purpose complex including 

financial management and reporting; 
(j) undertake analysis/design for the development and maintenance of projects and/or undertake 

programming in specialist areas: may exercise responsibility for a specialised area of the 
employer’s operation; 

(k) understanding all areas of equipment operation to enable the provision of advice and 
assistance when non-standard procedures/processes are required; 
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(l) undertake publicity assignments within the framework of the employer’s publicity and 
promotions programme. Such assignments would be of limited scope and complexity but 
would involve the coordination of facets of the total programme including media liaison, 
design and layout of publications/displays and editing; 

(m) where the prime responsibility lies in a professional field, Officers at this level, would 
undertake at least some of the following: 
(i) under general direction undertake tasks of a specialised and/or detailed 

 nature; 
(ii) provide reports on progress of project activities including  recommendations; 
(iii) exercise professional judgement within prescribed areas that may  include 

supervision of the function; 
(iv) carry out planning studies for particular projects including aspects of design, 

formulation of policy, implementation procedures and  presentation; 
(v) exercise a high level of interpersonal skills in dealing with the public  and other 

organisations; 
(vi) plan, develop and operate a community service programme of a  moderately 

complex nature; 
(vii) exercise responsibilities for various functions within a work area  including 

compliance with regulations, codes and procedures; 
(n) where prime responsibility is to supervise outside employees, Officers at this level: 

(i) exercise operational responsibility for works programmes; 
(ii) exercise judgement and initiative where procedures not clearly defined; 
(iii) establish work programmes in small Local Government; 

(o) where prime responsibility lies in a technical field: 
(i) leads teams on moderately complex technical projects; 
(ii) exercise significant initiative and judgement in the selection and  application 

of established principles, techniques; 
(iii) supervise the work of other staff; 
(iv) provide reports to management and/or recommendations on technical suitability of 

equipment procedures, processes and results. 
15.8.6 (4) Organisational relationships 

 Employees at this level: 
(a) work under general direction; 
(b) supervise other Officers. 

15.8.6 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) controlling projects and/or programmes; 
(c) setting outcomes for subordinates; 
(d) establishing priorities and monitor workflow in areas of responsibility; 
(e) solutions to problems generally being found in documented techniques, precedents and 

guidelines or instructions. Assistance is available when required. 
15.8.7 LEVEL 7 
15.8.7 (1) Characteristics of the level 

(a) At this level, Officers operate under limited direction from Senior Officer(s) and undertake a 
range of functions for which operational policies, practices and guidelines may need to be 
developed. 

(b) General features at this level allow Officers the scope to influence the operational activities 
of the section, department and/or Local Government.  Officers at this level will be expected 
to contribute to the management of the section and/or department, assist/prepare budgets, 
establish procedures and work practices.  In addition, Officers at this level will be required 
to provide expert advice to lower Classified Officers. 

(c) Positions at this level may be required to have responsibility for decision making in their 
particular work area and the provision of expert advice.  Officers will be required to provide 
consultation and assistance relevant to the work section and/or department.  Officers will be 
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required to set outcomes for the work area for which they are responsible so as to achieve 
the objectives of the department and/or Local Government. 

(d) Officers may exercise managerial responsibility for a work area, a large work programme, 
work independently as specialists or may be a Senior member of a single discipline project 
team. or provide specialist support to a range of programmes/activities. 

(e) Impact of activities undertaken or achievement of stated outcomes/objectives for the work 
area may identify positions at this level. 

(f) Managing time is essential so outcomes can be achieved.  A high level of interpersonal skills 
is required to resolve organisational issues, negotiate contracts, develop and motivate 
subordinate staff.  Understand and implement effective human resource management 
practices. 

15.8.7 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) discipline/specialist skills and/or supervision/management abilities exercised within a multi 

disciplinary or major single function operation; 
(b) discipline knowledge gained through experience, training or education; 
(c) appreciation of the long term goals of the organisation; 
(d) detailed knowledge of programme activities and work practices relevant to the work area; 
(e) knowledge of organisation structures or functions; 
(f) comprehensive knowledge of the employer’s policies relevant to the section/department; 
(g) comprehensive knowledge of statutory requirements relevant to the discipline; 
(h) Degree with substantial experience; 
or 
(i) Associate Diploma with substantial experience; 
or 
(j) lesser formal qualifications with a combination of experience, expertise and competence 

sufficient to perform the duties required at this level. 
15.8.7 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake significant projects and/or functions involving the use of analytical skills; 
(b) provide advice on matters of complexity within the work area and/or discipline; 
(c) undertake a range of duties within the work area, including problem definition, planning and 

the exercise of judgement; 
(d) provide advice on policy matters and contribute to their development; 
(e) negotiate on matters of significance within the section and/or department, with other bodies 

and/or members of the public; 
(f) control and coordinate a work area within budgetary constraints; 
(g) exercise a degree of autonomy, within budgetary constraints, in establishing the operation of 

the work area; 
(h) undertake duties that involve more than one discipline; 
(i) provide a consultancy service for a range of activities; 
(j) where prime responsibility lies in a professional field an Officer at this level, would 

undertake at least some of the following: 
(i) provide support to a range of activities or programmes; 
(ii) control and coordinate projects; 
(iii) contribute to the development of new procedures and methodology; 
(iv) provide expert advice/assistance relevant to the discipline; 
(v) supervise/manage the operation of a work area; 
(vi) supervise on occasions other professional staff within the discipline; 
(vii) provide consultancy services for a range of activities; 

(k) where prime responsibility is to supervise outside staff, Officers at this level: 
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(i) control and coordinate the works programme within budgetary constraints; 
(ii) supervise large outside work force and/or contractors; 
(iii) exercise a degree of autonomy, within budgetary constraints, in establishing works 

programmes; 
(l) where the prime responsibility is in a technical field, Officers at this level: 

(i) undertake duties that involve more than one discipline; 
(ii) contribute to the development of new techniques and methodology; 
(iii) provide a consultancy service for a range of activities. 

15.8.7 (4) Organisational relationships 
 Employees at this level: 
(a) work under limited direction; 
(b) supervise staff; 
(c) supervise employees and/or contractors. 

15.8.7 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) possible management of a work area; 
(b) exercising a degree of autonomy (advice available on complex or unusual matters); 
(c) managing significant projects and/or functions and/or works programmes. 

15.8.8 LEVEL 8 
15.8.8 (1) Characteristics of the level 

(a) At this level, Officers operate under limited direction and exercise managerial responsibility 
for various functions within the department and/or Local Government or operate as a 
specialist, a member of a specialised professional team, or independently. 

(b) General features at this level require Officers' involvement in establishing operational 
procedures which impact on activities undertaken and outcomes achieved by the employer 
and/or activities undertaken by sections of the community served by the Local Government.  
Officers will also be required to monitor policies and activities within the work area. 

(c) Officers are involved in the formation/establishment of programmes, the procedures and 
work practices within the department and will be required to provide assistance to other 
Officers, sections and/or departments. 

(d) Positions at this level will demand responsibility for decision making and the provision of 
expert advice to other areas of the Local Government.  Officers would be expected to 
undertake the control and coordination of a section, department and/or significant work area.  
Officers require a good understanding of the long-term goals of the employer. 

(e) In addition positions at this level may be identified by the level of responsibility for decision 
making, the exercise of judgement and delegated authority and the provision of expert 
advice. 

(f) The management of staff is normally a feature at this level and Officers are responsible for a 
significant work area.  Officers are required to set outcomes in relation to their section 
and/or function and may be required to negotiate matters on behalf of the work area. 

15.8.8 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level. 
(a) comprehensive knowledge of the employer’s policies and procedures; 
(b) application of a high level of discipline knowledge; 
(c) qualifications are generally beyond those normally acquired through tertiary education 

alone, typically acquired through completion of higher education qualifications to degree 
level and extensive relevant experience; 

or 
(d) lesser formal qualifications with acquisition of considerable skills and extensive relevant 

experience to an equivalent standard; 
or 
(e) a combination of experience, expertise and competence sufficient to perform the duties 

required at this level. 



576 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

15.8.8 (3) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with divisional/corporate goals; 
(b) exercise managerial control, involving the planning, direction, control and evaluation of 

operations that include providing analysis and interpretation for either a major single 
discipline or multi discipline operation; 

(c) develop work practices and procedures for various projects; 
(d) establish work area outcomes; 
(e) prepare budget submissions for Senior Officers and/or the employer; 
(f) develop and implement significant operational procedures; 
(g) review operations to determine their effectiveness; 
(h) develop appropriate methodology and apply proven techniques in providing specialised 

services; 
(i) where prime responsibility lies in a professional Field Officers at this level, would undertake 

at least some of the following: 
(i) control and coordinate projects within an organisation in accordance with 

corporate goals; 
(ii) provide advice on policy matters and contribute to its development; 
(iii) provide a consultancy service to a wide range of clients; 
(iv) functions may involve complex professional problem solving; 

(j) where prime responsibility is to supervise outside staff, Officers at this level: 
(i) develop and implement significant works programmes; 
(ii) review operations to determine their effectiveness; 

(k) where prime responsibility is in a technical field, Officers at this level: 
(i) develop appropriate methodology and apply proven techniques in providing 

specialised technical services; 
(ii) exercise significant levels of initiative in the accomplishment of technical 

objectives. 
15.8.8 (4) Organisational relationships 

 Employees at this level: 
(a) work under limited direction; 
(b) normally supervise other employees and establish and monitor work outcomes. 

15.8.8 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) managing a work area of the Local Government or works programmes; 
(b) exercising significant delegated authority; 
(c) decisions and actions taken at this level having significant effect on 

programme/projects/work areas being managed. 
15.8.9 LEVEL 9 
15.8.9 (1) Characteristics of the level 

(a) At this level, Officers are subject to broad direction from Senior Officers and exercise 
managerial responsibility for a department/Local Government’s relevant activity.  In 
addition, Officers may operate as a Senior specialist providing multi-functional advice to 
either various departments or directly to the employer. 

(b) General features of this level require the Officers’ involvement in the initiation and 
formulation of extensive projects/programmes that impact on the employer’s goals and 
objectives.  Officers are involved in the identification of current and future options and the 
development of strategies to achieve desired outcomes. 

(c) Additional features include providing financial, specialised, technical and professional 
and/or administrative advice on policy matters within the department and/or the Local 
Government. 
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(d) In addition Officers will be required to develop and implement techniques, work practices 
and procedures in all facets of the work area to achieve corporate goals. 

(e) Officers at this level require a high level of proficiency in the application of theoretical or 
scientific approaches in the search of optimal solutions to new problems and opportunities 
that may be outside of the original field of specialisation. 

(f) Positions at this level will demand responsibility for decision making within the constraints 
of divisional/corporate policy and require the Officer to provide advice and support to other 
areas of the Local Government.  Officers at this level will have significant impact upon the 
employer’s policies and programmes and will be required to provide initiative, the ability to 
formulate, implement, monitor and evaluate projects and/or programmes. 

(g) Positions at this level may be identified by the significant independence of action within the 
constraints of departmental or corporate policy. 

15.8.9 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) detailed knowledge of the employer’s policy, programmes and the procedures and practices; 
(b) high level of discipline knowledge; 
(c) detailed knowledge of statutory requirements; 
(d) qualifications are generally beyond those normally acquired through a degree course and 

experience in the field of specialist expertise (could be acquired through further formal 
qualifications in field of expertise or in management); 

or 
(e) lesser formal qualifications together with the acquisition of considerable skills and extensive 

and diverse experience relative to an equivalent standard; 
or 
(f) a combination of experience, expertise and competence sufficient to perform the duties of 

the position. 
15.8.9 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake work of significant scope and/or complexity. Major portion of the work requires 

initiative; 
(b) undertake duties of innovative, novel and/or critical nature with little or no professional 

direction; 
(c) undertake functions across a range of administrative, specialist or operational areas which 

include specific programmes/activities, management of service delivery and the provision of 
high level advice; 

(d) provide specialist advice on policy matters and contribute to the development/review of 
policies; 

(e) manage extensive projects/programmes in accordance with departmental/corporate goals.  
This may require the development, implementation and evaluation of those goals; 

(f) administer complex policy and programme matters; 
(g) offer consultancy service; 
(h) evaluate and develop/revise methodology techniques and/or the application of a high level 

of analytical skills in the attainment and satisfying of the employer’s objectives; 
(i) where the prime responsibility is in a professional Field Officers at this level, would 

undertake at least some of the following: 
(i) contribute to the development of operational policy; 
(ii) assess and review the standards and work of other professional personnel/external 

consultants; 
(iii) initiate and formulate departmental/Local Government programmes; 
(iv) implement the employer’s objectives within corporate goals; 
(v) develop and recommend on-going plans and programmes for department/Local 

Government; 
(vi) ensure the outcome of work of significant scope and/or complexity; 

(j) where prime responsibility is in the supervision of outside employees, Officers at this level: 
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(i) establish, control and organise ongoing plans and programmes for 
department/Local Government; 

(ii) administer complex policy and works programme matters; 
(k) where prime responsibility lies in the technical field, Officers at this level: 

(i) conduct technical support programmes and sub-programmes within the framework 
of the employer’s operating programme; 

(ii) offer consultancy service; 
(iii) demonstrate a capacity for ongoing evaluation and the development/revision of 

methodology/techniques and/or the application of a high level of analytical skills 
in the attainment and satisfying of technical objectives. 

15.8.9 (4) Organisational relationships 
 Employees at this level: 
(a) work under broad direction. 

15.8.9 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) managing a work area of the Local Government at a higher level of ability; 
(b) authority to implement and initiate change in area of responsibility within organisational 

goals and constraints; 
(c) exercising control of organisational elements, being accountable for the quality, 

effectiveness, cost and timeliness of programmes/projects under his/her control; 
(d) solutions to problems requiring analytical approaches and elements of development and 

creativity within the scope of divisional/corporate policies. Methods, procedures and 
processes are less well defined and Officers are expected to contribute to their development 
and adaptation. 

16. - NATIONAL TRAINING WAGE 
The minimum rates of pay and conditions of employment applicable to Trainees shall be in accordance with Schedule E – National 
Training Wage as provided in the Modern Local Government Industry Award 2010 as amended from time to time. 

17. - ALLOWANCES 
17.1 First aid allowance 

An Officer who has been trained to render first aid and who is a current holder of proper first aid qualifications, such as 
certificate from the St John Ambulance, shall be paid an allowance of $475.24 per annum if he/she is appointed by the 
employer to perform first aid duties. 

17.2 Location allowance 
17.2.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee shall be 

paid the following weekly allowances when employed in the towns described hereunder.  Provided that a local 
authority and the Union/s can agree to rates in excess of those prescribed. 
Town Rate per week 2009-2010 

 
2010 WAIRC 00369 

 $ 
Agnew $19.30 
Argyle $51.30 
Balladonia $19.70 
Barrow Island $33.40 
Boulder $8.10 
Broome $31.00 
Bullfinch $9.10 
Carnarvon $15.90 
Cockatoo Island $34.00 
Coolgardie $8.10 
Cue $19.80 
Dampier $26.90 
Denham $15.90 
Derby $32.20 
Esperance $5.70 
Eucla $21.60 
Exmouth $28.20 
Fitzroy Crossing $39.00 
Goldsworthy $16.90 
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Town—continued Rate per week 2009-2010 

 
2010 WAIRC 00369 

 $ 
Halls Creek $44.90 
Kalbarri $6.80 
Kalgoorlie $8.10 
Kambalda $8.10 
Karratha $32.20 
Koolan Island $34.00 
Koolyanobbing $9.10 
Kununurra $51.30 
Laverton $19.70 
Learmonth $28.20 
Leinster $19.30 
Leonora $19.70 
Madura $20.70 
Marble Bar $49.50 
Meeberrie (Murchison) $21.10 
Meekatharra $17.10 
Menzies $21.20 
Mount Magnet $21.30 
Mundrabilla $21.20 
Newman $18.50 
Norseman $16.90 
Nullagine $49.40 
Onslow $33.40 
Pannawonica $25.10 
Paraburdoo $25.00 
Port Hedland $26.80 
Ravensthorpe $10.20 
Roebourne $37.10 
Sandstone $19.30 
Shark Bay $15.90 
Shay Gap $16.90 
Southern Cross $9.10 
Telfer $45.60 
Teutonic Bore $19.30 
Tom Price $25.00 
Westonia $10.10 
Whim Creek $31.90 
Wickham $30.90 
Wiluna $19.60 
Wittenoom $43.70 
Wyndham $48.10 
Yalgoo $21.80 

17.2.2 Except as provided in 17.3 hereof, an employee who has: 
(1) A dependant shall be paid double the allowance prescribed in 17.2.1 hereof; 
(2) A partial dependant shall be paid the allowance prescribed in 17.2.1 hereof plus the difference 

between that rate and the amount such partial dependant is receiving by way of a district or location 
allowance. 

17.2.3 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 
shall be paid 66-2/3% of the allowances prescribed in 17.2.1 hereof. 

17.2.4 Subject to 17.3 hereof, junior employees, casual employees, part-time employees, apprentices receiving less 
than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the 
work performed. 

17.2.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.2.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 
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17.2.7 For the purposes of this clause: 
(1) dependant shall mean: 

(a) a partner, spouse or de facto spouse; or 
(b) a child where there is no partner or spouse or de facto spouse; 
who does not receive a district or location allowance, but shall exclude a dependant whose 
salary/wage package includes a consideration for the purposes for which the location allowance is 
payable pursuant to the provisions of this clause. 

(2) Partial dependant shall mean a dependant as prescribed in 17.2.7(1)(a) hereof who receives a district 
or location allowance which is less than the location allowance prescribed in 17.2.1 of this clause. 

17.2.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 17.2.1 hereof shall be such amount as may be agreed between the parties to this award or, failing 
such agreement, as may be determined by the Commission. 

17.2.9 Subject to the making of a General Order by the Commission and subject to any further proceedings within the 
Australian Industrial Relations Commission, allowances in this clause shall be varied by the amount determined 
by the said Commission with effect from the date an application is filed in the Commission.  Provided that the 
effective date shall not be prior to the effective date of the General Order. 

17.2.10 Employees of the Shire of Ngaanyatjarraku shall not be entitled to the allowances provided for in 17.2, but shall 
be entitled to the District allowance in respect of District 4 as provided for Warburton Mission in Schedule D - 
Public Service Award 1992 and as amended in the Western Australian Gazette from time to time. 

17.2.11 The rate of district allowance for employees in 17.2.10 is $3952.00 annually for an employee without 
dependants. 

17.3 Dependant child allowance 
Officers employed north of the 26th parallel of south latitude shall be paid an allowance of $167.01 per annum for each 
dependent child up to a maximum of $674.08.  A dependant child is a child under the age of eighteen years, (including an 
adopted child, step child or an ex-nuptial child) of and who is dependant on the Officer for sustenance, shelter and 
financial support.  It may also include such a child of the Officer who is eighteen years and above but under 25 years and 
is a full-time student at a school, college or university.  Provided that the dependent child allowance will only be paid 
once where the child is dependant on parents who are both Officers covered by this award. 

17.4 Meal allowance 
17.4.1 A meal allowance of $11.13 shall be paid to any Officer who is required to work overtime for more than two 

hours (in addition to the interval taken for a meal break) before or after the normal time of commencing or 
ceasing duty.  After the completion of each four continuous hours of such overtime, calculated from the end of 
the previous meal break, a subsequent meal allowance of $7.22 shall be paid provided that the Officer is 
required to work beyond each respective fourth hour. 

17.4.2 Where overtime in excess of four hours' duration is required to be worked on a Saturday, Sunday or holiday and 
such time coincided with the normal meal interval, a meal break shall be taken and an Officer shall be paid a 
meal allowance of $10.10 on the first occasion and a further allowance of $6.59 on each subsequent occasion in 
the same work period. 

17.4.3 Meal break means an unpaid period of not less than 30 minutes and not more than 45 minutes as directed by the 
employer. 

17.4.4 The provisions of this clause do not apply when the employer provides a suitable meal. 
17.4.5 The provisions of this clause do not apply in respect of any period of overtime for which the Officer has been 

notified on the previous day or earlier that he/she will be required to undertake, provided that if an Officer as a 
consequence of the notification provides himself/herself with a meal and works less overtime than the period 
notified, he/she shall be paid, for each meal provided and not required, the appropriate meal allowance 
prescribed by this clause. 

17.5 Telephone allowance 
An Officer required by the employer to make or receive telephone calls at his or her home by way of contact with the 
employer or with members of the public, shall be reimbursed the cost of such outward telephone calls, the rental of the 
telephone over the period of such requirement, and the cost of installing the telephone service at his or her home if that 
cost is incurred after advice of such requirement. 

17.6 Uniform allowance 
Where the employee is required to wear a uniform in the performance of his/her duties, the employer shall pay the 
employee an allowance equivalent to all reasonable expenses incurred by the employee in the purchase of the uniform.  
This provision shall not apply where the uniform is supplied by the employer or at the employer’s expense. 

17.7 Working in the field allowance 
Where an officer travels on authority business and is required to stay overnight at a place other than his/her normal 
residence and is required to work in the field, he/she shall be paid an allowance of $12.43 per day. 
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17.8 Travel allowance 
17.8.1 An Officer required to work overtime which commences or finishes at a time when his/her normal means of 

private or public transport is not available at the time shall be reimbursed the cost of a taxi fare, as follows: 
(1) from the Officer's home to place of employment and/or 
(2) from the place of employment to the Officer's home. 

17.8.2 This provision shall also apply to an Officer who is detained at work and who is not in receipt of overtime 
payments, however, this provision shall not apply where transport is provided by the employer or at the 
employer’s expense. 

18. -LOCAL AUTHORITY ELECTIONS 
18.1 Persons engaged by a respondent on duties associated with the conducting of a ballot of ratepayers shall be subject to the 

provisions of this clause in lieu of all other provisions contained in this award. 
18.2 The salary applicable to each classification shall be in accordance with clause 13.5. 

18.2.1 Polling Clerk 
Level 3 Step 1 

18.2.2 Presiding Officer 
1-3 Polling Clerks Level 4 Step 1 
4 or more Polling Clerks Level 4 Step 3 

18.2.3 Deputy Returning Officer 
(1) Where there are less than 10,000 electors on the electoral roll appropriate to the ballot. 

Level 5 Step 1 
(2) Where there are 10,000 or more electors on the electoral roll appropriate to the ballot. 

Level 6 Step 1 
18.2.4 Returning Officer 

(1) Where there are less than 10,000 electors on the electoral roll appropriate to the ballot. 
Level 7 Step 1 

(2) Where there are 10,000 or more electors on the electoral roll appropriate to the ballot. 
Level 8 Step 1 

18.3 The rates prescribed herein shall be calculated by dividing the appropriate salary by 1976, the result being paid on 
account of each hour's work authorised by the Returning Officer.  Provided that payment shall be limited to hours of work 
performed on Polling Day and the days immediately following where those days are not ordinary working days for the 
person concerned. 

18.4 Where an Officer is required to use his/her own motor vehicle in the course of his/her duties, the Officer shall be paid in 
accordance with Clause 30. – Travelling Expense Reimbursement of this award. 

18.5 The rate prescribed in 18.2 hereof shall be subjected to a penalty of 50% on account of all disabilities or incidental 
expenses which may be incurred where work is required to be performed on a Saturday, Sunday or a day prescribed as a 
holiday in Clause 28. – Public Holidays. 

PART 6 - HOURS OR WORK, BREAKS, OVERTIME, SHIFT WORK, WEEKEND WORK 
19. - HOURS 

19.1 General 
19.1.1 Except as hereinafter provided, the average maximum 38 ordinary hours will be worked by mutual agreement, 

Monday to Friday between the hours of 7:30 a.m. and 6:00 p.m. with a minimum break of 30 minutes for lunch 
which shall be allowed no longer than five hours after commencement. The starting time may be 7:00 a.m. 
where agreed between the employer and the employee. 

19.1.2 The average hours of work will not exceed 38 hours per week to be worked on one of the following bases: 
(1) 38 hours over seven consecutive days or 
(2) 76 hours over fourteen consecutive days; or 
(3) 114 hours over 21 consecutive days; or 
(4) 152 hours over 28 consecutive days; or 
(5) such further extended cycles as agreed between employer and employees which produces an average 

38 hours per week. 
19.2 Environmental Health Officers - Meat inspection 

Notwithstanding any other provision herein, an Environmental Health Officer engaged to perform meat inspection duties 
shall perform the 38 average ordinary hours of duty between the hours of 7:00 a.m. and 6:00 p.m., Monday and Friday 
inclusive, with a lunch break no less than 30 minutes to be allowed at a time mutually convenient to the Officer and 
Abattoir Operators but no longer than five hours after commencement. 
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19.3 Supervisors 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Supervisory Officers defined in accordance 
with Clause 4. - Definitions, of this award who exercise control over other employees, may be the same as those 
employees over whom they exercise control; provided that such hours shall not exceed an average of 38 hours. 

19.4 Law Enforcement and Airport Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Law Enforcement and Airport Officers 
defined in accordance with Clause 4 – Definitions, of this award shall not exceed an average of 38 per week, to be within 
a spread of ten hours on any Monday to Sunday with the provision of a meal break of not less than 30 minutes within that 
spread of hours. 

19.5 Community Service Officers 
19.5.1 Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Community Services Officers 

defined in accordance with Clause 4. - Definitions of this award, shall not exceed an average of 38 per week, to 
be worked subject to 19.1.2 within a spread of ten hours on any day Monday to Sunday which shall include a 
meal break not exceeding one hour's duration, provided that Aquatic/Swimming Pool Officers shall be entitled 
to partake a meal whilst on duty without loss of pay. 

19.5.2 In respect to Aquatic/Swimming Pool Staff, the above hours provision is applicable only during the period in 
which the Centre/pool is open to the public.  In any other week the ordinary hours of duty shall not exceed 38 
per week to be worked from Monday to Friday inclusive. 

19.5.3 Swimming Pool Managers, Assistant Managers, Pool Supervisors, Pool Superintendents and Recreation Centre 
Staff, shall be paid a loading of 30% of the appropriate hourly rate for the Officer concerned in respect of each 
ordinary hour worked beyond a spread of ten hours on any day. 

19.6 Computer Operations/Information Technology Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Officers engaged in Computer Operations 
shall not exceed an average of 38 per week to be worked between the hours of 7:30 a.m. and 6:00 p.m., Monday to Friday 
(start times may be 7:00 a.m. where there is agreement between the employer and employee) and 7:30 a.m. to 12:00 noon 
Saturday, and within a daily spread of ten hours with the provision of a meal break of not less than 30 minutes within that 
spread of hours. 

19.7 Library Officers 
Notwithstanding the provisions of 19.1.2 hereof, Library Officers may be rostered such that the ordinary hours of duty 
shall not exceed an average of 38 hours per week, to be worked Monday to noon Saturday inclusive, within a spread of 
twelve hours.  A meal break no less than 30 minutes shall be allowed no longer than five hours after commencement. 

19.8 Caretakers and Caravan Park Managers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty for Caretakers and Caravan Park Managers 
shall not exceed 76 hours per fortnight, to be worked over any twelve days in that fortnightly period at such times as their 
duties may require. 

19.9 Recreation Clerical Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Recreation Clerical staff shall not exceed 
an average of 38 per week, to be worked within a spread of ten hours on any day Monday to Sunday. A meal break not 
less than 30 minutes duration shall be allowed no longer than five hours after commencement. 

19.10 Alternative working arrangements 
Notwithstanding the above provisions, the employer and employee(s) may agree to an alternative arrangement of how 
working hours may be worked.  Where the agreement affects more than one employee, the majority of employees 
affected must genuinely agree to the change.  All agreements shall be in writing indicating the employees affected and the 
terms of the agreement.  In the case of employees covered by 19.1.2, the penalties prescribed in clause 20.1 shall apply 
where applicable. 

19.11 Display of roster 
Where Officers are employed on a roster such roster shall be prominently displayed at the place of work in a position 
accessible to the Officers concerned.  Officers shall be provided with at least 72 hours notice of any change in roster 
provided a lesser period can be agreed between the employee and employer. 

20. - ADDITIONAL RATES FOR ORDINARY HOURS OF WORK 
20.1 General additional rates 

20.1.1 Except as hereinafter provided, Officers specified in 20.1.3, who perform ordinary hours of work between the 
hours of 6:00 p.m. and 7:30 a.m., Monday to Friday inclusive, shall be paid an additional loading of 15% for 
each hour so worked or part thereof.  Where an Officer has agreed to a 7:00 a.m. start in accordance with clause 
19.1.1 the provisions of this subclause shall not apply in respect of the period between 7.00 a.m. - 7.30 a.m. 

20.1.2 Except as hereafter provided, Officers specified in 20.1.3 who perform ordinary hours of work on a weekend, 
shall be paid an additional loading of 25% for each such hour performed on a Saturday and an additional 
loading of 50% for each hour worked on a Sunday. 
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20.1.3 Subclause 20.1.1 and 20.1.2 shall apply to Law Enforcement and Airport Officers, Recreation Clerical Staff, 
Data Input Operators/Supervisors, Computer Operators, Systems Support Officers, Caravan Park and 
employees with alternative working arrangement agreements in accordance with clause 19.10. 

20.2 Caretakers shall be paid an additional 25% loading for all ordinary hours worked after midnight and before 5.00 a.m., 
Monday to Friday and the loadings prescribed in 20.1.2 above shall apply for ordinary hours performed on a Saturday or 
Sunday. 

20.3 Library Clerks, Library Technicians, Audio Visual Technicians and Graphic Artists shall be paid an additional 10% 
loading on their appropriate rate of pay for all purposes of the award when rostered to perform ordinary hours of work in 
accordance with clause 19.7. 

20.4 Law Enforcement Officers who agree to work ordinary hours over more than five consecutive days shall be paid a loading 
of 15% on all ordinary hours. 

20.5 Where two or more additional rates under this award would apply the Officer shall receive only the higher of the rates. 
21. - SHIFT WORK 

21.1 The provisions of this clause apply to shift work whether continuous or otherwise rostered to work ordinary hours 
different to those provided under Clause 19. - Hours. 

21.2 An employer may work any section or sections of his/her work force on shifts but before doing so shall give notice of 
his/her intention to the Union and of the intended starting and finishing times of ordinary working hours of the respective 
shifts. 
21.2.1 The ordinary hours of an Officer on shift work shall not exceed 38 hours per week, or an average of 38 hours 

over a two, three or four week work cycle. 
21.3 Alternate shift process 

21.3.1 Where any particular process is carried out in shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

21.3.2 The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 
work on the process is not carried out on a Saturday or Sunday or on any holiday. 

21.4 Where a shift commences at or after 11:00 p.m. on any day, the whole of what shift shall be deemed, for the purposes of 
this award, to have been worked on the following day. 

21.5 A shift employee, when on afternoon or night shift, shall be paid for such shift 15% more than his/her ordinary rate 
prescribed by this award. 

21.6 All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a holiday, 
shall be paid for as follows: 
Saturday at the rate of time and one half. 
Sunday at the rate of time and three quarters. 
Holidays at the rate of double time and one half. 

21.7 A continuous shift employee who is not required to work on a holiday which falls on his/her rostered day off shall be 
allowed a day's leave with pay to be added to annual leave or taken at some other time if the employee so agrees. 

21.8 A shift work roster shall be prominently displayed at the place of work in a position accessible to the Officers concerned.  
Officers shall be provided with at least 72 hours notice of any change in roster provided a lesser period can be agreed 
between the employer and employee. 
21.8.1 For the purpose of this clause the following definitions shall apply: 

Day shift means any shift starting at or after 7:30 a.m. and finishing at or before 6:00 
p.m. 

Afternoon shift means any shift finishing after 6:00 p.m. and at or before midnight. 
Night shift means any shift finishing after midnight and at or before 7.30 a.m. 

22. - OVERTIME 
22.1 Penalties 

22.1.1 Overtime shall mean all work performed in excess of the ordinary hours on any day, or outside the spread of 
ordinary hours on any day, or in excess of the ordinary weekly hours and except as hereinafter provided, shall 
be paid for at the rate of time and a half for the first two hours of overtime on any day and double time 
thereafter. 

22.1.2 All time worked after twelve noon on Saturday and all time worked on Sunday shall be paid for at the rate of 
double time. 

22.1.3 All time worked on a Public holiday as prescribed in Clause 28. – Public Holidays, outside ordinary hours shall 
be paid for at the rate of double time and a half. 

22.2 Authorisation 
No overtime shall be worked without the approval of the Chief Executive Officer or other authorised Senior Officer 
unless the urgency of the work is such that the approval cannot be gained until after the work is performed. 
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22.3 Recall 
22.3.1 Payment for recall 

(1) An Officer recalled to work overtime, whether notified before or after he/she leaves the employer’s 
premises, shall be paid for a minimum of three hours work at the appropriate rate for each time he/she 
is so recalled, provided that the Officer shall not be required to work the period for which he/she is 
entitled to be paid pursuant to this subclause if the work he/she is recalled to perform is completed in a 
shorter period. 

(2) Provided that this subclause shall not apply when the overtime worked is continuous with the 
commencement or completion of ordinary working hours or for rostered overtime. 

(3) Rostered overtime shall mean a particular type of work the employer requires to be done on a regular 
basis that necessitates one or more person being put on a roster. 

(4) Where Officers are required to carry out rostered overtime such rosters shall be displayed at the place 
of work in a position accessible to the Officer concerned.  Officers shall be provided with at least 72 
hours notice of any change in the roster.  Provided a lesser period of notice can be agreed between the 
employee and employer. 

(5) Further, provided where an Officer is called out for duty more than once within the period of three 
hours from the start of the initial call-out for duty, the Officer shall not be entitled to any further 
payment for time worked within that period of three hours. 

(6) Where the overtime worked extends beyond the minimum period of three hours, payment shall be 
made for the actual time worked at overtime rates. 

22.3.2 An Officer, who is required by the employer to attend a meeting which commences outside of, or is not 
continuous with, his/her ordinary hours of duty and who is advised of this requirement before his/her actual 
knock-off time on the day in question, shall be paid as for a minimum of two hours' work at the appropriate rate. 

22.4 Time-in-lieu 
22.4.1 By agreement between the local authority and the Officer concerned, time off during ordinary hours shall be 

granted instead of payment of overtime due under this clause.  Such time off shall be equivalent to the amount 
of overtime worked multiplied by the appropriate penalty rate and may be added to annual leave or taken at a 
mutually convenient time. 
(1) If accumulated time-in-lieu is not taken within a period of twelve months, the employer may elect to 

pay out the employee at the appropriate penalty rate and at the rate for the classification in which the 
employee worked the overtime. 

22.4.2 Should an Officer, upon termination, have time-in-lieu owing, such time shall be paid at the rate it was accrued. 
22.5 Ten hour break 

22.5.1 An Officer who works so much overtime between the termination of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next day that he/she has not had at least ten consecutive hours 
off duty between those times shall be released after the completion of such overtime until he/she has had ten 
hours off duty without loss of pay for ordinary working time occurring during such absence, provided that a 
lesser period than ten hours may be agreed between the employer and the employee. 

22.5.2 If such Officer is instructed to resume or continue work without having such ten consecutive hours off duty, or 
such other lesser period as agreed, an Officer shall be paid at double ordinary rates until released from duty for 
such period, and shall then be entitled to be absent until the Officer has had ten consecutive hours, or such other 
lesser period as agreed, off duty without loss of pay for ordinary working time occurring during such absence. 

22.6 Overtime exemption 
The provisions of this clause shall not apply to any Officer who is in receipt of a salary in excess of that provided for at 
Level 7 salary point 2 in clause 13.5. 

22.7 Agreed allowance in lieu of overtime 
Notwithstanding the provisions of this clause the employee and employer may enter into a written mutual agreement in 
respect of the payment of an allowance in lieu of overtime penalties, provided that the value of the agreement is 
maintained compared with the primary provisions of this clause. 

22.8 Reasonable Overtime 
22.8.1 Subject to 22.8.2 an employer may require an employee to work reasonable overtime at overtime rates. 
22.8.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result 

in the employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention 

to refuse it; and 
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(5) any other relevant matter. 
23. - STANDBY FOR WORK 

When an Officer is required to hold over in readiness for a call to work after ordinary hours, the Officer shall be paid at ordinary 
rates for the time the Officer is so held in readiness. 

PART 7 - LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
24. - ANNUAL LEAVE 

24.1 Period and payment of leave 
24.1.1 Except as hereinafter provided, a period of four consecutive weeks' leave with payment as prescribed in 24.1.2 

shall be allowed annually to an employee by his/her employer after a period of twelve months' continuous 
service with that employer.  Provided that an employer and an employee may agree on alternative arrangements 
of the taking of such leave. 

24.1.2 An employee before going on leave shall be paid the ordinary salary he/she would have received in respect of 
the ordinary time he/she would have worked had he/she not been on leave during the relevant period. 

24.1.3 During a period of annual leave an employee shall receive a loading of 17.5% or the appropriate shift loading, 
whichever is the greater, calculated on the rate of ordinary salary prescribed by this award. 
(1) The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
(2) By agreement between the employer and an employee, the loading may be cash out and included as a 

component in the employee’s salary. 
24.1.4 Additional weeks leave for circumstances 

(1) In addition to the leave prescribed in 24.1.1 hereof, a Chief Executive Officer, Town or Shire 
Engineer or Environmental Health Officer shall be allowed one week’s leave (as compensation for 
other circumstances of employment) with payment of ordinary salary after a period of twelve months’ 
continuous service with that Local Authority.  Where such Officer is engaged for part of a qualifying 
twelve monthly period, he/she shall be entitled to have the period of annual leave to which he/she is 
entitled under this clause increased by 1-12th of a week for each completed month he/she is 
continuously so engaged. 

(2) The additional leave shall not apply to Officers, classified according to clause 13.6.6 who have by 
agreement, incorporated provisions for the additional leave in their salary package. 

24.1.5 Additional weeks leave for location 
(1) In addition to the leave prescribed in 24.1.1 hereof, an Officer other than a Chief Executive Officer, 

Town or Shire Engineer or Environmental Health Officer, employed by a Local Government whose 
head office is situated north of the 26th parallel of latitude shall be allowed one week’s leave with 
payment of ordinary salary after a period of twelve month’s continuous service with that Local 
Government. 

(2) Where such an Officer is engaged for part of a qualifying twelve-monthly period, he/she shall be 
entitled to have the period of annual leave to which the Officer is otherwise entitled under this clause 
increased by 1/12th of a week for each completed month he/she is continuously so engaged. 

24.2 Annual leave and public holidays 
If any prescribed holiday falls within an employee's period of annual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day, there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

24.3 Leave on termination 
24.3.1 If, after one month's continuous service an employee lawfully leaves his/her employment or his/her employment 

is terminated by his/her employer through no fault of the employee, the employee shall be paid 1/3rd of a 
week's pay, at the rate prescribed by 24.1.2 of this clause, for each month of continuous service. 

24.3.2 In addition to any payment to which he/she may be entitled under 24.3.1 of this subclause, an employee whose 
employment terminates after he/she has completed a twelve-months' qualifying period and who has not been 
allowed the leave prescribed under this award in respect of that qualifying period, shall be given payment in lieu 
of that leave or, in the case to which 24.5 and 24.6 of this subclause applied, in lieu of so much of that leave as 
has not been allowed, unless; 
(1) he/she has been justifiably dismissed for misconduct; and 
(2) the misconduct for which he/she has been dismissed occurred prior to the completion of that 

qualifying period. 
24.4 Absence from work 

Any time in respect of which an employee is absent from work, except time for which he/she is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by this award, shall not count for the purpose of determining 
his/her right to annual leave. 
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24.5 Taking of leave 
24.5.1 Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 

convenient to the employer and the employee and, except as hereinafter provided, within six months of the date 
upon which the leave accrued due. 

24.5.2 In special circumstances, and with the consent of the employer, an employee may defer the taking of any 
accrued annual leave, or any part thereof not taken, for a period not exceeding three years after the date when 
the leave accrued due. 

24.6 Christmas close-down 
Notwithstanding anything else herein contained, an employer who observes a Christmas close-down for the purpose of 
granting annual leave to one or more sections of his/her work force, may require an employee to take his/her annual leave 
in not more than two periods.  For the purposes of this subclause, the period of annual leave may be less than one week. 

24.7 Annual leave and parental leave 
Notwithstanding anything else contained herein, an Officer granted leave under Clause 25. – Personal Leave, may at the 
commencement of such leave utilise any pro rata leave accrued under this clause.  In such a case the loading referred to in 
24.1.3 is not payable until the whole leave entitlement is accrued. 

24.8 Leave in advance 
24.8.1 In special circumstances at the discretion of the employer pro rata annual leave may be given and taken before a 

period of twelve months continuous service has been completed. 
24.8.2 No more leave shall be granted at any time than has accrued to the employee on the basis of one third of a week 

for each month of continuous service. 
24.8.3 Any entitlement to leave and/or payment under 24.1 or 24.3 hereof, will be reduced by the amount of leave and 

payment granted under this subclause. 
24.8.4 No loading shall apply to leave taken in advance pursuant to this subclause. 

24.9 Officers exempted 
This clause shall not apply to Casual Officers. 

25. - PERSONAL LEAVE 
The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to casual 
employees.  The entitlements of casual employees are set out in clause 10.2.4. 
25.1 Definitions 

25.1.1 The term immediate family includes: 
(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the 

employee.  A de facto spouse means a person who lives with the employee on a bona fide domestic 
basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, 
grandparent, grandchild or sibling of the employee or spouse of the employee. 

25.2 Amount of Paid Personal Leave. 
25.2.1 Paid personal leave is available to an employee when he or she is absent: 

(1) due to personal illness or injury; or 
(2) for the purposes of caring for an immediate family or household member who is sick and requires the 

employee's care and support (carer's leave) or who requires care to an unexpected emergency. 
25.2.2 The amount of personal leave to which an employee is entitled depends on the length of time worked for the 

employer as indicated below: 
Length of time worked for the employer Personal leave (days) 
On commencement 10 
On commencement of 2nd and 3rd year of continuous service 10 
On commencement of 4th and subsequent years 12 

25.2.3 Accumulation of personal leave 
(1) First, second and third years of employment 

In the first, second and third years, unused personal leave accrues by the lesser of: 
(a) ten days, less the total amount of personal leave taken during the year; or 
(b) the balance of the year’s unused personal leave. 

(2) Fourth and subsequent years of employment 
In the fourth and subsequent years of employment, unused personal leave accrues by the lesser of: 
(a) twelve days less the total amount of personal leave taken during the year; or 
(b) the balance of the years unused personal leave. 
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(3) Maximum amount of accumulated personal leave 
Personal leave may accumulate to a maximum of 260 days. 

25.3 Personal leave for personal injury or sickness 
An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

25.4 Personal leave to care for an immediate family or household member 
25.4.1 Subject to 25.4.2 and 25.4.3, a full-time employee is entitled to use their personal leave to care for members of 

their immediate family or household who are sick and require care and support or who require care due to an 
unexpected emergency. 

25.4.2 The entitlement in 25.4.1 is subject to the employee being responsible for the care and support of the person 
concerned. In normal circumstances an employee is not entitled to take leave for this purpose where another 
person has taken leave to care for the same person. 

25.4.3 Except as provided for in 25.4.4, not more than 10 days of personal leave can be used in a year by an employee 
for the purposes set out in 25.4.1.  These limits apply to the employee’s total accrued personal leave which 
includes any untaken personal leave from the current year’s entitlement and any untaken personal leave which 
has accumulated from previous years. 

25.4.4 By agreement between an employer and an individual employee, the employee may access an additional 
amount of their accrued personal leave for the purposes set out in 25.4.1, beyond the relevant limit set out in 
25.4.3.  In such circumstances, the employer and the employee shall agree upon the additional amount that may 
be accessed. 

25.5 Employee must give notice 
25.5.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered 

starting time, unless he or she has a good reason for not doing so. 
25.5.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 
(2) how long the employee expects to be away from work. 

25.5.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer 
by telephone at the first opportunity. 

25.5.4 When taking leave to care for members of their immediate family or household who are sick and require care 
and support, or who require care due to an unexpected emergency, the notice must include: 
(1) the name of the person requiring care and support and their relationship to the employee; 
(2) the reasons for taking such leave; and 
(3) the estimated length of absence. 

25.6 The effect of workers’ compensation 
25.6.1 If an employee is receiving workers’ compensation payments, they are not entitled to personal leave. 
25.6.2 Exclusions - worker’s compensation / serious and wilful misconduct 

(1) The provisions of this clause with respect to payment do not apply in the following cases: 
(a) where an employee is receiving workers’ compensation payments; 
(b) where an employee’s injury or illness is as a result of the employee’s serious and wilful 

misconduct. 
25.7 Portability of personal leave 

25.7.1 An Officer shall be entitled to transfer accumulated personal leave credits from one employing local authority 
(or local authorities) to another employing local authority subject to the following: 
(1) the amount of accumulated personal leave being transferred shall not exceed eight weeks; and 
(2) the Officer shall produce to the employing Local Authority a record, certified by the Town or Shire 

Clerk of the immediately preceding Local Authority, showing the amount and source of the personal 
leave being transferred; and 

(3) the Officer’s service as between such authorities shall be continuous service.  The term continuous 
service shall have the same meaning as attaches to that term in the Local Government (Long Service 
Leave) Regulations. 

25.7.2 Such transferred accumulated personal leave credits, shall not be available to the Officer concerned until the 
personal leave credits accrued at the Officer’s employing Local Authority have been exhausted. 

25.8 Personal leave during annual leave 
25.8.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 

personal ill health or injury during the time when he/she is absent on annual leave and an employee may apply 
for and the employer shall grant paid personal leave in place of paid annual leave. 
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25.8.2 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 
this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.5 of 
this clause if he/she is unable to attend for work on the working day next following his/her annual leave. 

25.8.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to 
which the employee was entitled at the time he/she proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

25.8.4 Where paid personal leave has been granted by the employer in accordance with 25.8.1, 25.8.2 and 25.8.3 of 
this subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid 
personal leave and the replaced annual leave may be taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accordance with the provisions applying to annual leave. 

25.8.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 24. – Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 

25.9 Unpaid personal leave 
Where an employee has exhausted all paid personal leave entitlements, he/she is entitled to take unpaid personal leave to 
care for members of his/her immediate family or household who are sick and require care and support, or who require 
care due to an unexpected emergency.  The employer and the employee shall agree on the period.  In the absence of 
agreement, the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, 
provided the requirements of 25.5 are met. 

25.10 Casual employment 
Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
clause 10.2.4. 

26. - BEREAVEMENT LEAVE 
26.1 Paid leave entitlement 

26.1.1 Death in Australia 
A full-time employee is entitled to use up to two days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), or the death in Australia of either a member of the 
employee's immediate family or household. 

26.1.2 Death outside Australia 
A full-time employee is entitled to use up to two days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the 
employee's immediate family or household, where the employee travels outside Australia to attend the funeral. 

26.2 Part-time employees 
A part-time employee is entitled to take two days  bereavement leave on the same basis as prescribed for full-time 
employees in 26.1.1 and 26.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

26.3 Unpaid leave 
Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave.  The employer and the employee should agree on the length of the unpaid 
leave.  In the absence of agreement, a full-time employee is entitled to take up to two days unpaid leave, provided the 
requirements of 26.1.1 and 26.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 26.2 are met. 

27. - PARENTAL LEAVE 
27.1 Definitions 

27.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

27.1.2 Subject to 27.1.3, in this clause, spouse includes a de facto or former spouse. 
27.1.3 In relation to 27.8, spouse includes a de facto spouse but does not include a former spouse. 
27.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 
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27.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

27.2 Basic entitlement 
27.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 

leave on a shared basis in relation to the birth or adoption of their child.  For females, maternity leave may be 
taken and for males, paternity leave may be taken.  Adoption leave may be taken in the case of adoption. 

27.2.2 Subject to 27.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

27.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

27.2.4 An employer must not fail to re-engage a casual employee because: 
(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

27.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

27.3 Variation of Parental leave 
Where an employee takes leave under clause 27.2.1 or 27.4.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to his/her employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 27.2.1 or 27.4.1(2). 

27.4 Right to Request 
27.4.1 An employee entitled to parental leave pursuant to the provisions of 27.2 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in 27.2.2(1) and 27.7.2(2) up 

to a maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 27.2.1 by a further continuous 

period of leave not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

27.4.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the 
request is genuinely based on the employee’s parental responsibilities, may only refuse the request on 
reasonable grounds related to the effect on the workplace or the employer’s business.  Such grounds might 
include cost, lack of adequate replacement staff, loss of efficiency and the impact on customer service. 

27.4.3 Employee’s request and the employer’s decision to be in writing 
The employee’s request and the employer’s decision made under 27.4.1(2) and 27.4.1(3) must be recorded in 
writing. 

27.4.4 Request to return to work part-time 
Where an employee wishes to make a request under 27.4.1(3), such a request must be made as soon as possible 
but no less than seven weeks prior to the date upon which the employee is due to return to work from parental 
leave. 

27.5 Maternity leave 
27.5.1 An employee must provide notice to the employer in advance of the expected date of commencement of 

parental leave.  The notice requirements are: 
(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating 

that the employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 

be taken - at least four weeks. 
27.5.2 When the employee gives notice under 27.5.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

27.5.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the 
birth occurring earlier than the presumed date. 

27.5.4 Subject to 27.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of the birth. 
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27.5.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

27.5.6 Recommencement date 
Where leave is granted under 27.5.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

27.6 Special maternity leave 
27.6.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity 

leave, the employee may take unpaid special maternity leave of such period as a registered medical practitioner 
certifies as necessary. 

27.6.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee 
may be entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

27.6.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work. The aggregate of paid sick leave, special maternity 
leave and parental leave, including parental leave taken by a spouse, may not exceed 52 weeks. 

27.7 Paternity leave 
27.7.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, 

with: 
(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 

and the expected date of birth, or states the date on which the birth took place; and 
(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 

and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 27.2.2(1), 

27.2.2(2) and 27.4.1(1), a statutory declaration stating: 
(a)  he will take that period of paternity leave to become the primary care-giver of a child; 
(b)  particulars of any period of maternity leave sought or taken by his spouse; and 
(c)  that for the period of paternity leave he will not engage in any conduct inconsistent with his 

contract of employment. 
27.7.2 The employee will not be in breach of 27.7.1 if the failure to give the required period of notice is because of the 

birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
27.8 Adoption leave 

27.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 
leave and the period of leave to be taken.  An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

27.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 

their contract of employment. 
27.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of 

the placement. 
27.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will 

notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee's return to work. 

27.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

27.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 591 
 

27.9 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under 27.4. 

27.10 Transfer to a safe job 
27.10.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

27.10.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee, to commence parental leave. 

27.11 Returning to work after a period of parental leave 
27.11.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks 

prior to the expiration of the leave. 
27.11.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave.  

In the case of an employee transferred to a safe job pursuant to 27.10 the employee will be entitled to return to 
the position they held immediately before such transfer. 

27.11.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of their former position. 

27.12 Replacement employees 
27.12.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted 

or transferred, as a result of an employee proceeding on parental leave. 
27.12.2 Before an employer engages a replacement employee the employer will inform that person of the temporary 

nature of the employment and of the rights of the employee who is being replaced. 
27.13 Communication during parental leave 

27.13.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
27.13.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

27.13.4 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 27.13.1. 

28. - PUBLIC HOLIDAYS 
28.1 Public holiday entitlement 

28.1.1 An employee shall be entitled to holidays on the following days: 
(1) New Year's Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; and 
(2) the following days, as prescribed in Western Australia: Australia Day, Anzac Day, Queen's Birthday 

and Labour Day; and 
(3) Foundation Day, as prescribed in Western Australia. 

28.2 Holidays in lieu 
28.2.1 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 27 December. 
28.2.2 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 28 December. 
28.2.3 When New Year's Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof shall be 

observed on the next Monday. 
28.3 Additional public holidays 

Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 
28.1 and 28.2 above, those days shall constitute additional holidays for the purpose of this award. 
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28.4 Substitute holidays 
28.4.1 An employer and its employees may agree to substitute another day for any prescribed in this clause.  For this 

purpose, the consent of the majority of affected employees shall constitute agreement.  Any such agreement 
shall be recorded in writing and be available to every affected employee. 

28.4.2 Provided that the National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any 
of the specified holidays contained herein.  The holiday on which work is to be performed in lieu of National 
Aboriginal Day of Celebration is to be agreed between the employer and the employee concerned.  Any dispute 
about the operation of this provision is to be resolved in accordance with the disputes resolution procedures 
provided in this award. 

28.4.3 When a holiday mentioned in 28.1, 28.2, 28.3 or 28.4 other than Easter Saturday falls on an employee's rostered 
day off, such employee shall be entitled to a day in lieu thereof to be taken at such time as may be mutually 
agreed upon by the Officer and the employer. 

28.5 Public holidays – penalty rates 
28.5.1 When an Officer is required to be on duty on any of the holidays prescribed in 28.1, 28.2 or 28.3 hereof, the 

Officer shall be entitled to payment as follows: 
(1) When an Officer is required to be on duty on any of the holidays such Officer shall be allowed 

payment for all time worked at the rate of double time and one half; or 
(2) By agreement, between the employer and the Officer concerned, the Officer may be granted time off 

in ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 
28.6 Days in lieu 

28.6.1 In lieu of the two additional holidays applicable prior to 29 February 1996, (the day after New Years Day and 
Easter Tuesday), the following provisions shall apply in recognition of Western Australian public service 
standards. 

28.6.2 On the working day after the New Years Day holiday and Easter Tuesday each year an employee who is 
scheduled to work those days or is on paid leave shall become entitled to a day’s paid absence in lieu for each of 
the two holidays previously observed. 

28.6.3 Further, an employee who works a roster and is on a rostered day off on either the working day after the New 
Year’s Day holiday or Easter Tuesday shall also be entitled to a day’s paid absence in lieu of each of the two 
holidays previously observed. 

28.6.4 The days in lieu are to be taken in the year in which they fall due and at the convenience of the employer. 
28.6.5 Should either or both of these two paid days of absence be deleted as a public service entitlement by a further 

notice, regulation or legislation, the right to the paid day(s) of absence in 28.6.2 shall be immediately deleted. 
PART 8 - TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 

29. - REIMBURSEMENT OF ACCOMMODATION AND CAMPING EXPENSES 
An Officer who travels on authority business and is required to stay overnight at a place other than his/her normal residence shall be 
reimbursed all reasonable out-of-pocket, meal and accommodation expenses. 

30. - TRAVELLING EXPENSE REIMBURSEMENT 
30.1 The local authority shall reimburse all reasonable travelling expenses incurred by an Officer in the discharge of his/her 

duties at least once monthly.  The method and mode of travelling or the vehicle to be supplied shall be mutually arranged 
between the employer and the Officer concerned. 

30.2 Use of employee vehicle 
30.2.1 Where an Officer is requested and authorised to use his/her own motor vehicle in the course of his/her duties, 

he/she shall be paid an allowance not less than that prescribed in the table set out hereunder. 
30.2.2 For the purpose of this subclause, where an Officer is required to report for duty at a location other than his/her 

normal location, travelling expenses shall be paid for the distance that the journey exceeds the distance the 
Officer normally travels to and from work. 

30.3 Where an Officer in the course of a journey travels through two or more separate areas specified in 30.6 of this clause, 
payment at the rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas 
traversed. 

30.4 Payment shall be made in accordance with this clause not later than four weeks after the expense has been incurred. 
30.5 A year for the purpose of this clause shall commence on the 1st day of January and end on the 31st day of December next 

following. 
30.6 Rates of hire for use of an Officer's own motor vehicle on official business shall be as follows: 
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 Engine displacement (in cubic centimetres) 
Area and Details Over 2600cc Over 1600cc to 

2600cc 
1600cc and 

under  
 Cents per kilometre 
Metropolitan area 93.97 67.72 55.85 
South West Land Division 95.54 68.66 56.69 
North of 23.5 Latitude 103.52 74.12 61.21 
Rest of state 99.01 70.87 58.37 
Motor cycle Rate c/km   
Distance travelled 32.55   
30.6.1 Motor vehicles with rotary engines are to be included in the 1600 - 2600 category. 
30.6.2 Metropolitan area means that area within a radius of 50 kilometres from the Perth Railway Station. 
30.6.3 South West Land Division means the South West Land Division as defined by Section 28 of the Land Act. 
30.6.4 Other areas means that area of the State south of 23.5 degrees South Latitude, north of 23.5 degrees South 

Latitude, excluding the Metropolitan area and the South West Land Division. 
PART 9 - STAFF DEVELOPMENT, TRAINING AND RELATED MATTERS 

31. - STAFF DEVELOPMENT/PERFORMANCE REVIEW 
31.1 An annual staff development/performance review, including for the purpose of Clause 15. - 

Classification/Reclassification of Positions, shall be confidential and without limiting the scope it is intended to identify: 
31.1.1 the new or enhanced skills required by the employer, if any, together with proposed competency levels required 

where appropriate; 
31.1.2 any development and expansion anticipated by the employer for the employee in his/her classified position both 

in the short term and the longer term; 
31.1.3 the current training needs to be undertaken to meet individual employer objectives in both the short and long 

term and to enable an Officer to meet the standards of his/her existing classified position; 
31.1.4 career development; 
31.1.5 the performance objectives required; 
31.1.6 current performance. 

31.2 An Officer who has been absent in excess of three months in aggregate shall have the Review delayed by the period of 
absence. 

32. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
The Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Shire of Toodyay 

33. - NAMED RESPONDENTS 
The City of Armadale 
The Town of Bassendean 
The Shire of Collie 
Bunbury Water Board 
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MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
CITY OF ARMADALE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 2 OF 2010 
CITATION NO. 2011 WAIRC 00230 
 

Result Interim award issued 
Representation 
Applicant Mr D Schapper (of counsel) 
Respondent Mr K Trainer (as agent) on behalf of the Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees’ Union of Workers, Perth 
 Mr S White (as agent) on behalf of the Shire of Toodyay 

Mr S Bibby on behalf of the Chamber of Commerce and Industry of Western Australia 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant, Mr K Trainer as agent on behalf of the Western Australian 
Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth, Mr S White as agent on behalf of the Shire 
of Toodyay and Mr S Bibby on behalf of the Chamber of Commerce and Industry of Western Australia, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Municipal Employees (Western Australia) Interim Award 2011 be made in accordance with the following 
schedule and that such award shall have effect on and from 25 March 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF AWARD 

1. - AWARD TITLE 
This award shall be known as the Municipal Employees (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of Award 
1. Award Title 
2. Arrangement 
3. Area and Scope 
4. Commencement 
5. Definitions 
6. Minimum Adult Award Wage 
PART 2 - Award Flexibility 
7. Enterprise Flexibility 
8. Index of Facilitative Provisions 
PART 3 - Dispute resolution 
9. Dispute Settlement Procedures 
PART 4 - Employer and Employees Duties, Employment Relationship and Related Matters 
10. Notice of Termination 
11. Full-time Employees 
12. Part-time Employees 
13. Casual Employees 
14. Redundancy 
PART 5 - Wages and Related Matters 
15. Classification definitions 
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16. Wages  
17. Extra rates for ordinary hours 
18. Payment of wages 
19. Allowances 
PART 6 - Hours of Work 
20. Hours of Duty 
21. Overtime 
22. Shift Work 
PART 7 - Holidays and Leave 
23. Annual Leave 
24. Public Holidays 
25. Sick Leave 
26. Bereavement Leave 
27. Family Leave 
28. Parental Leave 
PART 8 - Miscellaneous 
29. Superannuation 
30. Posting of Award 
31. Named Parties to Award 
32. Named Respondents 

3. - AREA AND SCOPE 
3.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not. 
3.2 This award shall not apply to employees employed by employers who are national system employers, as defined by the 

Fair work Act 2009. 
4. - COMMENCEMENT 

This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 
5. - DEFINITIONS 

5.1 An Aboriginal person is a person who identifies as such and furthermore is regarded as an Aboriginal person by members 
of his or her community. 

5.2 Commission means the Western Australian Industrial Relations Commission.  
5.3 Commissioner means a Commissioner appointed under the Industrial Relations Act 1979 
5.4 Employee means any person employed by a respondent in any of the classifications, callings or occupations specified by 

this award. 
5.5 Employer means any respondent to this award. 
5.6 Headquarters shall mean and include a permanent place wherein are stored or kept, plant equipment and materials or a 

place where vehicles are parked. 
5.7 Horticulture tradesperson shall mean an employee who has successfully completed a recognised apprenticeship in the 

Gardening or Landscape Gardening or Turf Management or Nurseryperson branches of the Horticulture Trade, and who 
produces proof satisfactory to the employer of such qualification, or who has by other means achieved a standard of 
knowledge equivalent thereto and is appointed in writing as such by the employer. 

5.8 Horticultural tradesperson/curator means an employee who is in charge or has care and control over a park, garden, 
botanical garden, tennis court ground, cricket ground, golf course or other sporting ground or any other ground or similar 
area, but who does not directly supervise other employees other than apprentices in training or to supervise employees as 
a leading hand and who does not perform the normal duties of a caretaker. 

5.9 Member means a financial member of the Union. 
5.10 Registrar means the Industrial Registrar or a Deputy Industrial Registrar of the Western Australian Industrial Relations 

Commission. 
5.11 Shift work 

5.11.1 Day shift means any shift starting at or after 6.00 a.m. and finishing at or before 5.00 p.m. 
5.11.2 Afternoon shift means any shift finishing after 5.00 p.m. and at or before midnight. 
5.11.3 Night shift means any shift finishing after midnight and at or before 6.00 a.m. 

5.12 Union means the Western Australian Municipal, Administrative, Clerical and Services Union of Employees and/or the 
Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth. 

6. - MINIMUM ADULT AWARD WAGE 
6.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
6.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 
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6.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
6.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

6.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

6.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

6.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

6.8 Subject to this clause the minimum adult award wage shall: 
6.8.1 Apply to all work in ordinary hours; 
6.8.1 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
6.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

6.10 Adult Apprentices 
6.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
6.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
6.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
6.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
PART 2 - AWARD FLEXIBILITY 

7. - ENTERPRISE FLEXIBILITY 
7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more efficiently accordingly to its particular needs the 
following process shall apply. 
7.1.1 A consultative committee mechanism and procedures appropriate to the size, structure and needs of the 

enterprise or workplace shall be established. 
7.1.2 For the purpose of the consultative process the employees may nominate the Union or another body or 

individual to represent them. 
7.1.3 Where agreement is reached an application for registration shall be made to the Commission. 

7.2 Where an agreement affects more than one employee, a valid majority of employees must vote in favour of the agreement 
through a secret ballot process.  A secret ballot must also be conducted where a variation to an agreement is proposed or 
where the termination of the agreement is proposed by employees. 

7.3 The secret ballot must be conducted by a person mutually agreed between the employer and the employees. 
7.4 The terms and conditions of employment in an agreement shall not, when viewed as a whole, be less favourable than the 

entitlements otherwise available under the award or other standard condition established by the Commission. 
8. - INDEX OF FACILITATIVE PROVISIONS 

8.1 A facilitative provision is one which provides that the standard approach in an award provision may be departed from by 
agreement between an individual employer and the Union and/or an employee, or the majority of employees, in the 
enterprise or workplace concerned. 

8.2 Facilitative provisions in this award are contained in the following clauses: 
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Clause title Clause number 
Alternative method of payment 18.5 
Hours of duty – spread of hours 20.1.2(1) and 20.1.5(1) 
Annual leave – leave to be taken 23.6.1 
Public holidays – substitute days 24.4.1(1) 
Parental leave – commencement of leave 28.3.4 

PART 3 - DISPUTE RESOLUTION 
9. - DISPUTE SETTLEMENT PROCEDURES 

9.1 Subject to the provisions of the Industrial Relations Act 1979, any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, including wage level classification appeals, between a respondent employer and the 
Union or a respondent employer and his/her employees, shall be settled in accordance with the procedures set out herein. 

9.2 Where the matter is raised by an employee, or a group of employees, the following steps shall be observed: 
9.2.1 The employee(s) concerned shall discuss the matter with the immediate supervisor.  If the matter cannot be 

resolved at this level the supervisor shall, within three days, refer the matter to a more senior officer nominated 
by the employer and the employee(s) shall be advised accordingly. 

9.2.2 The senior officer shall, if he/she is able, answer the matter raised within one week of it being referred to 
him/her and, if he/she is not so able, refer the matter to the employer for its attention, and the employee(s) shall 
be advised accordingly. 

9.2.3 If the matter has been referred in accordance with 9.2.2, the employee(s) or his/her shop steward shall notify the 
Union Secretary or his/her nominee, so that he/she may have the opportunity of discussing the matter with the 
employer. 

9.2.4 The employer shall, as soon as practicable after considering the matter before it, advise the employee(s) or, 
where necessary the Union of its decision.  Provided, that such advice shall be given within five weeks of the 
matter being referred to the employer. 

9.2.5 Where the person chosen by the employee to act as the representative is employed by the particular employer 
the employee selected shall suffer no loss of wages or other benefit arising from his or her presence and/or 
representation made at any stage of the dispute settlement procedure. 

9.2.6 Should the matter remain in dispute after the above processes have been exhausted either party may refer the 
matter to the Commission for resolution. 

9.3 Nothing in this clause shall limit the right of an individual employee to seek advice from, or be represented by, a shop 
steward, an appropriate union representative or other person. 

9.4 Employees may elect to have an elder from a shared cultural background represent them on such occasions. 
9.5 The settlement procedures provided by this clause shall be applied to all manner of dispute referred to in 9.1, and no 

party, or individual, or group of individuals, shall commence any other action, of whatever kind, which may frustrate a 
settlement in accordance with its procedures.  Observance of these procedures shall in no way prejudice the right of any 
party, or individual, in dispute to refer the matter for resolution by the Commission.  Provided that such reference cannot 
occur until this dispute resolution procedure has been fully observed. 

9.6 While the parties are attempting to resolve the dispute the parties will continue to work in accordance with the award and 
their contract of employment unless the employee has a reasonable concern about an imminent risk to his or her health 
and safety.  Subject to the provision of any applicable occupational health and safety law, even if the employee has a 
reasonable concern about an imminent risk to his or her health or safety, the employee must not unreasonably fail to 
comply with a direction by his or her employer to perform other work, whether at the same location or another location, 
that is safe and appropriate for the employee to perform. 

9.7 Settlement of dispute – training leave 
9.7.1 A Union delegate/shop steward (or other employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an 
accredited training provider and, approved by the Union on the following conditions: 
(1) The scope, content and level of the courses are directed to the enhancement of the operation of the 

settlement of dispute/dispute resolution procedure. 
(2) Reasonable notice is given by the Union delegate/shop steward or another workplace representative; 

reasonable notice being 30 days or such other notice as agreed between the Union and the Employer. 
(3) The taking of leave is arranged having regard to the operational requirements of the employer. 
(4) The Union delegate/shop steward or another workplace representative taking such leave shall be paid 

all ordinary time earnings which normally become due and payable during the period of leave; 
(5) Leave of absence granted pursuant to this clause shall count as service for all purposes of this award. 



598 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

PART 4 - EMPLOYER AND EMPLOYEES DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED MATTERS 
10. - NOTICE OF TERMINATION 

10.1 Notice of termination by employer 
10.1.1 In order to terminate the employment of an employee the employer must give to the employee the period of 

notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

10.1.2 In addition to the notice in 10.1.1, employees over 45 years of age at the time of the giving of the notice with 
not less than two years continuous service, are entitled to an additional week's notice. 

10.1.3 Payment in lieu of the prescribed notice in 10.1.1 and 10.1.2 must be made if the appropriate notice period is 
not required to be worked.  Provided that employment may be terminated by the employee working part of the 
required period of notice and by the employer making payment for the remainder of the period of notice. 

10.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the 
employee's employment had continued until the end of the required period of notice, the employer would have 
become liable to pay to the employee because of the employment continuing during that period.  That total must 
be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

10.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a 

specified period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

10.1.6 For the purposes of this clause, continuity of service shall be the same as defined in Regulation 5 of the Local 
Government (Long Service Leave) Regulations 1977, as amended from time to time. 

10.2 Notice of termination by an employee 
10.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 

and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

10.2.2 If an employee fails to give the notice specified in 10.1.1 the employer has the right to withhold monies due to 
the employee to a maximum amount equal to the amount the employee would have received under 10.1.4. 

10.3 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 
without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.4 Engagement of Aboriginal persons 
On request, employers engaging a multi cultural workforce shall provide appropriate cultural training that recognises the 
diversity of its workforce and shall include recognition of their indigenous beliefs and culture. 

10.5 Transmission of business 
Where a business is transmitted from one employer to another, as set out in Clause 14. - Redundancy, the period of 
continuous service that the employee had with the transmittor or any prior transmittor is deemed to be service with the 
transmittee and taken into account when calculating notice of termination.  However, an employee shall not be entitled to 
notice of termination or payment in lieu of notice for any period of continuous service in respect of which notice has 
already been given or paid for. 

11. - FULL-TIME EMPLOYEES 
A full time employee shall mean an employee who is engaged to work the standard ordinary hours of a local government authority 
in accordance with Clause 20. – Hours of Duty. 
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12. - PART-TIME EMPLOYEES 
12.1 A part-time employee shall mean an employee who works regularly from week to week for less than the standard 

ordinary hours in any week.  Such employee shall be paid the appropriate hourly rate of pay for each hour worked. 
12.2 Payment for annual leave and absence through sickness for such employees, pursuant to Clauses 23. – Annual Leave and 

Clause 25. – Sick Leave, or any other appropriate clause providing such entitlements, shall be in the proportion that the 
hours regularly worked each week bears to the standard ordinary hours. 

13. - CASUAL EMPLOYEES 
13.1 A casual employee shall mean an employee who is engaged and paid as such and, except as otherwise provided for in this 

award, such employee shall be paid the ordinary hourly rate prescribed for the classification of work performed with the 
addition of 20%. 

13.2 A casual employee who works outside the ordinary hours of work prescribed by Clause 21. - Overtime, shall be entitled 
to overtime payments in accordance with Clause 21. – Overtime, based on their ordinary casual rate. 

13.3 Caring responsibilities 
13.3.1 Subject to evidentiary and notice requirements in 27.1.5 casual employees are entitled to not be available to 

attend work, or to leave work: 
(1) If they need to care for members of their immediate family or household who are sick and require care 

and support, or who require care due to an unexpected emergency, or due to the birth of a child; or 
(2) Upon the death in Australia of an immediate family or household member. 

13.3.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be 
available to attend work.  In the absence of agreement, the employee is entitled to not attend work for up to 48 
hours (two days) per occasion.  The casual employee is not entitled to any payment for the period of non 
attendance. 

13.3.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause.  The rights of an employer to engage or not engage a casual employee are otherwise 
not affected. 

14. - REDUNDANCY 
14.1 Definitions 

14.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
14.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

14.1.3 Small employer means an employer who employs fewer than 15 employees. 
14.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
14.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 

exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

14.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

14.3 Severance pay 
14.3.1 Severance pay - other than employees of a small employer 

An employee, other than an employee of a small employer as defined in 14.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
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Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 14.1.5 

14.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 14.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week's pay is defined in 14.1.5 

14.3.3 Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee's normal retirement date. 

14.3.4 Continuity of service shall be calculated in the manner prescribed by Clause 10. – Notice of Termination.  
Provided that service prior to the date of operation of this subclause, by order of the Commission, shall not be 
taken into account in calculating an entitlement to severance pay for an employee of a small employer pursuant 
to 14.3.2. 

14.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 
redundancy situation in accordance with the Western Australian Industrial Relations Commission’s 
Termination, Change and Redundancy General Order [2005 WAIRC 01715]. 

14.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in Clause 10. – Notice of Termination.  In this circumstance the employee will be entitled to 
receive the benefits and payments they would have received under this clause had they remained with the employer until 
the expiry of the notice, but will not be entitled to payment in lieu of notice. 

14.5 Alternative employment 
14.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
14.5.2 This provision does not apply in circumstances involving transmission of business as set out in 14.7. 

14.6 Job search entitlement 
14.6.1 During the period of notice of termination given by the employer in accordance with Clause 10. – Notice of 

Termination an employee shall be allowed up to one day's time off without loss of pay during each week of 
notice for the purpose of seeking other employment. 

14.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

14.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 10.3. 
14.7 Transmission of business 

14.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
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(a) in which the terms and conditions are substantially similar and no less favourable, 
considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

14.7.2 The Commission may vary 14.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

14.8 Employees exempted 
This clause does not apply to: 
14.8.1 employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
14.8.2 probationary employees; 
14.8.3 apprentices; 
14.8.4 trainees; 
14.8.5 employees engaged for a specific period of time or for a specified task or tasks; or 
14.8.6 casual employees. 

14.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay.  An application 
for such variation may be made by an employer or a group of employers. 

14.10 Redundancy Disputes Procedure 
14.10.1 Paragraphs 14.10.2 and 14.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

14.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

14.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 - WAGES AND RELATED MATTERS 
15. - CLASSIFICATION DEFINITIONS 

15.1 Municipal employee - level 1 
15.1.1 Qualifications, training and experience 

(1) An employee at this level will need to undertake industry induction and training which may include 
information on the industry, organisations, conditions of employment, skill formation and career path 
opportunities, planning and layout of work, documentation procedures, occupational health and safety, 
equal opportunity and performance appraisal incorporating quality control and assurance. 

(2) No previous work experience is required at this level. 
(3) “A” Class Licence may be required. 

15.1.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Use of a limited range of hand tools. 
(b) Drive a light vehicle. 

(2) Communication skills 
Basic oral and written literacy and numeracy skills to enable liaison with immediate work group. 

(3) Complexity/multi-skilling 
Tasks are simple and non-complex. 

15.1.3 Responsibility and accountability 
Employees at this level: 
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(1) Work under direct supervision. 
(2) Are responsible for the quality and completion of their own work subject to detailed direction. 
(3) Are responsible for care of tools and equipment in their use. 

15.1.4 Decision making and problem solving 
(1) Judgement is limited as work is repetitive and generally coordinated by others. 
(2) Work is clearly defined and of a routine and basic nature with established procedures, guidance and 

close supervision. 
(3) Required to exercise basic judgement relating to own work and personal safety as required by relevant 

legislation and Council safety procedures. 
15.2 Municipal employee - level 2 

15.2.1 Qualifications, training and experience 
An employee at this level will have satisfactorily completed the requirements of level 1 and will be undertaking 
structured and/or on-the-job training (including appropriate safety training) or possess appropriate and relevant 
equivalent experience in some or all of the following areas: 
(1) Basic construction and/or maintenance, i.e., basic concreting and/or basic bitumen handling. 
(2) Safe operation and user maintenance of minor plant. 
(3) Safe operation and user maintenance of light vehicles. 
(4) Selected hand tools. 
(5) Parks maintenance. 
(6) Basic stores work. 
(7) Two-way radio operation. 
(8) “A” Class licence may be required. 
(9) Certificate of competency in minor plant operation may be required. 
(10) Basic labouring skills. 

15.2.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Use of a variety of selected hand tools and use of minor plant and equipment 
requiring basic operation rather than technical skills. 

(ii) Operator’s skills level low some experience preferred. 
(iii) Single function equipment. 
(iv) Operator machine maintenance low complexity. 
(v) Minimal dimensional control on works required other than pre-set by plant. 
Examples:  Small/large rollers (sub-grade), ride-on mowers, chipper/mulcher, mowers, 
brush cutters, brick cutters, jack hammers, small concrete cutters. 

(b) Drive vehicles requiring “A” class licence. 
(c) General gardening including parks and grounds maintenance and minor repair to reticulation 

systems. 
(d) Basic store work, including receiving, despatching, distributing, sorting, checking and 

packing. 
(e) Basic inventory control of documenting and recording of goods, materials and components. 
(f) Basic keyboard skills where required. 
(g) Concrete and bitumen work. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken. 
(2) Communication 

Basic oral and written literacy and numeracy skills to enable liaison with work groups and 
communication with members of the public. 

(3) Complexity/multi-skilling 
Tasks are of limited complexity. 

15.2.3 Responsibility and accountability 
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(1) Works under routine (general) supervision either individually or in a team environment. 
(2) Responsible for the quality and completion of their own work subject to routine direction. 
(3) Responsible for materials, tools, equipment and minor plant in their use. 

15.2.4 Decision making and problem solving 
(1) Problems at this level may require limited personal judgement.  Work procedures are already well 

established. The individual must apply existing known techniques to the work with decision making 
being within existing routines, procedures and practices. 

(2) Required to make operational decisions relating to own safety and work as required by relevant 
legislation and Council safety procedures. 

15.3 Municipal employee - level 3 
15.3.1 Qualifications, training and experience 

An employee at this level will have satisfactorily completed structured and/or on-the-job training (including 
appropriate safety training) or possess appropriate and relevant experience in some or all of the following areas: 
(1) Intermediate construction and/or maintenance, i.e., intermediate concreting and/or bitumen, formwork 

and pipelaying. 
(2) Safe operation and user maintenance of minor to medium mechanical plant. 
(3) Safe operation and user maintenance of medium vehicles. 
(4) Specialised hand tools and other equipment. 
(5) Basic horticulture and/or nursery. 
(6) Stores work and inventory control. 
(7) Basic supervision. 
(8) “A” and “B” class licence may be required. 
(9) Plant certificate(s) may be required. 
(10) May be required to hold appropriate Life Saving Certificate, including Resuscitation and First Aid. 
(11) Appropriate SECWA safety accreditation may be required. 

15.3.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Use of specialised hand tools and minor plant. 
(ii) Operator skill low to medium experience required. 
(iii) Single function equipment. 
(iv) Operator machine maintenance and set up low to medium complexity. 
(v) Basic dimensional control on works other than pre-set by plant. 
Examples: Loader (yard) (borrow pit), chipper, roller (base course), cherrypicker 
(unconfined working space), tractors and mounted equipment. 

(b) Drive vehicles up to two axles. 
(c) Use of measuring instruments and tools. 
(d) Basic horticultural and nursery skills, including gardening, tree pruning, grafting, 

propagating, potting, planting and other duties. 
(e) Store work, including: 

(i) Inventory and store control. 
(ii) Licensed operation of appropriate materials, handling equipment. 
(iii) Intermediate keyboard skills and computer operation. 

(f) Prepare concrete, bitumen and pipe laying to line and grade from plans, drawings, and 
instructions, including form work, levelling, screed, render and finish. 

(g) Basic supervisory skills. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken. 
(2) Communication 

Oral and written literacy and numeracy skills to provide information and advice to other employees, 
higher level staff and members of the public. 
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(3) Complexity/multi-skilling 
Able to perform a broader range of activities with variation restricted to the area of operation with a 
limited complexity subject to training and/or experience. 

15.3.3 Responsibility and accountability 
(1) Works under routine (general) supervision either individually or in a team environment on a range of 

projects. 
(2) Responsible for the quality and completion of their own work subject to routine direction. 
(3) Responsible for materials, tools, equipment, vehicles, and plant in their use. 
(4) Responsible for quality control/assurance procedures, including to recognise quality deviation/faults. 
(5) May be responsible for the supervision and limited guidance of a small work group. 

15.3.4 Decision making and problem solving 
(1) Problems at this level are generally of a routine nature, requiring experience and a degree of personal 

judgement based on previous experiences and set guidelines.  Solutions are readily available with 
problems being of limited difficulty. 

(2) Required to make technical and operational decisions relating to own safety and work, and safety of 
other employees and the public. 

15.4 Municipal employee - level 4 
15.4.1 Qualifications, training and experience 

An employee at this level will have a satisfactorily completed structured and/or on-the-job training (including 
appropriate safety training) or possess appropriate and relevant equivalent experience and achieved a good 
working knowledge of the technical requirements of the job to be undertaken in some or all of the following 
areas: 
(1) Advanced construction and/or maintenance, i.e., advanced concreting and/or bitumen finishing work, 

pipelaying, and material sampling, testing and compaction techniques. 
(2) Safe operation and user maintenance of mechanical plant. 
(3) Safe operation and user maintenance of heavy vehicles. 
(4) Precision tools and instruments. 
(5) Reticulation. 
(6) Intermediate horticulture and nursery and may include assistance in turf preparation. 
(7) Materials and equipment estimating. 
(8) Progress towards Supervisory Certificate (level 1) and/or relevant experience. 
(9) “A”, “B” or “C” class licence may be required. 
(10) Plant certificate(s) may be required. 
(11) Appropriate SECWA safety accreditation may be required. 
(l2) Licence in explosives handling may be required. 

15.4.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Operator skill level medium-high with significant experience. 
(ii) Multi-function equipment. 
(iii) Operator machine maintenance and set up medium to high complexity. 
(iv) Dimensional control working to existing levels or moderate degree of accuracy to 

design levels. 
Examples: Hiab, loader (box out), grader (box out) (maintenance), excavator (box out), 
street sweeper, gang mower (sports turf), cherrypicker (confined working space). 

(b) Drive vehicles three axles or greater. 
(c) Use and interpretation of precision measuring instruments and tools. 
(d) Intermediate horticultural and nursery, including assistance in turf preparation and 

maintenance, tree pruning and landscaping. 
(e) Plan reading, single dimensional. 
(f) Advanced concrete work - major concrete works, reinforced structural from plans and 

drawings without pre-set levels. 
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(g) Developed supervisory skills. 
(h) Basic understanding of quality control techniques. 
(i) Installation, repair and maintenance of reticulation systems (including controllers) and 

modification and additions to existing systems including low voltage electrical work. 
(j) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken and the affect on the public. 
(k) Handling and use of explosives. 

(2) Communication 
Oral and written literacy and numeracy skills to provide information and advice to other employees, 
higher level staff, clients, suppliers, and members of the public. 

(3) Complexity/multi-skilling 
Able to perform broader range of activities with variation restricted to the area of operation with a 
high level of complexity subject to training and/or experience. 

15.4.3 Responsibility and accountability 
(1) Works under limited supervision either individually or in a team environment and may be on a range 

of projects. 
(2) Responsible for quality and standard of work performed, including work of other employees. 
(3) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(4) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(5) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(6) May be responsible for the supervision and limited guidance of a small work group. 

15.4.4 Decision making and problem solving 
(1) Problems at this level require employees to use some originality in approach with solutions usually 

attributable to application of previously encountered solutions or experience. 
(2) Required to make technical and operational decisions relating to own work and safety and safety of 

the public. 
(3) May be required to make technical and operational decisions relating to the work and safety of others. 

15.5 Municipal employee - level 4A 
15.5.1 Qualifications, training and experience 

An employee at this level will have completed the requirements of a Trade Certificate level qualification or 
possess appropriate and relevant equivalent experience. 

15.5.2 Specialist knowledge of skills 
(1) General 

An employee is required to exercise the skills and knowledge of the relevant trade or experience. 
(2) Communication 

Exercises good interpersonal and communication skills. 
(3) Complexity/multi-skilling 

Performs non-trade tasks within the employee’s skill, competence and training. 
15.5.3 Responsibility and accountability 

(1) Performs work under the limited supervision either individually or in a team environment. 
(2) Responsible for assuring the quality of their own work. 
(3) Assists in the provision of on-the-job training to a limited degree. 
(4) Understands and applies quality control techniques. 

15.5.4 Decision making and problem solving 
(1) Exercises discretion within the scope of this level. 
(2) Performs work which while primarily involving the skills of the employee’s trade or experience is 

incidental or peripheral to the primary task and facilitates the completion of the whole task.  Such 
incidental or peripheral work would not require additional formal technical training. 

15.6 Municipal employee - level 5 
15.6.1 Qualifications, training and experience 
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An employee at this level will have completed the requirements of level 4 and will have satisfactorily completed 
structured training (including appropriate safety training) or level 4A and possess appropriate and relevant 
equivalent experience to one or more of the following levels: 
(1) Safe operation and user maintenance of specialist plant and/or heavy vehicles. 
(2) Advanced reticulation. 
(3) Advanced or specialist horticulture and nursery, including turf preparation and management. 
(4) Materials, equipment and cost estimating, and job cost recording. 
(5) Completed Supervisory Certificate (level 1) and/or relevant equivalent experience. 
(6) Experienced Trade Certificate or equivalent. 
(7) “A”, “B” or “C” class licence may be required with extensive experience. 
(8) Plant certificate(s) may be required. 

15.6.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Operator skill level medium-high with significant experience. 
(ii) Multi-function equipment. 
(iii) Operator machine maintenance and set up medium to high complexity. 
(iv) Dimensional control of work requiring a high degree of accuracy with respect to 

design levels. 
Examples: Excavator and grader (final trim). 

(b) Advanced or specialist horticultural, turf and/or nursery skills. 
(c) Technical skills in plan reading including horizontal and vertical dimensions. 
(d) Sound supervisory, guidance and training skills. 
(e) Understand and applies quality control techniques. 
(f) Install, repair and maintain major reticulation systems, including electrical work. Pump and 

bore installation, repair and maintenance. 
(g) Good working knowledge of Council organisation, operations and general procedures which 

impact upon their work. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

performed and the affect on the public. 
(2) Communication 

(a) Developed oral and written literacy and numeracy skills to provide information and advice 
to other employees, higher level staff, clients, suppliers, and members of the public. 

(b) May be required to prepare basic written correspondence and/or prepare standard format 
reports. 

(3) Complexity/multi-skilling 
(a) Broader range of activities with variation restricted to the area of operation with a high level 

of complexity subject to training and/or experience. 
(b) Capable of undertaking a range of specific tasks of a complex nature. 

15.6.3 Responsibility and accountability 
(1) Works unsupervised and is subject to limited direction. 
(2) Responsible for quality and standard of work performed, including work of other employees. 
(3) Responsible for achieving and maintaining high technical quality without direction. 
(4) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(5) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(6) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(7) Responsible for productivity and efficiency of work groups supervised. 
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15.6.4 Decision making and problem solving 
(1) Problems at this level are frequently of a complex or technical nature, with solutions not necessarily 

related to previous direct experience and therefore require some initiative and personal judgement.  If 
required, guidance and assistance is usually available. 

(2) May be required to make planning, technical and operational decisions relating to the work and safety 
of other employees and safety of the public. 

15.7 Municipal employee - level 6 
15.7.1 Qualifications, training and experience 

Employees at this level will have satisfactorily completed the requirements of level 5 and have as a minimum, a 
trade certificate or equivalent or possess appropriate and relevant equivalent experience and will, in addition: 
(1) Safe operation and user maintenance of a range of different vehicles and/or plant and has extensive 

experience in their operation at an advanced level. 
(2) Advanced or specialist horticulture and nursery, including turf preparation and management with 

extensive experience in a wide range of areas. 
(3) Materials, equipment and cost estimating.  Job cost and budgetary control. 
(4) Completed Supervisory Certificate (level 2) and has relevant experience. 
(5) Have commenced and partially completed an appropriate post trade certificate. 
(6) “A”, “B” or “C” class licence may be required with extensive experience. 
(7) Plant certificate(s) may be required. 

15.7.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Operation of a range of vehicles and/or specialised plant requiring advanced skills and 

operation to rigid specifications. 
(b) A wide range of advanced and/or specialist horticultural, turf and/or nursery skills. 
(c) Advanced technical skills in materials performance and compaction and plan reading 

including horizontal and vertical dimensions and establishing sections for materials 
estimating. 

(d) Sound supervisory, training and basic human resources management and employee relations 
skills. 

(e) Detailed knowledge and understanding of quality control techniques and their application. 
(f) Detailed knowledge of Council organisation, operation and general procedures. 
(g) Sound knowledge of Council safety policy requirements as they relate to the job being 

performed and the affect on the public. 
(2) Communication 

(a) Developed oral and written literacy and numeracy skills to negotiate with other employees, 
higher level staff, clients, suppliers, and members of the public. 

(b) May be required to prepare written correspondence and reports. 
(3) Complexity/multi-skilling 

(a) Broader range of activities with variation restricted to the area of operation with a high level 
of complexity subject to training and/or experience. 

(b) Capable of undertaking a range of specific tasks of a complex nature. 
15.7.3 Responsibility and accountability 

(1) Works without direct supervision. 
(2) Responsible for quality and standard of work performed, including productivity and safety. 
(3) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(4) Responsible for ensuring personnel practices are applied. 
(5) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(6) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(7) Responsible for productivity and efficiency of work groups supervised. 
(8) Responsible for negotiation with clients, suppliers and members of the public. 
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15.7.4 Decision making and problem solving 
Problems at this level are frequently of a complex or technical nature with solutions not necessarily related to 
previous direct experience and therefore requiring initiative, personal judgement and discretion. 
Exercise high precision trade skills using various materials and/or specialised techniques. 

16. - WAGES 
16.1 Classification level Relativity Total maximum Total minimum 
   hourly rate weekly rate 
  % $ $ 
 level 1 (up to 38 hours) 78.5 14.99 569.90 
 Above 38 hours 82.5 15.43 586.50 
 Level 2 87.5 16.04 609.45 
 Level 3 92.5 16.59 630.30 
 Level 4 96.0 16.97 644.90 
 Level 4A 100.0 17.46 663.60 
 Level 5 102.5 17.74 674.00 
 Level 6 110.0 18.56 705.30 
16.2 State minimum wage 

16.2.1 The state minimum wage 
No employee shall be paid less than the state minimum wage. 

16.2.2 Amount of state adult minimum wage 
(1) The state minimum wage for full-time adult employees not covered by 16.2.4 [special categories 

clause], is $587.20 per week. 
(2) Adults employed under a supported wage clause shall continue to be entitled to receive the wage rate 

determined under that clause.  Provided that such employees shall not be paid less than the amount 
determined by applying the percentage in the supported wage clause applicable to the employee 
concerned to the amount of the minimum wage specified in 16.2.2(1). 

(3) Adults employed as part-time or casual employees shall continue to be entitled to receive the wage 
rate determined under the casual and part-time clauses of the award.  Provided that such employees 
shall not be paid less than pro rata the minimum wage specified in 16.2.2(1) according to the number 
of hours worked. 

16.2.3 How the state minimum wage applies to juniors 
(1) The wage rates provided for juniors by this award continue to apply unless the amount determined 

under 16.2.3(2) is greater. 
(2) The state minimum wage for an employee to whom a junior rate of pay applies is determined by 

applying the percentage in the junior wage rates clause applicable to the employee concerned to the 
relevant amount in 16.2.2. 

16.2.4 Application of minimum wage to special categories of employee 
Due to the existing applicable award wage rates being greater than the relevant proportionate federal minimum 
wage, this clause has no application to employees undertaking a National Training Wage Traineeship, an 
Australian Traineeship, a Career Start Traineeship, a Jobskills placement or an apprenticeship. 

16.2.5 Application of state minimum wage to award rates calculation 
(1) The state minimum wage: 

(a) applies to all work in ordinary hours; 
(b) applies to the calculation of overtime and all other penalty rates, superannuation, payments 

during sick leave, long service leave and annual leave, and for all other purposes of this 
award. 

16.3 Junior employees 
Junior employees: (Wage per week is expressed as a percentage of the total minimum rate of pay for either level 1 or 
level 2). 
Age % 
Under 16 years of age 55 
At 16 years of age 65 
At 17 years of age 75 
At 18 years of age 85 
At 19 years of age Adult rate 

16.4 National Training Wage 
The minimum rates of pay and conditions of employment applicable to Trainees shall be in accordance with Schedule E – 
National Training Wage as provided in the Modern Local Government Industry Award 2010 as amended from time to 
time. 
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16.5 Apprentices 
16.5.1 Apprentices: (Wage per week is expressed as a percentage of the level 4A rate). 

(1) 4 year term % 
 First year 42 
 Second year 55 
 Third year 75 
 Fourth year 88 
(2) 3-1/2 year term % 
 First six months 42 
 Next year 55 
 Following year 75 
 Final year 88 
(3) 3 year term % 
 First year 55 
 Second year 75 
 Third year 88 

16.6 Supported Wages 
This subclause defines the conditions which will apply to employees, who because of the effects of a disability, are 
eligible for a supported wage under the terms of this award.  In the context of this subclause, the following definitions will 
apply: 
16.6.1 Supported wage system means the Commonwealth Government system to promote employment for people who 

cannot work at full award wages because of a disability, as documented in Supported Wages System: 
Guidelines and Assessment Process. 

16.6.2 Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the supported wage system to perform assessments of an individual’s productive capacity within the 
supported wage system. 

16.6.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

16.6.4 Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

16.6.5 Assessment of capacity for the purpose of establishing the percentage of the award rate to be paid to an 
employee under this award, the productive capacity of the employee will be assessed in accordance with the 
supported wage system and documented in assessment instrument by: 
(1) The employer and a union party to the award, in consultation with the employee or, if desired by any 

of these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the 

employee. 
16.6.6 Lodgement of assessment instrument 

(1) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it shall be referred by the 
Registrar to the union by certified mail and shall take effect unless an objection is notified to the 
registrar within ten working days. 

(2) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it shall be referred by the 
Registrar to the union by certified mail and shall take effect unless an objection is notified to the 
Registrar within ten working days. 

16.6.7 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a 
reasonable request for such a review.  The process of review shall be in accordance with the procedures for 
assessing capacity under the supported wage system. 

16.6.8 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees 
covered by the provision of this subclause will be entitled to the same terms and conditions of employment as 
all other workers covered by this award paid on a pro-rata basis. 

16.6.9 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make 
changes in the workplace to enhance the employee’s capacity to do the job.  Changes may involve redesign of 
duties, working time arrangements and work organisation in consultation with other workers in the area. 

16.6.10 Eligibility criteria 
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(1) Employees covered by this subclause will be those who are unable to perform the range of duties to 
the competence level required within the class of work for which the employee is engaged under this 
award, because of the effects of a disability on their productive capacity and who meet the impairment 
criteria for receipt of a disability pension. 

(2) This subclause does not apply to any existing employee who has a claim against the employer which 
is the subject to the provisions of workers’ compensation legislation or any provision of this award 
relating to the rehabilitation of employees who are injured in the course of their employment. 

16.6.11 Supported wage rates 
(1) Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of 

pay prescribed by this award for the class of work which the person is performing to the following 
schedule: 
Assessed capacity Prescribed award rate 

% % 
10* 10 
20 20 
30 30 
40 40 
50 50 
60 60 
70 70 
80 80 
90 90 

(2) Provided that the minimum amount payable shall not be less than $73.00 per week. 
(3) *Where a person’s assessed capacity is 10%, he/she shall receive a high degree of assistance and 

support. 
16.6.12 Trial period 

(1) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ 
a person under the provisions of this subclause for a trial period not exceeding twelve weeks, except 
that in some cases additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During that trial period the assessment of capacity shall be undertaken and the proposed wage rate for 
a continuing employment relationship shall be determined. 

(3) The minimum amount payable to the employee during the trial period shall be no less than $73.00 per 
week. 

(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and the employee wish to establish a continuing employment relationship 

following completion of the trial period, a further contract of employment shall be entered into based 
on the outcome of assessment under 16.6.5. 

17. - EXTRA RATES FOR ORDINARY HOURS 
17.1 Employees, who perform their ordinary hours of duty in accordance with 20.1.2(1), shall be paid an extra $2.33 per hour 

for all ordinary hours worked between the starting time and 6.00 a.m. 
17.2 Employees, who perform their ordinary hours of duty in accordance with 20.1.2(3), shall be paid an extra 25% for all 

ordinary hours worked on a Saturday and an extra 50% for all ordinary hours worked on a Sunday. 
18. - PAYMENT OF WAGES 

18.1 Each employee shall be paid the appropriate rate shown in Clause 16. - Wages, of this award.  Subject to 18.2, payment 
shall be pro rata where less than the full week is worked. 

18.2 Wages shall be paid at the discretion of the employer on either a weekly or fortnightly basis. 
18.3 No employer shall keep more than two days’ pay in hand. 
18.4 Absences from duty 

18.4.1 An employee whose ordinary hours are arranged such that the employee receives a rostered day (RDO) and who 
is paid wages averaged over the roster period and is absent from duty (other than on annual leave, long service 
leave, holidays prescribed under this award, paid sick leave, workers’ compensation or bereavement leave) 
shall, for each day he/she is so absent, lose average pay for that day calculated by dividing his/her average 
weekly wage rate by five. 

18.4.2 An employee who is so absent from duty for part of a day shall lose average pay for each hour he/she is absent 
by dividing his/her average daily pay rate by eight. 

18.4.3 Provided when such an employee is absent from duty for a whole day he/she will not accrue a credit because 
he/she would not have worked ordinary hours that day in excess of 7 hours 36 minutes for which he/she would 
otherwise have been paid.  Consequently, during the week of the work cycle he/she is to work less than 38 
ordinary hours he/she will not be entitled to average pay for that week. In that week, the average pay will be 
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reduced by the amount of the credit he/she does not accrue for each whole day during the work cycle he/she is 
absent. 

18.4.4 The amount by which an employee’s average weekly pay will be reduced when he/she is absent from duty 
(other than on annual leave, long service leave, holidays prescribed under this award, paid sick leave, workers’ 
compensation or bereavement leave) is to be calculated as follows: 
Total of credits not accrued during cycle Average weekly pay 
 X 38 

18.4.5 Examples 
An employee’s ordinary hours are arranged so that he/she works eight ordinary hours on five days of each week 
for three weeks and eight ordinary hours on four days of the fourth week. 
(1) Employee takes one day off without authorisation in first week of cycle. 

Week of cycle  Payment 
1st week = average weekly pay 
  less one day’s pay (i.e. 1/5th) 
2nd and 3rd    
weeks = average weekly pay each week 
4th week = average pay 
  less credit not accrued on day of absence 
 = average pay 
  less 0.4 hours x average weekly pay 
  38 

(2) Employee takes each of the four days off without authorisation in the fourth week. 
Week of cycle  Payment 
1st, 2nd and   
3rd weeks = average pay each week 
4th week = average pay 
  less 4/5ths of average pay for 
  the four days absent 
  less total of credits not accrued 
  that week 
 = 1/5th average pay 
  less 4 x 0.4 hours x average weekly pay 
  38 
 = 1/5th average pay 
  less 1.6 hours x average weekly pay 
  38 

18.5 Alternative method of payment 
An alternative method of paying wages to that prescribed by 18.2 and 18.4 may be agreed between the employer and the 
majority of the employees concerned and recorded in writing and kept with the relevant wage records. 

18.6 Day off coinciding with pay day 
In the event that an employee, by virtue of the arrangement of his/her ordinary working hours, is to take a day off duty on 
a day which coincides with pay day, such employee shall be paid no later than the working day immediately following 
pay day.  Provided that, where the employer is able to make suitable arrangements, wages may be paid on the working 
day preceding pay day. 

18.7 Payment by cheque or deposit into account 
At the discretion of the employer an employee may be paid his/her wages by cheque or such wages may be deposited into 
a bank, or any other account, nominated by the employee. 

18.8 Termination of employment 
An employee who lawfully leaves his/her employment or is dismissed for reasons other than misconduct shall be paid all 
moneys due to him/her at the termination of his/her service with the employer. 

18.9 Calculation of hourly rate 
Except as provided in 18.4 the ordinary rate per hour shall be calculated by dividing the appropriate weekly rate by 38. 

19. - ALLOWANCES 
19.1 Camping 

19.1.1 Where, on distant work, an employee is required to camp out in facilities provided by the employer, the 
employee shall be paid a daily or weekly amount agreed with the employer as a camping allowance in addition 
to his/her prescribed wage. 

19.1.2 An employee shall be paid at the appropriate rate for time occupied in shifting camp and removing plant and 
equipment. 
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19.2 Distant work 
19.2.1 Where an employee is directed by his/her employer to proceed to work at such a distance that he/she cannot 

return to his/her home each night and the employee does so, the employer shall reimburse the expenses 
reasonably incurred by the employee for board and lodging in advance.  This shall not apply where the 
employer provides the employee with suitable board and lodging. 

19.2.2 The provisions of 19.2.1 do not apply with respect to any period during which the employee is absent from 
work without reasonable excuse. 

19.2.3 The employer shall reimburse all reasonable expenses including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation incurred by an employee who is directed by his/her employer to 
proceed to work pursuant to 19.2.1 and who complies with such direction. 
(1) The employee shall be paid at ordinary rate of payment for the time, up to a maximum of eight hours 

in any one day, incurred in travelling pursuant to the employer’s direction. 
19.2.4 An employee to whom the provisions of 19.2.1 apply shall be paid an allowance of $19.35 for any weekend that 

he/she returns to his/her home from the job.  This shall not apply if: 
(1) he/she advises the employer or his/her supervisor of his/her intention not later than the Tuesday 

immediately preceding the weekend in which he/she so returns; 
(2) he/she is not required for work during that weekend; 
(3) he/she returns to the job at the usual starting time on the first working day following the weekend; and 
(4) the employer does not provide suitable transport at the employers cost. 

19.2.5 Where an employee, supplied with board and lodging or camping facilities by his/her employer, is required to 
live more than one kilometre from the job he/she shall be paid an allowance of $8.56 per day, provided that 
where the time actually spent in travelling either to or from the job exceeds thirty minutes, that excess time shall 
be paid for at ordinary rates whether or not suitable transport is supplied by the employer.  This shall not apply 
where the employer provides suitable transport at the employer’s cost. 

19.3 Fares and travelling time 
19.3.1 An employee who, on any day, or from day to day, is required to work at a job away from his/her usual 

headquarters, depot or other workplace shall, at the direction of his/her employer, present himself/herself for 
work at such job at the usual starting time. 
(1) An employee to whom 19.3.1 applies shall be paid at ordinary rates for the time spent in travelling 

between his/her home and the job and shall be reimbursed for any fares incurred in such travelling, but 
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and 
the fares normally incurred in travelling between his/her home and his/her accustomed workshop or 
depot. 

(2) An employee who, with the approval of his/her employer, uses his/her own means of transport for 
travelling to or from outside jobs, shall be reimbursed the excess fares and paid travelling time which 
he/she would have incurred in using public transport unless he/she has an arrangement with his/her 
employer for a regular allowance. 

19.3.2 For travelling during working hours from and to the employer’s headquarters, depot or other workplace, or from 
one job to another, an employee shall be paid by the employer at ordinary rates.  The employer shall reimburse 
all fares and reasonable expenses in connection with such travelling. 

19.4 Higher duties 
19.4.1 Where an employee performs any duty for which a wage higher than that of his/her own grade is fixed by this 

award, for less than one hour in any one day or shift, he/she shall receive for the time so worked the wages 
specified for each higher grade duty. 

19.4.2 Where an employee performs any duty for which a wage higher than that of his/her own grade is fixed by the 
award, for more than one hour in any one day or shift, he/she shall receive for that day or shift the wages 
specified for such higher grade duty. 

19.5 Industry allowance 
19.5.1 An allowance at the rate of $21.82 per week shall be paid in addition to the wages prescribed in Clause 16. - 

Wages, of this award.  The allowance is to compensate for the following disabilities on construction and 
maintenance work, namely, being subject to: 
(1) climatic conditions when working in the open on all types of work; 
(2) the physical disadvantage of having to climb stairs or ladders or work in confined spaces; 
(3) dust blowing in the wind on construction sites and similar disability to employees engaged on the 

maintenance of roadways, footways etc.; 
(4) sloppy or muddy conditions associated with all types of construction and maintenance; 
(5) dirty conditions caused by use of form oil or green timber; 
(6) drippings from newly poured concrete; 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 613 
 

(7) the disability of working on all types of scaffold, and the disability of using makeshift appliances 
having regard to the exigencies of the job; 

(8) the lack of usual amenities associated with factory work; but, subject to the provisions of 19.5.2, is 
payable to all employees covered by this award. 

19.5.2 The provisions shall not apply to employees generally employed for more than four hours in each day on work 
in, around or adjacent to any depot, headquarters, yard, workshop, hall, nursery, swimming pool or recreation 
centre, nor to cemetery employees, attendants at caravan parks and/or camping areas, or attendants at public 
conveniences. 

19.5.3 Junior employees, casual employees, part-time employees or apprentices receiving less than adult rate and 
employees employed for less than a full week, shall receive such proportion of the industry allowance as 
equates with the proportion that their wage for ordinary hours that week bears to the adult rate for the work 
performed. 

19.6 Location allowance 
19.6.1 Subject to the provisions of this clause, in addition to the wages prescribed in Clause 16. - Wages of this award, 

a married employee shall be paid the following allowance when employed in the towns described hereafter, 
Town Rate per week 
 $ 
Agnew 38.60 
Argyle 102.60 
Balladonia 39.40 
Barrow Island 66.80 
Boulder 16.20 
Broome 62.00 
Bullfinch 18.20 
Carnarvon 31.80 
Cockatoo Island 68.00 
Coolgardie 16.20 
Cue 39.60 
Dampier 53.80 
Denham 31.80 
Derby 64.40 
Esperance 11.40 
Eucla 43.20 
Exmouth 56.40 
Fitzroy Crossing 78.00 
Gascoyne Junction 39.60 
Goldsworthy 33.80 
Halls Creek 89.80 
Kalbarri 13.60 
Kalgoorlie 16.20 
Kambalda 16.20 
Karratha 64.40 
Koolan Island 68.00 
Koolyanobbing 18.20 
Kununurra 102.60 
Laverton 39.40 
Learmonth 56.40 
Leinster 38.60 
Leonora 39.40 
Madura 41.40 
Marble Bar 99.00 
Meeberrie (Murchison) 42.20 
Meekatharra 34.20 
Menzies 42.40 
Mount Magnet 42.60 
Mundrabilla 42.40 
Newman 37.00 
Ngaanyatjarraku 138.30 
Norseman 33.80 
Nullagine 98.80 
Onslow 66.80 
Pannawonica 50.20 
Paraburdoo 50.00 
Port Hedland 53.60 
Ravensthorpe 20.40 
Roebourne 74.20 
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Town Rate per week 
 $ 
Sandstone 38.60 
Shark Bay 31.80 
Shay Gap 33.80 
Southern Cross 18.20 
Telfer 91.20 
Teutonic Bore 38.60 
Tom Price 50.00 
Westonia 20.20 
Whim Creek 63.80 
Wickham 61.80 
Wiluna 39.20 
Wittenoom 87.40 
Wyndham 96.20 
Yalgoo 43.60 

19.6.2 Except as provided in 19.6.4, a single employee shall be paid 50% of the allowances prescribed in 19.6.1. 
19.6.3 An employee, whose spouse is employed by the same employer and who is entitled to an allowance of a similar 

kind to that prescribed by this clause shall be paid 50% of the allowance prescribed 19.6.1. 
19.6.4 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 

shall be paid 33.34% of the allowance prescribed in 19.6.1. 
19.6.5 Junior workers, casual workers, part-time workers, temporary workers and employees employed for less than a 

full week shall receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to the adult rate for the work performed. 

19.6.6 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

19.6.7 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

19.6.8 For the purpose of this clause a married employee includes: 
(1) A person who has a de-facto spouse; and 
(2) A person who is a sole parent with dependant children. 
(3) For the purpose of this clause a married employee shall exclude a person with a dependant spouse 

whose salary/wage package includes a consideration for the purposes for which the location allowance 
is payable pursuant to the provisions of this clause. 

19.7 Meal allowance 
19.7.1 Subject to the provisions of 19.7.3, an employee required to work overtime for more than two hours shall be 

paid $9.30 for a meal and, if owing to the amount of overtime worked, a second or subsequent meal is required 
he/she shall be paid $8.80 for each meal so required.  This shall not apply where meals are provided by the 
employer at the employer’s cost. 

19.7.2 The provisions of 19.7.1 do not apply: 
(1) in respect of any period of overtime for which the employee has been notified on the previous day or 

earlier that he/she will be required; or 
(2) to any employee who lives in the locality in which the place of work is situated in respect of any meal 

for which he/she can reasonably go home. 
19.7.3 If an employee to whom 19.7.2(1) applies has, as a consequence of the notification referred to in that paragraph, 

provided himself/herself with a meal or meals and is not required to work overtime or is required to work less 
overtime than the period notified, he/she shall be paid, for each meal provided and not required, the appropriate 
amount prescribed in 19.7.1. 

19.8 Special rates 
19.8.1 If an employee is required to work in a wet place or in heavy rain he/she shall be provided with gum-boots or 

waterproof leggings (or both where appropriate), waterproof coat and suitable head covering where necessary so 
as to protect him/her from getting wet. 
(1) If he/she is not so provided so as to protect him/her from getting wet, he/she shall be paid therefore 

$3.54 extra for the day whatever amount of work may be done by him/her thereon. 
(2) All clothing supplied by the employer remains the property of the employer. 

19.8.2 An employee removing and destroying or burying any dead animal or animals specified herein shall be paid an 
additional amount in respect of any day on which such duty was carried out.  Such additional amount shall be 
according to the following scale irrespective of the number handled: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 615 
 

(1) Horses, cattle, pigs and animals of similar size: $5.58; 
(2) Sheep and animals of similar size: $3.67; 
(3) Dogs, cats and animals of similar size: $1.57. 
Where more than one of the above classes of animals is dealt with on any day the amount payable shall be that 
prescribed for the highest paid class of animal so dealt with. 

19.8.3 If an employee is called upon to handle, carry or destroy beds, bedding, clothing or other personal effects that 
have been used by persons suffering from typhoid, tuberculosis or any other infectious disease, or to fumigate 
contaminated premises, he/she shall be paid $7.41 per day for each part of the day while so employed in 
addition to the amount otherwise payable for his/her ordinary work. 

19.8.4 If an employee’s clothes are spoiled or destroyed while on duty because of disinfectants or acids (unless caused 
by his/her own neglect) or by order of an authority, he/she shall be reimbursed the value of the clothes spoiled 
or destroyed. 

19.8.5 All employees engaged on fire fighting duties shall be paid at the rate of 55 cents per hour in addition to their 
ordinary rate of wage for the time so employed. 

19.8.6 All employees working in shafts, trenches or excavations shall be paid the following monies in addition to their 
ordinary rate of wage: 
(1) when working between 1.829 metres and 6.096 metres below the surface, the amount of $2.62 per 

day; or 
(2) when working more than 6.096 metres below the surface, the amount of $3.71 per day. 

19.9 Vehicle allowance 
19.9.1 Definitions 

In this subclause the following expressions shall have the following meaning: 
(1) Metropolitan area means that area within a radius of 50 kilometres from the Perth railway station. 
(2) South west land division means the South West Land Division as defined by section 28 of the Land 

Act, 1933-1972 excluding the area contained within the metropolitan area. 
19.9.2 An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Table 
1 for journeys travelled on official business and approved by the employer. 

19.9.3 Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Table 1. 

19.9.4 An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by his/her employer voluntarily consents to use the 
vehicle shall for journeys travelled on official business approved by the employer be reimbursed all expenses 
incurred in accordance with the appropriate rates set out in Tables 2 or 3. 

TABLE 1 - MOTOR CAR 
Area and details Engine displacement (in cubic centimetres) 
 Over 2600cc Over 1600 - 2600cc 1600cc and under 
 Cents per KM Cents per KM Cents Per KM 
Metropolitan area    
First 4000 km 194.76 133.76 106.04 
Over 4000-8000 km 84.73 61.73 51.34 
Over 8000-16000 km 48.09 37.69 33.07 
Over 16000 km 53.12 40.00 34.02 
South west land division    
First 4000 km 196.75 135.02 102.20 
Over 4000-8000 km 86.30 62.57 52.18 
Over 8000-16000 km 49.45 38.43 33.81 
Over 16000 km 54.49 40.63 34.65 
North of 23.5 south latitude    
First 4000 km 214.07 146.36 116.22 
Over 4000-8000 km 93.55 67.51 56.17 
Over 8000-16000 km 53.33 41.26 36.12 
Over 16000 km 56.59 42.42 36.22 
Rest of the State    
First 4000 km 204.42 139.74 110.55 
Over 4000-8000 km 89.45 64.67 53.65 
Over 8000-16000 km 51.13 39.58 34.75 
Over 16000 km  55.33 41.37 35.28 
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TABLE 2 - MOTOR CAR 

Area and details Engine displacement (in cubic centimetres) 
 Over 2600cc Over 1600 - 2600cc 1600cc and under 
 Cents per KM Cents per KM Cents Per KM 
Metropolitan area 93.97 67.72 55.85 
South west land division 95.54 68.66 56.69 
North of 23.5 south latitude 103.52 74.12 61.21 
Rest of the State 99.01 70.87 58.37 

TABLE 3 - MOTOR CYCLE 
Distance travelled during a year on official business Rate c/km 
Rate per kilometre 32.55c 

19.9.5 An employee who is required by the employer to use his/her four-wheel drive vehicle because of the nature of 
the terrain to be traversed and/or weather conditions shall be paid an allowance in addition to the allowance 
prescribed in 19.9.4.  The amount of such allowance shall be fixed by agreement between the employer and the 
employee in the light of the particular circumstances calling for the use of a four-wheel drive vehicle. 

19.9.6 An employee who is required by the employer to use his/her trailer for the purpose of carrying material, other 
than the employee’s own tools, for the employer, shall be paid an allowance in addition to the rates prescribed 
in 19.9.4 and 19.9.5. The amount of such an allowance shall be fixed by agreement between the employer and 
employee in the light of the particular circumstances in which the trailer is used. 

19.10 Protective clothing and equipment allowance 
19.10.1 All employees engaged in: 

(1) handling bituminous materials, creosote, weedkiller, garbage or sanitary pans, or who are employed in 
an abattoir or a saleyard; 

(2) pruning or pollarding trees, or cutting blackberry or boxthorn; 
(3) regular maintenance of mechanical equipment involving the handling of grease or oil soiled 

component parts of mechanical equipment; or 
(4) the handling of cement frequently or for any period in excess of one hour: 
shall receive an allowance of $1.56 per day above any prescribed wage fixed for the class of work they may be 
engaged upon at the time for suitable protective clothing consisting of gloves, overalls, or shirts and trousers, 
(whichever is deemed the most suitable by agreement between the employer and the union, or by a majority of 
employees), boots and protective head covering where necessary. This shall not apply where the above suitable 
protective clothing and equipment is supplied at the employer’s cost.  

PART 6 - HOURS OF WORK 
20. - HOURS OF DUTY 

20.1 The provisions of this subclause apply to all employees other than those engaged on continuous shift work. 
20.1.1 Subject to the provisions of this subclause the ordinary hours of work shall be an average of 38 per week to be 

worked on one of the following bases: 
(1) 38 hours within a work cycle not exceeding seven consecutive days; or 
(2) 76 hours within a work cycle not exceeding 14 consecutive days; or 
(3) 114 hours within a work cycle not exceeding 21 consecutive days; or 
(4) 152 hours within a work cycle not exceeding 28 consecutive days. 

20.1.2 Except as hereinafter provided: 
(1) The ordinary hours of duty may be worked on any or all days of the week, Monday to Friday inclusive 

shall be worked between the hours of 6.00 a.m. and 5.00 p.m.  Provided that the spread of hours may 
be altered by agreement between the employer and the majority of employees in any section or 
sections of the workforce. And the agreement is recorded in writing and kept with the relevant time 
records. 

(2) The ordinary hours of duty of an employee engaged on a sanitary or garbage collection or disposal 
service, water flusher driver, street cleaning machine operator, auto educator driver and assistants, 
may be worked on any or all days of the week Monday to Friday inclusive, and except in the case of 
shift employees, shall be worked between the hours of midnight and 5.00pm. Provided that the spread 
of hours may be altered by agreement between the employer and the employees concerned. 

(3) The ordinary hours of duty for employees classified in 20.1.2(4) may be worked on not more than five 
days of the week. 

(4) The classifications of employees comprehended in 20.1.2(3) include: 
(a) Swimming-pool attendants; 
(b) Caravan-compound or camping-area attendants; 
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(c) Cleaners; 
(d) All employees working in or around a refuse disposal and/or processing site; 
(e) Public-convenience attendants; 
(f) Sewerage-treatment works attendants; 
(g) Watchmen; and 

(5) any other classification of employee as may be agreed, in writing, between the parties, or failing such 
agreement as may be determined by the Commission. 

20.1.3 Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and 
finishing not later than 8.00 a.m. on Saturday of that week, shall be deemed to have been worked in ordinary 
working hours. 

20.1.4 The ordinary hours of work shall not exceed ten hours on any day. Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to exceed eight hours on any day, the arrangement of hours shall 
be subject to the agreement between the employer and the majority of employees in the section or sections 
concerned. 

20.1.5 The ordinary hours of work shall be consecutive except for a meal interval which shall not exceed one hour; and 
(1) An employee shall not be compelled to work for more than five hours without a meal interval except 

where an alternative arrangement is entered into by mutual agreement. 
(2) When an employee is required for duty during his/her usual meal interval and his/her meal interval is 

thereby postponed for more than half an hour; he/she shall be paid at overtime rates until he/she gets 
his/her meal. 

20.1.6 Subject to the provisions of this paragraph: 
(1) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be 

allowed each morning. 
(2) The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a 

time and in a manner to suit the convenience of the employer. 
(3) Refreshments may be taken by employees during the rest period. 

20.2 The provisions of this subclause apply only to employees engaged on continuous shift work. 
20.2.1 The ordinary hours of continuous shift workers shall average 38 per week (inclusive of crib time) and shall not 

exceed 152 hours in 27 consecutive days.  Provided that, where the employer and the majority of employees 
concerned agree, a roster system may operate on the basis that the weekly average of 38 ordinary hours is 
achieved over a period which exceeds 28 consecutive days.  A record of each agreement shall be made in 
writing and kept with the relevant time records. 

20.2.2 The ordinary hours of work prescribed herein shall not exceed ten hours of work on any day.  Provided that in 
any arrangement of ordinary working hours where the ordinary working hours are to exceed eight hours on any 
day, the arrangement of hours shall be subject to the agreement of the employer and the majority of employees 
in the plant or section or sections thereof.  A record of each agreement shall be made in writing and kept with 
the relevant time records. 

21. - OVERTIME 
21.1 Overtime shall mean all work performed in excess of, or outside, the ordinary hours of duty determined in accordance 

with Clause 20. – Hours of Duty. 
21.2 The provisions of this clause apply to all employees other than those engaged on continuous shift work. 

21.2.1 Overtime worked on any day, Monday to Friday inclusive, shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 
(1) Overtime worked on a Saturday prior to 12.00 noon shall be paid for at the rate of time and one half 

for the first two hours and double time thereafter, but this paragraph does not apply in a case to which 
20.1.3 applies. 

(2) Overtime worked on a Saturday after 12.00 noon or on a Sunday shall be paid for at the rate of double 
time. 

(3) Overtime worked on any day prescribed as a holiday under this award shall be paid for at the rate of 
double time and one half. 

21.2.2 When an employee is required for duty during his/her usual meal time, and his/her meal time is thereby 
postponed for more than half an hour, he/she shall be paid at overtime rates until he/she gets his/her meal. 

21.2.3 In computing overtime, each day shall stand alone but when an employee works overtime which continues 
beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s 
work for the purpose of this subclause. 

21.3 The provisions of this subclause apply only to employees engaged on continuous shift work. 
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21.3.1 Subject to the provisions of 21.3.2 all time worked in excess of or outside the ordinary working hours, or on a 
shift other than a rostered shift, shall be paid for at the rate of double time, except where an employee is called 
upon to work a sixth shift in not more than one week in any four weeks, when he/she shall be paid for such shift 
at time and a half for the first four hours and double time thereafter. 

21.3.2 Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(1) if it is due to private arrangements between the employees themselves; or 
(2) if it does not exceed two hours and is due to a relieving employee not coming on duty at the proper 

time; or 
(3) if it is for the purpose of effecting the customary rotation of shifts. 

21.4 The provisions of this subclause apply to all employees. 
21.4.1 Overtime on shift work shall be based on the rate payable for shift work. 

(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that an 
employee has at least ten consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of 
his/her ordinary work on one day and the commencement of his/her ordinary work on the next day 
that he/she has not had at least ten consecutive hours off duty between those times shall, subject to this 
paragraph be released after completion of such overtime until he/she has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring during such absence. 

(3) If, on the instructions of his/her employer, such an employee resumes or continues work without 
having had such ten consecutive hours off duty, he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she shall then be entitled to be absent until he/she has had 
ten consecutive hours off duty without loss of pay for ordinary working time occurring during such 
absence. 

(4) Where an employee (other than a casual employee or an employee engaged on continuous shift work) 
is called into work on a Sunday or a holiday prescribed under this award preceding an ordinary 
working day, he/she shall, wherever reasonably practicable, be given ten consecutive hours off duty 
before his/her usual starting time on the next day.  If this is not practicable, then the provisions of 
21.4.1(2) and 21.4.1(3) shall apply. 

(5) The provisions of this paragraph shall apply in the case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for ten hours when overtime is worked: 
(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; or 
(c) where a shift is worked by arrangement between the workers themselves. 

(6) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this 
subclause when the actual time worked is less than three hours on such recall or on each of such 
recalls. 

21.4.2 When an employee is recalled to work after leaving the job: 
(1) he/she shall be paid for at least three hours at overtime rates; 
(2) time reasonably spent in getting to and from work shall be counted as time worked. 

21.4.3 When an employee is required to hold himself/herself in readiness for a call to work after ordinary hours, he/she 
shall be paid at ordinary rates for the time he/she so holds himself/herself in readiness. 

21.4.4 Requirement to work reasonable overtime 
(1) An employer may require an employee to work reasonable overtime at overtime rates. 
(2) An employee may refuse to work overtime in circumstances where the working of such overtime 

would result in the employee working hours which are unreasonable having regard to: 
(a) any risk to employee health and safety; 
(b) the employee's personal circumstances including any family responsibilities; 
(c) the needs of the workplace or enterprise; 
(d) the notice (if any) given by the employer of the overtime and by the employee of his or her 

intention to refuse it; and 
(e) any other relevant matter. 

21.5 No union or association party to this award, or employee or employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

21.6 The provisions of this clause do not operate so as to require payment of more than double time rates, or double time and a 
half on a holiday prescribed under this award, for any work except and to the extent that the provisions of clause 19.8 
apply to that work. 
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22. - SHIFT WORK 
22.1 The provisions of this clause apply to shift work whether continuous or otherwise. 
22.2 An employer may work any section or sections of his/her workforce on shifts but before doing so shall give notice of 

his/her intention to the union concerned and of the intended starting and finishing times of ordinary working hours of the 
respective shifts. 

22.3 Where any particular process is carried out on shifts other than day shift, and less than five consecutive afternoon or five 
consecutive night shifts are worked on that process, then employees employed on such afternoon or night shifts shall be 
paid at overtime rates. 
22.3.1 Provided that where the ordinary hours of work normally worked in an establishment are worked on less than 

five days then the provisions of 22.3 shall be as if four consecutive shifts were substituted for five consecutive 
shifts. 

22.3.2 The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or on any holiday. 

22.4 Where a shift commences at or after 11.00 p.m. on any day, the whole of that shift shall be deemed, for the purposes of 
this award, to have been worked on the following day. 

22.5 A shift employee, when on afternoon or night shift, shall be paid for such shift 15% more than his/her ordinary rate 
prescribed by this award. 

22.6 All work performed on a rostered shift when the major portion of such shift falls on a Saturday, Sunday or a holiday, shall 
be paid for as follows: 
 Saturday - at the rate of time and one quarter. 
 Sunday - at the rate of time and one half. 
 Holidays - at the rate of double time. 
These rates shall be paid in lieu of the shift allowances prescribed in 22.5. 

22.7 A continuous shift employee who is not required to work on a holiday which falls on his/her rostered day off shall be 
allowed a day’s leave with pay to be added to annual leave or taken at some other time if the worker so agrees. 

22.8 For the purpose of this clause the following definitions shall apply: 
22.8.1 Day shift means any shift starting at or after 6.00 a.m. and finishing at or before 5.00 p.m. 
22.8.2 Afternoon shift means any shift finishing after 5.00 p.m. and at or before midnight. 
22.8.3 Night shift means any shift finishing after midnight and at or before 6.00 a.m. 

PART 7 - HOLIDAYS AND LEAVE 
23. - ANNUAL LEAVE 

23.1 Except as hereinafter provided: 
23.1.1 A period of four consecutive weeks’ leave with payment as prescribed in 23.1.2 shall be allowed annually to an 

employee by his/her employer after a period of twelve months’ continuous service with that employer. 
23.1.2 An employee before going on leave shall be paid the wages he/she would have received in respect of the 

ordinary time he/she would have worked had he/she not been on leave during the relevant period.  Such 
payment shall include the industry allowance provided in clause 19.5 of this award. 

23.1.3 During a period of annual leave an employee shall receive a loading of 17.5% calculated on the rate of wage 
prescribed in Clause 16. - Wages. 

23.1.4 The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
23.2 If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which in the case of 

that employee would have been an ordinary working day, there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

23.3 Proportionate leave on termination 
23.3.1 If, after one month’s continuous service in any qualifying period an employee lawfully leaves his/her 

employment or his/her employment is terminated by his/her employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate of wage prescribed by 23.1.2, divided by 38 in respect of 
each completed week of continuous service. 

23.3.2 In addition to any payment to which he/she may be entitled under 23.3.1, an employee whose employment 
terminates after he/she has completed a twelve-months’ qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that qualifying period, shall be given payment in lieu of that 
leave or, in a case to which 23.6 and 23.7 applies, in lieu of so much of that leave as has not been allowed, 
unless: 
(1) he/she has been justifiably dismissed for misconduct; and 
(2) the misconduct for which he/she has been dismissed occurred prior to the completion of that 

qualifying period. 
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23.4 Any time in respect of which an employee is absent from work, except time for which he/she is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by this award, shall not count for the purpose of determining 
his/her right to annual leave. 

23.5 In the event of an employee being employed for portion only of a year, he/she shall be entitled, subject to 23.3, to such 
leave on full pay as is proportionate to his/her length of service during that period with such employer and, if such leave is 
not equal to the leave given to the other employees, he/she shall not be entitled to work or pay whilst the other employees 
of such employer are on leave with full pay. 

23.6 Leave to be taken 
23.6.1 Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 

convenient to the employer and the employee and, except as hereinafter provided, within twelve months of the 
date upon which the leave accrued due. 

23.6.2 In special circumstances, and with the consent of the employer, an employee may defer the taking of any 
accrued annual leave, or any part thereof not taken, for a period not exceeding two years after the date when the 
leave accrued due. 

23.7 Notwithstanding anything else herein contained, an employer who observes a Christmas close-down for the purpose of 
granting annual leave to one or more sections of his/her workforce, may require an employee to take his/her annual leave 
in not more than two periods but neither of such periods shall be less than one week. 

23.8 An employee, who has been in employment of an employer for the twelve months preceding the date of his/her annual 
leave, shall be allowed a further one week’s leave without pay if he/she so requests. 

23.9 This clause shall not apply to casual employees. 
23.10 Cultural Leave 

An employee covered by this award, who is an adherent to Aboriginal culture and who practises Aboriginal spiritual 
and/or religious beliefs, shall be afforded a reasonable opportunity by his or her employer to follow and practise the 
requirements of that culture or spiritual or religious belief.  Where this involves time away from work arrangements will 
be made for the employee concerned to take annual leave or accumulated rostered days off for the purpose, if leave is not 
otherwise provided in the award.  Alternatively, the employer and the employee concerned may agree to time off without 
pay.  Provided that an employer may require reasonable evidence of the legitimate need for the employee to be allowed 
the required time off from work. 

23.11 Additional week’s leave for location 
23.11.1 In addition to the leave prescribed in subclause 23.1.1 an employee employed by an employer whose head 

office is situated north of the 26th parallel of latitude shall be allowed one week’s additional leave after 
completion of each period of twelve months continuous service with their employer. 

23.11.2 Where such an employee is employed for part of a qualifying twelve month period they shall be entitled to be 
paid annual leave in addition to their entitlement under subclause 23.1.1, by the rate of 1/12th of a week for 
each completed month of employment in that qualifying period. 

23.11.3 For the purpose of calculating the additional week’s leave for location specified in subclause 23.11, the 
qualifying twelve month period shall begin on the 12th August 2003 and no additional leave shall be issued for 
any continuous or qualifying service prior to this date. 

24. - PUBLIC HOLIDAYS 
24.1 An employee shall be entitled to holidays on the following days: 

24.1.1 New Year’s Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; and 
24.1.2 the following days, as prescribed in Western Australia: Australia Day, Anzac Day, Queen’s Birthday and 

Labour Day; and 
24.1.3 Foundation Day, as prescribed in Western Australia. 

24.2 Holidays in lieu 
24.2.1 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 27 December. 
24.2.2 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 28 December. 
24.2.3 When New Year’s Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof shall be 

observed on the next Monday. 
24.3 Where in the state of Western Australia, public holidays are declared or prescribed on days other than those set out in 24.1 

and 24.2, those days shall constitute additional holidays for the purpose of this award. 
24.4 Substitute days 

24.4.1 An employer, with the agreement of the union which is a party to this award, may substitute another day for any 
prescribed in this clause. 
(1) An employer and his or her employees may agree to substitute another day for any prescribed in this 

clause. For this purpose, the consent of the majority of affected employees shall constitute agreement. 
(2) An agreement pursuant to 24.4.1(1) shall be recorded in writing and be available to every affected 

employee. 
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(3) The union which is a party to this award shall be informed of an agreement pursuant to 24.4.1(1) and 
may within seven days refuse to accept it. The union will not unreasonably refuse to accept the 
agreement. 

(4) If a union, pursuant to 24.4.1(3), refuses to accept an agreement, the parties will seek to resolve their 
differences to the satisfaction of the employer, the employees and the union. 

(5) If no resolution is achieved pursuant to 24.4.1(4), the employer may apply to the Commission for 
approval of the agreement reached with his or her employees. Such an application must be made 
fourteen or more days before the prescribed holiday. After giving the employer and union an 
opportunity to be heard, the Commission will determine the application. 

24.4.2 Provided that the National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any 
of the specified holidays contained herein. The holiday is to be agreed between the employer and the employee 
concerned. 

24.5 When a holiday mentioned in 24.1, 24.2 or 24.3 other than Easter Saturday falls on an employee’s rostered day off, such 
employee shall be entitled to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the officer 
and the Council. 

24.6 Public holiday penalty rates 
24.6.1 All work, except shift work, performed within the ordinary hours of duty on any holiday provided in 24.1 shall 

be paid for at the rate of double time and one half. 
24.6.2 When an employee is allowed any of the holidays provided in 24.1, 24.2 or 24.3 and is subsequently recalled to 

duty by the employer, he/she shall be paid for such work in ordinary hours for at least three hours at the 
appropriate penalty rate. Time reasonably spent in getting to and from work shall be counted as time worked. 

24.7 On any public holiday not prescribed as a holiday under this award, the employer’s establishment or place of business 
may be closed, in which case an employee need not present himself/herself for duty and payment may be deducted, but if 
work be done, ordinary rates of pay shall apply. 

24.8 This clause shall not apply to casual employees. 
24.8.1 In lieu of the two additional holidays applicable prior to 29 February 1996 (the day after New Years Day and 

Easter Tuesday), the following provisions shall apply in recognition of Western Australia public service 
standards as stated in the Public Service Notice, Circular to Chief Executive Officers No 5/94 dated 9 February 
1994. 

24.8.2 On the 2 January and Easter Tuesday each year an employee shall become entitled to a days paid absence in lieu 
of each of the two holidays previously observed, these days to be taken in the year in which they fall due and at 
the convenience of the employer. 

24.8.3 Should either or both of these two paid days of absence be deleted as a public service entitlement by a further 
notice, regulation or legislation, the right to the paid day(s) of absence in 24.8.2 shall be immediately deleted. 

25. - SICK LEAVE 
25.1 An employee who is unable to attend or remain at his/her place of employment during the ordinary hours of work by 

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the provisions 
of this clause. 
25.1.1 Employee who actually works 38 ordinary hours each week 

An employee whose ordinary hours of work are arranged so that he/she actually works 38 ordinary hours each 
week shall be entitled to payment during such absence for the actual ordinary hours absent. 

25.1.2 Employee who works an average of 38 ordinary hours each week 
(1) An employee whose ordinary hours of work are arranged so that he/she works an average of 38 

ordinary hours each week during a particular work cycle shall be entitled to pay during such absence 
calculated as follows: 

duration of absence appropriate weekly rate 
ordinary hours normally worked that day X 5 

(2) An employee shall not be entitled to claim payment for personal ill health or injury nor will his/her 
sick leave entitlement be reduced if such ill health or injury occurs on the employee’s rostered day off. 

25.1.3 Entitlement to payment shall accrue at the rate of one sixth of a week for each completed month of service with 
the employer. 

25.1.4 If in the first or successive years of service with the employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the 
end of that year of service, or at the time the employee’s services terminate, if before the end of that year of 
service, to the extent that the employee has become entitled to further paid sick leave during that year of service. 

25.2 The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time of the absence. 
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25.3 To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the 
employer of his/her inability to attend for work, the nature of his/her illness or injury and the estimated duration of the 
absence.  Provided that such advice, other than in extraordinary circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

25.4 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal ill 
health or injury during the time when he/she is absent on annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 
25.4.1 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 

this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.3 if 
he/she is unable to attend for work on the working day next following his/her annual leave. 

25.4.2 Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he/she proceeded on annual leave and shall not be made with respect to fractions 
of a day. 

25.4.3 Where paid sick leave has been granted by the employer in accordance with 25.4, 25.4.1 and 25.4.2, that portion 
of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick leave and the replaced 
annual leave may be taken at another time mutually agreed to by the employer and the employee or, failing 
agreement, shall be added to the employee’s next period of annual leave or, if termination occurs before then, be 
paid for in accordance with the provisions of Clause 23. – Annual Leave. 

25.4.4 Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 23. – Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 

25.5 The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under any 
Workers’ Compensation Act nor to employees whose injury or illness is the result of the employee’s serious and wilful 
misconduct. 

25.6 The provisions of this clause do not apply to casual employees. 
25.7 Portability of sick leave 

25.7.1 Subject to the conditions hereinafter prescribed, an employee shall be entitled to transfer accumulated sick leave 
credits from one employer to another employer. 

25.7.2 The right to transfer such accumulated sick leave shall depend upon the following:  
(1) the amount of accumulated sick leave being transferred shall not exceed eight weeks; and 
(2) the employee shall produce to the employing employer a record certified by the Chief Executive 

Officer of the immediately preceding employer, showing the amount and source of the sick leave 
being transferred; and 

(3) the employee’s service between such employers shall be continuous as defined by the Local 
Government (Long Service Leave) Regulations 1977, as amended from time to time. 

25.7.3 Such transferred accumulated sick leave credits shall not be available to the employee for use until the 
employee’s existing sick leave credits with the employing employer have been exhausted. 

25.7.4 Employer(s) shall be responsible for the payment of all sick leave accrued during an employee’s service with 
that employer.  Payment for the leave accrued for service by the employee with the former employer, shall be 
provided to the current employer, as required, once all sick leave accrued with the current employer has been 
exhausted. 

25.7.5 The right to transfer any accumulated sick leave entitlements specified within this clause shall apply to any 
employee who leaves the services of an employer after the 12th August 2003.  Subject to 25.7.2(1), the amount 
of leave to be transferred shall apply to all sick leave entitlements accumulated prior to and after this date. 

25.7.6 The right to transfer accumulated sick leave entitlements from a previous employer does not exist for those 
employees who have entered into the services of a new employer prior to the 12th August 2003. 

26. - BEREAVEMENT LEAVE 
26.1 The provisions of this clause apply to full-time and part-time employees (on a pro-rata basis) but not to casual employees.  

The entitlements of casual employees are set out in subclause 13.3. 
26.2 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty and 

shall not be granted in any case where the employee concerned would have been off duty in accordance with any shift 
roster or on long service leave, annual leave, sick leave, workers’ compensation or leave without pay, or on a public 
holiday. 

26.3 Paid leave entitlement - death in Australia 
A full-time employee is entitled to two (2) ordinary working days pay on each occasion and on production of evidence (if 
required by the employer) of the death in Australia of either a member of the employee’s immediate family or household.  
The definition of immediate family or household member, shall be that set out at 27.1.4(3). 
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26.4 Paid leave entitlement - death outside Australia 
A full-time employee is entitled to three (3) ordinary working days pay on each occasion and on production of evidence 
(if required by the employer) of the death outside Australia of either a member of the employee’s immediate family or 
household. The definition of immediate family or household member shall be the definition set out at 27.1.4(3). 

26.5 Part time employees 
A part-time employee is entitled to the same benefit as a full-time employee as expressed at 26.2 and 26.3 excepting that 
the entitlement shall only apply where the part-time employee would normally be working on the day(s) of absence on 
bereavement leave. 

26.6 Unpaid bereavement leave 
Where an employee has exhausted all accumulated leave entitlements, the employee is entitled to take unpaid 
bereavement leave. The employer and the employee shall agree on the quantum of unpaid leave to be taken. In the 
absence of agreement full-time and part-time employees shall be entitled up to two ordinary working days per occasion. 

27. - FAMILY LEAVE 
27.1 Sick leave 

27.1.1 A full-time or part-time employee (on a pro-rata basis) for the purposes of caring for an immediate family or 
household member who is sick and requires the employee’s support or who requires care due to an unexpected 
emergency shall be entitled to use 76 hours per annum of sick leave entitlement for such purposes.  The 
entitlements of casual employees are set out in subclause 13.3. 

27.1.2 In normal circumstances an employee shall not take carer’s leave under this clause where another person has 
taken leave to care for the same person. 

27.1.3 Sick leave may be taken for a part of a working day for the purposes of family carer’s leave. 
27.1.4 The entitlement to use sick leave in accordance with this subclause is subject to: 

(1) the employee being responsible for the care of the person concerned; and 
(2) the person being either: 

(a) a member of the employee’s immediate family; or 
(b) a member of the employee’s household. 

(3) the term immediate family includes: 
(a) a spouse or partner (including a former spouse, a de facto spouse and a former de facto 

spouse of the employee; and 
(b) a child or an adult child (including an adopted child, a step child or an ex nuptial child), 

parent, grandparent, grandchild or sibling of the employee or spouse of the employee. 
27.1.5 The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 

leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of the absence. If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day 
of absence. 

27.2 Unpaid carer’s leave 
Where an employee has exhausted all accumulated leave entitlements, the employee is entitled to take unpaid family 
leave to care for members of their immediate family or household who are sick and require care and support or who 
require care due to an unexpected emergency.  The employer and employee shall agree on the quantum of unpaid leave to 
be taken. In the absence of agreement the employee is entitled to take up to two days per occasion provided that the 
requirements of 27.1.5 are met. 

27.3 Annual leave 
27.3.1 Notwithstanding the provisions of this clause, an employee may elect, with the consent of the employer, to take 

annual leave in single day (7.6 hour) periods or a part of a single day not exceeding a total of 38 hours in any 
calendar year at a time or time agreed between the employee and the employer. 

27.3.2 Access to annual leave, as prescribed in 27.3.1, shall be exclusive of any shutdown period provided for 
elsewhere under this award. 

27.3.3 An employee and employer may agree to defer payment of the annual leave loading in respect of single day 
absences, until at least five consecutive annual leave days are taken. 

27.4 Time off in lieu of payment for overtime 
27.4.1 An employee may elect, with the consent of the employer, to take time off in lieu of payment of overtime at a 

time or times agreed with the employer. 
27.4.2 Overtime taken as time off during ordinary time hours shall be taken at the ordinary time rate, that is an hour for 

each hour worked. 



624 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

27.4.3 An employer shall, if requested by an employee, provide payment, at the rate provided for the payment of 
overtime in the award, for any overtime worked under 27.4.1 where such time has not been taken within four 
weeks of accrual. 

27.5 Make-up time 
27.5.1 An employee, other than an employee on shift work, may elect, with the consent of their employer, to work 

make-up time, under which the employee takes time off ordinary hours, and works those hours at a later time, 
during the spread of ordinary hours provided in the award. 

27.5.2 An employee on shift work may elect, with the consent of their employer, to work make-up time under which 
the employee takes ordinary time off ordinary hours and works those hours at a later time, at the shift work rate 
which would have been applicable to the hours taken off. 

27.6 Dispute settlement procedure 
In the event of any dispute arising in connection with any part of this clause, such a dispute shall be processed in 
accordance with the dispute settlement procedure contained in this award. 

27.7 Additional paid leave 
By mutual agreement the employer and the employee may agree to the taking of additional accrued paid leave. The 
amount of accrued paid leave taken in excess of the amount set out at 27.1.1 shall be agreed between the employer and 
the employee. 

28. - PARENTAL LEAVE 
28.1 Definitions 

28.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

28.1.2 Subject to 28.1.3, in this clause, spouse includes a de facto or former spouse. 
28.1.3 In relation to 28.8, spouse includes a de facto spouse but does not include a former spouse. 
28.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 

28.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

28.2 Basic entitlement 
28.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 

leave on a shared basis in relation to the birth or adoption of their child. For females, maternity leave may be 
taken and for males, paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

28.2.2 Subject to 28.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

28.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

28.2.4 An employer must not fail to re-engage a casual employee because: 
(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

28.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

28.2.6 Right to Request 
(1) An employee entitled to parental leave pursuant to the provisions of clause 28.2.1 may request the 

employer to allow the employee: 
(a) to extend the period of simultaneously unpaid parental leave provided for in clause 28.2.2 up 

to a maximum of eight weeks; 
(b) to extend the period of unpaid parental leave provided for in clause 28.2.1 by a further 

continuous period of leave not exceeding 12 months; 
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(c) to return from a period of parental leave on a part time basis until the child reaches school 
age, 

to assist the employee in reconciling work and parental responsibilities. 
(2) The employer shall consider the request having regard to the employee’s circumstances and, provided 

the request is genuinely based on the employee’s parental responsibilities, may only refuse the request 
on reasonable grounds related to the effect on the workplace or the employer’s business.  Such 
grounds might include cost, lack of adequate replacement staff, loss of efficiency and the impact on 
customer service. 

28.3 Maternity leave 
28.3.1 An employee must provide notice to the employer in advance of the expected date of commencement of 

parental leave. The notice requirements are: 
(1) of the expected date of confinement (included in a certificate from a registered medical practitioner 

stating that the employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 

be taken – at least four weeks. 
28.3.2 When the employee gives notice under 28.3.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

28.3.3 An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by 
confinement occurring earlier than the presumed date. 

28.3.4 Subject to 28.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of birth. 

28.3.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

28.3.6 Special maternity leave 
(1) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than 

by the birth of a living child, then the employee may take unpaid special maternity leave of such 
periods as a registered medical practitioner certifies as necessary. 

(2) Where an employee is suffering from an illness not related to the direct consequences of the 
confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or in 
addition to, special maternity leave. 

(3) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take 
any paid sick leave to which she is then entitled and such further unpaid special maternity leave as a 
registered medical practitioner certifies as necessary before her return to work. The aggregate of paid 
sick leave, special maternity leave and parental leave, including parental leave taken by a spouse, may 
not exceed 52 weeks. 

28.3.7 Where leave is granted under 28.3.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

28.3.8 In the case of Aboriginal (Indigenous) persons the foregoing shall be applied in a manner consistent with 
respect to the cultural practices of such Aboriginal (Indigenous) persons. 

28.4 Paternity leave 
28.4.1 An employee will provide to the employer at least ten weeks prior to each proposed period of paternity leave, 

with: 
(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 

and the expected dated of confinement, or states the date on which the birth took place; and 
(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 

and 
(3) a statutory declaration stating: 

(a) he will take that period of paternity leave to become the primary care-giver of a child; 
(b) particulars of any period of maternity leave sought or taken by his spouse; and 
(c) that for the period of paternity leave he will not engage in any conduct inconsistent with his 

contract of employment. 
28.4.2 The employee will not be in breach of 28.4.1 if the failure to give the required period of notice is because of the 

birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
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28.5 Adoption leave 
28.5.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 

leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

28.5.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee’s spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 

their contract of employment. 
28.5.3 An employer may require an employee to provide confirmation from the appropriate government authority of 

the placement. 
28.5.4 Where the placement of child for adoption with an employee does not proceed or continue, the employee will 

notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee’s return to work. 

28.5.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

28.5.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 

28.5.7 In respect of Aboriginal (Indigenous) persons the provisions of 28.5.1 and 28.8 shall only be adopted after it has 
been established that such provisions are consistent with the cultural and community practices of such 
Aboriginal (Indigenous) persons affected by the operation of this clause. 

28.6 Variation of period of parental leave 
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to change the 
period of parental leave on one occasion.  Any such change to be notified at least four weeks prior to the commencement 
of the changed arrangements. 

28.7 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks. 

28.8 Transfer to a safe job 
28.8.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

28.8.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee to commence parental leave for such period as is certified necessary by a registered medical 
practitioner. 

28.9 Returning to work after a period of parental leave 
28.9.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks 

prior to the expiration of the leave. 
28.9.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave. 

In the case of an employee transferred to a safe job pursuant to 28.8, the employee will be entitled to return to 
the position they held immediately before such transfer. 

28.9.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of their former position. 

28.10 Replacement employees 
28.10.1 A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a result 

of an employee proceeding on parental leave. 
28.10.2 Before an employer engages a replacement employee the employer must inform that person of the temporary 

nature of the employment and of the rights of the employee who is being replaced. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 627 
 

28.11 Communication during parental leave 
28.11.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 

the workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
28.11.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

28.11.3 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 28.11. 

PART 8 – MISCELLANEOUS 
29. - SUPERANNUATION 

29.1 Employer contributions 
29.1.1 Each respondent employer to this award shall in respect of each employee contribute to the superannuation 

fund, of which the employee is a member, an amount in accordance with the Superannuation Guarantee Charge.  
Such payments shall commence from the date the employee commences service subject to 29.4.1. 

29.1.2 No contributions shall be made for: 
(1) periods of unpaid leave or unauthorised absences; 
(2) or any other payments paid out on termination including annual leave. 

29.1.3 Each respondent employer shall make such contributions monthly or at such other times as may be agreed in 
writing between the trustees of the Fund and the employer from time to time. 

29.2 Ordinary Time Earnings 
Ordinary time earnings shall mean the base classification rate, shift penalties, over award payments, location allowances, 
and any other all purpose allowance, penalty loadings and casual loadings, but excludes other payments. 

29.3 Fund 
Fund shall mean the Western Australian Local Government Superannuation Plan or any other approved and complying 
superannuation fund. 

29.4 Salary Sacrifice 
An employee may direct an employer to make the employee’s contributions for the purposes of superannuation by way of 
salary sacrifice consistent with prevailing taxation laws.  Such arrangements shall be confirmed in writing between the 
employer and employee(s) who enter into these arrangements. 

29.5 Compliance 
Notwithstanding anything contained elsewhere herein: 
29.5.1 a fund or scheme shall not be a complying superannuation fund or scheme for the purposes of this clause unless: 

(1) the fund or scheme is a complying fund or scheme within the meant of the Superannuation Guarantee 
(Administration) Act 1992 of the Commonwealth; and 

(2) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

29.5.2 The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

29.5.3 The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as practicable. 

29.5.4 A nomination or notification of the type referred to in 29.5.2 and 29.5.3 shall, subject to the requirements of 
regulations made under the Industrial Relations Act 1979, be given in writing to the employer or the employee 
to whom such is directed. 

29.5.5 The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be made. 

29.5.6 The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme 
requested by an employee. 

29.5.7 Provided that until an employee nominates a complying superannuation fund or scheme if one or more 
complying superannuation funds or schemes to which contributions may be made be specified herein, the 
employer is required to make contributions to that fund or scheme, or one of those funds or schemes nominated 
by the employer. 



628 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

30. - POSTING OF AWARD 
A suitable notice board shall be provided at each main place of employment for the posting of a copy of this award. 

31. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Eastern Metropolitan Regional Council 
Mindarie Regional Council 
Western Metropolitan Regional Council 
Western Refuse Disposal Zone 
Active Services WA Pty Ltd t/as Municipal Contractors 
Shire of Toodyay 

32. - NAMED RESPONDENTS 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Eastern Metropolitan Regional Council 
Mindarie Regional Council 
Western Metropolitan Regional Council 
Western Refuse Disposal Zone 
Active Services WA Pty Ltd t/as Municipal Contractors 
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Result Interim award issued 
Representation 
Applicant Mr D Schapper (of counsel) 
Respondent Mr S Bibby (as agent) on behalf of the respondents who have filed warrants 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant and Mr S Bibby as agent on behalf of the respondents who 
have filed warrants, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders – 

THAT the Social and Community Services (Western Australia) Interim Award 2011 be made in accordance with the 
following schedule and that such award shall have effect on and from 27 March 2010. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 

1. - AWARD TITLE 
This award shall be known as the Social and Community Services (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of this Award 
1. Award Title 
2. Arrangement 
3. Commencement Date and Period of Operation 
4. Area and Scope 
5. Minimum Adult Award Wage  
6. Posting of Award 
PART 2 – Award Flexibility 
7. Enterprise Flexibility 
8. Work Organisation 
PART 3 – Dispute Resolution 
9. Procedure to Avoid Industrial Disputation 
PART 4 – Employment Arrangements 
10. Employment Categories 
11. Notice of Termination 
12. Redundancy 
PART 5 – Classifications, Wages, Allowances and Superannuation 
13. Calculation of Continuous Service 
14. Classifications and Salary 
15. Supported Wage System 
16. Higher Duties 
17. Payment of Salaries 
18. Allowances 
19. Superannuation 
PART 6 – Hours of Work, Breaks and Overtime 
20. Hours 
21. Breaks 
22. Overtime 
23. Shift Work 
PART 7 – Leave and Public Holidays 
24. Annual Leave 
25. Personal Leave 
26. Bereavement Leave 
27. Parental Leave 
28. Long Service Leave  
29. Jury Service 
30. Public Holidays 
31. Liberty to Apply 
32. Named Parties to Award 
33. Named Respondents to this Award 

3. - COMMENCEMENT DATE AND PERIOD OF OPERATION 
This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 

4. - AREA AND SCOPE 
4.1 This award will apply throughout the State of Western Australia to all employers in the social and community services 

industry and those of their employees who are eligible to join the Western Australian Municipal, Administrative, Clerical 
and Services Union of Employees. 

4.2 This award will not apply to those persons employed: 
4.2.1 by a national system employer as defined in the Fair Work Act 2009; 
4.2.2 in a service, the predominant function of which is the provision of crisis and supported accommodation and/or 

related support services except those specifically providing services to people with disabilities; 
4.2.3 in a service, the predominant function of which is the provision of a community based labour market 

programme; or 
4.2.4 in a service, the predominant function of which is the provision of family day care and child care services. 

4.3 This award does not apply to a person who is in Holy Orders or is a member of a Religious Institute unless it is so stated 
in a written contract of employment between the person and the employer. 
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5. - MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
5.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
5.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall: 
5.8.1 Apply to all work in ordinary hours; 
5.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
5.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
5.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
5.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
5.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
6. - POSTING OF AWARD 

A copy of this award will be kept in a convenient place for perusal by all employees, and a copy of the award will be shown to all 
new employees on engagement. 

PART 2 – AWARD FLEXIBILITY 
7. - ENTERPRISE FLEXIBILITY 

7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 
be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs the 
following process will apply: 
7.1.1 A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace will be established. 
7.1.2 For the purpose of the consultative process, the employees may nominate the Union or another to represent 

them. 
7.1.3 Where agreement is reached an application will be made to the Western Australian Industrial Relations 

Commission. 
8. - WORK ORGANISATION 

Employees must undertake duties as directed within the limits of their competence. 
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PART 3 – DISPUTE RESOLUTION 
9. - PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 

9.1 In the event of a dispute arising in the workplace, the procedure to be followed to resolve the matter will be as follows: 
9.1.1 The employee and their supervisor will meet and confer on the matter within three days; and 
9.1.2 If the matter is not resolved at such meeting, the parties will arrange for further discussions, within seven days, 

between the employee and his or her nominated representative, if any, and more senior levels of management. 
9.2 If the matter cannot be resolved it may be referred to the Commission for conciliation and, if necessary, arbitration. 
9.3 While the parties attempt to resolve the matter, work will continue as normal unless an employee has a reasonable 

concern about an imminent risk to his or her health and safety. 
PART 4 – EMPLOYMENT ARRANGEMENTS 

10. - EMPLOYMENT CATEGORIES 
10.1 Probationary employment 

10.1.1 An employee may be engaged subject to a probationary period. 
10.1.2 Nothing in this award will be construed as making probationary periods mandatory. 

10.2 Categories 
An employee may be engaged on a part-time, casual basis or full-time basis. 

10.3 Full-time employment 
An employee engaged on an average of 38 hours per week will be regarded as full time. 

10.4 Casual employment 
10.4.1 A casual employee means an employee specifically engaged for work on a casual basis. 
10.4.2 An employee specifically engaged on a casual basis will be engaged for a minimum period of two consecutive 

hours for each period of engagement. 
10.4.3 A casual employee will be informed in writing upon engagement that: 

(1) he/she is hired by the hour; 
(2) subject to 10.4.2, he/she will be paid for actual time worked; 
(3) he/she is not entitled to payment for public holidays not worked nor payment for paid leave of any 

type other than long service leave as prescribed in this award. 
10.4.4 A casual employee will be paid the hourly rate as defined plus a loading of 20% for ordinary working hours. 

10.5 Caring responsibilities 
10.5.1 Subject to the evidentiary and notice requirements in clauses 25.5 and 25.6 casual employees are entitled to not 

be available to attend work, or to leave work if they need to care for members of their immediate family or 
household who are sick and require care and support, or who require care due to an unexpected emergency, or 
the birth of a child or upon the death in Australia of an immediate family or household member. 

10.5.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be 
available to attend work. In the absence of agreement, the employee is entitled to not be available to attend work 
for up to 48 hours (i.e. two days) per occasion. The casual employee is not entitled to any payment for the 
period of non-attendance. 

10.5.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause. The rights of an employer to engage or not to engage a casual employee are 
otherwise not affected. 

10.6 Part-time employment 
10.6.1 A part-time employee means an employee other than a casual employee who is engaged to work for less than an 

average of 38 ordinary hours per week. 
10.6.2 A part-time employee will work hours and days in accordance with Clause 20. – Hours. 
10.6.3 For ordinary working hours, a part-time employee will be paid the hourly rate as defined for the work 

performed and will be entitled to all entitlements under this award on a pro rata basis. 
10.6.4 A part-time employee will be entitled to overtime or penalty payments at the prescribed rates in respect of work 

performed outside of the span of ordinary hours or in excess of their normal daily or weekly hours of work.  
Provided that the normal working hours of work of a part-time employee may be changed by genuine mutual 
agreement between the employee and the employer. 

10.7 Limited or fixed term employment 
Nothing in this award will prevent an employer from engaging a full-time or part-time employee for a fixed or limited 
period of employment as agreed between the parties. 
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11. - NOTICE OF TERMINATION 
11.1 Notice of termination by employer 

11.1.1 In order to terminate the employment of an employee the employer must give to the employee the period of 
notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

11.1.2 In addition to the notice in 11.1.1, employees over 45 years of age at the time of the giving of the notice, with 
not less than two years continuous service, are entitled to an additional week's notice. 

11.1.3 Payment in lieu of the prescribed notice in 11.1.1 and 11.1.2 must be made if the appropriate notice period is 
not required to be worked. Provided that employment may be terminated by the employee working part of the 
required period of notice and by the employer making payment for the remainder of the period of notice. 

11.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the 
employee's employment had continued until the end of the required period of notice, the employer would have 
become liable to pay to the employee because of the employment continuing during that period.  That total must 
be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

11.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a 

specified period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

11.1.6 Continuous service is defined in Clause 13. – Calculation of Continuous Service. 
11.2 Notice of termination by an employee 

11.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 
and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

11.2.2 If an employee fails to give the notice specified in 11.1.1 the employer has the right to withhold monies due to 
the employee to a maximum amount equal to the amount the employee would have received under 11.1.4. 

11.3 Job search entitlement 
Where an employer has given notice of termination to an employee, the employee shall be allowed up to one day's time 
off without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are 
convenient to the employee after consultation with the employer. 

11.4 Transmission of business 
Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 
that the employee had with the transmittor, or any prior transmittor, is deemed to be service with the transmittee and taken 
into account when calculating notice of termination.  However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

12. - REDUNDANCY 
12.1 Definitions 

12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
12.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
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12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 
exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 Severance pay 

An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 12.1.5. 

12.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week’s pay is defined in 12.1.5 

12.3.3 Continuity of service shall be calculated in the manner prescribed by clause 13.1. 
12.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if 

employment with the employer had proceeded to the employee's normal retirement date. 
12.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 

redundancy situation in accordance with the Western Australian Industrial Relations Commission’s 
Termination, Change and Redundancy General Order [2005 WAIRC 01715]. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in Clause 11. - Notice of Termination.  In this circumstance the employee will be entitled to 
receive the benefits and payments they would have received under this clause had he/she remained with the employer 
until the expiry of the notice, but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2 This provision does not apply in circumstances involving transmission of business as set out in clause 11.4. 
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12.6 Job search entitlement 
12.6.1 During the period of notice of termination given by the employer in accordance with clause 11.1, an employee 

shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of 
seeking other employment. 

12.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

12.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 11.3. 
12.7 Transmission of business 

12.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

12.7.2 The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

12.8 Employees exempted 
12.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 

12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for such variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Paragraphs 12.10.2 and 12.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

12.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
13. - CALCULATION OF CONTINUOUS SERVICE 

13.1 For the purpose of calculating entitlements under this award, service with one particular employer will be deemed to be 
continuous notwithstanding: 
13.1.1 Absence from work on account of paid leave, which will be taken into account and counted as time worked. 
13.1.2 The end of a funding period for the project. 
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13.1.3 Unpaid absences, provided that unpaid absences will not be counted as time worked except that, where unpaid 
absences total less than one week in any year of employment, such absences will be counted as time worked. 

13.2 Where a service is before or after the date of this award, transmitted from an employer (in this subclause called the 
transmittor) to another employer (in this subclause called the transmittee) and an employee who at the time of such 
transmission was an employee of the transmittor in that service becomes an employee of the transmittee: 
13.2.1 the continuity of employment of the employee will be deemed not to have been broken by reason of such 

transmission; and 
13.2.3 the period of employment which the employee has had with the transmittor or any prior transmittor will be 

deemed to be service of the employee with the transmittee. 
14. - CLASSIFICATIONS AND SALARY 

14.1 Rates of pay 
14.1.1 The minimum annual rate of salary to be paid to employees shall be in accordance with the rates set out in this 

clause. 
14.1.2 The classification of employees shall be determined in accordance with the classification definitions. 
14.1.3 For the purpose of the calculation and payment of salaries, the weekly salary shall be calculated by dividing the 

annual salary by 52.1667. 
Wages & 

Allowances 
Review 2008 

Wages Review 
2009-2010 

Wages & Allowances 
Review 2009-2010 

Level  

($) ($) ($) 

Community Services 
Worker 1 

 

 

 Rate of Pay Per Annum 

 1 30,981 1356 32,337 
 2 32,069 1356 33,425 
Community Services 
Worker 2         
  1 33,262 1356 34,618 
  2 34,350 1356 35,706 
  3 35,438 1356 36,794 
Community Services 
Worker 3         
  1 36,423 1356 37,779 
  2 37,511 1356 38,867 
  3 38,338 1356 39,694 
Community Services 
Worker 4 

  

      
  1 38,338 1356 39,694 
  2 39,145 1356 40,501 
  3 40,233 1356 41,589 
  4 42,410 1356 43,766 
Community Services 
Worker 5         
  1 43,394 1356 44,750 
  2 44,482 1356 45,838 
  3 45,466 1356 46,822 
Community Services 
Worker 6         
  1 46,555 1356 47,911 
  2 47,643 1356 48,999 
  3 48,731 1356 50,087 
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Wages & 

Allowances 
Review 2008 

Wages Review 
2009-2010 

Wages & Allowances 
Review 2009-2010 

Level—continued  

($) ($) ($) 

Community Services 
Worker 7         
  1 49,819 1356 51,175 
  2 50,907 1356 52,263 
  3 51,995 1356 53,351 
Community Services 
Worker 8         
  1 54,172 1356 55,528 
  2 55,260 1356 56,616 
  3 56,348 1356 57,704 
Community Services 
Worker  9         
  1 58,525 1356 59,881 

14.2 Incremental progression 
14.2.1 At the conclusion of each twelve months period following the date of effect of the award or entry into a 

classification level and/or the subsequent anniversary date, employees shall be eligible for incremental 
progression if: 
(1) The employee has given satisfactory performance over the preceding twelve months, and 
(2) The employee has, on assessment, acquired and is required by the employer to utilise new and/or 

enhanced skills within the ambit of the classification definition for his/her position or other skills 
where agreed at the staff development/performance review and this has been certified in writing 
following, and as part of, the assessment process. 

14.2.2 In cases where the review is delayed the anniversary date shall not be changed and the increase, if any, will be 
paid retrospectively to the anniversary date. 

14.2.3 Movement to a higher classification shall occur by way of promotion or reclassification. 
14.2.4 In cases where the minimum rate of the higher classification is the same as the promoted employee’s current 

salary, the promoted employee shall be paid at the first salary level above his/her current salary. 
14.3 Classification definitions 

14.3.1 Community services worker level 1 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 1 will work under close direction 
and undertake routine activities which require the practical application of basic skills and 
techniques. 

(b) General features of work in this category consist of performing clearly defined activities 
with outcomes being readily attainable.  Employee’s duties at this level will be closely 
monitored with instruction and assistance being readily available. 

(c) Freedom to act is limited by standards and procedures.  However, with experience, 
employees at this level may have sufficient freedom to exercise judgement in the planning 
of their own work within those confines. 

(d) Positions at this level will involve employees in extensive on-the-job training including 
familiarisation with the goals and objectives of the workplace. 

(e) Employees will be responsible for the time management of their work and required to use 
basic numeracy, written and verbal communication skills. 

(f) Supervision of other staff or volunteers is not a feature at this level, however, an 
experienced employee may have technical oversight of a minor work activity. 

(g) At this level, employers are expected to offer substantial internal and/or external training. 
(2) Responsibilities 

To contribute to the operation objectives of the work areas, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake routine activities of a clerical and/or support nature; 
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(b) undertake straightforward operation of keyboard equipment including data input; 
(c) provide routine information, advice and assistance including general receptionist and 

telephonist duties; 
(d) provide general stenographic duties; 
(e) apply established practices and procedures; 
(f) undertake routine office duties involving filing and maintenance of an existing records 

system. 
(3) Requirements of the job 

(a) a developing knowledge of the workplace function and operation; 
(b) basic knowledge of administrative practices and procedures relevant to the workplace; 
(c) a developing knowledge of work practices and policies of the relevant work area; 
(d) basic numeracy, written and verbal communication skills relevant to the work area; 
(e) no formal qualifications are required; 
(f) it is desirable that employees at this level are studying for an appropriate certificate; or 
(g) undertaking either internal or external training relevant to the work area. 

(4) Organisational relationships 
Employees at this level work under direct supervision. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) work outcomes are closely monitored; 
(b) freedom to act is limited by standards and procedures; 
(c) solutions to problems are found in established procedures and instructions with assistance 

readily available; 
(d) project completion is according to instructions and established procedures; 
(e) no scope for interpretation. 

14.3.2 Community services worker level 2 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 2 will work under close direction 
within clearly defined guidelines and undertake routine activities requiring the application of 
basic skills and knowledge. 

(b) General features at this level consist of performing functions which are defined by 
established routines, methods standards and procedures with limited scope to exercise 
initiative in applying work practices and procedures.  Assistance will be readily available. 

(c) Freedom to act is limited by standards and procedures.  However with experience, 
employees at this level may have sufficient freedom to exercise judgement. 

(d) Employees may be responsible for a minor function and/or may contribute specific 
knowledge and/or specific skills to the work of the organisation.  In addition, employees 
may be required to assist senior workers with specific projects. 

(e) Employees will be expected to have an understanding of work procedures relevant to their 
work area and may provide assistance to lower classified employees or volunteers 
concerning established procedures to meet the objectives of a minor function. 

(f) Employees will be responsible for managing time, planning and organising their own work 
and may be required to oversight and/or guide the work of a limited number of lower 
classified employees or volunteers.  Employees at this level could be required to resolve 
minor work procedural issues in the relevant work area within established constraints. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake a range of activities requiring the application of established work procedures and 

may exercise limited initiative and/or judgement within clearly established procedures 
and/or guidelines; 

(b) achieve outcomes which are clearly defined; 
(c) respond to inquiries; 
(d) assist senior employees with special projects; 
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(e) prepare cash payment summaries, banking reports and bank statements; 
(f) operate a computer and/or programmes and peripheral equipment - initiate corrective action 

at an elementary level; 
(g) operate a word processor and/or other business software and be conversant with and utilise 

the functions of those systems and be proficient in their use; 
(h) operate a desk top publisher at a routine/basic level; 
(i) provide secretarial support requiring the exercise of sound judgement, initiative, 

confidentiality and sensitivity in the performance of work; 
(j) perform tasks of a sensitive nature, including the provision of more than routine 

information, the receiving and accounting for monies and assistance to clients; 
(k) assist with administrative functions. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) sound skills in oral and written communication with clients and other members of the 

public; 
(b) knowledge of established work practices and procedures relevant to the workplace; 
(c) knowledge of policies and regulations relating to the workplace; 
(d) understanding of clear but complex rules; 
(e) application of techniques relevant to the workplace; 
(f) developing knowledge of statutory requirements relevant to the workplace; 
(g) understanding of computing concepts; 
(h) no formal qualifications required; 
OR 
(i) appropriate certificate relevant to the work required to be performed;  
OR 
(j) will have attained through previous experience in a relevant industry, service or an 

equivalent level of expertise and experience to undertake the range of activities required; 
OR 
(k) qualifications accepted as both relevant and equivalent; 
OR 
(l) appropriate on-the-job training and relevant experience. 

(4) Organisational relationships 
Employees at this level: 
(a) Work under regular supervision. 
(b) Provide guidance to a limited number of lower classified employees or volunteers. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) work outcomes are monitored; 
(b) freedom to act within defined established guidelines; 
(c) solutions to problems may require the exercise of limited judgement, with guidance to be 

found in procedures, precedents and guidelines.  Assistance will be available when problems 
occur. 

14.3.3 Community services worker level 3 
(1) Characteristics of this level 

(a) A person employed as a Community services worker level 3 will work under general 
direction in the application of procedures, methods and guidelines which are well 
established. 

(b) General features of this level involve solving problems of limited difficulty using 
knowledge, judgement and work organisational skills acquired through qualifications and/or 
previous work experience.  Assistance is available from senior employees.  Employees may 
receive instruction on the broader aspects of the work.  In addition, employees may provide 
assistance to lower classified employees. 
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(c) Positions at this level allow employees the scope for exercising initiative in the application 
of established work procedures and may require the employee to establish goals/objectives 
and outcomes of their own particular work programme or project. 

(d) At this level, employees may be required to supervise lower classified staff or volunteers in 
their day to day work.  Employees with supervisory responsibilities may undertake some 
complex operational work and may undertake planning and co-ordination of activities 
within a clearly defined area of the organisation. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake responsibility for various activities in a specialised area; 
(b) exercise responsibility for a function within the organisation; 
(c) allow the scope for exercising initiative in the application of established work procedures 

assist in a range of functions and/or contribute to interpretation of matters for which there 
are no clearly established practices and procedures although such activity would not be the 
sole responsibility of such an employee within the workplace; 

(d) receive, allocate and prepare for processing accounts and invoices approved for payment; 
(e) provide secretarial and/or administrative support requiring a high degree of judgement, 

initiative, confidentiality and sensitivity in the performance of work; 
(f) assist with or provide a range of records management services, however, the responsibility 

for the records management service would not rest with the employee; 
(g) proficient in the operation of the computer to enable modification and/or correction of 

computer software systems or packages and/or identification of operation problems.  This 
level could include systems administrators in small to medium sized organisations whose 
responsibility includes the security/integrity of the system; 

(h) apply computing programming knowledge and skills in systems development, maintenance 
and implementation under direction of a senior employee; 

(i) provide a service utilising the full functions of a desk top publisher; 
(j) supervise a limited number of lower classified employees or volunteers; 
(k) provide assistance to senior employees; 
(l) deliver elementary community service programmes; 
(m) where prime responsibility lies in a specialised field, employees at this level would 

undertake at least some of the following: 
(i) undertake some minor phase of a broad or more complex assignment; 
(ii) perform duties of a specialised nature; 
(iii) provide a range of information services; 
(iv) deliver elementary community-based projects or programmes; 
(v) perform moderately complex functions which may include social planning, 

demographic analysis, survey design and analysis. 
(3) Requirements of the job 

(a) Some or all of the following skills, knowledge, experience, qualifications and/or training are 
needed to perform work at this level. 
(i) thorough knowledge of work activities performed within the organisation; 
(ii) sound knowledge of procedural methods of the organisation; 
(iii) may utilise professional or specialised knowledge; 
(iv) working knowledge of guidelines or statutory requirements relevant to the 

organisation; 
(v) ability to work as part of a team; 
(vi) ability to apply computing concepts; 

(b) the prerequisite for entry to this level would be: 
(i) no formal qualifications 
OR 
(ii) Associate Diploma with experience 
OR 
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(iii) Associate Certificate in Community Services with experience or its equivalent; 
OR 
(iv) Attained through previous appointments, service and/or study an equivalent level 

of expertise and experience to undertake the range of activities required. 
(4) Organisational relationships 

 Employees at this level: 
(a) work under general supervision; 
(b) operate as a member of a team; 
(c) supervise other employees. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) receiving instructions on the broader aspects of the work; 
(b) freedom to act within defined established practices - that is, freedom to arrange work in 

manner employee feels most comfortable with provided there is no change to defined 
established work practices; 

(c) setting outcomes or objectives for specific projects; 
(d) solving problems by reference to procedures, documented methods and instructions.  

Assistance is available when problems occur. 
14.3.4 Community services worker level 4 

(1) Characteristics of this level 
(a) A person employed as a Community service worker level 4 will work under general 

direction in functions that require the application of skills and knowledge appropriate to the 
work.  Generally guidelines and work procedures are established.  However, graduates 
initially appointed at this level will be under the supervision of a higher classified employee. 

(b) Level 4 Step 1 is the appointment level for any graduate with a relevant three year degree 
who is required to undertake work related to that qualification.  Level 4 Step 2 is the 
appointment level for any graduate with a relevant 4 year degree who is required to 
undertake work related to that qualification. 

(c) General features at this level require the application of knowledge and skills which are 
gained through qualifications and/or previous experience in a discipline.  They would have 
obtained organisation or industry specific knowledge sufficient for them to give advice 
and/or information to the organisation and clients in relation to specific areas of 
responsibility. 

(d) Employees will be expected to contribute knowledge in establishing procedures in the 
appropriate work related field.  In addition, employees at this level may be required to 
supervise various functions within a work area or activities of a complex nature. 

(e) Employees will be responsible for managing and planning their own work and that of 
subordinate staff or volunteers and may be required to deal with formal disciplinary issues 
within the work area. 

(f) Those with supervisory responsibilities should have a basic knowledge of the principles of 
human resource management and be able to assist subordinate staff or volunteers with on-
the-job training.  They may be required to supervise more than one component of the work 
programme of the organisation. 

(g) Positions may involve a range of work functions which could contain a substantial 
component of supervision.  Employees may also be required to provide specialist expertise 
or advice in their relevant discipline. 

(h) Employees require skills in managing time, setting priorities, planning and organising their 
own work and that of lower classified staff and/or volunteers where supervision is a 
component of the position, to achieve specific objectives. 

(i) Employees will be expected to set outcomes and further develop work methods where 
general work procedures are not defined. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake activities which may require the employee to exercise judgement and/or 

contribute critical knowledge and skills where procedures are not clearly defined; 
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(b) perform duties of a specialised nature requiring the development of expertise over time or 
previous knowledge; 

(c) identification of specific or desired performance outcomes; 
(d) contribute to interpretation and administration of areas for which there are no clearly 

established procedures; 
(e) expected to set outcomes and further develop work methods where general work procedures 

are not defined. 
(f) although still under general direction, there is a greater scope to contribute to the 

development of work methods and the setting of outcomes.  However, these must be within 
the clear objectives of the organisation and within budgetary constraints; 

(g) provide administrative support of a complex nature to senior employees; 
(h) exercise responsibility for various functions within a work area; 
(i) provide assistance on grant applications including basic research or collection of data; 
(j) undertake a wide range of activities associated with programme, activity or service delivery; 
(k) deliver single stream training programmes; 
(l) co-ordinate elementary service programmes; 
(m) develop, control and administer a records management service for the receipt, custody, 

control, preservation and retrieval of records and related material; 
(n) undertake computer operations requiring technical expertise and experience and may 

exercise initiative and judgement in the application of established procedures and practices; 
(o) apply computer programming knowledge and skills in systems development, maintenance 

and implementation; 
(p) provide a reference and research information service and technical service including the 

facility to understand and develop technologically based systems; 
(q) where the prime responsibility lies in a specialised field, employees at this level would 

undertake at least some of the following: 
(i) liaise with other professionals at a technical/professional level; 
(ii) discuss techniques, procedures and/or results with clients on straight forward 

matters; 
(iii) provide a reference, research and/or technical information service; 
(iv) carry out a variety of activities in the organisation requiring initiative and 

judgement in the selection and application of established principles, techniques 
and methods; 

(v) perform a range of planning functions which may require exercising knowledge of 
statutory and legal requirements; 

(vi) assist senior employees with the planning and coordination of a community 
programme of a complex nature; 

(vii) perform duties of a specialised nature; 
(viii) provide a range of information services; 
(ix) plan and co-ordinate elementary community-based projects or programmes; 
(x) perform moderately complex functions including social planning, demographic 

analysis, survey design and analysis. 
(3) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level. 
(a) knowledge of statutory requirements relevant to work; 
(b) knowledge of organisation policies and activities; 
(c) knowledge of the role of the organisation and its services and/or functions; 
(d) specialists require an understanding of the underlying principles in the discipline; 
(e) sound discipline knowledge gained through previous experience, training or education; 
(f) the prerequisites for entry to this level would be: 

(i) entry level three year degree; the entry level for holders of a relevant three year 
degree will be Level 4 Step 1; 
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(ii) entry level four year degree; the entry level for holders of a relevant four year 
degree will be Level 4 Step 2 

OR 
(iii)  three year Degree with three years of relevant experience; 
OR 
(iv) Associate Diploma with relevant experience; 
OR 
(v) lesser formal qualifications with substantial years of relevant experience; 
OR 
(vi) attained through previous appointments, service and/or study, an equivalent level 

of expertise and experience to undertake a range of activities. 
(vii) Employees undertaking specialised services will be promoted to this level once 

they have had the appropriate experience and undertake work related to the 
responsibilities under this level. 

(viii) Employees working as sole employees will commence at this level. 
(4) Organisational relationships 

Employees at this level: 
(a) work under direct supervision if graduates; 
(b) work under general direction; 
(c) supervise other staff and/or volunteers or work in a specialised field. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) a requirement to set outcomes within defined constraints; 
(b) provision of specialist/technical advice; 
(c) freedom to act governed by clear objectives and/or budget constraints which may involve 

the contribution of knowledge in establishing procedures within clear objectives and/or 
budget constraints where there are no defined established practices; 

(d) finding solutions to problems in precedents, guidelines or instructions.  Assistance is usually 
available. 

14.3.5 Community services worker level 5 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 5 will work under general 
direction from senior employees.  Employees undertake a range of functions requiring the 
application of a high level of knowledge and skills to achieve results in line with the 
organisation’s goals. 

(b) Employees adhere to established work practices.  However, they may be required to exercise 
initiative and judgement where practices and direction are not clearly defined. 

(c) General features at this level indicate involvement in establishing organisation programmes 
and procedures.  Positions will include a range of work functions and may involve 
supervision.  Work may span more than one discipline. In addition, employees at this level 
may be required to assist in the preparation of, or prepare the organisation’s budget.  
Employees at this level will be required to provide expert advice to employees classified at a 
lower level and volunteers. 

(d) Positions at this level demand the application of knowledge which is gained through 
qualifications and/or previous experience.  In addition, employees will be required to set 
priorities and monitor workflows in their area of responsibility which may include 
established work programs in small organisations. 

(e) Employees are required to set priorities, plan and organise their own work and that of lower 
classified staff and/or volunteers and establish the most appropriate operational method for 
the organisation.  In addition, interpersonal skills are required to gain the co-operation of 
clients and staff. 

(f) Employees responsible for projects and/or functions will be required to establish outcomes 
to achieve organisation goals.  Specialists may be required to provide multi-disciplinary 
advice. 
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(2) Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) responsibility for a range of functions within the organisation requiring a high level of 

knowledge and skills; 
(b) undertake responsibility for a moderately complex project, including planning, coordination, 

implementation and administration; 
(c) undertake a minor phase of a broader or more complex professional assignment; 
(f) assist with the preparation of or prepare organisation or programme budgets in liaison with 

management; 
(g) set priorities and monitor workflow in the areas of responsibility; 
(h) provide expert advice to employees classified at lower levels and/or volunteers; 
(i) exercise judgement and initiative where procedures are not clearly defined; 
(j) understanding of all areas of computer operation to enable the provision of advice and 

assistance when non-standard procedures/processes are required; 
(k) monitor and interpret legislation, regulations and other agreements relating to occupational 

health and safety, workers’ compensation and rehabilitation; 
(l) undertake analysis/design for the development and maintenance of projects and/or undertake 

programming in specialist areas.  May exercise responsibility for a specialised area of 
computing operation; 

(m) undertake publicity assignments within the framework of the organisation’s publicity and 
promotions programme.  Such assignments would be of limited scope and complexity but 
would involve the co-ordination of facets of the total programme including media liaison, 
design and layout of publications/displays and editing; 

(n) operate as a specialist employee in the relevant discipline where decisions made and taken 
rest with the employees with no reference to a senior employee; 

(o) undertake duties that require knowledge of procedures, guidelines and/or statutory 
requirements relevant to the organisation; 

(p) plan, co-ordinate, implement and administer the activities and policies including preparation 
of budget; 

(q) develop, plan and supervise the implementation of educational and/or developmental 
programmes for clients; 

(r) plan, co-ordinate and administer the operation of a multi functional service including 
financial management and reporting; 

(s) where the prime responsibility lies in a specialised field, employees at this level would 
undertake at least some of the following: 
(i) under general direction undertake a variety of tasks of a specialised and/or detailed 

nature; 
(ii) exercise professional judgement within prescribed areas; 
(iii) carry out planning, studies or research for particular projects including aspects of 

design, formulation of policy, implementation of procedures and presentation; 
(iv) provide reports on progress of programme activities including recommendations; 
(v) exercise a high level of interpersonal skills dealing with the public and other 

organisations; 
(vi) plan, develop and operate a community service organisation of a moderately 

complex nature. 
(3) Requirements of the job. 

Some or all of the following skills, knowledge, experience qualifications and/or training are needed to 
perform work at this level. 
(a) knowledge of organisational programmes, policies and activities; 
(b) sound discipline knowledge gained through experience; 
(c) knowledge of the role of the organisation, its structure and services; 
(d) the prerequisites for entry to this level would be: 

(i) relevant Degree with relevant experience; 
OR 



644 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(ii) Associate Diploma and substantial experience; 
OR 
(iii) qualifications in more than one discipline; 
OR 
(iv) less formal qualifications with specialised skills sufficient to perform at this level; 
OR 
(v) attained through previous appointments, service and/or study an equivalent level 

of experience and expertise to undertake the range of activities required. 
(4) Organisational relationships 

Employees at this level: 
(a) Work under general direction. 
(b) Supervise other employees and/or volunteers. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) controlling projects and/or programmes; 
(c) setting outcomes for lower classified staff; 
(d) establishing priorities and monitor workflow in areas of responsibility; 
(e) finding solutions to problems in documented techniques, precedents and guidelines or 

instructions. Assistance is available when required. 
14.3.6 Community services worker level 6 

(1) Characteristics of the level 
(a) A person employed as a Community services worker level 6 will operate under limited 

direction from senior employees or management and undertake a range of functions for 
which operational policies, practices and guidelines may need to be developed. 

(b) General features at this level allow employees the scope to influence the operational 
activities of the organisation and would require employees to be involved with establishing 
operational procedures which impact upon the organisation and/or the sections of the 
community served by it.  Employees will be involved in the formation of programmes and 
work practices and will be required to provide assistance and/or expert advice to other 
employees.  Employees may be required to negotiate matters on behalf of the organisation. 

(c) Positions at this level will require responsibility for decision making in the particular work 
area and the provision of expert advice.  Employees will be required to provide consultation 
and assistance relevant to the work place.  Employees will be required to set outcomes for 
the work areas for which they are responsible so as to achieve the objectives of the 
organisation.  They may be required to undertake the control and co-ordination of a 
programme, project and/or significant work area.  Employees require a good understanding 
of the long term goals of the organisation. 

(d) Employees may exercise managerial responsibility, work independently as specialists or 
may be a senior member of a single discipline project team or provide specialist support to a 
range of programmes or activities.  Positions at this level may be identified by the impact of 
activities undertaken or the achievement of stated outcomes or objectives for the workplace; 
the level of responsibility for decision making; the exercise of judgement; delegated 
authority; and the provision of expert advice. 

(e) Managing time is essential so outcomes can be achieved.  A high level of interpersonal skills 
is required to resolve organisational issues, negotiate contracts, develop and motivate staff.  
Employees will be required to understand and implement effective staff management and 
personnel practices. 

(2) Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake significant projects and/or functions involving the use of analytical skills; 
(b) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with organisational goals; 
(c) exercise managerial control, involving the planning, direction, control and evaluation of 

operations which include providing analysis and interpretation for either a major single or 
multi specialist operation; 
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(d) provide advice on matters of complexity within the work area and/or specialised area; 
(e) undertake a range of duties within the work area, including develop work practices and 

procedures; problem definition, planning and the exercise of judgement; 
(f) provide advice on policy matters and contribute to their development; 
(g) negotiate on matters of significance within the organisation with other bodies and/or 

members of the public; 
(h) control and co-ordinate a work area or a larger organisation within budgetary constraints; 
(i) exercise autonomy in establishing the operation of the work area; 
(j) provide a consultancy service for a range of activities to a wide range of clients; 
(k) where the prime responsibility lies in a specialised field an employee at this level would 

undertake at least some of the following: 
(i) provide support to a range of activities or programmes; 
(ii) control and co-ordinate projects; 
(iii) contribute to the development of new procedures and methodology; 
(iv) provide expert advice/assistance relevant to the work area; 
(v) supervise/manage the operation of a work area and monitor work outcomes; 
(vi) supervise on occasions other specialised staff; 
(vii) supervise/manage the operation of a discrete element which is part of larger 

organisation; 
(viii) provide consultancy services for a range of activities. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) comprehensive knowledge of organisation policies and procedures; 
(b) specialist skills and/or supervision/management abilities exercised within a multi 

disciplinary or major single function operation; 
(c) specialist knowledge gained through experience, training or education; 
(d) appreciation of the long term goals of the organisation; 
(e) detailed knowledge of programme activities and work practices relevant to the work area; 
(f) knowledge of organisation structures and functions; 
(g) comprehensive knowledge of requirements relevant to the discipline; 
(h) the prerequisites for entry to this level would be: 

(i) Degree with substantial experience; 
OR 
(ii) Post Graduate qualification; 
OR 
(iii) Associate Diploma with substantial experience; 
OR 
(iv) Attained through previous appointments, service and/or study with a combination 

of experience, expertise and competence sufficient to perform the duties required 
at this level; 

(4) Organisational relationships 
Employees at this level: 
(a) work under limited direction from senior employees of the Committee of Management or 

Board; 
(b) supervise staff. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) managing a work area or medium to large organisation or multi worksite organisation; 
(c) significant delegated authority; selection of methods and techniques based on sound 

judgement; 
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(d) managing significant projects and/or functions; 
(e) finding solutions to problems in documented techniques, precedents, or instructions; advice 

available on complex or unusual matters. 
14.3.7 Community services worker level 7 

(1) Characteristics of the level 
(a) A person employed as a Community services worker level 7 will operate under limited 

direction and exercise managerial responsibility for various functions within a section and/or 
organisation or operate as a specialist, a member of a specialised professional team or 
independently. 

(b) General features at this level require employees’ involvement in establishing operational 
procedures which impact on activities undertaken and outcomes achieved by the 
organisation and/or activities undertaken by sections of the community served by the 
organisation 

(c) Employees are involved in the formation/establishment of programmes, the procedures and 
work practices within the organisation and will be required to provide assistance to other 
employees and/or sections. 

(d) Positions at this level will demand responsibility for decision making and the provision of 
expert advice to other areas of the organisation.  Employees would be expected to undertake 
the control and co-ordination of the organisation and major work initiatives.  Employees 
require a good understanding of the long term goals of the organisation. 

(e) In addition positions at this level may be identified by the level of responsibility for decision 
making, the exercise of judgement and delegated authority and the provision of expert 
advice. 

(f) The management of staff is normally a feature at this level.  Employees are required to set 
outcomes in relation to the organisation and may be required to negotiate matters on behalf 
of the organisation. 

(2) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with organisational goals; 
(b) exercise managerial control, involving the planning, direction, control and evaluation of 

operations which include providing analysis and interpretation for either a major single 
discipline or multi discipline operation; 

(c) develop work practices and procedures for various projects; 
(d) establish work area outcomes; 
(e) prepare budget submissions for senior officers and/or the organisation; 
(f) develop and implement significant operational procedures; 
(g) review operations to determine their effectiveness; 
(h) develop appropriate methodology and apply proven techniques in providing specialised 

services; 
(i) where prime responsibility lies in a specialised field an employee at this level would 

undertake at least some of the following: 
(i) control and co-ordinate projects/programmes within an organisation in accordance 

with organisational goals; 
(ii) provide a consultancy service to a wide range of clients; 
(iii) the exercise of some complex professional problem solving; 
(iv) provide advice on policy method and contribute to its development. 

(3) Requirements of the job 
Some or all of the following skills knowledge experience qualifications and/or training are needed to 
perform work at this level: 
(a) comprehensive knowledge of policies and procedures; 
(b) application of a high level of discipline knowledge; 
(c) qualifications are generally beyond those required through tertiary education alone, typically 

acquired through completion of higher education qualifications to degree level and extensive 
relevant experience; 
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OR 
(d) lesser formal qualifications with acquisition of considerable skills and extensive relevant 

experience to an equivalent standard; 
OR 
(e) a combination of experience, expertise and competence sufficient to perform the duties 

required at this level. 
(4) Organisational relationships 

Employees at this level: 
(a) work under limited direction; 
(b) normally supervise other employees and establish and monitor work outcomes. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) the management of a section of the organisation; 
(b) significant delegated authority; 
(c) the selection of methods and techniques based on sound judgement.  Decisions and actions 

taken at the level may have significant effect on programme/project/work being managed. 
14.3.8 Community services worker level 8 

(1) Characteristics of the Level 
(a) A person employed as a Community services worker level 8 will be subject to broad 

direction from management/the employer and exercise managerial responsibility for an 
organisation. In addition, employees may operate as a senior specialist providing multi 
function advice to other professional employees, various programmes, the organisation, the 
employer, Committee or Board of Management. 

(b) General features at this level require the employee’s involvement in the initiation and 
formulation of extensive projects or programmes which impact on the organisation’s goals 
and objectives.  Employees are involved in the identification of current and future options 
and the development of strategies to achieve desired outcomes. 

(c) Additional features include providing financial, specialised, technical, professional and/or 
administrative advice on policy matters within the organisation and/or about policy of 
external organisation such as government policy. 

(d) In addition, employees will be required to develop and implement techniques, work 
practices and procedures in all facets of the work area. 

(e) Employees at this level require a high level of proficiency in the application of theoretical 
approaches in the search of optimal solutions to new problems and opportunities which may 
be outside of the original field of specialisation. 

(f) Positions at this level will demand responsibility for decision making within the constraints 
of organisational policy and require the employees to provide advice and support to all 
facets of the organisation.  Employees will have significant impact upon policies and 
programmes and will be required to provide initiative, and have the ability to formulate, 
implement, monitor and evaluate projects and programmes. 

(g) Positions at this level may be identified by the significant independence of action within the 
constraints of organisational policy. 

(2) Responsibilities 
To contribute to the operational objectives of the organisation, a position at this level may include 
some of the following responsibilities or those of a similar value: 
(a) undertake work of significant scope and complexity.  A major portion of the work requires 

initiative; 
(b) undertake duties of innovative, novel and/or critical nature with little or no professional 

direction; 
(c) undertake functions across a range of administrative, specialist or operational areas which 

include specific programmes or activities, management of services delivery and the 
provision of high level advice; 

(e) provide authoritative specialist advice on policy matters and contribute to the development 
and review of policies, both internal and external; 

(e) manage extensive programmes or projects in accordance with organisational goals. This 
may require the development, implementation and evaluation of those goals. 

(f) administer complex policy and programme matters; 
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(g) may offer consultancy service; 
(h) evaluate and develop/revise methodology techniques within the organisation through the 

application of high level analytical skills in the attainment and satisfying of organisational 
objectives; 

(i) where the prime responsibility is in a specialised field, employees at this level would 
undertake at least some of the following: 
(i) contribute to the development of operational policy; 
(ii) assess and review the standards of work of other specialised personnel/external 

consultants; 
(iii) initiate and formulate organisational programmes; 
(iv) implement organisational objectives within corporate goals; 
(v) develop and recommend ongoing plans and programmes. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) high level of discipline knowledge; 
(b) detailed knowledge of policy, programmes, guidelines, procedures and practices of the 

organisation and external bodies; 
(c) detailed knowledge of statutory requirements; 
(d) the prerequisites for entry to this level would be: 

(i) qualifications are generally beyond those normally acquired through a degree 
course and experience in the field of specialist expertise; 

OR  
(ii) substantial post graduate experience; 
OR  
(iii) lesser formal qualifications and the acquisition of considerable skills and extensive 

and diverse experience relative to an equivalent standard; 
OR  
(iv) attained through previous appointments, service and/or study with a combination 

of experience, expertise and competence sufficient to perform the duties of the 
position. 

14.3.9 Community service worker level 9 
(1) Appointment at this level is at the discretion of the employer. 
(2) In exercising its discretion the employer will ensure the position meets the definition requirements of 

level 8 and give due regard to additional knowledge and experience required to undertake the duties of 
the position; the nature and complexity of the decision making and reasoning required; the magnitude 
of the communication and influence exercised; the size of the organisation, number of employees, 
population and other relevant factors; and the extent to which the employee is responsible and 
accountable for the functions undertaken. 

(3) Requirements of the job 
Some or all of the following skills, knowledge experience, qualifications and/or training are needed to 
perform work at this level. 
(a) Relevant and specific skill or knowledge related to specific tasks or positions; 
(b) Corporate planning and management, advanced financial planning and budget development, 

advanced negotiation and advocacy skills, human resource management, presentation/media 
liaison skills, project planning, economic development, performance management and 
development; 

(c) Qualifications are generally beyond those normally acquired through a degree course; 
(d) Experience and management skill acquired over extensive years in a senior management 

role. 
14.4 Salary/Remuneration packaging 

Where mutually agreed between the employer and a full time or part time individual employee, an employer may 
introduce remuneration packaging in respect of salaries in 14.1.  The terms and conditions of such a package will not, 
when viewed objectively, be less favourable than the entitlements otherwise available under this award. 
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14.5 School-Based Apprentices 
14.5.1 This clause shall apply to school-based apprentices.  A school-based apprentice is a person who is undertaking 

an apprenticeship in accordance with this clause while also undertaking a course of secondary education. 
14.5.2 The hourly rates for full time junior and adult apprentices as set out in this award shall apply to school-based 

apprentices for total hours worked including time deemed to be spent in off-the-job training. 
14.5.3 For the purposes of 14.5.2 above, where an apprentice is a full-time school student, the time spent in off-the-job 

training for which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  
The wages paid for training time may be averaged over a semester or year. 

14.5.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time 
to attend off-the-job training as an equivalent full-time apprentice. 

14.5.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training 
Organisation separate from normal work duties or general supervised practice undertaken on the job. 

14.5.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice.  
The period so specified to which the apprentice wage rates apply shall not exceed six years. 

14.5.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each 
two years of employment as an apprentice. 

14.5.8 These rates are based on a standard full-time apprenticeship of four years.  The rate of progression reflects the 
average rate of skill acquisition expected from the typical combination of work and training for a school-based 
apprentice undertaking the applicable apprenticeship. 

14.5.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count 
for the purposes of progression through the wage scale.  This progression shall apply in addition to the 
progression achieved as a school-based apprentice. 

14.5.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
15. - SUPPORTED WAGE SYSTEM 

15.1 Workers eligible for a supported wage 
This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 
a supported wage under the terms of this award.  In the context of this clause, the following definitions will apply: 
15.1.1 Supported wage system means the Commonwealth Government system to promote employment for people who 

cannot work at full award wages because of a disability, as documented in Supported Wage System: Guidelines 
and Assessment Process. 

15.1.2 Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual's productive capacity within the 
supported wage system. 

15.1.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

15.1.4 Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

15.2 Eligibility criteria 
15.2.1 Employees covered by this clause will be those who are unable to perform the range of duties to the competence 

level required within the class of work for which the employee is engaged under this award, because of the 
effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a 
disability support pension. 

15.2.2 This clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers' compensation legislation or any provision of this award relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

15.3 Supported wage rates 
15.3.1 Employees to whom this clause applies will be paid the applicable percentage of the minimum rate of pay 

prescribed by this award for the class of work which the person is performing according to the following 
schedule: 

Assessed capacity % of Prescribed 
Award rate 

(15.4)  
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
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Assessed capacity % of Prescribed 

Award rate 
70% 70% 
80% 80% 
90% 90% 

15.3.2 Provided that the minimum amount payable will be not less than $73 per week. 
15.3.3 *Where a person's assessed capacity is 10%, they will receive a high degree of assistance and support. 

15.4 Assessment of capacity 
15.4.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and 
documented in an assessment instrument by either: 
(1) the employer and a union party to the award, in consultation with the employee or, if desired by any of 

these; 
(2) the employer and an accredited Assessor from a panel agreed by the parties to the award and the 

employee. 
15.4.2 Lodgement of assessment instrument 

(1) All assessment instruments under the conditions of this clause, including the appropriate percentage of 
the award rate to be paid to the employee, will be lodged by the employer with the Registrar of the 
Western Australian Industrial Relations Commission. 

(2) All assessment instruments will be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it will be referred by the 
Registrar to the union by certified mail and will take effect unless an objection is notified to the 
Registrar within ten working days. 

15.4.3 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a 
reasonable request for such a review.  The process of review will be in accordance with the procedures for 
assessing capacity under the supported wage system. 

15.4.4 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage will apply to the wage rate only. Employees 
covered by the provisions of the clause will be entitled to the same terms and conditions of employment as all 
other workers by this award paid on a pro rata basis. 

15.4.5 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause will take reasonable steps to make 
changes in the workplace to enhance the employee's capacity to do the job.  Changes may involve re-design of 
job duties, working time arrangements and work organisation in consultation with other workers in the area. 

15.4.6 Trial period 
(1) In order for an adequate assessment of the employee's capacity of be made, an employer may employ 

a person under the provisions of this clause for a trial period not exceeding 12 weeks, except that in 
some cases additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During the trial period the assessment of capacity will be undertaken and the proposed rate for a 
continuing employment relationship will be determined. 

(3) Provided that the minimum amount payable will be not less than $73 per week. 
(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and employee wish to establish a continuing employment relationship following 

the completion of the trial period, a further contract of employment will be entered into based on the 
outcome of assessment under 15.4.1 hereof. 

16. - HIGHER DUTIES 
16.1 An employee who is called upon by the employer to perform the duties of another employee in a higher classification 

under this award for five consecutive working days or more will be paid for the period for which duties are assumed at a 
rate not less than the minimum rate prescribed for the higher classification. 

16.2 In cases where the minimum rate of the higher classification is the same as the relieving employee's current salary, the 
relieving employee will be paid at the first salary level above his/her current salary. 

17. - PAYMENT OF SALARIES 
17.1 All salary payments will be paid at least fortnightly by cash or by cheque or electronic funds transfer by agreement 

between the employer and employee. 
17.2 Where salary payments are paid by way of electronic funds transfer, the employer will bear the costs of bank charges for 

the transfer debited to the employee's bank account. 
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17.3 Salary payments will be paid during working hours on a weekday mutually agreed by the employer and employees in 
each service, being not more than five days following the end of the pay period.  The pay day selected, once agreed, must 
not be changed without mutual agreement between the employer and the majority of employees. 

17.4 Upon termination of employment, payments due to an employee will be paid on the date of such termination or forwarded 
by post on the next working day. 

17.5 On pay days, the employer will provide for each employee a statement in writing of the gross salary and allowances to 
which he/she is entitled, the amount of deductions there from, superannuation payments and the net amount to be paid.  
Further, the statement will indicate the distinction between ordinary hours and overtime and the amount of penalties. 

18. - ALLOWANCES 
18.1 First aid 

An employee who holds a current first aid certificate issued by the St. John Ambulance Association or Australian Red 
Cross Society or equivalent qualification and who is required by the employer to perform first aid duty at the workplace, 
will be paid an allowance of $10.22 per week. 

18.2 Telephone allowance 
18.2.1 An employer will reimburse the employee for the cost of telephone calls necessarily incurred as a result of her 

or his employment. 
18.2.2 An employee directed by his or her employer to install a telephone at her or his home will be reimbursed the 

cost of installation at the commencement of employment. 
18.2.3 An employee required to have a telephone at her or his home for business purposes will be reimbursed 100% of 

the rental costs until the employer advises the employee in writing that she or he is no longer required to use the 
telephone for business purposes. 

18.3 On-call 
On-call means a written instruction to an employee rostered to remain at the employee's residence, or to otherwise be 
immediately contactable by telephone or paging system outside the employees' normal hours of duty in case of a call out 
requiring an immediate return to duty. 
18.3.1 Availability 

(1) Availability will mean a written instruction to an employee to remain contactable, but not necessarily 
in immediate proximity to a telephone or paging system, outside the employee's normal hours of duty 
and be available and in a fit state at all such times for recall to duty. 

(2) Availability will not include situations in which employees carry paging devices or make their 
telephone numbers available only in the event that they may be needed for casual contact or recall to 
work.  Recall to work under this circumstance would be in accordance with Clause 22. - Overtime. 

18.4 Except as otherwise agreed between the parties, an employee who is required by the employer to be on out of hours 
contact during periods off duty will be paid an allowance in accordance with the following formulae for each hour or part 
thereof the employee in on out of hours contact. 
On Call Rate of pay – Community Services Worker Level 3 Step 2 x 1/38 x 18.75/100 
Availability Rate of pay – Community Services Worker Level 3 Step 2 x 1/38 /18.75/100 x 50/100 
Provided that payment in accordance with this paragraph will not be made with respect to any period for which payment 
is made in accordance with the provisions of Clause 22. - Overtime when an employee is recalled to work. 

18.5 When an employee is required to be “on call” or “availability” and the means of contact is to be by telephone the 
employer will pay the employee an allowance or allowances equal to the following: 
18.5.1 where the telephone is not already installed the cost of such installation. 
18.5.2 where an employee pays or contributes towards the payment of the rental of such telephone, 1/52nd of the 

annual rental paid by the employee for each seven days or part thereof on which an employee is rostered to be 
“on-call” or “availability”. 

18.5.3 provided that where as a usual feature of the duties an employee is regularly rostered to be “on call” or 
“availability”, the full amount of the telephone rental. 

18.6 An employee will be reimbursed the cost of all telephone calls made on behalf of the employer as a result of out of hours 
contact. 

18.7 Except for employees on “availability”, minimum payment provisions do not apply to an officer rostered for out of hours 
contact duty. 

18.8 Employees where practicable, will be periodically exempted from any requirement to hold themselves on out of hours 
contact. 

18.9 Remote allowances 
18.9.1 In respect of each twelve months of continuous service, full-time and part-time employees stationed within 

Western Australia; and north of the 24th parallel of South Latitude; or in Carnarvon, will be reimbursed an 
allowance equal to the cost of a return, economy class air ticket to Perth.  The employer will not be required to 
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pay this allowance where the employer provides the employee with a return economy-class air ticket to Perth.  
This entitlement will not accrue from year to year if not used. 

18.9.2 Full time and part time employees stationed in any locality situated in Western Australia, north of the 24th 
parallel of South Latitude and in Carnarvon, shall be entitled, in respect of a period of 12 months continuous 
service, to reimbursement of the costs of one return economy class air ticket to Perth.  The employer shall not 
be required to pay this allowance where the employee wishes to travel to Perth by air and is provided with a 
return economy class air ticket.  This entitlement must be used during the 12 monthly period in which it accrues, 
as the allowance dos not accumulate from year to year. 

18.10 Location allowance 
18.10.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be 

paid the following allowances when employed in the towns described hereunder. 
Town Per Week 
Agnew $19.30 
Argyle $51.30 
Balladonia $19.70 
Barrow Island $33.40 
Boulder $8.10 
Broome $31.00 
Bullfinch $9.10 
Carnarvon $15.90 
Cockatoo Island $34.00 
Coolgardie $8.10 
Cue $19.80 
Dampier $26.90 
Denham $15.90 
Derby $32.20 
Esperance $5.70 
Eucla $21.60 
Exmouth $28.20 
Fitzroy Crossing $39.00 
Gascoyne Junction $19.80 
Goldsworthy $16.90 
Halls Creek $44.90 
Kalbarri $6.80 
Kalgoorlie $8.10 
Kambalda $8.10 
Karratha $32.20 
Koolan Island $34.00 
Koolyanobbing $9.10 
Kununurra $51.30 
Laverton $19.70 
Learmonth $28.20 
Leinster $19.30 
Leonora $19.70 
Madura $20.70 
Marble Bar $49.50 
Meeberrie (Murchison) $21.10 
Meekatharra $17.10 
Menzies $21.20 
Mount Magnet $21.30 
Mundrabilla $21.20 
Newman $18.50 
Norseman $16.90 
Nullagine $49.40 
Onslow $33.40 
Pannawonica $25.10 
Paraburdoo $25.00 
Port Hedland $26.80 
Ravensthorpe $10.20 
Roebourne $37.10 
Sandstone $19.30 
Shark Bay $15.90 
Shay Gap $16.90 
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Town—continued Per Week 
Southern Cross $9.10 
Telfer $45.60 
Teutonic Bore $19.30 
Tom Price $25.00 
Westonia $10.10 
Whim Creek $31.90 
Wickham $30.90 
Wiluna $19.60 
Wittenoom $43.70 
Wyndham $48.10 
Yalgoo $21.80 

18.10.2 Except as provided in 18.10.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 18.10.1. 
(2) a partial dependant will be paid the allowance prescribed in 18.10.1 plus the difference between that 

rate and the amount such partial dependant is receiving by way of a district or location allowance. 
18.10.3 Where an employee is provided with board and lodging by his/her employer, free of charge, or is provided with 

an allowance in lieu of board and lodging by virtue of the award or an order or agreement made pursuant to the 
Act, such employee will be paid 66.67% of the allowances prescribed in 18.10.1. 

18.10.4 Subject to 18.10.2, casual employees and part-time employees, receiving less than the adult rate and employees 
employed for less than a full week will receive that proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

18.10.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

18.10.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
will only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

18.10.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or de facto spouse; or 
(b) a child where there is no spouse or de facto spouse; 
who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less 
than the location allowance prescribed in 18.10.1 of this clause. 

18.10.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 18.10.1 will be such amount as may be agreed between the parties to this award or, failing such 
agreement, as may be determined by the Commission. 

18.10.9 Allowances in this clause will be varied by the amount determined by the Western Australian Industrial 
Relations Commission with effect from the date an application is filed in the Western Australian Industrial 
Relations Commission.  Provided that the effective date will not be prior to the effective date of the General 
Order of the Western Australian Industrial Relations Commission. 

18.11 Motor vehicle allowances 
18.11.1 Should an employee be required to use his/her own vehicle on his/her employer's business, the employee is to 

receive a vehicle allowance at the following rate (cents per kilometre): 
Area and details Engine displacement 

(in cubic centimetres) 
 Over 2600cc 1601cc – 2600cc 1600cc & under 
 c/km c/km c/km 
Metropolitan Area 89.5 64.5 53.2 
South West Land Division 91.0 65.4 54.0 
North of 23.5 latitude 98.6 70.6 58.3 
Rest of State 94.3 67.5 55.6 
Motor cycle Rate 
 c/km 
Distance travelled during a year on official business 31.0 

(1) Motor vehicles with rotary engines are to be included in the 1600cc - 2600cc category. 
(2) Metropolitan area means that area within a radius of 50 kilometres from the Perth Railway Station. 
(3) South west land division means the South West Land Division as defined by Section 28 of the Land 

Act. 
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(4) Other areas means that area of the State south of 23.5 degrees latitude, excluding the Metropolitan 
area and the South - West Land Division. 

18.11.2 An employee required to travel by other means in connection with his/her work will be reimbursed all 
reasonable travelling expenses so incurred with reasonable proof of such expenses to be provided by the 
employee to the employer. 

18.11.3 Where an employee is called on duty at night or at other than his/her normal hours, or on any non-working day 
he/she will be reimbursed his/her fares, or if using his/her own vehicle to travel between his/her home and place 
of work, receive a travelling allowance, as set out in subclause 18.11.1. 

18.11.4 Where an employee is required to work at times and/or in places where the use of public transport could 
reasonably be deemed to place the employee in a position of possible personal risk, the employer will provide 
suitable transport or will authorise the employee to use his/her own vehicle.  This subclause will include, where 
applicable, the employee's travelling between his/her home and place of work. 

18.11.5 Where an employee uses a motor vehicle under subclause 18.11.1 and, by reason of that use, the employee is 
required, under the law in force in the State or Territory in which the motor vehicle is registered, to pay a fee for 
the registration of the motor vehicle that exceeds the fee that he/she would otherwise have been required to pay 
under that law for the registration of the motor vehicle, the employee is entitled to be paid, by way of 
reimbursement, an amount equal to the amount of the excess. 

18.11.6 Where an employee uses a motor vehicle under 18.11.1 and, by reason of that use, the employee is required to 
pay an amount by way of full comprehensive insurance premium that exceeds the amount that the employee 
would otherwise have been required to pay by way of full comprehensive insurance premium, the employee is 
entitled to be paid by way of reimbursement an amount equal to the amount of the excess. 

18.12 Travelling expenses 
An employee required to stay away from home overnight will be reimbursed the cost of reasonable board, lodgings and 
meals.  Reasonable proof of costs so incurred is to be provided by the employee to his/her employer. 

18.13 Overtime meal allowances 
18.13.1 An employee required to work more than one hour after his or her ordinary finishing time will be provided with 

a suitable meal or be paid an allowance of $9.98 and where such overtime work exceeds four hours, clause 22.9 
will also apply.  The employee will not be provided with a suitable meal or receive meal allowance if the 
employee has received reasonable notice of the requirement to work overtime. 

18.13.2 When an employee is required to work more than four hours overtime on a Saturday, Sunday or rostered day 
off, he or she will be reimbursed an allowance, in addition to the provisions of clause 22.9, a meal allowance of 
$10.81. 

19. - SUPERANNUATION 
19.1 Definitions 

19.1.1 Act and Regulations means the Occupational Superannuation Standards Act 1987 and attached Regulations, 
and as amended from time to time. 

19.1.2 The superannuation fund will mean The Health Employees Superannuation Trust of Australia or the Australian 
Superannuation Savings Employment Trust or the Superannuation Trust of Australia or the Australian 
Retirement Fund or a Statewide Superannuation Trust or an alternative approved Fund which meets the 
requirements of the Commonwealth Government Operational standards for Occupational Superannuation. 

19.2 Contributions 
19.2.1 An employer will contribute to the Superannuation Fund payments in accordance with the Act and Regulations.  

Subject to this Act employers will pay contributions equivalent to 9% of each employee’s ordinary time 
earnings in respect of: 
(1) All full-time employees as defined in this award; 
(2) All part-time employees who earn more than $450 per month; 
(3) All casual employees who earn more than $450 per month. 

19.2.2 Provided that any employer who, under the Superannuation Guarantee Act has obligations to provide more than 
9% in occupational superannuation, will ensure that such obligations are met. 

19.2.3 Contributions will be made to the Superannuation Fund in the manner and at the times specified by the terms of 
the Fund or in accordance with any agreement between the employer and the Trustees of the Fund. 

19.3 Absence from work 
19.3.1 Paid leave 

Subject to the Trust Deed of the Fund of which the employee is a member, absences from work will be treated 
in the following manner: 
(1) Contributions will continue whilst a member of a fund is absent on paid leave such as annual leave, 

long service leave, public holidays, jury service, sick leave and bereavement leave. 
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19.3.2 Unpaid leave 
Contributions will not be required to be made in respect of any absence from work without pay. 

19.3.3 Work related injury and sickness 
In the event of an eligible employee's absence from work due to work related injury or sickness, contributions to 
the extent of 3% will continue for the period of the absence (subject to a maximum of 52 weeks total absence 
for each injury or sickness) provided that the member of the fund (employee) is receiving payments pursuant to 
workers' compensation legislation. 

19.4 Compliance 
Notwithstanding anything contained elsewhere herein: 
19.4.1 a fund or scheme shall not be a complying superannuation fund or scheme for the purposes of this clause unless: 

(1) the fund or scheme is a complying fund or scheme within the meant of the Superannuation Guarantee 
(Administration) Act 1992 of the Commonwealth; and 

(2) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

19.4.2 The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

19.4.3 The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as practicable. 

19.4.4 A nomination or notification of the type referred to in 19.4.2 and 19.4.3 shall, subject to the requirements of 
regulations made under the Industrial Relations Act 1979, be given in writing to the employer or the employee 
to whom such is directed. 

19.4.5 The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be made. 

19.4.6 The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme 
requested by an employee. 

19.4.7 Provided that until an employee nominates a complying superannuation fund or scheme if one or more 
complying superannuation funds or schemes to which contributions may be made be specified herein, the 
employer is required to make contributions to that fund or scheme, or one of those funds or schemes nominated 
by the employer. 

PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
20. - HOURS 

20.1 Ordinary time hours 
The ordinary working hours of employees other than casual and part-time employees will be no more than an average 38 
hours per week to be worked over 152 hours within a work cycle not exceeding 28 days, and not exceeding ten hours in 
any one day. 

20.2 Spread of hours 
20.2.1 The ordinary hours of work for an employee will be worked within a designated spread of twelve hours, such 

designated twelve hour spread being between 6.00 a.m. and 8.00 p.m. Monday to Friday The spread of hours 
will be fixed at the time of engagement and will be varied only by agreement. 

20.2.2 Notwithstanding the provisions of this clause and Clause 23. – Shift Work, counselling services which open to 
provide regular services to clients to 10.00 p.m. may, by mutual agreement with staff establish a permanent 
spread of hours to 10.00 p.m. which will be deemed to be ordinary hours for the purposes of this award. 

20.2.3 The ordinary span of hours for part-time or casual employees will be the same as that provided for full-time 
employees. 

20.3 Day off in each week 
20.3.1 All day shift employees will receive two consecutive days off each week. 
20.3.2 All night shift employees will receive two nights off each week provided that during any working period not 

exceeding three consecutive weeks, one night off may, with the approval of the employer, be allowed to stand 
over and be taken at a time mutually agreed upon in any one period of consecutive nights. 

20.4 Rostered days off 
20.4.1 Notwithstanding the provisions elsewhere in the award, the employer and a majority of employees at an 

enterprise may agree to establish a system of RDO provided that: 
(1) An employee may elect, with the consent of the employer, to take a rostered day off at any time. 
(2) An employee may elect, with the consent of the employer, to take rostered days off in part day 

amounts. 
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(3) An employee may elect, with the consent of the employer, to accrue some or all rostered days off for 
the purpose of creating a bank to be drawn upon by the employee at times mutually agreed by the 
employer, or subject to reasonable notice by the employee or the employer. 

21. - BREAKS 
21.1 An employee will not be required to work more than five hours without a break for a meal. 
21.2 Up to one hour, but not less than one half hour, will be allowed to each employee for lunch on each day unless otherwise 

agreed between the employer and the employee. 
21.3 Where an employee is required by the employer to work during a meal break and continuously thereafter, she or he will 

be paid at the rate of time and a half in addition to any penalty rate applying for the time worked, until released from duty 
for a meal break. 

21.4 Notwithstanding the provisions of 21.5, where an employee is required by the employer to have a meal with a client or 
clients as part of the normal work routine or client program, she or he will be paid for the duration of the meal period at 
the ordinary rate of pay. 

21.5 An employee may elect to take an unpaid meal break after the normal meal period.  In such a case, all ordinary hours after 
the meal period will be paid at the ordinary rate of pay. 

21.6 By agreement, a part-time employee may forgo their unpaid meal break, and work continuously provided that they must 
take an unpaid meal break on any day in which they work more than 6 hours continuously. 

22. - OVERTIME 
22.1 Approval of overtime 

22.1.1 Overtime will only be worked with the prior approval of the employer. 
22.1.2 Employees may work overtime without specific prior approval in emergency situations. 
22.1.3 An employee required to work overtime, other than in the case of emergency, will be given reasonable notice of 

the requirement to work overtime. 
22.2 Definition 

Subject to other provisions of this clause, all authorised time worked by employees in excess of ordinary hours of work as 
prescribed in Clause 20. - Hours and Clause 23. – Shift Work will be overtime. 

22.3 Payment for working overtime 
22.3.1 Overtime worked on Monday to Saturdays inclusive will be paid at the rate of time and a half for the first three 

hours and double time thereafter. 
22.3.2 Overtime worked on Sundays will be paid at the rate of double time. 
22.3.3 All overtime worked by shift workers will be paid at the rate of double time. 

22.4 Time off in lieu of overtime 
22.4.1 Subject to other provisions of this clause, by mutual agreement, time off may be granted in lieu of payment.  

Employees in an establishment may generally agree that time off in lieu of overtime will apply. 
(1) In such case any one employee may withdraw their agreement by advising the employer prior to 

undertaking the overtime required. 
22.4.2 Time off in lieu of overtime will be calculated on a time for time basis. 
22.4.3 An employee may accumulate time off in lieu to be taken at times agreed between the employer and the 

employee. 
22.4.4 By mutual agreement, where an employee has accumulated time in lieu in accordance with 22.4.1, the employee 

may take the time off in conjunction with annual leave.  Such time off in lieu will not attract annual leave 
loading. 

22.5 Minimum payment 
22.5.1 An employee who is required to present for overtime work on a Saturday, Sunday or Public holiday: 

(1) Will be paid for a minimum of two hours; and 
(2) Will not be required to work the full two hours if the work to be performed is completed in a shorter 

period. 
22.6 Calculation of payment 

22.6.1 The hourly rate to be used for such calculations will be that defined in Clause 14. – Classifications and Salary. 
22.6.2 In the case of casual employees, overtime payments will be in addition to the 20% casual loading, so that: 

(1) where time and a half is applicable, the rate of pay will be 170% of the hourly rate; 
(2) where double time is applicable, the rate of pay will be 230% of the hourly rate. 
(3) In computing overtime payments, each day’s work will stand alone 
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22.7 Recall to work 
22.7.1 An employee who is recalled to work overtime after leaving the place of employment, will be paid for a 

minimum of two hours work at the appropriate rate for such time recalled. 
22.7.2 An employee recalled will not be required to work the full two hours if the work to be performed is completed 

in a shorter period. 
22.7.3 22.7.1 will not apply when overtime is continuous with completion or commencement of ordinary working 

time. 
22.7.4 Subject to 22.7.5, where an employee is recalled for duty on her or his rostered day off, she or he will be paid in 

accordance with the provisions of 22.7.1 and will be entitled to substitute another day for the rostered day off. 
22.7.5 Where a full-time employee has been given prior notice that she or he will be required to work on his or her 

rostered day off due to extraordinary circumstances, the employee will be paid at ordinary time for that day and 
a substitute day off will be granted. 

22.7.6 Time spent in travelling to and from the place of duty where an employee rostered on-call or availability is 
actually recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 

22.8 Ten hour break 
Where overtime is worked it will, wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive shifts. 

22.9 Meal Break and allowance 
An employee working overtime will be allowed a meal break of thirty minutes without deduction of pay after each four 
hours of overtime worked. 

22.10 Overtime exemption 
22.10.1 An employer and an employee classified at level 6 or above in Clause 14. – Classifications and Salary of this 

award may agree that the employee will be paid a loading of 7.5% in addition to the rates of pay prescribed in 
that clause.  This payment is in lieu of payment for reasonable overtime, time off in lieu of reasonable overtime 
and out of hours contact payments as prescribed in clauses 18.3 and 18.4. 

22.10.2 This payment will apply for all purposes of the award. 
22.10.3 Where an employee referred to in 22.10.1 does not receive the loading the provisions of Clause 22. - Overtime 

and Clause 23. – Shift Work will apply. 
22.11 Reasonable Overtime 

22.11.1 Subject to subclause 22.11.2 an employer may require an employee to work reasonable overtime at overtime 
rates. 

22.11.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result 
in the employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention 

to refuse it; and 
(5) any other relevant matter. 

23. - SHIFT WORK 
23.1 Definitions 

For the purposes of this clause: 
23.1.1 Shift worker will mean an employee who is required to work all or part of their ordinary hours of work outside 

the spread of hours prescribed in clause 20.2.1 on a rostered basis. 
23.1.2 Afternoon shift will mean a complete rostered shift of any number of hours commencing at or after 12.00 noon 

and finishing at or after 7.00 p.m. on the same day. 
23.1.3 Night shift will mean a completed rostered shift worked between the hours of 7:30 p.m. and 8.00 a.m. inclusive 

and finishing at or after 12.00 midnight. 
23.1.4 Rostered day off will mean the entitlement to a day off. 
23.1.5 Programmed day off will mean the normal days off duty provided for in accordance with the rostering 

provisions contained in this clause and relate to shift work. 
23.1.6 The work cycle of a full-time employee will mean either: 

(1) for an employee working not more than eight ordinary hours on each shift, 152 hours within a work 
cycle not exceeding twenty eight consecutive days.  In such a case, no full-time employee will be 
required to work more than 80 ordinary hours per fortnight; 
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(2) All time worked in excess of 8 hours on a rostered extended night shift will be credited towards a 
rostered day off. 

23.1.7 Day shift will mean a shift that commences earlier than 12.00 noon and finished at or before 7.00 p.m. 
23.2 Ordinary hours 

23.2.1 The maximum ordinary hours of work will be an average of 38 per week to be worked according to roster. 
23.2.2 A part-time or casual employee will not, unless temporarily replacing a full-time employee, work more than 76 

hours in any one fortnight. 
23.3 Shift penalty – Monday to Friday 

23.3.1 An employee working on: 
(1) an afternoon shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 

12.5% of actual hours worked in addition to the ordinary rate as defined in Clause 14. – 
Classifications and Salary; 

(2) a night shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 15% 
of actual hours worked in addition to the ordinary rates as defined in Clause 14. – Classifications and 
Salary. 

23.3.2 The additional payments prescribed in 23.3 will form part of the employee's ordinary pay for the purposes of 
this award. 

23.4 Saturday and Sunday work 
23.4.1 An employee will be paid for ordinary working hours between midnight Friday and midnight Saturday an 

additional payment calculated at 50% of the ordinary rate for the actual hours worked. 
24.4.2 An employee will be paid for ordinary working hours between midnight Saturday and midnight Sunday an 

additional payment calculated at the rate of 75% of the ordinary rate for the actual hours worked. 
23.4.3 The additional payments prescribed in 23.4 will form part of the employee's ordinary pay for the purposes of 

this award. 
23.5 Meal breaks 

23.5.1 By arrangement with the employees on each shift, an unpaid meal break of up to one hour but not less than one 
half hour will be allowed which will be free of all duty. 

23.5.2 When an employee is interrupted during a meal break by a call to duty, the extent of the interruption will be 
counted as time worked and the employee will be allowed to continue the meal break as soon as practicable.  If 
it is impracticable for the employee to complete the meal break during the remainder of the ordinary working 
hours, the employee will receive the appropriate overtime pay for the time worked. 

23.5.3 Notwithstanding the provisions of 23.5.1, where an employee is required by the employer to have a meal with a 
client or clients as part of the normal work routine or client program, she or he will be paid for the duration of 
the meal period at the ordinary rate of pay including shift penalty. 

23.5.4 An employee may elect to take an unpaid meal break after the normal meal period.  In such a case, all ordinary 
hours after the meal period will be paid at the ordinary rate of pay including shift penalty. 

23.5.5 There will be at least one tea break of not less than ten minutes per shift of four hours or longer and this break 
will be counted as time worked. 

23.6 Rosters 
23.6.1 The ordinary hours of work for each employee will be displayed on a roster in a place conveniently accessible 

to employees at least seven days before the commencement of the day on which the roster commences. 
23.6.2 A roster may be altered by agreement between the parties to enable the service of the organisation to be carried 

on in an emergency, or when another employee is absent from duty. 
23.6.3 Every employee will be entitled to two consecutive programmed days off duty each week unless varied by 

mutual agreement. 
23.6.4 An employee will have at least ten hours free from duty between the completion of one rostered shift and the 

commencement of the next rostered shift. 
23.7 Night shift 

An employee changing from night duty to day duty or from day duty to night duty will be free from duty during the 
twenty hours immediately preceding the commencement of the changed duty. 

23.8 Rostered days off - eight hour shift employees 
23.8.1 A full-time employee who is engaged to work shifts will be entitled to five rostered days off in each twenty 

week period which will be nominated by the employer in accordance with the rostering provisions of this 
clause. 

23.8.2 Notwithstanding any other provision of this award, by mutual agreement between the employer and the 
employee, a full-time employee may work an average of 38 ordinary hours per week in a manner other than 
with a rostered day off, by either: 
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(1) having one shift in each week of less than eight ordinary hours; or 
(2) having one shift in each two week period of less than eight hours duration. 

23.8.3 The day or days on which the shorter shifts will be worked will be as mutually agreed between the employer 
and the employee. 

23.8.4 Where either the employee or employer believes that the methods of working a 38 hour week contained in 
23.8.2 are of benefit but is unable to reach agreement with the other party, the matter will be dealt with in 
accordance with Clause 9. – Procedure to Avoid Industrial Disputation. 

23.8.5 Notwithstanding anything else in this award, a full time employee may seek to defer or be requested to defer 
any rostered day off which becomes due for a period of up to six months, provided that the deferment is by 
mutual agreement. 

23.8.6 No more than five rostered days off may be deferred at any given time. 
23.8.7 Deferred rostered days off may be taken as single days or as a block in any manner mutually agreed. 
23.8.8 Work on a rostered day off 

An employee required to work on a day otherwise nominated as a rostered day off and which is not substituted 
in accordance with this clause, will be paid for work in accordance with the overtime provisions of this award. 

23.9 12 Hour shifts 
23.9.1 In any arrangement of working hours where the working hours are to exceed eight on any shift, the arrangement 

of hours will be subject to agreement between the employer and the majority of employees concerned. 
23.9.2 Except in cases of emergency, at least one week's notice will be given to an employee going on night duty. 

PART 7 – LEAVE AND PUBLIC HOLIDAYS 
24. -ANNUAL LEAVE 

24.1 Annual leave entitlement - general 
An employee, other than a casual employee, will be entitled to four weeks annual leave on full pay after twelve months 
continuous service. 

24.2 Annual leave entitlement - shift workers 
24.2.1 An employee regularly rostered for duty over seven days of the week or who works permanent night shift work 

will be entitled to up to five weeks annual leave. 
24.2.2 An employee regularly rostered for duty over seven days of the week will have their additional annual leave 

calculated in accordance with the following scale: 
Number of Sundays Additional annual leave 

(on which work is required)  
7 to 13 1 Day 

14 to 20 2 Days 
21 to 27 3 Days 
28 to 30 4 Days 

31 or more 5 Days 
24.2.3 An employee who regularly works permanent night shift will have their additional weeks leave accrue on a pro 

rata basis for each completed month of service. 
24.3 Payment for annual leave 

Payment for annual leave will be made in the pay period prior to the employee commencing on leave unless the employer 
and the employee have agreed to an alternative arrangement. 

24.4 Annual leave loading 
24.4.1 In addition to annual leave payments, an employee proceeding on annual leave will receive a loading of 17.5% 

of annual leave pay.  Provided that, upon termination, the loading will not be paid on pro rata leave. 
24.4.2 Shift workers referred to in Clause 23. – Shift Work, whilst on annual leave, - will be entitled to an average of 

the shift penalties they would have received had they been working. Provided that where the average shift 
penalties are less than 17.5% the loading will be 17.5%. 

24.5 Time of taking annual leave 
24.5.1 Any employee who has completed at least one month's continuous service may, on written application to the 

employer, be granted annual leave on a pro-rata basis prior to the completion of any period of a full twelve 
months' service.  Where such pro-rata annual leave is granted by the employer: 
(1) the employee will be entitled to payment of annual leave loading in accordance with 24.4; and 
(2) the period of pro-rata annual leave will be deducted from the annual leave otherwise payable at the 

end of that period of twelve months' service. 
24.5.2 Approval of any application for pro-rata annual leave in accordance with this subclause will be subject to the 

employer's convenience and will not unreasonably affect the operation of the service concerned, but will not be 
unreasonably withheld. 
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24.5.3 Annual leave will be given at a time determined by mutual agreement between the employer and the employee 
within a period not exceeding six months from the date when the right to annual leave accrued, provided that 
such annual leave may be deferred by mutual agreement in writing between employer and employee. 

24.6 Annual leave exclusive of public holidays 

Annual leave will be exclusive of any of the holidays prescribed in Clause 29. – Public Holidays and if any holidays fall 
within an employee's period of annual leave and is observed on a day which, in the case of that employee, would have 
been an ordinary working day, there will be added to the period of annual leave time equivalent to the ordinary time 
which the employee would have worked if such day had not been a holiday. 

24.7 Proportionate annual leave on termination 

Should an employee not complete any period of twelve months' service he/she will, on the termination of his/her 
employment, provided that he/she has been employed continuously for one month or more, be entitled to pay in lieu of 
annual leave on a pro-rata basis for each completed month of service. 

24.8 Remote employees 

Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 
South Latitude and in Carnarvon, will be entitled to, in the case of full time employees, 38 hours annual leave in addition 
to that prescribed in 24.1 or 24.2 hereof, or in the case of part-time employees, one week's annual leave in addition to that 
prescribed in 24.1 or 24.2 hereof, calculated on the basis of average weekly number of hours worked over the previous 
twelve months. 

25. - PERSONAL LEAVE 

25.1 The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to 
casual employees.  The entitlements of casual employees are set out in clause 10.5. 

25.2 Definitions 

25.2.1 The term immediate family includes: 

(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the 
employee. A de facto spouse means a person of the opposite sex to the employee who lives with the 
employee as his or her husband or wife on a bona fide domestic basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, 
grandparent, grandchild or sibling of the employee or spouse of the employee. 

25.3 Amount of Paid Personal Leave. 

25.3.1 Paid personal leave is available to an employee when he or she is absent: 

(1) due to personal illness or injury; or 

(2) for the purposes of caring for an immediate family or household member who is sick and requires the 
employee's care and support (carer's leave) or who requires care to an unexpected emergency; 

25.3.2 The amount of personal leave to which an employee is entitled depends on the length of time worked for the 
employer as indicated below: 

Length of time worked for the employer Personal leave (hours) 

In the first year of employment Up to 76 hours per annum 

From the second and subsequent years of employment 76 hours per annum 

25.4 Accumulation of personal leave 

25.4.1 First year of employment 

(1) In the first year, unused personal leave accrues by the lesser of: 

(a) Seventy six hours less the total amount of personal leave taken during the year; or 

(b) the balance of the year’s unused personal leave. 

25.4.2 Second and subsequent years of employment 

(1) In the second and subsequent years of employment, unused personal leave accrues by the lesser of: 

(a) Seventy six hours less the total amount of personal leave taken during the year; or 

(b) the balance of the year’s unused personal leave. 

25.4.3 Part-time employees will be entitled to personal leave on a pro-rata basis. 

25.5 Personal leave for personal injury or sickness 

An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

25.6 Personal leave to care for an immediate family or household member 
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25.6.1 Subject to 25.6.2 and 25.6.3, a full-time employee is entitled to use personal leave to care for immediate family 
or household members who are sick and require care and support or who require care due to an unexpected 
emergency. 

25.6.2 The entitlement in 25.6.1 is subject to the employee being responsible for the care and support of the person 
concerned.  In normal circumstances an employee is not entitled to take leave for this purpose where another 
person has taken leave to care for the same person. 

25.6.3 Except as provided for in 25.6.4, not more than 76 hours of personal leave can be used in a year by an employee 
for the purposes set out in 25.6.1.  These limits apply to the employee’s total accrued personal leave which 
includes any untaken personal leave from the current year’s entitlement and any untaken personal leave which 
has accumulated from previous years. 

25.6.4 By agreement between an employer and an individual employee, the employee may access an additional 
amount of their accrued personal leave for the purposes set out in 25.6.1, beyond the relevant limit set out in 
25.6.3.  In such circumstances, the employer and the employee shall agree upon the additional amount that may 
be accessed. 

25.7 Aboriginal and Torres Strait Islander ceremonial leave 

An employee who is legitimately required by the employee’s Aboriginal or Torres Strait Island tradition to be absent from 
work for ceremonial purposes will be entitled to up to ten working days unpaid leave in any one year.  The employee will 
be able to establish to the employer that he or she has an obligation under Aboriginal or Torres Strait Islander custom 
and/or traditional law to participate in ceremonial activities will be granted such leave without pay for a maximum period 
of ten days per year, or for such extension granted by the employer.  Such leave will not affect the employee’s entitlement 
to bereavement leave prescribed by Clause 26 of this award. 

Approval of all Aboriginal or Torres Strait Island Ceremonial leave will be subject to the employer’s convenience and 
will not unreasonably affect the operation of the project concerned but will not be unreasonably withheld. 

25.8 Employee must give notice 

25.8.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered 
starting time, unless he or she has a good reason for not doing so. 

25.8.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 

(2) the length of time the employee expects to be away from work. 

25.8.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer 
by telephone at the first opportunity. 

25.8.4 When taking leave to care for members of their immediate family or household who are sick and require care 
and support, or who require care due to an unexpected emergency, the notice must include: 

(1) the name of the person requiring care and support and their relationship to the employee; and 

(2) the reasons for taking such leave; and 

(3) the estimated length of absence. 

25.9 The effect of workers’ compensation 

If an employee is receiving workers’ compensation payments, he or she is not entitled to personal leave. 

25.10 Personal leave during annual leave 

25.10.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is absent on annual leave and an employee may apply 
for and the employer shall grant paid personal leave in place of paid annual leave. 

25.10.2 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 
this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.8 of 
this clause if he/she is unable to attend for work on the working day next following his/her annual leave. 

25. 10.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to 
which the employee was entitled at the time he/she proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

25. 10.4 Where paid personal leave has been granted by the employer in accordance with 25.10.1, 25.10.2 and 25.10.3 of 
this subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid 
personal leave and the replaced annual leave may be taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accordance with the provisions applying to annual leave. 

25.10.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 24. - Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 
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25.11 Unpaid personal leave 

Where an employee has exhausted all paid personal leave entitlements, they are entitled to take unpaid personal leave to 
care for members of their immediate family or household who are sick and require care and support or who require care 
due to an unexpected emergency.  The employer and the employee shall agree on the period.  In the absence of 
agreement, the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, 
provided the requirements of 25.8 are met. 

25.12 Casual employment 

Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
sub-clause 10.5 

26. - BEREAVEMENT LEAVE 

26.1 Paid leave entitlement 

26.1.1 Death in Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), or the death in Australia of either a member of the 
employee's immediate family or household. 

26.1.2 Death outside Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the 
employee's immediate family or household, where the employee travels outside Australia to attend the funeral. 

26.2 Part-time employees 

A part-time employee is entitled to take three days bereavement leave on the same basis as prescribed for full-time 
employees in 26.1.1 and 26.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

26.3 Unpaid leave 

Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave.  The employer and the employee should agree on the length of the unpaid 
leave. In the absence of agreement, a full-time employee is entitled to take up to three days unpaid leave, provided the 
requirements of 26.1.1 and 26.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 26.2 are met. 

26.4 Indigenous Australians 

Employees who are Indigenous Australians will be entitled to extended bereavement leave in accordance with the 
requirements of their culture and community.  Provided that the extended leave will total no more than five days leave. 

27. - PARENTAL LEAVE 

27.1 Definitions 

27.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

27.1.2 Subject to 27.1.3, in this clause, spouse includes a de facto or former spouse. 

27.1.3 In relation to 27.8, spouse includes a de facto spouse but does not include a former spouse. 

27.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 

27.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

27.2 Basic entitlement 

27.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 
leave on a shared basis in relation to the birth or adoption of their child.  For females, maternity leave may be 
taken and for males, paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

27.2.2 Subject to 27.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
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(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 

(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

27.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

27.2.4 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee’s spouse is pregnant; or 

(2) the employee is or has been immediately absent on parental leave. 

27.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

27.3 Variation of Parental leave 

Where an employee takes leave under clause 27.2.1 or 27.4.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to their employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 27.2.1 or 27.4.1(2). 

27.4 Right to Request 

27.4.1 An employee entitled to parental leave pursuant to the provisions of 27.2 may request the employer to allow the 
employee: 

(1) to extend the period of simultaneous unpaid parental leave provided for in 27.2.2(1) and 27.2.2(2) up 
to a maximum of eight weeks; 

(2) to extend the period of unpaid parental leave provided for in 27.2.1 by a further continuous period of 
leave not exceeding 12 months; 

(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 

to assist the employee in reconciling work and parental responsibilities. 

27.4.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the 
request is genuinely based on the employee’s parental responsibilities, may only refuse the request on 
reasonable grounds related to the effect on the workplace or the employer’s business.  Such grounds might 
include cost, lack of adequate replacement staff, loss of efficiency and the impact on customer service. 

27.4.3 Employees request and the employer’s decision to be in writing 

The employee’s request and the employer’s decision made under 27.4.1(2) and 27.4.1(3) must be recorded in 
writing. 

27.4.4 Request to return to work part-time 

Where an employee wishes to make a request under 27.4.1(3), such a request must be made as soon as possible 
but no less than seven weeks prior to the date upon which the employee is due to return to work from parental 
leave. 

27.5 Maternity leave 

27.5.1 An employee must provide notice to the employer in advance of the expected date of commencement of 
parental leave.  The notice requirements are: 

(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating 
that the employee is pregnant) - at least ten weeks; 

(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 
be taken - at least four weeks. 

27.5.2 When the employee gives notice under 27.5.1(1) the employee must also provide a statutory declaration stating 
particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

27.5.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the 
birth occurring earlier than the presumed date. 

27.5.4 Subject to 27.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of the birth. 

27.5.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

27.5.6 Recommencement date 
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Where leave is granted under 27.5.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

27.6 Special maternity leave 

27.6.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity 
leave, the employee may take unpaid special maternity leave of such period as a registered medical practitioner 
certifies as necessary. 

27.6.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee 
may be entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

27.6.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work.  The aggregate of paid sick leave, special maternity 
leave and parental leave, including parental leave taken by a spouse, may not exceed 52 weeks. 

27.7 Paternity leave 

27.7.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, 
with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 
and the expected date of birth, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 
and 

(3) except in relation to leave taken simultaneously with the child’s mother under 27.2.2(1), 27.2.2(2) and 
27.4.1(1), a statutory declaration stating: 

(a)  he will take that period of paternity leave to become the primary care-giver of a child; 

(b)  particulars of any period of maternity leave sought or taken by his spouse; and 

(c)  that for the period of paternity leave he will not engage in any conduct inconsistent with his 
contract of employment. 

27.7.2 The employee will not be in breach of 27.7.1 if the failure to give the required period of notice is because of the 
birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 

27.8 Adoption leave 

27.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 
leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

27.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 

(1) the employee is seeking adoption leave to become the primary care-giver of the child; 

(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 

(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 
their contract of employment. 

27.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of 
the placement. 

27.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will 
notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee's return to work. 

27.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

27.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 
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27.9 Parental leave and other entitlements 

An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under 27.4. 

27.10 Transfer to a safe job 

27.10.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

27.10.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee, to commence parental leave. 

27.11 Returning to work after a period of parental leave 

27.11.1 An employee will notify of his/her intention to return to work after a period of parental leave at least four weeks 
prior to the expiration of the leave. 

27.11.2 An employee will be entitled to the position which he or she held immediately before proceeding on parental 
leave.  In the case of an employee transferred to a safe job pursuant to 27.10 the employee will be entitled to 
return to the position held immediately before such transfer. 

27.11.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of his/her former position. 

27.12 Replacement employees 

27.12.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted 
or transferred, as a result of an employee proceeding on parental leave. 

27.12.2 Before an employer engages a replacement employee the employer will inform that person of the temporary 
nature of the employment and of the rights of the employee who is being replaced. 

27.13 Communication During Parental Leave 

27.13.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 

(1) make information available in relation to any significant effect the change will have on the status or 
responsibility level of the position the employee held before commencing parental leave; and 

(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 
status or responsibility level of the position the employee held before commencing parental leave. 

27.13.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 
employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

27.13.3 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 27.13.1. 

28. - LONG SERVICE LEAVE 

28.1 Long service leave entitlement 

All employees shall be entitled to paid long service leave in accordance with the legislation applying in Western 
Australia. 

29. - JURY SERVICE 

29.1 Reimbursement for jury service 

An employee required to attend for jury service during his/her ordinary working hours will be reimbursed by the 
employer an amount equal to the difference between the amount paid in respect of his/her attendance for such jury service 
and the amount of wages he/she would have received in respect of the ordinary time he/she would have worked had 
he/she not been on jury service. 

29.2 Notification of jury service 

An employee will notify his/her employer as soon as possible of the date upon which he/she is required to attend for jury 
service. 
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29.3 Proof of attendance at jury service 

Further, the employee will give his/her employer documentary proof of his/her attendance, the duration of such 
attendance and the amount received in respect of such jury service. 

30. - PUBLIC HOLIDAYS 

30.1 Public holidays entitlement 

30.1.1 An employee, other than a casual employee, is entitled to the following public holidays without loss of pay: 

New Year’s Day; 

Australia Day; 

Good Friday; 

Easter Saturday; 

Easter Monday; 

Anzac Day; 

Queen’s Birthday; 

Labour Day; 

Foundation Day; 

Christmas Day; and 

Boxing Day. 

30.2 Holidays falling on a weekend 

30.2.1 When Christmas Day is a Saturday or Sunday, a holiday in lieu will be observed on 27 December. 

30.2.2 When Boxing Day is a Saturday or Sunday, a holiday in lieu will be observed on 28 December. 

30.2.3 When New Year's Day or Australia Day is a Saturday or Sunday, a holiday in lieu will be observed on the 
following Monday. 

30.3 Additional public holidays 

Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 
30.1.1 above, those days will constitute additional holidays for the purpose of this award. 

30.4 Public holidays - penalty rates 

30.4.1 When an employee is required to be on duty on any of the public holidays the employee will be entitled to 
payment as follows: 

(1) when an employee is required to be on duty on any of the holidays such employee will be allowed 
payment for all time worked at the rate of double time and one half; or 

(2) by agreement, between the employer and the employee concerned, the employee may be granted time 
off in ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 

30.5 Rostered day off falling on a public holiday 

When a public holiday other than Easter Saturday falls on an employee’s rostered day off, such employee will be entitled 
to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the employee and the employer. 

30.6 Ability to substitute another day 

30.6.1 An employer, with the agreement of the majority of employees, or their nominated representative(s), if any, 
which is a party to this award, may substitute another day for any prescribed in this clause. 

30.6.2 An employer and his or her employees may agree to substitute another day for any prescribed holiday in this 
clause.  For this purpose, the consent of the majority of affected employees will constitute agreement. 

30.6.3 The National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any of the 
specified holidays contained therein.  The holiday on which work is to be performed in lieu of National 
Aboriginal Day of Celebration is to be agreed between the employer and the employee concerned.  Any dispute 
about the operation of this provision is to be resolved in accordance with the disputes resolution procedures 
provided in this award. 
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30.7 Payment for holidays 

An employee will be paid for any holiday if the employee is eligible for pay for any reason on both the normal working 
days immediately before and after the holiday, except where an employee is engaged after or is terminated before the 
public holiday. 

31. -LIBERTY TO APPLY 

Liberty to apply is reserved for any employer who, as a consequence of being bound by this Interim award, needs to reduce and/or 
postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  The merit of the 
application shall be determined in the light of the particular circumstances of each case and any material relating thereto shall be 
rigorously tested.  The impact on employment at the enterprise level of the increase in labour costs is a significant factor to be taken 
into account in assessing the merit of the application. 

32. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Marra Worra Worra Aboriginal Corporation 
PO box 35, Fitzroy Crossing, WA 6765 
Shelter WA 
1st floor, Claisebrook Lotteries House,  
33 Moore Street, East Perth, WA 6004 
Tenants Advice Service Inc 
PO Box 6057, East Perth, WA, 6892 
Youth Legal Service 
138 Murray Street, Perth, WA, 6000 

33. -NAMED RESPONDENTS TO THIS AWARD 
Marra Worra Worra Aboriginal Corporation 
PO box 35, Fitzroy Crossing, WA 6765 
Shelter WA 
1st floor, Claisebrook Lotteries House,  
33 Moore Street, East Perth, WA 6004 
Tenants Advice Service Inc 
PO Box 6057, East Perth, WA, 6892 
Youth Legal Service 
138 Murray Street, Perth, WA, 6000 

 
 

2011 WAIRC 00233 
SOCIAL AND COMMUNITY SERVICES (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ANGLICARE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 25 MARCH 2011 
FILE NO/S A 3 OF 2010 
CITATION NO. 2011 WAIRC 00233 
 

Result Correction order issued 
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Order 
WHEREAS on 24 March 2011 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the Order contained an error where it referred to the award having effect on and from 27 March 2010; and 
WHEREAS it should have read 27 March 2011; 
NOW THEREFORE, the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders - 

THAT the date of 27 March 2010 in the Order that issued on 24 March 2011 be deleted and replaced with 27 March 
2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2011 WAIRC 00265 
PUBLIC TRANSPORT AUTHORITY RAIL CAR DRIVERS (TRANSPERTH TRAIN OPERATIONS) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 114 OF 2010 
CITATION NO. 2011 WAIRC 00265 
 

Result Application Discontinued by Leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent – 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00266 
PUBLIC TRANSPORT AUTHORITY (TRANSWA) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WESTERN 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 115 OF 2010 
CITATION NO. 2011 WAIRC 00266 
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Result Application discontinued by leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders –  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00264 
RAILWAY EMPLOYEES' AWARD NO. 18 OF 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 113 OF 2010 
CITATION NO. 2011 WAIRC 00264 
 

Result Application Discontinued by Leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent – 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2011 WAIRC 00253 
INTERPRETATION OF CLAUSE 2.5 - HIGHER DUTIES OF THE PUBLIC TRANSPORT AUTHORITY RAILWAY 

EMPLOYEES INDUSTRIAL AGREEMENT 2009 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S APPL 128 OF 2010 
CITATION NO. 2011 WAIRC 00253 
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Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Allen-Rana, Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 

2011 WAIRC 00281 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 6 of 2011 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“KINGSWAY CHRISTIAN EDUCATION ASSOCIATION INC TEACHERS ENTERPRISE BARGAINING 
AGREEMENT 2010” 

NOTICE is given that an application was made to the Commission, on 18 March 2011, by The Independent Education Union of 
Western Australia, Union of Employees and Kingsway Christian Education Association Inc, for the registration of the above 
named Agreement. 
As far as relevant, those parts of the proposed Agreement that relate to area of operation or scope are published hereunder: - 

3. – PARTIES TO THE AGREEMENT 
This agreement is made between the Board of the Kingsway Christian Education Association Inc, and 
The Independent Education Union of Western Australia, Union of Employees, a registered 
organisation of employees, (“the parties”). 

5. – SCOPE OF AGREEMENT 
(1)  This Agreement shall apply to all teachers employed by the Association within the scope of the 

Independent School Teachers’ Award, who are members or are eligible to be members of the Union 
party to this agreement. 

A copy of the proposed Agreement may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J SPURLING, 

[L.S.] Registrar. 
23 March 2011 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPLICANT 

-v- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 31 MARCH 2011, THURSDAY, 16 DECEMBER 2010 
DELIVERED THURSDAY, 31 MARCH 2011 
FILE NO. B 181 OF 2010 
CITATION NO. 2011 WAIRC 00269 
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CatchWords Industrial Law (WA) - Contractual benefits claim - Entitlements under variation to contract of 
employment - Application upheld in part - Order issued. 

Result Application upheld in part  
Representation  
Applicant In person 
Respondent Ms S Cook 
 

Reasons for Decision 
Ex Tempore 

1 I have before me application B 181 of 2010 pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). That 
application is by Adrian Neil Eyre against Kellogg Brown and Root Pty Ltd.  The application alleges that the applicant was 
denied certain contractual entitlements arising from his employment with the respondent.  

2 Those contractual entitlements claimed include firstly, a claim that the applicant be entitled to payment in lieu of a public 
holiday falling in Brisbane whilst he was employed on assignment in Perth at the Gorgon project on behalf of the respondent.  
Secondly, the applicant claims an entitlement to what is described as “travel time”, that being essentially a payment of time in 
lieu for time engaged in travelling to his home base in Queensland whilst associated with the project in Perth.  Thirdly, what is 
described as “home visits” but which in reality is a claim for a return economy airfare from Perth to Brisbane in accordance 
with what the applicant says is his contract of employment entitlement at the time.  All three claims are opposed by the 
respondent. 

3 The Commission has carefully considered the terms of the various agreements set out in exhibit A1 which includes the 
applicant’s original contract of employment for his engagement by the respondent in Brisbane dated 5 February 2007.  
Secondly, exhibit A1 includes the various documents annexed to that contract including what are described as the respondent’s 
policies and procedures in a document entitled “Employee Handbook” dated 2003 and thirdly, the terms of the applicant’s 
assignment at the Gorgon Project in a letter from the respondent of 12 July 2010, which set out specific variations to the 
applicant’s contract whilst he was so engaged. 

4 It is common ground that the assignment on the Gorgon Project that the applicant undertook was for a period of two months 
commencing on or about, it seems, 15 July, or possibly 19 July, 2010 but nonetheless it was for a period of two months. The 
arrangement came to an end on 17 September 2010. Indeed the applicant resigned from his employment completely at the 
conclusion of that time.  The submission of the applicant is that he thereafter ceased to perform any work for the respondent on 
his return to Brisbane from Perth. 

5 Having carefully considered the contractual documents in relation to the first claim of working on a public holiday the 
Commission’s conclusion is whilst it may be against what I regard to be the general spirit of the arrangement, in pure 
contractual terms, it is clear that the applicant’s assignment to the Gorgon Project, save for those matters expressly agreed, 
preserved all of his terms and conditions of employment.  That being his terms and conditions relevant to his Brisbane 
employment with the respondent.  This would include an entitlement to public holidays.  In my view, therefore, work 
performed by the applicant on the public holiday of 11 August 2010, as I say, whilst perhaps against the spirit of such events, 
in pure contractual terms I consider the applicant has an entitlement to that claim. 

6 In relation to the travel time claim as it is described, the relevant provision of the agreement at the Gorgon Project between the 
applicant and the respondent states: 

“KBR Brisbane will provide you with time off in lieu of five hours per fortnight (travel time associated with 
home visits) to assist in offsetting the travel time. This time will be taken on demobilisation from the project, on 
the basis that your demobilisation is at the initiative of the project.”   

7 In my opinion the applicant was not demobilised at the initiative of the project. On any view, plainly, his resignation from the 
respondent was a termination of employment at his initiative.  In my view there was no entitlement on the terms of the 
agreements, on their ordinary natural meaning, for the applicant to be entitled to travel time.   

8 Thirdly in relation to home visits, which as I have said in essence is a claim for a return airfare Perth to Brisbane, the relevant 
provision of the employment agreement for the Gorgon assignment is regrettably somewhat inelegantly drafted and is difficult 
to interpret to say the least.   

9 However in my view, from its terms, it plainly refers to a return economy airfare to the employee’s home location.  The entire 
provision is to be read as follows.  The first paragraph of the clause states that: 

“At the end of each 4 week period of living away from home you will be entitled to a return economy airfare to 
your home location, providing that your assignment is scheduled to continue for another 14 days…In addition, 
it has been agreed that KBR Brisbane will provide you with a flight home every other fortnight i.e. the project 
will pay for a flight once a month and KBR will pay for the flight the fortnight in-between.” 

10 In my view the language in contractual terms refers to payment for a flight as an entitlement.  In this case I am persuaded that 
the applicant, who did not travel for reasons beyond his control due to illness, had a contractual entitlement to a return 
economy airfare.  Accordingly, the entitlement in that respect will be upheld.  In my view, however, it would be prudent for the 
respondent to re-examine its drafting techniques in relation to provisions such as this. 

11 Accordingly the Commission will make the following orders. 
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12 Firstly that the respondent is to pay the applicant the sum of $495.36 for a day in lieu of a public holiday.  Secondly, the 
respondent to provide the applicant with a return economy airfare Perth to Brisbane, within 21 days. 

13 In other respects the application is dismissed. 
 

 

2011 WAIRC 00278 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPLICANT 

-v- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S B 181 OF 2010 
CITATION NO. 2011 WAIRC 00278 
 

Result Order issued 
Representation 
Applicant In person 
Respondent Ms S Cook 
 

Order 
HAVING heard the applicant on his own behalf and Ms S Cook on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the respondent pay to the applicant the sum of $495.36 for a day in lieu of a public holiday and provide 
to the applicant a return economy airfare Perth to Brisbane, both as denied contractual benefits, within 21 days. 

(2) THAT otherwise the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00277 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR JAMES FITZPATRICK 
APPLICANT 

-v- 
GULFWEST TRUST 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S U 156 OF 2010 
CITATION NO. 2011 WAIRC 00277 
 

Result Application discontinued 
Representation 
Applicant Mr J Fitzpatrick 
Respondent Mr P Woolems 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
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AND WHEREAS on 25 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing on 11 November 2010; 
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at 
that conference; 
AND WHEREAS the parties advised the Commission they had been unable to implement their agreement; 
AND WHEREAS the Commission reconvened the conference on 10 December 2010; 
AND WHEREAS at the conclusion of the conference the parties were instructed to implement their agreement within 7 days; 
AND WHEREAS on 23 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00235 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINDA HASLAM 
APPLICANT 

-v- 
MR ROBERT MILLER - FRIENDLIES CHEMIST CAROUSEL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S U 10 OF 2011 
CITATION NO. 2011 WAIRC 00235 
 

Result Order issued 
Representation 
Applicant Ms L Haslam 
Respondent Mr R A Miller and Mrs H Miller 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 24 February 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 8 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00268 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TIMOTHY LATHAM MANGER 
APPLICANT 

-v- 
MT BARKER COMMUNICATIONS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S U 23 OF 2011 
CITATION NO. 2011 WAIRC 00268 
 

Result Application discontinued 
 

Order 
WHEREAS a conference in this matter was held by Vidyo link on 9 March 2011 and an agreement between the parties was 
reached; 
NOW, I, the undersigned, pursuant to the powers conferred on me under s 27(1) of the Industrial Relations Act 1979 hereby order –  

THAT this application be, and is hereby dismissed. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2011 WAIRC 00236 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MURRAY JOHN O'LEARY 
APPLICANT 

-v- 
A C I BROKING (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S B 8 OF 2011 
CITATION NO. 2011 WAIRC 00236 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SIMON  THOMAS 
APPLICANT 

-v- 
TECHNOLOGICAL RESOURCES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 MARCH 2011 
FILE NO/S B 172 OF 2010 
CITATION NO. 2011 WAIRC 00227 
 

Result Discontinued by Leave 
Representation 
Applicant Mr S Thomas 
Respondent Mr P Swingler 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2011 WAIRC 00194 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00194 
 

Result Interim order issued 
Representation 
Applicant Mr M Warner 
Respondent Ms E Palmer 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
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hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS the applicant is seeking the issuance of the following orders: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That the orders remain in effect until varied or revoked by the Commission; and 

WHEREAS on the afternoon of 11 March 2011 the Commission convened an urgent conference with respect to this application; 
and 
WHEREAS at this conference the applicant advised the Commission that the respondent’s members had the following bans in place 
at both metropolitan and country hospitals: 

• not moving linen; 

• not moving rubbish; 

• not picking up meal trays; 

• not sterilising equipment for private hospitals; 

• not filling rubbish skips to the top; 

• not moving patients on beds or trolleys without two support staff and a nurse where required; and 

• not unpacking orders once delivered to wards; and 
WHEREAS the applicant claimed that these bans were being observed in varying degrees by the respondent’s members at 
metropolitan hospitals with teaching hospitals experiencing the most significant levels of obstruction; and 
WHEREAS the applicant argued that these bans were having a deleterious impact on infection control, health and safety generally 
at hospitals and the applicant was incurring additional costs in order to deal with the impact of these bans; and 
WHEREAS the applicant argued that at Royal Perth Hospital some elective surgery scheduled for next week was being cancelled; 
and 
WHEREAS the applicant informed the Commission that if the bans continued employees would not be paid on the basis of ‘no 
work as directed no pay’; and 
WHEREAS the respondent denied that the bans were having the impact as claimed by the respondent, it maintained that some of 
the issues highlighted by the applicant related to staff shortages and it claimed that the only impact the bans had related to increased 
costs to the applicant with respect to employing agency staff; and 
WHEREAS the respondent maintained that elective surgery at Royal Perth Hospital was being cancelled due to patients being 
unwell; and 
WHEREAS the respondent maintained that the Commission lacks jurisdiction to issue the orders being sought as the dispute relates 
to privatisation which is not an industrial matter; and 
WHEREAS the Commission indicated to the parties that it was not satisfied at this point in time that the bans were having the 
impact claimed by the respondent and indicated that two site visits would be held the following day to decide whether or not the 
orders being sought by the applicant should issue and the Commission informed the parties that the issue of the Commission’s 
jurisdiction to issue the orders being sought by the applicant would also be dealt with the following day; and 
WHEREAS the Commission asked the applicant to give an undertaking not to deduct pay if an employee continued to implement 
the bans on undertaking all of his or her normal duties until this application was further dealt with the following day however the 
applicant refused to do so; and 
WHEREAS as the applicant declined to give this undertaking the parties were given the opportunity to make submissions with 
respect to whether or not an order to this effect should issue; and 
WHEREAS the applicant argued that an order in the terms proposed should not issue as the applicant is entitled to deduct an 
employee’s pay for not undertaking their normal duties as directed, the industrial action being undertaken by the respondent’s 
members was illegal and if any order to this effect should issue it should apply to both parties; and 
FURTHER the action being taken was politically based and was unrelated to the bargaining process; and 
WHEREAS the respondent argued that only a recommendation to this effect should issue as the Commission lacked jurisdiction to 
issue the orders being sought by the applicant; and 
FURTHER this application was being dealt with in a timely manner the following day; and 
WHEREAS the Commission is of the view that it has the power under the Act to issue the order being contemplated pending the 
issue of jurisdiction and the substantive issues in dispute being further dealt with the following day; and 
WEHREAS having considered the submissions of the parties and when taking into account the interests of the parties directly 
involved the Commission is of the view that the order being contemplated should issue and should only apply to the applicant as the 
Commission is not satisfied at this point in time that the bans that the respondent’s members have in place are having the effect the 
applicant claims; and 
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WHEREAS the order is to only remain in place for a very short period whilst the issues in dispute between the parties as well as the 
issue of jurisdiction are dealt with by the Commission; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Ms E Palmer on behalf of the respondent, the 
Commission having regard for the interests of the parties directly involved, the public interest and to prevent the further 
deterioration of industrial relations, and pursuant to the powers vested in it by the Act, hereby orders: 

1. THAT this application be adjourned and the parties reconvene in the Commission at 11.30am on 12 March 
2011. 

2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 2011 the 
respondent is not to implement its proposal to deduct pay from employees who have bans in place relevant to 
this application for not completing their full range of duties. 

3. THAT this order is to remain in force until revoked or varied by the Commission. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00195 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE SATURDAY, 12 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00195 
 

Result Interim order issued 
Representation 
Applicant Mr M Warner 
Respondent Mr R Hooker (of counsel) 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS the applicant is seeking the issuance of the following orders: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That the orders remain in effect until varied or revoked by the Commission; and 

WHEREAS on the afternoon of 11 March 2011 the Commission convened an urgent conference with respect to this application; 
and 
WHEREAS at this conference the applicant advised the Commission that the respondent’s members had the following bans in place 
at both metropolitan and country hospitals: 

• not moving linen; 

• not moving rubbish; 

• not picking up meal trays; 
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• not sterilising equipment for private hospitals; 

• not filling rubbish skips to the top; 

• not moving patients on beds or trolleys without two support staff and a nurse where required; and 

• not unpacking orders once delivered to wards; and 
WHEREAS after hearing from the parties the Commission indicated to the parties that it was not satisfied at this point in time that 
the bans were having the impact claimed by the applicant and advised the parties that two site visits would take place the following 
day to decide whether or not the orders being sought by the applicant should issue; and 
FURTHER the Commission informed the parties that the issue of the Commission’s jurisdiction to issue the orders being sought by 
the applicant which was raised by the respondent would also be dealt with the following day; and 
WHEREAS after the applicant declined to give an undertaking not to deduct pay if employees continued to implement the bans on 
undertaking their normal duties until this application was further dealt with the following day, the Commission heard from the 
parties about this issue; and 
WHEREAS after considering the parties’ submissions the Commission issued the following orders: 

1. THAT this application be adjourned and the parties reconvene in the Commission at 11.30am on 12 March 
2011; 

2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 2011 the 
respondent is not to implement its proposal to deduct pay from employees who have bans in place relevant to 
this application for not completing their full range of duties; 

3. THAT this order is to remain in force until revoked or varied by the Commission; and 
WHEREAS on 12 March 2011 the Commission convened a conference for the purpose of conciliation however, no agreement was 
reached; and 
WHEREAS after this conference was adjourned the Commission conducted site inspections at Royal Perth Hospital and Sir Charles 
Gairdner Hospital to review the impact of the bans at these workplaces; and 
WHEREAS following the site inspections the Commission reconvened the conference; and 
WHEREAS the applicant amended the orders being sought as follows: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That these orders remain in force until application M 117 of 2010 is heard and determined by the Industrial 

Magistrate; and 
WHEREAS the applicant argued that the Commission has the power to issue these orders under s 44(6)(bb)(i) of the Act; and 
WHEREAS the applicant argued that the issue in dispute was political and not industrial and the Commission was not the place for 
dealing with the issue of the privatisation or contracting out of Western Australian public hospitals; and 
WHEREAS the applicant argued that the bans were slowing down hospital activity, costs were being incurred to employ agency 
staff to undertake work not completed as a result of the bans being in place and there was a cumulative and deleterious workload 
impact on other staff as a result of the bans; and 
WHEREAS the respondent argued that the Commission lacks jurisdiction under s 44 of the Act to issue the amended orders being 
sought by the applicant as the orders do not allow for further conciliation and arbitration to take place as contemplated by the 
provisions and scheme of s 44; and 
WHEREAS the respondent argued that as the applicant is involved in the proposed privatisation and contracting out of some 
Western Australian public hospitals it was appropriate to take industrial action against the applicant with respect to this issue given 
the provisions of Clause 11 of the WA Health - LHMU - Support Workers Industrial Agreement 2007; and 
WHEREAS the respondent argued that the impact of the bans on patient care was negligible and any additional costs incurred by 
the applicant for using agency staff was minimal; and 
WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the 
employment relationship between the respondent’s members and the applicant and the rights of an organisation; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue orders with respect to this application as s 44 of the Act 
enables the Commission to make such suggestions and give such direction it considers appropriate with respect to industrial matters 
pending further conciliation and/or arbitration of the issues in dispute; and 
WHEREAS after having observed the impact of the bans at Royal Perth Hospital and Sir Charles Gairdner Hospital and after 
speaking to employees representing both the applicant and the respondent at these sites the Commission is satisfied that every effort 
has been made by the respondent and its members to minimise the impact of the bans on patient care; and 
WHEREAS notwithstanding this the Commission has formed the view that the bans in place at Royal Perth Hospital have resulted 
in a number of the applicant’s employees having to undertake additional duties and this is negatively impacting on their workloads; 
and 
WHEREAS the Commission also finds that patients in the Royal Perth Hospital Emergency Department are not being deal with as 
quickly as they were prior to the bans commencing and it is also the case that the applicant is incurring additional costs on an 
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ongoing basis at Royal Perth Hospital and Sir Charles Gairdner Hospital as a result of using agency staff to undertake the work not 
being completed by the respondent’s member; and 
FURTHER as a result of the bans in place at Royal Perth Hospital and Sir Charles Gairdner Hospital patients are not receiving their 
normal meals which I accept will continue to have a deleterious impact on patients if the bans continue; and 
WHEREAS the Commission was informed by the applicant’s representative that the applicant is involved with the finalisation of 
contractual arrangements for privatising and contracting out of some of Western Australian public hospitals and that negotiations 
with Serco Pty Ltd with respect to one of these hospitals are unlikely to be concluded before April 2011; and 
WHEREAS having heard from the applicant and the respondent and having considered the submissions made by both parties and 
when taking into account the ongoing negative impact the bans are having on a range of Western Australian public hospitals; and 
WHEREAS taking into account the respondent’s view that having discussions with the applicant about privatising and contracting 
out at some Western Australian public hospitals may assist in resolving the dispute between the parties which gave rise to the 
respondent initiating the bans the subject of this application; and 
WHEREAS when taking into account the public interest and the interest of the parties directly involved and when taking into 
account equity and fairness, the substantial merits of this case, relevant objects of the Act and in particular s 44(6)(ba)(i) and (ii) 
and s 44(6)(bb)(i) of the Act the Commission has formed the view that orders with respect to this application should issue; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Mr R Hooker of counsel on behalf of the 
respondent, the Commission having regard for the interests of the parties directly involved, the public interest and to prevent the 
further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, hereby orders: 

1. THAT the respondent by its officers and employees and members is to lift all bans it currently has in place in 
relation to the proposed privatisation of the Western Australian public health system forthwith and no further 
industrial action in any form is to be taken by the respondent in relation to this issue. 

2. THAT Order 1 is to remain in place until 4 April 2011. 
3. THAT the respondent by its officers and employees is to take reasonable steps to immediately inform its 

members about the terms of Orders 1 and 2 and direct its members to comply with these orders. 
4. THAT prior to 4 April 2011 the applicant is to have discussions with the respondent with respect to the issue 

of the privatisation and contracting out of parts of the Western Australian public health system. 
5. THAT a report back conference be held in the Commission on 4 April 2011 to hear further from the parties as 

to the outcome of these discussions. 
6. THAT if the applicant is to sign a contract with Serco Pty Ltd prior to 4 April 2011 the applicant is to give the 

respondent five working days notice to this effect. 
7. THAT this order is to remain in force until revoked or varied by the Commission. 
8. THAT liberty to apply be granted to both parties with respect to these orders. 
9. THAT the Commission’s order that issued on 11 March 2011 be and is hereby revoked. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00199 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00199 
 

Result Correction order issued 
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Order 
WHEREAS on 11 March 2011 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the Order contained an error in Order 2 where it referred to the respondent; and 
WHEREAS Order 2 should have read the applicant; 
NOW THEREFORE, the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders - 

THAT Order 2 in the Order that issued on 11 March 2011 be deleted and replaced with the following: 
2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 

2011 the applicant is not to implement its proposal to deduct pay from employees who have bans in 
place relevant to this application for not completing their full range of duties. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00267 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00267 
 

Result Order revoked 
Representation 
Applicant Mr M Warner 
Respondent Mr T Clark 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS after convening an urgent conference on the afternoon of 11 March 2011 the Commission issued orders pending site 
inspections taking place the following day; and 
WHEREAS on 12 March 2011 the Commission undertook site inspections and convened a further conference with respect to this 
application; and 
WHEREAS on 12 March 2011 after considering the submissions of both parties the Commission issued the following orders 
pursuant to s 44 of the Act (“the Order”): 

“1. THAT the respondent by its officers and employees and members is to lift all bans it currently has in place in 
relation to the proposed privatisation of the Western Australian public health system forthwith and no further 
industrial action in any form is to be taken by the respondent in relation to this issue. 

2. THAT Order 1 is to remain in place until 4 April 2011. 
3. THAT the respondent by its officers and employees is to take reasonable steps to immediately inform its 

members about the terms of Orders 1 and 2 and direct its members to comply with these orders. 
4. THAT prior to 4 April 2011 the applicant is to have discussions with the respondent with respect to the issue 

of the privatisation and contracting out of parts of the Western Australian public health system. 
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5. THAT a report back conference be held in the Commission on 4 April 2011 to hear further from the parties as 
to the outcome of these discussions. 

6. THAT if the applicant is to sign a contract with Serco Pty Ltd prior to 4 April 2011 the applicant is to give the 
respondent five working days notice to this effect. 

7. THAT this order is to remain in force until revoked or varied by the Commission. 
8. THAT liberty to apply be granted to both parties with respect to these orders. 
9. THAT the Commission’s order that issued on 11 March 2011 be and is hereby revoked.”; and 

WHEREAS on 4 April 2011 the Commission convened a report back conference; and 
WHEREAS at the conference the applicant advised the Commission that the respondent and its members had ceased taking 
industrial action subsequent to the Order issuing, the applicant had met with the respondent and its representatives on 28 March 
2011 to discuss the issue of privatisation and contracting out of the Western Australian public health system and the applicant stated 
that signing a contact with Serco Pty Ltd was not imminent; and 
WHEREAS at the conference the respondent confirmed that no industrial action had taken place subsequent to the Order issuing 
and no further industrial action in relation to the issue of privatisation and contracting out of the Western Australian public health 
system was planned to occur, that notwithstanding its meeting with the Minister for Health the respondent remained opposed to 
privatisation and contracting out of parts of the Western Australian public health system and the respondent and its members would 
continue campaigning against this issue; and 
WHEREAS in the circumstances both parties agreed that the Order be revoked; and 
WHEREAS the Commission is of the view that as the requirements of the Order have been complied with by both parties and as no 
further industrial action was pending or planned by the respondent in relation to privatisation and contracting out of Western 
Australian public hospitals at this point in time that the Order be rescinded; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Mr T Clark on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Order which issued in this matter dated 12 March 2011 be and is hereby rescinded. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00280 
DISPUTE RE IMPLEMENTATION OF NAPLAN TESTING PROGRAM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED)("SSTU") 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 12 APRIL 2011 
FILE NO/S C 12 OF 2010 
CITATION NO. 2011 WAIRC 00280 
 

Result Application discontinued by leave 
Representation 
Applicant Mr R Bathurst, of counsel 
Respondent Mr S Millman, of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00254 
DISPUTE RE HIGHER DUTY PAYMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 25 OF 2010 
CITATION NO. 2011 WAIRC 00254 
 

Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Allen-Rana, Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00919 
DISPUTE RE INDUSTRIAL ACTION REQUESTING INTERIM ARBITRATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 SEPTEMBER 2010 
FILE NO/S C 42 OF 2010 
CITATION NO. 2010 WAIRC 00919 
 

Result Order issued 
Representation 
Applicant Mr P Momber of counsel, Mr G Ferguson, Mr P Woodcock 
Respondent Mr R Farrell 
 

Interim Order 
WHEREAS by application dated 24 September 2010 the applicant applied for an urgent compulsory conference pursuant to s 44 of 
the Industrial Relations Act 1979 (“the Act”) for the purposes of seeking an interim order pending the arbitration by the 
Commission of an enterprise order in resolution of the present rail transport dispute;  
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AND WHEREAS the Commission convened an urgent compulsory conference on 24 September 2010 at which the applicant 
sought an interim wage increase for rail car drivers covered by the Public Transport Authority Rail Car Drivers (Transport Train 
Operations) Award 2006 (“the Award”) pending the arbitration of an enterprise order; 
AND WHEREAS the respondent opposes any interim wage increase, alternatively if any is to be made it should reflect the 
respondent’s wage offer based on the State Government’s Wages Policy; 
AND WHEREAS it is accepted by the applicant that any interim wage increase the subject of an interim order will be able to be 
offset against any wage increase outcome flowing from the arbitration of an enterprise order; 
AND WHEREAS the Commission has had regard to the submissions of the parties and ss 6 and 44(6)(ba)(i) and (ii) of the Act and 
the ongoing dislocation between the parties and disruption to the respondent’s rail transport services;  
AND WHEREAS the Commission has had particular regard to the public interest and the necessity for the prompt resolution of the 
present dispute; 
NOW THEREFORE the Commission, in accordance with the terms of the Act, in particular ss 44(6)(ba)(i) and (ii) hereby orders; 

(1)  THAT cl 4.2.1 of the Award is varied by increasing the rates of pay prescribed by 5 per cent for all purposes of 
the Award retrospective to 7 July 2010 (“the interim wage increase”). 

(2) THAT the interim wage increase is payable from the first pay period on or after 8 October 2010. 
(3) THAT the interim wage increase is payable subject the condition that there be no further industrial action of any 

kind by the rail car drivers or disruption to the respondent’s rail services by rail car drivers and any further such 
industrial action or disruption will result in the cessation of the interim wage increase and its recovery by the 
respondent. 

(4) That the interim wage increase may be offset by the Commission against any wage or allowances increases 
determined to be payable as a result of the arbitration of the enterprise order. 

(5) THAT this order will operate until further order of the Commission. 
(6) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00257 
DISPUTE RE INDUSTRIAL ACTION REQUESTING INTERIM ARBITRATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 42 OF 2010 
CITATION NO. 2011 WAIRC 00257 
 

Result Application Discontinued 
Representation 
Applicant  Mr P Momber of counsel, Mr G Ferguson and Mr P Woodcock 
Respondent  Mr R Farrell 
 

Order 
HAVING heard Mr P Momber of counsel, Mr G Ferguson and Mr P Woodcock on behalf of the applicant and Mr R Farrell on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 



684 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

2010 WAIRC 00854 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 27 AUGUST 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00854 
 

Result                    Order issued 
 
Representation      
 
Applicant             Mr R Farrell 
 
Respondent          Mr G Ferguson and Mr P Woodcock 
 

Order 
WHEREAS on 27 August 2010 the applicant made an urgent application to the Commission for a conference under s 44 of the 
Industrial Relations Act 1979 (“the Act”); 
AND WHEREAS at the conference the Commission was informed that some 91 rail car drivers employed by the respondent and 
rostered to work on this day had claimed sick leave and were or would be absent from their rostered shifts for that day; 
AND WHEREAS the applicant’s roster for Friday 27 August 2010 rostered approximately 130 rail car drivers to cover standard 
weekday services and additional services to accommodate an AFL game commencing at 6.40pm at Subiaco Oval; 
AND WHEREAS as a result of the employees’ absence from their rostered shifts, the Commission was informed that metropolitan 
train services have been significantly disrupted in particular those services between Mandurah and Clarkson; 
AND WHEREAS the Commission is satisfied that the matter before it is an industrial matter for the purposes of the Act and the 
applicant has requested the Commission to make orders for the purposes of dealing with the industrial matter and preventing a 
deterioration of industrial relations in respect of the matter in question until conciliation or arbitration has resolved the matter; 
AND WHEREAS the Commission has informed the parties that it will make appropriate orders; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders – 
1. THAT those rail car drivers employees of the applicant whose names are set out in Schedule A to this order be and are 

hereby joined as parties to these proceedings; 
2. THAT notwithstanding the terms of cl 3.2.5 of the Public Transport Authority Rail Car Drivers (Transport Train 

Operations) Award 2006 (“the Award”) where 15 or more employees employed within a classification of the Award are 
absent from work by reason of personal ill health or injury the applicant may direct any employee covered by the Award 
to work additional hours at the additional hour rates prescribed by the Award; 

3. THAT where an employee employed in a classification covered by the Award is absent from work by reason of a claim of 
illness or injury as of Friday, 27 August 2010 or on any day thereafter during the term of this order, on which the number 
of such employees absent by reason of claimed illness or injury exceeds 15, the applicant is entitled to require the 
employee to provide a medical certificate and a statutory declaration that supports their claim of illness or injury failing 
which the employee will not be entitled to the benefits of cl 6.4 – Sick Leave of the Award; 

4. THAT this order will operate for a period of 14 days subject to further order of the Commission; 
5. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2010 WAIRC 00869 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 3 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00869 
 

Result Order issued 
Representation 
Applicant Mr R Farrell  
Respondents Mr G Ferguson and Mr P Woodcock for the ARTBIU 
 

Order 
WHEREAS on 27 August 2010 the Commission made an order following an application by the applicant for an urgent compulsory 
conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) by reason of some 91 rail car drivers employed by the 
respondent and rostered to work on 27 August 2010 had claimed sick leave and would be absent from their rostered shifts for that 
day; 
AND WHEREAS the applicant’s roster for Friday, 27 August 2010 rostered approximately 130 rail car drivers to cover services for 
that day and the absence of the 91 rail car drivers from shift caused extreme disruption to the Perth metropolitan rail passenger 
transport system; 
AND WHEREAS the Commission was informed in the proceedings on 27 August 2010 that attempts by the applicant to obtain 
other drivers to work additional hours had been met with a greater than usual level of resistance;   
AND WHEREAS the Commission was also informed in the proceedings that the applicant’s depot management had received 
information to the effect that discussions amongst drivers on 26 August 2010 suggested that there may be plans by some drivers to 
engage in a campaign of “blue flu” on 27 August 2010 and the applicant noted that there had been by midday on 26 August a higher 
than normal level of sick leave claims; 
AND WHEREAS up to the week ending Friday 20 August 2010 the average weekly total sick leave claims across all three of the 
applicant’s depots of Claisebrook, Nowergup and Mandurah was 8 drivers as opposed to 91 for Friday 27 August 2010; 
AND WHEREAS the federal branch of the respondent union, in the circumstances, did not oppose the making of orders by the 
Commission on 27 August 2010 and the Commission accepted the advice from the federal branch of the respondent union that it 
had no knowledge of or involvement in the events of 27 August 2010; 
AND WHEREAS at a report back s 44 conference on 1 September 2010 the Commission was informed that despite the 
Commission’s order of 27 August 2010 there remained in the applicant’s view a significant concern as to future disruption to the 
operation of the applicant’s Perth metropolitan rail passenger services; 
AND WHEREAS at a further s 44 compulsory conference on 3 September 2010 the Commission was informed by the applicant 
that there continues to be a lower than usual level of on-time running in the passenger train network, some communications passing 
between rail car drivers and various media reports such that it considers that it remains exposed to further disruption of its rail 
passenger services; 
AND WHEREAS at the conference on 3 September 2010 the Commission made a number of suggestions as to the future structure 
of bargaining negotiations including matters of timing and content; 
AND WHEREAS the Commission has, from all of the material before it in the compulsory conferences of 27 August and 1 and 3 
September 2010, and the events of 27 August 2010, formed the view that the events of 27 August 2010 and the reluctance of rail 
car drivers employed under the terms of the Public Transport Authority Rail Car Drivers (Transport Train Operations) Award 2006 
(“the Award”) up to and on 27 August 2010 to attend for additional hours of duty, has been a consequence of a campaign of 
industrial action amongst rail car drivers for the purpose, or for purposes including the purpose, of compelling the applicant to 
accept terms or conditions of employment or to enforce compliance with demands relating to their employment as defined in s 7 of 
the Act; 
AND WHEREAS such industrial action has had, and has the potential to cause further severe disruption to the Perth metropolitan 
rail passenger transport system conducted by the applicant and such action is plainly detrimental to the public interest; 
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AND WHEREAS the Commission remains of the view that it is necessary that the applicant be able to avail itself of rail car drivers 
to work additional hours notwithstanding the terms of cl 3.2.5 of the Award to ensure that as far as possible any shortage of rail car 
drivers is ameliorated to the extent possible so that services may be maintained;   
AND WHEREAS the Commission, given the average absences of rail car drivers on sick leave up to the week ending 20 August 
2010, compared to the number of absences on sick leave recorded for 27 August 2010, and the recitals above, is of the opinion that 
it is reasonable for the applicant to require proof of absence on the grounds of illness to a reasonable standard;  
AND WHEREAS the parties have been given an opportunity of making submissions to the Commission in relation to the events of 
Friday, 27 August 2010 and subsequent events, and whether any further orders should be made having regard to the public interest 
and the interests of the parties directly involved and to prevent any further deterioration of industrial relations between the parties; 
AND WHEREAS in view of the matters before it the Commission considers that it is manifestly in the public interest and 
consistent with ss 6(a) - (c), 26, and 44(6)(ba) of the Act to make further orders to prevent any further disruption to the Perth 
metropolitan rail passenger transport services; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders –  

(1)  THAT the first respondent and employees of the applicant employed as rail car drivers under the terms of the 
Award (“the Employee”) must refrain from engaging in any industrial action which for the purposes of this 
order means: 
             
(a)  engaging in any act for the purpose of compelling the applicant to accept any terms or conditions of 

employment or to enforce compliance with any demand relating to the Employees’ employment; or 
(b)  (i) engaging in any ban, limitation or restriction on the performance of work by an Employee or on the 

acceptance of or offering for work by an Employee; or 
         (ii) a failure or refusal by an Employee to attend for work or a failure or refusal to perform any work at all 

by an Employee who attends for work.     
(2) THAT all Employees are to continue to work in accordance with their contracts of service. 
(3)   THAT the first respondent, its Interim Branch Executive and the applicant are to take all reasonable steps to bring the 

terms of this order to the attention of the Employees as soon as possible but no later than midnight 3 September 
2010. 

(4) THAT this order will operate until 9 September 2010 subject to further order of the Commission. 
(5) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00872 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 6 SEPTEMBER 2010 
FILE NO. C 33 OF 2010 
CITATION NO. 2010 WAIRC 00872 
 

Result Direction issued 
Representation  
Applicant Mr R Farrell 
Respondents Mr G Ferguson and Mr P Woodcock for the ARTBIU 
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Direction 
WHEREAS on 3 September 2010 during the course of a further compulsory conference pursuant to s 44 of the Industrial Relations 
Act 1979 (“the Act”) in relation to the matters the subject of this application, the Commission was informed by the applicant that it 
had in its possession a number of “authority to act” forms authorising the appointment by railcar drivers of a solicitor to act on their 
behalf in relation to wages and conditions of employment concerning the present dispute;  
AND WHEREAS the Commission made a number of suggestions as to the future structure of bargaining negotiations at the 
compulsory conference on 3 September 2010 including the operation and effectiveness of the Interim Branch Executive of the first 
respondent and steps that could be taken by it to assist in the resolution of the current dispute; 
AND WHEREAS in this regard the first respondent has requested the names of rail car drivers who have signed the “authority to 
act” in order to determine who of those persons are members of the first respondent or are eligible to be members of the first 
respondent to facilitate the deliberations of the Interim Branch Executive in relation to the current dispute; 
AND WHEREAS the Commission is of the view that the provision of this information will, consistent with s 44(6)(ba)(iii) of the 
Act encourage the parties to exchange or divulge information which would assist in the resolution of the matter in question; 
NOW THEREFORE the Commission, having regard in particular to s 44(6)(ba)(iii) and pursuant to the powers vested in it by the 
Act in particular s 44(6)(bb)(i) hereby directs –  

THAT the applicant provide to the Branch Secretary of the first respondent a list of names of those persons who have 
signed an “authority to act” form concerning matters the subject of the present dispute by 4.00pm on Monday, 
6 September 2010. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00889 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY  

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 9 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00889 
 

Result    Order issued 
Representation 
Applicant     Mr R Farrell 
First Respondent     Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other respondents   Mr P Momber of counsel 
 

Order 
WHEREAS on 3 September 2010 the Commission made an order requiring employees of the applicant employed as rail car drivers 
under the terms of the Public Transport Authority Rail Car Drivers (Transport Train Operations) Award 2006 (“the Award”) to not 
engage in any form of industrial action and to continue to work in accordance with their respective contracts of service;  
AND WHEREAS the order operates until 9 September 2010 subject to further order of the Commission; 
AND WHEREAS in a further compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 8 
September 2010 the Commission was informed that the Interim Branch Executive of the first respondent adopted a resolution to 
assist the rail car drivers to progress their pay and conditions claims against the applicant by way of an application to vary the 
Award and that the rail car drivers were to consider and respond to such proposal by close of business 9 September 2010; 
AND WHEREAS the Commission was also informed that some 223 rail car drivers had now signed an “authority to act” to enable 
a solicitor to act on their behalf to “negotiate a settlement of this dispute” and the Commission has formed the view that it is 
therefore appropriate that those persons be joined as parties to the proceedings; 
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AND WHEREAS the first respondent informed the Commission that it is otherwise prepared to resume enterprise bargaining 
negotiations with the applicant; 
AND WHEREAS the Commission convened a further report back conference pursuant to s 44 of the Act on 9 September 2010 at 
which certain proposals were advanced as to a means to progress a resolution of the issues in dispute with a further report back 
compulsory conference to be held next Tuesday 14 September 2010;  
AND WHEREAS at the conference the applicant informed the Commission that in view of indications to it through the media and 
other sources there remains the prospect of further industrial action by rail car drivers which has the potential to severely disrupt the 
operation of the applicant’s Perth metropolitan rail passenger services; 
AND WHEREAS the applicant further informed the Commission that it is not able to assure the travelling public who use the Perth 
metropolitan rail passenger services that such services will continue without any further disruption;  
AND WHEREAS the terms of order 4 of the Commission’s order of 3 September 2010, provides that its terms may be extended by 
further order of the Commission; 
AND WHEREAS the Commission considers, in view of all of the matters before it, that it is in the public interest and consistent 
with ss 6(a) – (c), 26, and 44(6)(ba) of the Act to extend the operation of the Commission’s order of 3 September 2010 to ensure 
there is no further disruption to Perth metropolitan rail passenger transport services; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders – 

(1) THAT the order of the Commission of 3 September 2010 be varied such that additional rail car drivers be and 
are hereby joined as parties to these proceedings whose names appear in Schedule A to this order.  

(2) THAT in order 3 of the Commission’s order of 3 September 2010 the words “its Interim Branch executive” be 
and are hereby deleted. 

(3) THAT the term of operation of the order of the Commission of 3 September 2010 be and is hereby extended to 
8 October 2010. 

(4) THAT the parties have liberty to apply on short notice.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 00913 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY  

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00913 
 

Result Order issued 
Representation 
Applicant    Mr R Farrell 
First Respondent    Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other Respondents Mr P Momber of counsel 
 

Order 
WHEREAS on 27 August, 3 September and 9 September 2010 the Commission made orders variously requiring employees of the 
applicant employed as rail car drivers under the terms of Public Transport Authority Rail Car Drivers (Transport Train Operations) 
Award 2006 (‘the Award’) to furnish appropriate proof to the applicant in the event of absences due to illness or injury on or after 
27 August 2010, to not engage in any form of industrial action and to continue to work in accordance with their respective contracts 
of service; 
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AND WHEREAS the order of 27 August 2010 operated for a period of 14 days and its terms were not extended or varied by further 
order of the Commission; 
AND WHEREAS a further compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (‘the Act’) was held on 
22 September 2010 at which the parties reported back to the Commission following an earlier s 44 compulsory conference on 
14 September 2010 in relation to the progress of enterprise bargaining negotiations between the parties; 
AND WHEREAS following the report back by the parties the Commission informed the parties that it would further consider the 
lack of progress in achieving a satisfactory outcome through the enterprise bargaining process in the context of application 144 of 
2010 brought by the first respondent for a declaration pursuant to s 42H of the Act that bargaining has ended; 
AND WHEREAS on behalf of rail car drivers for whom he acts Mr Momber requested the Commission issue an interim order in 
relation to part of the claim of the rail car drivers to the effect that their rates of pay be immediately increased by the difference 
between the Award wage rate increases arising from State Wage Case orders and the relevant rate of CPI for the respective years 
retrospective from 1 July 2006 to date as part resolution of the present industrial dispute; 
AND WHEREAS the applicant informed the Commission that notwithstanding the earlier orders made by the Commission and in 
particular in light of the expiration of the Commission’s order of 27 August 2010 it has reason to believe that there may be further 
imminent absences by rail car drivers purportedly by reason of illness or injury and that such absences may significantly disrupt the 
Perth metropolitan rail passenger services in particular those connected with transport of patrons to the Perth Royal Show to 
commence on 25 September 2010 and the applicant seeks further orders accordingly; 
AND WHEREAS the applicant further informed the Commission that it is not able to assure the travelling public who use the Perth 
metropolitan rail passenger services that such services will continue without further disruption and indeed has informed the 
travelling public that there may be further disruptions of its Perth metropolitan rail passenger services; 
AND WHEREAS the Commission, in view of the events of 27 August 2010 considers that it is reasonable and appropriate that the 
additional orders as requested by the applicant be made; 
AND WHEREAS the Commission, based upon the very limited material before it, is not in a position to determine the claim by the 
rail car drivers for an interim order and such a claim can be properly and fully ventilated in subsequent proceedings before the 
Commission in accordance with the terms of the Act; 
AND WHEREAS the Commission considers, in view of all of the matters before it, that it is in the public interest and consistent 
with ss 6(a), (b), (c), 26, and 44(6)(ba) of the Act to make further orders in relation to the present dispute; 
NOW THEREFORE the Commission, having regard in particular for the public interest, and the interests of the parties directly 
involved and to prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers 
vested in it by the Act, in particular s 44(6)(ba) hereby orders – 

(1) THAT the order of the Commission of 3 September 2010 be and is hereby varied to add further orders (2A) to 
(2D) as follows: 

(2A) That notwithstanding the terms of cl 3.2.5 of the Award, where the following numbers of 
employees employed at a depot or throughout Transperth Train Operations within a classification 
of the Award are absent from work by reason of personal ill health or injury: 

Transperth Train Operations: 15;  
Claisebrook Depot: 7;  
Mandurah Depot: 4; or 
Nowergup Depot: 4; 

the applicant may direct any employee covered by the Award at that depot or throughout 
Transperth Train Operations, as the case may be, to work additional hours at the additional hour 
rates prescribed by the Award. 

(2B) That notwithstanding the terms of cl 6.4.7 of the Award, where an employee employed in a 
classification covered by the Award is absent from work by reason of a claim of illness or injury 
on any day during the term of this order on which the number of such employees absent by reason 
of claimed illness or injury at the employee’s home depot or throughout Transperth Train 
Operations exceeds the following numbers: 

Transperth Train Operations: 15;  
Claisebrook Depot: 7;  
Mandurah Depot: 4; or 
Nowergup Depot: 4; 

the applicant is entitled to require the employee to provide proof that would satisfy a reasonable 
person of the employee’s entitlement to sick leave, failing which the employee will not be entitled 
to the benefits of cl 6.4 - Sick Leave of the Award. 

(2C) For the purposes of order (2B), the proof required by the employer may include: 
(a) A statutory declaration, confirming the nature of the employee’s illness or injury which 

the employee notified or should have notified the officer on duty under cl 6.4.6 of the 
Award; and  



690 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(b) The employee submitting to a medical examination by a medical practitioner of the 
employer’s choice on the day for which leave is claimed, which the employee must attend. 
Where the employee fails without reasonable cause to attend an appointment made by the 
employee for the medical examination, the fee for cancellation of the medical examination 
may be deducted from the employee’s wages.   

(2D) For the purposes of cl 6.5 - Carer’s Leave of the Award, the proof required by the employer may 
include: 
(a) A statutory declaration, confirming the relationship between the employee and the person 

claiming to be injured or ill, the basis on which the employee was that person’s primary 
caregiver and the basis on which that person was in need of immediate care and attention;  

(b) A medical certificate certifying that the person claimed to be injured or ill was in need of 
immediate care and attention on the day for which leave is claimed; and/or 

(c) Where the person claimed to be injured or ill is an adult, a medical certificate from a 
medical practitioner of the employer’s choice on the day for which leave is claimed, 
certifying that the person claiming to be injured or ill was in need of immediate care and 
attention on the day for which leave is claimed. Where a medical appointment made by the 
employee for the medical examination is not kept, the fee for cancellation of the medical 
examination may be deducted from the employee’s wages.   

(2) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00256 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY (PTA) 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 33 OF 2010 
CITATION NO. 2011 WAIRC 00256 
 

Result Application Discontinued 

Representation 

Applicant   Mr R Farrell 
First Respondent   Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other respondents  Mr P Momber of counsel 
 

Order 

HAVING heard Mr R Farrell on behalf of the applicant and Mr G Ferguson and Mr P Woodcock on behalf of the first respondent, 
and Mr P Momber of counsel on behalf of the second respondent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 
Industrial Union of 
Workers Perth 

The Minister for 
Health in his 
incorporated 
capacity under s 7 
of the Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formally 
comprised in the 
Metropolitan Health 
Services Board   

Harrison C C 17/2011 3/03/2011 
 

Dispute re alleged 
misconduct  

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Disability Services 
Commission 

Harrison C C 52/2010 22/11/2010 
7/12/2010 
 

Dispute re 
negotiations for a 
replacement 
agreement for union 
members  

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Minister for Health 
in his incorporated 
capacity under 
section 7 of the 
Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Service Board  

Harrison C C 21/2010 18/05/2010 
15/06/2010 
29/06/2010 
 

Dispute re status of 
employment of 
union member 

Concluded 

 
 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00213 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DENISE DRAKE-BROCKMAN 
APPLICANT 

-v- 
MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS AND HEALTH. HEALTH SERVICES ACT (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 15 MARCH 2011 
FILE NO/S U 82 OF 2010 
CITATION NO. 2011 WAIRC 00213 
 

Result Order issued 
Representation 
Applicant Mr M Clancy as agent for applicant 
Respondent Mr D Matthews, of counsel and with him Ms T Leslie 
 

Order 
WHEREAS the reasons for the dismissal of Ms Drake-Brockman go to allegations of misconduct on her part; and  
WHEREAS both parties have made submissions to the Commission regarding the onus of proof in this matter, now therefore I, 
Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant to Regulation 33(2) of the Industrial 
Relations Commission Regulations 2005 (the Regulations) hereby direct: 
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THAT notwithstanding Regulation 33(1) of the Regulations, the procedure to be followed upon the hearing of this matter shall be 
as follows: 

1.  The respondent may make a brief statement outlining the respondent’s case and describing the evidence the 
respondent will bring;  

2.  The respondent shall then call the respondent’s witnesses;  
3  The case for the respondent then closes; 
4.  The applicant may then make a brief statement outlining the applicant’s case and describing the evidence the 

applicant will bring;  
5.  The applicant may then give evidence and call witnesses;  
6.  The case for the applicant then closes; 
7.  The applicant may then make closing submissions as to the evidence and the law; 
8.  The respondent may then make closing submissions as to the evidence and the law; 
9.  The applicant then has a right of reply limited to any questions of law raised by the respondent that could not 

reasonably have been anticipated.   
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
 

 

2011 WAIRC 00282 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EMMA CRINITI 
APPLICANT 

-v- 
SCOTT TURNER - VIP PUBLISHERS AND ADCONNECT LOCAL MARKETING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 12 APRIL 2011 
FILE NO/S U 4 OF 2011, B 4 OF 2011 
CITATION NO. 2011 WAIRC 00282 
 
Result Adjournment granted 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr S Turner 
 

Order 
WHEREAS these are applications pursuant to s 29(1)(b)(i) and s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS the applications are set down for hearing and determination on 14 April 2011; and 
WHEREAS on 5 April 2011 the respondent sought an adjournment of the hearing on the basis that one of the respondent’s 
witnesses, who is the respondent’s partner, was unavailable to attend the hearing for medical reasons; and 
FURTHER given his partner’s illness the respondent is unable to attend the hearing given family commitments; and 
WHEREAS on 6 April 2011 the applicant’s representative advised the Commission that the applicant opposed an adjournment as 
she had not been given evidence confirming that the respondent’s partner is to undergo a medical procedure, the applicant argued 
that the respondent had previously asked for an adjournment of other proceedings to suit his private arrangements and the applicant 
questioned the respondent having family commitments which prevented him from attending the hearing; and 
WHEREAS on 7 April 2011 the respondent provided medical evidence to the Commission confirming that his partner’s medical 
procedure is to take place on 13 April 2011; and 
WHEREAS on 7 April 2011 the Commission wrote to the applicant advising her that a medical certificate had been sighted 
confirming that the respondent’s partner was to undergo treatment on 13 April 2011 and seeking the applicant’s views about the 
respondent’s request to adjourn the hearing; and 
WHEREAS on 11 April 2011 the applicant’s representative advised the Commission that the applicant would allow the 
Commission to decide whether the hearing should be adjourned; and 
WHEREAS after hearing from the parties and considering whether the Commission should exercise its discretion to grant an 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment of the hearing set down for 14 April 2011 should be granted on the basis that the 
respondent will be unavailable as he has family commitments on the date of the hearing due to his partner undergoing a medical 
procedure on 13 April 2011 and his partner will be unavailable to give evidence at the hearing; and 
FURTHER in reaching this view the Commission notes that apart from a delay in the proceedings the applicant has not highlighted 
any other disadvantage she will suffer if the adjournment is granted; 
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NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s 27(1), hereby orders: 

THAT the hearing of applications U 4 of 2011 and B 4 of 2011 scheduled for 14 April 2011 is adjourned to a date to be 
fixed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Department of 
Health Medical 
Practitioners 
(Clinical 
Academics) AMA 
Industrial 
Agreement 2011 
PSAAG 4/2011 

18/03/2011 The Minister for 
Health 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner S J 
Kenner 

Ratification of 
Agreement 

Department of 
Health Medical 
Practitioners 
(Director General) 
AMA Industrial 
Agreement 2011 
PSAAG 5/2011 

14/04/2011 The Western 
Australian Alcohol 
and Drug Authority 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner S 
M Mayman 

Order issued 

Department of 
Health Medical 
Practitioners 
(Drug and Alcohol 
Office) AMA 
Industrial 
Agreement 2011 
PSAAG 3/2011 

1/04/2011 The Western 
Australian Alcohol 
and Drug Authority 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner J L 
Harrison 

Agreement 
registered 

Waikiki Private 
Hospital Health 
Services Union 
Enterprise 
Agreement 2011 
AG 5/2011 

25/03/2011 Health Services Union 
of Western Australia 
(Union of Workers) 

Mr Anthony James 
Robinson Trading as 
Waikiki Private 
Hospital 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

 

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2010 WAIRC 00912 
DECLARATION PURSUANT TO SECTION 42H 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 SEPTEMBER 2010 
FILE NO/S APPL 144 OF 2010 
CITATION NO. 2010 WAIRC 00912 
 
Result Declaration issued 
Representation 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell 
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Declaration 
WHEREAS by notice of initiation of bargaining dated 7 July 2010 the applicant notified the respondent pursuant to s 42 of the 
Industrial Relations Act 1979 (‘the Act’) that it was initiating bargaining for a new industrial agreement covering employees in 
classifications contained in cl 4.2 – Classifications and Pay Rates of the Public Transport Authority Rail Car Drivers (Transport 
Train Operations) Award 2006 (‘the Award’) who are engaged in work on the metropolitan rail network with the parties to the 
proposed industrial agreement being the applicant and the respondent; 
AND WHEREAS by notice of response to initiation of bargaining pursuant to s 42A of the Act the respondent informed the 
applicant on 8 July 2010 that it wished to enter into negotiations for an industrial agreement; 
AND WHEREAS the Commission has been informed that the parties have met on 30 April, 6 May, 27 May, 14 July, 26 July, 
27 July, 11 August, 18 August and 25 August 2010 in relation to negotiations for a proposed industrial agreement; 
AND WHEREAS the parties have sought the assistance of the Commission in compulsory conferences pursuant to s 44 of the Act 
in application C 33 of 2010 in relation to their bargaining for an industrial agreement and the Commission has been fully informed 
as to the claims and counter-claims advanced between the parties during the course of the negotiations for a proposed industrial 
agreement; 
AND WHEREAS during the course of the negotiations for a proposed industrial agreement a significant number of rail car drivers 
to be covered by the proposed industrial agreement have sought and obtained independent representation of their industrial interests 
separate to that advanced on their behalf by the applicant; 
AND WHEREAS whilst the Commission has been informed that the applicant and respondent have made some progress in relation 
to some issues to be contained in a proposed industrial agreement there remain significant differences particularly in relation to 
wages, allowances and the term of any proposed industrial agreement; 
AND WHEREAS the rail car driver group independently represented have also engaged in discussions with the respondent in 
advancing claims on their behalf substantially different to those advanced by the applicant; 
AND WHEREAS on 22 September 2010 the Commission was informed that the respondent was not able to accede to the demands 
made by the rail car group independently represented and counter-proposed that rates of pay be consistent with the constraints 
imposed upon the respondent by the State Government Wages Policy; 
AND WHEREAS the Commission was informed that similarly, the respondent has advised the applicant that it is unable to meet 
the applicant’s claim in relation to wages and allowances by reason of the Wages Policy; 
AND WHEREAS the Commission, having regard to all of the material before it, is satisfied that the applicant has bargained in 
good faith; that bargaining between the applicant and the respondent has failed; and that in the Commission’s opinion, there is no 
reasonable prospect of the negotiating parties reaching an agreement for a proposed new industrial agreement; 
NOW THEREFORE the Commission, pursuant to the powers vested in it by s 42H(1) of the Act hereby declares – 

THAT bargaining has ended between the negotiating parties to this application. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00157 
ENTERPRISE ORDER PURSUANT TO SECTION 42I  

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 8 OCTOBER 2010, WEDNESDAY, 17 NOVEMBER 2010, WEDNESDAY, 1 

DECEMBER 2010, THURSDAY, 2 DECEMBER 2010, MONDAY, 6 DECEMBER 2010, 
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The Application 
1 The present matter before the Commission is one brought pursuant to s 42I of the Industrial Relations Act 1979 (“the Act”) by 

which the applicant seeks an enterprise order.  The terms of the enterprise order sought by the applicant are set out in the 
proposed Public Transport Authority Railcar Drivers (Transperth) Train Operations) Enterprise Order 2010 (“the applicant’s 
EO”).  By notice of answer and counter-proposal, the respondent has objected to much of the content of the applicant’s EO and 
has counter proposed an enterprise order sought by it to be known as the Public Transport Authority (Transperth Train 
Operations Railcar Drivers) Enterprise Order 2010 (“the respondent’s EO”). 

2 Apart from the proposed terms of the enterprise orders sought by both the applicant and the respondent, the main 
distinguishing feature between the applicant’s EO and the respondent’s EO, is that the applicant proposes that the enterprise 
order operate in conjunction with the terms of the existing award covering railcar drivers, that being the Public Transport 
Authority Railcar Drivers (Transperth Train Operations) Award 2006 (“the Award”).  The respondent’s EO seeks in effect to 
incorporate the provisions of the Award into its proposed enterprise order, subject to some variations as set out in its counter 
proposal. 

3 Additionally, some 253 Railcar drivers employed by the respondent sought, and were granted, leave to intervene in the 
proceedings pursuant to s 27(1)(k) of the Act.  This group, which I will describe as the Railcar Driver Group, is separately 
represented by Mr Momber of counsel.  The Railcar Driver Group has filed what is described as a “Log of Claims – The 
Railcar Group” which seeks wages and conditions in addition to the terms of the Award. 

4 Leave to intervene pursuant to s 30(1) of the Act was also granted to the Minister in relation to the operation and effect of the 
State Government’s Wages Policy (“Government Wages Policy”) in the present proceedings. The Minister was represented by 
Mr Andretich of counsel. 

5 The applicant appeared through Mr Ferguson and the respondent through Mr Farrell. 
Procedural Matters 
6 On 17 November 2010 the Commission made directions for the purposes of hearing and determining the application.  Those 

directions required the applicant, the respondent and interveners, to file and serve witness statements and supporting material, 
and outlines of submissions. The application was listed for hearing on 6 to 15 December 2010 inclusive. 

7 By direction of 6 December 2010, following the conferral of the parties, interveners and the Commission in further 
conciliation, it was agreed by the parties and interveners that the Commission proceed to hear and determine the application 
essentially “on the papers”, on the basis of the written submissions and evidence as filed.  This was further supplemented by 
witness statements and written submissions in reply and by a hearing on 15 December 2010, at which the parties and the 
interveners had the opportunity to make further oral submissions in support of their respective contentions.  A large body of 
material has been filed by the parties and the interveners in support of their respective contentions. 

8 Supplementary submissions and reply witness statements were filed on 17, 23 and 24 December 2010. Additionally, further 
materials requested by the Commission concerning recent historical comparisons of wage rates between the various State 
urban rail networks were provided on 21, 22 and 23 February 2011.   

9 No party or intervener sought to cross-examine any of those persons who had prepared witness statements on behalf of the 
parties and interveners and those statements stand as the evidence in this matter. 

10 The Commission records its gratitude to the parties and interveners for the detailed and helpful submissions and evidence that 
have been filed, supplemented by the matters dealt with at the hearing on 15 December 2010.  

11 Additionally, the Commission has been assisted by conducting workplace inspections on 2 December 2010, during the course 
of which the Commission inspected the Claisebrook Depot and its various facilities and undertook train journeys on several of 
the respondent’s train lines.  This included opportunities to speak with and observe railcar drivers at work driving trains on the 
metropolitan rail passenger transport network. These inspections have been of considerable assistance to the Commission in 
gaining a better appreciation of the submissions and evidence adduced in the proceedings. 

Background 
12 The circumstances giving rise to the present proceedings have a considerable, and at times quite turbulent, history.  For the 

purposes of placing the present application in context, I propose to briefly advert to some of the more recent history of the 
industrial relations between the parties and the Railcar Driver Group.  That recent history, and the industrial relations between 
the applicant, the respondent and the Railcar Driver Group, is somewhat unusual, and indeed, may be unprecedented in recent 
industrial relations history in this State, if not nationally. 

13 In terms of industrial instrument coverage, at the time of the making of the Award, an industrial agreement under the Act was 
made, entitled the Public Transport Authority Railcar Drivers (Transperth Train Operations) Enterprise Agreement 2006 (“the 
2006 Agreement”). 

14 The 2006 Agreement expired on 31 December 2007, and thereafter effective 1 January 2008, the applicant retired from the 
2006 Agreement with the consequence that the wages and conditions of employment of the Railcar Driver Group were 
regulated by the Award.  This situation continued, despite an offer made by the respondent to the applicant in May 2009 for 
entry into a new industrial agreement. 

15 The circumstances giving rise to the present proceedings occurred in about July 2010, when the applicant initiated bargaining 
with the respondent for a new industrial agreement to cover drivers covered by the Award.  Despite bargaining taking place 
between the parties, no agreement was reached and ultimately, the Commission determined by declaration pursuant to s 42H of 
the Act, that bargaining had ended.  Upon that declaration having been made, the present proceedings for an enterprise order 
pursuant to s 42I were commenced. 

16 The period of the bargaining negotiations between the parties was accompanied by significant industrial action by the railcar 
drivers covered by the Award, which has been recorded in detail by the Commission in earlier proceedings.  Suffice to say that 
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the Railcar Driver Group have been a disaffected group of employees for some time, which is in part linked to union rules 
issues associated with the State and federal unions to which the railcar drivers are eligible to belong. 

17 As a part of determining the industrial dispute between the parties and the Railcar Driver Group, on 24 September 2010 the 
Commission issued interim orders, part of which provided for an interim 5% wage increase for the drivers covered by the 
Award, which wage increase is able to be offset from any wage increase determined as a result of these proceedings. 

18 There has been no further industrial action of any kind since the Commission’s interim order was made. 
Contentions of the Parties  
19 As noted above, the parties and interveners have filed detailed written submissions in support of the cases put by them, as 

supplemented by oral submissions at the hearing before the Commission on 15 December 2010.  What follows, is necessarily 
only a summary of those submissions.  I will deal with aspects of the submissions of the parties in detail, when considering 
aspects of the claims and counter claims advanced as a part of the present proceedings. 

Applicant’s Submissions and Evidence 
20 Mr Ferguson, on behalf of the applicant, noted the history of frustration amongst members of the Railcar Driver Group, which 

has spanned many years, in relation to wages and conditions of employment.  In canvassing the history of industrial instrument 
coverage since about 2004, reference was made to an enterprise order made by the Commission in July 2004.  It was contended 
by the applicant that a major issue in dispute at the time of the making of the enterprise order was provision for “trips and 
distance”, which was a condition of employment originally arising from the Locomotive Enginemen’s Award 1973. 

21 Later, in 2006, the applicant negotiated with the respondent the terms of the Award.  Mr Ferguson emphasised that at this time, 
as a part of the making of the Award, the applicant agreed to a “buyout” of the trips and distance provisions, in return for 
which the Award contained a 5.5% wage increase which was, in turn, reflected in the 2006 Agreement.  The applicant referred 
to the Award and the 2006 Agreement as arising from the “ashes of the enterprise order”, which in Mr Ferguson’s submission, 
was seen by the applicant and the Railcar Driver Group as an unsatisfactory outcome given the issues raised at the time of the 
making of that enterprise order. 

22 After the drivers retired from the 2006 Agreement and returned to regulation solely by the Award, a private arbitration took 
place to correct various provisions of the Award.  The applicant submitted that the result of the private arbitration in May 2008 
has never been accepted by the workforce as a fair outcome.  The Railcar Driver Group have maintained since that time, that 
the suburban electric railcar allowance (“the SERA”), negotiated as a part of the Award and 2006 Agreement process, was 
unfairly reduced from a daily paid rate to a weekly amount, resulting in a reduction from some $177 per week to $35.40 per 
week, which is the present rate for the SERA. 

23 In his submissions, Mr Ferguson referred to the applicant’s rejection on behalf of the drivers covered by the Award, of 
enterprise bargaining negotiations, in 2009, which entailed an offer of a 15% wage increase over the course of three years.  The 
respondent’s offer was rejected by the workforce by reason of aspects of the proposed agreement considered unacceptable to 
them, in particular provisions concerning compulsory overtime, shift times and lengths and residual disharmony following the 
events outlined above. 

24 Mr Ferguson emphasised in his submissions that the present proceedings for an enterprise order seek a resolution of the issues 
in dispute between the parties, issues which have fermented a history of disputation over many years, and which the applicant 
is keen to overcome in order to provide industrial stability and harmony for the period ahead. 

25 A key theme advanced in the applicant’s submissions is the view amongst the driver workforce that there exists a significant 
disparity between rates of pay for drivers operating on the respondent’s urban rail passenger transport network, when 
compared to their counterparts in other States.  It is contended that the drivers employed by the respondent are significantly 
lower paid than their counterparts operating in the same industry, and performing largely the same work. 

26 This key theme was unashamedly advanced as a basis for a claim for comparative wage justice between the employees the 
subject of these proceedings in this jurisdiction, and those performing like work in other jurisdictions. In support of its claims, 
the applicant advanced a table of prevailing rates of pay for railcar drivers across the various States, as follows: 

New South Wales 
Present rate as from April 09 

$1,096.45 
 
see exhibit U2 

under negotiation - claim expectations 
4% (2010) 3.5% (2011) 3.5% (2012) 
$1140.31 $1180.22 $1221.53  

Victoria 
 
see exhibit U3 

negotiation concluded 
July 2010 $1382.06 
July 2011 $1452.02 
Jan 2012 $1481.06 

Queensland (City Train) 
 
see exhibit U4 

negotiation concluded 
Oct 2010 $1190.29 
Oct 2011 $1237.89 

South Australia 
Present rate Jan 2010 

$1101.69 
 
see exhibit U5 

under negotiation 
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27 In addition to wage rates on a comparative basis, the applicant has identified key issues of importance to it in these proceedings 
including shift rosters and shift lengths; amendments to rosters once posted; shift work allowances and allowances for roster 
changes and operating Railcars; overtime rates; and discipline. 

28 A number of submissions were made by Mr Ferguson in relation to the principle of comparative wage justice.  In support of 
the applicant’s arguments, reference was made to a number of authorities of industrial courts and tribunals historically that 
have referred to this principle, in particular principles established by the former Commonwealth Conciliation and Arbitration 
Commission.  The applicant referred to six principles in the assessment of a comparative claim, being the prevailing rate paid 
to an occupation; an assessment of the value of work being undertaken; the application of comparative wage justice principles 
within and between awards (and in the applicant’s case between agreement outcomes); the necessity to settle industrial 
disputes; the capacity to pay of an industry or economy; and the public interest. 

29 It was the contention of the applicant that, as enterprise order making proceedings are like award making proceedings, the 
Commission should be primarily guided by s 26(1)(a) of the Act, which requires the Commission in the exercise of its 
jurisdiction under the Act, to decide a matter according to equity, good conscience, and the substantial merits of the case. 

30 Furthermore, in applying this approach to the resolution of the present matter, the applicant submitted that “comparative wage 
justice was also an important criterion for the maintenance of industrial peace, for wage relativities establish an individual 
status in both industry and society and where varying rates apply for the same class of work it will arouse strong resentment”. 
The applicant contended that there was a necessity in this case to settle an ongoing industrial dispute that has been the cause of 
significant disharmony in the respondent's workplace for many years. 

31 The applicant referred to the objects of the Act in s 6, in particular s 6(a) to promote goodwill in industry and in enterprises 
within industry and in further reliance on the objects in ss 6(a), (ac), (af), (c), (ca), (e), of the Act, in fulfilling those objects, it 
was contended that “Therefore as stated at 28. The union advocates that this Commission accepts that for the purpose of 
settling this dispute, Comparative Wage Justice has many benefits in bringing about a fair outcome and is a doctrine applicable 
in all the circumstances of this case”. 

32 In particular, the applicant urged the Commission to adopt the approach in the Locomotive Enginemen’s Case (1925) 
21 CAR 442 where at 445, Powers J set rates of wages for locomotive engine-drivers across the various States by adopting a 
fair average rate for drivers of trains across the mainland capitals.  Adopting this approach, the applicant contended that wage 
outcomes for 2010, 2011 and 2012, were represented in the following table: 

2010 2011 2012 
NSW $1140.31 NSW $1180.22 NSW $1221.53 
Vic $1382.06 Vic $1452.02 Vic $1481.06 
Queen $1190.29 Queen $1237.89 Queen No data 
SA $1101.69 SA No data SA No data 
total $4814.35 total $3870.13 total $2702.59 
Average $1203.58 average $1290.04 average $1351.30 

Median $1140.31 median $1237.89 median 
TABLE 1 

note: The median is the middle number of (average of the two middle most numbers if the set comprises an even 
number) Its advantage is that it is not affected by numbers that are unusually low or unusually high. 

33 Thus, the applicant contended that a fair and reasonable approach to determining an appropriate rate of pay for railcar drivers 
would be to adopt the median rate as above.  Furthermore, the applicant’s submission was if one has regard to the wage offer 
of the respondent that was rejected by the workforce in 2009, in connection with the negotiation of a new enterprise agreement, 
the following is revealed: 

$1,013.00 (award rate) @ 5% $1063.65 2009 
$1063.65 @ 4% = $ 1106.20 
$1106.20@ 1%= $1117.26 

2010 

$1117.26@ 4%=$1161.94 
$1161.94 @ 1%=$1173.56 

 
nominal expiry 2011 

see exhibit 13     TABLE 2 
34 It was contended that in relation to the wages claim for 2010, at the median rate of $1140.31, this represents a fair and 

reasonable rate of wage. This is so when compared to the respondent’s offer made in 2009, as to what the rate of pay would 
have been in 2010.  The claimed rate for 2010 was submitted by the applicant to represent the real market value of the work of 
railcar drivers across the nation, and represents a 9.4% wage increase on the present Award rate. 

35 The rate claimed of $1237.89 as a median rate for 2011 represents a further 8.5% wage increase and is some $64 greater than 
that offered by the respondent in the 2009 bargaining round. 

36 In terms of 2012, Mr Ferguson submitted that, as the applicant has contended that the applicant’s EO operate for a term of 18 
months, no wage increase be prescribed, given a nominated expiry of the enterprise order on 1 July 2012.  It was submitted that 
the parties should be directed to commence negotiations within three months of the expiry of the applicant’s EO, which may 
also assist in enabling any wage increases awarded for 2011 to be spread throughout the calendar year. 
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37 There were a number of submissions made by the applicant concerning the public interest and the national and State 
economies. 

38 In referring to s 26(1)(c) of the Act, Mr Ferguson contended that this was a case in which the Commission should take into 
account the interests of the community as a whole as a relevant consideration.  These matters were contended to include the 
costs involved in granting the applicant’s claims; the State and national economy; the Government Wages Policy; and that the 
employees covered by the applicant’s EO should not be materially disadvantaged compared to other employees in the same 
industry or occupations elsewhere. 

39 In referring to the public interest generally, Mr Ferguson referred to In Re Crown Employees (Teachers – Department of 
Education) Award [1970] AR (NSW) 345, a decision of the Industrial Commission of New South Wales dealing with wages 
for State school teachers in that jurisdiction. Reference was made to the observations of Sheldon J at 521 where it was said: 

“Teachers are certainly the biggest professional career industry group in the community.  Their numbers are so 
large that any award materially increasing their salaries must necessarily involve a great sum of money, but this 
fact is not a legitimate barrier to their right to receive remuneration commensurate with their work and its 
contribution to the welfare of the community.” 

40 In referring to the broader national economic outlook, the applicant took the Commission to the Australian National Accounts:  
National Income, Expenditure and Product ABS June Quarter 2010, and said this leads to the conclusion that: 
(a) Labour costs have fallen by 2.8% over 12 months; 
(b) Labour cost reductions have coincided with GDP per hour worked in the market sector (a measure of labour 

productivity) rising by 1.8% in trend terms; 
(c) The profit share has grown to 26.7% in trend terms after the second successive quarter of growth; 
(d) GDP grew by 4.1% annually in trend terms and 2.1% in the March quarter; 
(e) In trend terms, growth during the quarter was strongest for Western Australia rising by 2.7%; 
(f) Consumption expenditure in Western Australia in trend terms increased by 2.5%; 
(g) Western Australia recorded positive growth of 1.8% as a measure of private gross fixed capital formation; and 
(h) In trend terms, overall growth was positive with the strongest growth recorded in Western Australia of 11.1%. 

41 The Commission informed the parties prior to the hearing that it intended to take into account recent reports on the state of the 
Western Australian economy, the parties and interveners therefore addressed this point. The applicant submitted that the 2009-
10 Annual Report on State Finances indicates that: 
(a) There has been an $831,000,000 general government operating surplus recorded for 2009-10 which is some 

$541,000,000 higher than the estimate published in the May 2010 State Budget; 
(b) The surplus represents some 3.8% of general government revenue compared to an average surplus outcome of 

11.5% of revenue over the period 2003-04 to 2007-08; 
(c) Wages pressures are anticipated to ease in the short term given the impact from the slow down of the State economy 

in 2008-09.  Also, the Wage Price Index rose by 5.2% over 2008-09, which has created a high base level for wages 
growth in 2009-10; and 

(d) As the State economy recovers in 2010-11, the Wage Price Index is forecast to grow by 3.25% and 3.5% in 2011-
12. 

42 Overall, the applicant submitted that the Western Australian economic position is robust, whilst acknowledging that prudent 
economic management policies are necessary to sustain ongoing growth and recovery. 

43 In terms of the Government Wages Policy, the applicant submitted that any such policy, as good policy, must be capable of 
accommodating situations where the strict application of its terms is not in the public interest and would be contrary to an 
outcome based upon principles of equity and fairness.  In this respect, it was said that the railcar drivers have been excluded 
from the benefits that flowed from the period of 2008-09 and there is financial capacity within the State to sustain an 
improvement in their wages which is in the public interest and consistent with a fair and just outcome. 

44 Turning away from the wages claim and the relevant principles urged upon the Commission, Mr Ferguson made a number of 
other submissions in relation to specific aspects of the applicant’s EO claim. 

45 In relation to the additional margins payable to shed drivers, driver trainers and driver coordinators, the applicant made a 
number of submissions. 

46 The applicant’s claims for margin increases for these three classifications were set out in a table as follows: 
Currently margins within the Award provide the following outcomes as shown in column one and two below.  
The union claim is shown in column three and four: 
Present margins Rate new margin claim 
Driver Railcar -100% $1042.80   
Driver (Shed) -100% $1042.80 6% $1105.37 
Driver Trainer -105% $1098.80 113% $1178.36 
Driver Co-coordinator 
111% 

$1154.80 121% $1261.78 

TABLE 3 
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 Note: Figures based upon award rates prior to the "interim order" being made. 
47 In relation to the Driver Coordinator, this classification is presently paid at a rate of 111% of a driver’s rate.  By way of 

background, the applicant contended that in 2006, as a part of negotiations in relation to wages, wage rates for drivers and the 
related classifications were disaggregated. The impact of this on Driver Coordinators was significant because their roster, 
following disaggregation of wage rates, did not enable the same earning capacity as other classifications. 

48 In June 2006, a competency profile for Driver Coordinators was undertaken by the Transport and Storage Industry Training 
Council on behalf of the respondent.  The purpose of this study was to determine whether Driver Coordinators were 
performing tasks and undertaking duties outside of the existing JDF for the position and the then competency profile, and 
whether there may be any requirement for reclassification for the job. 

49 The applicant contended that as a consequence of this review, the Driver Coordinator margin increased to 17% above the 
drivers’ rate. Following the rejection by the drivers’ of an industrial agreement in 2008 and a subsequent return to coverage 
under the Award, the Driver Coordinator margin reduced to 111% of the drivers’ rate, as is the current margin. 

50 The issue of margins for Driver Coordinators continued. As a result of discussions between the parties, from March 2008, the 
respondent agreed to provide an allowance of $168.19 per week for this group.  Subsequently, the allowance has been reduced 
by the amount of the Commission’s General Order in the State Wage Cases of 2009 and 2010, leading to a current rate of 
$139.39 per week. 

51 The applicant contends that as a consequence, the Driver Coordinators have suffered a reduction in their wages over the course 
of 2009 and 2010, by the absorption of State Wage Order increases. 

52 The justification for an increase in the Driver Coordinator margin to 121% of the driver rate is essentially twofold.  Firstly, it is 
contended that the June 2006 Training Council report identified that the Driver Coordinators have responsibilities that are in 
addition to, and at a higher level than, those identified in the relevant JDF. Emphasis was placed on the training responsibilities 
of Driver Coordinators, and additionally substantially higher levels of supervision, situational analysis, communications and 
the coordination of group activities than that specified in the JDF requirements. 

53 Secondly, the applicant contended that the ongoing requirements of the respondent following the commissioning of the 
Mandurah to Perth rail line, have placed a greater level of burden on Driver Coordinators to acquire higher levels of knowledge 
relevant to the operation of a modern rail network. 

54 Specifically, it was contended that training and assessment workloads have increased in complexity since 2007.  The training 
package for which the Driver Coordinators are responsible has been expanded, having regard to new railcars and technology, 
signalling new track and block station movements on the Mandurah line; tunnel evacuation for Perth Underground and the 
Esplanade, and the introduction of biennial training. 

55 Furthermore, reference was made to the numbers of new drivers being trained and assessed at the present time as being at the 
same high level as occurred in 2007-08, when the Driver Coordinator margin was increased to 117% of the driver’s rate. 

56 In conjunction with this, the applicant submitted that additional functions and responsibilities are required to be performed by 
Driver Coordinators outside of the agreed JDF. These include help in organising rostering of assessments; making up 
assessments of workers; maintaining spreadsheets and other training documents; answering telephone calls from drivers 
regarding on track emergencies and fault situations; and organising change outs for railcars, in particular on weekends, when 
no Depot Master is present. 

57 Reference is also made to the required qualifications for Driver Coordinators, they being the Certificate III in Railcar Transport 
and Distribution and the Certificate IV in Workplace Training and Assessment.  The contention was that the only other 
position requiring such qualifications is the respondent’s Training Manager EMU which is a Level 6 position with a base 
salary of $102,000.00. 

58 In referring to the evidence of Ms Kent, a Driver Coordinator, reference was also made to discussions between the Driver 
Coordinators directly and the respondent, concerning the replacement of the current allowance with an increased margin above 
the drivers’ rate, whereby it is said that the respondent itself has contemplated a margin of approximately 19-20% in these 
discussions. 

59 On all of these bases, the applicant contends that a margin of 121% is fair and reasonable. 
60 Ms Kent is presently employed by the respondent as a Driver Coordinator and has been in that position, based at the Nowergup 

Depot, since 2005, following the extension of the respondent’s rail network to Clarkson.  Ms Kent gave evidence about the 
responsibilities of her position, and the margin between her rate of pay and that of a Driver. 

61 According to Ms Kent, under the terms of the Award, she was paid a margin of 11.5% above the drivers’ rate.  This margin 
was set at a time when drivers were paid an aggregate rate. 

62 Ms Kent referred to the disaggregation of rates of pay for train drivers from 2007.  However, for Driver Coordinators, their 
rosters were such that the move to disaggregation was going to cause that group a significant financial disadvantage.  As a 
result, the respondent agreed with the Driver Coordinators, to maintain the relativity between their rate of pay and train drivers, 
by implementing an aggregate rate. 

63 Arising from this, the respondent initiated the review of the duties of Driver Coordinators, referred to above.  According to 
Ms Kent, following the review report, a new JDF was prepared and implemented for Driver Coordinators, and an agreed 
margin was set at 117% of the drivers’ base rate.   

64 Whilst on the reversion to the Award, as noted, the rate for a Driver Coordinator fell back to 111.5% above the drivers’ rate 
Ms Kent gave evidence about the agreement with the respondent for an additional allowance to make up the difference. This 
was initially set at $168 per week, but as referred to in Ms Kent’s evidence, it has been progressively decreased by the 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 701 
 

absorption of State Wage Order wage increases, and following the absorption of the 5% interim wage increase, it is now $80 
per week. 

65 In addition to the reduction in the allowance agreed with the respondent, Ms Kent gave evidence about the changes to the 
duties and responsibilities of a Driver Coordinator. In particular she referred to a continuing increase in training loads, despite 
the opening of the Mandurah Line in 2007. 

66 Furthermore, Ms Kent referred to a greater level of complexity in the training packages conducted by the Driver Coordinators 
and the introduction of biennial training in 2009, which has resulted in all 280 drivers or thereabouts, being trained in a week 
long training course and a full day track assessment. 

67 Additionally, Ms Kent referred in her evidence to daily tasks performed by Driver Coordinators that are above and beyond the 
JDF agreed with the respondent and introduced in 2007. Some of this work includes assistance in rostering of assessments, 
which involves the application of some rostering principles; maintaining spreadsheets and other training documents; answering 
phone calls from drivers when they encounter on track emergencies or other situations, and providing assistance with faults to 
their railcars; and providing assistance in organising change-outs for railcars, especially on weekends, when no Depot Master 
is on duty. 

68 Ms Kent’s evidence was that none of this work is covered in the JDF for Driver Coordinators, but is contained in JDFs for 
other higher level positions. 

69 As referred to in the applicant’s submissions, Ms Kent noted that Driver Coordinators have to complete qualifications 
including a Certificate III in Railcar Transport and Distribution, and a Certificate IV in Workplace Training and Assessment. 

70 When looked at in this way, Ms Kent described the present situation as whilst Driver Coordinators have increased their work 
load and work value to the employer, this is being met with an effective stagnation or reduction in the remuneration for this 
position. 

71 In relation to the position of Driver Trainer, the present margin is 105% of the drivers’ rate. The applicant claims an increase in 
the margin to 113% of the drivers’ rate.  The applicant’s submission in relation to this position was that this is a demanding 
role and one that carries responsibility to ensure that Driver Trainees are fully and property trained in accordance with the 
respondent’s operating procedures.  Additionally, Driver Trainers are required to drive on the main lines when required. 

72 A number of aspects of the Driver Trainers’ responsibilities were emphasised by the applicant.  In particular is the 
responsibility of Driver Trainers for errors made by Driver Trainees under their supervision and for which errors the Driver 
Trainer may be subject to discipline by the respondent. 

73 Additionally, Driver Trainers are required to be completely familiar with the “Driver Trainer Manual” and must record all 
aspects of driver training tuition provided.  Driver Trainers also undertake appropriate “on track” practical training, and are 
required to also undertake a training course in training small groups. 

74 The applicant’s submission was that the claimed margin of 113% is reasonable and fair, and compares favourably with, for 
example, the Driver Trainer margin in New South Wales, where Driver Trainers receive a margin of approximately 112% 
above the drivers’ rate. 

75 Evidence was given by Mr Nedeljkovic, who has been a Driver Trainer for approximately five years.  Mr Nedeljkovic 
commenced employment with the then Government Railways in 1973 as a Locomotive Engineman, operating locomotives 
within the freight section of the Government Railways. 

76 Mr Nedeljkovic outlined his duties as a Driver Trainer, including the provision of all tuition to Driver Trainees, following the 
instruction given by Driver Coordinators.  This work involves practical “on track” application of knowledge acquired within 
the classroom situation and includes driving techniques; rectifying faults; safety and safe working procedures; the automatic 
train protection system (ATP); track tuition on road knowledge; and applicable emergency procedures. 

77 It was emphasised in Mr Nedeljkovic’s evidence that a Driver Trainer is responsible for any errors made by Driver Trainees 
during training.  It is the Driver Trainer and not the Driver Trainee who may be charged with a breach of operating procedures, 
which may lead to fines, a reprimand or dismissal. 

78 The selection criteria and appropriate prerequisites for a Driver Trainer, according to the relevant JDF, were outlined in 
Mr Nedeljkovic’s evidence.  Furthermore, Mr Nedeljkovic noted the significant changes in the suburban rail transport system 
from the time of his commencement in 1974.  In particular, he noted the expansion of the rail network and the significant 
increase in the span of working shifts both during weekly and weekend rail services, such that weekend operations run just 
under a 24 hour basis with approximately 22 continuous hours of scheduling Monday to Friday. 

79 In particular, Mr Nedeljkovic referred to a practice in the late 1990s, where late night services called “night riders” were 
introduced, and which were accompanied by minimum shift lengths of five hours and increased penalties by payment of 
double time for hours worked to accommodate expanded services. 

80 The movement back to the Award has led, in Mr Nedeljkovic’s view, to a detriment in terms of shift work arrangements, and 
in particular the loss of shift allowance payments on the occurrence of certain events.  Therefore, in his view, the claimed 
“block allowance” for shift work, on a Monday to Friday basis, will even out the remuneration of drivers to overcome these 
difficulties.  Mr Nedeljkovic also gave evidence in support of the applicant’s claim for a penalty payment where less than 
48 hours notice of a roster change is given by the respondent, because of the significant disruption to family and social 
activities that this can cause. 

81 Finally, submissions were made by the applicant in relation to the position of Shed Driver.  The applicant claims a margin of 
106% of the current drivers’ rate a margin not currently existing.  It is submitted that the Shed Driver carries out a role similar 
to that of a mainline driver, however, the position is confined within a depot, and involves marshalling and stowing of railcars 
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prior to and after operational use.  Emphasis was placed on the fact that Shed Drivers, as a part of their duties, are required to 
work in the extremes of weather in both summer and winter, which conditions do not apply to mainline drivers. 

82 The applicant also emphasised in its submissions that Shed Drivers provide training to Driver Trainees in the requirements of 
marshalling and stowing of Railcars. 

83 As to the quantum of the claim, Mr Ferguson also referred to discussions between the parties in relation to enterprise 
bargaining negotiations recently suggesting that the respondent accepted a margin of about 5% as appropriate. 

84 Given all of these circumstances the applicant submitted that the margin claimed of 106% for the Shed Driver rate was just and 
reasonable. 

85 Evidence in relation to the Shed Drivers’ claim was given by Mr Thomas.  Mr Thomas is presently employed as a Driver 
Trainer but was engaged as a Shed Driver from 1996 until 2009.  Mr Thomas was employed by the Government Railways in 
1978. 

86 The duties of a Shed Driver were outlined by Mr Thomas.  He referred to them as being similar to those of a mainline driver 
however, noted that a Shed Driver spends a considerable period of his or her time exposed to the extremes of weather over the 
summer and winter periods.  Furthermore, some Shed Drivers walk up to 14 kilometres per day as a part of their normal duties. 

87 Shed Drivers are responsible to the Depot Master and are required to identify railcars for maintenance and cleaning; for the 
correct stowage of railcars for scheduled passenger services; and the provision of training to Trainee Drivers over a period of 
some three days or shifts, during which time Shed Drivers train Trainees on all aspects of operating railcars within the confines 
of a depot.  This includes tuition on stow roads, safe working, safety hazards and signing off on the Driver Trainee’s “shed 
diary” once the training requirements have been met. 

88 Additionally, Mr Thomas referred in his evidence, to the requirement for a Shed Driver to be called upon at short notice to 
operate on a mainline service.  This will occur occasionally in circumstances where a driver may be either late for work or on 
track, or has been removed from driving duties because of an on track fatality or other operational incidents. 

89 Further submissions were made by the applicant in relation to a range of other claims contained in the applicant’s EO. 
90 In relation to shift work, the submission was that the union’s claim for a weekly shift work rate of $113.25 per week is based in 

principle on the outcomes contained within the National Rail Award 2010 (Cth), an award made by Fair Work Australia, 
arising from the award modernisation process under the Commonwealth legislation. 

91 It was submitted that the rates contained in the federal award have now been incorporated into the respondent’s operations in 
part, through the Public Transport Authority (Transit Officers) Industrial Agreement 2010.  The claimed $113.25 per week has 
been arrived at by taking the afternoon and night shift rates of $2.76 and $3.28 respectively, averaging then to a rate of $3.02 
per hour, multiplied by 7.5 hours daily over five days per week. 

92 The applicant contended that weekly shift allowance payment for five shifts Monday to Friday each week provides certainty in 
wage outcomes for drivers and also administrative convenience for the respondent. 

93 A comparative table of shift work rates prevailing in the other States for railcar drivers was set out in the applicant’s written 
submissions as follows: 

New South Wales April 09 $3.01-(early morning/afternoon) $3.55 -(night shift) 
Victoria Present $2.39 (early morning/afternoon) $ 2.81-(night shift) 
Queensland included in aggregated amount 
South Australia Jan 2010 $2.38 (early morning/afternoon) $2.80 (night shift) 
Perth –present Jan 2010 $2.33 (early morning/afternoon) $2.70 (night shift) 

TABLE FOUR 
94 In terms of changes in circumstances, Mr Ferguson submitted that since the introduction of suburban railcar services, there has 

been a significant expansion of the working of shifts over the metropolitan rail network.  Reference was made to the 
commissioning of the Northern Suburbs railway line in the early 1990s and most recently, the Perth to Mandurah line, which 
led to greater workloads and greater exposure to working shifts. 

95 By way of comparison, the applicant submitted that prior to the 1990s, suburban trains operated generally no later than 
11.30pm with services operating every 30 minutes on Monday to Friday.  Over the weekends services generally ran no later 
than 10pm on Saturdays with a frequency of every 30 minutes.  On Sundays, services ran no later than 9pm with frequencies of 
30 minutes. 

96 The expansion of the railway network by the Northern and Mandurah services now means that intervals between services have 
been reduced to 15 minutes on Monday to Thursday shifts, with the last service being midnight, with Friday and Saturday 
services running to 2.15am. This has led overall, on the applicant’s submission, to suburban rail services operating from about 
19 hours per day to now more likely 21-22 operating hours over a 24 hour period, to cater for the expanded community 
demand. 

97 Furthermore, the applicant noted that prior to these changes the Mandurah and Nowergup depots did not exist, as all services 
left from Perth. Given the expansion of the suburban rail network, and distances to be covered, shifts now commence as early 
as 3.30am at these depots, to accommodate the new current schedules. 

98 Additionally, the applicant submitted that the recent history of industrial instruments supports its contention.  Reference is 
made to provisions contained in the industrial agreements of 2001 and 2003, carried over into the 2004 enterprise order.  This 
provided for late night train services to be worked as additional shifts paid at double time rates for services departing between 
1am and 3am from Perth.  Additionally, a minimum shift length of five hours applied.  On the reversion of the drivers to the 
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Award, shift work arrangements have returned to the basic shift penalty patterns with no additional compensation for working 
late night services. 

99 In relation to the SERA, the applicant reiterated its earlier contention that the loss of the daily SERA payment to a weekly 
SERA payment of approximately $141.60 per week, arising from the private arbitration of the Commission in May 2008, has 
never been accepted by the railcar drivers as a fair outcome. 

100 The applicant submitted that despite what were alleged to be errors by the respondent, corrected by the Commission in its 
decision, the drivers took the proposal of the SERA payment in good faith, and regarded the Award provision agreed to by the 
respondent as appropriate consideration for moving to disaggregated wage outcomes and giving up the “distance and trip” 
payment arrangements. 

101 In the submission of Mr Ferguson, it was said that “drivers say they shook hands on the deal – only to have their hands severed 
by lies and falsehoods that followed once they returned to the 2006 Award.”  This is a matter about which, the applicant 
contended, the drivers still feel strongly aggrieved. 

102 The claim for an increase in the SERA to $52.70 per week is based on an adjustment to the originally increased amount of 
$15.45 added to the SERA, leading to the total amount of $46.35 per week incorporated into the base rate in the 2004 
enterprise order. If the $15.45 adjustment back at that time is subsequently increased by 2% annually and is added to the 
present SERA of $35.40 per week, the claimed amount of $52.70 per week is the result, which the applicant says is fair and 
reasonable and justified. 

103 The drivers are still required, on the applicant’s submission, to continue to make announcements to passengers whilst driving, 
and have maintained one of the best on time running rates in Australia, presently at around 97%. 

104 In relation to shift work, the applicant seeks a new shift alteration allowance for all shifts that are altered by more than 30 
minutes which results in a shift commencing prior to 6.30am or a shift which finishes after 6.30pm.  This will not apply to 
those shift times which are altered by consent of drivers. 

105 The claim is based upon disruption to family life and sleep arrangements, caused by late alterations to shifts.  For all alterations 
to shifts where at least 48 hours notice is not given, the allowance of $25 per shift will be payable. 

106 As to overtime, on the making of the 2006 Agreement and Award, and the disaggregation of wage outcomes, the overtime rate 
increased from 1.5 times the ordinary hourly rate to a new rate of 1.84 times the hourly rate.  This arrangement has similarly 
extended to other areas of the respondent’s operations, including those for Transwa drivers. 

107 In the alternative, if the Commission is not persuaded to increase the overtime rate as claimed, then the applicant submitted 
that the rate should reflect what is now the national standard, of 1.5 times the ordinary rate for the first three hours and double 
time thereafter, on a Monday to Friday basis. 

108 The applicant seeks a new provision in relation to the working of additional reasonable hours.  What is sought by the applicant 
is said to reflect the relevant provisions of s 62 of the Fair Work Act 2009 (Cth).  The applicant submitted that such a provision 
reflects a common sense approach to whether working additional hours should be agreed and that drivers should not be 
compelled to work longer hours or accept unreasonable roster changes from time to time. 

109 In relation to the current disciplinary provisions of the Award, the applicant acknowledges that at cl 2.5 presently the 
respondent has the power to impose fines on employees for disciplinary breaches which are greater than one day’s pay.  In 
effect, the applicant submits that there is no limit on the penalty that may be imposed.  Whilst maintaining the general view 
that penalty provisions such as presently contained in the Award are outmoded, any penalty retained should be limited to a 
maximum of one day’s pay. 

110 The applicant’s position in relation to rostering has two dimensions. The submission was that if the Commission was prepared 
to accede to its claim in relation to wages, as being based on a median rate across suburban rail systems nationally, then those 
provisions sought by the respondent in the respondent’s EO, relating to rostering, the guide roster, changes to the guide roster, 
the operational roster and changes to it, and mutual rostered changes between employees could be accepted. 

111 However, the applicant is opposed to any provision within the rostering clause which enables the respondent to roster 
overtime.  The only exception to this, on the applicant’s submission, is provision so overtime could be rostered for special 
events such as sports fixtures, concerts etc, on an as needed basis. 

112 A number of submissions were made in relation to leave entitlements.  In relation to sick leave provisions, the applicant’s EO 
seeks the insertion of a provision which reflects payment of Sunday penalty rates when an employee is ill on a rostered Sunday 
shift.  The applicant submitted this is based upon an earlier proposed order of Smith C in 2008, which was not finalised.  
However, the respondent has adopted the approach of paying sick leave occurring in a Sunday shift at the double time penalty 
rate and the applicant submits that the incorporation of this provision would be fair and reasonable. 

113 In relation to long service leave, the applicant’s claim is that employees whilst on long service leave should receive an average 
of their earnings, calculated over the six month period immediately prior to taking leave. It was submitted by Mr Ferguson that 
this was based on negotiations which occurred in 2006 leading to the Award and the 2006 Agreement whereby in exchange for 
moving to disaggregated wage outcomes, the respondent agreed to increase the overtime rate from 1.5 times to 1.84 times the 
ordinary rate and additionally, pay for payments whilst an employee is on long service leave, would be paid at the rate of the 
employee’s average earnings. 

114 The applicant contended that when the railcar drivers reverted to the Award in 2008, this provision was forgone.  Since that 
time, in the absence of being able to reach a new industrial agreement, it would be equitable and fair to return the benefit of 
this provision to the drivers. 
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115 In relation to various community leave provisions, such as Cultural and/or Ceremonial Leave, Blood and Plasma Donors 
Leave, Witness and Jury Service, Study Leave, Emergency Services Leave, Paid English Leave Training, and Defence Reserve 
Leave, the applicant accepts the respondent’s proposed provisions.  Similarly, in relation to the cashing out of leave 
entitlements, the applicant is in general agreement with the respondent’s proposed clause.  However, reference is made to the 
respondent’s EO cl 29.2, requiring any request for cashing out of leave to be made within the time period for the Leave Roster 
Process under cl 30 of the respondent’s EO.  The applicant submits that provision should be made for some flexibility whereby 
an employee does not make a request within the time provided, and then suffers a particular hardship. 

Railcar Driver Group Submissions and Evidence 
116 As noted above, the Railcar Driver Group represented by Mr Momber, has filed what it describes as a “Log of Claims” 

representing conditions claimed by these employees to be incorporated in any enterprise order made in these proceedings.  
Save as set out in the Log of Claims, the Railcar Driver Group contend that the remaining terms and conditions be as 
prescribed by the Award. 

117 Mr Momber submitted that one of, if not the main issue in dispute for the purposes of these proceedings, is the wage rates for 
railcar drivers.  It was contended that despite significant increases in the cost of living, the Railcar Driver Group has received 
relatively small annual wage increases, comprising flat dollar amounts, arising from State Wage Orders.  These have been less 
than CPI increases over the comparable period of time. 

118 Mr Momber submitted on behalf of his clients, that the drivers’ current remuneration is not commensurate with the work, skill 
and responsibility of the position.  Additionally, it is contended that comparing rates of pay for the drivers with other train 
drivers within the respondent’s operations, such as Transwa, their conditions are vastly inferior. 

119 Accordingly, a fair and equitable wage increase is justified for the drivers.  This comprises two broad elements. The first is a 
retrospective adjustment to the Award base rate of pay by progressive CPI adjustments from 1 July 2006, taking the base rate 
to $1,130.04 per week.  This would mean effectively a lump sum payment equivalent to each driver representing the difference 
between the actual Award base rate as of 1 July each year from 2006 to date, compared to the adjusted rate. 

120 Secondly, the Railcar Driver Group seeks a new pay structure based upon five levels, with drivers reclassified as Technical 
Officers Level 1 to Level 5.  The Technical Officer base rate for a qualified driver is claimed at $1,245 per week, which 
represents the average of driver rates across all capital cities in Australia.  Additionally, there is claimed an adjustment at 3% 
annually in that base rate to a maximum of 5 years. 

121 For trainees, the base rate is proposed at 85% of the Technical Officer Level 1 rate.  The Shed Driver, to be retitled Technical 
Officer Shed is claimed to have a 2.5% margin greater than the relevant Technical Officer Level 1-5.  For Technical Officer 
Trainer the margin claimed is 105% of their relevant Technical Officer Level 1-5 rate.  For Technical Officer Coordinators, the 
claimed rate is a margin of 112% of the relevant Technical Officer Level 1-5 rate. 

122 The Railcar Driver Group submitted that financial pressures felt by employees, through significant increases in the cost of 
living in particular utilities and other cost increases imposed by the State Government, are a relevant consideration in the 
Commission’s assessment of a fair and reasonable rate of pay:  The Executive Director Department of Education and Others 
(2010) 90 WAIG 615. 

123 In relation to the claimed base rate for a Technical Officer Level 1 of $1,245 per week, as an average rate across Australia, 
Mr Momber contended that such a wage increase is fair and reasonable.  He submitted that in comparative terms, the only 
other directly comparable drivers to those in Western Australia are drivers employed by Connex in Melbourne, as driver only 
operated railcars, where the base rate of pay is presently $1,382.02 per week.   

124 It is noted at annexure I to the Railcar Driver Group written submissions that services in Brisbane, Sydney, and Adelaide, are 
both driver and guard operations whereas the only “driver only” operations, are conducted in Perth and Melbourne.  However, 
supplementary material filed by the Railcar Driver Group would suggest that driver only operations also exist in South 
Australia. 

125 The wage increases sought by the Railcar Driver Group will, in its submission, assist in the respondent retaining staff and 
rewarding experience, and will also provide a short and long term saving in driver training and recruitment, which has been a 
significant cost for the respondent over the last three years. 

126 There was also a submission that given the current state of the Western Australian economy, which is recovering strongly, to 
grant the wages claim advanced by the Railcar Driver Group will not place any pressure on the State’s credit rating or require 
additional borrowing. 

127 Submissions were made in relation to the claim by the Railcar Driver Group for a backdated increase to the SERA.  The 
submission was made that the private arbitration of the Commission in 2008, led to a significant detrimental effect on railcar 
drivers of approximately $140 per week.  There was also a submission that, as amplified in the hearing on 15 December 2010, 
the Award cannot be detrimentally varied as a result of a private arbitration, any such order made was beyond power. 

128 Furthermore in relation to the SERA, it was submitted that at the time of the Award being in effect and prior to the consent 
variation to it following the private arbitration, the SERA was paid on a per shift basis and drivers employed by the respondent 
at or about this time were offered, and accepted, contracts of employment on the footing that they would receive this rate of 
pay.  There was no indication by the respondent to such drivers who were offered employment at this time that this significant 
component of their weekly remuneration was in dispute. 

129 Mr Momber submitted that the SERA was originally established in 1991 at approximately 6% of a railcar drivers’ base rate of 
pay.  The present SERA fails to recognise additional responsibilities of drivers, and is presently set at approximately 3.6% of 
the base rate. 
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130 A number of submissions were made about other conditions sought in the proposed enterprise order relating to leave and other 
entitlements.  Many of these claims are based upon conditions presently applying to the respondent’s salaried officers or office 
staff covered by The Public Transport Authority Salaried Officers Agreement 2008.  These matters relate to Cultural / 
Ceremonial Leave; Blood / Plasma Donors Leave; Emergency Service Leave; Defence Force Reserves Leave; salary 
packaging arrangements; cashing out of entitlements; Witness and Jury Service; Purchased Leave Wage Arrangements and 
Purchased Leave Deferred Wages.  The general submission in relation to these claimed entitlements was that the railcar drivers 
should not be treated less beneficially than other staff of the respondent. 

131 Furthermore, allowances are claimed in relation to shed working and working shifts.  In relation to shed working, the Railcar 
Driver Group claim that a driver rostered on the shed roster be paid a 2.5% loading on the Technical Officer Level 1 base rate.  
In relation to shift work, it was submitted that the current shift penalties in the Award do not properly compensate drivers for 
the effect of shift work.  For early morning shifts, a loading of 13.75% is claimed.  For afternoon shifts, a loading of 15.25% is 
claimed.  For working night shifts, a loading of 20% is claimed in recognition of the effect of shift work on the health and well 
being of drivers. 

132 In relation to the claim for a retrospective lump sum wage adjustment, it was submitted that the Commission has the power to 
make such an order: Public Transit Authority v The Australian Rail, Tram and Bus Industry Union of Employees, West 
Australian Branch (2004) 84 WAIG 2406 at 2455; The Construction, Forestry, Mining and Energy Union of Workers and Ors 
v BHP Billiton Iron Ore and Ors (2004) 84 WAIG 3219 at pars 357 and 359; City of Perth and Communications, Electrical, 
Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical 
Division, WA Branch and Others AG 160 of 1999 at cl 9.1 (2000) 80 WAIG 490. 

133 A further issue in dispute identified by Mr Momber is that related to rostering.  He submitted that the Railcar Driver Group 
rostering provisions as contained in its log of claims, substantially reflects the existing arrangements in place under the Award.  
It is contended that these arrangements should not be altered as proposed by the respondent. 

134 The submissions of Mr Momber were supported by a number of witness statements. 
135 Two witness statements were filed by Mr Paterson, who is a railcar driver and has occupied this position since April 2008.  

Mr Paterson’s initial witness statement dealt with the issue of the SERA.  He testified that when he was appointed as a Railcar 
Driver he was informed that his conditions of employment were to be in accordance with the terms of the Award.  Mr Paterson 
said that he was urged by the respondent to read his letter of offer of employment with the attached conditions, including the 
Award, carefully before accepting the offer.  He did so and accepted the offer on the terms of the Award as it then was. 

136 Mr Paterson’s evidence was also that the respondent’s EO, enabling the rostering of an 80 hour fortnight with up to 85 hours, 
could lead to the respondent rostering a driver 50 hours one week and 30 hours the next week.  Furthermore, the capacity to 
compulsorily roster overtime is opposed, and the current arrangement, where drivers indicate availability for overtime, is 
successful and does not require change.  As a consequence of changes sought by the respondent, Mr Paterson raised fatigue 
management issues, associated with the potential to roster more than 40 hours in any one working week. 

137 Cost of living pressures were also the subject of evidence led on behalf of the Railcar Driver Group.  Mrs Patterson testified 
that she is the partner of a Railcar Driver and said that her family struggles financially. They have difficulty meeting their 
weekly financial commitments, and with two children, Mrs Patterson has been pressured to return to work in order to make 
ends meet, and her husband’s wages have not increased to reflect the increasing cost of supporting a family. 

138 Reference is also made in Mrs Patterson’s evidence to the impact of Mr Patterson working shift work on family and social 
events. 

139 Mrs Marsh is the wife of a Railcar Driver who has been employed since August 2006.  As a mother of two children, 
Mrs Marsh referred to the dramatic increases in utility costs over the last three years, and the failure of her husband’s wages to 
meet these cost increases.  Mrs Marsh works part time to make ends meet, and testified that they have had to take an increase 
in their mortgage commitments to help pay for their children’s medical and education expenses.  Mrs Marsh also referred to 
the impact of shift rosters on their family and social life. 

140 Ms Doust is the wife of a Driver Coordinator employed by the respondent.  Ms Doust also referred to the increasing costs of 
maintaining a household, in particular the escalation of utility costs and that her husband’s earnings have not kept pace with the 
rate of cost increases in these expenses. Furthermore, Ms Doust referred to the unsociable aspects of her husband’s shift work 
rosters, which interferes with family and social events. 

141 The final witness statement on behalf of the Railcar Driver Group was from Ms Coppin.  Ms Coppin is a Railcar Driver and 
has been employed for six years.  She testified in relation to the increased cost of living she faces, in particular increases in 
electricity, gas, and other costs, which makes it difficult to make ends meet financially.  Ms Coppin referred to no longer being 
able to place her children in day care or holiday care while she works, because of the cost, and now having to rely on family 
care. 

142 In her evidence Ms Coppin referred to the requirement as a driver, to undergo six months of on and off track training to gain 
her position, and a requirement to be reassessed regularly, and undergo biannual training.  Ms Coppin also referred to the real 
prospect of being involved in a fatality situation, which she said occurs approximately every month or so. 

143 Reference was also made by Ms Coppin to the requirement of her shift work roster, that she be available to work early 
mornings, days, afternoons, nights, weekends, and public holidays, including family days such as Christmas, Easter and New 
Years Eve and New Years Day. 

144 In relation to the SERA, Mr Paterson’s evidence was that it was only whilst he was undergoing training that he became aware 
that the respondent was in dispute with the applicant in relation to aspects of the Award.  Mr Paterson’s evidence was that 
when he completed his training, he was shocked to discover that the SERA, which had under the Award at the time he 
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accepted employment, been paid on a daily basis, was then to be paid on a weekly basis.  According to Mr Paterson, this had a 
significant financial impact, by reducing his income by about $140 per week. 

145 It was Mr Paterson’s evidence that at the time of accepting his offer of employment, the respondent should have informed him 
that the basis of the payment of the SERA was in dispute.  I agree.  At the time that employees were employed as Railcar 
Drivers under the terms of the Award, important provisions were in dispute between the applicant and the respondent, and 
those considering employment should have been made aware of this fact. 

146 In the case of the SERA, the weekly income of a Railcar Driver under the Award could be significantly reduced, which indeed 
it ultimately was. For those employees employed at about that time, unaware of the history of the Award and the 2006 
Agreement, one can well understand the sense of grievance following the loss of such a significant component of their weekly 
remuneration, in circumstances where they were not fully informed that this may be in prospect.  I have no doubt that events 
around this time, certainly for those employees most directly affected, have at least in some part, contributed to deterioration in 
industrial relations between the respondent and its Railcar Drivers. 

147 It was Mr Paterson’s evidence that whilst the respondent’s suburban rail operations are regarded as the best performing 
passenger rail service in Australia, the Railcar Drivers in this State are the lowest paid. 

148 In his second witness statement, Mr Paterson gave evidence about a number of matters.  Mr Paterson referred to the Railcar 
Driver Group Log of Claims as being fair and reasonable, and considered the appropriate resolution of the current dispute is 
that an enterprise order, effectively “varying” the Award, be the result of these proceedings.  Mr Paterson contended that the 
respondent’s EO would not end, but exacerbate the current disputation. 

149 In relation to rostering arrangements, Mr Paterson said that the current Award provisions have been effective, and assist in 
enabling a safe and attractive passenger rail transport service to operate in the community. Mr Paterson disputed the evidence 
of Mr Appleby, referred to below, in relation to average earnings, and his evidence was that, in reliance upon his own earnings, 
a true average figure for a Railcar Driver income for 2009-10, exclusive of overtime, is around $64,000 per annum. 

150 Furthermore, Mr Patterson disputes the contentions of Mr Appleby that the base rates of pay for Railcar Drivers compare 
favourably with others in the public transport sector, in particular those for local bus and coach drivers.  When regard is had to 
length of training, technical knowledge and skill, responsibility for members of the public, consequences of human and 
technical errors and the specific job requirements, Mr Paterson’s evidence was that there are very significant differences 
between Railcar Drivers and others. 

151 A more relevant comparison, on Mr Paterson’s evidence, is between the work of a Railcar Driver and those train drivers 
operating on the East Perth / Transwa operations, who earn very significantly more than Railcar Drivers operating on the urban 
rail network. 

152 In particular, Mr Patterson referred to a number of comparisons between urban and Transwa drivers including that urban 
Railcar Drivers operate on a “driver only” basis whereas Transwa operations have at least one additional staff member on 
passenger trains; the urban Railcar Drivers are responsible for a significantly higher number of passengers (up to 1,200 
passengers per train); have to negotiate many more signals and stations, have a more time critical schedule, and drive greater 
numbers of kilometres, than regional train drivers; and have an ATP system within the Perth urban rail corridor. 

Respondent’s Submissions and Evidence 
153 Mr Farrell for the respondent, addressed matters of general principle and matters going to the substantive merit of the 

respondent’s EO. As an omnibus submission, the respondent contended that its proposed enterprise order is fair and 
reasonable, with increased wages and allowances over the life of the proposed order as a part of a package of changes and 
clarifications to wages and conditions of employment. Accordingly, the submission was that the respondent’s EO meets the 
test of s 42I(1)(d) of the Act, that the enterprise order be fair and reasonable in all of its circumstances. 

154 It was broadly submitted that the respondent’s EO will, by the application of the Government Wages Policy, maintain the real 
value of wages and conditions for the driver employees, and in addition, contains a number of changes to conditions that will 
facilitate the efficient organisation of work at the respondent consistent with its operational needs, and which changes will 
either mutually benefit or not adversely affect driver employees.  Alternatively, where any detriment may be demonstrated, the 
respondent submitted that that detriment may be balanced against the improvement in wages and allowances and other benefits 
proposed in the respondent’s EO. 

155 In terms of principles to apply to these proceedings, the respondent referred to Hanssen v Construction, Forestry, Mining and 
Energy Union (Western Australian Branch) (2004) 84 WAIG 694 where the Full Bench regarded the making of an enterprise 
order as “an act of arbitration dealing with the future rights of the parties akin to the award-making power” at pars 82 and 84. 

156 Additionally, the Commission should apply the terms of s 42I of the Act, consistent with the objects of the Act, and conclude 
that the respondent’s counter proposed enterprise order will provide fair terms and conditions of employment:  s 6(ae); will 
facilitate the efficient organisation and performance of work according to the respondent’s operations and be fair to the 
employees:  ss 6(af), 26(1)(d)(vi); will be in the interests of the community as a whole in terms of reliable and safe services 
which are efficient and cost effective: s 26(1)(c); and will encourage agreement making and provide clarification of existing 
entitlements to reduce potential disputation:  ss 6(ag) and (b). 

157 Moreover, Mr Farrell submitted that the application of s 42I(1)(d) of the Act, in terms of the making of an enterprise order that 
is considered fair and reasonable in all of the circumstances, involves an objective test which cannot be, as in this case, 
influenced by the views, prejudices, or misconceptions of the parties to the proceedings. 

158 There were specific submissions made by the respondent in relation to the status of the Railcar Driver Group as interveners in 
the proceedings.  It was submitted that in accordance with s 42I(1)(c) of the Act, before making an enterprise order the 
Commission needs to be satisfied that the terms of the order are terms that might otherwise be included in an industrial 
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agreement between the negotiating parties.  To this extent, the submission was that the terms of any enterprise order that may 
be made from these proceedings are limited in that they may only provide for a matter that might otherwise be provided for in 
an industrial agreement between registered organisations, associations and employers, and not individual employees:  Hanssen 
at pars 75 and 109. 

159 It was accepted that the Railcar Driver Group as interveners, have a sufficient interest in the proceedings, however, they are 
neither a negotiating party nor an organisation or association for the purposes of the Act. 

160 It was therefore contended by the respondent that the Commission does not have jurisdiction to make an order as to terms 
advanced by the Railcar Driver Group as interveners that are not also claimed by the applicant.  This is because they are not 
terms which might otherwise have been provided for in an agreement between the applicant and the respondent under 
s 42I(1)(c) of the Act. 

161 Furthermore, to the extent that the Railcar Driver Group seeks, by the terms of its claim, to vary the Award, it was contended 
that there is no jurisdiction to do so arising out of these proceedings. 

162 Insofar as the claims of the Railcar Driver Group seek to give retrospective effect to wage increases, Mr Farrell submitted that 
there was no power available in proceedings for an enterprise order under s 42I of the Act, to do so.  The only powers in 
relation to the retrospective operation of an order of the Commission are set out in Part II Division 2A of the Act, in particular 
ss 39(3), 40(4), 40B(4) and 44(13).  The absence of any express power in Part II Division 2B of the Act makes it plain that the 
legislature did not intend any power to be available to make an enterprise order operate retrospectively. 

163 The respondent’s submissions, apart from those as to general principle outlined above, encompass five broad areas.  They were 
wages; changes to conditions said to benefit employees; changes to conditions to facilitate the efficient organisation and 
performance of work; clarification of drafting issues in the existing industrial instruments; and some other matters. 

164 A key issue arising in the proceedings is of course that relating to wages.  The respondent’s position in relation to the wages 
claim is clear.  It submits that it is fair and appropriate to apply the Government Wages Policy, which seeks to increase the 
existing rates of pay by 3.75% and 4% respectively, being the Wage Price Index measures for 2010 – 11 and 2001 – 12, based 
on the 2010 – 11 State Budget projections. 

165 The respondent submitted that the identification of the appropriate base rate and the application of the Government Wages 
Policy to it leads to the following conclusions. 

166 Firstly, the respondent contests the applicant’s assertion that the base rate in the Award resulted from a 5.5% wage increase in 
return for the “buyout” of “trips and distance” and the disaggregation of wage outcomes.  Mr Farrell submitted that the trips 
and distance provision contained in the former 1973 award had been bargained away in prior industrial agreements, and did not 
form any basis for the 5.5% agreed wage increase.  The submission was that, in essence, the wage increase was in recognition 
of wage disaggregation. 

167 Furthermore, the retention in the Award as made in 2006, of the 2006 Agreement base rates, without adjusting for the 
incorporation of the SERA in the base rate, annual leave loading and the working of a 38 hour week, in net terms, represented 
an increase of 7% in the value of wages and conditions for the drivers. 

168 The evidence of Mr Appleby, the respondent’s Executive Director People and Organizational Development, was to the effect 
that the exercise of the drivers’ choice to return to the Award in 2006 had a considerable benefit.  In his witness statement, 
Mr Appleby included a table with the improved benefits of the incorporation of these items in the base rate under the Award, 
which equated to a weekly value of approximately 6.9% compared to the terms of the 2006 Agreement.  Mr Appleby 
contended that by electing to revert to the Award, the drivers have voluntarily foregone outcomes that might have been 
achieved through the enterprise bargaining process. 

169 It was also Mr Appleby’s evidence that an analysis of annual wage outcomes from group certificates indicates that the 238 
Railcar Drivers, Driver Trainers and Driver Coordinators, for the period 2009-10, earned on average $72,068 inclusive of 
overtime, with individual earnings ranging from $58,689 to $92,117.  It was contended in Mr Appleby’s evidence, therefore, 
that when one considers comparisons with other occupations such as local bus and coach drivers, the Railcar Drivers are 
towards the upper end of the pay spectrum. 

170 As to the basis of the applicant’s claim for wage increases, relying on comparisons with other jurisdictions, this was challenged 
by the respondent.  It was submitted that this approach is now outmoded and the views of Scott C in Civil Service Association 
of Western Australia Incorporated, the Department of Indigenous Affairs and Others (2004) 84 WAIG 2535 were referred to. 

171 Reference was also made to the decision of the Commission in Court Session in Executive Director Department of Education 
and Others (2010) 90 WAIG 615 at par 105, to the effect that the Commission in Court Session made similar observations 
about comparisons with other industrial agreements. 

172 Mr Appleby observed in his evidence that there are some differences in rail operations in other jurisdictions which may make 
direct comparisons with those operations potentially misleading.  In this respect, he noted that in Queensland, Queensland Rail 
works a 40 hour week, whereas the respondent operates on a 38 hour per week basis. Furthermore, when comparing the 
respondent’s operations with those of Connex in Victoria, the respondent provides paid shift breaks, whereas in Victoria, they 
are unpaid. 

173 Additionally, reference was made to the size and complexity of interstate operations, in the evidence of Mr Gearon, the 
respondent’s Operations Manager, Transperth Train Operations (“TTO”).  Mr Gearon has been in this position since July 2010 
and is responsible for ensuring the efficient, effective and safe operation of the Perth urban rail system. 

174 In relation to interstate operations, Mr Gearon gave evidence that of the electrified urban railways across Australia, Perth is the 
smallest and is the most recently electrified.  He said that the Sydney, Melbourne and the Brisbane networks are also 
electrified, but both Sydney and Brisbane have been so for many years. 
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175 On Mr Gearon’s evidence, the fleet of railcars operated by the respondent, which are Electrical Multiple Units (“EMU’s”), 
contains two main types.  The first is the 48 “A Series” two car sets which have been in service since electrification in 1992.  
The second and newer series is the 45 “B Series”, which are three car sets that were introduced in 2004. 

176 The trains used by the respondent are of the same kind as those operating on the Brisbane network.  However, Mr Gearon 
noted that the Brisbane Railcar Drivers are required to have a more expansive knowledge of roads and trains as they have 
approximately 400 route kilometres of track compared with 173 kilometres in Perth.  Additionally, there are five different train 
types operated in Brisbane compared to two different types in Perth. 

177 There were also comments made by Mr May, the Depot Manager at Claisebrook about interstate comparisons.  He referred in 
his evidence, to the size of the Melbourne metropolitan rail network, which runs to some 830 track kilometres and four 
different types of train rolling stock.  There are also considerably more lines and stations on the Melbourne network.   

178 Reference was also made in Mr May’s evidence to the training times that Driver Trainees spend in training across the 
Australian state metropolitan rail networks.  Perth has the shortest training time of 23 weeks, Adelaide has 28 weeks, Brisbane 
has 48 to 52 weeks, Sydney has 50 weeks, and Melbourne has approximately 48 to 52 weeks. 

179 The differing sizes in the urban rail networks across Australia are also reflected in the numbers of Railcar Drivers, as dealt with 
in Mr Appleby’s evidence.  The current employee numbers across the railcar classifications are 288 for Western Australia, 
1779 for New South Wales, 571 for Queensland, 188 for South Australia and 974 for Victoria. 

180 Whilst on this evidence, it has to be accepted that there are differences in scale and complexity between the various interstate 
urban rail systems, there was no suggestion or evidence to the effect that the essential task of driving is materially different 
across the urban networks. 

181 The respondent also submitted in relation to the applicant and Railcar Driver Group’s claims, that no evidence has been led by 
them to demonstrate any change in work value of the drivers’ work since 2006.  It was asserted by the respondent that the 
substantial nature of the work undertaken remains the same. 

182 This matter was also dealt with in the evidence of Mr Appleby.  He said that the consent pay rates established in the 2006 
Award when it was made expressly incorporated a 5.5% wage increase over and above the previous industrial agreement rate.  
Whilst the respondent was unsuccessful in the private arbitration of “unpacking” the base rate to remove any double counting 
for the 38 hour week, annual leave loading and the incorporation of the SERA into the base rate, the net effect of this was an 
artificial inflation of the drivers’ rate in the Award. 

183 Mr Appleby said that the applicant and the Railcar Driver Group cannot now seek to inflate that rate further by any contentions 
based upon work value prior to 2006.  On Mr Appleby’s evidence, he said there has been no significant change in work value 
for the drivers since 2006 to justify any further wage increases. 

184 Furthermore, this general proposition also applied to the claim by the applicant in relation to an adjustment of relativities 
between Railcar Drivers, Shed Drivers, Driver Trainers and Driver Coordinators.  The submission of the respondent was that 
its offers proposing relativities are appropriate. 

185 Mr Appleby’s evidence also dealt with the issue of relativities between classifications.  His evidence was that the respondent 
supported the restoration of past relativities between the classifications of Trainee Railcar Driver, Driver Trainer and Driver 
Coordinator classifications with the Railcar Drivers’ rate.  Mr Appleby contended that the Trainee Railcar Drivers’ rate should 
be 85% of the Drivers’ rate; the Driver Trainers’ should be restored to 105.5% of the Drivers’ rate, which was in the 2004 
enterprise order and was the basis of the respondent’s offer in the 2009 enterprise agreement negotiations; and for Driver 
Coordinators, they should be restored to the relativity of 111.5% of the Drivers’ rate, which was contained again in the 2004 
enterprise order, and the Award. 

186 The Respondent’s position in relation to Driver Trainers subsequently changed, to support the rate of 106% of the Railcar 
Driver’s rate. 

187 Mr Appleby’s evidence dealt generally with the contentions advanced by Ms Kent, on behalf of the Driver Coordinators.  
Mr Appleby’s testimony was the respondent accepted that in early 2007, while the 2006 Agreement was still in effect, there 
was an informal arrangement entered into between the respondent and the Driver Coordinators.  This was set out in a letter of 
18 January 2007 from the respondent to the applicant. 

188 This agreement maintained aggregation of the Driver Coordinator’s rate of pay until the commissioning of the Perth to 
Mandurah rail line; from the commissioning, a new roster for Driver Coordinators would be implemented; and this led to an 
increase in the relativity from 115.5% to 117% of the Drivers’ rate, at least notionally, as the continuation of aggregation, 
exceeded this value. 

189 Mr Appleby testified that when the drivers returned to the Award, at the end of 2007, a further arrangement was entered into 
between the respondent and the Driver Coordinators that exceeded the previously agreed 117% relativity rate.  On 
Mr Appleby’s evidence, he said that it would not be fair to hold the respondent to the 2007 arrangements because there was no 
detailed work value assessment undertaken of the Driver Coordinator position, it was not possible to implement the new roster 
because the drivers returned to the Award, an offer of 117% relativity was declined by the Driver Coordinators in the 2009 
enterprise agreement negotiations, and the applicant, by its present claim, clearly does not regard itself as being bound by the 
prior arrangement. 

190 Mr Appleby responded in some detail, in his supplementary witness statement, to the evidence of Ms Kent regarding the work 
undertaken by Driver Coordinators and her earnings history.  Mr Appleby took issue with Ms Kent’s evidence that there has 
been a significant change in the value of the work undertaken by Driver Coordinators, to justify any significant adjustment to 
relativities fixed in 2006 under the Award. 
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191 Whilst accepting that the job analysis study undertaken, and referred to in Ms Kent’s evidence, did conclude that Driver 
Coordinators had responsibilities in addition to, and at a higher level, than that provided for in their previous JDF, he said that 
this was not an assessment of work value as such, and should not be so regarded. 

192 It was also Mr Appleby’s evidence in reply, that the informal arrangements entered into in 2007 were largely reflective of the 
significant increase in in-class training, as a result of the opening of the Mandurah line, which meant that Driver Coordinators 
were working mainly day-shift, and not receiving penalties normally payable on their guide roster. 

193 Mr Appleby also disputed contentions made by Ms Kent that the volume of training and assessments since 2007, have 
continued at a relatively high level.  A table prepared by Mr Appleby and set out in his supplementary witness statement, based 
on payroll records of Driver Trainee recruitment, disputes the numbers of new drivers trained as alleged by Ms Kent, with the 
recorded numbers being lower in the years 2006-10. 

194 Of some significance also, is Mr Appleby’s evidence that the new training officer position, referred to in Ms Kent’s testimony, 
will have the effect of relieving Driver Coordinators of almost all of their classroom instruction responsibilities, which will 
lead to a significant drop in their in-class training workload.  This means that their ability to earn penalties on rostered shifts 
will not be as affected as has been the case previously. 

195 Regarding Ms Kent’s evidence as to her personal income, Mr Appleby also took issue with her assertion that over the last three 
years her earnings have remained stagnant.  Based on payroll evidence, in the period 2005-06, to the first six months of 2010-
11, whilst Ms Kent’s earnings significantly increased during 2007-08, the average increase in her earnings since January 2006 
has been around 5% in excess of the relevant CPI for these years. 

196 In relation to Shed Drivers, and in particular the claim by the Railcar Driver Group for a shed duties allowance, on 
Mr Appleby’s testimony this was opposed. 

197 Reference is also made to the work of Shed Drivers in the evidence of Mr May.  He gave evidence that some eight drivers are 
presently based at the Claisebrook Depot and are rostered separately, to primarily work at the depot preparing, shunting, 
marshalling and assembling railcars rather than driving them in service. 

198 Mr May accepted that Shed Drivers are available to drive railcars in service, as relief or where required due to an emergency or 
unscheduled absence of a driver.  Mr May noted, however, that all drivers are trained and required to be able to perform the 
work undertaken by Shed Drivers.  It was Mr May’s evidence that whether a driver drives in service, or undertakes shed duties, 
is primarily a matter of personal preference. 

199 In relation to wage increases over the term of the respondent’s EO, it was submitted by Mr Farrell that the application of the 
Government Wages Policy, granting wage increases according to the Wage Price Index, accompanied by the efficiencies 
sought by the respondent, is both fair and reasonable.  Alternatively, the respondent submitted that it supported, in the absence 
of the Commission accepting its efficiency measures, CPI adjustments to the driver’s wages. 

200 There were a number of submissions made by the respondent in relation to the Railcar Driver Group claims. 
201 As interveners, it was contended that there is no capacity under s 42I of the Act for the Commission to increase the rates of pay 

prescribed by the Award and moreover, there is no basis for any retrospective adjustment to wage increases under an enterprise 
order.  These submissions were made in addition to those of a jurisdictional nature, asserting that in any event, as interveners 
the Railcar Driver Group had no capacity to influence the proceedings beyond the specific claims and counter claims made by 
the applicant and the respondent. 

202 There were a number of other submissions made by the respondent in support of other changes to conditions as set out in the 
respondent’s EO.  I do not propose to traverse those in detail, other than provide a brief summary of the contentions advanced. 

203 The respondent justified its proposed wage increases based on the Wages Price Index, on the footing that it achieved 
efficiencies in the respondent’s EO.  It necessarily follows, according to the respondent, that the Commission, in making its 
determination as to an enterprise order that is considered to be fair and reasonable, needs to undertake an evaluation of the 
relative value of the wage increases proposed, and efficiency measures sought, by the respondent. 

204 The matter of the SERA, which as noted above is a controversial issue for the railcar drivers, is proposed, according to the 
respondent, to be incorporated into the base rate.  Accordingly, it is accepted by the respondent that if this is to be achieved, 
then there should be some increase in the base rate in recognition of its incorporation.  The respondent proposes that the 
absorption of the SERA lead to a base rate increase of $30.35 per week, based on the respondent’s roster calculations, and 
adjusted by reason of its payment for all purposes, including whilst on annual leave. 

205 The respondent recognised in its submissions the importance of rostering issues in these proceedings and the extent to which 
they have led to disputation in the past.  By this application, the respondent seeks to effect some significant changes to 
rostering arrangements, to improve its operations and to eliminate what it regards as sources of difficulty in the past. 

206 The major changes sought by the respondent are a capacity to roster employees fortnightly rather than weekly; to restore the 
maximum shift length under prior industrial instruments to nine hours per shift (which will reduce the proportion of  
“make-up pay” which is a significant cost to the respondent); a capacity to extend the minimum shift length before breaks can 
be taken from four and a half to five hours; changes to the allocation of rostered days off to enable shifts to encroach on early 
hours of a rostered day off; the capacity to implement rostering changes pending the operation of a dispute resolution process; 
and the capacity to alter the period of a roster cycle in consultation with employees. 

207 The question of rostering was dealt with in particular through the evidence of Mr Fuller, the respondent’s Service Planning 
Manager for TTO.  Mr Fuller has held this position for approximately five years and his primary responsibility is to manage 
the respondent’s computerised train scheduling and rostering system, plan train schedules, consistent with the respondent’s 
contract and passenger demands, and to investigate train schedules and rosters for productivity improvements.  Mr Fuller has 
had extensive public transport system planning, scheduling and rostering experience. 
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208 Mr Fuller outlined the general process for compiling rosters.  This starts with the composition of the guide roster, which 
provides a template to enable the allocation of employees to regularly timetabled rail services.  A separate guide roster is 
prepared for each of the three depots at Claisebrook, Mandurah and Nowergup.  The guide rosters are compiled using 
passenger train timetables, train diagrams, which track a train’s movements each day, and a set of working timetables 
described as “workers”, for each railcar driver on each working day. 

209 Mr Fuller testified that sometimes, the operational roster may differ from the guide roster because of special events that may 
need to be rostered in, and also because of required maintenance services.  Mr Fuller said that part of the process of compiling 
a guide roster involves consultation with employees.  This is to ensure there is alignment with the “workers”, and as far as 
possible, issues raised by employees are taken into account. 

210 Mr Fuller commented on the proposed cl 12.7(c) advanced in the respondent’s EO.  His evidence was that this provision, in 
relation to the posting of a guide roster, reflects the fact that the respondent should have the right to propose a roster to meet its 
operational requirements, whilst taking into account the views of employees.  Importantly, in Mr Fuller’s view, employees 
should not have a right of veto over proposed rosters, as long as the process is consistent with the proposed order. 

211 Mr Fuller set out in some detail in his evidence the operation and effect of the respondent’s fatigue management process.  The 
respondent utilises FAID, which is a software programme that calculates the work-related fatigue associated with work 
periods, so that proposed rosters can be assessed for predicted fatigue and to enable fatigue to be minimised as far as possible.  
Each proposed roster is analysed using FAID, and a score, known as the “fatigue score”, is given for every hour worked 
against defined criteria.  Other urban rail transport operations use the same or similar systems. 

212 By way of background to further proposed changes sought by the respondent, Mr Fuller referred to certain rostering principles, 
which, in his evidence, were supported by research undertaken by the respondent in 2006, by way of a driver roster survey 
undertaken by an independent market research firm.  In its report of December 2006, the market research report indicated that 
there was general support for maximising the number of shifts over eight hours and minimising the number of shifts under 
seven hours. 

213 In terms of the specific changes from the Award provisions sought by the respondent, Mr Fuller made a number of 
observations.  In general, his evidence was that the changes sought will enable the respondent a greater degree of efficiency 
and also, enable a greater alignment with what research suggested is more reliable from the employee perspective. 

214 Firstly, in relation to the proposed fortnightly roster cycle, Mr Fuller said this will enable the spreading of the guaranteed 
number of working hours over fourteen days rather than a seven day cycle as presently.  Furthermore, the capacity to roster 
block days of four RDOs per roster cycle can be achieved, rather than only two RDOs on a weekly roster system. 

215 Additionally, the capacity of the respondent to roster overtime will enable changes, such as the accommodation of a special 
event, to be incorporated more flexibly.  This will reduce what Mr Fuller described as the “ripple effect”, that is, consequential 
changes to other shifts can be lessened or eliminated. Another benefit is the potential for fewer employees to be impacted by 
such changes. 

216 Mr Appleby testified that fortnightly roster cycles are not new for the respondent, having been included in the 2004 enterprise 
order, and the 2002 and 2006 Agreements. Furthermore, Railcar Drivers in both Sydney and Melbourne, operating on urban 
rail networks, do so over a 76 hour fortnight.  Accordingly, Mr Appleby’s evidence was that the amendments sought in 
clauses 12.1, 12.2, 12.3 and 16 of the respondent’s EO, are appropriate. 

217 In terms of the roster cycle period, the present rostering over Monday to Sunday is limiting in that it only provides the 
opportunity to roster weekend work over two weekends in any fortnight. This restricts the capacity of the respondent to spread 
shift penalties over the roster cycle. It is proposed to remove this requirement, presently in the Award, which will give the 
respondent some flexibility to consider moving away from the Monday to Sunday cycle, following consultation with the 
affected drivers. 

218 In terms of minimum shift lengths, the respondent proposes that the existing Award provision of a minimum of five hours for a 
shift for a full time employee remain.  The most significant change is in relation to maximum shift lengths as in the proposed 
cl 12.4.  The respondent seeks the capacity to provide a maximum rostered shift of nine hours, rather than eight and one half 
hours presently provided by the Award.  This has been a feature of past agreements. 

219 The major benefit of rostering shifts of up to nine hours, on the evidence of both Mr Appleby and Mr Fuller, is the capacity for 
the respondent to reduce the need to pay “make-up pay”.  This payment is the difference between the total duration of train 
journeys which a Railcar Driver can be allocated by his or her roster, compared to the relevant train timetables. In any roster 
cycle, there will be a residue of time which cannot be used for driving.   

220 Having the capacity to roster a longer maximum shift length will enable the possibility of the respondent scheduling an 
additional journey in any given shift, increasing the overall average hours worked, thereby making it possible to increase the 
average hours worked per fortnight closer to 80.  Mr Appleby said that in the 2009 – 10 financial year the respondent paid a 
total of $344,376 in make-up pay to employees under the Award. 

221 In terms of shift breaks, the respondent proposes to extend the period for which an employee can be required to continue 
working a shift without commencing a break, from 4 hours 30 minutes to 5 hours.  Whilst Mr Appleby described this change 
as “modest”, according to Mr Fuller, such a change will enable drivers to continue driving duties rather than obtaining earlier 
relief.  Consequentially, this will lead to fewer changeovers and reduces the number of drivers required to operate in particular, 
the morning peak hour. 

222 According to Mr Fuller, this change, if accepted by the Commission, will enable more of the timetable journeys scheduled in 
peak periods to be performed by fewer drivers.  Furthermore, changes are sought in relation to rostered days off and the ending 
of a previous shift, in the proposed cl 12.4. 
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223 Mr Appleby gave evidence that the current Award provision provides a single inflexible definition of an RDO, such that no 
part of a shift can encroach on the 24 hour period being the actual RDO, without incurring a significant overtime penalty.  As 
an alternative, the respondent proposes an option whereby if a shift encroaches on an RDO to a maximum of four hours that is 
ending between 12 midnight and 4am, no shift penalty is incurred by work on the RDO.   

224 What is proposed, however, is an extended minimum period off of 32 hours between the end of that shift and the 
commencement of the next shift.  Mr Appleby’s evidence was that the disincentive by the payment of the additional penalties 
has significantly reduced the flexibility in the allocation of night shifts into RDOs. 

225 The process for posting the operational roster will, for the first time, be prescribed by cl 12.8 of the respondent’s EO.  No such 
prescription has occurred previously.  A change will be the posting of the roster three weeks in advance rather than four weeks 
in advance, as a result of changing the roster cycle from weekly to fortnightly. The practice of posting rosters at least four 
weeks in advance imposes significant operational constraints on the respondent, according to Mr Gearon’s evidence. 

226 Furthermore, Mr Fuller testified that the respondent’s proposal to post a fortnightly roster at least three weeks in advance will 
still provide, for more than half of the shifts in the roster cycle, an effective four weeks’ notice and will give the respondent a 
considerable flexibility.  Mr Fuller said he was not aware of any other public transport provider that provides employees with a 
comparable period of notice of operational rosters. 

227 Changes to operational rosters are also dealt with in the evidence of Mr Appleby.  This in essence is described as a concession, 
as previously it has been a matter of managerial prerogative for the respondent, as long as it acts reasonably. The underlying 
principle of the change is payment for hours worked which seeks to overcome a perception, as evident in the Railcar Driver 
Group claim that employees cannot be financially disadvantaged as a result of any change to operational rosters once posted. 

228 The respondent’s provision also seeks to make clear that no daily overtime will be payable in circumstances where a change to 
a posted roster may extend a shift by an hour or so, whilst leaving the employees rostered hours at or under the standard of 
forty or as proposed eighty per fortnight. 

229 This stands in contrast, on Mr Appleby’s evidence, to the proposed Railcar Driver Group claim for a “Roster Change Penalty” 
for all shift extensions, and also changes to start and finish times of a shift.  The respondent’s proposal also sets out the process 
by which any proposed change to the roster will be assessed as reasonable, in accordance with stated criteria.  Mr Appleby’s 
evidence is that the respondent accepts in principle, that any roster changes must be reasonable however it opposes any 
capacity for employees to “veto” changes through the creation of a dispute. 

230 Mr Appleby’s evidence also referred to the respondent’s capacity to roster overtime under cl 12.4 and 12.8.  It is not conceded 
by Mr Appleby that the respondent does not already have the capacity to roster overtime under the Award rather the proposed 
arrangements make that capacity clearer. In particular, Mr Appleby refers to the flexibility to be obtained from such a 
provision, such as the rostering of a special event, and avoiding the “ripple effect”, dealt with in Mr Fuller’s evidence. 

231 In terms of overtime penalty rates, Mr Appleby’s evidence was that the proposals of the respondent largely reflect the existing 
Award arrangements.  In relation to the applicant’s claim for a penalty rate of 1.84 of the hourly base rate for weekly overtime 
and ordinary hours on Saturday shifts, this is opposed by the respondent. 

232 Mr Appleby’s evidence was that whilst the rate claimed by the applicant is consistent with prior enterprise agreements, and 
some parts of the Transwa Agreement, this was in recognition for disaggregation of wage rates which is not the position with 
the drivers, in the absence of aggregated rates in the Award. 

233 Additionally, Mr Appleby referred to overtime rates in Adelaide, New South Wales and Melbourne, where standard overtime 
rates apply for Saturday and Sunday work. 

234 The respondent also seeks to establish distinctions and clarifications, where additional hours overtime will be payable under 
cl 13.1 of the respondent’s EO and circumstances where a new proposed shift extension allowance of 0.75 hours pay at base 
rates, will be payable. 

235 Significant changes are sought by the respondent to provisions relating to sick leave.  Apart from drafting issues, the first 
major change sought is the removal of the entitlement of employees to be paid rostered penalties when on sick leave.  This 
proposal is based upon an analysis of sick leave patterns undertaken by the respondent, and the concern that the present 
provisions provide an incentive for employees to take greater levels of sick leave when rostered to work unsociable shifts. 

236 The second significant change sought, relates to the general issues of proof of entitlement to sick leave, and largely flows from 
the disputation that occurred in August and September 2010, where large numbers of Railcar Drivers absented themselves 
from the workplace and claimed sick leave. 

237 The third change relates to a requirement for employees to notify the respondent at an earlier time than present, of their 
inability to attend for work on the grounds of illness. 

238 There were other matters advanced said to be conducive of great efficiencies for the respondent. The first is a change to the 
notice of termination of employment provision, to provide for the obligation of both parties to give a minimum of four weeks 
notice of termination of employment. 

239 Other more minor changes are sought in relation to the present temporary transfer allowance, the on call allowance, some 
savings through uniform provisions, and a refinement of the current disciplinary provisions, to make them consistent with 
arrangements applicable to other employees of the respondent. 

240 There is a range of other administrative type of clauses, to which changes have been sought, to promote greater efficiency. 
241 A further broad category of changes, were those described by Mr Farrell as of benefit to employees.  It is contended that these 

should be considered favourably by the Commission when assessing the overall value of changes as proposed in the 
respondent’s EO. 
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242 The first, and perhaps most significant, relates to an increase in shift work allowances of some 16%, to standardise shift work 
rates across the respondent’s workforce. 

243 Furthermore, the respondent proposes a number of new leave provisions, including Blood / Plasma Donors Leave, Cultural / 
Ceremonial Leave, Defence Force Reserves Leave, and Emergency Service Leave, currently not in the Award, and which will 
confer benefits on the employees. 

244 There are also a number of other submissions made by the respondent concerning changes to rostering, which would be of 
benefit for the employees.  These include codification of existing practices regarding the compilation and posting of the guide 
and operational rosters; provision for mutual roster changes; the imposition of limits on rostered overtime; limits on the “ripple 
effect” of roster changes and the evening out of the allocation of shift penalties, achieved by the proposed removal of the 
requirement that roster cycles commence on a Monday and end on a Sunday. 

245 Reference is also made by the respondent to a number of agreed provisions, which in the respondent’s assessment will confer 
benefits on employees. 

246 In terms of the term of the respondent’s EO, as with the Railcar Driver Group, a two year term is supported.  It submitted that 
the maximum term under the Act will promote a degree of stability. 

Minister’s Submissions and Evidence 
247 As noted above, the Minister was granted leave to intervene in relation to the application of the Government Wages Policy to 

the terms of any proposed enterprise order.  The Minister filed written submissions and additionally, witness statements from 
Ms Berger of the Department of Commerce, and Mr McCourt of the Department of Treasury and Finance.  Ms Berger’s 
evidence dealt with two issues, they being the development and application of the Government Wages Policy and history of 
wage outcomes under the Award.  Mr McCourt’s evidence outlines the state of the Western Australian and national economies, 
and the impact of wages outcomes on the former. 

248 In the Minister’s submission, Mr Andretich contended that in proceedings such as the present matter, the Government Wages 
Policy has been regarded as a relevant consideration, as has been the issue of likely wage outcomes flowing generally to the 
public sector, as a consequence of applying its terms.  In this regard, the Minister referred to the decision of the Commission in 
Court Session in The Executive Director Department of Education at par 143. 

249 Additionally, it was contended that whilst the Wage Fixing Principles do not have application in enterprise order proceedings, 
they are relevant in relation to matters concerning work value: The Executive Director Department of Education at par 131. 

250 There was also a broad submission, similar to that made by the respondent, that the Commission should not have regard to 
outcomes arising from bargaining for other enterprise agreements, as those outcomes have turned upon their own particular 
circumstances: Civil Service Association of Western Australia Incorporated and Others (2004) 84 WAIG 2535 at par 160; The 
Executive Director Department of Education at par 105. 

251 Mr Andretich, in his submissions, outlined the terms of the Government Wages Policy, which commenced on 1 July 2009 and 
which has applied to all public sector wage negotiations, leading to industrial agreements. The submission was that the State 
Government, through the making of the policy, aims to achieve public sector wage outcomes that are industrially and 
economically sustainable. This is given effect by the maintenance of the real value of wages through the application of CPI 
adjustments. 

252 Any wage increase above CPI adjustments, is required under the policy, to be linked to efficiency measures with any increase 
above the CPI rate to be capped at the level of the Wage Price Index. 

253 Additionally, the Government Wages Policy provides that there is to be no retrospective adjustment to wages and conditions of 
employment as a general rule. 

254 The overall submission of the Minister in relation to these matters was that the Government Wages Policy leads to outcomes 
which are fair and reasonable and maintains the real value of wages in the public sector.  Furthermore, the outcomes 
contemplated are consistent with the State Government’s overall economic objectives, and maintain downward pressure on 
labour costs, and hence, the prices of the provision of government services. 

255 Considering the terms of the applicant’s and the Railcar Driver Group’s claims in these proceedings, the Minister contends that 
the wage increase sought cannot be justified outside of the terms of the Government Wages Policy, as no productivity or 
efficiency measures have been advanced in support of them.  Furthermore, it was contended by Mr Andretich, that contrary to 
the assertions made by the Railcar Driver Group, the rates of pay prescribed by the Award have generally been maintained at 
or above the rate of inflation for Perth in the period January 2006 to July 2010. 

256 An issue raised by the Minister in his submission is the potential for a flow on of any significant wage increase arising from 
these proceedings to the general public sector.  This is particularly so, as the submission went, because wages represent 
approximately 40% of State Government expenses. 

257 On the broader economic front, the Minister submitted that both the Western Australian and the national economies are 
recovering from the economic slowdown of 2008 – 2009.  In particular for the national economy, the Reserve Bank of 
Australia forecasts gross domestic product to grow by 3.5% in 2010 – 2011, 3.75% in 2011 – 2012 and 4% in 2012 – 2013. 

258 In the case of the Western Australian economy, the broad submission of the Minister was that the outlook for growth in the 
State economy is positive, although the stronger sector is mining and resources, with patchy conditions in some other different 
sectors of the economy. 

259 In terms of the State Government’s budget position, the general submission of the Minister was that the State Government does 
not have the financial capacity to pay increases beyond the terms of its Wages Policy.  Whist reference is made to the operating 
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surplus of $831,000,000 in 2009 – 2010 there also has been a significant cash deficit of $867,000,000, arising from significant 
capital expenditure. 

260 Additionally, in the period ahead, the State Government is required to make significant investment in social and economic 
infrastructure in order to accommodate the State’s population growth and to encourage further economic development.  The 
importance of maintaining healthy State budget surpluses is emphasised in the Minister’s submission, so as to avoid the 
requirement to increase borrowings and hence, interest costs. 

261 In a supplementary submission, following the release of the 2010 – 11 Mid-year Financial Projections Statement on 
17 December 2010, the Minister contended that whilst there have been some revisions to the economic and financial 
projections outlined in Mr McCourt’s evidence, the key themes remain largely the same.  In particular, it is noted that despite 
the improvement in the overall financial position for 2010 – 2011, relative to the Budget projections, the State Government’s 
revenues will come under increasing pressure as a result of the State’s decreasing share of the national GST revenue, combined 
with substantial economic and social infrastructure investment. 

262 Whilst general economic conditions have improved since the Budget, risks remain to the global economic outlook.  
Furthermore, with State Government revenues increasingly coming from mining royalties is the issue of the corresponding 
sensitivity to exchange rate movements against the US dollar. 

263 In his further submission, the Minister contended that despite the general improvement in economic conditions in the State for 
2010 – 2011, any significant wage increase as claimed by the applicant has potential for flow on through the total public sector, 
potentially putting pressure on the projected surpluses for 2010 – 2011 and 2011 – 2012. 

Consideration 
264 Before considering the merits of the specific contentions of the parties and interveners, in light of the significant body of 

evidence adduced in these proceedings, there are some threshold issues to be considered.  I deal with those issues now. 
Statutory Scheme 
265 Section 42I of the Act, empowering the Commission to make an enterprise order, is contained within Division 2B of Part II, 

dealing with industrial agreements.  Section 42I relevantly provides as follows: 
“42I. Commission may make enterprise orders 

 (1) If —  
    (a) the Commission declares under section 42H that bargaining has ended between 

negotiating parties; or 
    (b) the person to whom a notice is given under section 42(1) does not respond to the 

notice within the prescribed period or responds with a refusal to bargain, 
   the Commission may, upon an application under subsection (2), make an order (an 

enterprise order) —  
    (c) providing for any matter that might otherwise be provided for in an industrial 

agreement to which the negotiating parties referred to in paragraph (a), or the 
initiating party and the person referred to in paragraph (b), were parties, 
irrespective of the provisions of any award, order or industrial agreement already 
in force; and 

    (d) that the Commission considers is fair and reasonable in all of the circumstances. 
 (2) An application for an enterprise order may be made — 

     (a) where subsection (1)(a) applies — 
   (i) if the negotiating party in respect of whom the declaration was made is 

not an organisation or association of employers, by the negotiating party; 
and 

   (ii) if the negotiating party in respect of whom the declaration was made is 
an organisation or association of employers, by an employer who is a 
member of the negotiating party; 

  and 
     (b) where subsection (1)(b) applies —  

(i) if the initiating party is not an organisation or association of 
employers, by the initiating party; 

   (ii) if the initiating party is an organisation or association of employers, by 
an employer who is a member of the initiating party. 

 (3) An application for an enterprise order may be made —  
    (a) where subsection (1)(a) applies, within 21 days after the making of the 

declaration; and 
    (b) where subsection (1)(b) applies, within 21 days after the end of the prescribed 

period. 
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 (4) Without limiting section 32A, the Commission may exercise its powers of conciliation in 
relation to a matter even if an application for an enterprise order has been made in relation 
to the same matter.” 

266 Furthermore, ss 42J and 42K of the Act are also relevant.  Section 42J sets out the effect of an enterprise order made by the 
Commission, and s 42K deals with the term of an enterprise order, which is limited to a maximum of two years from its 
commencement. 

267 It is plain from the terms of s 42J(3) that once made, an enterprise order is to be given primacy over any existing award or 
industrial agreement, extending to and binding those subject to the enterprise order. 

268 That the terms of s 42I are within Division 2B of the Act is of some significance.  This is because enterprise order proceedings 
are part of the process of agreement making under the Act, whereby the Commission is ultimately called upon to resolve a 
dispute, by the making of an order. 

Approach to Section 42I Applications 
269 The general nature of s 42I proceedings was canvassed by the Full Bench in Hanssen.  In this case the Full Bench analysed the 

statutory scheme, commencing with the objects of the Act.  The Full Bench observed at pars 81 – 84 as follows: 
81 This illustrates the fact that the Commission is a participant in processes under Part II Division 2B in 

certain circumstances, including the circumstances which obtained here.  In making an enterprise 
order, it is trite to observe, the Commission must act according to equity, good conscience and the 
substantial merits of the case without regard to technicality or legal forms (see s26(1)(a)). 

82 Further, a s42I(2) application is not an inter partes matter of the kind referred to in the authorities cited 
above.  An application under s42I(2) is not a cause of action nor does it relate to a cause of action or a 
suit.  It is an act of arbitration dealing with the future rights of the parties akin to the award-making 
power.  The Commission, in making its decision, is required to have regard for the interests of the 
persons immediately concerned, whether directly affected or not, and, where appropriate, for the 
interests of the community as a whole (see s26(1)(c)).  That illustrates that the proceedings are not 
inter partes.  In addition, there are matters such as the state of the national and state economy and the 
need to encourage employers and employees and organisations to reach agreements appropriate to the 
needs of enterprises and the employees in those enterprises.  There are also matters such as the need to 
facilitate the efficient organisation and performance of work according to the needs of an industry and 
enterprises within it, balanced with fairness to the employees in the industry and enterprises are 
required to be adverted to.  (These matters need to be adverted to pursuant to s26(1)(d)(i), (ii), (iii), 
(vi) and (vii) respectively).  There are other matters, too, under that section which the Commission is 
required to take into account which are not directed necessarily to the interests of the parties to the 
application before the Commission. 

83 It will be clear from the outline of the objects of the Act, and the manifestation of them in Part II 
Division 2B of the Act, that the Division provides a scheme for the parties to reach agreements, inter 
alia, in enterprises by collective bargaining, the end result of which bargaining is an agreement which 
can be registered and which is then enforceable pursuant to the Act.  The Commission has a role in the 
process by conciliation and arbitration.  Finally, if the bargaining process is not successful, a party 
who is a negotiating or initiating party in the bargaining process, for such an agreement, may invoke 
the Commission’s jurisdiction to make an order as it were, in lieu of the agreement, but enforceable as 
if it were an award.  It is noteworthy that an enterprise order enables the Commission, in the proper 
exercise of its discretion, to stand in the shoes of the parties and make an order providing for any 
matter that might otherwise be provided for in an industrial agreement, had it been reached by the 
parties, we would add.  Further, the order must be one considered fair and reasonable in all the 
circumstances by the Commission and the making of which was considered fair and reasonable.  What 
the Commission is doing, however, is confined to the completion of the agreement process which a 
party or the parties commenced themselves and were unable or unwilling to complete.  Thus, the 
application for an enterprise order is part of a process where the parties have the carriage of it in order 
to reach an agreement but where the Commission can intervene by conciliation and/or arbitration at 
any time to resolve the dispute and the process.  In the end, an enterprise order is an order made to 
resolve a dispute.  The ability to apply to the Commission under s42I(2) and (3) is to enable the 
Commission at the behest of a party to fulfil its major role to resolve disputes as part of the end of the 
process commencing with an initiative in bargaining to achieve an industrial agreement.  The 
entitlement to make such an application as that under s42I(2) is not the only way in which the matter 
can come to the Commission.  It is an application to resolve a dispute and is a procedural step.  It is 
not the enforcement of a remedy, nor is it the pursuit of a right conferred anew on it apart from the Act 
(see also the power of the Commission to intervene under s32, s32A and s44 of the Act). 

84 The process is about agreeing, and, in the absence of agreeing, determining rights and obligations 
arbitrarily and industrially.  S42I(2) and (3) are part of that process and one step in it.  The matter 
cannot therefore be characterised as a cause of action which depends on its being pursued within a 
specific time for its validity.  It is a mere procedural prescription in a continuing process commenced 
under s42 of the Act.  Therefore, such an application cannot be characterised as or in the manner of a 
cause of action or suit in the courts, and certainly not one which is void ab initio if not commenced 
within a prescribed time.  Further, s42I(3) does not prescribe a limitation to the invocation of a 
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remedy such as a statute of limitation does.  The section is part of a dispute resolution process based 
on agreements and ultimately resolvable by an enterprise order or by s32 or s44 conciliation and/or 
arbitration.  No new right, in any event, is created other than a procedural right to seek resolution of 
the process where no agreement has been reached according to statutory prescription.  Accordingly, 
quite clearly, s27(1)(n) of the Act can be used because s42I(3)’s prescription of a time limit is a 
“prescribed time” within the meaning of s27(1)(n) and within the meaning of the word “prescribed” as 
defined in s5 of the Interpretation Act 1984 (as amended).  S27(1)(n) reads as follows:- 

“(1) Except as otherwise provided in this Act, the Commission may, in relation to any 
matter before it — 
… 

(n) extend any prescribed time or any time fixed by an order of the Commission;” 
270 Further, at pars 109-111 the Full Bench said: 

109 The terms of such an order are limited.  They are limited to providing for any matter that might 
otherwise be provided for in an industrial agreement to which the initiating, negotiating or other 
prescribed parties were parties.  Also, the Commission can only make provision in the order for 
matters which the Commissioner considers fair and reasonable in the circumstances.  In our opinion, 
that clearly means that the Commissioner stands in the shoes of the parties and constructs, in lieu of an 
industrial agreement, orders which are in the same terms as such agreement were it reached and 
contained fair and reasonable conditions.  The role of the Commissioner is therefore to determine also 
whether there should have been an agreement and what matters the enterprise order, in its place, ought 
to provide for, asking himself whether it is fair and reasonable to make the order sought, in all of the 
circumstances, therefore.  The Commissioner must make a finding, therefore, that there are matters 
which might otherwise have been provided for in the agreement between the prescribed parties, and, 
second, that the Commissioner considers it fair and reasonable to make the order, in all of the 
circumstances.  There are only two steps in the process.  This, of course, means that the Commissioner 
must consider and apply s26(1)(a), s26(1)(c) and, if applicable, s26(1)(d).  It is inevitable that one of 
the circumstances to be considered will almost always be whether the terms sought are fair and 
reasonable and therefore the two considerations contained in s42I(c) and (d) were, to some extent, 
overlapped.  It is also fair to say that, if the terms of the order sought might have been contained in an 
agreement between the parties, which has to be found before the Commissioner can proceed, then that 
sort of finding may often go a long way to determining whether the terms are fair and reasonable and 
whether even sometimes it is fair and reasonable to make the enterprise order sought.” 

271 Thus, the proceedings leading to the making of an enterprise order, are akin to the arbitration of an award and involve the 
Commission standing in the shoes of the parties, and making an order in respect of matters that may have been agreed by the 
parties to any proposed industrial agreement, and which the Commission considers to be fair and reasonable.  This is plainly a 
two step process. 

272 The general approach to s 42I of the Act was affirmed by the Full Bench in Sealanes (1985) Pty Ltd v The Shop, Distributive 
and Allied Employees’ Association of Western Australia, and Others (2004) 84 WAIG 3158. 

273 As noted from the terms of s 42I, the Commission is required to do two things.  Firstly, consider whether the issues for 
consideration in the enterprise order proceedings are “matters” that might otherwise be provided for in an industrial agreement 
to which the negotiating parties were a party.  Secondly, that any order containing such matters is fair and reasonable in all of 
the circumstances. 

274 A further issue is the construction of s 42I(1)(c) of the Act, which has arisen in these proceedings in relation to the status of the 
Railcar Driver Group as an intervener. 

Role of Interveners and Section 42I(1)(c) Act 
275 As noted above, it is contended by the respondent, and supported in submissions of the Minister, that as the Railcar Driver 

Group are not a negotiating party, nor an association or organisation for the purposes of the Act, they have no capacity to 
expand the terms of the enterprise order sought beyond those contested by the applicant and the respondent.  This is so, as the 
argument was put, because they are not terms that might otherwise have been provided for in an agreement between the 
applicant and the respondent, for the purposes of s 42I(1)(c) of the Act. 

276 The Minister, albeit traversing somewhat outside of his remit in terms of the limited intervention granted to him, made 
submissions along similar lines.  The Minister contended that the Railcar Driver Group has no status under the Act.  As such, it 
is not able to engage in negotiating binding industrial agreements or to apply for a variation to an award under s 40 of the Act. 

277 Further, the Minister submitted that as an intervener, the Railcar Driver Group should only be allowed to support or oppose the 
positions adopted by the  applicant or the respondent, and should not be permitted by the Commission to the expand the issues 
to be determined in these proceedings: Re State Administrative Tribunal; Ex parte McCourt (2007) 34 WAR 342. 

278 In this case, the Railcar Driver Group did not wish to become parties to the proceedings, even after their application for leave 
to intervene was granted by the Commission.  This is despite the fact that in earlier proceedings, leading to the interim order, 
the Railcar Driver Group was joined as parties to the proceedings, individually.  Furthermore, the Railcar Driver Group cannot 
seek to vary the Award from these proceedings for two reasons. 

279 Firstly, this application is made under s 42I of the Act seeking the making of an enterprise order.  An application to vary an 
award must be made under s 40 of the Act, and comply with the procedural requirements of s 29A of the Act.  Whilst there can 



716 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

be a variation to an award arising from proceedings under s 44 of the Act, and there are s 44 proceedings still on foot involving 
the parties to this application and the Railcar Driver Group, it is not appropriate to use submissions and evidence led in these 
proceedings for those purposes. 

280 There may also be difficulties in seeking to vary the Award as the Railcar Driver Group are not an organisation bound by the 
Award and hence they do not have standing under the Act to seek to vary it. 

281 As to the scope of the intervener’s role, for the following reasons, I am not persuaded by the submissions of the respondent and 
the Minister, that the role of the Railcar Driver Group, as an intervener, is as limited as has been contended. 

General Principles 
282 The capacity to intervene is created by statute.  Historically, it has existed in only limited jurisdictions and on a limited basis. 
283 The admiralty jurisdiction has allowed intervention where a person has a substantial interest to protect, but only to the extent 

required to protect the interest and only in order to raise defences open to the parties.  Similarly in probate, a person whose 
interest might be affected by an action has been permitted to intervene but had to take the cause as it was at the time of 
intervention. Intervention was permitted on an even more limited basis in the matrimonial causes jurisdiction. (See Hutley JA 
in Corporate Affairs Commission v Bradley (1974) 24 FLR 44 at 47 – 51 and Debelle J in Hocking v The Southern Greyhound 
Racing Club Inc (1993) 61 SASR 213 at 219 – 220.) 

284 The restrictive view of the role of an intervener with respect to intervention generally in civil proceedings is illustrated by 
Debelle J in Hocking at 221: 

“One of the privileges of a party is the right to define the issues…I do not think that an intervener has that right.  
Instead, he must take the issues as he finds them subject only to the right to protect his own interests. 
As in the cases of interveners in Admiralty jurisdiction, the Corporation’s intervention is to protect its interests.  
It is, therefore, appropriate in the case of the Corporations intervention to apply the principles limiting the 
extent to which an intervener can participate which have been developed in the Admiralty and Probate 
jurisdictions.” 

285 In Hocking King CJ said at 216: 
“Neither the general concept of intervention as understood in the jurisdictions in which it exists, nor the words 
of the section “right to intervene and be heard in”, provide support for the argument that the Corporation may 
raise issues not raised between the original parties…The Corporation, when exercising its right … to intervene 
in the action of another, must be limited to the support of or opposition to the claims and issues raised by the 
existing parties to the action.” 

286 Similar statements regarding the role of the intervener have been made by the Court in Re State Administrative Tribunal at 
par 41: 

“…in the absence of any statutory intention to the contrary, an intervener, unlike a party, will ordinarily be 
allowed only to support or oppose a position contended for by one or other of the parties to proceedings and 
will not be permitted to expand the issues to be decided. “ 

287 It is of importance in the present matter, that the Court in the quote above recognised the role of statutory context, which I will 
come to shortly.  

288 Significantly, the Court also said at par 38 that the discretion to grant leave to intervene is, in its terms, unconfined. In that 
regard, reference was made to observations of Mason J in Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 
CLR 24 at 40 where it was said: 

“…where a statute confers a discretion which in its terms is unconfined, the factors that may be taken into 
account in the exercise of the discretion are similarly unconfined, except in so far as there may be found in the 
subject matter, scope and purpose of the statute some implied limitation on the factors to which the decision 
maker may legitimately have regard…” 

289 For this reason, the Court, at par 42 had specific regard to the objectives of the SAT Act, including minimising costs and 
avoiding delay. 

290 Debelle J in Hocking at 221 refered to the rationale for an intervener having a limited role in proceedings: 
“There are sound reasons of policy for restraining the extent to which an intervener can participate in an action 
instituted by others.  Generally speaking, the initial protagonists know the ambit if their dispute and the issues 
they wish the Court to determine.  Courts are concerned to limit participation by interveners lest that 
participation extend the issues beyond those which the initial parties have defined and so increase the time and 
the action and thereby increase the cost to be incurred by the parties.  That concern was expressed by the Court 
of Appeal in New South Wales in Tindle v Ansett Transport Industries (Operations) Pty Ltd (1990) 21 NSWLR 
492 at 497: 

It is most unusual to permit individuals or corporations who are not parties to participate in the 
resolution of the issues joined between parties to proceedings in a court.  It is unusual precisely 
because the purpose of pleading and of modern court procedure is to ensure that issues are refined 
and defined so that they can be resolved with accuracy, fairness and efficiency.  The participation of 
interveners tends to be discouraged because of the addition of time and cost which their intervention 
occasions and because they issues which they may wish to argue may not infrequently broaden the 
ambit of the court’s inquiry as the parties to the proceedings wish to confine it.” 
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Intervention in Industrial Matters 
291 Typically, the role of the intervener in industrial matters has been interpreted more broadly than in other jurisdictions.  Not 

only are industrial tribunals not courts of pleadings, but they are often dealing with the creation of future rights and obligations, 
rather that the ascertainment and enforcement of existing obligations, as in strictly judicial proceedings.  These are important 
distinctions for present purposes. 

292 A clear statement of the different approach was made by Mason J in The Queen v Ludeke; Ex parte The Customs Officers 
Association of Australia (1983) 155 CLR 513 at 522-523.  After referring to the general principle applied in the United States 
and in constitutional cases in Australia that intervention be allowed only where the applicant has a legal interest to protect, 
Mason J stated: 

“No doubt the [Australian Conciliation and Arbitration] Commission in exercising its discretion…will pursue a 
somewhat similar approach, making due allowance for the circumstance that it is a tribunal, not a court, and 
that the nature of the determinations which it is called upon to make in the sphere of industrial relations will 
require some reformulation of what is a relevant or necessary interest for the purpose of intervention.  An 
interest which in its nature is inadequate to support intervention in legal proceedings in a court may be 
sufficient to support intervention in a matter of industrial arbitration before the Commission.” 

293 Although this noted difference relates to the interest required to intervene rather than the scope of intervention allowed, it is a 
clear indication of the need to take a different approach to intervention in industrial matters. 

294 This different approach is marked, in particular, by the emphasis on natural justice.  The rules of natural justice require that 
where a person’s rights will be affected by an order of the Commission, they must be given a full and fair opportunity to be 
heard.  Gibbs CJ in Ludeke at 519 to 520 said: 

“…it is clear that notwithstanding the wide discretion in matters of procedures given to the Commission … the 
Commission is bound to observe the rules of natural justice.  That means that a person whose rights will be 
directly affected by an order made by the Commission must be given a full and fair opportunity to be heard 
before the order is made.” 

295 In Re Media, Entertainment and Arts Alliance and another; Ex parte Arnel and others (1994) 179 CLR 84 Mason CJ, Brennan, 
Dawson and Gaudron JJ at 88-89 said: 

“The award making power of the Commission is not restricted by the relief claimed or the demands made by 
the parties.  It is, however, confined by the rules of procedural fairness.  And prima facie at least, the decision 
of the Full Bench with respect to differential rates was reached in circumstances where the parties were denied 
an opportunity to be heard on that aspect of the various matters in issue.” 

296 See also The Australian Liquor, Hospitality and Miscellaneous workers Union v Burswood Resort (Management) Ltd and 
another (1996) 76 WAIG 1281. 

297 In Ludeke Mason J at 526 referred to the “high importance and urgent need to settle industrial disputes”.   His Honour then said 
at 527: 

“Indeed, the principal object of intervention is to ensure that all interested parties will participate in a single 
resolution of a controversy instead of being relegated to a resolution of the controversy in several proceedings.  
It is the attainment of this object that justified intrusion into the litigant’s right or interest in pursuing his 
proceedings as he chooses to constitute them.” 

298 In Re Australian Education Union and Others; Ex parte State of Victoria and Another (1994) 58 IR 1 the Industrial Relations 
Court of Australia also considered the rationale for allowing intervention in an industrial matter (under s 470 of the former 
Industrial Relations Act 1988 (Cth)).  The court stated, as a preliminary consideration at p 7, “The legislature having left the 
Court’s discretion otherwise unfettered, the Court should not itself impose fetters” then went on to consider the rationale for 
allowing intervention.   

299 The Court referred to United States Tobacco Co v Minister for Consumer Affairs (1988) 20 FCR 520, which dealt with an 
application to join proceedings as an amicus curiae, indicating that the rationale for allowing an intervener or amicus curiae to 
participate in proceedings is the same.  The Court cited United States Tobacco Co as follows: 

“Nevertheless, a court has an inherent or implied power, exercised occasionally, to ensure that it is properly informed of 
matters which it ought to take into account in reaching its decision.  Particularly is this so in judgments which may affect 
the community generally or persons other than parties who are before it. (534) 
The general principle is that the parties are entitled to carry on their litigation free from the interference of persons who are 
strangers to the litigation.  But there is an overriding right of the court to see that justice is done.  An amicus may be heard if 
good cause is shown for doing so and if the court thinks it proper.  Nothing in these reasons should be understood to delimit 
or restrict the availability or effectiveness of this valuable tool. (536)” 

300 The Court then listed considerations relevant to whether a party will be given leave to intervene. This included the nature of 
the interest; the assistance the court is likely to derive from the intervention; and the effect of the intervention on the parties 
including whether the intervention will increase costs for the parties or raise issues the parties are not ready to meet. 

301 In this case the proper scope and construction of provisions of the Act in ss 6, in particular (a), (af) and (ca), 26(1) and 
42I(1)(c) are important in considering the role of the Railcar Driver Group as an intervener as a part of the statutory context 
under which the intervention power is exercised by the Commission.  In many respects, the circumstances of this particular 
case are unique. 
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302 I have already set out parts of Division 2B of Part II of the Act above. For the purposes of the first step required by s 42I(1) the 
Commission, if it decides to make an enterprise order, is by s 42I(1)(c), empowered to provide for “any matter” that might 
“otherwise” be provided for in an industrial agreement between the parties.  In my opinion, it is placing an overly restrictive 
construction on s 42I(1)(c) to limit the scope of the Commission's capacity to make an enterprise order, only to those specific 
claims and counter claims advanced by the negotiating parties, who are parties to the proceedings for an enterprise order. 

303 In my opinion, the focus of this provision is on “matters” that might be contained in an industrial agreement, which of course, 
include industrial matters as defined in s 7 of the Act.  By the plain words of that definition, this is a broad range of matters.  
Furthermore, it is the case that there is no necessity for all of the subject matter of an industrial agreement, to be industrial 
matters, so long as at least some of the matters contained in an industrial agreement can be so characterised:  Hanssen at 
pars 272-277. 

304 In my view, it is incontestable that the matters advanced by the Railcar Driver Group, in their “Log of Claims”, being wages 
and conditions of employment, are industrial matters as defined in s 7 of the Act.  The subject matter of the claims and 
counterclaims of the applicant and respondent are also incontestably industrial matters for the purposes of the Act.  These are 
plainly matters that may be provided for in an order of the Commission made under s 42I of the Act.   

305 Even if one were to adopt the more restrictive approach to the role of interveners in civil proceedings referred to in the 
authorities above, then what the Railcar Driver Group have raised are limited to the subject of the proceedings, that being 
matters that may be included in an enterprise order pursuant to s 42I of the Act.  

306 Additionally, the Railcar Driver Group, as interveners, and employees of the respondent covered by any enterprise order 
arising from these proceedings, are persons who will be directly affected by the outcome of the proceedings, as will the 
applicant and respondent, as parties principal.  Indeed and importantly, they are the subject of the proceedings, as no other 
employees are to be directly affected.  It is therefore, entirely consistently with Ludeke, appropriate that they be heard fully in 
relation to the matters that may be the subject of an order of the Commission, arising from these proceedings. 

307 Furthermore and importantly, in terms of the proper construction to be placed on s 42I(1) of the Act, by s 26(2) of the Act, it is 
provided that “in granting relief or redress under this Act the Commission is not restricted to the specific claim made or to the 
subject matter of the claim.” There is nothing in s 26(2) to indicate that the wide scope of that provision should be read down, 
having regard to the specific terms of s 42I.  There is nothing in s 42I of the Act, in the sense that an application for an 
enterprise order will contain “specific claims” or the “subject matter of the claim”, that the general power in s 26(2) available 
to the Commission cannot have application in proceedings of this kind. 

308 This reinforces the width of the discretion given to the Commission in dealing with the industrial matter before it.  Similarly, it 
also reinforces the observations of the Court in Ludeke, to the same effect, in relation to the role of interveners. 

309 It is clear from the terms of s 26 read as a whole that it is to apply to all proceedings before the Commission, and in my 
opinion, it would require very plain language in another provision of the Act, to exclude its operation.  An example of the 
express exclusion principle, is s 26(1a), which provides that the terms of s 26(1)(d) do not apply to proceedings before the 
Commission under s 50A of the Act. 

310 That is not to say, however, that the terms of s 26(2) of the Act, operate in an unfettered manner.  In my opinion, there is still 
some necessary nexus required to be demonstrated between the terms of the Commission’s order in any particular matter 
before it and the relief claimed by a claimant.  In dealing with such claims by a claimant in any proceedings, the Commission 
may grant redress or relief on a different basis to that claimed. 

311 For example, a claim by a claimant for an increase in wages by a certain amount, may lead to an order granting a lesser or 
greater amount.  Alternatively, a claim in relation to payment for an amount of money by reason of an allowance for a 
disability may be dealt with by the Commission by the making of an order providing for different relief, such as the provision 
of protective clothing in respect of any such disability:  Re Application by the Australian Workers Union, WA Branch (1981) 
61 WAIG 628. 

312 Thus, to the extent that the applicant and respondent have advanced a range of different claims in these proceedings for an 
enterprise order, regarding wages and conditions of employment, to the extent that the Railcar Driver Group has also advanced 
“claims” in relation to such matters, that is wages and conditions of employment, then in my opinion, the Commission can 
have regard to the contentions of the intervener as they bear upon those claims, and as governed by s 26(2) of the Act. 

313 This is, however, controlled by the terms of s 26(3) of the Act, such that the Commission, if it intends to take into account any 
matter or information not raised before it in proceedings, in determining those proceedings, is obliged to afford the parties 
concerned an opportunity to be heard as to those matters. 

314 All of these statutory provisions must also be applied consistent with the objects of the Act in particular s 6(a), (af) and (ca).  
Fair and Reasonable 
315 As to the second element in making an enterprise order, the Commission is required, by s 42I(1)(d) of the Act, if it decides to 

make an enterprise order containing the specified matters, to do so on terms that are “fair and reasonable”.  In my view, the 
statutory requirement imports an objective test as to fairness and reasonableness. This must of course, be read subject to the 
overriding requirement imposed on the Commission by s 26(1)(a), to decide the matter according to equity and good 
conscience and the substantial merits of the case.   

316 It perhaps needs to be restated, that the requirement to decide matters according to equity and good conscience, means 
according to my good conscience:  Perth, Fremantle, and Suburban Bread Carters’ Industrial Union of Workers v Coastal 
Master Bakers’ Industrial Union of Employers (1903) WAAR 71 per Parker J; Metropolitan Shop Assistants’ and Warehouse 
Employees’ Industrial Union of Workers v Foy & Gibson Pty Ltd (1912) 11 WAAR 113 per Burnside J. 
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317 Additionally, it is trite that the application of this overall obligation on the Commission under s 26(1)(a), is also to be read 
consistent with the objects of the Act in s 6 and also the relevant provisions of s 26(1)(d). 

318 The requirement for the Commission to be satisfied that, in all the circumstances, the terms of an enterprise order are fair and 
reasonable, begs the question as to how such an assessment is made.  Accepting that the test is an objective one, the question 
arises, as was put by the Commission to the parties during the proceedings, fair and reasonable relative to what?    

319 This issue was raised in the context of the submissions by the respondent and the Minister, eschewing any notion that the 
principle of comparative wage justice, as advanced by the applicant, can be revived.  In this respect, as noted, reference was 
made to the observations of Scott C in Civil Service Association where at par 160, the Commissioner made the observation that 
in relation to community movements there must be some caution and that comparative wage justice is not available as a basis 
for salary increases. 

320 In my view, with respect, those observations need to be considered in context.  In the matter before the Commission in those 
proceedings, consideration was being given to the terms of an industrial agreement to cover the entire public service in this 
State in proceedings under s42G of the Act, in relation to matters about which the parties could not agree. Taken in context, the 
Commission’s observations in that matter must be seen consistent with the circumstances of that particular case. 

321 Similarly, the observations of the Commission in Court Session in The Executive Director Department of Education at 
para 175, are to be considered in context and are distinguishable.  In that case there was an attempt by the applicant to use 
disparate occupational groups for comparative purposes. 

322 If the observations of Scott C in Civil Service Association were intended to have broader application, as a matter of general 
principle, then with respect, I disagree with them.  There is no statutory foundation for such a broad assertion, under the Act.  It 
is true that notions of comparative wage justice in the strict sense, have long since passed their zenith, when, some decades 
ago, it was a central pillar of principle in relation to centralised wage determination by industrial tribunals in Australia. 

323 With the evolution towards bargaining at the enterprise level, from the early 1990s, far greater focus is now paid to the 
negotiation of terms and conditions of employment directly between the parties at the enterprise level. Within this framework, 
awards are regarded more as a safety net, underpinning bargaining outcomes, which are given lawful effect by registration as 
industrial agreements under State and federal legislation. 

324 That is not to say, however, and in my opinion it would be quite wrong to conclude, that in an appropriate case, having regard 
to the particular circumstances arising, no regard can be had to terms and conditions of employment that may apply to the same 
or similar occupations to those under consideration in any particular case, elsewhere.  To turn a blind eye to that factor, in a 
situation where comparisons may be relevant, would in my opinion, be at odds with considering a matter according to the 
equity, good conscience and the substantial merits of the case, which by s 26(1)(a) of the Act, the Commission must do in 
exercise of its jurisdiction. 

325 The weight to be given to such a factor will be entirely dependent upon the circumstances before the Commission.  Particularly 
in proceedings such as these, where the Commission’s Wage Fixing Principles do not apply, and where the Commission 
effectively “stands in the shoes of the parties” in determining the terms of an order which are fair and reasonable, for the 
Commission to do so with its eyes completely closed as to developments elsewhere, where those circumstances have been 
raised as a central issue by a party to the proceedings, would be wrong in my view. 

326 To adopt this approach, and to foreclose consideration of terms and conditions operating in like circumstances, would be to fail 
to have regard and to apply, the relevant provisions of the statute.  The Commission needs to be cautious in not imposing any 
artificial gloss upon the statutory obligations placed on it by the Act, in the discharge of its jurisdiction and powers, merely 
because that may be consistent with the desired outcome of a party to proceedings. 

327 The Commission’s overarching statutory duty is to enquire into and deal with industrial matters referred to it, having regard to 
the full requirements of the Act, primarily in accordance with equity, good conscience and the substantial merits of the case 
before it. 

328 It is to be noted that even in Hanssen in the decision of Gregor C at first instance, Construction, Forestry, Mining and Energy 
Union Western Australian Branch v Hanssen Pty Ltd Project Management (2003) 83 WAIG 3220, whilst disavowing the 
concept of comparative wage justice in considering the terms of the building industry enterprise order before him, Gregor C 
concluded at par 27 that the terms and conditions of the proposed order were “not greatly less or more than might be expected 
by a contemporary building industry employer working on building works in the central business district of the city”. 

329 Gregor C in reaching that conclusion, informed himself of those matters by examining building industry industrial agreements 
registered in this Commission and the then Australian Industrial Relations Commission. 

330 On appeal the Full Bench held that this approach, that is Gregor C informing himself in this way without giving the parties an 
opportunity to be heard, was in error and fell foul of s 26(3) of the Act.  This was an error of law which was fatal to the validity 
of the enterprise order made by the Commission, and led to the order being quashed. 

331 However, on any examination of Hanssen there was to a degree, a comparative assessment made by the Commission, in 
reaching the view that the proposed enterprise order in that case, was “fair and reasonable” for the purposes of s 42I(1)(c) of 
the Act. 

332 Further consideration of these matters was given by the Full Bench of the Commission in Sealanes. 
333 This matter involved an appeal from a decision of the Commission at first instance, making an enterprise order binding the 

appellant and the respondents engaged in the industry of storage and distribution of foodstuffs.  The appeal essentially turned 
on a challenge to that part of the enterprise order made by the Commission, awarding a wage increase of $100 per week to the 
affected employees. 



720 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

334 Comparisons between the affected employees and other employees of employers in the same industry, featured prominently in 
the proceedings before the Full Bench.  In his decision, Sharkey P, (Wood C generally agreeing) concluded that it was 
appropriate to have regard to comparative awards and agreements covering employees in the same industry as the appellant.  
Sharkey P, at pars 170 – 179, observed as follows: 

“170 By that ground it is alleged that the Commissioner used comparatives, awards and agreements to justify 
an increase in the payment for ordinary hours of work when that increase should only have been 
considered in terms of Sealanes’ capacity to pay in relation to the business it carries on and the 
competition it faces in the market place. 

171 The capacity to pay is one of the factors which the Commissioner is bound to consider in this case in the 
capacity of its competition, for the reasons which I have expressed above (see s26(1)(d)(iii) of the Act).  It 
may be a determining factor, as any factor may be, but, in this case, it is not. 

172 The Commissioner did use comparative awards and agreements to justify an increase in wages and was 
entitled to use them. 

173 In my opinion, the Commissioner was entitled to have regard to what was paid to employees of the same 
and similar classifications employed in Foodlink, which was admitted by Mr Power to be a competitor of 
Sealanes, and to compare awards and agreements and reach a conclusion about the application by 
comparing it with other persons who might be established to have been competitors or who were engaged 
in the same industry as well.  Rand, Clelands, P & O and Foodlink were, on the evidence, in the same 
industry.  More relevantly and importantly, they were subject to the awards and parties to EBAs 
registered in this Commission. 

174 The enterprise order is confined to 13 employees. 
175 I also observe that it was accepted that a number of other employers described as competitors are subject 

by common rule to the same award. 
176 Therefore, what they pay to their employees in the same or similar classifications is relevant.  Some 

attempt was made to distinguish employers said to be competitors, on the basis that they were multi-
national companies or companies which were members of multi-national groups, or subsidiary companies 
in them. 

177 Other attempts were made to distinguish competitor employers and in the same industry on the basis that 
they did not sell or buy goods but stored them for other people and distributed them for others. 

178 No distinction was attempted on the basis that the drivers and storemen and freezer workers and other 
employees did substantially the same work in all of the relevant enterprises although, in one premises 
forklifts were used more than in Sealanes premises.  However, substantially, the classifications in each 
were the same.  In this case, the enterprises involved relevantly the similar organisations engaged in the 
collection by truck, the storage, the picking and loading of goods and the distribution of goods by truck 
afterwards, either by sale or by delivery to or for their owner.  Thus, agreements and the conditions under 
them entered into by the persons under the same award who are competitors of Sealanes and who carry on 
similar or comparable enterprises, are entirely relevant and should have led to the conclusion that the 
AWAs produced a base wage at the lower end of what was paid for warehouse and distribution 
employees subject to other industrial instruments to which I have referred above. 

179 One of the strongest points of comparison was the industrial agreements made between the unions, 
Sealanes, Rands, P & O and Clelands, particularly the EBAs registered in this Commission.  The 
strongest point of comparison is agreements to be registered in this jurisdiction for award employees and 
what is paid under them, as well as what is actually paid otherwise by employers subject to the award 
and/or engaged in the industry.  That is because what is achieved by collective bargaining or paid in this 
and other jurisdictions as a base rate is comparable to what was ordered here where the enterprise order is 
made when collective bargaining fails.” 

335 Whilst the appeal was in part upheld in that case, it was for the reason that the Full Bench concluded, by majority, (Beech SC 
and Wood C), that the Commissioner at first instance had not paid sufficient regard to evidence given in the matter before her, 
as to specific flexibilities and productivity increases available to the employer, arising from the enterprise order. 

336 This must be read in light of the Commissioner’s conclusion at first instance in that case, that there were significant economic 
advantages to the respondent employer, in exchange for the $100 per week wage increase.  It was on that narrow basis, and on 
the particular facts of the case, that the appeal was upheld, and the matter remitted to the Commissioner at first instance for 
further consideration of that point. 

337 Whilst in the Minister’s written submissions, reference was also made to a decision of the Full Bench in Integrated Group 
Limited t/as Integrated Workforce v Construction, Forestry, Mining and Energy Union of Workers and Skilled Rail Services 
Pty Ltd (No 2)  (2006) 86 WAIG 2706, that case is distinguishable.  The decision of the Full Bench in that case, and in an 
earlier appeal before it, Skilled Rail Services Pty Ltd v Construction, Forestry, Mining and Energy Union of Workers (No 1) 
(2006) 86 WAIG 2509, turned on the application of the Wage Fixing Principles, specifically those dealing with new awards 
and extensions to an existing award, in terms of structural efficiency principles.  

338 Those circumstances have no application to this matter. 
339 Alternatively, if, to the extent that the Full Bench, at par 94 in Skilled (No. 2) is to be taken to have held more generally that 

comparative assessments of wages and conditions elsewhere, can never have a role to play in the setting of wages and 
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conditions for employees then in my view, the approach of the Full Bench in Sealanes is to be preferred, in particular as being 
concerned with an application under s 42I of the Act. 

340 From the foregoing consideration, for the purposes of s 42I(1)(d) of the Act, in the context of what the Commission considers 
“fair and reasonable”, the considerations are not just limited to the immediate needs of the enterprise.  The Commission has a 
wide discretion, always subject to the objects of the Act in ss 6(ae), (af), (ag), (ca) and ss 26(1)(a) and (d). 

341 In my view, consistent with these terms of the Act, it is not inappropriate to have regard to industrial agreements and 
arrangements existing in the same industry and applying to the same occupation elsewhere in the State or other jurisdictions, 
where the essential nature of the work is the same or substantially the same.  That is not to say that some caution should not be 
exercised in doing so. 

342 In my opinion, this is plainly what at least in part the bargaining parties may do in the context of enterprise agreement 
negotiations under the Act, and into whose shoes the Commission steps, at least in part, under s 42I. 

343 As an aside, merely in passing, I refer to the Government Wages Policy itself, as set out in the “Bargaining Process 
Guidelines”, a copy of which was annexed to the witness statement of Ms Berger. Under its terms, the relevant government 
agency, as a part of its preparations for enterprise bargaining, is required to “provide national comparative wage and conditions 
data for its occupational groups for BCC.”  The Commission understands that the “BCC”, is the relevant “bargaining 
coordination committee”. 

Status of Private Arbitration 
344 Mr Momber submitted that the Railcar Driver Group was substantially aggrieved by the decision of the Commission on 18 July 

2008 in the private arbitration between the respondent and the applicant.  It was contended that the loss of the SERA, formerly 
paid on a daily basis, and determined to be paid on a weekly basis as a consequence of those proceedings, was considered by 
the Railcar Driver Group as a major setback and the cause of much disputation between the parties. 

345 In relation to the private arbitration, Mr Momber mounted a jurisdictional attack upon the order to vary the Award, made by 
consent on 8 October 2008.  Mr Momber submitted that there was no capacity under the Act for the Commission to engage in 
any form of private arbitration, and thus, any subsequent award variation, be it by consent or otherwise, arising from those 
proceedings, was invalid. 

346 Mr Farrell, in supplementary submissions filed by the respondent in relation to this issue, contended that the consent variation 
to the Award of 8 October 2008, following the private arbitration, was a valid order of the Commission.  It was submitted by 
the respondent that the basis on which the parties reach consent, is not relevant to the validity of an order subsequently varying 
an award by consent.  It was further contended that by reason of ss 44(4) and 37(4) of the Act, it is not open to mount what is 
in effect, a collateral attack on the validity of an order varying the Award in these proceedings. 

347 In my opinion, for the following reasons, the submissions of the Railcar Driver Group in relation to this matter cannot be 
accepted. 

348 By s 34(4) of the Act, an order of the Commission once made, is, subject to the Act, immune from challenge and is final.  Of 
course, the terms of s 34(4) of the Act do not prevent an application for prerogative relief to the Supreme Court, in the case of 
the Commission acting outside of its jurisdiction or powers: Re Halliwell Ex Parte Australian Builders Labourers Federated 
Union of Workers WA Branch [1990] AILR 124. 

349 Subject to the foregoing, in my view, it is not open for the Commission, by way of a collateral attack, to challenge the terms of 
a consent variation to an award. 

350 In making an order varying an award by consent, prima facie the Commission is acting within jurisdiction and power.  It is 
giving effect to the agreement of the parties to an award, that its terms be varied. This will be subject to, where they apply, the 
terms of the Wage Fixing Principles. 

351 In this matter, the Award was varied by consent, following a private arbitration.  As I have already observed, whilst this was 
quite an unusual course, in my opinion, there can be no question as to the validity of the order varying the Award arising from 
that process. The only qualification to this general proposition is the capacity of the Commission to set aside proceedings by 
reason of a failure to comply with the terms of the Industrial Relations Commission Regulations 2005, pursuant to reg 38.  No 
suggestion was made that the order made by the Commission varying the Award following the private arbitration was affected 
by error of that kind. 

352 For these reasons, I regard the order varying the Award arising from the private arbitration proceedings as valid. 
Form of Order 
353 The parties are apart as to the form of any enterprise order.  The issue is whether the enterprise order incorporates the terms of 

the Award as a stand alone instrument, or is to be read in conjunction with the Award. The applicant contends for the latter 
proposition and the respondent the former. 

354 In my opinion, the position of the respondent is to be preferred.  Given the history of a multiplicity of industrial instruments 
applying to the parties to these proceedings, there is much to be said for one industrial instrument to prescribe all terms and 
conditions of employment for the term of any enterprise order to issue arising from this application. 

Term 
355 Given the history of the industrial relations between the parties in this matter, I consider that a period of stability is important.  

Accordingly, I determine that the term of any enterprise order to issue in this application will be for the maximum prescribed 
by s 42K(2), that being two years from the date upon which it comes into operation. 
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Government Wages Policy 
356 The position of the respondent and of the Minister has been set out earlier.  The Government Wages Policy history and its 

terms are set out in the evidence of Ms Berger.  That evidence is not contentious and I accept it. 
357 By s 26(1) of the Act, the Commission is required to take into account a range of matters in dealing with industrial matters 

coming before it. It is the case of course, that the Government Wages Policy has no particular status before the Commission. It 
is a plain statement of policy by the State Government that remuneration payable to employees of government departments and 
agencies resulting from direct bargaining, is to be subject to some limitation. 

358 The Commission will have regard to the Government Wages Policy, as a relevant consideration, along with all other relevant 
considerations under s 26(1)(a) to (d) of the Act. 

The State Economy 
359 By s 26(1)(d)(ii) of the Act, the Commission is required, “where relevant”, to take into consideration the State economy.  This 

issue is dealt with in some length in the Minister’s written submissions and the evidence of Mr McCourt. The Commission also 
takes into account the terms of the Annual Report on State Finances 2009-10 of September 2010 and the Mid Year Economic 
Review, published on 17 December 2010. This latter Review was dealt with in the Minister’s supplementary submissions filed 
on 23 December 2010. 

360 In Mr McCourt’s evidence, he referred to an overall strengthening of economic conditions globally, nationally and in Western 
Australia, following the global financial crisis. Mr McCourt referred to most forecasters’ expectations that economic activity 
will grow at and above trend rate at the short to medium term. 

361 In terms of the Western Australian and national economies, Mr McCourt referred to projected growth at a reasonable pace in 
the absence of risks to global growth materialising. Whilst noting the strengthening of the State economy, Mr McCourt also 
mentioned that since the 2010-11 State Budget the proposed Mineral Resource Rent Tax has caused some uncertainty.  
Additionally, a softer housing market has followed rising interest rates along with a dampening of consumer expenditure. 

362 In general terms, Mr McCourt referred to the need for the State’s finances to be maintained in a sound and stable way.  No 
party contested this proposition and nor could they.  Mr McCourt also asserted that the State Government does not have the 
financial capacity to pay wage increases beyond those prescribed by the Government Wages Policy if that goal is to be 
achieved. 

363 Furthermore, whilst the general government sector achieved an operating surplus of $831m in 2009-10, due to significant 
capital spending, the sector spent more than it received with a cash deficit of $867 m. 

364 Additionally, Mr McCourt referred to other contributing factors to the State’s revenues. These include a decline in GST share, 
weaker consumer spending, generally weaker housing market conditions and the impact of an appreciating Australian dollar on 
mining royalty revenues.  With the increasing population growth in the State, comes a requirement to invest in social and 
economic infrastructure which will significantly increase the asset investment program from previous years. 

365 In relation to the Mid-Year Review, the Minister noted that whilst there have been some revisions to the economic and financial 
projections, the overall thrust of Mr McCourt’s evidence remains.  Particularly, it was submitted that despite the improved 
budget position for 2010-11, and the upward revision to revenue across the forward estimates, the projections in relation to key 
financial aggregates for 2013-14 are generally in line with the Budget projections. 

366 Whilst I do not propose to traverse the adjustments to the various forecasts as set out in the Minister’s supplementary 
submissions, it is of note for present purposes that the WPI for 2010-11 is forecast to grow by 4.25%, an upward revision of 
0.5% from the Budget.  For 2011-12 the forecast WPI is projected to be 4.25%, an upward revision of 0.25% compared to the 
Budget.  Thus, the projections as now revised are higher than the respondent’s proposed wage increases as contained in the 
respondent’s EO, being based on the WPI projections contained in the State Budget. 

367 The forecasts for WPI for 2012-13 and 2013-14 remain unchanged. The CPI forecast for 2010-11 of 2.75%, is unchanged from 
the Budget. 

368 Overall, from this evidence and the submissions, it can be concluded that the State’s economy is recovering strongly from the 
effects of the global financial crisis, and the demand for the State’s mineral resources will underpin sustained growth into the 
future.  However, the State’s revenue growth will be subject to increasing demands for social and economic infrastructure, and 
the risks as outlined in Mr McCourt’s evidence.  Additionally, one cannot discount risks to global economic recovery as 
evidenced by difficulties experienced by some European countries presently. 

Terms of Enterprise Order 
369 The Commission considers that an enterprise order should be made.  In light of the foregoing, I now turn to the specific terms 

of the enterprise order to issue, focussing on the most contentious provisions in the first instance. 
Wages 
370 The issue in relation to the wages claims of the applicant and the Railcar Driver Group is not, in the main, one based on any 

significant change in work value.  This is except for the evidence of Ms Kent, dealing with changes said to have arisen in the 
work of Driver Coordinators.  As outlined earlier in these reasons, the applicant’s claim is fairly and squarely based upon a 
comparative assessment of a fair rate of wage having regard to wage rates prevailing in other urban rail transport networks 
throughout Australia. 

371 At the outset, I do not consider there is any basis for past CPI “catch-up” wage increases, as claimed by the Railcar Driver 
Group. Such a claim is inconsistent with the evidence of Ms Berger, which evidence I have considered carefully.  Ms Berger’s 
testimony involves an analysis of State Minimum Wage increases as compared to CPI increases in the period 2006-2010. 
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Tables set out at attachments C, D and E, to Ms Berger’s witness statement indicate that over this period of time, adjusted for 
inflation since 2006, the real wages for railcar drivers have increased by a small margin of about 2.6%.  This is as against the 
Railcar Driver Group claims, for a lump sum payment of $12,859.31 per employee. 

372 It is to be accepted that as a consequence of flat dollar adjustments to the Award rates since 2006, there has been a 
compression of relativities in the classifications in the Award.  However this is the case with all awards of the Commission, 
where State Wage Orders are in the nature of flat dollar adjustments as opposed to percentage increases.   

373 Based upon the evidence before me, it is not open to conclude that the Award rates have not generally kept pace with inflation.  
Therefore, I am not able to conclude that there is, on the materials before the Commission in these proceedings, justification 
for any lump sum adjustment to base rates, even if there was statutory power under the Act to do so.  This latter issue is one I 
deal with later in these reasons when considering the issue of retrospectivity. 

374 Furthermore, whilst dealing with these issues, I am not persuaded to depart from the classification structure as presently 
prescribed by the Award. The classifications of Driver Trainee, Driver, Driver Trainer, and Driver Coordinator, are broadly 
consistent with other jurisdictions that operate urban public rail transport systems.  The use of “Technical Officer” also has 
connotations for other areas of the respondent’s operations as outlined in the evidence of Mr Gearon.   

375 The existing classifications are also consistent with the history of industrial instruments applicable to the parties over many 
years.  I see no good reason to depart from the existing classification structure. 

376 The history of wage movements between the parties has been outlined in some detail in the evidence.  As a consequence of the 
making of the Award and the 2006 Agreement, wages increased by about 13.5% over some two years.  In May 2009, just prior 
to the implementation of the Government Wages Policy effective 1 July 2009, the respondent offered to the Railcar Drivers, in 
enterprise bargaining negotiations, a wage increase of 15% over three years which incorporated a performance pay component 
of 1% in the second and third year based on on-time running performance.  No other significant changes to existing conditions 
of employment were sought by the respondent at that time. 

377 That offer was rejected by the drivers and they remained on the terms of the Award.  The level of that offer, however, must 
have reflected the respondent’s then assessment, at least to some degree, of the worth of the work of those covered by the 
Award. 

378 In these proceedings, the respondent seeks significant changes to existing conditions of employment, in particular in relation to 
shift work, rosters, overtime, the incorporation of the SERA into base rates of pay, and a number of other efficiency measures. 
In particular, reference is made to the evidence of Messers Appleby, Fuller and May, which suggests that such changes will be 
of considerable benefit to the respondent, in terms of efficiencies in its operation, and direct cost savings.  I have had regard to 
all of that evidence in determining this matter. 

379 The enterprise order to be made by the Commission should reflect the needs of a modern urban rail transport operation. The 
respondent should have the flexibility to enable it to respond to operational changes as may be required, balanced with 
maintaining fair outcomes to its employees. 

380 In terms of the applicant’s approach to the issue of wages, I consider it strikes a fair balance in terms of rates of pay, by the 
adoption of a median rate across different State operations.  I regard such an approach in the context of this case as being fair 
and reasonable.  It takes account of differences in the operations in each of the States.  In particular, I have had regard to the 
evidence of Mr Gearon, in terms of his initial and supplementary witness statements, where he sets out in some detail, based 
upon his own knowledge and experience, the nature of those other operations.  Those factors include: 

(a) The level of size and complexity of the interstate operations; 
(b) All State urban rail systems are electrified, except for South Australia, which still runs diesel locomotives; 
(c) All operations have mostly automatic signalling, except for some manual signalling operations in Victoria 

and New South Wales; 
(d) The ATP system operates in Perth only; 
(e) Subject to there being some differences in route kilometres and track kilometres averages and the ratios for 

trip length, network speeds and track kilometre / stations are very similar and there are similar average 
distances between stations across each network; 

(f) There are differences in training times as already noted on the evidence; 
(g) All operations are government run, except for Victoria which is in private hands; and 
(h) All State operations operate on a seven day/shift work basis. 

381 I also accept the evidence and the submissions of the applicant, that comparative assessments of Western Australian drivers 
and their Eastern States counterparts have been the source of angst amongst the driver group. 

382 The work of Railcar Drivers is responsible work by which they are required to transport large numbers of members of the 
public across the respondent’s urban rail network.  They must do so in a safe and efficient manner in accordance with the 
respondent’s operational requirements and railroad procedures.  The drivers do so exercising skill and responsibility, and they 
continue to perform an important community function. 

383 It is also the case the respondent’s operations are very efficient and are highly regarded in terms of comparisons with other 
State operations. The efficiency, skill and diligence of the Railcar Drivers have contributed to this performance which should 
be recognised. 
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384 From the inspections undertaken on site, the Commission has a good understanding of the work of railcar drivers and the 
conditions under which they operate.  These inspections, and discussions with drivers on the job, have been helpful in 
informing the Commission and understanding the evidence led in these proceedings. 

385 However, it is to return to the past to have regard to the circumstances, and reasons for the Railcar Drivers electing to go back 
to the Award in 2006.  Having done so, they must take the responsibility for this decision and which decision must have been 
then taken, based on an assessment that that was the best course of action for the drivers at that time.  The evidence of Mr 
Appleby establishes that there were some financial advantages from this decision for the drivers.   This must also be seen, 
albeit historically, in the context of the failure of the parties to reach agreement on a new industrial agreement in 2009 and the 
continuation on Award conditions since that time. 

386 In the context of the history of the relationship between the parties and the Railcar Driver Group, in my view it is important to 
set base rates of wages, to provide a measure of stability in the respondent’s operations for the term of any enterprise order, but 
which are both fair and reasonable. I accept that some comparison with other urban rail networks in Australia is appropriate in 
the circumstances of this case. 

387 In doing so, I do not take the highest or the lowest rates of pay as comparators, but a median comparator, as being a fair 
assessment of the worth of the work of railcar drivers generally.  I also have regard to the recent history of negotiations 
between the parties and the respondent’s own assessment of the worth of the work of drivers.   

388 As dealt with earlier in these reasons, there is no suggestion, and nor could there be in my view, that the essence of the work of 
railcar driving is materially different in each jurisdiction.  It is the case that there are matters of scale and size, dealt with in the 
evidence, which is comprehended in taking a median approach. Such an approach, adopting an average or median, is not 
without precedent in this jurisdiction: Amalgamated Metal Workers and Shipwrights Union of Western Australia v Hon 
Minister for Transport and Others (1984) 64 WAIG 1338. 

389 In the context of this matter, it follows that I do not consider the respondent’s wage proposals as being fair and reasonable in 
all of the circumstances. The inflexible application of a policy or rule in the circumstances of this case, will not, in my view, 
lead to the resolution of the present dispute. 

390 It is illusory to suggest the approach to wage determination in cases such as these, can have any scientific basis.  The 
Parliament has, by the Act, conferred a broad discretion on the Commission.  In the context of the somewhat unique terms of 
s 42I of the Act, the search must be for what I regard as fair and reasonable terms and conditions of employment. As was said 
by Sheldon J, in the New South Wales Teachers Case in another context at 522: 

“Too meticulous a search for principles can often result in the wood being missed for the trees.  The 
Commissions’ statutory charter to arrive at what is “just and reasonable” leaves it with wide discretions 
and in this I think the Parliament was wise.  I propose to examine this case in its own setting and base the 
salaries I would fix on an assessment of this work and its responsibilities.” 

391 In my view, those observations have some force in the context of s 42I enterprise order proceedings. 
392 I have given careful consideration to all of the submissions and the very large volume of evidence adduced in these 

proceedings.  I have also closely examined the various industrial instruments having application not only throughout the 
respondent’s operations, but those having application in each of the other State urban rail transport systems.   

393 I have also examined the further helpful material contained in the respondent’s supplementary submissions of 21 February 
2011, the Railcar Driver Group supplementary submissions of 20 February 2011, and those of the applicant of 22 February 
2011, detailing wage and relevant allowance movements under the various industrial instruments applicable in the various 
State operations since 2006.  These figures are generally consistent, subject to the observations made by Mr Farrell in his 
submissions.  The applicant also accepts the accuracy of the rates comparison in Attachment B to the respondent’s submission. 

394 There was also a brief submission in reply on 23 February 2011 from the respondent to the applicant’s further submissions. 
395 As to the comparisons, whilst noting the matters referred to immediately below, the differentials between the other States and 

Western Australia were modest as at around December 2007, as contended by the applicant.  This was up to the time that 
drivers in Western Australia remained under the 2006 Agreement, prior to reverting to the Award in January 2008. 

396 Since that time however, the analysis reveals a widening gap in wages outcomes as between the other States and Western 
Australia.  This must be considered in the context of the observations in Mr Appleby’s evidence, of the value of the “award 
package” that incorporated aspects of the 2006 Agreement, on the reversion by the drivers to the Award.    

397 There are some differences of note in relation to the other State operations that must be considered.  For example Queensland 
operates on a 40 hour week basis, therefore requiring some adjustment back to any comparison with its rates of pay to reflect a 
38 hour week comparator.  Additionally, the current Queensland rates of pay include penalty loadings expressed as a “full flat 
rate” and there is therefore a need to disaggregate this rate. In the case of Adelaide, whilst an aggregate rate is also paid, from 
the industrial instrument, one cannot readily “disaggregate” the rate for comparative purposes.  

398 In New South Wales the rates of pay also include an industry allowance, which also needs to be excluded. These matters were 
helpfully dealt with in the supplementary witness statement of Mr Appleby at annexure 1 for 2010 rates.  There are also other 
differences such as the payment of distance payments in New South Wales and South Australia for trips in excess of prescribed 
distances per shift.  In the case of South Australia, the distance payment is part of the aggregate rate. 

399 Making the adjustments that can be readily made, leads to a median rate of pay for the other State operations of $1,133.73 for 
2010.  For 2011, the median rate of pay is $1,180.22. 

400 It is to be taken into account by the Commission, that the railcar drivers had the benefit of an award rate increase of $17.50 
from 1 July 2010, flowing from the State Wage Case Order at that time. This is for the full fiscal year to 1 July 2011 when, by 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 725 
 

s 50A(5) of the Act, any further adjustment of the State Wage order is to take effect.  This must be weighed in the balance in 
an assessment of a fair and reasonable outcome. 

401 Subject to what follows in relation to the SERA, based upon the material before the Commission, I consider that on the making 
of the enterprise order, as a matter of equity and good conscience, the base rate of pay for a railcar driver will be $1,133.73, 
payable from the first pay period on or after the date of the enterprise order. This wage increase will be inclusive of the interim 
wage increase of 5% flowing from the earlier order of the Commission on 29 September 2010. 

402 There will be a second wage increase to $1,180.22 per week, which will be phased in over 2011 and 2012.  In all there will be 
three increases staggered over the life of the enterprise order as follows: 

(a) From the date of the enterprise order the base wage rate will increase to $1,133.73 per week; 
(b) From 1 September 2011 the base wage rate will increase to $1,156.97 per week; and 
(c) From 1 June 2012 the base wage rate will increase to $1,180.22 per week. 

403 In my view, these wage increases for Railcar Drivers will provide a fair and equitable base from which the Commission 
expects the parties to bargain on the expiry of the enterprise order.  There will be a term in the enterprise order that the parties, 
three months prior to its expiry, commence negotiations for a new industrial agreement to replace the enterprise order. 

404 The Commission’s decision in relation to this matter is not to be regarded as establishing any nexus or relationship for future 
purposes, but only for the determination of the present dispute.  Nor can the result of these proceedings, turning as it does upon 
the specific circumstances of this case, be relied upon by the parties, or any other persons, as the foundation for any claims 
made in any other contexts.  There will be a term of the enterprise order to this effect. 

Driver Coordinators 
405 In relation to the Driver Coordinators, I accept the evidence of Ms Kent that based upon the Skills Council Report of June 

2006, some work of Driver Coordinators was not adequately reflected in the JDF for the position.  Whilst the skills assessment 
was not of itself a work value assessment, it is a necessary first step in considering any change in work value. The Commission 
in these proceedings is entitled to, and does, take into account that evidence, in its assessment of the applicant and the Railcar 
Driver Group positions.   

406 I accept, consistent with Mr Appleby’s evidence, that the training workload as contended by Ms Kent may have been an over 
estimation.  Relevant also, is the prospect of the new Training Officer position in the near future, although it is difficult to 
make an assessment of this factor at this point in time.   

407 From all of the material before the Commission, I do not consider that a margin of 111% in the Award is an adequate reflection 
of the work of Driver Coordinators.  I see no reason in principle, based upon the assessment of the work undertaken by Driver 
Coordinators that the relativity that was agreed between the parties in 2007, and as again offered by the respondent in 2009, 
without substantial changes to conditions of employment had that offer been accepted, should not be restored. 

408 It must be regarded that the agreement reached in 2007, and the offer made in 2009, reflected at least an informed view by the 
respondent, as to the worth of the work of Driver Coordinators. This to a degree is supported by aspects of the Skills Council 
Report. 

409 Additionally, the 117% margin as then applicable reflects the present margin for Driver Coordinators under the Transwa 
agreement. I also see no reason in principle why it should be materially different in the context of the Driver Coordinators and 
Railcar Drivers in the TTO operations, given the history to which I have referred.  Thus the margin for the life of the enterprise 
order will be 117%.  

Driver Trainers 
410 I am not persuaded on the evidence and submissions to depart from the respondent’s amended position, to restore the Driver 

Trainer relativity to 106% of the Driver’s rate.  Driver Trainers will receive the benefit of the increase to apply to base rates of 
wages by the application of this margin under the enterprise order. 

411 Furthermore, unlike Driver Coordinators, there is no change in responsibilities of the position of Driver Trainer, or any lack of 
prior recognition of duties beyond those established for the role, that has been demonstrated on the evidence and the 
submissions. 

Shed Driver 
412 The applicant by its claim, in effect seeks the creation of a new classification of Shed Driver to cover those drivers who 

perform shed duties. The work, as is common ground, is confined to the Depot and involves marshalling and storing railcars in 
readiness for service.  On the evidence, I accept that as opposed to the work of a railcar driver, those performing shed duties 
are exposed to the extremes of weather and are required to walk significant distances in the course of a working day. 

413 There is also evidence of the training role undertaken by shed drivers over the course of a Driver Trainee’s period of training, 
which runs to some three days or shifts. 

414 I do note the evidence of Mr May that shed duties work is within the skill and competence of all railcar drivers. Those from 
this relatively small group of drivers, who perform shed duties at the Claisebrook Depot, are also required to drive in service 
from time to time, as the circumstances require it.  That is, they must stand ready to and be capable of driving in service when 
required. 

415 In prior bargaining rounds, in particular in 2009, the respondent appears to have recognised the additional work of drivers 
engaged in shed duties and also in the most recent unsuccessful negotiations. 
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416 The Commission is not persuaded that there should be a new classification as claimed by the applicant.  Rather, there should be 
an allowance for shed driving duties which will fairly recognise this work.  The rate will be 5 per cent of the driver’s base rate 
on the commencement of the enterprise order, expressed to be paid on a per shift basis.  The rate will increase proportionately 
with the increases in the base rate over the life of the enterprise order. 

Driver Trainees 
417 In relation to this classification, I see no reason in principle, why the 85% relativity for Driver Trainees should not be restored, 

as is proposed by the respondent.  This is not opposed by the applicant. 
The SERA 
418 Under the 2004 enterprise order, the SERA was recognised by the Commission as having had several permutations, and it was 

ultimately incorporated into the base rate, and recognised as a broader customer service allowance. 
419 As noted already, the status of the SERA was one of the contentious issues in the private arbitration before Smith SC in May 

2008. 
420 The Award as made in 2006, included the SERA but instead of being payable weekly, it was prescribed as a per shift payment.  

The Commission in the private arbitration, accepted submissions from the respondent that this was an error and the intention 
was always to retain the SERA as a weekly payment as in the original consent variation to the 1973 award in 1991.  At the 
time of the 1991 award variation the SERA was set at a rate of approximately 6 per cent of the base rate for a driver.   

421 Regardless of the past, the issue is now to be resolved for the future.  Despite the history of the SERA, and that similar 
allowances are paid elsewhere in New South Wales and Victoria, at a similar rate, I consider there is much to be said for the 
approach of the respondent, that the SERA has, as a separate allowance, outlived its usefulness. There is nothing attached to 
the allowance that is not really comprehended in the ordinary duties of a Railcar Driver. 

422 It is accepted it seems, that the requirement to make public announcements to passengers is a part of the job of a Railcar 
Driver.  This was confirmed with the Commission on the inspections, in discussions with drivers on the job. 

423 As I have already mentioned, there is also no question that the respondent’s operations, in terms of on-time running and other 
indicators of performance, are well placed when looking at other Australian urban rail networks. 

424 In my opinion, the SERA should be incorporated into the base rate.  This means it will also be payable whilst drivers are on 
leave. 

425 The issue for determination is the rate of the SERA to be incorporated into the base wage. 
426 The respondent contends that as forming part of the agreements reached in 2006, the applicant and the Railcar Driver Group 

should not now be able to depart from the prior agreed rate.  In my opinion, it must also be accepted that the base rate in the 
Award, incorporated the base rate in the 2006 Agreement, which in turn incorporated the SERA and thus, this was of benefit to 
the drivers.   

427 Additionally, the base rate incorporated into the Award, also included the then customer service allowance of $15.45 per week, 
which was rolled into the SERA flowing from the 2004 enterprise order. Separately, the rate of the SERA has been increased 
on three occasions since the making of the Award: (2008) 88 WAIG 2128; (2009) 89 WAIG 340; 2421. 

428 Given the overall wage adjustments as arising from these proceedings, I do not consider there is any justification for any 
further increase in the SERA. The current rate is comparable to that applying in other States where such a payment is still 
made.   

429 I accept that as in Mr Appleby’s evidence, there needs to be some adjustment to reflect the incorporation of the allowance into 
the base rate which means the SERA will now flow through to leave and penalty rates. There was no challenge to the 
methodology suggested by Mr Appleby in his evidence.  Therefore, the rate of the incorporation of the SERA into the base rate 
will be $30.35. For the reasons identified also in Mr Appleby’s evidence, it will not apply to Driver Trainees. 

Shift Work 
430 The parties and the Railcar Driver Group propose different bases for dealing with shift allowances as set out above. 
431 The applicant seeks a substantial departure from the usual approach that such allowances are paid on an “as worked” basis, to 

reflect the disabilities associated with working unsociable hours etc.  The respondent proposes that the rate increase be in line 
with rates payable across other groups within its operation. The respondent’s proposal incorporates consideration for an 
adjustment from the 2010 State Wage Case Order. 

432 I consider that the respondent’s proposed rates for shift work are both fair and reasonable. The Commission sees merit in some 
consistency in the rates applicable to shift work, with other groups, as set out in the methodology proposed by Mr Appleby in 
his evidence. 

433 That methodology takes the current Railways Employees Award REA 4 weekly base rate as at 1 November 2010, and adds the 
24 months service experience allowance and leading hand allowances.  That total is then divided by 38 hours to give an hourly 
rate of $20.88 to which the National Rail Industry Award percentage of 13.23% for morning and afternoon shift is applied 
leading to a rate of $2.76 per hour.  The National Rail Industry percentage of 15.73% is applied to that hourly rate to lead to a 
rate of $3.28 per hour for evening shifts. 

434 The Commission regards such an approach as providing adequate compensation for working shifts and is fair and reasonable. 
Hours of Work 
435 As noted earlier in these reasons, there is a substantial body of evidence before the Commission, in relation to hours of work.  

From the respondent’s perspective, as in the evidence of Mr Appleby, issues associated with hours of work have been 
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problematic in the past and have been conducive to disputation, in particular in relation to matters of interpretation of existing 
provisions. 

436 I have considered the evidence and materials in relation to this issue carefully.  As already mentioned, I consider it is 
appropriate for a modern urban rail network to have the capacity to be flexible and to be adaptable to change. 

437 It is to be noted that many provisions sought by the respondent seek to do little more than codify existing Award provisions 
and in others, such as the posting and the making of changes to the operational roster, seek to codify what in the past has been 
a matter of managerial prerogative. The Commission would expect that, as in the past, the respondent approach the issue of 
roster changes in a reasonable and responsible manner. 

438 Having regard to the remuneration changes to be ordered, the Commission does not consider that the respondent’s proposals in 
relation to clauses 12 to 16 as a whole are unreasonable. This will include the capacity for the respondent to roster overtime. 

439 However, there will be a qualification to this provision, such that the capacity to roster overtime will not be unlimited. It will 
be available in cases of Special Events, a concept well known, to reduce the “ripple effect”, and in other circumstances which 
are exceptional. The intent of this provision is that the rostering of overtime will not be regarded as a regular and ordinary 
event. 

440 These proposed changes, and the flexibilities that they will afford the respondent in its operations, are also broadly in line with 
the working arrangements in other State urban rail systems.  The Commission sees no reason in principle why the respondent 
should not also have the benefit of such provisions.  The capacity to extend maximum shift lengths to nine hours for example, 
on the evidence of Mr Appleby, may avoid or substantially reduce the incidence of “make up pay” currently costing the 
respondent around $345,000 per annum. 

441 Accordingly, I am not persuaded that the applicant’s proposed shift alteration allowance claim or the capacity, as advanced by 
the Railcar Driver Group, for a “roster change penalty”, should be granted.  I note, however, the respondent’s proposed 
overtime penalties are to be payable under clause 13.3 in the event that less than 48 hours notice of a change of roster is given. 

Leave Provisions 
442 There is considerable common ground in the position of the parties and the Railcar Driver Group as to leave provisions.  

Clauses proposed by the respondent in relation to Cultural and/or Ceremonial Leave, Blood and Plasma Donors Leave, 
Witness and Jury Service Leave, Study Leave, Emergency Services Leave, Paid English Leave Training and Defence Force 
Reserve Leave are agreed. 

443 There are some areas in relation to leave that are contentious. 
444 As to sick leave, the applicant proposes that employees absent on account of sickness on a Sunday roster shift, be paid the 

appropriate penalty which is double time.  The applicant submitted that this is consistent with the result of a private arbitration 
before the Commission in 2008.  Additionally, the applicant contended that the respondent has paid this Sunday penalty since 
this time. The Railcar Driver Group seeks the continuation of the existing Award provisions. 

445 The respondent seeks to remove all penalties from sick leave payments presently prescribed by the Award, and provide that 
only the base rate of pay be payable whilst an employee is on sick leave.  This is based on an analysis of sick leave patterns, 
suggesting a disproportionate taking of sick leave on Fridays, weekends and Mondays, as opposed to randomly during the 
week.  On the evidence of Mr Appleby, it seems that Saturday and Sunday shifts have the highest sick leave occurrence, where 
time and one half and double time penalties apply respectively. 

446 The respondent also seeks to substantially change the provision for proof of absence on sick leave, following the large scale 
absences of Railcar Drivers in August and September 2010, leading to orders of the Commission at the time in other 
proceedings. 

447 As to the issue of payment of penalties, I am not persuaded to grant the respondent’s proposal in this regard. The current 
situation is as a result of the existing Award provisions as supplemented by the private arbitration by the Commission in 2008. 
Whilst it is true to say as the respondent does, that such provisions are not common in the government sector in this State, any 
concerns as to the legitimacy of sick leave claims, for the future, can be dealt with by the respondent in terms of other changes 
the Commission proposes as follows. 

448 As to the proof of illness/injury issue, in view of the experience of 2010, I consider that the respondent’s proposals are 
reasonable in all of the circumstances.  A capacity to require more detailed proof of illness or injury, in appropriate 
circumstances, would assist the respondent in managing its sick leave, in view of the concerns identified by Mr Appleby in his 
evidence. 

449 The respondent’s proposed cl 43 in relation to earlier booking back on time is reasonable and fair and also will be included. 
450 As to long service leave, the applicant proposes in its cl 16.4, to have drivers paid for periods of long service leave based upon 

their average earnings in the six months prior to taking leave.  This is claimed by the applicant as arising from bargaining 
outcomes in 2006, which was lost on the return of the drivers to the Award in 2008. 

451 The respondent’s proposal in relation to this issue is consistent with conditions in other parts of its operations and the 
Commission is not persuaded to depart from it. 

452 As to cashing out of leave, the respondent proposes in cl 29, as does the applicant and the Railcar Driver Group, for cashing 
out of leave entitlements. The respondent’s proposal in relation to annual leave is more limited having regard to the terms of 
the Minimum Conditions of Employment Act 1993. The respondent’s proposals provide for cashing out of credit days and 
leave in lieu of public holidays, in hours and not days.   
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453 The respondent proposes the ability, consistent with the applicant’s position, to cash out credit days in advance with an ability 
to reconcile and recover from employees. This is fair and reasonable and will be included. The respondent estimates the 
savings of approximately $100,000 from such a provision. 

454 Additionally, the Railcar Driver Group proposes an option to purchase annual leave, as was part of the 2006 Agreement.  This 
is opposed by the respondent. 

455 Such a provision exists in other areas of the respondent’s operations, in Transwa, for transit officers, for railways employees, 
for trades employees and salaried officers. I see no good reason why the same benefit should not be extended to Railcar 
Drivers.  However, the clause will be limited to four weeks per annum as in the Transwa agreement, and it will be in the same 
terms. 

Discipline 
456 In relation to discipline, the applicant and respondent are apart as to the maximum fines that may be imposed in the event of a 

disciplinary offence being proved.  The Award, by cl 2.5.1, presently enables the Head of Branch to impose penalties for 
disciplinary offences, including a fine. The level of any fine imposed is unlimited. 

457 The applicant, objecting in principle to the notion of fines being imposed in a contemporary workplace, contends that if any 
fine is imposed it should be limited to one days pay. The respondent contends that it should be two days pay as a maximum. 

458 In my view the capacity to fine should not exceed one days pay.  This limit presently exists under the Transwa Agreement 
applicable to rail drivers, along with other areas of the respondent’s operations. 

Other Provisions 
459 Save for those matters dealt with above, other provisions of the respondent’s EO as set out in Part 1 - Arrangement (cls 1-7); 

Part 2 – Contract of Employment (cls 8-11); Part 4 – Rates of Pay (cls 19-22); Part 5 – Allowances and Facilities (cls 24-28); 
Part 6 – Leave (cls 3, 41, 31, 32, 34, 40, 38, and 39); Part 7 – Consultation; Part 8 – Disputes; Part 9 – Superannuation and 
Part 10 – Registered Organisation Matters I consider to be  fair and reasonable and will be included in the enterprise order to 
issue. 

Corrections 
460 After the conclusion of the hearing, the parties advised the Commission that some minor adjustments were required to the 

allowances for temporary transfer in cl 25.1(b)(i) and on call in cl 27.2.  Those have been incorporated into the order. 
Operative Date 
461 In relation to retrospectivity, in my opinion there is no power under the Act for the retrospective operation of an enterprise 

order. This is so even if I was of the view that a lump sum payment, as claimed by the Railcar Driver Group, should be 
included in the enterprise order. 

462 To the extent that Smith SC in the 2004 enterprise order proceedings made an order for such a lump sum payment, with respect 
I disagree with that approach.  In my opinion, to make such an order would have the effect of circumventing the prohibition on 
the retrospective operation of such orders, and constitute an attempt to do indirectly, that which is prohibited by the scheme of 
the Act to be done directly. 

463 The enterprise order to issue will operate from the first pay period on or after the date of the order. 
Conclusion 
464 The Commission makes an enterprise order in the terms of the minute now to issue. 

 
 

2011 WAIRC 00216 
ENTERPRISE ORDER PURSUANT TO SECTION 42I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD FRIDAY, 8 OCTOBER 2010, WEDNESDAY, 17 NOVEMBER 2010, WEDNESDAY, 1 

DECEMBER 2010, THURSDAY, 2 DECEMBER 2010, MONDAY, 6 DECEMBER 2010, 
WEDNESDAY, 15 DECEMBER 2010, WRITTEN SUBMISSIONS, TUESDAY, 30 NOVEMBER 
2010, FRIDAY, 10 DECEMBER 2010, MONDAY, 13 DECEMBER 2010, TUESDAY, 14 
DECEMBER 2010, FRIDAY, 17 DECEMBER 2010, THURSDAY, 23 DECEMBER 2010, 
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CatchWords Industrial law (WA) – Application for enterprise order – Speaking to the minutes of proposed order – 
Parties not to re-argue case or raise new issues – Order issued – Industrial Relations Act 1979 s 35(3) 

Result Enterprise order issued 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell and Ms L Ward 
Interveners Mr P Momber of counsel on behalf of the Railcar Driver Group  
 Mr R Andretich of counsel on behalf of the Minister for Commerce 
 

Reasons for Decision 
1 The Commission’s reasons for decision and minute of proposed order in these proceedings were published on 25 February 

2011. 
2 In accordance with s 35(3) of the Industrial Relations Act 1979 (“the Act”) the parties requested a speaking to the minutes in 

relation to proposed order.  In brief written submissions, supplemented by oral submissions during the hearing, the applicant 
and the respondent outlined some proposed changes.   

3 It is well settled in this jurisdiction that a speaking to the minutes proceeding is for the limited purposes of ensuring that an 
order arising from Commission proceedings is in accordance with the reasons of the Commission leading to it and that the 
order is workable.  It is not an opportunity for a party to re-argue its case or to raise new issues: Gek Lian Tan v Paris and 
Chrissie Kafetzis t/as Gabriel’s Café (1999) 79 WAIG 2990. 

4 In relation to the respondent’s proposed changes in Mr Farrell’s submissions, as to cl’s 4.1(b), 9.9(e), 13.1, 13.10(b), 17.1 and 
30.3, those minor changes are agreed by the applicant and the Railcar Driver Group and have been incorporated into the final 
order. 

5 There are several matters which are contentious between the parties.   
6 In relation to cl 12.18(a) concerning the disciplinary process, the applicant on Mr Ferguson’s submissions, proposed a change 

to the paragraph, such that an employee may have a union representative present at any disciplinary meeting.  Further, that the 
union representative have the capacity to provide support and engage in discussions with the person conducting the 
investigation.   

7 The proposed variation to the clause is opposed by the respondent. Mr Farrell submitted that the clause as set out in the minute 
of proposed order is consistent with the Commission’s reasons for decision at par 458. Furthermore, the proposed clause is also 
consistent with disciplinary process provisions in other areas of the respondent’s operations including Transwa drivers, railway 
employees, trains and transit officers.  Mr Farrell also submitted that it is not appropriate to enable advocacy in a disciplinary 
process interview, as an employee may effectively a requirement to directly respond to questions by the employer. 

8 Whilst the Commission acknowledges the issues raised by the applicant in its submissions, in referring to a decision of the 
Federal Magistrate’s Court of Australia in Vong v Sika Australia Pty Ltd [2010] FMCA 1021, the proposed variation now 
sought to the minute of proposed order raises issues not raised or argued in the proceedings before the Commission, nor was it 
the subject of any evidence.   

9 Given the limited nature of a speaking to the minutes proceeding, the Commission is of the view that the proposed clause as set 
out in the minute of proposed order is consistent with the Commission’s reasons for decision.  In this regard, however, it is to 
be noted that Mr Farrell acknowledged the requirement for an investigator conducting an interview in accordance with the 
disciplinary process provision, to do so consistent with the principles of procedural fairness and natural justice, which is of 
course, important. 

10 As an aside, it may be helpful if the respondent, once the order is operational, provides some guidance to line management as 
to what such a provision may, in practice, mean. 

11 The next issue relates to clause 18.9, which is the shed duties allowance. The respondent proposes an additional clause 18.10 to 
insert a definition of a driver “engaged on shed duties” to the effect that it refers to an employee “confined to the depot and 
involved in marshalling and storing railcars in readiness for service for more than four hours during that shift.” 

12 The respondent submitted that the additional clause will give clear effect to the Commission’s intention, as set out at pars 412-
416 of its reasons for decision, to provide an allowance as an alternative to the creation of a new classification for a small 
group of shed drivers as compensation for their being exposed to the extremes of weather and required to walk significant 
distances in the course of a working day and for related training duties. There is due recognition in the Commission’s reasons 
for decision that these employees may also be required from time to time to drive in service. 

13 The respondent said that the proposed clause will make it clear that it is only employees who are engaged for the majority of 
their time on shed duties who will qualify for the allowance. 

14 The proposed alteration to the minute of proposed order is opposed by the applicant. In Mr Ferguson’s submissions, he 
contended that the higher duties provision of the proposed order will adequately deal with any concerns raised by the 
respondent. 

15 In my opinion, the respondent’s submissions have merit. The Commission’s intention in introducing the shed duties was to 
recognise that a relatively small group of drivers devote most of their working time based at the depot marshalling and storing 
railcars in readiness for service. On the evidence, which the Commission accepted, this group of employees may from time to 
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time be required to drive in service as the circumstances require it. It was not the Commission’s intention that the allowance be 
payable for service drivers who may occasionally be called upon to perform shed duties. 

16 There is a further difficulty in the applicant’s contention that cl 11, dealing with higher duties, has application. That is because 
cl 11 will only apply to an employee of a lower classification performing higher duties.  An in-service driver being required to 
assist from time to time on shed duties will not, in my opinion, be performing higher duties, as the substantive classification 
level and rate is the same. 

17 However, I consider the respondent’s proposed provision to be better expressed as a definition which will be incorporated in cl 
6 – Definitions. 

18 The next issue relates to cl 11 – Higher Duties itself.  The respondent proposes amendments to this clause to express the period 
engaged on higher duties in hours rather than a half day or shift.  Furthermore, a new proposed cl 11.2 indicates that an 
employee performing higher duties will receive the conditions applicable to that higher duties classification. 

19 The applicant opposes the respondent’s changes, and says the clause in the minute of proposed order adequately reflects the 
Commission’s decision. 

20 The Commission is not persuaded to amend the proposed clause to reflect hours rather than the existing formula of one half 
day or shift.  However, there is merit, in my view, in the proposed cl 11.2, which reflects the existing provision in cl 2.3.5 of 
the Award, and makes it clear that when an employee is performing higher duties, then all appropriate conditions will apply to 
those higher duties. 

21 The final issue relates to cl 33 – Annual Leave. The respondent proposes amendments to the clause to clarify that annual leave 
loading is only payable where leave is taken but not on termination of employment or when annual leave is cashed out.  A 
further minor change is proposed to cl 33.2, to make it clear that the annual leave loading is in addition to, and not replaced by, 
the additional week’s leave for seven day shift employees. 

22 These proposed changes are objected to by the applicant.  Mr Ferguson submitted that, in reliance upon s 90(2) of the Fair 
Work Act 2009 (Cth), the annual leave loading should be included when payments are made to employees on termination of 
employment. 

23 The issue of annual leave loadings and whether they are payable on termination of employment was not raised or argued in the 
proceedings leading to the making of the enterprise order. The Commission’s decision adopted the clause as proposed by the 
respondent.  In my view the existing clause reflects the decision of the Commission and should remain as it is. 

24 A final order now issues. 
 

 

2011 WAIRC 00218 
ENTERPRISE ORDER PURSUANT TO SECTION 42I  
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APPLICANT 
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DELIVERED WEDNESDAY, 16 MARCH 2011 
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Result Enterprise order made 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell and Ms L Ward 
Interveners Mr P Momber of counsel on behalf of the Rail Car Driver Group  
 Mr R Andretich of counsel on behalf of the Minister for Commerce 
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Order 
HAVING heard Mr G Ferguson and Mr P Woodcock on behalf of The Australian Rail, Tram and Bus Industry Union of 
Employees, West Australian Branch and Mr R Farrell and Ms L Ward on behalf of the Public Transport Authority and 
Mr P Momber of counsel on behalf of the Rail Car Driver Group and Mr R Andretich of counsel on behalf of the Minister for 
Commerce the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

MAKES the Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011 
in the terms of the following schedule effective from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

SCHEDULE 
Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011 

1. TITLE 
This Order shall be known as the Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011. 
2. ARRANGEMENT 
PART 1. APPLICATION AND OPERATION 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Board of Reference 
6. Definitions 
7. No Further Claims 
8. No Precedent 
PART 2. CONTRACT OF EMPLOYMENT 
9. Contract of Employment 
10. Stand Down 
11. Employees Performing Higher Duties 
12. Discipline 
PART 3. HOURS OF WORK 
13. Hours of Work 
14. Overtime 
15. Shift Breaks 
16. Minimum Time Off Duty 
17. Guaranteed Fortnight's Work 
PART 4. RATES OF PAY 
18. Classification and Pay Rates 
19. Suburban Electric Railcar Allowance 
20. Remuneration Packaging 
21. Payment of Wages 
22. Recovery of Underpayments 
23. Recovery of Overpayments 
PART 5. ALLOWANCES AND FACILITIES 
24. Shift Work 
25. Temporary Transfer Allowance 
26. Knowledge of Roads 
27. On Call Allowance 
28. Uniforms 
29. Free Rail Travel 
PART 6. LEAVE 
30. Cashing out of Leave Entitlements 
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31. Taking of Leave 
32. Purchased Leave – 48/52 Wages Arrangements 
33 Annual Leave 
34. Bereavement Leave 
35. Blood/Plasma Donors Leave 
36. Carer's Leave 
37. Cultural/Ceremonial Leave 
38. Defence Force Reserves Leave 
39. Emergency Service Leave 
40. Leave to Attend Union Business 
41. Long Service Leave 
42. Parental Leave 
43. Public Holidays 
44. Sick Leave 
45. Witness and Jury Service 
PART 7. CONSULTATION 
46. Introduction of Change 
47. Joint Consultative Committee 
PART 8. DISPUTES 
48. Dispute Resolution Procedure 
49. Bans and Limitations 
PART 9. SUPERANNUATION 
50. Superannuation 
PART 10. REGISTERED ORGANISATION MATTERS 
51. Right of Entry for Discussions with Employees 
52. Right of Entry to Investigate Breaches 
3. AREA AND SCOPE 
3.1 This Order extends to and binds all employees who are engaged by the Employer as Trainee Railcar Drivers, Railcar 

Drivers, Driver Trainers and Driver Coordinators in the Transperth Train Operations who are members of or eligible to be 
members of the Union. 

3.2 This Order also extends to and binds the: 
(a) Employer; and the 
(b) Union. 

3.3 Subject to subclause 4.1, the provisions of the Award will not apply while this Order remains in force. 
3.4 This Order shall operate throughout the State of Western Australia. 
4. TERM 
4.1 (a) Subject to paragraph (b) of this subclause, this Order shall come into operation from the date of the Order. 

(b) The following provisions of this Order shall not come into operation until 11 April 2011.  Until that date the 
equivalent provisions of the Award shall continue to apply: 
• 9.   Contract of Employment, subclauses 9.7 to 9.13. 
• 11. Employees Performing Higher Duties 
• 12. Discipline 
• 13. Hours of Work subclauses 13.1 to 13.4 and 13.8 to 13.10 
• 14. Overtime 
• 15. Shift Breaks 
• 16. Minimum Time Off Duty 
• 17. Guaranteed Fortnight's Work 
• 20. Remuneration Packaging 
• 21. Payment of Wages 
• 24. Shift Work subclause 24.2. 
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4.2 This Order will expire two (2) years from and including the day on which it comes into operation and will thereafter 
continue in force until a new industrial agreement, award or enterprise Order has been registered or made in substitution 
for the Order. 

4.3 The parties subject to this Order are to commence negotiations for an industrial agreement to replace this Order at least 
three months prior to its expiry date. 

5. BOARD OF REFERENCE 
5.1 Under this Order, no disputes between the parties in relation to any matter will be determined by a Board of Reference. 
6. DEFINITIONS 
"Afternoon Shift" means a shift as defined at clause 24.1 (a) of this Order. 
"Award" means Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006. 
"Base Rate of Pay" means the rate of pay explained and set out in clause 18 of this Order. 
"Credit day" means an extra day off accumulating in accordance with clause 13.2 and taken or cashed out in accordance with 
clauses 30 and 31 of this Order. 
"Day shift" means a shift commencing between 0530 and 1800 hours the rostered duration of which concludes before 1830 hours. 
"Day" means 7.6 hours unless the context requires otherwise. 
"Early morning shift" means a shift as defined at clause 24.1 (c) of this Order. 
"Employer" means the Public Transport Authority or its successor. 
"Full Time Employee" means an employee as defined at subclause 9.7. 
"Head of Branch" means - Chief Executive Officer of the Public Transport Authority or his/her nominee that has the responsibility 
for metropolitan rail car operations. 
"Home Depot" means a depot the Employer has nominated as an employee's home depot. 
"Hour's pay" means the total weekly base rate provided for at clause 18 of this Order divided by 38. 
"Night shift" means a shift as defined at clause 24.1 (b) of this Order. 
"Ordinary Hours" means the hours as defined at clause 13.1 of this Order. 
"Ordinary time earnings" means the Base rate of pay and rostered shift allowances and weekend penalties where these are the 
regular pattern of hours determined by reference to the operational roster on relevant dates but excluding overtime. 
"Parties" means the Employer and Union. 
"Part Time Employee" means an employee as defined at subclause 9.8. 
"Rostered Day Off' means a period as defined at subclause 13.4. 
“Shed Duties” means work performed by an employee during a shift for the purposes of cl 18.9 of this Order where the employee is 
confined to the Depot and involved in marshalling and storing of railcars in readiness for service for more than four hours during 
that shift. 
"Shift employee" means an employee whose usual hours of duty commence and complete other than during the period 0700 hours 
and 1730 hours. 
“Special Event” means a sporting fixture, concert/performance or other event.  
"Standard Hours" means the hours as defined at clause 13.2, which are paid at base rates only and not at overtime rates. 
"Union" means The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch". 
"WAIRC" means Western Australian Industrial Relations Commission. 
7. NO FURTHER CLAIMS 
7.1 The Parties shall not, for the duration of the Order, make any application for further wage increases. This includes wage 

adjustments arising out of State Wage Cases. 
7.2 Subject to subclause 7.3, the Parties undertake that, for the term of the Order, there will be no further claims on matters 

contained in the Order except where otherwise provided. 
7.3 Clause 7.2 shall not apply to: 

7.3(a) industrial matters caused by the implementation of the Perth City Link project, which may be resolved in 
accordance with clause 48 - Dispute Resolution Procedure; and 

7.3(b) industrial matters the subject of application C 46 of 2010. 
8. NO PRECEDENT 

The terms of this order are not be used for the purposes of the pursuit of wages or conditions claims in any areas of the 
Western Australian government sector. 
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PART 2 CONTRACT OF EMPLOYMENT 
9. CONTRACT OF EMPLOYMENT 
9.1 No person shall be employed as a driver of a railcar on the Government Railways without the approval of the Head of 

Branch. 
9.2 Such driver shall be trained and assessed in accordance with the Driver Training Program or other developmental training 

program as agreed between the Employer and the Union. 
9.3 The Employer shall advise each employee, prior to the time of engagement: 

(a) whether their employment is permanent, fixed-term, full time and/or part time; and 
(b) that his or her employment will be subject to the provisions of statutory and Employer rules, regulations and 

policies, as amended from time to time. 
9.4 The Employer may direct an employee to carry out such duties as are within the limits of the employee's skill, 

competence and training. 
9.5 Probation - New Employees 

(a) Following accreditation to operate railcars on the urban rail system, a Trainee Railcar Driver will be offered 
appointment to the position of Railcar Driver subject to completing a three (3) month probationary period in the 
position of Railcar Driver. 

(b) During the probationary period the employee's work performance will be monitored and advice on performance 
will be provided to the employee as appropriate. 

(c) Appointment to the position will be confirmed at the conclusion of the probationary period subject to 
satisfactory performance and conduct during this period. 

(d) At any time during training, or the probationary period, where the employee's performance or conduct is not 
satisfactory, the Employer may terminate the employee's services by one (1) weeks' notice or payment in lieu of 
notice. 

9.6 Probation - Existing Employees 
(a) If an existing employee is not confirmed as a Railcar Driver, the employee will revert to their substantive 

position or to a position at an equivalent level to the one the employee held prior to commencing as a Trainee 
Driver. 

(b) An employee appointed to a position of Driver Trainer or Driver Coordinator must complete a three month 
probationary period in the position from the date of appointment.  If the appointment is not confirmed, the 
employee will revert to the position the employee held prior to appointment. 

9.7    Full Time Employee 
 An employee engaged on a seventy-six hour fortnight basis. 
9.8 Part Time Employee 

An employee engaged to work an average of fewer than 76 hours per fortnight, and shall be entitled to all the conditions 
of employment of a full time employee on a pro rata basis. 

9.9 Job Share 
(a) The Employer may agree to two employees entering into a job share arrangement where a full time job is shared 

between the two employees. Applications to job share must be cost neutral to the Employer, and will be 
assessed on an individual basis for suitability to operational requirements.  Employees entering into a job share 
arrangement must be employed in the same classifications and at the same home depot. 

(b) The Employer and the relevant employees will enter into a written job share agreement covering operating 
conditions such as hours of employment, absence from employment due to annual leave, personal leave and any 
other relevant matters. 

(c) If the arrangement would comply with this Order if the work were being done by one employee, then where 
there is any conflict between the job share agreement and the provisions of this Order dealing with part time 
employment, the job share agreement shall prevail. 

(d) The Employer may terminate the job share arrangement by giving four weeks' notice to the relevant employee/s 
if any of the following events occur: 
(i) The employment of one of the employees involved in the job share arrangement is terminated by the 

Employer or the employee; 
(ii) The arrangement is no longer consistent with the operational requirements of the business.   

(e) In the circumstances of paragraph (d) the job share employee(s) may apply for a full-time position with the 
Employer. 
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9.10 Notice of Termination by Employer 
(a) The employment of any employee (other than a probationary or casual employee) may only be terminated by a 

period of at least four (4) weeks’ notice, provided that an employee has not been dismissed on the grounds of 
serious misconduct, in which case the employee shall be paid up to the time of dismissal. 

(b) An employee who at the time of being given notice is over forty five (45) years of age and has completed two 
(2) years' continuous service with the Employer shall be entitled to one (1) week’s additional notice. 

9.11 Payment in lieu of notice prescribed in Clause 9.10 shall be made if the appropriate notice period is not given. The 
employment may be terminated by part of the period specified and part payment in lieu thereof. 

9.12 In calculating any payment in lieu of the notice the Employer shall pay the employee the ordinary time earnings before 
overtime for the period of notice had the employment not been terminated. 

9.13 The period of notice an employee must give to the Employer is the same as applies to the Employer, except the extra 
week for being forty- five (45) years of age.  The Employer and the employee may agree to a shorter period of notice. 

10. STAND DOWN 
10.1 Where on any day or part of a day, the Employer is unable to provide useful work for the employee as a result of: 

(a) Industrial action, whether or not on the part of the Employer's employees; or 
(b) Any cause outside the Employer's control, the Employer is entitled to stand down the employee and not pay the 

employee for the day or part of a day. 
10.2 Subject to the Employer's approval, the employee may apply to have the day or part day paid as annual leave, a credit day 

or leave in lieu of public holidays provided the employee has such leave entitlement. 
10.3 Any period for which the employee is not paid under the provisions of Clause 10.1 will count as service for the accrual of 

leave to which the employee would otherwise be entitled under this Order, provided that the employee resumes work as 
required at the end of such period. 

11. EMPLOYEES PERFORMING HIGHER DUTIES 
11.1 An employee engaged in performing duties that carry a higher classification within this Order than the employee's 

ordinary classification shall be paid the higher rate as follows: 
(a) Where the employee is engaged for more than one half day or shift they shall be paid for the day or shift. 
(b) Where the employee is employed for one-half or less than one half of one day or shift they shall be paid the 

higher rate for the time actually worked. 
(c) Any acting of less than twenty minutes shall not be counted or paid. 

11.2 Where an employee is engaged in performing duties that carry a higher classification within this Order than the 
employee’s ordinary classification, the conditions applicable to the higher duties shall apply. 

11.3 Any employee required to perform work in a lower grade for any shift or portion thereof shall not have their wages 
reduced whilst employed in such lower capacity. 

12. DISCIPLINE 
12.1 This clause describes the Employer’s procedure in dealing with an employee's unacceptable behaviour or performance. 

The procedure will enable appropriate action to be taken to deal with and prevent further unacceptable behaviour or 
performance.  Procedural fairness and the principles of natural justice are to be applied in disciplinary actions and 
decisions made about the Employer’s employees. 

12.2 Where some irregularity in an employee's conduct or performance is suspected and the Head of Branch decides that 
further action is required the Head of Branch will notify the employee in writing of the nature of the allegations which are 
relevant to the suspected irregularity and give the employee a reasonable opportunity to respond to or submit an 
explanation prior to taking any further action. 

12.3 The notification will be issued to the employee within 28 calendar days (exclusive of public holidays) from the Head of 
Branch's first knowledge of the suspected irregularity. 

12.4 An employee will, if called upon, provide any report or statement or attend an interview with the Head of Branch in 
relation to a breach of discipline. 

12.5 Where the employee admits the irregularity, the Head of Branch may take action against the employee and impose a 
disciplinary penalty provided by subclause 12.10.  The employee is entitled to be heard on the appropriate penalty. 

12.6 After considering any explanation provided by the employee, the Head of Branch may decide to take no further action or 
arrange to carry out further investigations. 

12.7 If following further investigation the Head of Branch is satisfied there has been no irregularity in an employee's conduct 
or performance no further action will be taken and the employee will be advised accordingly. 

12.8 If after investigating the matter the Head of Branch believes an irregularity in an employee's conduct or performance has 
occurred the employee will be advised in writing. The results of the investigation and a summary of the evidence relied 
upon by the Head of Branch will be provided.  The employee is to be given the opportunity to be heard prior to a final 
determination being made. 
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12.9 After giving the employee a reasonable opportunity to be heard the Head of Branch will determine the matter including, 
where relevant, the penalty. 

12.10 The Head of Branch may apply any of the following penalties: 
(a) A reprimand. 
(b) A fine.  Where an employee is fined, the fine shall not be greater than one day's pay.  This amount shall be 

deducted from the employee's fortnightly pay as if it were an overpayment. 
(c) A demotion or reduction to a lower grade - the Employer may demote an employee to a lower grade, where 

appropriate. 
(d) Dismissal. 

12.11 An employee found guilty of any breach of discipline shall have a right to appeal the Head of Branch's decision as a 
dispute referred to the WAIRC for resolution under the dispute resolution procedure.  Notwithstanding this process, 
employee/s and or their agents are not precluded from making an application to the WAIRC. 

12.12 During the course of an investigation, an employee may be: 
(a) Stood down from operational duties. The Head of Branch may provide alternative duties and/or allow the 

employee not to attend the workplace; or 
(b) Provided with alternative duties and/or a transfer to an alternative workplace. 

12.13 Where the employee is stood down on full pay in accordance with sub clause 12.12(a), until a determination is made, for 
the period the employee is stood down on full pay that employee will be paid a wage equivalent to ordinary time earnings 
before overtime which they would have earned had they not been stood down. 

12.14 The time frames identified in this clause may be extended by agreement between the Parties and neither Party will 
unreasonably withhold agreement. 

12.15 The Head of Branch may extend the minimum period specified in this clause in which a notification or determination is to 
be given/made because of the absence from duty of an employee through sickness or other authorised absence. 

12.16 Should the discipline process not be completed within six months from the date of notification referred to in subclause 
12.3 or within such other extended period of time as provided in this clause the discipline process will lapse and no 
further action will be taken, except where the delay in completion is as a consequence of the conduct of the employee or 
their representative. In this circumstance the six month period is extended by the period of any delay. 

12.17 When an employee is convicted of a criminal offence 
(a) The Head of Branch is able to take disciplinary action against employees who have been convicted of a criminal 

offence of the following type: 
(i) offences capable of being tried before a jury (indictable offences);  
(ii) offences that include: 
 (A) fraud or dishonesty;  
 (B) wilful damage or destruction of property; 
(iii) offences committed against the person; or 
(iv) those that attract a maximum penalty of imprisonment of two years or more. 

(b) When the Head of Branch becomes aware of an employee's conviction for an offence as listed above action may 
be taken as if a breach of discipline has been found to have been committed.  A further disciplinary 
investigation or inquiry is not required.  The Head of Branch may choose to: 
(i) take no action; 
(ii) reprimand the employee; 
(iii) transfer the employee within the Employer’s operations; 
(iv) reprimand and transfer the employee; or 
(v) dismiss the employee. 

(c) If the Head of Branch becomes aware of a criminal conviction the Head of Branch shall write to the employee 
and advise if they propose to take any action under this subclause. The employee is to be provided with an 
opportunity to respond prior to a final determination being made. 

12.18 General 
(a) During a discipline process an employee may have an independent support representative present at any 

meeting however, that representative is only to provide support and is not to engage in the discussion unless the 
person conducting the investigation deems it appropriate to do so. The representative must be reasonably 
available and cannot be a person involved in the matter under the investigation. 

(b) Should an interview be deferred by agreement with the Employer as a consequence of the employee 
representative being unavailable this will automatically extend the time lines by the same period between the 
proposed original date of interview until the interview takes place. 
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12.19 Definition 
Head of Branch for the purpose of this clause means the Head of Branch or nominated representative. 

PART 3 HOURS OF WORK 
13. HOURS OF WORK 
13.1 The ordinary hours of full-time employment shall be seventy six (76) hours per fortnight, and shall consist of up to ten 

shifts which shall constitute a fortnight's work. 
13.2 For the purposes of subclause 13.1 the seventy six (76) hour fortnight shall be worked in accordance with the following 

provisions: 
(a) The standard hours of full-time employment in each fortnightly cycle will be 80 hours. 
(b) Four hours in each fortnightly cycle will be accumulated towards credit days, which may be cleared in 

accordance with clause 31 - Taking of Leave or be cashed out in accordance with clause 30 - Cashing out of 
Leave Entitlements. 

13.3 Rosters when first posted shall show four rostered days off in each fortnightly cycle. 
13.4 (a) A rostered day off as provided for in sub-clause 13.3 shall be either: 

(i) 24 hours commencing 0001 hours to 2400 hours on the day designated as the rostered day off; or 
(ii) Where the preceding rostered shift ends between 0000 and 0400 hours, the day on which that shift 

ends, provided that there shall be a minimum period off duty of 32 hours between the end of that shift 
and the commencement of the next shift. 

(b) No rostered shift shall be less than five (5) hours for a full-time employee or less than three (3) hours for a part 
time employee and no rostered shift shall be more than nine (9) hours. 

(c) The maximum number of consecutive shifts an employee may be required to work will be ten (10). 
(d) Subject to subclause 13.8, the posted roster may include rostered overtime for an employee of up to a maximum 

of five hours more than the 80 standard hours in a fortnightly cycle for the purposes of a Special Event or other 
exceptional circumstance. 

13.5 Rostering 
(a) For the period of this Order the Employer will roster employees using two (2) rosters being the Guide Roster 

and the Operational Roster. 
(b) The period of the roster cycle will be at the Employer's discretion, involving consultation with the depot roster 

committee. 
13.6 Guide Roster 

(a) The Guide Roster will provide a fixed work day and rostered day off (RDO) pattern except for relief lines. 
(b) Employees will work through each line of work on the Guide Roster in sequence. 
(c) Following an authorized absence from work an employee will resume duties from the line on the roster that they 

would have reached if no absence from work had occurred.  If the absence exceeds six months, this may not be 
guaranteed. 

13.7 Changes to Guide Roster 
(a) The Guide Roster will only be modified to accommodate changes of a long term nature. 
(b) Where the Employer proposes to modify the Guide Roster or compile a new Guide Roster, it will do so in 

consultation with the affected employees, including: 
(i) establishing and meeting with a rostering committee comprised of Employer representatives and the 

following rostering employee representatives elected by employees within the previous two years: 
• Claisebrook Depot - two rostering representatives; 
• Mandurah Depot - one rostering representative and one proxy; and 
• Nowergup Depot - one rostering representative and one proxy. 

(ii) Posting the proposed Guide Roster at least 6 weeks before it is proposed to come into operation, to 
provide all employees the opportunity to make further comment to permit final changes before the 
Operational Roster based on the new Guide Roster is posted. 

(c) For the avoidance of doubt, while the Employer will compile the Guide Roster in consultation with employees 
and will genuinely consider comments received during the consultation process, the Employer will while this 
Order is in force be entitled to post a Guide Roster which it determines best balances the operational 
requirements of the business, including the reliability, safety and cost effectiveness of the service offered to the 
community, fatigue management and the attractiveness of the roster to employees, provided the Guide Roster 
complies with this Order and with the specific Fatigue Management rules (currently FAID) adopted by the 
Employer, and in particular: 
(i) There is no rule limiting the number of trips which may be rostered in a day; and 
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(ii) The provision within the roster of variety of work will be at the discretion of the Employer, with no 
rule requiring it to be provided on any day or within any fortnightly roster cycle. 

13.8 Operational Roster 
(a) The Operational Roster is the actual roster that the Employer is requiring the employees to work and will show 

all shifts to be worked for the period of the roster. 
(b) The Operational Roster will display shift times and the location where the shift break is anticipated to be taken. 

The details of the relief line working will also be incorporated. 
(c) Subject to paragraph 13(4)(d) the Operational Roster may include rostered overtime with employees able to be 

rostered for up to 85 hours per fortnightly cycle, provided that: 
(i) The average standard hours worked by all rostered employees in any fortnightly cycle under any 

posted Operational Roster shall not exceed 80; and 
(ii) Any objection by an employee to being rostered to work overtime shall be raised with the employee's 

supervisor by the end of his or her second shift after the roster is posted and shall be dealt with as if it 
were an objection to working additional hours. 

(d) Each fortnightly cycle of the Operational Roster should be posted 3 weeks in advance by Thursday at 1300 
hours unless there are mitigating operational circumstances, in which case the roster will be posted by 1300 on 
Friday. 

13.9 Changes to Operational Roster 
(a) The Employer may make reasonable changes to the posted Operational Roster. 
(b) Where an employee's roster is changed, the employee will be paid based on the hours actually worked by the 

employee unless there is an express prior written agreement to the contrary between the Employer and the 
employee with regard to that specific change. 

(c) For the avoidance of doubt, a change to the roster does not give rise to an entitlement to be paid overtime other 
than under clause 14.3. 

(d) Where the Employer proposes to change a shift on the posted Operational Roster, the Employer will notify the 
employee of the proposed change in accordance with this clause and the change takes effect when the employee 
agrees or is deemed to have agreed to the change. 

(e) The Employer will be deemed to have notified the employee of any proposed change if, as well as marking the 
change on the posted Operational Roster: 
(i) the change is recorded in a list updated daily of changes made to Operational Rosters (other than 

wholesale changes) kept on the sign-on counter of the employee's home depot; or 
(ii) Where there have been wholesale changes to the Operational Roster, the Employer has made an entry 

in the General Order Book and sent an email to all affected staff advising of the changes. 
(f) If an employee does not object by the end of his or her second shift after the Employer's notification he or she 

will be deemed to have agreed to the change. 
(g) Where the employee advises the Employer that he or she objects to the proposed change and advises of his or 

her reasons, the Employer will either withdraw the proposed change or refer it for consideration by the relevant 
Depot Manager. 

(h) The Depot Manager will give the employee the opportunity to be heard and will then decide whether he or she 
considers the proposed change to the Operational Roster is reasonable, taking into account all relevant factors 
including, but not limited to: 
(i) Whether the change results in rostered overtime, in which case the factors listed at subclause 14.1(e) 

will also be relevant - note that a reduction in make-up pay is not a relevant factor; 
(ii) The notice given by the Employer to the employee of the proposed change; 
(iii) The notice given by the employee to the Employer of the employee's intention to refuse to agree to the 

change; 
(iv) Whether the shift is a standby shift, and is therefore more liable to change at shorter notice than other 

shifts; 
(v) The effect of the shift change on the employee (including the extent of variation from the posted 

shift); 
(vi) The employee's personal circumstances (including family responsibilities); 
(vii) Fatigue Management Guidelines; 
(viii) Transperth Train Operations' operational requirements; 
(ix) The extent to which appropriate alternative arrangements are available; 
(x) The extent to which the need to make the change and the notice given to the employee of the change 

was within the Employer’s control; and 
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(i) If the employee's objection to the roster change is not considered reasonable, the Depot Manager may direct the 
employee to work the altered shift. 

(j) Any further dispute arising from the shift change may be dealt with under clause 48 - Dispute Resolution 
Procedure of the Order, provided that: 
(i) where at least two weeks' notice has been given of the change to the roster; or 
(ii) where the shift was a standby shift; 
the employee will be required to work the altered shift as directed unless it is resolved otherwise under the 
Dispute Resolution Procedure prior to the shift. 

(k) The provisions of this Order dealing with Changes to the Operational Roster do not apply to Trainee Railcar 
Drivers. 

13.10 Mutual Roster Changes Between Employees 
(a) An employee may apply to exchange shifts with a fellow employee within the same classification at the same 

depot providing the application: 
(i) is in writing in the required form (if any) signed by both employees; 
(ii) is provided to the relevant rostering officer at least two days prior to the proposed change coming into 

effect; 
(iii) does not breach fatigue management principles; 
(iv) does not breach any condition of this Order; and 
(v) is cost neutral to the Employer. 

(b) Applications will be considered by the relevant rostering officer and where accepted by the officer will be 
endorsed on the Operational Roster. 

(c) Where a mutual exchange is accepted, the hourly rate and penalties paid to each of the employees who 
exchange shifts shall be paid based on the shifts actually worked by each employee. 

14. OVERTIME 
14.1 Additional Hours Overtime 

(a) Additional Hours overtime is additional time worked in the form of extensions to rostered shifts of which less 
than 48 hours' notice is given or additional shifts. 

(b) The Employer shall arrange as far as practicable that shifts not be extended beyond nine hours and an employee 
shall not be required to remain on duty for more than ten (10) hours except in cases of emergency or where 
relief cannot be provided. 

(c) Additional Hours overtime may be worked by agreement. 
(d) The Employer may require any employee to work reasonable additional hours, and the employee must comply 

with the requirement unless they have a reasonable excuse which excuse should be raised and discussed with 
the employee's supervisor at the time the requirement is notified. 

(e) In determining whether additional hours are reasonable hours the following factors may be taken into account: 
(i) any risk to employee health and safety from working the additional hours; 
(ii) the employee's personal circumstances, including family responsibilities; 
(iii) Transperth Train Operation's operational requirements; 
(iv) any notice given by the Employer of any request or requirement to work the additional hours; 
(v) any notice given by the employee of his or her intention to refuse to work the additional hours; 
(vi) the employee's hours of work over the 4 weeks ending immediately before the employee is required or 

requested to work the additional hours; 
(vii) whether the additional hours are on a public holiday; 
(viii) any other relevant matter. 

(f) Where an employee has a prior planned family or community commitment or medical appointment and can, 
where required by the Employer, provide proof that would satisfy a reasonable person of the existence of that 
prior planned commitment or appointment then a refusal by the employee to work additional hours conflicting 
with that commitment or appointment will generally not be unreasonable. 

(g) Where the Employer determines an employee's refusal to be unreasonable, the employee shall work the 
additional overtime as directed unless it is resolved otherwise under the Dispute Resolution Procedure prior to 
the shift. 

14.2 Rostered Overtime is overtime in excess of the Standard Hours, which may be scheduled when the roster is first posted in 
accordance with subclause 13.8, or may be scheduled in a change to the roster in accordance with subclause 13.9. 

14.3 Overtime Penalties 
(a) Where more than one penalty applies to time worked, the highest penalty only will be paid. 
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(b) All time worked by: 
(i) a full-time employee in excess of eighty (80) standard hours in any fortnightly cycle; or 
(ii) a part time employee in excess of their agreed standard hours in any fortnightly cycle; 
shall be paid at the rate of time and a half. 

(c) Where a change to the posted roster, of which at least 48 hours notice has been given, extends the length of a 
shift then no overtime shall be payable by reason of that extension unless the extension causes the rostered 
hours worked in the fortnightly cycle to exceed or further exceed eighty (80) hours, not including hours paid as 
additional hours. 

(d) All time worked as additional hours Monday to Friday shall be paid at the rate of time and a half. 
(e) All additional hours worked on a Saturday or a Sunday shall be paid at the rate of double time. 
(f) Where an employee is called upon to work additional hours or rostered overtime during the employee's rostered 

day off the employee shall be paid at the rate of double time for that overtime worked, but not for any standard 
hours rostered between 0000 and 0400 on a rostered day off. 

14.4 Saturday and Sunday Penalty Rates 
(a) All standard hours worked on Saturdays by shift employees shall be paid at time and a half. 
(b) All time worked on a Sunday shall be paid at the rate of double time. 
(c) For the avoidance of doubt, where a shift commences on one day and concludes on the following day, hours 

will be paid at the rate applicable to the day on which they were worked. 
14.5 Penalties for Working on Public Holidays 

(a) Employees rostered or otherwise required to work on a Public Holiday shall be paid for all time worked at the 
rate of time and a half for the first 8 hours worked on any shift on that day and at the rate of double time and a 
half for all time worked in excess of eight hours on any shift. 

(b) In addition to payment described in subclause 14.5 (a) an employee rostered or otherwise required to work on a 
Public Holiday shall either: 
(i) be paid a sum equal to eight hours' pay at the base rate of pay; or 
(ii) be granted eight hours' leave with pay (to be known as Leave in lieu of Public Holidays) which an 

employee can elect to be granted and can clear in accordance with clause 33 – Annual Leave. 
(c) For the avoidance of doubt, no other penalties, including penalties under sub-clause 14.3 of this clause, are 

payable for work on a public holiday. 
15. SHIFT BREAKS 
15.1 An employee who works a shift which is greater than five hours in duration shall be entitled to a paid shift break of 

twenty (20) minutes in duration.  Shift breaks shall be rostered to commence between the completion of the third hour and 
the completion of the fifth hour of duty.  An employee shall not be permitted to continue longer than five (5) hours on a 
shift without having commenced a shift break during that shift. 

15.2 When an employee is on duty for more than ten (10) hours then the employee will be entitled to a Shift Extension 
Allowance instead of an entitlement to a second shift break and a meal allowance.  The Shift Extension Allowance will be 
a sum equal to 0.75 hours’ pay at the base rate of pay.  The Employer will endeavour, where practicable, to arrange a 
second shift break of fifteen minutes duration where it is expected that an employee will be on duty for more than ten (10) 
hours. 

16. MINIMUM TIME OFF DUTY 
16.1 Each driver shall be allowed off duty for a minimum of twelve hours, except as provided hereunder. 
16.2 Where a shift is extended: 

(a) the period off duty shall be calculated from the actual time the employee is released from duty by the Employer; 
and 

(b) where the next rostered shift would not give the driver the minimum period off duty, the driver shall request and 
receive confirmation from the supervisor of the time the driver is actually required to commence the next shift. 

16.3 The Employer shall not arrange for an employee who has not been allowed the minimum period off duty to commence a 
shift while there is another qualified employee available who has had the minimum period off duty. 

16.4 When an employee is brought on duty without having been allowed the minimum period off duty, the employee shall be 
paid: 
(a) Where the employee has been allowed at least eleven hours off duty, at the double rate for the difference 

between the actual time off duty and twelve hours; and 
(b) Where the employee has been allowed less than eleven hours off duty, as if they had been continuously on duty 

from the time the employee booked on the shift preceding that period off duty. 
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17. GUARANTEED FORTNIGHT'S WORK 
17.1 Full-time Employees 

The Employer shall guarantee to each full-time employee a full fortnight's work of at least eighty (80) hours except during 
such period as by reason of any action on the part of any section of its employees or for any cause beyond the control of 
the Employer, it is unable wholly or partially to carry on the running of the trains.  Each fortnight shall stand by itself. 

17.2 Part-time Employees 
The Employer shall guarantee to each part-time employee a fortnight's work of their agreed standard hours for that 
fortnight, except during such period as by reason of any action on the part of any section of its employees or for any cause 
beyond the control, it is unable wholly or partially to carry on the running of the trains.  Each fortnight shall stand by 
itself. 

PART 4 RATES OF PAY 
18. CLASSIFICATION AND PAY RATES 
18.1 Employees shall be paid in accordance with the wage rates tables below, with the weekly wage rates in the table 

representing the base rate of pay. 
18.2 From the first pay period commencing on or after the day on which this Order comes into operation, employees shall be 

paid: 
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver $963.67 
Railcar Driver $1,164.08 
Driver Trainer $1,233.92 
Driver Coordinator $1,361.97 

18.3 From the first pay period commencing on or after 1 September 2011 employees will be paid: 
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver $983.42 
Railcar Driver $1,187.32 
Driver Trainer $1,258.56 
Driver Coordinator $1,389.16 

18.4 From the first pay period commencing on or after 1 June 2012 employees will be paid:  
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver       $1,003.19 
Railcar Driver $1,210.57 
Driver Trainer $1,283.20 
Driver Coordinator $1,416.37 

18.5 The following provisions apply to Trainees: 
(a) The wage rate applicable to Trainees shall be 85% of the wage rate applicable to the classification of a Railcar 

Driver for which the employee is being trained. 
(b) This rate will apply to a Trainee for the duration of the training period until the Trainee has passed the 

assessment in accordance with the Driver Training Program. 
(c) Trainees shall be required to undertake training during all shift work hours across the whole roster cycle. 

18.6 The wage rate for a Driver Trainer shall be 6% above the applicable base rate for a Railcar Driver. 
18.7 The wage rate for a Driver Coordinator shall be 17% above the applicable base rate for a Railcar Driver. 
18.8 The base rates of pay prescribed under this clause are not subject to future minimum wage adjustments as prescribed by 

section 50A of the Industrial Relations Act 1979 (WA). 
18.9  Those drivers engaged on Shed Duties shall be paid an allowance per shift of the following amounts: 

(a) From the beginning of the first pay period on or after the date of this order $11.64 per shift; 
(b) From the beginning of the first pay period commencing on or after 1 September 2011 $11.87 per shift; and 
(c) From the beginning of the first pay period on or after 1 June 2012 $12.11 per shift.  

19. SUBURBAN ELECTRIC RAILCAR ALLOWANCE 
19.1 While this Order is in force, the Suburban Electric Railcar Allowance paid to employees rostered to work as a driver on 

the suburban rail system will not be paid.  For the purpose of history, this allowance is absorbed into the base rates of pay 
for employees except Trainees. 

20. REMUNERATION PACKAGING 
20.1 An employee may, by agreement with the Employer, enter into a remuneration packaging arrangement in accordance with 

the Employer’s Salary Packaging Agreement or any similar remuneration packaging arrangement offered by the 
Employer. 

20.2 Remuneration packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total 
Employment Cost (as defined) of an employee, can be reduced by and substituted with another or other benefits. 
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20.3 For the purpose of this clause, Total Employment Cost (TEC) is defined as the cost of salary and other benefits 
aggregated to a total figure or TEC, less the cost of compulsory employer superannuation guarantee contributions. 

20.4 The TEC for the purpose of remuneration packaging is calculated by adding: 
(a) The base salary; 
(b) other cash allowances, e.g. annual leave loading; 
(c) non cash benefits, e.g. superannuation, motor vehicle etc; 
(d) any Fringe Benefits Tax liabilities currently paid; and 
(e) any variable components, where commuted or annualised. 

20.5 Where an employee enters into a remuneration packaging arrangement they will be required to enter into a separate 
written agreement with the Employer that sets out the terms and conditions of the arrangement, including an irrevocable 
signed agreement to allow the Employer to deduct from the employee's wages any outstanding liabilities to be paid. 

20.6 Notwithstanding any remuneration packaging arrangement, the wage rate specified in clause 18 - Classification and Pay 
Rates is the basis for calculating related entitlements specified in this Order. 

20.7 The remuneration packaging arrangement must be cost neutral in relation to the total cost to the Employer. 
20.8 The remuneration packaging arrangement must also comply with relevant taxation laws and the Employer will not be 

liable for any additional tax, penalties or other costs payable or which may become payable by the employee. 
20.9 In the event of any increase or additional payments of tax or penalties associated with the employment of the employee or 

the provision of Employer benefits under the salary packaging agreement, such tax, penalties and any other costs shall be 
borne by the employee. 

20.10 In the event of significant increases in Fringe Benefits Tax liability or administrative costs relating to arrangements under 
this clause, the employee may vary or cancel a remuneration packaging arrangement. 

20.11 The cancellation of remuneration packaging will not cancel or otherwise affect the operation of this Order. 
20.12 The Employer shall not unreasonably withhold agreement to remuneration packaging on request from an employee. 
20.13 The Dispute Resolution Procedures contained in this Order shall be used to resolve any dispute arising from the 

operations of this clause. Where such a dispute is not resolved, either party may refer the matter to the WAIRC. 
21. PAYMENT OF WAGES 
21.1 Subject to the following provisions of sub clause 21.2 wages shall be paid fortnightly no later than each alternate 

Thursday. 
21.2 All employees' wages will be paid into accounts (nominated by each employee) with a savings bank, trading bank (cheque 

account), building society or credit union. 
21.3 The Employer shall provide each employee with access to electronic pay advice with capacity for printed advice in 

respect of each payment of wages. 
22. RECOVERY OF UNDERPAYMENTS 
22.1 Where an employee is underpaid in any manner: 

(a) the Employer will, once the Employer is aware of the underpayment, rectify the error as soon as practicable; 
(b) where possible the underpayment shall be rectified no later than in the pay period immediately following the 

date on which the Employer is aware that an underpayment has occurred; and 
(c) where an employee can demonstrate that an underpayment has created serious financial hardship, the employee 

shall be paid by way of a special payment as soon as practicable. 
22.2 The Employer shall compensate an employee for costs resulting directly from an underpayment, where it is proven that 

the costs resulted directly from the underpayment.  This includes compensation for overdraft fees, dishonoured cheque 
costs, and dishonour fees related to routine deductions from the bank account into which an employee's wages are paid. 

22.3 Nothing in this clause shall be taken as precluding the employee's legal right to pursue recovery of underpayments. 
23.  RECOVERY OF OVERPAYMENTS 
23.1 The Employer has an obligation under the Financial Management Act 2006 to account for public monies.  This requires 

the Employer to recover overpayments made to an employee. 
23.2 Any overpayment will be repaid to the Employer within a reasonable period of time. 
23.3 Where an overpayment is identified and proven, the Employer will provide the employee with the written details of the 

overpayment and notify the employee of their intent to recover the overpayment. 
23.4 Where the employee accepts that there has been an overpayment, arrangements for the recovery of the overpayment will 

be negotiated between the Employer and employee. 
23.5 If agreement on a repayment schedule cannot be reached within a reasonable period of time, the Employer may deduct the 

amount of the overpayment over the same period of time that the overpayment occurred provided: 
(a) the Employer may not deduct or require an employee to repay an amount exceeding 10% of the employee's net 

pay in anyone pay period without the employee's agreement; and 
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(b) where necessary the Employer may deduct money over a period of time greater than the period of time over 
which the overpayment occurred. 

23.6 If the employee disputes the existence of an overpayment and the matter is not resolved within a reasonable period of 
time, the matter should be dealt with in accordance with clause 48 - Dispute Resolution Procedure.  No deductions 
relating to the overpayment shall be made from the employee's pay while the matter is being dealt with in accordance 
with the Dispute Resolution Procedure. 

23.7 Nothing in this clause shall be taken as precluding the Employer's legal right to pursue recovery of overpayments. 
23.8 Where the Employer alters the pay cycle or pay day, any consequential variations to an employee's fortnightly wages 

and/or payments to compensate shall not be considered an overpayment for the purposes of this clause. 
PART 5 ALLOWANCES AND FACILITIES 
24. SHIFT WORK 
24.1 Monday to Friday 

The Employer may, if the Employer so desires, work any part of its business on shifts in accordance with the following 
provisions; 
(a) On an afternoon shift which commences before 1800 hours and the rostered duration of which concludes at or 

after 1830 hours, an employee will be paid an allowance of $2.76 an hour on all time paid at the base rate. 
(b) On a night shift, which commences at or between 1800 hours and 0359 hours, an employee will be paid an 

allowance of $3.28 an hour on all time paid at the base rate. 
(c) On an early morning shift, which commences at or between 0400 hours and 0530 hours an employee will be 

paid an allowance of $2.76 an hour on all time paid at the base rate. 
(d) In addition to the hourly shift work allowance, an employee will be paid an allowance of $3.28 for any shift 

where the rostered duration commences or finishes at or between 0101 hours and 0359 hours. 
(e) In calculating the allowance under this clause, broken parts of an hour less than thirty minutes on any shift shall 

be disregarded and thirty minutes to fifty-nine minutes paid as one hour. 
24.2 Saturday and Sunday 

The penalties payable on Saturdays and Sundays are specified at sub clause 14.4 Saturday and Sunday Penalty Rates. 
25. TEMPORARY TRANSFER ALLOWANCE 
25.1 When an employee is required to commence and conclude a shift at a metropolitan depot other than the home depot to 

which the employee is stationed, the following shall apply: 
(a) When the distance the employee is required to travel from the employee's usual place of residence to the depot 

from which the employee is temporarily working is greater than the distance the employee is required to travel 
from his or her usual place of residence to the employee's home depot, the employee shall be paid an allowance 
per kilometre in both directions calculated on the extra distance the employee is required to travel.  Such 
allowance as specified in this paragraph is in recognition of the cost and time taken for the extra distance to be 
travelled. 

(b) The allowance payable per kilometre will be: 
(i) $1.48 where the Depot Manager of the employee's home depot is satisfied that the employee is not 

reasonably able to use public transport to travel to and from the other depot; and otherwise 
(ii) Half the figure nominated in paragraph (i) of this subclause where the Depot Manager of the 

employee's home depot is satisfied that the employee is reasonably able to use public transport to 
travel to and from the other depot. 

(c) The rates referred to in this sub clause will be adjusted from time to time during the term of the Order in 
accordance with the Taxi Control Board metropolitan rates.  The adjustments will be implemented as soon as 
practicable after any change to the Taxi Control Board rate, and will apply from the date of any such change. 

25.2 For the avoidance of doubt, a Trainee Driver will not be stationed at a home depot and will not be entitled to the 
temporary transfer allowance unless the Employer has agreed in writing with the Trainee Driver to the contrary. 

26. KNOWLEDGE OF ROADS 
26.1 Where an employee is required to learn the road only, this will be achieved by a combination of: 

(a) Being rostered with a qualified employee who has knowledge of the roads; and/or 
(b) The use of simulators; and/or 
(c) Any other reasonable method determined by the Employer. 

26.2 Should the requirements of the service necessitate that the driver shall run over a road with which the driver is not fully 
acquainted the driver shall be provided with a pilot.  Such pilot shall be a person who is qualified to operate a Railcar and 
has direct knowledge of the road to be run over and is authorised to drive.  In cases where a driver is removed from one 
depot to another, the driver shall be given access to facilities to learn the road without loss of driver's pay. 
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27. ON CALL ALLOWANCE 
27.1 Employees may be directed by the Employer to be on call.  An employee placed on call will be required outside the 

employee's standard hours of duty to: 
(a) remain at the employee's residence or to otherwise be immediately contactable by telephone or other means; and 
(b) remain in a state of readiness in case of a call out; 
And if called out immediately return to duty. 

27.2 Employees placed on call outside their standard hours of duty will be paid an allowance of $3.55 per hour for all time on 
call.  The allowance will not be paid during the time the employee is paid working time following recall to duty. 

27.3 Where an employee objects to being directed to be on call, the objection will be dealt with as if it were an objection to 
working additional hours. 

27.4 Where an employee has volunteered to be on call, it is deemed to be reasonable for the Employer to direct that employee 
to return to duty while they are on call.  An employee who is not contactable, fails to respond or is not in a state of 
readiness when called upon to return to duty: 
(a) will not be paid the allowance for the period the employee was required to be on call; and 
(b) will be liable to disciplinary proceedings. 

27.5 The Employer shall make at least two (2) attempts within six minutes to contact the employee and shall record the time of 
each attempted contact. 

28. UNIFORMS 
28.1 Employees are at all times to be well presented, and wearing the supplied uniform in the manner prescribed. 
28.2 The Employer will provide a bag and the following initial issue of uniforms for Railcar Drivers: 

5 shirts 
3 trousers and/or shorts 
1 vest or jumper 
1 belt 
1 cap 
5 pairs of socks 
1 jacket 
1 pair footwear 
1 wet weather jacket 
1 wet weather trousers (if requested) 

28.3 Each year, an employee may nominate that the Employer provide up to a total of 5 new items from the following options: 
Shirts (up to 5) 
Trousers and/or shorts (up to 2) 
1 vest or 1 jumper (either but not both) 
Socks (5 pairs of socks count as one item) 

28.4 On the basis of "fair wear and tear" an employee may: 
(a) replace footwear, wet weather jacket or wet weather trousers; 
(b) after a minimum of 1 year's usage, exchange a belt or a cap; and 
(c) after a minimum of 4 years' usage, exchange a jacket. 

28.5 Items of clothing will be replaced or exchanged on the basis of 'fair wear and tear'.  Where an item of uniform has 
deteriorated to a point where its continued use would be detrimental to the objective of being well presented, then any 
such item of uniform will be replaced upon presentation of the old item.  Any item of uniform that is damaged beyond 
repair, or is uneconomical to repair, will be replaced without cost to the employee providing the damaged item is 
returned. 

28.6 Items of clothing will be supplied as standard sizes, and any alterations required are to be at the employee's expense. 
29.  FREE RAIL TRAVEL 
29.1 Free intrastate rail travel shall be made available to employees and their dependants in accordance with the conditions 

specified in the Employer’s Pass Manual or its successor Manual, a copy of which shall be supplied to the Union.  The 
entitlements existing at the day on which this Order comes into operation shall not be reduced without agreement between 
the Employer and the Union. 

29.2 Where agreement cannot be reached between the parties any dispute under this clause shall be determined by the WAIRC. 
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PART 6  LEAVE 
30.  CASHING OUT OF LEAVE ENTITLEMENTS 
30.1 The Employer may approve the cashing out of the following forms of leave: 

(a) Accrued long service leave; 
(b) Up to 50% of any annual leave accrued by an employee during any completed year of service; 
(c) Hours accumulated for clearance as Credit days; 
(d) Accrued leave in lieu of public holidays. 

30.2 Requests to cash out leave shall be in writing and consistent with the provisions of any relevant Employer policies.  They 
shall usually be made in conjunction with the submission of leave requests during the nomination period for the Leave 
Roster Process under clause 31 of this Order.  Requests to cash out leave made at other times may be approved at the 
discretion of the Employer, taking into account operational requirements and the reason the request was not made at the 
usual time. 

30.3 An employee may request and the Employer may approve the cashing out of up to 64 hours to be accumulated for Credit 
days in advance of their accumulation over the next year, or pro rata for a shorter period. 

30.4 If the number of Credit days cashed out in advance exceeds the number of Credit days accumulated by the employee over 
the relevant period, payment may be adjusted at the end of that period or when the employee's service terminates if the 
employee's service terminates before the end of the relevant period. 

30.5 The minimum amount of accrued long service leave which may be cashed out at any time is four weeks. 
30.6 Except where the Employer is satisfied there are extenuating circumstances, a minimum of three weeks accrued leave 

must be taken in a calendar year for any application to cash out long service leave or annual leave to be approved. 
31. TAKING OF LEAVE 
Requirement that Minimum Leave is Taken 
31.1 An employee will take a minimum of three (3) weeks annual leave for recreational purposes in a financial year in up to 

two blocks. 
31.2 An employee may apply to defer the remainder of their annual leave entitlement to be taken in the following year.  The 

decision to grant or refuse the application will be at the Employer's discretion. 
31.3 At the time of application, an employee seeking deferment must nominate specific provisional dates in the following 

leave year when the deferred leave can be cleared and the Employer's decision to grant the application will constitute an 
agreement that the leave will be taken on those dates.  The employee may submit a further leave request for the deferred 
leave during the next leave roster process confirming or seeking to vary the provisionally agreed dates, which will be 
treated no less favourably than a new leave request.  In the absence of a further leave request, the employee will be 
rostered on leave on the provisionally agreed dates. 

Leave Roster Process 
31.4 Each year prior to 15th March, the Employer will require all employees to submit leave requests by 30th April 

nominating their preferred dates in the twelve months, commencing 1st July, to clear: 
(a) annual leave calculated up to 30 June that year; 
(b) all uncleared accumulated hours for Credit days calculated up to 30 June that year and (unless the employee has 

requested to cash them out in advance) at least 5 further Credit days expected to accumulate in the next year; 
(c) any accrued long service leave;  
(d) all accumulated leave in lieu of public holidays; and 
(e) any purchased leave. 

31.5 Following this leave nomination period, the Employer will consider the requested dates and prepare and post at each 
depot by 31st May a draft leave roster identifying the dates upon which each employee will go on leave and resume duty. 

31.6 The Employer shall prepare and post a final leave roster by 21st June for leave that is to commence from 1st July each 
year and employees will be rostered for leave in the Employer's rostering and payroll systems in accordance with the final 
leave roster. 

31.7 The final leave roster is not to be departed from except for reasons of sickness, accident or traffic requirements not 
foreseeable at the date of preparing the roster, unless otherwise agreed between the employee and the Employer. 

31.8 After the final leave roster has been posted, an employee may mutually change leave dates with another employee within 
the same classification at the same depot on the same roster, providing that the amount of leave being mutually changed is 
identical. 

31.9 While reasonable attempts will be made to accommodate preferred dates the final allocation may be different to ensure 
the number of employees on leave each week can be accommodated within operational requirements. 

31.10 Employees are not to be booked on annual leave for more than one year in succession between 30 April and 1 September, 
except at the request of the employee. 
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31.11 Unless at the request of a employee, an employee shall not be rostered to clear further annual leave within four (4) months 
of resuming duty following long service leave. 

31.12 Where the number of requests for leave in a particular period exceeds the number which can be accommodated, the 
Employer will have regard to the previous year's leave roster when determining which employees will be granted leave. 

31.13 Should the dates proposed not be acceptable to an employee, then the dispute resolution process may be implemented by 
the employee. 

31.14 If an opportunity to release an employee on leave becomes available on the leave roster due to resignation/change of 
circumstances of another employee, then another employee may apply to take leave at that time. 

31.15 After the posting of the final leave roster, any application to vary, change, or occupy newly available dates, or request for 
mutual swap is to be made as soon as practical but not later than six (6) weeks prior to leave being taken.  Any variation is 
subject to the number on leave being consistent with operational requirements and any rostering/fatigue requirements. 

31.16 Applications received less than six (6) weeks prior to leave being taken will not generally be allowed but may be 
approved solely at the Employer’s discretion. 

31.17 A special revised leave roster may be posted for the part year commencing between the day on which this Order comes 
into operation and 1 July 2011.  Any leave scheduled in accordance with the current leave roster for that period shall not 
be changed without the employee's consent but employees may be given the opportunity to schedule additional leave 
during that period.  The relevant dates for any special revised leave roster process will be nominated by the Employer. 

Unscheduled Credit Days and Leave in Lieu of Public Holidays 
31.18 Employees will have at least five (5) of the Credit days expected to accrue in the next year cashed out or scheduled during 

that year as part of the leave roster process. 
31.19 Employees may apply to take the remaining unscheduled Credit days and any leave in lieu of public holidays as single 

days or as a combination of days as follows: 
(a) Where at least six (6) weeks' notice has been given, applications will be approved in Order of receipt until the 

maximum number of unscheduled Credit days for the relevant day at the applicable depot has been reached. 
(b) The calculation of the maximum number of unscheduled Credit days that can be rostered on any day at each 

depot for the next six (6) fortnightly roster cycles will be posted by the Employer at each Depot with the posting 
of every fourth operational roster cycle.  The maximum number will be determined based on operational 
requirements, and will take into account: 
(i) The number of days potentially able to be rostered as Credit days if all employees were available; 
(ii) Less the number of drivers rostered off driver's duties (e.g. allocated to other duties, on scheduled 

leave, on long term workers compensation or on pre-approved unscheduled Credit days); and 
(iii) Less the average number of short-notice absences on that weekday over the past six (6) fortnightly 

roster cycles (including but not limited to sick leave or short notice credit days for urgent personal 
business). 

(c) The maximum number of unscheduled Credit days on days when Special Events are scheduled will be zero, 
unless the Employer determines otherwise. While Special Events will be taken into account when the maximum 
numbers of unscheduled Credit days are posted, the scheduling of a Special Event after posting will have the 
effect of over-riding the posted number. 

(d) Where less than six (6) weeks' notice has been given, Credit days may only be approved for urgent personal 
business, being unanticipated matters of a compassionate or pressing nature identified by the employee in their 
application which arise without notice and require immediate attention.  The Employer may require evidence 
that would satisfy a reasonable person to be provided in relation to such matters. 

(e) Where leave is taken in single days and approved after the posting of the Operational Roster, leave will be paid 
and entitlements debited in accordance with the rostered hours the employee would have worked had the 
employee not been absent on leave. 

(f) Any reference to "Credit day" in this clause shall be read to include leave in lieu of public holidays. 
32. PURCHASED LEAVE – 48/52 WAGES ARRANGEMENT 
32.1 The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

(4) weeks additional leave. 
32.2 The Employer will assess each application for 48/52 wage arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
32.3 Access to this entitlement will be subject to the employee having satisfied the Employer’s accrued leave management 

policy. 
32.4 The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 
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Number of weeks wages spread 

over 52 weeks 
Number of weeks purchased leave 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

32.5 The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the wage. 

32.6 Where an employee who is in receipt of a higher duties allowance proceeds on any period of additional purchased leave, 
the employee shall not be entitled to receive payment of the allowance for any period of purchased leave.  

32.7 In the event that a part time employee’s ordinary working hours are varied during the year, the wage paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

33. ANNUAL LEAVE 
33.1 Regular Day Shift Employees 

(a) Except as herein provided a period of four (4) consecutive weeks leave with payment at the employee's base 
rate of wage, plus a leave loading of seventeen and a half percent (17.5%) shall be allowed annually to an 
employee by the Employer. 

(b) Entitlements to annual leave accrue pro rata on a weekly basis. 
33.2 Seven Day Shift Employees 

Shift employees who work other than regular day shift shall be entitled and allowed an additional week's leave on full pay 
inclusive of leave loading of twenty (20%) percent. 
(a) This provision shall also apply to any other employee whose rostered hours of work can be extended over 

Saturdays and Public Holidays and whose hours of duty vary throughout the twenty-four (24) hours of the day 
and who may be called upon to work Sundays. 

(b) Notwithstanding anything elsewhere contained herein this sub-clause shall not apply to any employee whose 
rostered hours of work must be completed between Monday and Friday inclusive and not on Public Holidays. 

33.3 Part Qualifying Period Seven Day Shift Employee 
Where an employee with twelve (12) months' continuous service is engaged for part of a qualifying twelve (12) monthly 
period as a seven day shift employee, the employee shall be entitled to have the period of annual leave to which the 
employee is otherwise entitled under this clause increased by one-twelfth of a week for each completed month the 
employee is continually so engaged, and shall be paid for the annual leave plus the extra leave at the employee's base rate 
of pay, plus a loading calculated at eighteen and three quarter (18.75%) percent for the annual leave taken. 

33.4 Annual Leave Loadings 
An employee shall be entitled to: 
(a) the amount of loading calculated in accordance with clauses 33.1, 33.2 or 33.3 as the case may be. 
(b) The annual leave loading shall not exceed the Average Weekly Total Earnings of all males in Western Australia 

as published by the Australian Bureau of Statistics for the September Quarter of the year immediately preceding 
that in which the leave commences. 
The maximum annual leave loading payable to shift employees who are granted an additional week's leave shall 
not exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published by the 
Australian Bureau of Statistics, for the September quarter of the year immediately preceding that in which the 
leave commences. 

33.5 No Deduction 
No deduction shall be made from annual leave for the period an employee is off duty through sickness unless the absence 
exceeds three (3) calendar months. 

34. BEREAVEMENT LEAVE 
34.1 Employees, including casuals, shall on the death of: 

(a) the employee's spouse or de facto partner; 
(b) a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) a parent, step-parent or grandparent of the employee; 
(d) a sibling of the employee; 
(e) any other person who, at or immediately before the relevant time for assessing the employee's eligibility to take 

leave, lived with the employee as a member of the employee's household; 
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be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the Employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

34.2. The two (2) days need not be consecutive. 
34.3 Bereavement leave is not to be taken during any other period of leave, or at a time when the employee is not rostered for 

duty. Payment in respect of bereavement leave shall be made only where the employee otherwise would have been on 
duty and shall not be granted in any case where the employee concerned would have been off duty in accordance with the 
roster, or on annual leave, long service leave, sick leave, workers compensation or leave without pay. 

34.4 Payment of such leave may be subject to the employee providing evidence, if so requested by the Employer, of the death 
or of the relationship to the deceased that would satisfy a reasonable person. 

34.5 An employee requiring more than two (2) days bereavement leave in order to travel overseas in the event of the death 
overseas of a member of the employee's immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave or leave without pay provided all accrued leave is exhausted. 

35. BLOOD/PLASMA DONORS LEAVE 
35.1 Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) at least two (2) days' notice has been provided and prior agreement with the supervisor has been reached; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

35.2 The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee's absence. 

35.3 The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
35.4 Employee's shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red 

Cross Blood Centre. 
36. CARER'S LEAVE 
36.1 An employee is entitled to use up to ten (10) days of sick leave per year to provide care and support to: 

(a) the employee's spouse or de-facto partner; 
(b) a child, step-child or grandchild of the employee (including an adult child, stepchild or grandchild); 
(c) a parent, step-parent or grandparent of the employee; 
(d) a sibling of the employee; 
(e) any other person who, at or immediately before the relevant time for assessing the employee's eligibility to take 

leave, lives with the employee as a member of the employee's household; 
who requires immediate care or support because he or she is injured, ill or affected by an unexpected emergency. 

36.2 If requested, the employee must supply evidence that would satisfy a reasonable person of the entitlement to such leave, 
failing which the employee will not be entitled to the benefits of this clause. 

37. CULTURAL/CEREMONIAL LEAVE 
37.1 Cultural/ceremonial leave shall be available to all employees. 
37.2 Such leave shall include leave to meet the employee's customs, traditional law and to participate in cultural and 

ceremonial activities. 
37.3 Employee's are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
37.4 The Employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
37.5 The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
37.6 Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from 

annual leave, accumulated credit days off or leave in lieu of public holidays. 
37.7 Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 

purposes. 
38. DEFENCE FORCE RESERVES LEAVE 
38.1 The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

38.2 Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
38.3 Application for leave of absence for Defence service shall, in all cases, be accompanied by at least 6 weeks' notice and 

evidence of the necessity for attendance.  At the expiration of the leave of absence granted, the employee shall provide a 
certificate of attendance to the Employer. 
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38.4 Paid leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(e) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

38.5 Unpaid leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause 38.4 of 

this clause shall be unpaid. 
38.6 Use of other leave 

(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 
service, in which case they will be treated in all respects as if on normal paid leave. 

(b) The Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 
service. 

39. EMERGENCY SERVICE LEAVE 
39.1 Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 

active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

39.2 The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave, taking into account any necessary minimum break between 
attending the emergency and attending the next shift. 

39.3 The employee must complete a leave of absence form immediately upon return to work. 
39.4 The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
39.5 An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses 39.2, 39.3 and 39.4. 
40. LEAVE TO ATTEND UNION BUSINESS 
40.1 The Employer shall grant paid leave during working hours to an employee: 

(a) Who is required to give evidence before an Industrial Tribunal; 
(b) Who is a union nominated representative of the employees and is required to attend negotiations and/or 

conferences between the Union and Employer; 
(c) When prior agreement between the Union and the Employer has been reached for the employee to attend 

official meetings preliminary to negotiations or industrial hearings; or 
(d) Who is a Union nominated representative of employees and is required to attend joint Union/Employer 

consultative committees or working parties. 
40.2 The granting of leave pursuant to this clause shall only be approved: 

(a) Where an application for leave has been submitted by an employee in a reasonable time in advance; 
(b) For the minimum period necessary to enable the Union business to be conducted or evidence to be given; 
(c) For those employees whose attendance is essential; or 
(d) When the operation of the organisation is not being unduly affected and the convenience of the Employer 

impaired. 
The Employer shall be entitled to change the roster to minimise the effect of the employee's absence on the operation of 
the organisation. 

40.3 (a) Leave of absence will be granted at the base rate of pay or, where the employee works part of a shift, at the rate 
the employee would have earned had the employee not been absent from his or her rostered shift. 

(b) The Employer shall not be liable for any expenses associated with an employee attending to Union business. 
(c) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
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40.4 (a) An employee shall not be entitled to paid leave to attend Union business other than prescribed by this clause. 
(b) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 

Employer. 
41. LONG SERVICE LEAVE 
41.1 An employee shall be entitled to thirteen weeks’ paid long service leave on the completion of ten years continuous service 

and an additional thirteen weeks’ paid long service leave for each subsequent period of seven years of continuous service 
completed by the employee. 

41.2 Where a public holiday falls within an employee's period of long service leave such day shall be deemed to be a portion 
of the long service leave and no other payment or benefit shall apply. 

41.3 Long service leave shall be paid at the employee's rate of pay as prescribed in clause 18 - Classification and Pay Rates. 
41.4 An employee will be entitled to a pro rata long service leave payment only if employment is terminated: 

(a) By the Employer for other than disciplinary reasons; 
(b) Due to the retirement of the employee on the grounds of ill health; 
(c) Due to the death of the employee, in which case the payment would be made to the employee's estate; 
(d) Due to the employee's retirement at age of 55 years or over, provided 12 months continuous service has been 

completed prior to the day from which the retirement takes effect; 
(e) For the purpose of entering an Invitro Fertilisation Program, provided the employee has completed three (3) 

years service and produces written confirmation from an appropriate medical authority of the dates of 
involvement in the program; or 

(f) Due to the employee's resignation for pregnancy, provided the employee has completed more than three (3) 
years and produces certification of such pregnancy and the expected date of birth from a registered medical 
practitioner. 

41.5 For the purpose of determining long service leave entitlements, the expression "continuous service" includes any period 
during which the employee is absent on paid leave but does not include any period exceeding two (2) continuous weeks 
during which the employee is absent on unpaid parental leave or leave without pay. 

41.6 Continuity of service shall not be broken by the absence of the employee on any form of approved paid leave or by the 
standing down of an employee under the terms of this Order. 

42. PARENTAL LEAVE 
42.1 For the purposes of this clause, the following terms shall have the following meaning: 

(a) "Primary care giver" means the employee who will assume the principal role for the care and attention of a 
newly born or newly adopted child as defined by this clause. 

(b) "Eligible casual employee": a casual employee is eligible if the employee: 
(i) has been engaged by a public sector Employer on a regular and systematic basis for a sequence of 

periods of employment during a period of at least twelve months; and 
(ii) but for an expected birth of a child to the employee or the employee's partner or an expected 

placement of a child with the employee with a view to the adoption of the child by the employee, 
would have a reasonable expectation of continuing engagement by the public sector Employer on a 
regular and systematic basis. 

(iii) Without limiting clause 42.1 (b) (i) and (ii), a casual employee is also eligible if the employee: 
• was engaged by a public sector Employer on a regular and systematic basis for a sequence of 

periods during a period (the first period of employment) of less than twelve months; and 
• at the end of the first period of employment, the employee ceased, on the Employer's initiative, to 

be so engaged by the public sector Employer; and 
• the public sector Employer later again engaged the employee on a regular and systematic basis for 

a further sequence of periods during a period (the second period of employment) that started not 
more than three months after the end of the first period of employment; and 

• the combined length of the first period of employment and the second period of employment is at 
least twelve months; and 

• the employee, but for an expected birth of a child to the employee or the employee's partner or an 
expected placement of a child with the employee with a view to adoption of the child by the 
employee, would have a reasonable expectation of continuing engagement with the public sector 
Employer on a regular and systematic basis. 

(c) "child": all references in this clause to a child should be read as including children of a multiple birth or 
adoption. 

(d) "replacement employee" means an employee specifically engaged to replace an employee proceeding on 
parental leave. 

(e) "partner" means a person who is a spouse or de facto partner. 
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42.2 Entitlement to Parental Leave 
(a) Unpaid parental leave 

An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
(i) birth of a child to the employee or the employee's partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee's partner; is 

under the age of five; and has not lived continuously with the employee for six months or longer. 
(b) Paid parental leave 

Subject to clause 42.2(c), an employee is entitled to 14 weeks continuous paid parental leave, which shall form 
part of the 52 week unpaid parental leave entitlement.  This entitlement can be accessed by a pregnant employee 
or by an employee who is the primary care giver of a newly born or newly adopted child, and: 
(i) can only be accessed by an employee who has completed twelve months continuous service in the 

Western Australian public sector; 
(ii) is provided only in respect to: 

• a pregnant employee; 
• the birth of a child to the employee or the employee's partner; or 
• the adoption of a child who is not the child or the stepchild of the employee or the employee's 

partner; is under the age of five; and has not lived continuously with the employee for six months 
or longer; and 

(iii) cannot be accessed by eligible casual employees. 
(c) Commencement of paid parental leave 

(i) A pregnant employee may commence paid parental leave any time up to six weeks before the 
expected date of birth. 

(ii) Provided that the period of paid parental leave is concluded within twelve months of the birth or 
placement of the child, an employee identified as the primary care giver of a newly born or newly 
adopted child may commence the period of paid parental leave from: 
• the child's birth date; or 
• for the purposes of adoption, the date of placement of the child; or 
• a later date nominated by the primary care giver. 

(iii) Notwithstanding clause 42.2 (c) (ii), the Employer may, in exceptional circumstances, allow an 
employee to take a period of paid parental leave that will result in the employee being on paid parental 
leave more than twelve months after the birth or placement of the employee's child. 

(iv) The Employer may require evidence that would satisfy a reasonable person that the circumstances 
warrant allowing the employee to take their period of paid parental leave such that it will result in the 
employee being on paid parental leave more than twelve months after the birth or placement of the 
employee's child. 

(d) The period of paid parental leaven taken by the primary care giver of a newly born or newly adopted child shall 
not exceed the period specified in clause 42.2(b) or its half pay equivalent. 

(e) Shared parental leave 
(i) Subject to clause 42.2(e)(ii), the paid parental leave entitlement may be shared between partners 

assuming the role of primary care giver of a newly born or newly adopted child. 
(ii) Where both partners work in the public sector, the total paid parental leave entitlement provided to the 

employees shall not exceed the paid parental leave quantum for a single employee or its half pay 
equivalent. 

(iii) The unpaid parental leave entitlement may be shared between partners. 
(iv) An employee and their partner may only take paid and/or unpaid parental leave concurrently in 

exceptional circumstances with the approval of the Employer or in accordance with clause 42.2 (k). 
(f) (i) An employee must take parental leave in one continuous period.  Where less than the standard 

parental leave is taken, the unused portion of the period of paid or unpaid leave cannot be preserved in 
any way. 

(ii) Notwithstanding clause 42.2 (f) (i): 
• paid parental leave may be taken in more than one period by an employee who meets the 

requirements of clause 42.2 (k); and 
• unpaid parental leave may be taken in more than one continuous period where the employee 

undertakes special temporary employment in accordance with clause 42.9 - Employment During 
Unpaid Parental Leave. In these circumstances, the provisions of clause 42.9 - Employment 
During Unpaid Parental Leave apply. 
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(g) Payment for paid parental leave 
(i) Subject to clause 42.2 (g) (iv), an employee proceeding on paid parental leave is to be paid according 

to their standard working hours at the time of commencement of parental leave. Shift and weekend 
penalty payments and higher duties allowances are not payable during paid parental leave. 

(ii) An employee may take the paid parental leave at half pay for a period equal to twice the period to 
which the employee would otherwise be entitled. 

(iii) Where an employee, including a fixed term contract employee, is on a period of half pay parental 
leave and their employment is terminated through no fault of the employee, the employee shall be 
paid out any period of unused paid parental leave equivalent to the period of leave the employee 
would have accessed had they been on full pay parental leave when their termination occurred. 

(iv) Payment for a part time employee proceeding on paid parental leave is to be determined according to 
an average of the hours worked by the employee over the preceding twelve months; or their standard 
working hours at the time of commencement of paid parental leave, whichever is the greater. 

(v) An employee may elect to receive pay in advance for the period of paid parental leave at the time the 
parental leave commences, or may elect to be paid the entitlement on a fortnightly basis over the 
period of the paid parental leave. 

(h) (i) An employee is eligible, without concluding their parental leave and resuming duty, for subsequent 
periods of parental leave, including paid parental leave, in accordance with the provisions of this 
clause. 

(ii) Where an employee has not concluded their period of parental leave and resumed duty, and the 
employee is entitled to a subsequent period of paid parental leave, the employee's paid parental leave 
is: 
• to be paid according to the employee's status, classification and standard working hours at the time 

of commencing the original period of parental leave; and 
• not affected by any period of special temporary employment undertaken in accordance with clause 

42.9 - Employment During Unpaid Parental Leave. 
(iii) An employee who is on a period of leave without pay that is unrelated to parental leave is not entitled 

to paid parental leave without first resuming duty and meeting the requirements of clause 42.2 (b). 
(i) Medical certificates 

(i) An employee who has given the Employer notice of their intention to take paid or unpaid parental 
leave shall provide the Employer with a medical certificate from a registered medical practitioner 
naming the employee, or the employee's partner, confirming the pregnancy and the estimated date of 
birth. 

(ii) A pregnant employee who continues to work during the period of six weeks before the expected date 
of birth is not required to provide the Employer with a medical certificate stating that the employee is 
fit to work and whether it is advisable for the employee to continue in her present position for a stated 
period. 

(iii) Notwithstanding clause 42.2 (i) (ii), if the Employer has reason to believe that the continued 
performance of duties by a pregnant employee renders a danger to themselves, fellow employees or 
the public, the employee may be required to obtain and provide a medical certificate stating that the 
employee is fit to work in her present position for a stated period.  The Employer shall pay the fee for 
any such examination.  Where an employee is deemed to be unfit to work in her present position, the 
provisions of clause 42.6 - Modification of Duties and Transfer to a Safe Job may apply. 

(j) If the pregnancy results in other than a live child or the child dies during the period of paid parental leave, the 
entitlement to paid parental leave remains intact.  Such paid parental leave cannot be taken concurrently with 
paid personal leave. 

(k) (i) An employee who commenced paid parental leave prior to her child's birth and: 
• who is incapacitated following the birth of her child and is therefore incapable of being its primary 

care giver; or 
• whose child requires hospitalisation such that the employee and her partner are not their child's 

primary care giver; 
is entitled to remain on paid parental leave, notwithstanding that she is not the child's primary care 
giver. 

(ii) An employee is not entitled to access paid parental leave when they are not their child's primary care 
giver other than in the circumstances identified in clause 42.2 (k) (i). 

(iii) If both parents work in the public sector and the mother is able to remain on paid parental leave 
despite her incapacity to be her child's primary care giver, the employees may choose which parent 
will access paid parental leave. 
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• If the mother chooses to remain on paid parental leave, her partner may access unpaid parental 
leave for the period they are their child's primary care giver. 

• If the mother's partner is their child's primary care giver and chooses to access paid parental leave, 
the mother may access unpaid parental leave for the period her partner is their child's primary care 
giver. 

• Where the mother's partner accesses paid parental leave in accordance with this subclause, the 
mother is entitled to resume paid parental leave if/when she becomes her child's primary care 
giver, subject to the provisions of clause 42.2 (e) - Shared parental leave. 

• If the mother resumes paid parental leave in accordance with this subclause, her partner must 
cease paid parental leave. 

(iv) The provisions of clause 42.2 (k) (iii) do not apply where an employee commenced paid parental 
leave prior to her child's birth but, due to her child's hospitalisation, neither the employee or her 
partner are able to be their child's primary care giver.  The employee may, however, remain on paid 
parental leave in accordance with the provisions of clause 42.2 (k) (i). 

(l) Adoption of a child 
(i) An employee seeking to adopt a child shall be entitled to two days unpaid leave to attend interviews 

or examinations required for the adoption procedure.  Employees working or residing outside the 
Perth metropolitan area are entitled to an additional day's unpaid leave.  The employee may take any 
paid leave entitlement to which the employee is entitled in lieu of this leave. 

(ii) If an application for parental leave has been granted for the adoption of a child, which does not 
eventuate, then the period of paid or unpaid parental leave is terminated.  Employees may take any 
other paid leave entitlement to which they are entitled in lieu of the terminated parental leave or return 
to work. 

(m) Confirmation of primary care giver status 
(i) For the purposes of paid parental leave, the Employer may require an employee to provide 

confirmation of their primary care giver status. 
(ii) Where the Employer requires an employee to confirm their status as the primary care giver of a newly 

born or newly adopted child, the employee is to provide the Employer with evidence that would 
satisfy a reasonable person of their entitlement to paid parental leave. 

42.3 Partner Leave 
(a) An employee is entitled to unpaid partner leave as prescribed by this subclause in respect of the: 

(i) birth of a child to the employee or the employee's partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee's partner; is 

under the age of five; and has not lived continuously with the employee for six months or longer. 
(b) An employee who is not taking parental leave with respect to the birth of a child to their partner shall be entitled 

to a period of unpaid partner leave of up to one week at the time of the child's birth.  In the case of adoption of a 
child this period shall be increased to up to three weeks unpaid leave. 

(c) The employee may request to extend the period of unpaid partner leave up to a maximum of eight weeks. 
(d) The Employer is to agree to an employee's request to extend their partner leave unless: 

(i) having considered the employee's circumstances, the Employer is not satisfied that the request is 
genuinely based on the employee's parental responsibilities; or 

(ii) there are grounds to refuse the request relating to its adverse effect on the Employer's business and 
those grounds would satisfy a reasonable person.  These grounds include, but are not limited to: 
• cost; 
• lack of adequate replacement staff; 
• loss of efficiency; and 
• impact on the production or delivery of products or services by the Employer. 

(e) The Employer is to give the employee written notice of the Employer's decision on a request for extended 
partner leave.  If the employee's request is refused, the notice is to set out the reasons for the refusal. 

(f) An employee who believes their request for extended partner leave has been unreasonably refused may seek to 
enforce it as a minimum condition of employment and the onus will be on the Employer to demonstrate that the 
refusal was justified in the circumstances. 

(g) The taking of partner leave by an employee shall have no effect on their or their partner's entitlement, where 
applicable, to paid parental leave under this clause. 

42.4 Other Leave Entitlements 
(a) Other Paid Leave 
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An employee proceeding on unpaid parental leave or unpaid partner leave may elect to substitute any part of 
that leave with accrued annual leave, long service leave, credit days or days in lieu of public holidays to which 
the employee is entitled for the whole or part of the period of unpaid parental leave or unpaid partner leave. 

(b) Extended unpaid parental leave 
(i) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for 

leave without pay following parental leave (“extended unpaid parental leave”) to extend their leave by 
up to two years. The Employer is to agree to a request for extended unpaid parental leave unless: 
• having considered the employee's circumstances, the Employer is not satisfied that the request is 

genuinely based on the employee's parental responsibilities; or 
• there are grounds to refuse the request relating to its adverse effect on the Employer's business and 

those grounds would satisfy a reasonable person. These grounds might include, but are not limited 
to, cost; lack of adequate replacement staff; loss of efficiency; impact on the production or 
delivery of products or services by the Employer. 

(ii) The Employer is to give the employee written notice of the Employer's decision on a request for 
extended unpaid parental leave under clause 42.4 (b). If the request is refused, the notice is to set out 
the reasons for the refusal. 

(iii) An employee who believes their request for extended unpaid parental leave under clause 42.4 (b) has 
been unreasonably refused may seek to enforce it as a minimum condition of employment and the 
onus will be on the Employer to demonstrate that the refusal was justified in the circumstances. 

(iv) Any period of extended unpaid parental leave must be applied for and approved in advance and will 
be granted on a year-by-year basis. Where both partners work for the Employer the total combined 
period of extended unpaid parental leave shall not exceed two years. 

(c) Personal leave 
(i) An employee on paid or unpaid parental leave is not entitled to paid personal leave other than as 

specified in clause 42.4 (c) (ii). 
(ii) Should the birth or adoption result in other than the arrival of a living child, the employee shall be 

entitled to such period of paid personal leave to which the employee is entitled or unpaid leave for a 
period certified as necessary by a registered medical practitioner. Paid personal leave cannot be taken 
concurrently with paid parental leave. 

(iii) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required 
to undergo a pregnancy related medical procedure the employee may take any paid personal leave to 
which the employee is entitled or unpaid leave for a period as certified necessary by a registered 
medical practitioner. 

(d) Public holidays 
Any public holidays that fall during paid or unpaid parental leave or partner leave shall be counted as part of the 
parental leave and do not extend the period of parental leave or partner leave. 

42.5 Notice and Variation 
(a) An employee shall give not less than four weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave, or partner leave, stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of clause 42.5 (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave to that provided 
by this clause and may at any time during that period elect to reduce or extend the period stated in the original 
application, provided four weeks written notice is provided. 

42.6 Modification of Duties or Transfer to a Safe Job 
(a) Part time employment during pregnancy 

(i) A pregnant employee may work part time in one or more periods whilst she is pregnant where she 
provides the Employer with a medical certificate from a medical practitioner advising that part time 
employment is, because of her pregnancy, necessary or preferable. 

(ii) The terms of part time employment undertaken in accordance with 42.6 (a) (i) shall be in writing. 
(iii) Such employment shall be in accordance with the part time provisions of this Order. 
(iv) In the absence of an alternative requirement, and unless otherwise agreed between the Employer and 

employee, an employee shall provide the Employer with four weeks' written notice of an intention to: 
• vary part time work arrangements made under clause 42.6 (a) (ii); or 
• revert to full time employment during the employee's pregnancy. 

(v) An employee reverting to full time employment in accordance with clause 42.6 (a) (iv) will be entitled 
to the same position or a position equivalent in pay, conditions and status and commensurate with the 
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employee's skill and abilities as the substantive position held immediately prior to undertaking part 
time employment. 

(b) If an employee gives the Employer a medical certificate from a medical practitioner, or some other form of 
evidence that would satisfy a reasonable person, and it contains a statement to the effect that the employee is fit 
to work, but that it is inadvisable for her to continue in her present position for a stated period because of: 
(i) illness, or risks, arising out of her pregnancy; or 
(ii) hazards connected with that position; 

 then the Employer must modify the duties of the position or alternatively transfer the employee to a safe job at 
the same classification level for the period during which she is unable to continue in her present position. 

(c) If the Employer does not think it to be reasonably practicable to modify the duties of the position or transfer the 
employee to a safe job, the employee is entitled to be absent from the workplace on full pay for the period 
during which she is unable to continue in her present position. 

(d) An entitlement to be absent from the workplace on full pay is in addition to any leave entitlement the employee 
has and the employee is to be paid the amount she would reasonably have expected to be paid if she had worked 
during that period. This entitlement also applies to eligible casual employees. 

(e) An entitlement to be absent from the workplace on full pay ends at the earliest of whichever of the following 
times is applicable: 
(i) the end of the period stated in the medical certificate; 
(ii) if the employee's pregnancy results in the birth of a living child - the end of the day before the date of 

birth; or 
(iii) if the employee's pregnancy ends otherwise than with the birth of a living child the end of the day 

before the end of the pregnancy. 
42.7 Communication During Parental Leave 

(a) Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the Employer shall take reasonable steps to: 
(i) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(ii) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
(b) An employee shall take reasonable steps to inform the Employer about any significant matter that will affect the 

employee's decision regarding: 
(i) the duration of parental leave to be taken; 
(ii) whether the employee intends to return to work; and 
(iii) whether the employee intends to return to work on a part time or modified basis. 

(c) An employee shall also notify the Employer of changes of address or other contact details that might affect the 
Employer's capacity to comply with clause 42.7 (a). 

42.8 Replacement Employee 
(a) Prior to engaging a replacement employee, the Employer shall inform the replacement person of: 

(i) the temporary nature of the employment; 
(ii) the entitlements relating to the return to work of the employee on parental leave or that employee's 

capacity to undertake special temporary employment during their period of unpaid parental leave; and 
(iii) any consequences for the replacement employee should the employee on parental leave return early 

from leave or seek an extension to their period of parental leave. 
(b) A replacement employee may be employed part time.  Such employment shall be in accordance with the part 

time employment provisions of this Order. 
42.9 Employment During Parental Leave 

(a) (i) The provisions of clause 42.9 only apply to employment during unpaid parental leave, and extended 
unpaid parental leave taken in conjunction with parental leave as provided for in clause 42.4 (b) - 
Extended unpaid parental leave. 

(ii) The Employer cannot employ an employee in special temporary employment whilst the employee is 
on a period of paid parental leave or other paid leave taken concurrently with a period of unpaid 
parental leave. 

(b) Special temporary employment 
(i) For the purposes of clause 42.9, "temporary" means employment of an intermittent nature; for a 

limited, specified period; and undertaken during unpaid parental leave or extended unpaid parental 
leave. 



756 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(ii) Notwithstanding any other provision of the parental leave clause, an employee may be employed by 
the Employer on a temporary basis provided that: 
• both parties agree in writing to the special temporary employment; 
• in the case of a fixed term contract employees, the period of temporary employment is within the 

period of the current fixed term contract; 
• any such period of service shall not change the employee's employment status in regard to their 

substantive employment; and 
• any period of special temporary employment shall count as qualifying service for all purposes 

under the Order. 
(c) For every period of special temporary employment, the following records must be kept: 

(i) the agreement made between the parties for periods of special temporary employment; 
(ii) the dates of commencement and conclusion of each period of special temporary employment; 
(iii) the hours worked by the employee during such periods; and 
(iv) the classification level at which the employee is employed during such periods. 

(d) Effect of special temporary employment on unpaid parental leave 
(i) Subject to clause 42.9 (d) (ii), a period of special temporary employment shall be deemed to be part of 

the employee's period of unpaid parental leave or extended unpaid parental leave as originally agreed 
to by the parties. 

(ii) An employee who immediately resumes unpaid parental leave or extended unpaid parental leave 
following the conclusion of a period of special temporary employment: 
• is entitled, on written notice, to extend their period of unpaid parental leave or extended unpaid 

parental leave by the period of time in which they were engaged in special temporary 
employment; and 

• shall give not less than four weeks' notice in writing to the Employer of the new date they intend 
to return to work and so conclude their period of parental leave or extended unpaid parental leave. 

(iii) An employee who does not immediately resume their period of unpaid parental leave or extended 
unpaid parental leave at the conclusion of a period of special temporary employment cannot preserve 
the unused portion of leave for use at a later date. 

42.10 Return to Work on Conclusion of Parental Leave 
(a) (i) An employee shall confirm their intention to conclude their parental leave or extended unpaid parental 

leave and return to work by notice in writing to the Employer not less than four weeks prior to the 
expiration of parental leave or extended unpaid parental leave. 

(ii) An employee who intends to return to work on a modified basis in accordance with clause 42.10 (d) 
shall advise the Employer of this intention by notice in writing not less than four weeks prior to the 
expiration of parental leave or extended unpaid parental leave. 

(b) An employee on return to work following the conclusion of parental leave or extended unpaid parental leave 
will be entitled to the same position or a position equivalent in pay, conditions and status and commensurate 
with the employee's skill and abilities as the substantive position held immediately prior to proceeding on 
parental leave. 

(c) Where an employee was transferred to a safe job or was absent from the workplace on full pay as provided for 
in clause 42.6 - Modification of Duties or Transfer to a Safe Job, the employee is entitled to return to the 
position occupied immediately prior to the transfer or their absence from the workplace on full pay. 

(d) Right to return to work on a modified basis 
(i) An employee may return on a part time or job-share basis to the substantive position occupied prior to 

the commencement of leave or to a different position at the same classification level in accordance 
with the part time employment provisions of this Order. 

(ii) An employee may return on a modified basis that involves the employee working on different days or 
at different times, or both; or on fewer days or for fewer hours or both, than the employee worked 
immediately before starting parental leave. 

(e) Right to revert 
(i) An employee who has returned on a part time or modified basis in accordance with clause 42.10 (d) 

may subsequently request the Employer to permit the employee to resume working on the same basis 
as the employee worked immediately before starting parental leave or full time work at the same 
classification level. 

(ii) A request made under clause 42.10 (e) (i) must be in writing and must be made at least four weeks 
before the day on which the employee wishes to resume working on the same basis as the employee 
worked immediately before starting parental leave or full time work at the same classification level. 
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(iii) The Employer is to agree to a request to revert made under clause 42.10 (e) (i) unless there are 
grounds to refuse the request relating to the adverse effect that agreeing to the request would have on 
the conduct of operations or business of the Employer and those grounds would satisfy a reasonable 
person. 

(iv) The Employer is to give the employee written notice of the Employer's decision on a request to revert 
under clause 42.10 (e) (i). If the request is refused, the notice is to set out the reasons for the refusal. 

(v) An employee who believes their request to revert under clause 42.10 (e) (i) has been unreasonably 
refused may seek to enforce it as a minimum condition of employment and the onus will be on the 
Employer to demonstrate that the refusal was justified in the circumstances. 

42.11 Effect of Parental Leave on the Contract of Employment 
(a) (i) Paid parental leave will count as qualifying service for all purposes under the Order. 

(ii) Qualifying service for any purpose under the Order is to be calculated according to the number of 
weeks of paid parental leave that were taken at full pay or would have been had the employee not taken 
paid parental leave at half pay.  Employees who take paid parental leave on half pay do not accrue 
entitlements beyond those that would have accrued had they taken the leave at full pay. 

(b) An employee employed for a fixed term contract shall have the same entitlement to parental leave; however, the 
period of leave granted shall not extend beyond the term of that contract. 

(c) (i) Absence on unpaid parental leave or extended unpaid parental leave shall not break the continuity of 
service of employees. 

(ii) Where an employee takes a period of unpaid parental leave or extended unpaid parental leave 
exceeding 14 calendar days in one continuous period, the entire period of such leave shall not be taken 
into account in calculating the period of service for any purpose under this Order.  Periods of unpaid 
leave of 14 days or less shall, however, count for service. 

(d) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with clause 8 - Contract of Employment, of this Order. 

(e) The Employer shall not terminate the employment of an employee on the grounds of the employee's application 
for parental leave or absence on parental leave, but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

42.12 Casual Employees 
(a) An eligible casual employee has no entitlement to paid leave under this clause with the exception of the 

entitlement to be absent from the workplace on full pay as provided under clause 42.6 - Modification of Duties 
or Transfer to a Safe Job. 

(b) Nothing in this clause confers a change in the employment status of a casual employee. 
(c) Service performed by an eligible casual employee for a public sector employer shall count as service for the 

purposes of determining twelve months continuous service as per clause 42.2 (b) (i) where: 
(i) the eligible casual employee has become a permanent or fixed term contract employee with the same 

employer; and 
(ii) the break between the period of eligible casual employment and permanent or fixed term contract 

employment is no more than three months. 
43. PUBLIC HOLIDAYS 
43.1 The following days or leave taken in lieu shall be allowed as holidays without deduction of pay namely: 

(a) New Years Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation day, 
Sovereign's Birthday, Christmas Day and Boxing Day; 

(b) Provided that another eight hours may be taken as leave by arrangement between the parties in lieu of any of the 
days named in this sub clause. 

43.2 When any of the days mentioned in sub clause 43.1 falls on a Saturday or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day shall not be a holiday. 

43.3 When any of the days mentioned in sub clause 43.1 above falls on an employee's rostered day off the Employer and the 
employee may agree that the employee receive; 
(a) An additional 7.6 hours' base rate of pay; or 
(b) 7.6 hours leave in lieu of public holidays may be allowed where at least six (6) weeks' notice has been given in 

accordance with clause 31 – Taking of Leave; or 
(c) An additional 7.6 hours leave in lieu of public holidays to be taken in conjunction with a period of annual leave, 

in accordance with clause 31 – Taking of Leave. 
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44. SICK LEAVE 
44.1 An employee who is unable to attend or remain at their place of employment during their rostered hours of work by 

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following 
provisions. 

44.2 A full-time employee is entitled to payment pursuant to this clause for seventy-six (76) hours per annum accrued pro rata 
on a weekly basis.  Part time employees accrue sick leave pro rata according to standard hours worked. 

44.3 (a) Subject to this subclause, an employee shall be paid sick leave at the employee's base rate of pay.  In addition 
payment shall include: 
(i) Shift penalties Monday to Friday inclusive; 
(ii) Saturday penalty; and 
(iii) Sunday penalty 
which the employee would have received had the employee not ceased duty on account of sickness.  Provided 
that no sick leave payment shall be made for additional shifts or overtime which the employee would have 
worked. 

(b) If the employee was engaged on the duties of another classification within this Order carrying a higher rate and 
was entitled to payment at that higher rate for the whole of the day or shift immediately prior to ceasing duty 
and the employee resumed duty after the absence in the same higher position the employee shall be paid for sick 
leave at that higher rate. 

44.4 If in the first or successive years of service with the Employer an employee is absent on the ground of personal ill health 
or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the end of that year of 
service, or at the time the employee's service terminates (if before the end of that year of service) to the extent that the 
employee has become entitled to further paid sick leave during that year of service. 

44.5 Unused portions of paid sick leave shall accumulate from year to year. 
44.6 Duty to Notify 

(a) An employee, being unable to attend for duty through sickness or personal injury, shall notify the employee's 
supervisor at least three (3) hours before the time the employee is rostered for duty (except where it is not 
reasonably possible to do so) of their inability to attend for duty, the nature of the illness or injury and the 
estimated duration of the absence. 

(b) An employee who is absent from duty and whose next rostered working shift commences prior to 1200 hours 
must inform the employee's supervisor of the employee's availability for duty by no later than 1500 hours the 
previous day.  Where the employee's next rostered shift commences at or after 1200 hours the employee must 
inform the supervisor of the employee's availability for duty by 0500 hours on the same day. 

(c) Where an employee has not notified the Employer in accordance with paragraph (b), following the employee's 
failure to attend duty as a result of sickness or personal injury; the Employer shall be under no obligation to 
engage the employee until the following working day. 

44.7 Proof of illness or Injury 
(a) An employee who claims to be entitled to paid sick leave is to produce to the Employer proof that would satisfy 

a reasonable person of the entitlement for: 
(i) any absence due to sickness which occurs after two separate absences without a certificate in any one 

year; or 
(ii) absences due to sickness for two (2) or more consecutive days; 
failing which the employee will not be entitled to the benefits of this clause. 

(b) Notwithstanding any other provisions of this clause, the Employer may request the employee to produce proof 
that would satisfy a reasonable person of the authenticity of any absence claimed to result from illness, 
regardless of whether or not the employee claims payment for the absence, where either: 
(i) The Employer makes the request at the time the employee notifies the officer on duty of the 

employee's inability to attend; or 
(ii) the Employer has good reason to believe that the absence may not be reasonable or legitimate, and 

provides the employee with the reasons for requesting the evidence. 
(c) The Employer may refuse to approve leave where it determines the absence is not reasonable or legitimate. 
(d) Where there is doubt about the cause of an employee's illness, the Employer may require the employee to 

submit to a medical examination by a medical practitioner of the Employer's choice, which the employee must 
attend.  Where it is reported that the absence is because of illness caused by the employee's serious and wilful 
misconduct in the course of the employee's employment, or the employee fails without reasonable cause to 
attend the medical examination, the fee for the examination must be deducted from the employee's wages and 
sick leave will not be granted. 

44.8 No payment shall be made for any absence due to the employee’s own fault, neglect or misconduct in the course of the 
employee's employment. 
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44.9 Where an employee is ill during the period of annual leave and produces at the time, or soon thereafter, medical evidence 
to the satisfaction of the Employer that the employee was, as a result of the employee's illness, confined to their place of 
residence or a hospital for a period of seven (7) days, the employee may with the consent of the Employer, be granted at a 
time convenient to the Employer additional leave equivalent to the period during which the employee was so confined. 

45. WITNESS AND JURY SERVICE 
Witness Service 
45.1 An employee subpoenaed or called as a witness to give evidence in any proceeding shall, as soon as practicable, notify 

the manager/supervisor who shall notify the Employer. 
45.2 Where an employee is subpoenaed or called as a witness to give evidence in an official capacity, that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into the Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

45.3 An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fee or travelling expenses as soon as practicable after the default, notify the Employer. 

45.4 An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into the Consolidated Fund. 

45.5 An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses 45.2 and 
45.4 of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with the provisions of this Order. 

Jury Service 
45.6 An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
45.7 An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror.  "Full pay" for the purposes of this clause 
means the base rate of pay. 

45.8 An employee granted leave of absence on full pay as prescribed in subclause 45.6 of this clause is not entitled to retain 
any juror's fees but shall pay all fees received into the Consolidated Fund.  The receipt for such payment shall be 
forwarded with a voucher showing the amount of juror's fees received to the Employer. 

PART 7 CONSULTATION 
46. INTRODUCTION OF CHANGE 
46.1 Employer’s Duty to Notify 

Where the Employer has made a definite decision to introduce major changes in production, program, organisation, 
structure or technology that are likely to have significant effects on employees, the Employer shall notify the employees 
who may be affected by the proposed changes and the Union. 

46.2 "Significant Effects" include termination of employment, major changes in the composition, operation or size of the 
Employer’s workforce or in the skills required, the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. 

46.3 Employer's Duty to Discuss Change 
The Employer shall discuss with the employees affected and the Union, inter alia, the introduction of the changes referred 
to in the sub-clause 46.1 hereof, the effects the changes are likely to have on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and shall give prompt consideration to matters raised by employees and/or 
the Union in relation to the changes. 

46.4 The discussion shall commence as early as reasonably practicable after a firm decision has been made by the Employer to 
make changes referred to in sub-clause 46.1 hereof. 

46.5 For the purposes of such discussion, the Employer shall provide to the employees concerned and the Union, all relevant 
information about the changes proposed; the expected effects of the changes on employees and any other matters likely to 
affect employees, provided that the Employer shall not be required to disclose confidential information the disclosure of 
which would be inimical to the Employer’s interests. 

47. JOINT CONSULTATIVE COMMITTEE 
47.1 The Parties acknowledge that decisions will continue to be made by the Employer who is responsible and accountable to 

Government for the effective and efficient operation of Transperth Train Operations. 
47.2 The Parties recognise that effective communication and consultation can assist to improve the business/operational 

performance and working environment within Transperth Train Operations. 
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47.3 Transperth Train Operations will have a Rail Car Drivers JCC comprising the General Manager or their nominee, the 
Branch Secretary of the Union or his or her nominee, employee elected representatives and an equal number of Employer 
nominated representatives. 

47.4 JCCs will be a forum for consultation on collective employment issues including but not limited to: 
(a) industrial issues; 
(b) changes to work organisation and/or work practices occurring in the workplace; and 
(c) implementation of this Order. 

47.5 Matters not resolved through the JCC can be dealt with in accordance with clause 48 – Dispute Resolution Procedure. 
47.6 The JCC will convene within 28 days of a written request being received from either party to discuss matters specified in 

that request, provided that the Parties shall not be required to participate in more than one meeting of the JCC in any 3 
month period. 

47.7 The chairing of the JCC will alternate between the Parties to the Order. 
47.8 Any employee to whom this Order applies may attend a JCC meeting in their own time as an observer. 
47.9 The JCC will otherwise determine its own operating procedures. 
PART 8 DISPUTES 
48. DISPUTE RESOLUTION PROCEDURE 
48. In the event of a problem, grievance, question, dispute, claim or difficulty that affects one or more employees, or arises 

from the employees’ work or contract of employment, the following procedure shall apply: 
(a) At first instance the matter shall be raised by or on behalf of the employee(s) with the immediate supervisor of 

the affected employees. 
(b) If the matter is not resolved at that level, it may be raised by or on behalf of the employee(s) with the relevant 

supervisor's manager. 
(c) If the matter is not resolved at that level, then it may be raised with the Branch Secretary of the Union and the 

Executive Director, People and Organisational Development and the Parties will attempt to resolve the matter 
prior to either party referring the matter to the WAIRC. 

(d) If the matter is still not resolved it may be referred to the WAIRC for resolution.  
(e) The parties bound by this Order will maintain and will not disrupt the provision of services to the public while 

disputes are being dealt with under this procedure. 
49. BANS AND LIMITATIONS 
49. No Union or employee covered by this Order shall, in any way, whether directly or indirectly, be a party to or concerned 

in any: 
(a) work ban; 
(b) limitation; or 
(c) restriction upon the working of overtime. 

PART 9 SUPERANNUATION 
50. The Employer will make contributions on the employee's behalf, as provided by the Superannuation Guarantee 

(Administration) Act 1992 into a complying Superannuation fund or scheme. 
PART 10 REGISTERED ORGANISATIONS MATTERS 
51. RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
51.1 An authorised representative of the Union may enter, during working hours, any premises where relevant employees work 

for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

51.2 An "authorised representative" means a person who holds an authority in force under Part II of Division 2G of the 
Industrial Relations Act 1979. 

51.3 A "relevant employee" means an employee who is a member of the Union or who is eligible to become a member of the 
Union. 

51.4 The authorised representative shall give at least twenty-four (24) hours' notice to the Employer. 
52. RIGHT OF ENTRY TO INVESTIGATE BREACHES 
52.1 An authorised representative of the Union may enter, during working hours, any premises where relevant employees 

work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Minimum 
Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

52.2 An authorised representative in this clause has the same meaning as in clause 51.2. 
52.3 For the purpose of investigating any breach, the authorised representative may: 
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(a) Subject to 52.4 and 52.6, require the Employer to produce for the representative's inspection, during working 
hours at the Employer's premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the Employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
52.4 The Employer is not required to produce an employment record of any employee if the employee is a party to an 

employee - employer agreement and has made a written request to the Employer that the record not be available for 
inspection by an authorised representative. 

52.5 An authorised representative is not allowed to enter premises where relevant employees work for the purpose of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless 
authorised in writing by the relevant employees to carry out the investigation. 

52.6 An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the Employer concerned; 
(a) If the records or other documents are kept on the Employer’s premises, at least twenty-four (24) hours’ written 

notice or; 
(b) If the records or other documents are kept elsewhere, at least forty-eight (48) hours’ written notice. 

52.7 An authorised representative shall upon request of the occupier of the premises, show their authority before entering the 
premises. 
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NOTICES—Union Matters— 

2011 WAIRC 00290 
NOTICE 

FBM 4 of 2011 
Notice is given of an application by the “Liquor, Hospitality and Miscellaneous Union, Western Australian Branch” to the Full 
Bench of the Western Australian Industrial Relations Commission for alterations to its Rule 1 – Name, Rule 3 – Eligibility for 
Membership, and Rule 29 – Counterpart Federal Body. 
The name of the Union is to be altered so as to correspond with the name of its counterpart Federal body.  
Existing Rule 1 

1 -  NAME 
The name of the union is the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch. 
Proposed Rule 1 

1 -  NAME 
The name of the union is the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch United Voice WA. 
Existing Rule 3 

3 -  ELIGIBILITY FOR MEMBERSHIP 
(1) The Union shall consist of an unlimited number of persons who are employed or who are usually employed in or in 

connection with any of the following industries or callings, within the State of Western Australia: - 
(a) The manufacture, preparation or processing of butter, casein; cheese; ice cream; milk or yoghurt. 
(b) The manufacture or preparation of lacquer; of white lead; red lead; zinc or any other paints; of varnish and of 

synthetic resins or moulding powders (except those used in the manufacture of fibrous plaster). 
(c) The manufacture of plastics and fibreglass or substitutes therefore (excepting those used in the printing 

industry) or goods (excepting furniture) made therefrom or goods (excepting furniture) in the manufacture of 
which plastics or fibreglass or substitutes therefore are used; photographic supplies or materials; records; 
films; rolls; tapes; or any such like article used for reproducing purposes; floor tiles (excluding porcelain, 
ceramic and cement tiles):  linoleum; stramit board, wall board (excepting fibrous plaster board or asbestos). 

(d) The manufacture, preparation, processing or treatment of coated abrasives, calico, canvas, hessian, jute or 
stockinet bags;  blinds;  brooms;  brushes;  candles;  cork or cork products;  cotton, felt or felt products;  
glycerine;  insulation material including slagwool;  pyrotechnics;  rope;  soap;  soda;  tarpaulins, tents;  
tobacco or tobacco products;  twine;  typewriter ribbons.  

(e) Photography except workers employed in motion picture production and film processing connected therewith. 
(f) [Not in use] 
(g) Ambulance and first aid attendants;  home care aides (aged, destitute or disabled persons);  kindergarten aides;  

animal welfare officers or workers;  dancing instructors;  house mistresses, masters and supervisors (excluding 
teachers - qualified or otherwise);  domestic staff, groundsmen, gardeners and yardmen of convents, 
denominational schools, teachers' residentials, student residentials, colleges (excluding agricultural college 
and school hostels);  parking attendants (excluding municipal employees);  persons engaged in the sanding or 
treating of flooring;  undertakers' assistants. 

(h) Marine yard employees;  rag pickers, flock or cotton waste makers;  wharf, jetty or ship's watchmen;  wine 
saloon employees;  wool scouring or fellmongery employees. 

(i) The drying and refining of salt;  the handling of scrap metals;  or wrecking or dismantling of plant or 
machinery for scrap salvage;  reclamation of drums. 

(j) The making, manufacturing or repairing (including any process incidental to such making, manufacturing or 
repairing) of saddles, harness of all descriptions for horses and other animals, whip thongs, machine belting, 
trunks, portmanteaux and bags, suit and attaché cases, canvas and leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or things made of canvas, fibre, leather, plastic, vulcanite or of any 
substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers).  The term 
making, manufacturing or repairing shall include such articles or portion of such articles as are made in metal 
or wood, including metal or wooden frames, corners or handles. 

(k) Tanning and leather dressing; handling, bagging or grinding of bark;  the manufacture of bark and other 
tanning extracts;  the manufacture of glue, gelatine, agar agar and adhesives;  the washing or treatment of 
animal hair with tanning, dressing, dyeing or other treatment of furs and other skins. 

(l) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring makers, polishers, lappers, 
melters, refiners, bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, 
engravers;  watch, clock, clockwork, electric and spring dial clock makers, repairers, attendants and winders;  
jewellers' tool makers and optical technicians, lapidaries' spectacle makers, makers and renovators of 
electroplated ware (when working for jewellers or watchmakers), metal badge makers, jewel case makers, and 
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all persons engaged wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of the 
above branches. 

(m) The production (by total environmental methods) of game and poultry. 
 Provided that no person employed in the foregoing industries in the capacity of clerk, storeman, packer, 

despatch hand, or member of the sales staff shall be eligible for membership. 
 Provided further that no person employed in any of the industries or callings mentioned in paragraphs (a) - (m) 

of this rule shall be eligible for membership by reason only of being employed in work of such kind as would;  
if he had been so employed on the 12th day of February, 1957, have made him eligible for membership of any 
of the following industrial unions of workers, viz:- 

Amalgamated Metal Workers' Union of 
  Western Australia. 
Australasian Society of Engineers 
  Industrial Union of Workers, 
  Western Australian Branch 
Transport Workers' Union of Australia, 
  Industrial Union of Workers, Western 
  Australian Branch 
The Federated Engine Drivers' and 
  Firemen's Union of Workers of 
  Western Australia 
Australian Workers' Union, West 
  Australian Branch, Industrial 
  Union of Workers 
The Breweries and Bottle-Yards 
  Employees' Industrial Union of 
  Workers of Western Australia 
The United Furniture Trades 
  Industrial Union of Workers, WA 
The Operative Painters and Decorators 
  Union of Australia, Western 
  Australian Branch, Union of Workers 
The Food Preservers' Union of Western 
  Australia, Union of Workers 
Printing and Kindred Industries Union, 
  Western Australian Branch, 
  Industrial Union of Workers 
The West Australian Shop Assistants and 
  Warehouse Employees' Industrial Union 
  of Workers, Perth 
The West Australian Clothing and Allied 
  Trades Industrial Union of Workers, 
  Perth 
The Civil Service Association of 
  Western Australia Incorporated 
The Plumbers and Gas Fitters Employees' 
  Union of Australia, West Australian 
  Branch, Industrial Union of Workers 
United Timber Yards, Sawmills and 
  Woodworkers Employees' Union of 
  Western Australia 
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The Boot Trade of Western Australia, 
  Union of Workers, Perth 
West Australian Amalgamated Society of 
  Railway Employees' Union of Workers 
The Royal Australian Nursing Federation 
  (Western Australian Branch) 
  Industrial Union of Workers, Perth 

 AND in addition the Union shall consist of an unlimited number of persons who are employed by the St John 
Ambulance Association for the purpose of operating first aid and/or ambulance services, and who hold a first aid 
certificate as a necessary condition of that employment. 
(n) The artificial fertiliser industry, and/or the production of acids for commercial purposes;  and/or in connection 

with any bonemill, animal manure, phosphate, superphosphate, compost, bird manure, fish fertiliser, sea-weed, 
lime or other mineral processing, and/or 

(o) Other chemical industries including potash, arsenical-compound, alumina, sodium, sodium-sulphate, salt 
petre, antimony-ore, woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammonium-
nitrate, golden-sulphide-of-antimony, sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, 
phosphoric-acid, acetic-acid, muriatic-acid, sulphorous-acid, puritic-acid, lime-sulphur, hypo-sulphite-of-soda, 
limil, caustic-soda, sulphate-of-copper, carbon-tetra-chloride, black-hypo, derris-products, mineral wool, 
manganese-sulphate, agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate-of-calcium alunite, glauconite, silicia-products, alkali-chlorites, 
chlorine, soluble-alkali silicates, stannic-chloride, hydrochloric-acid, sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-processing, beta-naphthol, ammonium-chloride, ammonium-sulphate, ether-
andethyl-chloride, calciumm, aluminium and - zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium 
arsenate, lactic-acid, sulphanilamide, phosphate-compounds, sulphur dioxide, carbon-di-oxide, carbolic-acid, 
formaldehyde, fungicides, insecticides, veterinary medicines, synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder or liquid, liquid cattle dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot rot paste, blowfly repellant, molasses, 
manufacture or processing, but excluding pharmaceutical or food processing works, in Western Australia, 
excluding that portion of the State comprised within the Kimberley Land Division. 

 Provided that no person employed in any of the industries mentioned in paragraphs (n) and (o) of this Rule 
shall be eligible for membership if he is eligible to be a member of the - 
(i) Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
(iii) The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union of 

Workers;  or 
(iv) Any other Union registered under the provisions of the Industrial Arbitration Act, 1979 in accordance 

with the Constitution of any such Union as registered on the 8th day of May, 1946. 
(p) The making of aerated waters, fruit juices  and cordials. 
(q) The occupation of teachers' aides. 
(r) Assistants employed by the Public Health Department in community health work. 
(s) Persons employed by the Slow Learning Children's Group of Western Australia (Inc.) in the calling of the 

training and care of intellectually or physically handicapped people as represented by the classifications of 
Cottage Parent or Social Trainer or similar classifications however called. 

(t) Persons employed in community health work by non-Government Aboriginal Agencies other than persons 
who work in a professional, administrative or clerical capacity, and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; day nurseries; pre-school centres;  health or physical culture 
studios other than registered nurses, but not excluding enrolled nurses. 

(v) The occupation of Enrolled Nurse. 
(w) (i) The industries of animal welfare, animal care, animal breeding or animal homes. 
 (ii) Veterinary surgeons or veterinary nurses employed in veterinary clinics or hospitals. 
 (iii) Persons employed in animal, marine or wild life establishments. 
 Provided that no person employed in any of the industries or callings mentioned in subclause 4(1)(w) shall be 

eligible for membership if  they are persons  
 employed by a public authority, persons employed in a clerical capacity, or persons employed under and 

within the Public Service Act, 1978 as amended. 
(2) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed, or who are 

usually employed: 
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(a) By the West Australian Government in the Department of Water Supply, Sewerage and Drainage and the 
Metropolitan Water Supply, Sewerage and Drainage Board. 

(b) In or in connection with the industries of laundries, drycleaning and/or linen repair including but not limited to 
tradesperson drycleaners, receivers and despatchers, cleaners, repairers, spotters, pressers, hand ironers, wet 
cleaners, steam air-finishers, examiners of garments, assemblers of garments, sorters of garments, washing 
machine operators and laundry hands throughout the state of Western Australia. 

Provided that no person shall be eligible for membership by reason only of being employed in work of such kind as 
would if he had been so employed on the twenty seventh day of October 1992 made him eligible for membership of the 
Transport Workers' Union Western Australian Branch, Industrial Union of Workers. 
(c) In or in connection with the following callings or industries: 

The callings of Bakers (hand or machine), Pastrycooks, Confectioners, Apprentices and all others engaged in 
the manufacture, preparation, handling or processing of bread, pastry and confectionery. 
Provided that no person shall be eligible for membership by reason only of being employed in work of such 
kind as would if he had been so employed on the sixteenth day of August, 1967, have made him eligible for 
membership of any of the following industrial union of workers, viz:- 
The Transport Workers' Union of Australia, Industrial Union of Workers, West Australian Branch; 
The West Australian Shop Assistants and Warehouse Employees' Union of Workers; 
The Food Preservers' Union of Western Australia, Union of Workers. 

(3) In addition to the foregoing, the Union may admit to membership any person who is employed, or who is usually 
employed, in any hospital in the State of Western Australia other than persons being trained as nurses in registered 
training schools or persons who are employed as nurses and who are registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act, 1911-1923; provided that this exclusion shall not be deemed to 
include enrolled nurses or pupils undergoing training as enrolled nurses;  provided that the word "Hospital" shall not be 
deemed to be a hospital for the insane within the meaning of the Lunacy Act, 1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person shall be eligible for membership of this Union who, except as hereinafter 
provided, is a member or is eligible for membership of any of the following Unions: 

The Metropolitan and South-Western 
  Federated Engine Drivers and Firemen's 
  Union of Workers of Western Australia; 
Western Australian Amalgamated Society of 
  Carpenters and Joiners' Association of 
  Workers; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers, Perth; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers (Fremantle Branch); 
Amalgamated Engineering Union of Workers, 
  Kalgoorlie Branch; 
Eastern Goldfields Federated Engine Drivers 
  and Firemen's Union of Workers of Western 
  Australia; 
The Federated Engine Drivers and Firemen's 
  Association of Australasia West Australian 
  Branch Association of Workers; 

 Nothing herein contained shall deprive the Union of the exclusive right to admit to membership any person now or 
hereafter employed as a boiler attendant, carpenter, electrician, bricklayer or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital Employees' Industrial Union of Workers, WA Coastal Branch, or the 
Hospital and Asylum Employees' Industrial Union of Workers, Eastern Goldfields Branch, was employed in all or any 
of such avocations. 

 In addition the following persons shall be eligible for membership. 
 Persons, employed in or in connection with the training or care of elderly or mentally, intellectually or physically 

handicapped people other than in hospitals or by the State Government.  This sub-rule shall not extend to nurses 
registered on any register of the Nurses' Board of Western Australia, other than enrolled nurses. 

 For the purposes of this rule, the term "hospital" shall include - 
 (a) Establishments which, by virtue of their occupants, qualify for the payment of a personal care subsidy or are 

otherwise subsidised under the provisions of the Aged or Disabled Persons Homes Act, 1954-1974. 
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 (b) Establishments licensed and subsidised under the provisions of the Mental Health Act. 
 (c) Establishments known as Princess Margaret Hospital for Children, Sir James Mitchell Spastic Centre, N'Gal-a 

Mothercraft Training Centre, The Braille Hospital, Hawkevale, Nadezda, Homes of Peace, or other 
establishments of the same or like nature as the foregoing. 

 The provisions of this subrule shall not apply to: 
 (a) Persons who work in Professional, Administrative and Clerical capacities; 
 (b) Persons employed in any classification which, at the 1st day of July, 1982, was covered by an award or a 

deemed consent award to which the Hospital Salaried Officers' Association of Western Australia (Union of 
Workers) was a party. 

(4) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in or in connection with any of the following industries or callings, within the State of Western 
Australia:- 

 (a) Cleaner, caretaker, lift attendant, window cleaner, watchman, charwoman, usher, door keeper, gate keeper, 
porter, janitor, day or night patrolman, security officer, attendant in ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car parks;  the following classifications of persons employed on the 
Governor's establishment, or by a public authority or post-secondary education institution, as defined in the 
Industrial Relations Act, 1979, other than persons employed pursuant to an award to which, at lst January 
1989, the Australian Workers' Union, West Australian Branch, Industrial Union of Workers was a party;  
gardener, gardener's labourer, maintenance man (other than tradespersons), maintenance labourer, 
groundsman, power mower operator, tractor mower operator, leading hand and home economics assistant;  the 
following classifications of persons employed in National Parks, Marine Parks, Recreation Camps and 
Zoological Gardens;  keeper, gardener, gardener's labourer, maintenance man, maintenance labourer, 
groundsman, warden, aquarist and ranger;  the classification of ranger employed in Parks (other than those 
administered by the Rottnest Island Authority, the State Planning Commission or by a Local Government 
Authority).  (Provided that the term gardener shall include horticulturist). 

 (b) Provided that no person who would be eligible for membership pursuant to subrule (4)(a) and who is eligible 
to be a member of an industrial union of workers in accordance with the rules of such union as constituted and 
duly registered under the Industrial Arbitration Act, 1912, as at the first day of September, 1932 shall be 
admitted as a member of this Union but a person employed in any of the callings mentioned in subrule (4)(a) 
hereof by a contractor engaged in the industry or industries in connection with which this union is registered 
shall, notwithstanding the foregoing, be eligible for membership of this union. 

(5) In addition to the foregoing, the following persons shall be eligible for membership: 
 (a) Any graduate of a University or College of Advanced Education, or Child Care Certificate Course or 

equivalent who - 
 (i) holds a certificate, diploma or degree specialising in early childhood care and/or education;  and 
 (ii) is or usually is actively engaged in teaching and/or caring for children under the age of six years.  
 (b) Any teacher with qualifications equivalent to that outlined in paragraph (a) of subrule (5) hereof, approved by 

the Australian Early Childhood Association and who is or usually is actively engaged in teaching children 
under the age of six years.  

 (c) Any teacher who holds a certificate of a Teachers' Training College approved by the Australian Early 
Childhood Association and who is or usually is actively engaged in teaching children under the age of six 
years.  

 (d) Any other graduate of a course in early childhood education at a University or College of Advanced Education 
who it is considered would assist the union to attain its objectives.  The nomination of such a proposed 
member shall be proposed and seconded by two financial members of the Union and shall be submitted in 
writing to the Executive and, if unanimously approved, submitted in writing to a general meeting of the Union 
for ratification.  

 (e) Provided that no person who would be eligible for membership pursuant to subrule (5) and who is, or who is 
eligible to be, a member of the Independent Schools Salaried Officers' Association of Western Australia, 
Industrial Union of Workers, as registered with the Western Australian Industrial Commission shall be eligible 
to become a member of this Union.  

 (f) Any person who holds a recognised qualification in early child care and who is or usually is actively engaged 
in the care of children under normal primary school age unless that person is or is eligible to be a member of 
the Civil Service Association of Western Australia Incorporated or the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial Union of Workers, Perth as registered on the 29th June, 1973.  

 (g) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in administration or supervision of services for education or care of 
children under the age of six years.  

 (h) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in tutoring or lecturing to students of childcare or early childhood 
education.  
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 (i) Any student enrolled at a University or College of Advanced Education in a course of early childhood 
education or in a Child Care Certificate Course at an approved institution is eligible to become a student 
member.  These members shall not be eligible to exercise a vote or to hold office.  The subscription payable 
by the student member shall be five dollars per annum or such other sum as determined by the Executive from 
time to time.  

 (j) Any person who, though not usually or ordinarily engaged in teaching and/or caring for children under the age 
of six years is a qualified person as defined in the foregoing subrules relating to union membership with an 
interest in the care and education of young children who is not working in an area covered industrially by this 
union is eligible to become a complementary member.  These members shall not be eligible to exercise a vote 
or to hold office.  The subscription payable by a complementary member shall be ten dollars per annum or 
such other amount as is determined by the Executive from time to time.  

(6) Together with such other persons whether employed in the foregoing industries or not as have been appointed officers 
of The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western 
Australian Branch as at the date of registration of this union. 

(7) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in any capacity in or in connection with: 

 (a) Hotels, Motels, Tourist Complexes and/or Resorts, Service Flats and/or apartment Houses, Boarding and/or 
Lodging Houses;  

 (b) Casinos;  
 (c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating Houses, Tearooms, 

Coffee Lounges, Oyster Saloons, Ice Cream and Cool Drink Saloons provided that it does not include milk 
bars, confection shops and delicatessens. (Provided further that it shall not include persons employed in food 
service establishments which primarily provide a take away service where no alcohol is sold or served except 
for employees of Pizza Hut);  

 (d) the preparation and service of food and drink wherever consumed by persons employed by professional or 
contract caterers for any commercial, social, industrial or other purpose or function and all persons employed 
in or in connection with canteens, mobile canteens, messes, kitchens and catering establishments ;  

 (e) cleaning and attending to the provision of board and lodging or any other form of accommodation in camps 
and staff or workers' quarters;  

 (f) Tea Attendants, (including those employed in Government Departments, Instrumentalities and Trading 
Concerns) and persons employed by agencies or domestic service businesses in the preparation and/or cooking 
of food, the serving of meals and/or light refreshments and/or drinks.  Provided that no persons employed in a 
retail or wholesale establishment shall be eligible to be a member pursuant to this sub-rule except where 
employed by a contract caterer.  

(8) In addition to the foregoing, the Union shall also consist of an unlimited number of persons, whether permanaent or 
casual, who are employed (or who are ussually employed) by or in any of the following industries or callings, within the 
State of Western Australia:- 

 (a) Hotels, motels, service flats and/or apartment houses, boarding and/or lodging houses:  
 (b) Clubs, cabarets, casinos (provided that it shall not include any persons who are employed or usually employed 

in casinos and whose major and substantial employment is such as to enable them to be eligible for 
membership of the Federated Clerks' Union of Australia indsutrial Union of Workers, W.A. Branch);  

 (c) Taverns, winehouses, restaurants, cafes, tearooms, coffee lounges, oyster saloons, ice cream and cool drink 
saloons, catering establishments, including persons employed by any company, firm or person carrying on 
business as a catering contractor;  

 (d) tea attendants, (including those employed in government departments, instrumentalities and trading concerns) 
and person employed in the preparation and/or cooking of food in retail establishments, (provided that it shall 
not include any person whose major and substantial employment is that of a shop assistant, storeman or 
storewoman) and persons employed by agencies or domestic service businesses in the preparation and/or 
cooking of food, the serving of meals and/or light refreshments and/or drinks.  

Provided that in respect of the foregoing contained in this paragraph 8, no other person shall be eligible to become a 
member of the union excepting those persons who have been appointed officers of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Australian Branch, Union of Workers ("the FLAIEU") as at the date 
of registration of this union together with such other persons who may have been appointed Honorary Life Members of 
the FLAIEU. 

(9) Provided further that in respect of all of the foregoing no person shall be eligible to become a member who is not an 
employee within the meaning of the Industrial Relations Act 1979 or the Workplace Agreements Act 1993. 

Proposed Rule 3 
3 -  ELIGIBILITY FOR MEMBERSHIP 

(1) The Union shall consist of an unlimited number of persons who are employed or who are usually employed in or in 
connection with any of the following industries or callings, within the State of Western Australia: - 
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(a) The manufacture, preparation or processing of butter, casein; cheese; ice cream; milk or yoghurt. 
(b) The manufacture or preparation of lacquer; of white lead; red lead; zinc or any other paints; of varnish and of 

synthetic resins or moulding powders (except those used in the manufacture of fibrous plaster). 
(c) The manufacture of plastics and fibreglass or substitutes therefore (excepting those used in the printing 

industry) or goods (excepting furniture) made therefrom or goods (excepting furniture) in the manufacture of 
which plastics or fibreglass or substitutes therefore are used; photographic supplies or materials; records; 
films; rolls; tapes; or any such like article used for reproducing purposes; floor tiles (excluding porcelain, 
ceramic and cement tiles):  linoleum; stramit board, wall board (excepting fibrous plaster board or asbestos). 

(d) The manufacture, preparation, processing or treatment of coated abrasives, calico, canvas, hessian, jute or 
stockinet bags;  blinds;  brooms;  brushes;  candles;  cork or cork products;  cotton, felt or felt products;  
glycerine;  insulation material including slagwool;  pyrotechnics;  rope;  soap;  soda;  tarpaulins, tents;  
tobacco or tobacco products;  twine;  typewriter ribbons.  

(e) Photography except workers employed in motion picture production and film processing connected therewith. 
(f) [Not in use] 
(g) Ambulance and first aid attendants;  home care aides (aged, destitute or disabled persons);  kindergarten aides;  

animal welfare officers or workers;  dancing instructors;  house mistresses, masters and supervisors (excluding 
teachers - qualified or otherwise);  domestic staff, groundsmen, gardeners and yardmen of convents, 
denominational schools, teachers' residentials, student residentials, colleges (excluding agricultural college 
and school hostels);  parking attendants (excluding municipal employees);  persons engaged in the sanding or 
treating of flooring;  undertakers' assistants. 

(h) Marine yard employees;  rag pickers, flock or cotton waste makers;  wharf, jetty or ship's watchmen;  wine 
saloon employees;  wool scouring or fellmongery employees. 

(i) The drying and refining of salt;  the handling of scrap metals;  or wrecking or dismantling of plant or 
machinery for scrap salvage;  reclamation of drums. 

(j) The making, manufacturing or repairing (including any process incidental to such making, manufacturing or 
repairing) of saddles, harness of all descriptions for horses and other animals, whip thongs, machine belting, 
trunks, portmanteaux and bags, suit and attaché cases, canvas and leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or things made of canvas, fibre, leather, plastic, vulcanite or of any 
substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers).  The term 
making, manufacturing or repairing shall include such articles or portion of such articles as are made in metal 
or wood, including metal or wooden frames, corners or handles. 

(k) Tanning and leather dressing; handling, bagging or grinding of bark;  the manufacture of bark and other 
tanning extracts;  the manufacture of glue, gelatine, agar agar and adhesives;  the washing or treatment of 
animal hair with tanning, dressing, dyeing or other treatment of furs and other skins. 

(l) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring makers, polishers, lappers, 
melters, refiners, bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, 
engravers;  watch, clock, clockwork, electric and spring dial clock makers, repairers, attendants and winders;  
jewellers' tool makers and optical technicians, lapidaries' spectacle makers, makers and renovators of 
electroplated ware (when working for jewellers or watchmakers), metal badge makers, jewel case makers, and 
all persons engaged wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of the 
above branches. 

(m) The production (by total environmental methods) of game and poultry. 
Provided that no person employed in the foregoing industries in the capacity of clerk, storeman, packer, 
despatch hand, or member of the sales staff shall be eligible for membership. 
Provided further that no person employed in any of the industries or callings mentioned in paragraphs (a) - 
(m) of this rule shall be eligible for membership by reason only of being employed in work of such kind as 
would;  if he had been so employed on the 12th day of February, 1957, have made him eligible for 
membership of any of the following industrial unions of workers, viz:- 

Amalgamated Metal Workers' Union of 
  Western Australia. 
Australasian Society of Engineers 
  Industrial Union of Workers, 
  Western Australian Branch 
Transport Workers' Union of Australia, 
  Industrial Union of Workers, Western 
  Australian Branch 
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The Federated Engine Drivers' and 
  Firemen's Union of Workers of 
  Western Australia 
Australian Workers' Union, West 
  Australian Branch, Industrial 
  Union of Workers 
The Breweries and Bottle-Yards 
  Employees' Industrial Union of 
  Workers of Western Australia 
The United Furniture Trades 
  Industrial Union of Workers, WA 
The Operative Painters and Decorators 
  Union of Australia, Western 
  Australian Branch, Union of Workers 
The Food Preservers' Union of Western 
  Australia, Union of Workers 
Printing and Kindred Industries Union, 
  Western Australian Branch, 
  Industrial Union of Workers 
The West Australian Shop Assistants and 
  Warehouse Employees' Industrial Union 
  of Workers, Perth 
The West Australian Clothing and Allied 
  Trades Industrial Union of Workers, 
  Perth 
The Civil Service Association of 
  Western Australia Incorporated 
The Plumbers and Gas Fitters Employees' 
  Union of Australia, West Australian 
  Branch, Industrial Union of Workers 
United Timber Yards, Sawmills and 
  Woodworkers Employees' Union of 
  Western Australia 
The Boot Trade of Western Australia, 
  Union of Workers, Perth 
West Australian Amalgamated Society of 
  Railway Employees' Union of Workers 
The Royal Australian Nursing Federation 
  (Western Australian Branch) 
  Industrial Union of Workers, Perth 

AND in addition the Union shall consist of an unlimited number of persons who are employed by the St John 
Ambulance Association for the purpose of operating first aid and/or ambulance services, and who hold a first aid 
certificate as a necessary condition of that employment. 
(n) The artificial fertiliser industry, and/or the production of acids for commercial purposes;  and/or in connection 

with any bonemill, animal manure, phosphate, superphosphate, compost, bird manure, fish fertiliser, sea-weed, 
lime or other mineral processing, and/or 

(o) Other chemical industries including potash, arsenical-compound, alumina, sodium, sodium-sulphate, salt 
petre, antimony-ore, woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammonium-
nitrate, golden-sulphide-of-antimony, sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, 
phosphoric-acid, acetic-acid, muriatic-acid, sulphorous-acid, puritic-acid, lime-sulphur, hypo-sulphite-of-soda, 
limil, caustic-soda, sulphate-of-copper, carbon-tetra-chloride, black-hypo, derris-products, mineral wool, 
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manganese-sulphate, agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate-of-calcium alunite, glauconite, silicia-products, alkali-chlorites, 
chlorine, soluble-alkali silicates, stannic-chloride, hydrochloric-acid, sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-processing, beta-naphthol, ammonium-chloride, ammonium-sulphate, ether-
andethyl-chloride, calciumm, aluminium and - zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium 
arsenate, lactic-acid, sulphanilamide, phosphate-compounds, sulphur dioxide, carbon-di-oxide, carbolic-acid, 
formaldehyde, fungicides, insecticides, veterinary medicines, synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder or liquid, liquid cattle dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot rot paste, blowfly repellant, molasses, 
manufacture or processing, but excluding pharmaceutical or food processing works, in Western Australia, 
excluding that portion of the State comprised within the Kimberley Land Division. 

 Provided that no person employed in any of the industries mentioned in paragraphs (n) and (o) of this Rule 
shall be eligible for membership if he is eligible to be a member of the - 
(i) Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
(iii) The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union of 

Workers;  or 
(iv) Any other Union registered under the provisions of the Industrial Arbitration Act, 1979 in accordance 

with the Constitution of any such Union as registered on the 8th day of May, 1946. 
(p) The making of aerated waters, fruit juices  and cordials. 
(q) The occupation of teachers' aides. 
(r) Assistants employed by the Public Health Department in community health work. 
(s) Persons employed by the Slow Learning Children's Group of Western Australia (Inc.) in the calling of the 

training and care of intellectually or physically handicapped people as represented by the classifications of 
Cottage Parent or Social Trainer or similar classifications however called. 

(t) Persons employed in community health work by non-Government Aboriginal Agencies other than persons 
who work in a professional, administrative or clerical capacity, and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; day nurseries; pre-school centres;  health or physical culture 
studios other than registered nurses, but not excluding enrolled nurses. 

(v) The occupation of Enrolled Nurse. 
(w) (i) The industries of animal welfare, animal care, animal breeding or animal homes. 
 (ii) Veterinary surgeons or veterinary nurses employed in veterinary clinics or hospitals. 
 (iii) Persons employed in animal, marine or wild life establishments. 
 Provided that no person employed in any of the industries or callings mentioned in subclause 4(1)(w) shall be 

eligible for membership if  they are persons  
 employed by a public authority, persons employed in a clerical capacity, or persons employed under and 

within the Public Service Act, 1978 as amended. 
(2) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed, or who are 

usually employed: 
(a) By the West Australian Government in the Department of Water Supply, Sewerage and Drainage and the 

Metropolitan Water Supply, Sewerage and Drainage Board. 
(b) In or in connection with the industries of laundries, drycleaning and/or linen repair including but not limited to 

tradesperson drycleaners, receivers and despatchers, cleaners, repairers, spotters, pressers, hand ironers, wet 
cleaners, steam air-finishers, examiners of garments, assemblers of garments, sorters of garments, washing 
machine operators and laundry hands throughout the state of Western Australia. 

Provided that no person shall be eligible for membership by reason only of being employed in work of such kind as 
would if he had been so employed on the twenty seventh day of October 1992 made him eligible for membership of the 
Transport Workers' Union Western Australian Branch, Industrial Union of Workers. 
(c) In or in connection with the following callings or industries: 

The callings of Bakers (hand or machine), Pastrycooks, Confectioners, Apprentices and all others engaged in 
the manufacture, preparation, handling or processing of bread, pastry and confectionery. 
Provided that no person shall be eligible for membership by reason only of being employed in work of such 
kind as would if he had been so employed on the sixteenth day of August, 1967, have made him eligible for 
membership of any of the following industrial union of workers, viz:- 
The Transport Workers' Union of Australia, Industrial Union of Workers, West Australian Branch; 
The West Australian Shop Assistants and Warehouse Employees' Union of Workers; 
The Food Preservers' Union of Western Australia, Union of Workers. 
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(3) In addition to the foregoing, the Union may admit to membership any person who is employed, or who is usually 
employed, in any hospital in the State of Western Australia other than persons being trained as nurses in registered 
training schools or persons who are employed as nurses and who are registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act, 1911-1923; provided that this exclusion shall not be deemed to 
include enrolled nurses or pupils undergoing training as enrolled nurses;  provided that the word "Hospital" shall not be 
deemed to be a hospital for the insane within the meaning of the Lunacy Act, 1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person shall be eligible for membership of this Union who, except as hereinafter 
provided, is a member or is eligible for membership of any of the following Unions: 

The Metropolitan and South-Western 
  Federated Engine Drivers and Firemen's 
  Union of Workers of Western Australia; 
Western Australian Amalgamated Society of 
  Carpenters and Joiners' Association of 
  Workers; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers, Perth; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers (Fremantle Branch); 
Amalgamated Engineering Union of Workers, 
  Kalgoorlie Branch; 
Eastern Goldfields Federated Engine Drivers 
  and Firemen's Union of Workers of Western 
  Australia; 
The Federated Engine Drivers and Firemen's 
  Association of Australasia West Australian 
  Branch Association of Workers; 

 Nothing herein contained shall deprive the Union of the exclusive right to admit to membership any person now or 
hereafter employed as a boiler attendant, carpenter, electrician, bricklayer or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital Employees' Industrial Union of Workers, WA Coastal Branch, or the 
Hospital and Asylum Employees' Industrial Union of Workers, Eastern Goldfields Branch, was employed in all or any 
of such avocations. 

 In addition the following persons shall be eligible for membership. 
 Persons, employed in or in connection with the training or care of elderly or mentally, intellectually or physically 

handicapped people other than in hospitals or by the State Government.  This sub-rule shall not extend to nurses 
registered on any register of the Nurses' Board of Western Australia, other than enrolled nurses. 

 For the purposes of this rule, the term "hospital" shall include - 
 (a) Establishments which, by virtue of their occupants, qualify for the payment of a personal care subsidy or are 

otherwise subsidised under the provisions of the Aged or Disabled Persons Homes Act, 1954-1974. 
 (b) Establishments licensed and subsidised under the provisions of the Mental Health Act. 
 (c) Establishments known as Princess Margaret Hospital for Children, Sir James Mitchell Spastic Centre, N'Gal-a 

Mothercraft Training Centre, The Braille Hospital, Hawkevale, Nadezda, Homes of Peace, or other 
establishments of the same or like nature as the foregoing. 

 The provisions of this subrule shall not apply to: 
 (a) Persons who work in Professional, Administrative and Clerical capacities; 
 (b) Persons employed in any classification which, at the 1st day of July, 1982, was covered by an award or a 

deemed consent award to which the Hospital Salaried Officers' Association of Western Australia (Union of 
Workers) was a party. 

(4) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in or in connection with any of the following industries or callings, within the State of Western 
Australia:- 

 (a) Cleaner, caretaker, lift attendant, window cleaner, watchman, charwoman, usher, door keeper, gate keeper, 
porter, janitor, day or night patrolman, security officer, attendant in ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car parks;  the following classifications of persons employed on the 
Governor's establishment, or by a public authority or post-secondary education institution, as defined in the 
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Industrial Relations Act, 1979, other than persons employed pursuant to an award to which, at lst January 
1989, the Australian Workers' Union, West Australian Branch, Industrial Union of Workers was a party;  
gardener, gardener's labourer, maintenance man (other than tradespersons), maintenance labourer, 
groundsman, power mower operator, tractor mower operator, leading hand and home economics assistant;  the 
following classifications of persons employed in National Parks, Marine Parks, Recreation Camps and 
Zoological Gardens;  keeper, gardener, gardener's labourer, maintenance man, maintenance labourer, 
groundsman, warden, aquarist and ranger;  the classification of ranger employed in Parks (other than those 
administered by the Rottnest Island Authority, the State Planning Commission or by a Local Government 
Authority).  (Provided that the term gardener shall include horticulturist). 

 (b) Provided that no person who would be eligible for membership pursuant to subrule (4)(a) and who is eligible 
to be a member of an industrial union of workers in accordance with the rules of such union as constituted and 
duly registered under the Industrial Arbitration Act, 1912, as at the first day of September, 1932 shall be 
admitted as a member of this Union but a person employed in any of the callings mentioned in subrule (4)(a) 
hereof by a contractor engaged in the industry or industries in connection with which this union is registered 
shall, notwithstanding the foregoing, be eligible for membership of this union. 

(5) In addition to the foregoing, the following persons shall be eligible for membership: 
 (a) Any graduate of a University or College of Advanced Education, or Child Care Certificate Course or 

equivalent who - 
 (i) holds a certificate, diploma or degree specialising in early childhood care and/or education;  and 
 (ii) is or usually is actively engaged in teaching and/or caring for children under the age of six years.  
 (b) Any teacher with qualifications equivalent to that outlined in paragraph (a) of subrule (5) hereof, approved by 

the Australian Early Childhood Association and who is or usually is actively engaged in teaching children 
under the age of six years.  

 (c) Any teacher who holds a certificate of a Teachers' Training College approved by the Australian Early 
Childhood Association and who is or usually is actively engaged in teaching children under the age of six 
years.  

 (d) Any other graduate of a course in early childhood education at a University or College of Advanced Education 
who it is considered would assist the union to attain its objectives.  The nomination of such a proposed 
member shall be proposed and seconded by two financial members of the Union and shall be submitted in 
writing to the Executive and, if unanimously approved, submitted in writing to a general meeting of the Union 
for ratification.  

 (e) Provided that no person who would be eligible for membership pursuant to subrule (5) and who is, or who is 
eligible to be, a member of the Independent Schools Salaried Officers' Association of Western Australia, 
Industrial Union of Workers, as registered with the Western Australian Industrial Commission shall be eligible 
to become a member of this Union.  

 (f) Any person who holds a recognised qualification in early child care and who is or usually is actively engaged 
in the care of children under normal primary school age unless that person is or is eligible to be a member of 
the Civil Service Association of Western Australia Incorporated or the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial Union of Workers, Perth as registered on the 29th June, 1973.  

 (g) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in administration or supervision of services for education or care of 
children under the age of six years.  

 (h) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in tutoring or lecturing to students of childcare or early childhood 
education.  

 (i) Any student enrolled at a University or College of Advanced Education in a course of early childhood 
education or in a Child Care Certificate Course at an approved institution is eligible to become a student 
member.  These members shall not be eligible to exercise a vote or to hold office.  The subscription payable 
by the student member shall be five dollars per annum or such other sum as determined by the Executive from 
time to time.  

 (j) Any person who, though not usually or ordinarily engaged in teaching and/or caring for children under the age 
of six years is a qualified person as defined in the foregoing subrules relating to union membership with an 
interest in the care and education of young children who is not working in an area covered industrially by this 
union is eligible to become a complementary member.  These members shall not be eligible to exercise a vote 
or to hold office.  The subscription payable by a complementary member shall be ten dollars per annum or 
such other amount as is determined by the Executive from time to time.  

(6) Together with such other persons whether employed in the foregoing industries or not as have been appointed officers 
of The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western 
Australian Branch United Voice WA as at the date of registration of this union. 

(7) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in any capacity in or in connection with: 
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 (a) Hotels, Motels, Tourist Complexes and/or Resorts, Service Flats and/or apartment Houses, Boarding and/or 
Lodging Houses;  

 (b) Casinos;  
 (c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating Houses, Tearooms, 

Coffee Lounges, Oyster Saloons, Ice Cream and Cool Drink Saloons provided that it does not include milk 
bars, confection shops and delicatessens. (Provided further that it shall not include persons employed in food 
service establishments which primarily provide a take away service where no alcohol is sold or served except 
for employees of Pizza Hut);  

 (d) the preparation and service of food and drink wherever consumed by persons employed by professional or 
contract caterers for any commercial, social, industrial or other purpose or function and all persons employed 
in or in connection with canteens, mobile canteens, messes, kitchens and catering establishments ;  

 (e) cleaning and attending to the provision of board and lodging or any other form of accommodation in camps 
and staff or workers' quarters;  

 (f) Tea Attendants, (including those employed in Government Departments, Instrumentalities and Trading 
Concerns) and persons employed by agencies or domestic service businesses in the preparation and/or cooking 
of food, the serving of meals and/or light refreshments and/or drinks.  Provided that no persons employed in a 
retail or wholesale establishment shall be eligible to be a member pursuant to this sub-rule except where 
employed by a contract caterer.  

(8) In addition to the foregoing, the Union shall also consist of an unlimited number of persons, whether permanaent or 
casual, who are employed (or who are ussually employed) by or in any of the following industries or callings, within the 
State of Western Australia:- 
(a) Hotels, motels, service flats and/or apartment houses, boarding and/or lodging houses:  
(b) Clubs, cabarets, casinos (provided that it shall not include any persons who are employed or usually employed 

in casinos and whose major and substantial employment is such as to enable them to be eligible for 
membership of the Federated Clerks' Union of Australia indsutrial Union of Workers, W.A. Branch);  

(c) Taverns, winehouses, restaurants, cafes, tearooms, coffee lounges, oyster saloons, ice cream and cool drink 
saloons, catering establishments, including persons employed by any company, firm or person carrying on 
business as a catering contractor;  

(d) tea attendants, (including those employed in government departments, instrumentalities and trading concerns) 
and person employed in the preparation and/or cooking of food in retail establishments, (provided that it shall 
not include any person whose major and substantial employment is that of a shop assistant, storeman or 
storewoman) and persons employed by agencies or domestic service businesses in the preparation and/or 
cooking of food, the serving of meals and/or light refreshments and/or drinks.  

Provided that in respect of the foregoing contained in this paragraph 8, no other person shall be eligible to become a 
member of the union excepting those persons who have been appointed officers of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Australian Branch, Union of Workers ("the FLAIEU") as at the date 
of registration of this union together with such other persons who may have been appointed Honorary Life Members of 
the FLAIEU. 

(9) Provided further that in respect of all of the foregoing no person shall be eligible to become a member who is not an 
employee within the meaning of the Industrial Relations Act 1979 or the Workplace Agreements Act 1993. 

Existing Rule 29 
29 - COUNTERPART FEDERAL BODY 

Each office within the Union may, from such time as the Branch Executive or Branch Council may determine, be held by the 
person who, in accordance with the rules of the Australian Liquor, Hospitality and Miscellaneous Workers Union, in respect of the 
Western Australian Branch, holds the corresponding office in that body. 
Proposed Rule 29 

29 - COUNTERPART FEDERAL BODY 
Each office within the Union may, from such time as the Branch Executive or Branch Council may determine, be held by the 
person who, in accordance with the rules of the Australian Liquor, Hospitality and Miscellaneous Workers Union, in respect of the 
Western Australian Branch United Voice, in respect of United Voice WA, holds the corresponding office in that body. 
The matter has been listed before the Full Bench at 10:30am on Tuesday, 21 June 2011 in Court 3 (Floor 18).  A copy of the Rules 
of the Union and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S BASTIAN 
DEPUTY REGISTRAR 13 April 2011 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2011 WAIRC 00245 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JOSH COOMBES 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 29 MARCH 2011 
FILE NO/S OSHT 87 OF 2010 
CITATION NO. 2011 WAIRC 00245 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00241 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JEFF CONSTANTINE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 86 OF 2010 
CITATION NO. 2011 WAIRC 00241 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00239 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ROBERT EDMONDS 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 90 OF 2010 
CITATION NO. 2011 WAIRC 00239 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00237 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DEZMERELDA HIRAMA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 95 OF 2010 
CITATION NO. 2011 WAIRC 00237 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00244 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LUKE KUKA 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 21 OF 2010 
CITATION NO. 2011 WAIRC 00244 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00238 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SIMON PARINGATAI 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 99 OF 2010 
CITATION NO. 2011 WAIRC 00238 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00243 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SHANE TAMIHANA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 34 OF 2010 
CITATION NO. 2011 WAIRC 00243 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00242 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CRAIG TELFER 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 37 OF 2010 
CITATION NO. 2011 WAIRC 00242 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00240 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MORENO VINCI 

APPLICANT 
-v- 
UNITED INDUSTRIES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 40 OF 2010 
CITATION NO. 2011 WAIRC 00240 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00246 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES THOMAS WARATINI 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 29 MARCH 2011 
FILE NO/S OSHT 41 OF 2010 
CITATION NO. 2011 WAIRC 00246 
 
Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00203 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY  

APPLICANT 
-v- 
JOSH DALWOOD OF DALWOOD TRANSPORT  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 10 MARCH 2011  
FILE NO/S RFT 28 OF 2010  
CITATION NO 2011 WAIRC 00203 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 4(2), 5, 14. 

Result Order issued 
Representation  
Applicant Mr D Donnelly 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me application number RFT 28 of 2010.  That application is brought by David Hugh Donnelly against 
Josh Dalwood of Dalwood Transport.  The application before the Tribunal alleges that the respondent is indebted to the 
applicant in the sum of $450.00, inclusive of GST, in respect of work performed on or about 28 April 2010 by the applicant for 
the respondent.  The tribunal has heard evidence from the applicant Mr Donnelly, the respondent having failed to appear. The 
Tribunal is satisfied on the evidence that for the purposes of s 4 of the Owner-Drivers (Contracts and Disputes) Act 2007 (“the 
Act”) that the applicant is an owner-driver in that he carries on the business of transporting goods in one or more heavy 
vehicles, that being a vehicle with a gross vehicle mass of more than 4.5 tonnes. 

2 I am also satisfied on the evidence that the heavy vehicle used by the applicant is supplied by him in the conduct of his 
business.   

3 On the evidence of Mr Donnelly, I am satisfied that on or about 28 April 2010, the applicant entered into an owner-driver 
contract for the purposes of s 5 of the Act with the respondent. The terms of the owner-driver contract required the applicant to 
deliver three pallets of equipment from Karratha to Perth, seemingly, at the premises of a business named Fugro. 

4 The applicant departed Karratha on or about 28 April 2010 and arrived in Perth on 29 April 2010, delivering the load as 
contracted.  The agreed consideration for the delivery of material by the applicant for the respondent was payment by the 
respondent to the applicant of the sum of $450.00 inclusive of GST.   

5 I am also satisfied on the evidence and the Tribunal finds that the present proceeding is a payment claim for the purposes of s 3 
of the Act, that being a claim made under an owner-driver contract by the applicant against the respondent for payment of an 
amount in relation to the performance by the applicant of its obligations under an owner-driver contract and that payment claim 
has not been satisfied. 

6 Mr Donnelly's evidence before the Tribunal is that despite repeated demand, no amount in relation to the claimed sum has been 
paid by the respondent.  Therefore, I am satisfied on the balance of probabilities that the respondent is indebted to the applicant 
in the sum of $450.00 as claimed before the Tribunal.   

7 Furthermore, by s 14 of the Act, in the absence of an express term in the owner- driver contract between the applicant and the 
respondent as to interest, the applicant is entitled to interest on the outstanding sum as claimed by cl 2 of Schedule 1, which are 
the implied provisions of the Act.  The rate of interest is that in s 8(1)(a) of the Civil Judgments Enforcement Act 2004, which 
by reg 4(1) of the Civil Judgments Enforcement Regulations 2005, is presently six per cent. 
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8 The outstanding sum by the operation of the legislation was due and payable no later than about mid-May 2010 and, 
accordingly, that will be the date from which interest will be calculated, which on my approximate reckoning is some 39 
weeks, which accordingly will be the sum of $20.25. Accordingly, the total amount payable will be $470.25.   

9 The Tribunal will order that the respondent pay to the applicant the sum of $470.25, which is the debt due plus interest, within 
seven days of today.   

 
 

2011 WAIRC 00204 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY 

APPLICANT 
-v- 
JOSH DALWOOD OF DALWOOD TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 MARCH 2011 
FILE NO/S RFT 28 OF 2010 
CITATION NO. 2011 WAIRC 00204 
 
Result Order issued 
Representation 
Applicant Mr D Donnelly 
Respondent No appearance 
 

Order 
Having herd Mr D Donnelly on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $470.25 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00150 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCEANSIDE HAULAGE PTY LTD 

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO/S RFT 36 OF 2010 
CITATION NO. 2011 WAIRC 00150 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr G L Kelly of counsel 
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Order 
Having heard Mr A Dzieciol of counsel on behalf of the applicant and Mr G Kelly of counsel on behalf of the respondent the 
Tribunal, pursuant to the powers conferred on it by the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders: 

(1) THAT leave to amend the application be and is hereby granted in terms of the amended particulars of claim 
filed on 1 February 2011.  

(2)  THAT the respondent file and serve particulars of its answer and counter proposal by 1 March 2011.  
(3) THAT the application be adjourned to be heard on 30 March 2011 at 10.30am.  
(4) THAT the respondent file and serve a copy of a medical certificate  evidencing Mr Boys’ inability to attend the 

proceedings before the Tribunal on 22 February 2011 by 1 March 2011. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 
2011 WAIRC 00270 

REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES OCEANSIDE HAULAGE PTY LTD  
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE WEDNESDAY, 30 MARCH 2011  
FILE NO/S RFT 36 OF 2010  
CITATION NO 2011 WAIRC 00270 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 4(2), 5. 

Result Application upheld. Orders issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 The application before me is RFT 36 of 2010 between Oceanside Haulage Pty Ltd v Keyfast Bulk Haulage Pty Ltd.  The 
application as set out in the applicant's further and better particulars of claim asserts that at all material times, the applicant 
carried on business of transporting goods in the state of Western Australia.  It is further asserted that in relation to the business 
conducted by the applicant, the applicant carries on the business in a heavy vehicle supplied by it, with that vehicle being 
operated by Mr Glen Squires as an officer of the applicant.   

2 Accordingly, it is pleaded that by reason of the matters set out in the particulars of claim the applicant is an owner driver 
within the meaning of s 4(2)(b) of the Owner-Drivers (Contracts and Disputes) Act 2007, which hereafter I will refer to as the 
Owner-Drivers Act.  The respondent is also pleaded as conducting the business of transporting goods in Western Australia 
under the name of Keyfast Bulk Haulage Pty Ltd.  

3 As the Tribunal has already ruled, the respondent has failed to appear in these proceedings and without good cause being 
shown, I was satisfied that the application should proceed to be heard and determined.   

4 Evidence has been adduced before me through Mr Squires, the sole proprietor and director of the applicant, and his wife 
Mrs Squires, who the Tribunal understands conducted administration work on behalf of the applicant at the material times.   

5 As set out in the particulars of claim, there are some five elements to the claim before the Tribunal.  The first relates to work 
performed by the applicant for the respondent in the period February to July 2010 in the total sum of $66,701.56 and in respect 
of which it is alleged that the respondent has paid the sum of $55,324.25, leading to a shortfall of some $11,377.31. 

6 The second element of the claim relates to various work performed by the applicant for the respondent in relation to which 
dockets were not included in what were described as  recipient created tax invoices “RCTIs” as pleaded. Those are 
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particularised in pars 14(a) through to 14(p) of the particulars of claim with the total sum claimed of $7,396.73 inclusive of 
GST.   

7 The third element of the claim relates to work performed as set out in par 15 of the particulars in relation to a trip undertaken 
by the applicant for the respondent to Kalgoorlie in which it is alleged that the amount is short by some $2,733.50, including 
GST, based upon what the applicant alleged was the agreed rate for that work. 

8 The fourth element relates to an alleged deduction for the hire of trailers used by the applicant in the course of its work for the 
respondent and that amount claimed is $8,662.50.   

9 Finally, the fifth leg of the claim relates to the supply of tyres by the applicant to the respondent in the claimed sum of $500 in 
relation to which no payments have been made.   

10 That leads to a total claim before the Tribunal of some $30,670.54 plus interest.   
11 As I have already mentioned, evidence was led through Mr and Mrs Squires.  Mr Squires testified before the Tribunal that in 

early 2010 he was operating a trucking business as the sole owner and director.  The truck operated was a 130-tonne Volvo 
prime mover which was owned by the applicant.  Mr Squires further testified that in or about November or December 2009, he 
entered into oral discussions with Mr Boys of the respondent by which an agreement was reached that the applicant would 
perform transport services for the respondent within the State of Western Australia.  Mr Squires also referred in his evidence to 
previous arrangements he had with the respondent between 2006 and 2008 where he subcontracted for the respondent.  

12 The evidence of Mr Squires was that the rates as offered by Mr Boys to him were to be better than competitors and better than 
the prior arrangement he had in 2006 and 2008.  Mr Squires' evidence was there was no discussion in relation to trailer hire and 
that was the case in relation to the previous arrangements between the parties.  Mr Squires referred to the fact that he is 
engaged in the business, or was at the material time, at least, as a  haulier by which he supplies a prime mover and the 
respondent at all material times provided trailers as needed for particular jobs. 

13 The respondent also provided to the applicant a docket book which was to be completed by the applicant and returned each 
month, or thereabouts, to the respondent. In response “RCTIs” as described, would be provided to the applicant, as was 
intended, setting out the work performed and the payments to be made.   

14 The evidence of Mr Squires before the Tribunal was that only one RCTI for February 2010 was received up until the time of 
the termination of the contract between the parties in June 2010.  Mr Squires' evidence also was there were no difficulties 
communicated to him, or indeed his wife it seems, in relation to receipt by the respondent of dockets for work performed by 
the applicant for the respondent over the period of the claim. 

15 In relation to the first limb of the claim, set out at pars 10 to 11 of the particulars, Mr Squires confirmed that the work 
performed as alleged between 28 February 2010 and 31 July 2010 was duly performed by the applicant for the respondent in 
return for which the respondent made the payments as set out in par 11 of the particulars of claim, thereby leading to a shortfall 
of $11,377.31. A schedule of those payments and receipts was prepared by Mrs Squires and was referred to in her testimony, 
which confirmed the amounts as particularised in pars 10 and 11 of the particulars of claim. 

16 In relation to the second disputed area of the applicant's claim, set out in par 14 of the particulars, Mr Squires gave detailed 
evidence as to each sub-particular (a) through to (p) as to the work performed in the period from 5 February 2010 through to, 
and including, 8 June 2010.  I note at least from the particulars three of those sub-claims are agreed; one of which carries an 
obvious mistake; that is particular 14(c), where the amount claimed is $170, wherein clearly the rate claimed should be $1,170, 
as agreed.   

17 From that evidence, Mr Squires referred to the circumstances where the respondent alleges that no dockets were signed.  That 
evidence clearly establishes that in the circumstances:  (a) it was either not practicable for a signature to be acquired by him; or 
(b) alternatively, in any event, the evidence of Mr Squires was that Mr Boys of the respondent would undertake to procure the 
required signatures so that the dockets could be duly paid in the course of business. 

18 In relation to par 15 of the particulars of claim, that is the work undertaken by the applicant by way of a journey from Perth to 
Kalgoorlie, Mr Squires gave detailed evidence as to this particular job, what it required and the circumstances of the trip both 
ways over a period of some two days, given the requirement for him to only travel during daylight hours, given the size of the 
load undertaken for the respondent.   

19 Mr Squires also referred to discussions between himself and Mr Boys subsequent to the work performed whereby Mr Squires' 
evidence was that Mr Boys advised him that the rate of the work performed for that particular job would be approximately 
$3.50 to $4.00 per kilometre “up and back”, as it is described in the industry. 

20 In relation to the fourth element of the claim, I have already referred to Mr Squires' evidence that at no time prior to the present 
proceedings was there an assertion, it seems, that the respondent would be reimbursed for trailer hire and the prior 
arrangements between the parties were that the rates of pay were all inclusive.   

21 In relation to the tyre claims, the evidence of Mr Squires was that he provided two tyres to the respondent at a substantially 
discounted rate.  Whilst the tyres were second-hand, the evidence of Mr Squires was they had at least 50 per cent of life left in 
them and it would be possible to re-groove them. To purchase tyres new would be approximately $900 per tyre and, therefore, 
the rate of $500 for two was a significant discount. 

22 As I have already mentioned, Mrs Squires acts as the administration person for the applicant's business.  Her testimony went 
primarily to the issue of the alleged deduction for trailer hire, but also the preparation of schedules for payments received and 
claims against the respondent business.  Exhibit A3 is a copy of a schedule which Mrs Squires prepared, setting out the 
recipient invoices received in the period February to July 2010 and the payments received by the applicant in the period March 
to August 2010, which correlates to the amount of $11,377.31 as set out in the applicant's particulars of claim at par 12. 
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23 Secondly, in relation to the question of trailer hire deductions, Mrs Squires' testimony was that during the period of work 
previously performed by the applicant for the respondent in 2006 to 2008, particularly 2008, there was no reference to 
deductions for trailer hire in any of the documents provided by the respondent to the applicant for work performed and I refer 
to exhibit A2 in that regard in relation to the respondent's allegations.   

24 Furthermore, Mrs Squires gave evidence in relation to the allegation from the respondent that unsigned documents were 
produced by the applicant to the respondent for payment purposes.  Her testimony was that in meetings between herself and the 
respondent, accompanied by an officer of the Transport Workers' Union, further copies of signed documents were 
subsequently provided by the applicant to the respondent verifying each and every claim made by it for work performed by the 
applicant over the relevant periods of time 

25 In relation to the evidence before the Tribunal and the absence of any evidence from the respondent, the Tribunal is obliged to 
accept the applicant's evidence unless it finds it to be inherently incredible, which the Tribunal does not.  On the contrary, the 
Tribunal finds the applicant's testimony to be very credible and the Tribunal accepts it.   

26 The Tribunal is satisfied and finds as follows.  That for the purposes of s 4 of the Owner-Drivers Act, the applicant is an owner 
driver as a body corporate carrying on the business of transporting goods within the State of Western Australia in a vehicle 
with a gross carrying mass of greater than 4.5 tonnes.  Secondly, that the vehicle operated by the applicant was supplied by the 
applicant and used by Mr Squires as an officer of the applicant and, therefore, for the purposes of s 4(2) of the Owner-Drivers 
Act, the Tribunal is satisfied that it was an owner driver. 

27 Thirdly, the Tribunal is satisfied that an oral owner driver contract for the purposes of s 5 of the Owner-Drivers Act was 
entered into between the applicant and the respondent in or about November or December 2009 for work performed from in or 
about February to July 2010.   

28 Furthermore, the Tribunal is satisfied and finds that the applicant and the respondent conducted business as set out in pars 6 to 
9 of the applicant's particulars of claim.  The Tribunal accepts that the applicant performed work as set out in par 10 of the 
particulars of claim in return for which the respondent made payments as set out in par 11 of the particulars of claim. Therefore 
the Tribunal is satisfied that the respondent is indebted to the applicant in the sum of $11,377.31 as claimed and as confirmed 
in exhibit A3. 

29 The Tribunal accepts the applicant's evidence of work performed by it for the respondent, as particularised in par 14 of the 
particulars of claim, and accepts that the amounts claimed have not been paid by the respondent, except where those items 
which the Tribunal has referred to are agreed. 

30 The Tribunal does not accept the respondent's assertions, unsupported by any evidence, as to the particulars set out in par 14(a) 
through to (p) inclusive and those assertions are directly contrary to the evidence of the applicant, which the Tribunal accepts.  
Therefore the Tribunal is satisfied that the respondent is further indebted to the applicant in the sum of $7,396.73 inclusive of 
GST as pleaded in par 14.   

31 Also, the Tribunal accepts the evidence of the applicant as to the work performed by it and referred to in par 15 in relation to 
the transport of a large digger from Perth to Kalgoorlie. The Tribunal does not accept the assertions as contained in the 
particulars in exhibit A1, as advanced by the respondent, in the face of the evidence of the applicant to the contrary.  Therefore, 
the Tribunal is satisfied that the respondent is indebted to the applicant in the sum of $2,733.50 inclusive of GST. 

32 In relation to the allegation that the respondent was entitled to deduct amounts from sums due to the applicant for trailer hire, 
the Tribunal is not at all persuaded by the assertion as set out in the particulars of claim in exhibit A1 as advanced by the 
respondent.  The Tribunal accepts the applicant's evidence that at no time prior to the contract performed in 2010 were such 
deductions made and that is set out in exhibit A4 to which the Tribunal has already made reference.   

33 In any event, I am persuaded on the evidence that that claim smacks of recent invention of the respondent, post the termination 
of the contract by the applicant with the respondent, by reason of the respondent's failure to furnish RCTIs and conduct the 
contract in a proper and efficient manner. 

34 Finally, in relation to the fifth leg of the applicant's claim, that is, for tyres in the sum of $500, the Tribunal accepts the 
applicant's testimony in relation to this issue and the respondent is indebted to the applicant in the total sum of $500 
accordingly.   

35 Therefore, on the basis of the reasons just announced, the Tribunal accepts, based upon the claims and the evidence, the 
respondent is indebted to the applicant in the total sum of $30,670.54 inclusive of GST, where applicable.   

36 Furthermore, in relation to the applicant's claim for interest, pursuant to Schedule 1 of the Owner-Drivers Act, the Tribunal 
will award interest from 31 July 2010, which appears to be the most practicable date for the purposes of calculations, at the rate 
of 6 per cent as currently prescribed.  For the period 31 July 2010 to 30 March 2011 interest has accrued in the amount of 
$1,226.82 over some eight months.  

37 The Tribunal orders accordingly. 
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2011 WAIRC 00271 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES OCEANSIDE HAULAGE PTY LTD 

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S RFT 36 OF 2010 
CITATION NO. 2011 WAIRC 00271 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Order 

Having heard Mr A Dzieicol on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

(1)  DECLARES the respondent is indebted to the applicant in the sum of $30,670.54. 

(2) ORDERS the respondent to pay to the applicant the total sum of $31,897.36 inclusive of interest within 14 days 
of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00247 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TONY TESTER & JENNIFER BENNETT T/AS TAJ CONTRACTORS 

APPLICANT 
-v- 
BTL TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S RFT 27 OF 2010 
CITATION NO. 2011 WAIRC 00247 
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Result Application dismissed for want of prosecution 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 
 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders –  
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00225 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KELAIR HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 17 MARCH 2011 
FILE NO/S RFT 9 OF 2010 
CITATION NO. 2011 WAIRC 00225 
 

Result Order varied 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr J Green 
 

Correcting Order 
WHEREAS the Tribunal made an order dated 24 December 2010 requiring the respondent to pay to the applicant the sum of 
$6,400.25 with 21 days of the date of the order and that payment has not been made; 
AND WHEREAS the respondent, during the proceedings leading to the making of the order, gave an undertaking to and relied 
upon by the Tribunal in its reasons for decision, that a hydraulic pump, the property of the applicant, would be returned to the 
applicant and that undertaking has not been met and accordingly the Tribunal was led into error in its decision; 
AND WHEREAS the Tribunal accepts that the cost to the applicant of replacing the hydraulic pump will be $912.89 inclusive of 
GST; 
AND WHEREAS the Tribunal considers it appropriate to correct the error into which it was led by the respondent pursuant to s 
27(1)(m) of the Industrial Relations Act 1979; 
NOW THEREFORE the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 
2007 and the Industrial Relations Act 1979, hereby orders –  

THAT the respondent pay to the applicant the total sum of $7,313.14 forthwith. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2011 WAIRC 00040 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 18 JANUARY 2011 
FILE NO/S RFT 24 OF 2010 
CITATION NO. 2011 WAIRC 00040 
 

Result Interim order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr C Boys 
 

Interim Consent Order 
WHEREAS the application was listed for hearing on 18 January 2011; 
AND WHEREAS given the position of the parties as set out in the applicant’s further and better particulars of claim the Tribunal 
referred the application into a conciliation conference for further conciliation; 
AND WHEREAS as a result of further conciliation between the parties the applicant’s claim has been in part satisfied by agreement 
between the parties with a further claimed amount of $22,866.12 representing a payment made by the respondent to the applicant 
by cheque dated 19 January 2010 remaining in dispute and to be verified by the respondent’s bank; 
NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 
2007, and by consent, hereby orders – 

1. THAT the respondent pay to the applicant the sum of $12,915.99 within 21 days. 
2. THAT the respondent provide to the applicant a copy of the bank verification statement in relation to the disputed 

cheque as and when it is received by the respondent. 
3. THAT the application otherwise be adjourned to a date to be fixed by the Tribunal. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00272 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE WEDNESDAY, 30 MARCH 2011  
FILE NO/S RFT 24 OF 2010  
CITATION NO 2011 WAIRC 00272 
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Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 

outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 4(2), 40(a)(ii). 
Result Application upheld. Order issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1. I have before me application RFT 24 of 2010.  That application is brought by the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch, which I am satisfied is a transport association for the purposes of 
section 40(a)(ii) of the Owner-Drivers (Contracts and Disputes) Act 2007, which I will hereafter refer to as the Owner-
Drivers Act.  The total claim made by the applicant against the respondent Keyfast Bulk Haulage Pty Ltd, as amended 
during the course of the proceedings is $49,596.72.  Also a claim is made for interest at the rate of 6 per cent pursuant to 
Schedule 1 of the Owner-Drivers Act from 31 August 2010 to the date of judgment, being today. 

2. The circumstances essentially are these.  The applicant has referred the matter on behalf of its member, Mr Milevski.  
Mr Milevski carries on a business known as Dragan Truck Hire and Sand Supplies in partnership with his wife, 
Mrs Milevski.  

3. The evidence before the Tribunal given by Mr Milevski is broadly as follows.  As I have indicated, Mr Milevski describes 
himself as a self-employed transport contractor.  He owns a Mack truck with trailer with a combined gross tonnage of some 
45 tonnes on the evidence before the Tribunal. 

4. Approximately eight years ago, Mr Milevski entered into an oral agreement with Mr Boys of the respondent to provide 
transport services throughout the State, primarily by way of cartage of limestone, rubble and other construction type of 
materials generally in relation to the construction industry. 

5. Mr Milevski testified that he worked in accordance with the terms of the oral contract as set out in the applicant's amended 
particulars of claim. The first issue to note in relation to the claims is a claim for some $22,866.12, which the applicant 
disputes was received by him.  The Tribunal takes note that in earlier proceedings it, it was asserted by the respondent that 
that amount was paid by cheque to the applicant and therefore should be deducted from any total sums owing to the 
applicant. 

6. Mr Milevski's evidence before the Tribunal, which was uncontradicted, there being no evidence at all from the respondent, 
is that from a search of his bank records, there is no evidence that that payment was received by the applicant.  Mr Milevski 
confirmed in his testimony that the bank account to which reference has been made is the applicant's usual business bank 
account and the bank account into which all payments made by the respondent to the applicant under the terms of the 
contract had been made, either by cheque or, latterly it seems, by direct bank transfer. 

7. Thus, on the evidence before the Tribunal, there is no indication that that money has been received by the applicant.   
8. Mr Milevski also referred in his testimony to a number of exhibits which were tendered before the Tribunal, those being 

exhibits A1, A2 and A3.  Exhibit A1 is a copy of recipient created tax invoice, otherwise known as an “RCTI”, which refers 
to work undertaken in the period April to August 2010.  Mr Milevski testified that in relation to work performed in May 
2010 for the total sum of $21,894.30, to which GST must be added, that sum was not included in his original claim.   

9. In relation to exhibit A2, Mr Milevski testified that these dockets, which are dockets 36686 and 51101, and refer to 
par 22(b) of the applicant's particulars of claim, refer variously to work undertaken by the applicant which reflects work 
done but unpaid by the respondent.   

10. Furthermore, in relation to exhibit A3, Mr Milevski testified in relation to a number of dockets, including 36682, 36630, 
51103 and 51117, that work was undertaken by the applicant for the respondent in relation to a variety of jobs at the 
request, it seems, of Mr Boys. 

11. The particulars of the applicant's claim in relation to exhibit A3 appear at par 22(c)(i) to (iv) inclusive of the particulars of 
claim.  The particulars of claim in that regard refer to particulars of further underpaid dockets whereby the applicant was 
short paid for work undertaken on behalf of the respondent.   

12. The Tribunal has considered carefully Mr Milevski's evidence where he referred to the payments received by him and 
payments that he should have received in accordance with the terms of exhibit A3.  Accordingly, on the evidence of 
Mr Milevski, the Tribunal is satisfied that the work performed by the applicant on behalf of the respondent, as set out in the 
particulars of claim and for which payment claims have been made, has been performed and the respondent has failed to 
pay the applicant the sum claimed or, indeed, any amount. 

13. In all of the circumstances, and particularly in the absence of any evidence from the respondent, the Tribunal is therefore 
satisfied and finds as follows.  

14. First that the applicant is a transport association for the purposes of s 40(a)(ii) of the Owner-Drivers Act.  Secondly, that 
Mr Milevski is an owner driver for the purposes of s 4(2) of the Owner-Drivers Act as the operator of a heavy vehicle 
supplied by him to transport goods within Western Australia.  Thirdly, the Tribunal is satisfied, and it finds, that the 
applicant and approximately eight years ago entered into an oral owner driver contract for the purposes of s 5 of the Owner-
Drivers Act.  That owner driver contract was for an indefinite term and was for the cartage of goods at rates agreed from 
time to time between the parties, either paid by an hourly rate arrangement or per tonne. 
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15. Furthermore, the Tribunal is satisfied on the totality of Mr Milevski's evidence, which I unreservedly accept in the absence 
of any evidence from the respondent, that on the balance of probabilities the sums as claimed by the applicant are due and 
owing under the owner driver contract with the respondent, which payments have not been made by the respondent.   

16. As to the disputed cheque payment of $22,866.12, in the Tribunal's view, the onus is on the respondent to establish that that 
payment was made to the applicant.  There is no evidence of such.  Indeed, the evidence of Mr Milevski is to the contrary, 
that no such payment was received by him in the applicant's business account used for normal business transaction purposes 
between the parties to these proceedings. Therefore, accordingly, on the balance of probabilities the Tribunal is satisfied 
that no such payment has been made. 

17. In all of the circumstances, therefore, the Tribunal is satisfied and it finds that the respondent is indebted to the applicant in 
the total sum as claimed as amended, that being $49,596.72.  In accordance with Schedule 1 of the Owner-Drivers Act, 
interest will be applied to that sum from, I think the most convenient date being 31 August 2010, when the applicant 
essentially ceased performing work for the respondent to the date of judgment at the rate of 6 per cent per annum, which on 
the Tribunal's calculation is some $1,735.89. 

18. The Tribunal orders accordingly. 
 

 
2011 WAIRC 00273 

REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH  

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE MONDAY, 11 APRIL 2011  
FILE NO/S RFT 24 OF 2010  
CITATION NO 2011 WAIRC 00273 
 
Catchwords Owner-driver contract - Referral of dispute regarding payment of claim - Additional information 

provided by applicant subsequent to hearing - Order amended. 
Result Order issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Supplementary Reasons for Decision 
1 The Tribunal delivered reasons for decision in application RFT 24 of 2010 on 30 March 2011. The application was made by 

the Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch, on behalf of Dragan 
Truck Hire and Sand Supplies (“Dragan”). There were a number of elements to the claim before the Tribunal, one of which 
was a claim for some $22,866.12. In earlier proceedings, the respondent had asserted that this amount had been paid by cheque 
to Dragan and was therefore, no longer owing to the applicant.   

2 Mr Milevski, a partner in Dragan, testified before the Tribunal that a search of his bank records had found no record of any 
payment by the respondent in the amount of $22,866.12. This evidence was uncontested, there being no appearance from the 
respondent at the hearing. The Tribunal was therefore satisfied that on the balance of probabilities, no such payment had been 
made, and ordered accordingly.  

3 On 4 April 2011, subsequent to the reasons for decision being delivered but prior to the order being perfected, Mr Dzieciol, 
counsel for the applicant, contacted my Associate by email with further information regarding the $22,866.12. Mr Dzieciol 
advised my Associate that Mr Milevski had been informed by his bank that the respondent had made payment to Dragan by 
way of cheque in the sum of $22,866.12. The payment had been split and deposited into two accounts.  

4 In all of the circumstances, the Tribunal finds that the total amount of $49,596.72, which was originally found to be owing by 
the respondent, should be reduced by the amount of $22,866.12. The Tribunal therefore finds that the respondent is indebted to 
the applicant in the total sum of $26,730.60. In accordance with Schedule 1 of the Owner-Drivers (Contracts and Disputes) Act 
2007, interest will be applied to that sum at the rate of 6 per cent per annum, calculated from 31 August 2010, which on the 
Tribunal’s calculations is $927.15. 

5 The Tribunal orders accordingly.  
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2011 WAIRC 00274 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S RFT 24 OF 2010 
CITATION NO. 2011 WAIRC 00274 
 
Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Order 
Having heard Mr A Dzieicol on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

(1) DECLARES the respondent is indebted to the applicant in the sum of $26,730.60. 
(2) ORDERS the respondent to pay to the applicant the total sum of $27,657.75 inclusive of interest within 14 days 

of the date of this order. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 



803 

 

Western Australian 

Industrial Gazette 
PUBLISHED BY AUTHORITY 

 
Sub-Part 6 WEDNESDAY 25 MAY, 2011 Vol. 91—Part 1 
 
THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:— 

91 W.A.I.G. 
 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

 

NOTICES—Award/Agreement matters— 
2011 WAIRC 00329 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 11 of 2011 
APPLICATION FOR A NEW AGREEMENT ENTITLED 

“SHIRE OF MURRAY COLLECTIVE AGREEMENT 2011 OPERATIONS CENTRE EMPLOYEES” 
NOTICE is given that an application was made to the Commission, on 4 May 2011, by the Western Australian Municipal, Road 
Boards, Parks and Racecourse Employees' Union of Workers, Perth, under the Industrial Relations Act 1979, for registration of the 
above named Agreement. 
As far as relevant, those parts of the proposed Agreement which relate to area of operation or scope are published hereunder. 

3. DATE OF OPERATION 
…  
3.3 The Parties to this Workplace Agreement shall be: 

3.3.1 Shire of Murray, (the Shire); and 
3.3.2 Western Australian Municipal, Road Boards, Parks and Racecourse Employees Union of 

Workers Perth (the Union) and employees eligible to be members of the Union. 
8. NEXUS AND APPLICATION OF THE AWARD 
 … 
8.2 This agreement will apply in the state of Western Australia and will cover approxiatemely 30 employees 

A copy of the proposed Agreement may be inspected at my office at 111 St. Georges Terrace, Perth. 
 (Sgd.)  J SPURLING, 
[L.S.] Registrar. 
6 May 2011 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00328 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAMAS BOROS-DJEVI 
APPLICANT 

-v- 
COMMUNICARE INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 9 MAY 2011 
FILE NO/S U 37 OF 2011 
CITATION NO. 2011 WAIRC 00328 
 

Result Application discontinued 
Representation 
Applicant Mr T Boros-Djevi 
Respondent Mr W Stevenson and Ms M Tancredi 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 8 April 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 17 April 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00002 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBYNNE JEAN BOURKE 
APPLICANT 

-v- 
ROCKY BAY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 8 JANUARY 2010 
FILE NO/S U 237 OF 2009 
CITATION NO. 2010 WAIRC 00002 
 

Result Order 
Representation 
Applicant In Person 
Respondent Mr M Tait 
 

Order 
WHEREAS the herein application was filed on 8 December 2009 and seeks relief against the respondent arising from an alleged 
unfair dismissal on 9 November 2009; 
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AND WHEREAS on 21 December 2009 the respondent requested an extension of time for filing a Notice of Answer to the herein 
claim to 29 January 2010 by reason of the absences of responsible officers of the respondent over the Christmas/New Year holiday 
period; 
AND WHEREAS the Commission, having considered the application for an extension of time is satisfied that the circumstances 
warrant grant of the application in the present case; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under s 27(1)(n) of the Industrial Relations Act 1979, 
hereby orders –  

THAT the respondent file a Notice of Answer in respect of the herein application by no later than 29 January 2010. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00303 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBYNNE JEAN BOURKE 
APPLICANT 

-v- 
ROCKY BAY INC 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 28 JULY 2010, MONDAY, 20 SEPTEMBER 2010, TUESDAY, 21 SEPTEMBER 

2010, WEDNESDAY, 22 SEPTEMBER 2010, TUESDAY, 2 MARCH 2010, MONDAY, 9 
AUGUST 2010, TUESDAY, 8 JUNE 2010, TUESDAY, 10 AUGUST 2010, WEDNESDAY, 9 
JUNE 2010, THURSDAY, 10 JUNE 2010, FRIDAY, 11 JUNE 2010, WEDNESDAY, 11 AUGUST 
2010, THURSDAY, 12 AUGUST 2010, FRIDAY, 13 AUGUST 2010, MONDAY, 25 OCTOBER 
2010, FINAL WRITTEN SUBMISSIONS TUESDAY, 9 NOVEMBER 2010 

DELIVERED WEDNESDAY, 20 APRIL 2011 
FILE NO. U 237 OF 2009 
CITATION NO. 2011 WAIRC 00303 
 

CatchWords Industrial Law (WA) – Termination of employment – Harsh, oppressive and unfair dismissal – 
Applicant not summarily dismissed – Principles applied – Procedural fairness considered – dismissal 
not harsh, oppressive or unfair – Application dismissed – Industrial Relations Act 1979 s 29(1)(b)(i). 

Result Application dismissed 
Representation  
Applicant Mr K Trainer as agent 
Respondent Mr D McKenna of counsel 
 

Reasons for Decision 
1 The applicant commenced employment with the respondent on or about 20 July 2001 as a Senior Occupational Therapist at the 

respondent’s Peel District clinical department.  The respondent is engaged in the provision of services to the disabled and is a 
not-for-profit organisation.  During the course of 2007 the respondent significantly expanded its services in the area of School 
Age Therapy Services (“SATS”), the area in which the applicant was engaged.  It was common ground that the expansion of 
the SATS program imposed some stresses on the respondent’s organisation and its staff. 

2 Events unfolding in early 2008 led to various complaints raised by staff of the respondent for whom the applicant was 
supervisor.  Those complaints remained unresolved leading to a verbal warning to the applicant in or about May 2008.  From 
that time relations between the applicant and the senior management of the respondent deteriorated significantly. 

3 Other incidents involving the applicant, which will be dealt with below, took place over the period May 2008 through to late 
2009.  In short, there ultimately occurred a serious breakdown in working relations between the applicant and other staff of the 
respondent, including its senior management.  The employment relationship was brought to an end by the respondent on or 
about 9 November 2009 by the payment to the applicant of five weeks’ salary in lieu of notice. 

4 The applicant now challenges the decision by the respondent to terminate her employment and brings these proceedings 
pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant does not seek reinstatement, given the 
damaged relationships between her and the respondent.  Rather, the applicant seeks compensation, an apology and vindication 
for what she perceives to be unfair treatment at the hands of the respondent. 

5 The respondent strongly denied it treated the applicant unfairly in dismissing her.  In short, the respondent contended that over 
an extensive period of time, from about May 2008 to the latter part of 2009, the applicant displayed inappropriate attitudes and 
conduct towards fellow staff members and senior management of the respondent.  The respondent contended that despite 
endeavours to address the applicant’s shortcomings, which were never acknowledged by her, the relationship between the 
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parties became completely dysfunctional, leaving the respondent with no alternative but to terminate the employment 
relationship. 

6 There was a very large body of evidence adduced in these proceedings through some sixteen witnesses.  The evidence was 
heard over many sitting days spread over many months as a consequence of availability of parties and witnesses and other 
unavoidable delays.  The transcript ran to some 849 pages and a considerable amount of documentary evidence was tendered 
by the applicant and the respondent in some 84 exhibits.  Regrettably, due to other pressing matters, the Commission has not 
been able to attend to the decision in this matter as expeditiously as it would otherwise have wished to. 

7 In the final analysis however, despite the significant body of evidence, both oral and documentary, adduced by the parties, the 
issues for consideration ultimately come down to a number of significant events, and the impact of those events on the 
relations between the parties to the employment contract. 

8 The Commission will only focus on those portions of the evidence relevant to the specific issues leading to the ultimate 
decision by the respondent to dismiss the applicant. 

Issues 
9 The issues ultimately leading to the applicant’s dismissal can be framed in terms of the following: 

(a) Complaints by a therapist Ms Yates and by therapists generally at the Kim Beazley School; 
(b) The applicant’s attitude and conduct towards her manager Ms Chiu, the respondent’s Director of Clinical Services, in 

various incidents and meetings and treatment of other senior staff; 
(c) Various incidents involving the Community Aides and Equipment Program (“CAEP”) managed by the Disability 

Services Commission (“the DSC”); and 
(d) The applicant’s attitude and conduct towards Mr Mr Tait, the respondent’s Chief Executive Officer and Ms Tapper, 

the respondent’s Director Human Resources, in various incidents and meetings. 
10 Whether the applicant was summarily dismissed and thus whether the respondent bears an “evidentiary onus”, featured as an 

issue late in the proceedings.  I will deal with that issue first. 
Summary Dismissal 
11 It was contended by the agent for the applicant, Mr Trainer, that as the applicant was dismissed by payment of five weeks’ 

salary in lieu of notice by letter of 8 November 2009 (exhibit A54) effective 9 November 2009, the applicant’s dismissal was 
summary, leading to an evidentiary burden on the respondent in accordance with settled authority of this Commission:  FMWU 
v Cat Welfare Society Incorporated (1991) 71 WAIG 2014. 

12 This submission was made despite the concession that the contract of employment and relevant industrial instruments to which 
the contract refers, provide for termination of employment either by the giving of notice or the payment in lieu thereof. 

13 Counsel for the respondent, Mr McKenna, contested the applicant’s contentions.  He submitted that it was common ground that 
the applicant’s contract of employment, as set out in exhibit A2, referred to the Hospital Salaried Officers’ (Nursing Homes) 
Award 1976 (“the Award”) and the Rocky Bay Incorporated Salaried Officers Enterprise Agreement 2002.  By clause 1.2 of 
the applicant’s written contract of employment, reference is made to the Award and the enterprise agreement.  Whilst not 
incorporating those instruments, it is asserted that those instruments “applied” to the employment. 

14 It seems in any event that the parties conducted themselves on this basis. 
15 By cl 8(1) and (2) of the Award, employees employed fortnightly, which was the applicant’s circumstance, could be terminated 

by the giving of two weeks’ notice, alternatively, by the payment or forfeiture of two week’s salary.  Furthermore, cl 8(3) 
preserved the respondent’s common law right to summarily dismiss an employee without notice for serious misconduct. 

16 In all the circumstances, for the following reasons I am not persuaded that this case involved a summary dismissal by the 
respondent. 

17 The respondent exercised its award based right to terminate the contract by the payment of salary in lieu of notice, which took 
place at the time of the termination of the contract.  Moreover, I am far from persuaded that the circumstances of the 
applicant’s dismissal could be said to be sudden, immediate and having taken the applicant by surprise. 

18 On the evidence, which will be examined in some detail further below, the applicant and respondent had been engaging in a 
lengthy and ongoing process involving various performance management initiatives and complaints and grievances.  By about 
mid 2009, the applicant well appreciated the possibility that a termination of employment may be an outcome.  The situation 
before the Commission in this matter is quite distinguishable from those before the Full Bench in the Cat Welfare Society case.  
In that case, there was no express term or term able to be implied, enabling the employer to terminate the contract by payment 
in lieu of notice. 

19 If it be the case that where, despite a contractual or award provision enabling termination by payment in lieu of notice, such 
payment constitutes a summary dismissal, those contractual or award provisions would be rendered otiose. 

Complaints by Ms Yates and Therapists from the Kim Beazley School 
20 As already noted, the applicant commenced employment with the respondent as a Senior Occupational Therapist in July 2001.  

The applicant was approached by the Director Clinical Services, Ms Chiu, to become involved in the SATS program being 
developed by the respondent.  The applicant has an extensive background in disability services, having worked in the field for 
a number of years prior to joining the respondent.  The applicant was well regarded as a technician. 
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21 The SATS program was outsourced by the DSC and the respondent became responsible for the delivery of the program in the 
Peel District, which encompassed a broad area throughout that region.  The SATS program is one of a number of programs that 
is managed by the respondent in the disability services field. 

22 As a consequence of resignations, the applicant became one of the few senior therapists in this field.  Furthermore, towards the 
end of 2006 and at the beginning of 2007, the SATS program expanded, with a considerable increase in caseload for the 
therapists at this time.  It was common ground that the expansion of the SATS program placed considerable stresses upon the 
respondent and the therapists, including the applicant. 

23 Additionally, the expansion of the SATS program required the establishment of a new office in the Peel District, and an 
increased supervision requirement on the applicant to around six therapy staff directly supervised. 

24 As a part of the expansion, new staff were recruited, who were generally young and inexperienced therapists.  One of those 
was Ms Yates.  Another new therapist appointed at about that time was Ms Totten.  Ms Totten, who also had dealings with the 
applicant that were controversial, was appointed as a Senior Speech Pathologist. 

25 In late April 2008 Ms Totten met with the applicant and told the applicant that a number of the therapists under her supervision 
had concerns about aspects of the applicant’s method of supervision and her communication with them.  The applicant was 
informed by Ms Totten that therapists felt intimidated and they found it difficult to approach her. 

26 The applicant made a note of the feedback she received from Ms Totten, and also sent an email to Ms Chiu, her direct superior, 
referring to her conversation and attaching a copy of that note.  The applicant’s note and email to Ms Chiu were tendered as 
exhibit A6.  At that time, the applicant endeavoured to arrange a meeting with Ms Chiu.  However Ms Chiu was unavailable 
until a scheduled supervision meeting on 5 May 2008. 

27 The applicant testified that in the meantime, on or about 1 May 2008, she undertook a probationary employment review with 
Ms Yates.  The applicant informed Ms Yates at the review meeting that some of the therapists in the Fremantle office had 
given feedback that they weren’t happy with aspects of the applicant’s supervision and she asked Ms Yates if she also had any 
issues.  Ms Yates informed the applicant that she did not wish to discuss the matter with her other than acknowledging that she 
did have some concerns.  A note of this meeting was communicated to the respondent’s Human Resources Director 
Ms Tapper, a copy of which was exhibit A7. 

28 Ms Yates, who was initially reluctant to testify in this case, gave evidence about her initial experiences with the applicant 
shortly after she became employed by the respondent. 

29 Ms Yates said that she found the applicant to be a difficult supervisor.  Her evidence was the applicant was negative towards 
her and often rude in her responses to her questions and her body language was also negative.  Ms Yates said she felt often 
intimidated by the applicant’s manner of dealing with her, and when she spoke with the applicant over the telephone the 
applicant was often abrupt and rude to her. 

30 Ms Yates gave evidence that while based at the Castlereagh School, where she was often working by herself, the applicant 
came down to the school for her supervision.  Ms Yates said “I really used to dread those visits because I felt like there was … 
when there was no one else around, Robynne seemed to feel freer to be more aggressive perhaps.  There was an instance when 
she came and she was … she did sit very close to me the whole session and leaned over me to do her typing and even during 
this session, gripped my ankle and shook it and …” (T618) 

31 When questioned about this latter statement by counsel for the respondent, Ms Yates testified that there was an occasion where 
the applicant was demonstrating how to use particular equipment on a wheelchair called an “ankle hugger”.  Ms Yates said that 
when demonstrating this equipment, the applicant grabbed hold of her ankles and gripped and shook them in an aggressive 
way. 

32 Ms Yates said that she felt the applicant’s conduct in that manner was uncalled for and she found it intimidating.  She 
interpreted the applicant’s conduct as a display of aggression, which was consistent with Ms Yates’s impression of the 
applicant as being willing to display aggressive behaviour on occasions.  Another incident referred to by Ms Yates in her 
testimony, was her observation of the applicant acting in an aggressive manner towards a carer on a bus at the school, which 
Ms Yates considered was inappropriate. 

33 Other matters referred to by Ms Yates in her testimony included an occasion when she made a request to the applicant to 
participate in some professional development.  Ms Yates said that when she raised this with the applicant, she felt belittled by 
the applicant’s response which was in effect “Who do you think you are?” (T620).  Ms Yates said that the professional 
development that she requested was consistent with her duties as a therapist. 

34 A further incident referred to in Ms Yates’s testimony, was a statement made by the applicant in Ms Yates’s office to the effect 
“Oh, you’ll be glad that I’m going, won’t you?” (T621).  Ms Yates said that she felt very uncomfortable about her supervisor 
making a statement like that to her to which she could not really respond to without being compromised in some way. 

35 Overall, Ms Yates said that the applicant’s approach and manner of dealing with her made her feel stressed and upset in the 
workplace and very anxious about interacting with the applicant at work.  These led to her at times crying at work and taking 
time off. 

36 The culmination of this conduct led Ms Yates to send an email to Ms Tapper on 14 April 2008 referring to the applicant’s 
bullying behaviour.  Ms Yates referred to the above incidents in her email to Ms Tapper, a copy of which was tendered as 
exhibit R14. 

37 As a result of this communication, Ms Yates was advised to see one of the respondent’s “contact officers” who are available to 
discuss grievances or complaints confidentially.  Ms Yates spoke with Mr Bowman who suggested that she raise her concerns 
with Mr Tait, the respondent’s Chief Executive.  Mr Bowman also gave evidence, and confirmed that he met with Ms Yates 
and made this suggestion. 
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38 Subsequently, Mr Bowman testified that he spoke with Mr Tait and referred to Ms Yates’s concerns.  A meeting was arranged 
between Mr Tait and Ms Yates off the respondent’s premises at a café in Cottesloe.  Mr Bowman was also present.  Ms Yates 
testified that she told Mr Tait that she was distressed by what was occurring and that she was ready to resign.  Ms Yates did not 
however, wish to make a formal complaint through the respondent’s policies, as she was concerned about the implications for 
the applicant. 

39 Mr Tait in his testimony confirmed the approach he had from Mr Bowman about a staff member.  He referred to the meeting as 
the café in Cottesloe, where Ms Yates relayed to him the circumstances of her interaction with the applicant.  Ms Yates 
outlined to Mr Tait the various incidents that she referred to in her testimony.  Mr Tait’s evidence was that Ms Yates was 
extremely anxious and felt very intimidated by the applicant. 

40 When Mr Tait raised with Ms Yates the laying of a formal complaint under the respondent’s policies Ms Yates confirmed her 
reluctance to do so because she was concerned about retribution from the applicant.  Mr Tait informed Ms Yates that he would 
need to investigate her concerns and additionally hear from the applicant as to her version of the events. 

41 A few days later, Mr Tait met again with Ms Yates in his office, along with Ms Chiu the applicant’s manager.  During the 
course of that meeting, Ms Yates relayed most of the issues discussed previously with Mr Tait at the Cottesloe café.  Mr Tait 
testified that during the course of the meeting Ms Yates was very hesitant about standing up to the applicant, because she 
considered the applicant was vindictive and would make life difficult for her. 

42 Subsequently, supervision arrangements were changed on an interim basis, whereby Ms Yates would report to Ms Johansen 
instead of the applicant. 

43 When she left the respondent’s employment, Ms Yates completed an exit interview form, and in it, raised her concerns about 
the applicant’s conduct towards her.  A copy of the exit interview form was exhibit R17.  That exit interview took place on 
22 December 2008 and Ms Yates accepted in cross-examination that after May 2008 with the change in her supervision, her 
direct interaction with the applicant was more limited and generally confined to telephone or email communications with the 
occasional group meetings. 

44 Both the applicant and respondent called a number of witnesses who were therapists and senior therapists, in relation to the 
applicant’s conduct. 

45 Ms Vry was an Acting Senior Occupational Therapist at the respondent and worked in the SATS programs.  She worked 
primarily with speech therapists.  The applicant was her supervisor.  Ms Vry testified in relation to the growth in the program 
both in 2005 and in 2008.  Ms Vry gave evidence that during the growth period she saw less of the applicant as she became 
very busy.  Her evidence was that both the applicant and Ms Totten were quite stressed by this process and the applicant’s 
supervisory load increased quite significantly. 

46 In terms of her interaction with the applicant as a supervisor, it was Ms Vry’s evidence that she found the applicant to be a 
good supervisor and she respected her.  She said that the applicant shared knowledge with her and was generally honest and 
did not “sugar coat” matters when dealing with them. 

47 In relation to the use of equipment supplies, it was Ms Vry’s evidence that in relation to CAEP matters, there was an open 
marketplace, and the therapists could use any supply that suited the client’s needs.  She said that there was no specific 
instruction given by the applicant to use Posture Tech or to prefer them.  Ms Vry recalled an occasion where the applicant sent 
an email to CAEP about the provision of equipment from suppliers following an issue involving another therapist Ms Rae.  
The applicant asked Ms Vry to look at a draft of the email before it was sent as to whether it was appropriate. 

48 In her cross-examination, Ms Vry said she was aware that Posture Tech was supported by the DSC and was specifically set up 
to help clients in the southern corridor.  Ms Vry was not told of a meeting involving the manager of Posture Tech, 
Ms Lockwood, where it was suggested that to support the respondent, where Posture Tech could provide the same service 
under the same conditions, it should be the preferred supplier. 

49 Ms Vry accepted that if one is considering a free market for services, this should involve telling a client of all the service 
providers and what they can offer, so there is genuine choice available.  Ms Vry also mentioned she is a personal friend of the 
applicant and has socialised with her in the past. 

50 Another therapist called by the applicant was Ms Rea.  Ms Rea commenced as an occupational therapist in June 2006 and was 
based in Mandurah.  Ms Rea’s evidence in relation to supervision by the applicant was generally favourable.  She referred to a 
supervisor feedback form she did as part of her performance appraisal in July 2008 a copy of which was tendered as 
exhibit A20.  Whilst Ms Rea described the applicant as becoming less accessible as the SATS program expanded, she said that 
she always generally found her dealings with the applicant to be professional and found her to be approachable. 

51 Ms Rea gave evidence about the specific issue concerning a client and whether services should be obtained from CPT or 
Posture Tech.  Ms Rea said this involved a high needs client who required particular attention.  Ms Rea was aware of two 
suppliers, they being CPT or Posture Tech, who could have been used for the particular work.  Ms Rea said that because she 
had used CPT before, and the client’s mother chose CPT, it was that supplier that was selected for the job. 

52 Subsequently, after the funding application was signed off by the applicant, but before the final approval was given by 
Ms Chiu, Ms Chiu telephoned Ms Rea.  Ms Rea said Ms Chiu was annoyed and not happy with her selection of CPT rather 
than Posture Tech.  Ms Rea said Ms Chiu questioned her about how the decision was made and Ms Rea said to Ms Chiu that it 
was the family who made the final choice.  Ms Rea said she felt upset and annoyed at the telephone call from Ms Chiu as if she 
had done something wrong. 

53 In cross-examination, Ms Rea conceded that when the client’s mother asked her about service provision she recommended 
CPT for the job.  She did not approach Posture Tech about the work or get a quote from them as to their capacity to undertake 
the service.  Ms Rea testified that she did not recall any meeting involving the manager of Posture Tech and the senior 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 809 
 

therapists about supporting the respondent’s service with clients.  Ms Rea expressed the view that she did not consider in this 
case that Posture Tech could give the same quality of service as other providers. 

54 Ms Ashley was an occupational therapist employed at the respondent based in Success.  She commenced employment with the 
respondent in 2007 in the SATS program.  The applicant was her supervisor. 

55 In about May 2008 Ms Ashley said the therapists were having lunch at the Kim Beazley School, where they were based, and 
comments were made about the need for greater supervision from the applicant with the expansion of the program.  Therapists 
also raised the issue of the applicant’s intimidating behaviour and her lack of approachability.  There were a number of 
therapists present at this meeting that Ms Ashley could recall including Ms Slaughter, Ms Mearn, Ms We, Ms Huong and 
Ms Totten.  There could have been more but Ms Ashley could not recollect. 

56 Ms Totten, who was a senior speech therapist at the time, volunteered to raise these matters with the applicant.  Ms Ashley’s 
evidence was that the group authorised her to do so but only insofar as a requirement for more supervision and not the other 
matters discussed. 

57 Subsequently the applicant called a meeting of the therapists.  Ms Ashley testified that it was obvious at that meeting that 
Ms Totten had spoken to the applicant about all issues raised by the therapists at the Kim Beazley School.  This was because 
the applicant appeared hurt by the comments and she asked all of the therapists one by one if there were any issues that needed 
to be discussed with her.  Ms Ashley said she found the meeting confrontational and was very uncomfortable about it. 

58 Subsequent to that meeting, Ms Ashley said that her supervision schedule increased and she found the applicant more 
approachable in discussing things with her after that time.  The applicant and Ms Ashley developed a friendship and became 
good friends. 

59 Evidence was also adduced from Ms Johansen.  Ms Johansen was a senior physiotherapist employed by the respondent and 
based at the North Mandurah Primary School.  She testified that she came from a working background outside of disability 
services and felt apprehensive when she first started.  She was comforted by the assistance she received from the applicant in 
the early stages of her employment.  Ms Johansen sought the applicant’s help at the suggestion of Ms Chiu. 

60 Ms Johansen referred to a conversation she had with Ms Chiu very early in her employment after meeting with the applicant.  
She told Ms Chiu in words to the effect that “I was really kind of in awe of her experience and her knowledge and I made a 
comment that I … I’d better always keep on her right side.” (T293). 

61 Ms Johansen further said that this comment was later mentioned by Ms Chiu and Ms Johansen said it was a rather throw away 
comment and was meant in positive terms not negative. 

62 Ms Johansen was asked about the provision of Posture Tech services to clients.  She testified that she did attend a meeting with 
other seniors and Ms Lockwood the manager of Posture Tech.  The upshot of that meeting was that Posture Tech should be 
given the opportunity of providing the service to a client if it can do so equally with other providers, also dependent on the 
wishes of the family. 

63 Ms Yates was also referred to in Ms Johansen’s evidence.  Ms Johansen referred to difficulties Ms Yates was having with the 
working relationship with the applicant.  Ms Chiu had advised Ms Johansen of these difficulties.  As a result of this, Ms Chiu 
requested as a temporary measure, that Ms Johansen supervise Ms Yates.  Ms Johansen did say from at least one meeting with 
Ms Yates, she found her a “tricky person to pin down”.  She had some difficulties with Ms Yates in relation to planning the 
setting of deadlines and getting work done.  (T294). 

64 Ms Johansen is also a friend of the applicant and occasionally socialises with her. 
65 Ms Totten was called to give evidence.  Ms Totten was employed by the respondent in 2004 as a speech therapist and was 

promoted to the position of Senior Speech Therapist in 2007.  Ms Totten was based at the respondent’s Rockingham Office. 
66 In terms of her interaction with the applicant, Ms Totten testified that their relationship was satisfactory at the beginning.  

However once Ms Yates made her complaint to Mr Tait about the applicant’s behaviour towards her, the applicant approached 
Ms Totten.  She referred to the complaint by Ms Yates and said she had concerns about the way the matter was being dealt 
with by the respondent’s management particularly that Ms Chiu had not supported either her or Ms Totten during the 
expansion of the SATS program. 

67 Ms Totten said that she expressed the view to the applicant that on the contrary, she had always found Ms Chiu approachable 
and that she provided her with the appropriate level of support and supervision.  As Ms Totten and the applicant were both 
seniors in their respective fields, they both separately reported to Ms Chiu but did not have direct involvement in each other’s 
areas of specialty. 

68 Ms Totten said that up until early 2008, when she had the discussion with the applicant about the Yates complaint and the role 
of Ms Chiu, they had a sound and friendly professional and personal relationship.  Ms Totten testified however, that after her 
discussion with the applicant about Ms Yates, that changed.  Ms Totten said that the applicant told her that she could tell that 
Ms Totten was not supportive of her point of view and that “it would change our relationship forever and I certainly found that 
comment to be true because following that, she was very distant towards me.  She … she rarely ever spoke to me or greeted me 
or looked at me.” (T553). 

69 Ms Totten said she also raised concerns with Ms Chiu subsequently about aspects of the applicant’s work ethic and Ms Chiu 
encouraged the seniors to work together cooperatively. 

70 Ms Totten also gave evidence about two incidents where therapists raised concerns with her about the management style of the 
applicant.  The first was in early 2007 when a small group of therapists approached Ms Totten regarding the applicant’s 
behaviour towards them.  The therapists informed Ms Totten that they found the applicant to be moody, unapproachable and 
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“mean”.  Ms Totten testified that she had reservations about raising these issues with Ms Chiu, because she was aware that 
Ms Chiu and the applicant had a longstanding professional and personal relationship and also socialised. 

71 Nonetheless Ms Totten did raise these issues and her evidence was that Ms Chiu suggested to her that she speak with the 
applicant and raise with her directly the concerns expressed by the therapists.  Ms Totten subsequently did so in general terms 
in one of her regular meetings with the applicant. 

72 Ms Totten testified that later in 2008 a similar incident occurred with a group of therapists.  Ms Totten had arranged a team 
meeting in the respondent’s Fremantle office.  The applicant had been invited but was unable to attend.  Ms Totten thought 
there were about eight therapists present at the meeting who raised issues, not on the formal agenda, concerning the applicant 
and her conduct and behaviour towards them. 

73 Ms Totten’s evidence was that the main concerns expressed by the therapists were the applicant’s general intimidating 
behaviour towards them, in particular, her body language and facial expressions.  Some expressed the view that when they 
asked the applicant questions they were made to feel silly.  Ms Totten recollected one therapist, Ms Slaughter, gave an example 
where she asked the applicant whether there would be an agenda for an upcoming meeting to which the applicant replied to her 
sarcastically “did she look like a formal or informal meeting person?” (T556). 

74 Concerns about inadequate supervision were also raised by the therapists and particularly, they wanted to work through case 
studies with the applicant.  Ms Totten thought that those attending the meeting were the majority of the Fremantle based staff.  
These included Ms Ashley, Ms Slaughter, Ms Mearn, Ms Huong and others. 

75 At the end of the meeting, Ms Totten said the therapists asked that she speak to the applicant on their behalf.  This was because 
the therapists did not feel comfortable raising these matters individually with the applicant.  Ms Totten said she was absolutely 
clear about this, because on the prior occasion in 2007, the therapists had not wanted her to raise any issues with Ms Chiu.  
Ms Totten said she spoke with Ms Chiu about the therapists most recent concerns.  Both agreed that she should raise them with 
the applicant which she did a few days later. 

76 When they met, the applicant requested that Ms Totten tell her which staff in particular had raised concerns.  Ms Totten replied 
that she should speak with them individually. 

77 Other matters involving the applicant were also the subject of evidence from Ms Totten.  In particular she referred to seniors’ 
meetings after the appointment of Ms Delamere.  She said they became increasingly stressful because after the applicant raised 
the Ms Yates matter with her in 2008, she felt the applicant was intimidating and bullying her. 

78 Ms Totten’s view was that this was because she was not siding with the applicant in her dispute with management.  
Additionally, Ms Totten said at seniors’ meetings, the applicant would raise her concerns about Ms Chiu the Director, which 
Ms Totten felt uncomfortable about.  She said that the applicant was raising matters with her that she was not involved in.  She 
felt increasingly stressed about the situation.  Ms Totten testified that she also started to feel very isolated by reason of the 
applicant’s conduct. 

79 As a result of these behaviours, Ms Totten said she raised her concerns with Ms Tapper.  However, she did not wish to make a 
formal complaint and create further difficulties for the applicant with the respondent’s management.  As a result of all this, an 
informal meeting took place between the applicant, Ms Totten and Ms Delamere.  Ms Totten said she prepared notes about the 
applicant’s behaviours over 2008 and 2009 and how she felt threatened and bullied by her.  Ms Totten also referred to 
incidents where the applicant raised issues with her in front of Ms Totten’s own staff, which she found to be inappropriate and 
belittling. 

80 A further example raised by Ms Totten was an incident in the Rockingham office in front of other staff, where the applicant 
held a piece of paper to her chest about one metre away from Ms Totten, and asked whether “it was a true account” of concerns 
of the therapists. (T559).  The applicant gave Ms Totten no further information about this and was abrupt and aggressive. 

81 Ms Totten also said that the applicant accused her of organising “secret meetings” with Ms Delamere and other staff. (T561) 
82 Ms Totten referred to a further occasion in the Fremantle office where the applicant spoke to her in a very abrupt fashion about 

whether she had spoken to Ms Tapper about other events at Coolbellup.  The issues involved were supposed to be confidential 
however the applicant kept pressing Ms Totten about what she had said.  Ms Totten said she felt intimidated. 

83 A further incident raised by Ms Totten was an induction of new staff at the Rockingham office at 2009 where both Ms Totten 
and the applicant were carrying out inductions.  Ms Totten said she invited the applicant to have a joint induction due to the 
limited facilities in the office.  Ms Totten’s induction was due to commence at 8.30am which it did. 

84 At around 9.30am the applicant arrived with her new staff member and sat at the same table as Ms Totten, which was in a 
small area, and began talking over Ms Totten.  This made the induction process very difficult and as a result, Ms Totten and 
her new staff member left the room and went elsewhere. 

85 Ms Totten testified that she raised all of these issues in her meeting with the applicant.  She requested the applicant to alter her 
behaviour towards her and not seek to involve her in her dispute with management.  Ms Totten told the applicant that if she did 
not modify her behaviour then she would make a formal complaint about it. 

86 Overall, Ms Totten testified that the applicant made her working situation difficult and stressful.  Matters got to the point 
where she was reluctant to remain alone in the office with the applicant to avoid further confrontation. 

87 Since the applicant had left the respondent, Ms Totten said her working situation has improved considerably. 
Investigation Meeting 9 May 2008 
88 Whilst the applicant and Ms Chiu were due to meet for a regular supervision meeting on 5 May 2008, Ms Chiu contacted the 

applicant to arrange a meeting for Friday 9 May.  On 6 May, Ms Chiu telephoned the applicant and requested that she not have 
any contact with Ms Yates in the meantime. 
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89 Subsequently on 9 May the applicant met with both Mr Tait and Ms Chiu in the presence of Ms Tapper.  The applicant said 
that she was surprised by this meeting, as she thought it was going to be a regular supervision session with Ms Chiu.  At the 
meeting, the applicant gave evidence that Mr Tait said to her words to the effect “This is not a counselling.” and “You have a 
lot of unhappy people around you.  What do you think your role as a supervisor is?” (T28).  Mr Tait was referring to issues 
raised by Ms Yates and the therapists in Fremantle. 

90 The applicant testified that Mr Tait informed her that staff who she supervised had difficulties with her tone of voice, body 
language, facial expressions and generally her rude and intimidating behaviour. 

91 Mr Tait’s version of this meeting was that he convened it in order to investigate the allegations that had been made.  It was not 
his intention for the meeting to be a formal process.  Mr Tait said that the applicant was generally defensive during the course 
of the meeting.  She also raised the fact that she felt stressed and had not felt supported by management with the expansion of 
the SATS program. 

92 Mr Tait referred to the applicant wanting mediation with Ms Yates to try and resolve the issues between them.  It was 
Mr Tait’s evidence that as the meeting progressed, the applicant became progressively more agitated and angry.  He said that 
during the course of the meeting, the applicant often leaned forward towards him at times in an aggressive manner, and when 
the meeting concluded, the applicant got up and slammed the door as she left.  A record of the meeting was contained in 
exhibit A9. 

93 Ms Chiu also said that at this meeting whilst the applicant started out well in putting her position she became increasingly 
agitated and started criticising the SATS programme and Mr Tate.  Of most concern to Ms Chiu in this meeting was a 
statement by the applicant to Mr Tate that Ms Chiu has not given the applicant any supervision for over seven years.  It was 
this statement that most upset Ms Chiu who testified that given all of the support she had provided to the applicant in the past 
she was “gobsmacked” to hear the applicant say this in the presence of the respondent’s chief executive (T678). 

94 Subsequently, on 19 May 2008, the applicant prepared a letter to Mr Tait and Ms Chiu complaining about the process of the 
meeting of 9 May and advised them of her desire to have an independent representative at any further meetings. 

Meeting of 20 May 2008 
95 On 20 May a further meeting between the parties was arranged.  The day before Mr Tait sent an email to the applicant 

indicating areas that he wished to discuss with her, specifically concerns raised by her team and the applicant’s dissatisfaction 
as a manager and how the respondent may further support her.  Mr Tait made it clear that the purpose of the meeting was to 
discuss and ultimately, in an informal manner, resolve how the applicant may “enjoy your role more and your team are both 
happy and effective in their work environment.”  A copy of this note was exhibit A13. 

96 Mr Tait testified that the applicant arrived at the meeting on 20 May 15 minutes late, as had been the case with the previous 
meeting, and presented him with her letter of 19 May addressed to him and Ms Chiu.  A copy of the letter was exhibit A10.  
Mr Tait said that he was surprised and disappointed by the content of the letter, as it was seeking to escalate what he had hoped 
would be an informal process, into a formal one with the applicant requesting representation.  Accordingly, the meeting was 
subsequently rearranged to 26 May where the applicant had a solicitor present, Mr Shaan. 

Meeting of 26 May 2008 
97 Mr Tait described this meeting as combative.  Whilst it was his intention to open the meeting with any constructive issues that 

the applicant may wish to raise to try and resolve the difficulties between the staff for the future, the presence of Mr Shaan 
made the meeting adversarial. 

98 Mr Tait said Mr Shaan, on behalf of the applicant, attacked the process and referred to alleged failings by the respondent to 
follow its own policies in the way the matter had been handled to date.  As a result of this meeting, the applicant was given 
written confirmation of a verbal warning relating to her poor performance and in particular, her poor attitude as a supervisor.  
The warning referred to a requirement for future meetings between the applicant and Ms Chiu as to improvements in the 
applicant’s attitude and performance with a requirement that the applicant demonstrate an immediate change in her supervisory 
approach.  A copy of the warning was exhibit A11. 

99 According to Mr Tait, the applicant did not acknowledge any of the issues which he raised and made no positive contribution 
to how working relationships within her team could be improved for the future.  The applicant in her cross-examination did not 
consider or could not perceive her conduct could be in any way intimidating towards staff, regardless of her intentions. 

100 Additionally at this meeting Ms Chiu testified that she again asked the applicant to clarify whether she meant what she said at 
the meeting on 20 May that Ms Chiu had not supervised her for seven years.  The applicant confirmed that this was what she 
believed.  It was Ms Chui’s evidence that this confirmation of the applicant’s assertion about supervision broke her trust and 
confidence in the applicant. 

101 Ms Chiu also testified that as a result of this, she informed Mr Tate that she did not want to meet with the applicant on her own 
again and she would require a third person to be present if Ms Chiu was to continue to supervise the applicant. 

First Verbal Warning 
102 The applicant testified that she was very upset as a result of the warning issued to her.  She took some time off work.  The 

applicant also wrote a letter to Mr Tait contesting the content of the “record of verbal warning” and requesting that it be 
rescinded.  Mr Tait replied by letter of 22 July 2008, a copy of which was exhibit A14.  Mr Tait informed the applicant that he 
was concerned that there was no indication in the applicant’s letter of any acknowledgement on her part of some of the issues 
raised.  Mr Tait was not prepared to rescind the warning provided. 
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Follow Up Sessions 
103 As a part of the warning process outcome, regular meetings were to occur between the applicant, Ms Chiu and Ms Tapper.  

The purpose of these meetings was to provide necessary support to the applicant in order that the required improvements could 
take place.  These meetings were consistent with the respondent’s poor performance and unacceptable behaviour policy 
contained at exhibit A8.  That policy requires initial counselling followed by adequate review and performance improvement 
steps. 

104 I accept that the discussion of 9 May did, on all of the evidence, identify the issues to be raised with the applicant.  On the 
evidence of both the applicant and Mr Tait, all of the concerns of the therapists were raised and put to the applicant in some 
detail and she was given an opportunity to respond.  Importantly, these issues had been previously identified with her, certainly 
insofar as the therapists from the Kim Beazley School were concerned. 

105 Secondly I am satisfied that it was Mr Tait’s clear intent, at the meeting rescheduled for 26 May, to provide appropriate 
counselling.  The applicant’s response to that meeting, by the elevation of the issues to a degree of formality not contemplated 
by Mr Tait, including the presence of an advocate to argue her case, largely pre-empted that process and led to the issuance of 
the verbal warning confirmed in writing. 

106 The Commission sees no issue with the process adopted by the respondent to that point. 
107 The subsequent scheduled meetings between the applicant, Ms Chiu and Ms Tapper, on all of the evidence, were difficult and 

at times confrontational.  It is clear from all of the evidence of the three participants, that the applicant simply refused to let the 
issue of the warning go and revisited it on almost every occasion that the three of them met. 

108 Indeed, on the very first occasion on 16 June 2008, whilst the meeting was concerned with unrelated issues, the applicant 
revisited the issues with Ms Yates and expressed the view that she had been prejudged and treated unfairly.  This was the 
theme that continued throughout the supervision meetings until events became particularly confrontational, to which reference 
will be made later in these reasons. 

109 Furthermore, in the meeting of 21 August 2008 the notes of which were tendered as exhibit A17, the applicant advised both 
Ms Chiu and Ms Tapper that she considered them biased.  In an earlier meeting on 11 August 2008, notes of which were 
exhibit A16, the appellant again revisited the issue of the verbal warning issued by Mr Tait and stated that her relationship with 
Ms Chiu was untenable and that Ms Tapper was not an appropriate mediator. 

110 This theme generally continued as illustrated in the evidence of Ms Chiu.  Ms Chiu testified that despite the applicant’s 
participation in the supervision meetings over this period, and Ms Chiu’s attempts to encourage the applicant to work as a 
member of the team and “just move on”, the applicant continually harked back to the verbal warning and her sense of injustice 
and grievance as a result of that process.  It was Ms Chiu’s testimony that at all times she sought to treat all members of her 
staff equally, and there was never any intention to exclude the applicant from general communications within the therapist 
group or to otherwise disadvantage the applicant in any way. 

111 Despite the intent of the supervision meetings being to assist the applicant, the applicant continued to raise issues concerning 
others’ performance in particular that of Ms Chiu.  For example, in the meeting of 21 August 2008, the notes of which were 
tendered as exhibit A17, the applicant accused Ms Chiu of not supporting her and suggesting that Ms Chiu was attempting to 
get rid of staff at the respondent.  Ms Chiu emphatically denied this in her evidence and her position at the supervision meeting 
was that on the contrary, wherever she could, she set out to support the applicant. 

112 Importantly, Ms Chiu at this meeting again raised the applicant’s allegation in the meeting of 26 May with Mr Tait, that 
Ms Chiu had not supervised her for some seven years.  Notably, there is no reference in the evidence of this meeting of any 
denial of that proposition, despite the applicant’s attempts in cross-examination, to suggest that she only meant since 2008.  
Ms Chiu testified that this allegation by the applicant was the catalyst for her no longer maintaining any trust or confidence in 
the applicant despite their prior good professional and personal relationship. 

113 I accept Ms Chiu’s and Mr Tait’s version of events, that the applicant did assert that Ms Chiu had not supervised her for seven 
years.  Moreover, I infer, given the climate in which those remarks were made, and all of the surrounding circumstances, that it 
was said for the purpose of mounting an attack on Ms Chiu. 

Castlereagh School Incident 
114 There was a further matter about which there was considerable evidence.  This involved a complaint from the Principal of 

Castlereagh School about the applicant’s conduct towards a teacher at the school.  A copy of the complaint with an attached 
statement from the teacher concerned was exhibit A 40.  The complaint alleged that in a meeting on 13 August 2009 the 
applicant intimidated and bullied the teacher of a child whose family was a client of the respondent. 

115 The Principal had precluded the applicant from attending the school as a result of the incident. 
116 Ms Tapper investigated the compliant and found that the allegations by the teacher were unfounded and that the teacher 

concerned may have overreacted to the issues discussed regarding the child’s needs.  Ms Tapper also informed the Principal 
that the applicant had supported the therapists at the school and that the applicant would need access to the school re-
established to continue the respondent’s work there. 

117 The applicant acknowledged that she could have handled the particular incident better, a point noted by Ms Tapper in her 
investigation.  Copies of letters to the Principal and the applicant were exhibit A 42.  Additionally, relevant to this issue was 
the evidence of Ms Yates, who testified that the applicant informed her previously that she did not have to be diplomatic when 
dealing with schools. 

118 Whilst the applicant in her testimony criticised the respondent for referring to its Code of Conduct in dealing with others in its 
letter to her, given the applicant’s concession that she could have approached the meeting with the teacher better, there was 
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nothing untoward about this in my view.  Moreover, in the final analysis, contrary to the assertions of the applicant, the 
respondent supported the applicant and negotiated her return to the school. 

Inappropriate Behaviour 12 September 2008 
119 The next significant event took place on 12 September 2008 at a supervision meeting between the applicant, Ms Chiu and 

Ms Tapper.  This meeting dealt with a number of issues.  In particular, the applicant wanted responses from Ms Tapper 
concerning aspects of the performance appraisal conducted by Ms Chiu.  It was Ms Tapper’s evidence that she did not consider 
it appropriate for the applicant to raise and discuss these matters at the time. 

120 Ms Tapper’s testimony was the applicant was insistent and in response to Ms Tapper’s refusal to discuss these issues further, 
the applicant accused Ms Tapper of being incompetent and became angry.  Ms Tapper’s evidence was the applicant was 
speaking in a loud voice and was speaking over her.  Ms Tapper testified that she informed the applicant that if she did not 
continue to interrupt her, she would outline the process of improvement in performance appraisals that she was intending to 
implement. 

121 It was Ms Tapper’s further evidence about this meeting that the applicant accused Ms Chiu of not being a good supervisor.  In 
her evidence Ms Tapper said that as she was responding to the applicant, Ms Chiu did “pipe in” to the conversation.  At that 
point, Ms Tapper’s evidence was that “Robynne was sitting down.  She stood up and she leant across the table and yelled at … 
at Linda, shaking her fist … her hand like this … like, You shut up, Linda, shut up, and then she just threw her things in the … 
in her bag and left the meeting and Linda Chiu, I believe … I recall Linda saying something about, That … that’s just 
insubordination.” (T457). 

122 Ms Chiu’s evidence of this incident was that during the meeting the applicant became very angry.  She was very heated and 
“uptight”.  Ms Chiu testified that towards the end of the meeting the applicant “stood across the table and she … she just stood 
over me and said … and pointed a finger and go and you and you shut up.  That’s what she said to me, which absolutely 
stunned me because I was just trying to … yeah.  Yes, that’s exactly what it was.”  (T692). 

123 After the applicant put her things in her bag and walked out of the meeting, Ms Chiu said she sat in stunned shock for a few 
moments.  Both she and Ms Tapper went offsite for a cup of coffee because Ms Chiu said she was quite shaken up by the 
incident.  Ms Tapper’s said she was also shocked by the conduct and was quite speechless at the time. 

124 The applicant’s testimony on this issue was that she didn’t shout but spoke in a firm voice and told Ms Chiu to be quiet.  In 
cross-examination, the applicant conceded that at this point in the meeting, she was frustrated and angry.  She accepted that at 
the time this exchange took place, she was standing up and Ms Chiu was sitting down at the conference table.  She agreed that 
she pointed her finger at Ms Chiu.  In further cross-examination, the applicant said “I believe … I believe I said, Be quiet, 
Linda.  Be quiet.” (T199) 

125 As a consequence of this meeting, Ms Tapper complained about the applicant’s conduct to Mr Tait.  Mr Tait in turn wrote to 
the applicant by letter of 17 September 2008, referring to her conduct at the meeting on 12 September.  Mr Tait referred to 
allegations that the applicant engaged in inappropriate and unacceptable conduct, including shouting aggressively, and using 
inappropriate language directed at her supervisor.  Mr Tait informed the applicant that he was investigating the allegations and 
had arranged a meeting with her on 29 October 2008 to obtain her response.  This letter was exhibit A27. 

Meeting 31 October 2008 
126 Subsequently a meeting took place on 31 October 2008 between Mr Tait, the applicant, and two witnesses.  Mr Tait’s evidence 

was that when the allegations of Ms Chiu and Ms Tapper following the meeting of 12 September were put to the applicant, she 
denied that she had told Ms Chiu to shut up or that she was angry and aggressive.  Mr Tait testified that the applicant did 
accept that it was an unpleasant meeting but she said she told Ms Chiu to “be quiet”. 

127 A note of the meeting tendered as exhibit A28, prepared by a secretary in attendance, referred to the applicant’s responses.  In 
relation to the assertion that the applicant was loud and aggressive, the note refers to the applicant admitting she was angry 
“but thought that angry was a term that was open to interpretation.”  She reiterated that she definitely did not tell Ms Chiu to 
shut up. 

Second Verbal Warning 
128 A follow up meeting took place on 6 November 2008 involving the applicant, a contact officer Ms Coppard, Mr Tait and 

Ms Tapper.  At that meeting Mr Tait informed the applicant that after considering all of the available evidence, he had come to 
the conclusion that the applicant’s behaviour and conduct in the meeting of 12 September was inappropriate as alleged.  A 
verbal warning was issued which was recorded in writing by letter of 7 November 2008.  Both a note of the meeting of 
6 November and the written confirmation of the verbal warning were exhibits A29 and A30 respectively. 

129 I accept the respondent’s evidence in relation to this issue.  I do not accept the applicant’s evidence that she did not shout or 
point aggressively at Ms Chiu.  The applicant conceded in her evidence she was angry and frustrated.  From several days of 
observing the applicant giving evidence and noting her demeanour and responses to questions whilst giving evidence, 
particularly in cross-examination and from evidence as to other incidents involving the applicant, I accept that the applicant 
had a predisposition to loud and aggressive behaviours when she did not feel she was getting her way in dealings with 
management. 

130 Whilst undoubtedly by this time, the relationship between the applicant and Ms Chiu was severely strained, I accept that 
Ms Chiu was endeavouring to maintain a professional working relationship.  However the cumulative effect upon the applicant 
of the earlier verbal warning, and attempts to modify her supervisory approach, had severely infected the applicant’s attitude 
towards the respondent’s senior management and she was resentful and angry.  I have no doubt about that conclusion, in light 
of all of the evidence before the Commission. 
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Applicant’s Complaint - Ms Chiu 
131 In early November 2008 the applicant lodged a formal complaint against Ms Chiu.  In summary, the applicant alleged that 

from in or about mid 2008, Ms Chiu had demonstrated a punitive and biased approach in her supervision style and in meetings 
with the applicant.  There was also a complaint made in relation to Ms Chiu’s conduct in the presence of therapists in the 
Fremantle office.  Complaints were also made about allegations of bias of Ms Chiu in the applicant’s performance appraisal 
process. 

132 The complaint was referred to Ms Tapper for formal investigation.  Ms Tapper testified that she was somewhat limited in the 
investigation by reason of the generalised nature of the complaints as made, save for the one specific incident in Fremantle at 
the Coolbellup School.  Ms Tapper testified that she followed this particular allegation up and spoke with Ms Chiu and also 
Ms Totten, who was also present at the time.  Ms Tapper also spoke with a therapist who the applicant inferred had left the 
respondent as a consequence of Ms Chiu’s behaviour.  None of these allegations were established on Ms Tapper’s 
investigation. 

133 However, Mr Tait said that in relation to the general manner of communication by Ms Chiu that she would be spoken to about 
improving her tone of communication with other staff. 

134 It is to be noted that much of the complaints made by the applicant against Ms Chiu, related to perceived abrupt and rude 
communications with the applicant.  None of these matters appear to have been raised prior to November 2008.  On the 
contrary, the applicant did testify, as confirmed in Ms Chiu’s evidence, that both of them enjoyed “robust” communications 
over many years.  None of those robust communications appeared to have caused any distress to the applicant until the time of 
the lodgement of her complaint. 

135 Mr Tait, by letter of 24 November 2008, wrote to the applicant setting out the findings of the investigation into her complaint 
against Ms Chiu.  Mr Tait advised that there was no indication of victimisation of the applicant as a result of the performance 
management process. 

136 Furthermore, a review of the exit interview of the particular therapist referred to by the applicant in her complaint revealed she 
had left the respondent for professional and clinical reasons rather than any interaction with Ms Chiu. 

137 The point was also made in Mr Tait’s letter, that given the generality of the allegations, it had been difficult to pinpoint any 
specific issues.  As noted above, Mr Tait did undertake however, that Ms Chiu would be informed of the applicant’s perception 
of her style of communication, and a request that she modify her approach. 

138 Whilst the applicant denied it in cross-examination, it appeared more than a coincidence that the applicant’s complaint against 
Ms Chiu, only arose after the respondent’s first verbal warning to the applicant in May 2008 and the conduct of the formal 
supervision sessions thereafter.  It is to be noted that at no time prior to the formal complaint, had any of the alleged 
shortcomings in Ms Chiu’s supervisory and management style, been raised by the applicant with either Ms Chiu or any other 
senior officer of the respondent. 

139 I was left with the overwhelming impression from all of the evidence in relation to this particular matter, that the applicant’s 
complaint against Ms Chiu had more to do with her sense of grievance against the respondent generally, and Ms Chiu 
specifically, rather than any substantive allegations.  This is all the more surprising, when one bears in mind that the original 
complaints against the applicant, came from therapists in their own team, and had little or nothing to do with Ms Chiu. 

CAEP Communications 
First CAEP Issue 
140 The next issues that arose concerning the applicant’s employment were two communications with the DSC concerning CAEP 

funding.  The first incident related to an email sent by the applicant to Ms Yates concerning a client and a funding application 
in relation to his needs.  The matter related to the provision of a special mattress and bed rails for the client. 

141 On 17 December 2008 the applicant, whilst no longer directly supervising but still responsible for all CAEP approvals, sent an 
email to Ms Yates concerning the CAEP request for the client.  The applicant informed Ms Yates that Mr Phillips, the manager 
of CAEP at the DSC, had advised her that “CAEP Advisory comm decided that the mattress would be paid for by caep as it 
could be considered customised however, the bed rails are part of the bed and therefore are the responsibility of Nulsen 
Haven.” 

142 Ms Yates in turn informed Ms Chiu of the applicant’s advice and provided a copy of her email.  This prompted Ms Chiu to 
query the advice given by the applicant to Ms Yates with Mr Phillips at the DSC.  Mr Phillips by email response of 
18 December 2008 replied to Ms Chiu and advised that he had no such discussion with the applicant.  Rather, a coordinator for 
CAEP within the DSC, Ms Chatley spoke to the applicant about the matter. 

143 Mr Phillips also advised that the CAEP Advisory Committee was not due to sit until January 2009 and had not met since at 
least July 2008.  He also advised that the committee would not deal with a matter of that nature.  Mr Phillips requested that the 
applicant contact him to clarify these issues and to advise Ms Yates of any inaccuracies in her original statement. 

144 A copy of these emails was tendered as exhibit A44. 
145 In her testimony, the applicant said there was nothing untoward about her original communication with Ms Yates.  She said 

initially, that she mistook the reference to Mr Phillips for Ms Chatley.  However, she was unable to explain, when it was put to 
her, the assertion by counsel for the respondent, that the reference to the CAEP Advisory Committee was false.  The applicant 
testified that she would need to look at her paperwork to answer that question. 

146 The applicant denied that she was deliberately misrepresenting the situation to Ms Yates.  The applicant also said that she did 
not think that her comments about Mr Phillips from the DSC were in any way damaging to the respondent’s relationship with 
its major funder. 
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147 The applicant said she contacted Mr Phillips to apologise over this matter.  This was confirmed in Mr Phillip’s evidence. 
Second CAEP Issue 
148 There was a second issue in relation to the applicant’s communication with CAEP.  This entailed an email of 7 September 

2009 to Ms Chatley at the DSC regarding “clarification of all CAEP funding guidelines”.  The email, a copy of which was 
exhibit A46, referred to a “scenario” in which a client of the respondent requires a particular product which is available from a 
range of suppliers, including that established by the respondent, Posture Tech, and asked the question “Is there anything in 
CAEP policy that protects the choice of the family and therapist from being coerced into only using Rocky Bay’s equipment 
services? [coercion in terms of refusing to sign funding application and requesting families use RB services]”. 

149 This email led to a response from Mr Phillips, Ms Chatley’s manager, dated 10 September 2009.  A copy of this email was 
exhibit A47.  In it Mr Phillips made a number of points in reply, in particular, that any decision by the respondent to use its 
own internal services was a matter for it as an operational issue and not for him or his staff; that CAEP supports the 
development of a quality equipment service to support the southern corridor of the metropolitan area thereby increasing choice 
for families; and that the DSC would frown on any pressure applied by a therapist, staff member or organisation not in the best 
interests of an individual with a disability – this would include a situation in which an individual and their family became 
caught in the middle of a difference of opinion between two professional staff members. 

150 Mr Phillip’s email to the applicant was copied to Ms Chiu so she was aware of the DSC response to the applicant’s enquiries. 
151 Whilst the applicant in her testimony indicated that she sent this email to clarify a “hypothetical scenario”, on close analysis, it 

bears a striking resemblance to an earlier communication from Ms Rae, who the applicant supervised, by email of 4 September 
2009, concerning a conversation she had with Ms Chiu about supporting the respondent’s Posture Tech service.  A copy of that 
email was exhibit A45. 

152 This particular matter led to an investigation being undertaken by Ms Tapper, it having been bought to her attention by 
Ms Chiu.  A series of questions and interviews in relation to this matter were set out in exhibits A48 to A54 inclusive. 

153 I do not propose to narrate the detail of all of that documentary evidence.  Suffice to say, that it was the respondent’s evidence, 
through Mr Tait, that the organisation was very concerned that the applicant had directly involved its major funder in what 
appeared to be, from the communication, an internal dispute between staff of the respondent. 

154 It was the respondent’s position that Mr Phillips’ reply of 10 September 2009, by its tone, suggested that the DSC was not 
pleased to be involved in an internal matter of the respondent.  Furthermore, the applicant made it clear in her responses to the 
investigation conducted by Ms Tapper that she regarded Ms Chiu as using bullying and intimidation tactics against therapists 
to require them to use the respondent’s services, rather than other service providers. 

155 Furthermore, the applicant expressed the view that Ms Chiu had a conflict of interest in so doing.  It was also clear in the 
applicant’s responses to Ms Tapper’s investigation, that she had communicated this view to the therapists that she supervised.  
It is to be noted, that she was making these observations about the respondent’s Director of Clinical Services, to whom all of 
the therapists ultimately are accountable. 

156 At various points throughout the investigation, the applicant accused Ms Tapper of being biased in her investigation process.  
Moreover, in her response of 21 October 2009, to questions raised by Ms Tapper, a copy of which was exhibit A53, the 
applicant made the statement that “I have no confidence in Rocky Bay’s internal management process to address any issues 
related to DCS behaviour and actions, The DCS herself refuses to reflect on her own practices.”  The reference to “DCS” is to 
the Director Clinical Services, Ms Chiu. 

157 There was a considerable amount of oral testimony in relation to this issue.  I propose to only refer to it in summary. 
158 The applicant said in evidence in chief that she was contacted by Ms Rae, who had received the email from Ms Chiu about 

services to be provided.  The applicant said that she was upset and angry as to the way in which Ms Rae had allegedly been 
spoken to by Ms Chiu about the matter.  She felt that the therapists were being pressured to use Posture Tech. 

159 Accordingly, she spoke with Ms Delamere, who by that time had been appointed as Manager of the SATS program.  This 
appointment was an initiative by the respondent to provide a “circuit breaker” in the relationship between the applicant and 
Ms Chiu by interposing a manager to whom the applicant could report and be directly responsible.  The applicant said 
Ms Delamere suggested that she speak with Ms Chatley at the DCS to clarify the situation. 

160 The applicant said she did so and followed up her phone conversation with Ms Chatley with the “scenario” email of 
7 September 2009.  As to the use of the word “scenario”, the applicant testified that she was unsure as to how to frame the 
email to Ms Chatley and whether to use the term “free marketplace”.  She chose however the terms that she used. 

161 Ms Delamere also gave evidence.  In relation to this issue she said that she did recall a conversation with the applicant about 
CAEP funding for this particular client.  Ms Delamere confirmed that she suggested to the applicant that if the applicant 
wanted to clarify the matter, she could telephone the DSC but this was not a matter that should be put in writing. 

162 In relation to the latter proposition, Ms Delamere, when cross-examined, commented that she did not think it would be 
appropriate for the applicant to raise this issue in writing with the DSC.  If it was to be committed to writing, then it should be 
from the Director Ms Chiu and not the applicant.  This was because the matter was being raised with the respondent’s funding 
body. 

163 The applicant gave evidence about receiving the reply from Mr Phillips of 10 December 2009 to her email to Ms Chatley.  She 
said from its tone and content, she was concerned about it.  She said that she felt that Mr Phillips may have misinterpreted her 
email to Ms Chatley. 

164 Some weeks later the applicant testified that she received a text message from Ms Tapper asking to meet with her.  Ms Tapper 
informed the applicant that she had been requested to carry out an investigation into her email to Ms Chatley regarding the 
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CAEP funding issue.  The applicant said that by this point in time, her relationship with Ms Chiu was very poor, and she had 
had no direct contact with her for about one year. 

165 The applicant was examined and cross-examined about the various meetings and notes of meetings that were tendered in 
evidence.  The respondent’s concerns about this issue were that the applicant had aired an internal matter with the respondent’s 
primary funder and Mr Phillips’ reply made it plain that he did not want his staff to be brought into internal matters in 
connection with the respondent’s activities. 

166 This was the tenor of Mr Phillips’ evidence when called to testify about the matter.  Whilst Mr Phillips did say that his 
response email was the end of the particular matter, it was also his evidence that the DSC expected an organisation such as the 
respondent to have very good internal governance.  He made the point in his evidence that as part of contract renewals, the 
DSC would look at issues such as internal governance and the expectation was that the CEO of an organisation would properly 
manage internal staffing issues (T 535). 

167 Mr Tait said that the issue raised in the CAEP email from the applicant, also involved the establishment of Posture Tech by the 
respondent.  Mr Tait said that given the lack of technical support in the Perth southern corridor region, the DSC was very 
supportive of the respondent in establishing and developing Posture Tech and heavily invested in it.  Mr Tait emphasised the 
importance of staff, particularly senior staff such as the applicant, being supportive of Posture Tech and he did not consider the 
applicant was at all supportive. 

168 Mr Tait’s evidence was that after requesting Ms Tapper to investigate the applicant’s communications with the DSC, the 
reports he received caused him great concern.  He said that the applicant’s actions had involved the respondent’s most 
important funder in what appeared to be an internal dispute between staff of the respondent.  Mr Tait was also concerned that 
the email from the applicant to Ms Chatley sought to undermine Ms Chiu, as a part of the applicant’s ongoing campaign 
against her.  A number of notes of meetings and interviews were put to Mr Tait in his evidence. 

6 November 2009 Meeting 
169 In particular, reference was made to a meeting of 6 November 2009 between Mr Tait, Ms Tapper, the applicant and 

Mr Bowman, the applicant’s support person. 
170 Mr Tait testified that it was a difficult meeting.  He said that he told the applicant that from all that he had before him and in 

light of all other issues involving the applicant that he did not feel that the applicant was supportive of the organisation or its 
senior management.  He told the applicant that he felt that she was undermining both Ms Chiu and the respondent.  Mr Tait 
said it was clear the applicant did not respect the senior management including him and Ms Chiu.  She had accused both him 
and Ms Tapper of not being objective and had made disparaging remarks about Ms Chiu to her own staff. 

171 In relation to the CAEP emails specifically, Mr Tait said he definitely considered that the incident involving Mr Scott 
undermined the credibility of the respondent and the Posture Tech program and also Ms Chiu as the Director of Clinical 
Services.  Mr Tait said he was most concerned that the respondent’s principal funder would take a dim view of being 
embroiled in what appeared to be internal disputes within the respondent.  Mr Tait testified that he had no doubt that the 
respondent’s credibility had been damaged by this and the first incident involving communications between the applicant and 
the DSC. 

172 The applicant had a contrary view.  She did not consider that there was any damage to the relationship between the respondent 
and the DSC and that Mr Tait was exaggerating the issue. 

173 The applicant was cross-examined in relation to her views about Posture Tech.  She accepted that this service had been 
established to correct deficiencies in service in the southern corridor, which the applicant herself was on the record as having 
recognised as early as 2005.  The applicant made it clear in her evidence that professionally, the matter of principal importance 
to her is client choice of service provider. 

174 The applicant said she was aware that Ms Lockwood, who also gave evidence, as the manager of Posture Tech, had sought the 
assistance of therapists to support Posture Tech where it was appropriate to do so.  That is, all other things being equal, if 
Posture Tech could provide at least an equivalent service to other providers then, being a part of the respondent’s organisation, 
it should be utilised. 

175 In response to questions from the Commission, the applicant said that in discussing service providers with her therapists, she 
encouraged them to use the supplier who would best meet their clients’ needs.  The applicant was somewhat evasive when 
directly asked whether she would recommend her therapists use Posture Tech all other things being equal.  From this passage 
of the evidence however, in relation to the incident involving Ms Rae, it was quite clear that the client was not given any 
choice, as Posture Tech were not even approached as a possible supplier of the particular equipment for the client concerned. 

176 The applicant was taken in some detail to the notes of the meeting held on 6 November 2009, a copy of which was tendered as 
exhibit R4. 

177 The applicant was asked whether she had ever spoken disparagingly about her Director Ms Chiu and she replied that she had 
not.  She did not regard the email sent to her colleagues earlier, suggesting “Linda’s tactics are a conflict of interest i.e.  That 
being she is acting to insist all SATS clients are to use Posture Tech to boost demand and channel all CAEP funds into Rocky 
Bay’s service” as derogatory of her Director. 

178 The applicant confirmed she said that she believed the respondent had a culture of punishment.  The applicant further testified 
that in relation to the email from Mr Phillips she did not feel that the relationship between the respondent and the DSC was in 
any way jeopardised and she insisted that Mr Phillips’ superior, Ms Wallman, be contacted to clarify this. 

179 The applicant agreed that in the meeting Mr Tait informed her that she could not speak with Mr Phillips or Ms Wallman on the 
matter as it was an internal issue for the respondent and it would only make matters worse.  The applicant also confirmed that 
she replied to Mr Tait in words to the effect “that she could and would” do so. 
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180 The applicant also confirmed that she told Mr Tait in that meeting “that they would never agree about issues that she had 
worked in the sector much longer than him, she knew Ms Chiu much better than Mr Tait”.  She also affirmed that she was 
allowed to ask Ms Wallman about how CAEP money could be spent in a free marketplace. 

181 The applicant was also cross-examined about the concluding remarks made at that meeting.  She confirmed that Mr Tait 
advised that he would meet her again on the following Monday 9 November at 3pm and directed her to attend the meeting.  
The applicant agreed that she said in reply “she would see whether she could attend or not”.  The applicant confirmed that 
Mr Tait replied that he was giving her a directive to make herself available on Monday 9 November at 3pm “unless a life-
threatening or catastrophic event meant she was unable to attend”. 

182 The applicant accepted that she responded that she wouldn’t know whether she would be available and would not know until 
Monday “as anything could happen”.  The applicant accepted that Mr Tait repeated his directive to attend the meeting on 
Monday at 3pm and to confirm that she understood this directive, to which the applicant respondent “she spoke English and 
she understood it”. 

183 Ms Tapper was also examined in relation to this particular meeting.  Ms Tapper confirmed the content of exhibit R4, the notes 
of the meeting held on 6 November 2009.  Ms Tapper described the meeting as unpleasant, with the applicant making a 
number of personal remarks derogatory of Mr Tait.  In particular, Ms Tapper referred to statements made by the applicant to 
Mr Tait in words to the effect that “He may have been a good manager of the Hilton, but you’re not of Rocky Bay” (T 481).  
She also referred to the applicant’s statement about her long background with CAEP and the DSC, and that she would be 
following up the issues with Mr Phillips’ manager Ms Wallman, despite Mr Tait’s direction that she not do so. 

184 Ms Tapper also gave evidence about what occurred immediately after the meeting.  She testified that she left the room and was 
going back to her office via the respondent’s reception and said goodbye to the applicant and that she would see her on the 
following Monday.  Ms Tapper said that the applicant “came right up to my face and spoke to me, I think saying that I was 
definitely not a colleague of hers.  I’d been no support whatsoever and words to that effect.” (T 482). 

185 Ms Tapper said that she made a note of this encounter with the applicant immediately after, a copy of which was tendered as 
exhibit R19.  The note read “I was about to say goodbye to Robynne in the reception area when she aggressively and loudly 
spoke to me advising that “I was not a colleague and that I was no help to her whatsoever as an HR Director.”  Ms Tapper said 
that the receptionist Ms Wood was present at the time of this incident. 

186 Ms Wood was called to testify about this matter.  She was in the reception at the time.  She referred to a meeting taking place 
in the boardroom.  She said that after the meeting the applicant came out and she was “agitated and … and sort of angry.  She 
seemed angry and agitated; came out and stayed in the reception area and within a minute or so, Wendy came out … Wendy 
Tapper came out of the boardroom and was crossing to go to her office and Robynne stepped in front of Wendy and said 
something to her, but I never heard what she said because Robynne’s face was right up against Wendy’s … Right up against 
Wendy’s face in a … a threatening manner and I … I didn’t hear … there was something said and I don’t know what was said.  
I couldn’t hear it.  It was very muted, so I didn’t hear and… ” (T 596) 

187 Ms Wood further said that the applicant's face looked very angry and clenched. 
188 When cross-examined about this matter, the applicant denied she was aggressive or put her face close to Ms Tapper’s and 

spoke loudly to her.  She accepted she was upset. 
Denigration of Senior Management 
189 In terms of denigration of staff, Ms Totten referred to an incident at a Christmas party in December 2008 which was the 

Rockingham and Mandurah staff Christmas party.  Ms Totten said about half of the staff, probably around 12, were in 
attendance.  Ms Totten testified that over the lunch table, the applicant made a comment that Mr Tait “was a turd”, in front of 
the staff, most of whom were young and impressionable. 

190 When cross-examined about her attitude towards the senior management of the respondent, the applicant accepted that after the 
verbal warning in May 2008, her attitude towards the management deteriorated.  Whilst as previously noted, the applicant 
denied telling Ms Chiu to shut up in the meeting of 12 September 2008 she accepted that such conduct was not conducive to 
collegial team work.  The applicant also accepted that she became angry and frustrated when she received the second verbal 
warning from Mr Tait but denied that this had poisoned her relationship with the management of the respondent. 

191 The applicant also accepted that her respect for Mr Tait was diminished but denied calling him a turd in front of staff at the 
Peel Christmas party.  The applicant then said this was a social occasion and she could not recall saying this. 

192 The applicant accepted that if she had said this during working hours it would be unacceptable but seemed to equivocate as to 
whether it would unacceptable at a social event.  After some questioning from the Commission the applicant accepted that such 
statements derogatory of a chief executive in any circumstance, work or social, would not be acceptable but did not consider 
that it would be divisive. 

193 The applicant did not agree that speaking of Mr Tait in such a way in front of junior staff, as a senior staff member, would not 
affect them as “the women are adults and they are professional people and they have their own relationships”  (T 165). 

194 I do not accept the applicant’s denials of this conduct.  I found Ms Totten to be a reliable and truthful witness.  Given the entire 
context of the relationship between the applicant and the respondent’s management, in particular Mr Tait and Ms Chiu, I 
accept that the applicant did call Mr Tait “a turd” at the Christmas function in December 2008 in the presence of junior 
professional staff. 

195 I also accept that the applicant spoke in derogatory terms of both Ms Chiu and Mr Tait in the various communications to which 
reference has been made in the evidence. 
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9 November Meeting 
196 As previously foreshadowed, a further meeting was held on 9 November 2009 between the applicant, Mr Tait, Ms Tapper and 

Mr Bowman.  At that meeting, Mr Tait informed the applicant that he had considered the CAEP email issue and did not think 
that was an appropriate communication.  Having regard to the previous warnings and the complete breakdown in the 
relationship between the applicant and the respondent’s senior management, the applicant’s services were terminated by 
payment of salary in lieu of notice on the basis of unsatisfactory conduct.  The applicant’s employment ended on that day 
9 November 2009. 

197 The letter of termination dated 8 November 2009, was tendered as exhibit A54.  It referred to a range of issues including the 
inappropriate conduct in communications with the DSC and the previous warnings in relation to attitude and behaviour of 
26 May and 7 November 2008.  The letter of termination also referred to the ongoing conflict between the applicant and senior 
management of the respondent including Ms Chiu, Ms Tapper and Mr Tait.  Additionally, reference was made to the 
aggressive and intimidating behaviour towards Ms Tapper on 6 November 2008 and concluded that there had been “a serious 
breakdown of the employer and employee relationship.” 

198 It was common ground that the applicant left the respondent’s premises on that day and was paid all entitlements, including 
five weeks’ salary in lieu of notice. 

Conclusions 
199 The law in this area is well settled.  The test is whether the respondent as the employer has abused its lawful right to terminate 

the contract of employment:  Undercliffe Case (1985) 65 WAIG 385.  In cases such as these, whether an employee has 
received a fair go all round, involves a consideration of all of the circumstances of the particular case:  Garbett v Midland 
Brick (2003) 83 WAIG 893.  Furthermore, it is not always the case that matters of procedural and substantive fairness should 
be separated.  A global approach can be applied:  Hotcopper v Saab (2002) 82 WAIG 2020.  In cases of poor performance or 
conduct, an employee should generally be afforded an opportunity to respond to allegations:  Bogunovich v Bayside WA Pty 
Ltd (1998) 78 WAIG 3635.  This includes the employer informing the employee of the possible consequences of a failure to 
address shortcomings in conduct or performance. 

200 To the extent that it is necessary or relevant to separate out issues of procedural fairness, I am not at all persuaded that the 
applicant was denied a fair procedure in this case.  On the contrary, the period of time from the first verbal warning given to 
the applicant in May 2008 to her ultimate dismissal in November 2009, involved a period of almost 18 months. 

201 Over that time a broad range of issues were canvassed with the applicant.  On each occasion where there was either an 
investigation process undertaken or a more formal warning process invoked, the applicant was given the opportunity of having 
a support person or representative present with her.  On almost all occasions, issues raised with the applicant were committed 
to writing and she was given a full opportunity to respond over a reasonable time frame. 

202 Whilst the applicant was critical of the initial meeting with Mr Tait in May 2008 as being an “ambush”, I am not persuaded 
that this was so.  Whilst prior to that particular meeting, neither Mr Tait nor Ms Tapper set out in writing to the applicant what 
the issues were which were to be raised, the applicant was already aware of concerns expressed by the therapists at the Kim 
Beazley School because she had communicated these issues to Ms Chiu.  She was also aware that there may be issues with 
Ms Yates because Ms Chiu contacted the applicant shortly after Ms Yates had raised concerns, advised the applicant a 
complaint had been made and requested that she not have any direct contact with her. 

203 Furthermore, the initial meeting with Mr Tait was an informal one.  I accept the respondent’s submissions that it was a 
relatively “low key” meeting whereby the general issue of employee discontent was raised with a view to endeavouring to 
resolve matters on an informal level.  However, perhaps regrettably in hindsight, the applicant elected to escalate the matter 
significantly by invoking formal processes and seeking representation and assistance at the next meeting. 

204 I have the overwhelming impression, from all of the evidence and the issues raised, that had the applicant chosen to engage 
positively with the respondent at that early stage, then many of the subsequent events and difficulties may not have unfolded 
and the employee/employer relationship may have been maintained intact. 

205 As the applicant herself admitted in cross-examination, after the issuance of the verbal warning in May 2008 by Mr Tait, the 
applicant’s relationship and attitude to the respondent’s management changed fundamentally.  From that point on in my view, 
from the tenor of the applicant’s evidence throughout the proceedings, she was clearly against the respondent’s management, 
in particular Ms Chiu and Mr Tait.  All subsequent dealings that the applicant had with the respondent’s management after 
these initial events, seemed to be infected with this resentment and anger. 

206 My overall impression of the demeanour of the applicant during the course of her testimony was of a person most reluctant to 
make any concessions or admissions against her interests.  I have no doubt on the basis of all of the evidence from the 
applicant and the therapists to whom she reported, in particular the evidence of Ms Totten and Ms Yates, that the applicant had 
sound working relationships with those whom were supportive of her in the workplace, however, those who appeared to not be 
so, were isolated. 

207 I accept the description by counsel for the respondent that the applicant saw members of staff as being “either with her or 
against her”.  A graphic illustration of this tendency was her interaction with Ms Totten.  When Ms Totten indicated she did 
not want to become involved in the applicant’s issues with the senior management of the respondent, the applicant informed 
Ms Ms Totten that their relationship was “changed forever”. 

208 From her evidence, I have no doubt that Ms Chiu could be a forceful personality and at times her communications with staff 
could be considered to be blunt.  The distinct impression I formed from considering her evidence carefully, was that she is a 
person who could at times “call a spade a spade”. 
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209 However, Ms Chiu was the applicant’s superior in the workplace and the person to whom the applicant reported.  Whilst their 
interactions were at times described by both the applicant and Ms Chiu as “robust”, she and the applicant had a good 
professional and personal relationship for some years, until the events of 2008. 

210 I do not accept that Ms Chiu had any deliberate intent to remove the applicant from the organisation or to cause the applicant 
distress.  I also do not accept that the process of performance appraisal undertaken by Ms Chiu was inappropriate or 
undertaken with a view to denigrate the applicant.  On the contrary, whilst the applicant seemed not prepared to accept it, there 
were many positive remarks in performance appraisals performed by Ms Chiu. 

211 Whilst these matters were not central to the respondent’s decision to ultimately terminate the applicant’s employment, the 
considerable body of evidence about performance appraisals led through Ms Chiu, Ms Delamere and the applicant herself, left 
me with the impression that there were some legitimate issues which the respondent sought to raise with the applicant in an 
appropriate way.  The applicant never accepted the validity of any of these issues and interpreted them as an attack upon her, 
particularly by Ms Chiu.  These issues only further served to compound the complete breakdown in the relationship between 
the two of them. 

212 A further example of the applicant’s attitude to the respondent’s management was the appointment of Ms Delamere as her 
manager.  The applicant was reluctant to see this as a positive gesture by the respondent to build a more constructive working 
relationship between the applicant and others, in particular Ms Chiu. 

213 Furthermore, a number of the issues identified in the evidence lead me to conclude that the applicant had no real conception of 
the proper bounds of conduct of an employee towards senior management of her employer.  There were a number of examples 
on the evidence where the applicant seemed not to appreciate how her conduct in the workplace could be seen to be divisive, 
derogatory or indeed insubordinate. 

214 As to the latter, the criticisms of her director Ms Chiu to other staff and the conduct of the applicant towards Ms Chiu at the 
meeting of 12 September 2008 were plainly insubordination.  Furthermore, the applicant’s treatment of Mr Tait bordered on 
contemptuous.  As a senior employee, referring to the Chief Executive at a social function in the presence of junior employees 
as “a turd” and in meetings generally making derogatory and offensive remarks about the head of an organisation, is in my 
view, without doubt, insubordination and of itself grounds for dismissal. 

215 The applicant sought to significantly downplay the implications of the CAEP emails and the involvement of the DSC through 
Mr Phillips.  However, in subsequent meetings to discuss the issue, the applicant’s insistence that she go to Mr Phillips’ 
superior to challenge Mr Tait’s conclusions, showed a fundamental lack of appreciation for the sensitivities of the matter from 
the respondent’s perspective.  This was in addition to the applicant’s challenge to Mr Tait to go back to the DSC senior 
management, which of itself, was further insubordinate conduct toward her employer. 

216 Ultimately, it was very clear on all of the evidence, indeed as she admitted in her testimony, that the applicant had lost all faith 
in the respondent’s management.  The working relationships were clearly completely dysfunctional.  An enormous amount of 
time and resources was spent in dealing with issues concerning the applicant in the workplace. 

217 In my view, given all that preceded it, the respondent’s decision taken in November 2009 to bring the employment relationship 
to an end, was the only real option open to it in all of the circumstances.  Looking at it from the perspective of the practical 
realities of the workplace, which the Commission must do, there was little or no prospect of a repair of the employment 
relationship which had entirely broken down. 

218 For all of the foregoing reasons, the Commission is not satisfied that the dismissal of the applicant was harsh, oppressive or 
unfair.  The application is dismissed. 
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Order 
HAVING heard the Mr K Trainer as agent of the applicant and Mr D McKenna of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application Discontinued 
Representation 
Applicant Ms N Leedman 
Respondent Mr R Kerferd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 14 April 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00301 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TALIA FREEMAN 
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(ABN 844 075 797 44) 

RESPONDENT 
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Result Discontinued 
Representation 
Applicant Mrs M Gates (as agent) 
Respondent Ms J Alilovic (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was lodged out of time; and 
WHEREAS on 6, 20 and 21 December 2010, and with the consent of the respondent, the Commission convened conferences for the 
purpose of conciliating between the parties; and 
WHEREAS on 23 December 2010 the respondent’s representative advised the Commission that the parties had reached an 
agreement to settle the matter; and 
WHEREAS on 29 December 2010 the applicant’s representative advised the Commission that the applicant required further time to 
review the settlement offer; and 
WHEREAS on 9 February 2011 the applicant’s representative wrote to the Commission to advise that the applicant wished the 
matter to proceed to arbitration; and 
WHEREAS on 14 February 2011 the Commission contacted the applicant’s representative by telephone about the settlement offer 
and was advised that the offer was initially accepted but on reflection the applicant was not happy with what was offered; and 
FURTHER the applicant was informed that the parties would be notified in due course about how the matter was to proceed; and 
WHEREAS on 16 February 2011 the respondent’s representative wrote to the Commission stating that the respondent was of the 
view that a settlement had been reached and that it would press this point if the matter proceeded to hearing; and 
WHEREAS on 22 February 2011 the applicant’s representative contacted the Commission to advise that in view of what was stated 
in the respondent’s letter dated 16 February 2011 the applicant wanted time to see if the matter could be resolved; and 
WHEREAS on 21 March 2011 the applicant’s representative informed the Commission that the parties had reached an agreement 
to settle the matter and a Notice of Withdrawal or Discontinuance would be lodged in the Commission once the terms of settlement 
had been finalised; and 
WHEREAS on 7 April 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 8 April 2011 the respondent consented to the matter being discontinued; 
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00299 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEATHER HALL 
APPLICANT 

-v- 
ESSENTIAL PERSONELL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 19 ARPIL 2011 
FILE NO/S U 190 OF 2010 
CITATION NO. 2011 WAIRC 00299 
 

Result Application discontinued 
Representation 
Applicant Mr G Sturman (as agent) 
Respondent Mr D Jones (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 245 January 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 1 April 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00296 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BETH HOLLETT 
APPLICANT 

-v- 
VENUES WEST CHALLENGE STADIUM 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S U 187 OF 2010 
CITATION NO. 2011 WAIRC 00296 
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Result Application discontinued 
Representation 
Applicant Mr R C Hollett 
Respondent Ms N Eastman 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 25 January 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at that conference the applicant attended with her representative however there was no appearance on behalf of 
the respondent; 
AND WHEREAS on 8 February 2011 the Commission convened a further conference; 
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 30 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00319 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TENNIELE JACKSON 
APPLICANT 

-v- 
KALGOORLIE KASHMART 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 5 MAY 2011 
FILE NO/S U 33 OF 2011 
CITATION NO. 2011 WAIRC 00319 
 

Result Application discontinued 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act);  
AND WHEREAS on the 1st day of April 2011 the Commission convened a telephone conference for the purpose of conciliating 
between the parties;  
AND WHEREAS following the conference the parties agreed to a full and final settlement of all matters arising from the 
termination of Ms Jackson’s employment;  
NOW THEREFORE, I, the undersigned, pursuant to the powers conferred on me under s 27(1)(a) of the Act, hereby order: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2011 WAIRC 00305 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES “K” 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION EMPLOYMENT AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 23 MARCH 2011, WEDNESDAY, 22 DECEMBER 2010 
DELIVERED WEDNESDAY, 20 APRIL 2011 
FILE NO. U 123 OF 2010 
CITATION NO. 2011 WAIRC 00305 
 

CatchWords Industrial law - termination of employment - harsh, oppressive and unfair dismissal - Application 
referred outside 28 day time limit - relevant principles applied - Commission not satisfied discretion 
to accept application out of time shold be exercised - Appilcation dismissed - Industrial Relations Act 
1979 ss 29(1)(b)(i), 29(2), 29(3). 

Result Application dismissed 
Representation  
Applicant In person 
Respondent Mr D J Matthews of counsel 
 

Reasons for Decision 
1 The substantive claim in this matter is one brought by the applicant under s 29(1)(b)(i) of the Industrial Relations Act 1979 

(“the Act”) by which the applicant alleges that on or about 1 January 2007 his employment as a classroom teacher was unfairly 
terminated by the respondent. 

2 Given that the application was not filed until 5 August 2010, self evidently, the application is very significantly outside of the 
28 day time limit prescribed by s 29(2) of the Act.  The application was listed for hearing as to whether the Commission should 
accept the applicant’s application out of time, exercising the powers conferred on the Commission under s 29(3) of the Act. 

3 The application was opposed by the respondent. 
Factual Background 
4 Evidence was adduced through the applicant and also through Ms Rinaldi on behalf of the respondent.  The following is a brief 

summary of that evidence insofar as it is relevant for the purposes of determining whether the power conferred on the 
Commission under s 29(3) of the Act, to accept the applicant’s application out of time, should be exercised. 

5 The applicant testified that he first started teaching in January 1991 at Armadale High School.  The applicant also worked in 
private education.  Some time after that the applicant undertook further tertiary studies which he completed in 2006. 

6 For present purposes, between 2004 and 2007, the applicant was engaged as a relief teacher whilst completing his studies.  On 
the evidence, the applicant seemed to have taught principally at the Gladys Newton School.  The applicant testified as to how 
he received teaching appointments.  He said that the school became familiar with him and where a teacher was absent, on leave 
or away because of illness, the casual engagement was offered. 

7 On the applicant’s testimony, supported by the terms of exhibit R1, which was a summary of the dates of engagement of the 
applicant in the period September 2004 to April 2007, it would appear that the applicant undertook casual teaching work fairly 
continuously, up to 2 to 3 times per week, over that period of time.  There were breaks in the engagements, which may have 
correlated with school holidays. 

8 The applicant testified that some time after his last teaching engagement on 3 April 2007, in about July 2007, he received a 
telephone call from someone at the school to say he was not to return to the school premises.  Later that month, the applicant 
received a letter dated 27 July 2007, tendered as exhibit R2, from the respondent’s Director-General, referring to proceedings 
in the Family Court of Western Australia in May 1997, in which allegations were made against the applicant of inappropriate 
physical contact with children. 

9 The letter stated that given the nature of the allegations, the Director-General considered that the applicant was no longer 
suitable to perform work in the public education system in this State.  Accordingly, the applicant was advised that the 
respondent would not offer the applicant “any further opportunities for employment in any capacity.”  Furthermore, the letter 
informed the applicant that it intended to “cancel your personal payroll number with the Department and mark your records not 
suitable for re-employment”. 
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10 By letter of the same date, tendered as exhibit A1, the applicant replied to the Director-General of the respondent, contesting 
the allegations raised by her in her letter.  The applicant objected to the respondent’s proposed course, and referred to an earlier 
attempt in December 2004 by his ex-wife to, in his view, improperly influence the respondent. 

11 By letter of 17 September 2007, tendered as exhibit A2, the Director-General of the respondent replied to the applicant’s letter 
of 27 July 2007, and affirmed her decision that the applicant’s “personal payroll number will now be cancelled and you [sic] 
records marked not suitable for re-employment.  This action will mean that you will not be able to seek any further work with 
the Department and should you do so, the Department will not be responsible for any claims for payment that you make.” 

12 The applicant testified that he felt aggrieved by this decision and wrote to the then Premier of the State and others.  Seemingly, 
as a consequence of these steps, the applicant lodged a complaint with the Western Australian Ombudsman on 20 January 
2008.  The applicant testified that at all times he was endeavouring to properly understand the reasons for the respondent’s 
decision to no longer continue his employment. 

13 The Ombudsman’s inquiry, for various reasons, took a considerable period of time.  Ultimately, by letter dated 23 October 
2009, tendered as exhibit A3, the Ombudsman advised the applicant that two of the three allegations contained in his complaint 
had been upheld. 

14 The two allegations upheld were firstly, that the applicant had not been properly informed of the nature of the allegations 
against him, other than that they arose in Family Court proceedings in 1997, and thus the applicant was not provided with an 
adequate opportunity of reply.   

15 Secondly, the respondent did not, in the circumstances of the case, properly identify the source of the information considered 
in arriving at its decision to cancel his payroll number, and the applicant was not afforded procedural fairness. 

16 The third allegation in relation to a prior review of the applicant’s suitability to teach in 2005 was not upheld. 
17 The conclusion of the Ombudsman in his letter was that the respondent had informed it that the “flag” against the applicant's 

name in the respondent’s payroll system, precluding the applicant from consideration for further employment, could be the 
subject of a review by the respondent’s “Employee Suitability Committee”. 

18 The letter went on to state that should the applicant not be satisfied with this internal review process, then “you could then take 
that decision as an employment issue before the Industrial Relations Committee.”  It seems clear enough that the reference to 
the “Industrial Relations Committee” in the letter from the Ombudsman’s office is a reference to the Commission. 

19 According to the applicant, whilst these matters were proceeding, he was from time to time, resident and teaching overseas. 
20 The applicant testified that he accordingly sought a review of the “flag” against his employment, by the Employee Suitability 

Committee.  By email to the respondent of 4 January 2010, tendered as exhibit R4, the applicant requested a formal review by 
the respondent. 

21 This occurred, and by letter of 4 March 2010, tendered as exhibit A4, the respondent’s Executive Director Workforce informed 
the applicant that the “Employment Suitability Assessment Committee” had considered the circumstances of the applicant’s 
case, in light of evidence adduced in the Family Court proceedings to which I have referred above. 

22 The Committee, on the basis of the material considered by it, declined to alter the respondent’s former assessment.  The 
applicant was given a further opportunityby the respondent to make a submission which the applicant did by letter of 31 March 
2010.   

23 The respondent replied by letter of 21 April 2010, again from the Executive Director Workforce, advising that the respondent 
had maintained its decision to not offer the applicant further employment. 

24 Ms Rinaldi is the Manager of Labour Relations for the respondent and has been responsible for the management of the 
applicant’s case.  Ms Rinaldi generally confirmed the applicant’s evidence in relation to the nature of casual employment as a 
teacher.  Ms Rinaldi testified that once a teacher becomes known to a school, the school will usually contact the teacher 
directly, to request coverage for an absence for example, due to sick leave or other leave, or for other reasons. 

25 Such appointments are generally day by day with a maximum engagement of four consecutive weeks of casual employment 
under the relevant Award as thereafter a fixed term appointment is required. 

26 The applicant’s more recent employment history between 2004 and 2007, as contained in exhibit R1, was confirmed by 
Ms Rinaldi.  Her evidence was that over this period from September 2004 to April 2007, there were 136 separate engagements 
totalling 145 days. 

27 Ms Rinaldi confirmed in her testimony, which appears not to have been controversial, that the applicant did not work between 
his last engagement on 3 April 2007, to the time he received the respondent’s first letter dated 27 July 2007.  Ms Rinaldi said 
that on the basis of the respondent’s system, between those periods there was no evidence that the applicant had applied for 
work through a “placement request” and nor did the respondent at any time in that period give the applicant one hours’ notice 
as a casual employee as prescribed under the Teachers (Public Sector Primary and Secondary Education) Award 1993 (“the 
Award”). 

28 From the time of the letter from the Director-General of the respondent to the applicant in September 2007, Ms Rinaldi said the 
next the respondent heard about these events was contact from the Ombudsman either in March or May 2008, to the effect that 
a complaint had been received from the applicant and information was sought to assist the Ombudsman in its investigation. 

29 As a part of her responsibilities in assessing the applicant’s claim, Ms Rinaldi said she had performed some calculations as to 
the time frames in this matter.  From September 2007, the time of the letter from the Director-General to the applicant, there 
had elapsed some 1075 days to the filing of this application on 5 August 2010.  The application was not however served on the 
respondent until 17 December 2010. 
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30 Furthermore, Ms Rinaldi referred to the applicant’s assertion in an email of 10 May 2010, a copy of which was exhibit R10, 
that given the respondent’s refusal to review the matter, “I now intend to have this matter listed before the Industrial Relations 
Committee”.  This was also the applicant’s testimony. 

31 I find accordingly. 
Consideration 
32 The Commission has an undoubted discretionary power under s 29(3) of the Act to extend the time within which the present 

application may be referred to the Commission, if it would be unfair not to do so. 
33 The relevant principles in relation to consideration by the Commission as to whether the power in s 29(3) of the Act should be 

exercised were dealt with by the Industrial Appeal Court in Malik v Paul Albert, Director General, Department of Education of 
Western Australia (2004) 84 WAIG 683.  In that case, the court adopted and applied principles applicable to consideration of 
extension of time applications for unfair dismissal matters in the Commonwealth jurisdiction determined in Brodie-Hanns v 
MTV Publishing Ltd (1995) 67 IR 298.  Those principles were expressed by the court at 299-300: 

“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed 
period should be extended.  The prima facie position is that the time limit should be complied with 
unless there is an acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be 
relevant.  It will show that the decision to terminate is actively contested.  It may favour the granting 
of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an 
extension of time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant 

an extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to 

the exercise of the Court’s discretion.” 
34 In this matter if one adopts the date of September 2007 as being the time at which the applicant was advised by the respondent 

that he would no longer be employed by it, a period of some three years has elapsed from then to the commencement of these 
proceedings.  On any view, prima facie at least, this is an inordinate delay. 

35 However, whilst at first blush this seems to be so, the applicant plainly has contested the respondent’s decision and sought to 
invoke what on the applicant’s testimony, he regarded as proper procedures to prompt a review.  This included direct 
discussions, the complaint to the Ombudsman and other steps.  Of course, those other steps taken by the applicant since that 
time did not preclude his prompt commencement, simultaneously, of proceedings in this Commission to challenge the 
respondent’s decision regarding his employment. 

36 Putting the most favourable interpretation on the events to the applicant, it is plain, that certainly from May 2010, the applicant 
was aware of his right to commence proceedings in this jurisdiction to challenge the respondent’s decision.  He did not do so, 
however, until some three months later in August 2010. 

37 Whilst the applicant testified that during these periods of time he was travelling overseas and carefully reflecting on what steps 
he should take to further challenge the respondent’s decision, this is of itself a significant delay.  In my view, having reached 
the point in May 2010, where it was clear that the respondent’s ultimate decision to not reengage the applicant was final, it was 
then imperative on the applicant to commence these proceedings without further delay, given the nature of this aspect of the 
Commission’s jurisdiction. 

38 It is well settled that applicants in matters such as these, where a challenge to a termination of employment is brought, must do 
so expeditiously and without unreasonable delay. 

39 Thus, whilst aspects of the very lengthy period of time from the respondent’s decision to no longer employ the applicant, to the 
commencement of these proceedings, can at least in part be explained, there have been unreasonable and unexplained delays in 
the applicant taking further necessary steps. 

40 Furthermore, the applicant faces other hurdles in his application.  It is the case of course, that a casual employee may be 
“dismissed” and hence, may bring proceedings for relief under s 29(b)(i) of the Act (See Swan Yacht Club (Inc) v Leanne 
Bramwell (1997) 78 WAIG 579 and the cases therein cited).  In each case, however, it will be a matter of fact as to whether the 
casual engagement is in the nature of continuous employment such that the employee could be characterised as dismissed from 
their employment. 

41 For example, an employee who is described as casual, but who is regularly and continuously employed each and every week 
albeit for varying hours, with an expectation by both the employer and the employee that the employment will so continue, can 
be unfairly dismissed and reinstated:  Ryde-Eastwood Leagues Club v Taylor (1994) 56 IR 385. 

42 Whilst on one view in this matter, the applicant’s casual engagements in the period September 2004 to April 2007 were quite 
regular, in that work was performed seemingly at least every fortnight or thereabouts, it is open to question whether the 
engagements were sufficiently regular and systematic to be characterised as ongoing employment.  This is so when regard is 
had to the evidence as to how the casual engagements come about. 

43 That is, it seems on the evidence that the conclusion is reasonably open that there would not, in each and every case, be an 
expectation by the applicant and the respondent of ongoing engagements.  This is because the engagements themselves are 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 827 
 

dependent upon the absence of a permanent teacher for various periods of time, depending upon the particular circumstances at 
hand. 

44 In any event, the terms of cl 10 – Casual Employment of the Award would tend to confirm that this was the intended operation 
of casual teaching employment in the education sector. 

45 The applicant also has a further difficulty.  That is, it is common ground that he ceased any teaching appointments in April 
2007 however he was not informed by the respondent that he would not be considered for further engagements until later that 
year in September 2007. 

46 The applicant confirmed in his evidence that he did not undertake any teaching duties in that period of time.  In these 
circumstances, particularly where the respondent did not take any steps to terminate as prescribed by cl 10.2 of the Award, an 
issue arises as to how it could be reasonably concluded that there had been in this case, a “dismissal” in the sense that the 
applicant was sent away from his employment. 

47 Whilst the merits of a claim are to be considered by the Commission in a “rough and ready way” in determining whether an 
extension of time should be granted, on my assessment of the evidence, the prospects of success of the applicant, even if his 
application were accepted out of time, are weak.  It is very doubtful whether the applicant could establish as a matter of fact 
and law, that he was dismissed to attract the Commission’s jurisdiction under s 29(1)(b)(i) of the Act. 

48 Whilst aspects of this matter have been quite unfortunate, in terms of the lengthy and protracted processes that the applicant 
has gone through, the Commission cannot conclude on what is before it, that it would be unfair to not accept the applicant’s 
claim out of time. 

49 Accordingly the application is dismissed. 

 
 

2011 WAIRC 00306 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES K 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION EMPLOYMENT AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 20 APRIL 2011 
FILE NO/S U 123 OF 2010 
CITATION NO. 2011 WAIRC 00306 
 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr D J Matthews of counsel 
 

Order 
HAVING heard the applicant in person and Mr D J Matthews of counsel on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00300 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLISON KELLY 
APPLICANT 

-v- 
VINUS VITA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S B 147 OF 2009 
CITATION NO. 2011 WAIRC 00300 
 

Result Dismissed 
Representation 
Applicant Mr S Kemp (of counsel) and Ms R Seabrook (of counsel) 
Respondent Mr C Garvey (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 21 September 2009 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the respondent was given time to get further instructions and to provide 
documentation to the applicant; and 
WHEREAS on 9 November 2009 the Commission wrote to the applicant about the status of the matter and the applicant’s 
intentions with respect to the application; and 
WHEREAS on 13 November 2009 the applicant wrote to the Commission requesting further time for the parties to have 
discussions in relation to the matter and the matter was adjourned for a further four weeks; and 
WHEREAS on 16 December 2009, at the request of the applicant and with the consent of the respondent, the Commission 
adjourned the matter pending the outcome of proceedings in the Supreme Court; and 
WHEREAS between 16 December 2009 and 13 August 2010 the parties provided updates to the Commission on the progress of the 
Supreme Court matter; and 
WHEREAS on 8 November 2010 the applicant wrote to the Commission to advise that the issues the subject of this application 
were not resolved and requested that a directions hearing be listed to progress the matter; and 
WHEREAS on 13 January 2011 the Commission convened a directions conference; and 
WHEREAS following the conference the application was set down for hearing and determination on 2, 3, 4 and 5 May 2011; and 
WHEREAS on 6 April 2011 the respondent’s representative advised the Commission that the parties had reached an agreement to 
settle the matter; and 
WHEREAS on 11 April 2011 the parties filed a Minute of Consent Orders in respect of the application seeking that the application 
be dismissed with no order as to costs and for the hearing to be vacated; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders: 

1. THAT the hearing of application B 147 of 2009 scheduled for 2, 3, 4 and 5 May 2011 is vacated. 
2. THAT the summonses to witness to Alison Noakes, Justin Bishop, William Crappsley, Karen Galloway and 

Elizabeth Dawson lodged in the Commission on 29 March 2011 by the respondent be and are hereby set aside. 
3. THAT this application otherwise be, and is hereby dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2011 WAIRC 00298 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL DANIEL KELLY 
APPLICANT 

-v- 
VINUS VITA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S B 148 OF 2009 
CITATION NO. 2011 WAIRC 00298 
 

Result Dismissed 
Representation 
Applicant Mr S Kemp (of counsel) and Ms R Seabrook (of counsel) 
Respondent Mr C Garvey (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 21 September 2009 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the respondent was given time to get further instructions and to provide 
documentation to the applicant; and 
WHEREAS by letter dated 15 October 2009 the respondent raised an issue about the Commission’s jurisdiction to deal with this 
matter as it claimed that the applicant’s salary was above the prescribed amount for the purposes of the Act; and 
WHEREAS on 9 November 2009 the Commission wrote to the applicant about the status of the matter and the applicant’s 
intentions with respect to the application; and 
WHEREAS on 13 November 2009 the applicant wrote to the Commission requesting further time for the parties to have 
discussions in relation to the matter and the matter was adjourned for a further four weeks; and 
WHEREAS on 16 December 2009, at the request of the applicant and with the consent of the respondent, the Commission 
adjourned the matter pending the outcome of proceedings in the Supreme Court; and 
WHEREAS between 16 December 2009 and 13 August 2010 the parties provided updates to the Commission on the progress of the 
Supreme Court matter; and 
WHEREAS on 8 November 2010 the applicant wrote to the Commission to advise that the issues the subject of this application 
were not resolved and requested that a directions hearing be listed to progress the matter; and 
WHEREAS on 13 January 2011 the Commission convened a directions conference; and 
WHEREAS at the conference the respondent advised the Commission that it was no longer pursuing the issue of jurisdiction raised 
in its letter dated 15 October 2009; and 
WHEREAS following the conference the application was set down for hearing and determination on 2, 3, 4 and 5 May 2011; and 
WHEREAS on 6 April 2011 the respondent’s representative advised the Commission that the parties had reached an agreement to 
settle the matter; and 
WHEREAS on 11 April 2011 the parties filed a Minute of Consent Orders in respect of the application seeking that the application 
be dismissed with no order as to costs and for the hearing to be vacated; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders: 

1. THAT the hearing of application B 148 of 2009 scheduled for 2, 3, 4 and 5 May 2011 is vacated. 
2. THAT the summonses to witness to Alison Noakes, Justin Bishop, William Crappsley, Karen Galloway and 

Elizabeth Dawson lodged in the Commission on 29 March 2011 by the respondent be and are hereby set aside. 
3. THAT this application otherwise be, and is hereby dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2011 WAIRC 00294 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DYLAN MADDAMS 
APPLICANT 

-v- 
KELVIN A PARKER  
PRESTIGE SUNROOFS (WA) 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S U 205 OF 2010 
CITATION NO. 2011 WAIRC 00294 
 

Result Application discontinued 
Representation 
Applicant Ms D Maddams  
Respondent Mr K Parker 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 17 February 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 28 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00324 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR KELVIN JOHN MATTHEWS 
APPLICANT 

-v- 
SHIRE OF SHARK BAY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 5 MAY 2011 
FILE NO/S B 20 OF 2011 
CITATION NO. 2011 WAIRC 00324 
 

Result Discontinued 
Representation 
Applicant Ms P Byrne (as agent) 
Respondent Mr M Fitz Gerald (as agent) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 11 March 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
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WHEREAS the respondent does not object to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00302 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNE POMERY 
APPLICANT 

-v- 
GUMALA ABORIGINAL COPORATION (GAC) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S U 25 OF 2011 
CITATION NO. 2011 WAIRC 00302 
 

Result Discontinued 
Representation 
Applicant On her own behalf 
Respondent Mr R Grayden 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 8 April 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 11 April 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00295 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EILEEN TAYLOR 
APPLICANT 

-v- 
DERBAL YERRIGAN HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 19 APRIL 2011 
FILE NO/S U 28 OF 2011 
CITATION NO. 2011 WAIRC 00295 
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Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 

WHEREAS the application was lodged out of time; and 

WHEREAS on 14 April 2011 the Commission set down a conference for the purpose of scheduling a hearing with respect to the 
application being lodged out of time and/or conciliation if the respondent consented; and 

WHEREAS on 8 April 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 

WHEREAS on 13 April 2011 the respondent consented to the matter being discontinued; and 

WHEREAS on 13 April 2011 the conference was vacated; 

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2011 WAIRC 00288 
DISPUTE RE CONDITIONS OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY (PTA) 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 15 APRIL 2011 
FILE NO/S C 11 OF 2011 
CITATION NO. 2011 WAIRC 00288 
 

Result Application Discontinued 
Representation 
Applicant Mr R Farrell 
Respondent Mr G Ferguson 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 

2010 WAIRC 00055 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHARLIE MARSHALL 
APPLICANT 

-v- 
CITY OF WANNEROO 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 10 FEBRUARY 2010 
FILE NO. U 6 OF 2010 
CITATION NO. 2010 WAIRC 00055 
 

Result Direction issued 
Representation  
Applicant Mr K Trainer as agent 
Respondent Mr S White as agent 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr S White as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT evidence in this matter the adduced by way of signed witness statements which will stand as the 
evidence of the maker.  Evidence other than that contained in the witness statements may only be adduced by 
leave of the Commission. 

(2) THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely 
no later than 7 days prior to the date of hearing. 

(3) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the 
purposes of cross-examination no later than 3 days prior to the date of hearing. 

(4) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 
which they intend to rely no later than 3 days prior to the date of hearing. 

(5) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00325 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VICKY MARIA MOORE 
APPLICANT 

-v- 
THE LIBERAL PARTY OF AUSTRALIA (WA DIVISION) INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 5 MAY 2011 
FILE NO/S U 29 OF 2011 
CITATION NO. 2011 WAIRC 00325 
 

Result Extension of time granted for respondent to file answering statement 
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Order 
WHEREAS an application was lodged in the Commission pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 on 
25 February 2011;  

AND WHEREAS service of this application was effected on 13 April 2011; 

AND WHEREAS on 2 May 2011 the respondent requested an extension of 14 days in which to file its answering statement; 

AND WHEREAS on 4 May 2011 the applicant advised she neither consents nor objects to this request; 

AND WHEREAS the Commission considers it is fair and just to grant this request; 

NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under Regulation 36 of the Industrial Relations 
Commission Regulations 2005 hereby order – 

 THAT the time for the respondent to file an answering statement in this application be extended to Monday, 16 May 
2011. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Public Transport 
Authority 
(Transwa) 
Enterprise 
Agreement 2011 
AG 7/2011 

(Not 
applicable) 

the Public Transport 
Authority of Western 
Australia 

Australian Rail Tram 
and Bus Industry 
Union of Employees 
Western Australian 
Branch 

Commissioner S J 
Kenner 

Agreement 
registered 

Regent College 
Inc (Enterprise 
Bargaining) 
Agreement 2010 
AG 8/2011 

(Not 
applicable) 

The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Regent College Inc. 
and The Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

(Not applicable) Chief 
Commissioner A 
R Beech 

Agreement 
registered 

Rangers (National 
Parks) General 
Agreement 2011 
AG 9/2011 

(Not 
applicable) 

The Director General 
of the Department of 
Environment and 
Conservation 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Commissioner S 
M Mayman 

Agreement 
registered 

WA - LHMU - 
Enrolled Nurses, 
Assistants in 
Nursing, 
Aboriginal and 
Ethnic Health 
Workers Industrial 
Agreement 2011 
AG 10/2011 

(Not 
applicable) 

The Minister for 
Health in his 
incorporated capacity 
under s.7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the Hospitals 
fomerly comprised in 
the Metropolitan 
Health Service Board, 
the Peel 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Commissioner J L 
Harrison 

Agreeement 
registered 
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NOTICES—Appointments— 

2011 WAIRC 00318 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner JL Harrison to be an additional Public Service Arbitrator for a period of one year from the 2nd day of May, 2011. 
Dated the 20th day of April, 2011. 

 
CHIEF COMMISSIONER A.R. BEECH 

 

NOTICES—Cancellation of Awards/Agreements/Respondents—under 
Section 47— 

2011 WAIRC 00317 
NOTICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends, by order, to 
cancel the following award, namely the -  

 Graylands Selby-Lemnos and Special Care Health Services Award 1999 

on the grounds that there are no longer any persons employed under the award. 

Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 

Please quote APPL 154/2010 on all correspondence. 

Dated this 29th day of April 2011 
(Sgd.)  J SPURLING, 

[L.S.] Registrar. 

 

PUBLIC SERVICE APPEAL BOARD— 
2010 WAIRC 00256 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DONNA COLLARD 

APPELLANT 
-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR G TOWNSING - BOARD MEMBER 
 MR P WISHART - BOARD MEMBER 
DATE MONDAY, 10 MAY 2010 
FILE NO PSAB 2 OF 2010 
CITATION NO. 2010 WAIRC 00256 
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Result Order and directions issued 
Representation 
Appellant In person 
Respondent Ms M Rinaldi 
 

Order 
HAVING heard Ms D Collard in person and Ms M Rinaldi on behalf of the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby: 

1. ORDERS that the notice of application be amended to delete the named respondent and insert in lieu thereof the 
name “Department of Education”. 

2. DIRECTS that the respondent file and serve upon the appellant any signed witness statements upon which it intends 
to rely no later than 14 days prior to the date of hearing. 

3. DIRECTS that the respondent file and serve upon the appellant an outline of submissions no later than three days 
prior to the date of hearing. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 
 

 

2011 WAIRC 00311 
APPEAL AGAINST THE DECISION MADE ON 30 MARCH 2010 RELATING TO TERMINATION OF 

EMPLOYMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR RAFIC SAID 
APPELLANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS HEALTH 
SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS A SPAZIANI - BOARD MEMBER 
 MR M SWINBOURN - BOARD MEMBER 
HEARD WEDNESDAY, 24 NOVEMBER 2010, TUESDAY, 8 FEBRUARY 2011, WEDNESDAY, 9 

FEBRUARY 2011 
WRITTEN  
SUBMISSIONS 23 FEBRUARY 2011, 9 MARCH 2011 AND 15 MARCH 2011 
DELIVERED THURSDAY, 28 APRIL 2011 
FILE NO. PSAB 6 OF 2010  
CITATION NO. 2011 WAIRC 00311 
 

CatchWords Industrial Law (WA) – Appeal to Public Service Appeal Board – Determination to terminate 
employment – Misconduct – Salary packaging – Meal Entertainment Benefits – Duplication of 
receipts – Whether employee incurred the expenses claimed – Whether allegations required specific 
questions – Denial of natural justice – Comparative treatment of other employees 

Result Appeal dismissed 
Representation  
Appellant Mr K Trainer as agent 
Respondent Mr D Matthews of counsel 
 

Reasons for Decision 
ACTING SENIOR COMMISSIONER P E SCOTT AND MS A SPAZIANI: 
1 Mr Rafic Said, the appellant, appeals against the respondent’s decision of 26 March 2010 to dismiss him, with four weeks’ pay 

in lieu of notice.   
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2 The Public Service Appeal Board (the Board) heard evidence from Tamara Jade Leslie, the respondent’s Senior Industrial 
Relations Consultant for Health Industrial Relations Service, who was the industrial relations liaison with corporate 
governance personnel conducting investigations into alleged misconduct by a number of the respondent’s employees including 
Mr Said, and from Mr Said.   

Background 
3 Until his dismissal, Mr Said had been employed by the respondent for 18 years and had an unblemished record.  At the time of 

dismissal he was a Senior Reporting Officer, Health Corporate Network, Level 7.  The role he performed was part of a “cross-
functional reporting team” dealing with “complex HR reporting activities” (exhibit 1, 144).  Mr Said’s dismissal was due to his 
having been found to have “committed acts of serious misconduct in that (he) made improper use of the meal entertainment 
reimbursement process” (exhibit 1, 112). 

The Meals Entertainment Reimbursement Process 
4 In 1998, the respondent made available to certain of his staff a salary sacrifice arrangement whereby employees could arrange, 

through a service provider engaged by the respondent, to have a portion of salary set aside from which expenses could be 
deducted from pre-tax income, thus increasing the employee’s benefits from salary.  Mr Said participated in that scheme from 
its inception, when he used the arrangement for, amongst other things, mortgage payments and a car lease.  

5 In 2004, the scheme was expanded to include what is referred to as meal entertainment expenses, whereby an employee could 
spend salary on restaurant meals and similar expenses and be reimbursed for that expenditure from pre-tax salary.  The 
arrangement allowed for the employee to participate in the system by signing up with one of the two employer-engaged service 
providers, SmartSalary or Paradigm.  The employee would have a certain amount of salary set aside for the scheme and make 
claims against it by submitting a claim form supported by receipts for expenses incurred such as for a meal at a restaurant.  The 
scheme required that the employee actually incur the expense (exhibit 1, 140).   

6 Claims could be lodged electronically.  This meant that original receipts were photocopied or scanned by the employee and 
forwarded with the claim form via email or facsimile transmission to the provider.  The employee retained the original receipt 
and claim form. 

7 The evidence demonstrates that at the height of the scheme’s usage, up to 8,000 employees were utilising it and setting aside 
$2.5 million each fortnight.  There was no cross-checking of claims made to ensure that more than one employee was not 
claiming the same expenditure or making a claim utilising the same receipt.  The difficulty in checking the validity of claims 
was increased by the fact that there were two providers and employees could be members of either scheme. 

8 In October 2008, an employee of SmartSalary received a faxed claim from an employee and within a short time received 
another claim from a different employee.  The person happened to notice that the same receipt was used to support the claims 
of the two separate employees, each claiming to have made the expenditure the subject of the receipt.  The two employees 
concerned were interviewed and they claimed that the practice of employees claiming the same expenditure or sharing receipts 
was not limited to them.  

9 An investigation was then conducted in respect of a sample of employees for a three month period of claims.  This disclosed a 
number of irregular claims and a further investigation was then conducted.   

10 As a consequence, a total of 253 employees faced allegations of improper use of the system by a number of different means.   
11 When it became evident that there had been abuse of the system, by letter dated 20 November 2008, the Director General 

wrote to staff advising, amongst other things, that: 
“It has become evident that some WA Health employees have been making improper, fraudulent or dishonest claims to 
obtain meal entertainment benefits.  These claims involve the alteration, duplication, exchange or collection of meal 
receipts to claim reimbursement for meals that were not purchased by the employee. 
Following the detection of this dishonest practice by both the WA Health salary packaging providers (SmartSalary and 
Paradigm), a new requirement to provide original receipts was introduced at the Department of Health’s direction with 
effect from 31 October 2008.  Additional measures will shortly be introduced to increase integrity in the claims and 
reimbursement process and to make the detection of fraudulent claims easier. 
Given the serious nature of this conduct, a number of external agencies including the Corruption and Crime Commission 
(“the CCC”), the Australian Taxation Office (“the ATO”) and the WA Police have been informed.  A thorough audit and 
investigation of suspect claims is underway. 
I would caution all staff that making fraudulent claims to avoid paying tax is a serious offence, and will result in penalties 
and possible criminal prosecution.  This behaviour (when related to an employer provided benefit) is also a breach of the 
Public Sector Code of Ethics and the WA Health Code of Conduct and will result in disciplinary action.  
You are also reminded of the need to retain all of your relevant records for tax purposes (including receipts).  If you are 
unable to provide documents in support of amounts you have claimed to the ATO, you may be required to pay additional 
tax.  As meal receipts must now be forwarded to Paradigm or SmartSalary, you should make a copy before submitting 
them” (exhibit 1, 2).  

Allegations Against Mr Said 
12 By letter dated 19 May 2009, the respondent wrote to Mr Said notifying him that the respondent suspected he may have 

misconducted himself in his use of the salary packaging arrangements.  The particular misconduct was alleged as being: 
“1.  On or about the dates set out in column 1 of Table 1 (attached), you claimed reimbursement for meals 

entertainment expenses when you had already claimed reimbursement for these expenses.  Column 2 shows a 
previous occasion when you claimed reimbursement for these expenses. 
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It is alleged that each claim made by you listed in Column 1 of Table 1 is a separate act of misconduct. 
A copy of each claim with receipts attached listed in Table 1 is attached (Attachment 1).  

2.  In relation to the claims set out in Table 2 (attached), you made improper use of the meals entertainment 
reimbursement process in that you made a claim where more than one person made a claim using the same receipt 
or a copy thereof.   

 It is alleged that each claim made by you listed in Column 1 of Table 2 is a separate act of misconduct.  
 A copy of each of your claims with receipts attached, together with copies of receipts from the claims submitted 

by the other employees listed in Table 2, is attached (Attachment 2).” 
13 The letter then advised Mr Said that he had an “opportunity to submit an explanation in relation to the suspected acts of 

misconduct”, and of what options were then available to the respondent including to take no further action, to propose to take 
disciplinary action including termination, in which case Mr Said would have an opportunity to comment, or to further 
investigate (exhibit 1, 4).  

14 Attached to the letter were two tables setting out the incidents concerned:  
TABLE 1 

RAFIC SAID 
Duplicates 

Date of 
claim 

Date of 
Previous 

Claim 

SmartSalary 
Claim Reference 

No. 

Establishment Date of Receipt Time of 
Receipt 

Value  of 
Receipt 

 23/09/2008 383360 Sassellas Tavern 
City Arcade 

07/08/2008 12:23:00 $29.90 

02/10/2008  390077 Sassellas Tavern 
City Arcade 

07/08/2008 12:23:00 $29.90 

TABLE 2 
RAFIC SAID 
Sharing with Nathan Maher 

Date of 
Your Claim 

Date of 
Other Claim 

SmartSalary 
Claim 
Reference No. 

Establishment Date of 
Receipt 

Time of 
Receipt 

Value  of 
Receipt 

Claim 
Ref. 

Claimant’s 
Name 

20/08/2008  367157 The Greenwood 11/08/2008 21:08:00 $205.30 Debit 
card 

Rafic Said 

 01/10/2008 386284 The Greenwood 11/08/2008 21:05:00 $205.30  Nathan 
Maher 

15 Also attached were copies of the Meal Entertainment Application and Claim Forms used by Mr Said along with copies of the 
receipts which he had submitted in respect of those claims, as well as copies of the corresponding receipts of other employees.  

16 Mr Said provided a response to the respondent in a letter dated 27 May 2009, in the following terms, formal parts omitted: 
“PRIVATE AND CONFIDENTIAL 
RE: NOTIFICATION OF MISCONDUCT 
I refer to your letter to me dated 19 May 2009.  I respectfully deny the allegations made against me for the following 
reasons. 
Allegation 1: Claim smart salary reference 383360 and 390077 Duplicate claim 

In relation to the duplicate claims above, although the venue (Sassellas) was listed on claim 833360, a $0 amount was 
claimed against it.  Having realised that at a later date the amount on the receipt ($29.90) was claimed with the next claim 
(390077).  At no stage (sic) I claimed twice, nor (sic) I received more than one reimbursement against that claim.  A 
simple check by the auditing person would have cleared the matter.  

Allegation 2: Claim smart salary reference 367157 double up with Nathan Maher  

In relation to the duplicate claim with Mr Nathan Maher I can confirm that I am in possession of an original receipt 
provided by the venue attended, plus the credit card statement confirming the payment.  To the best of my knowledge I 
was the only person making a claim.  

The receipt that I have in my possession is original and does not carry an indication that it is a copy nor is it a replica of 
another receipt.  The document lodged by Mr Maher, which you gave me a copy of, carry (sic) a different time stamp and 
it is a different document than the one presented by me. 

Mr Maher and I are work colleagues and have attended many eligible meal entertainment venues in the company of 
others.  Greenwood Hotel is one of the venues we frequent often.  I am aware that Mr Maher and I utilise the services of 
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the same salary packaging provider and I am fully aware that the submission of a previously claimed receipt would easily 
have been identified by the packaging provider and would also jeopardise my own claim.  

I can think of many reasons why we had 2 original receipts with 2 different time stamp (sic), these could include, but may 
not be limited to, such circumstances such as: 

a) Greenwood Hotel, when splitting the bill, will give each member the same copy of the receipt with different 
percentage, eg 50% each.  In this case The Greenwood might’ve given a 100% receipt to each one of us.  I can present 
receipts from other functions supporting this theory. 

b) We both genuinely believed, when lodging the claim, that we have paid for this function.  

The two documents in question are not the same and certainly are not the “same receipt” as alleged.  Look at them 
carefully.  The document shown on the page under my name is a receipt: it shows an amount paid with a time stamp 
9:08PM.  Whereas, the document shown on the page under the name of “Nathan Maher” is not a receipt it is a bill with a 
time stamp 9:05PM: it is designed completely differently.  They are different and in no way could be said to be the 
“same”.  The differences are I suggest, sufficient to call into question the quality of the allegation against me. 

The main issue is whether I, duplicated, reproduced or exchanged the receipt, and as far as I am concerned, I dined at a 
venue, I paid the bill using my credit card and then submitted a salary packaging claim.  Not at any stage (sic) an 
impropriety or attempt to defraud has been committed.   

Conclusion 

I tried to maintain a very detailed and accurate record keeping system for my salary packaging claims.  I have at all times 
ensured that, to the best of my knowledge, any claim for meal entertainment reimbursement is true and correct. 

At no stage, knowingly, (sic) submitted a claim that I am not entitled for or shared, exchanged or duplicated my receipts. 

What was submitted by other people, I have no knowledge or control over. 

Being dragged from my desk in front of my work colleagues, and escorted off the premises was the most humiliating and 
degrading thing I ever went through in my life.  Presumed guilty until proven innocent is the new world order I have to 
get use to. 

I hope I have been able to provide sufficient information to address the 2 allegations levelled against me, and permit you 
to make an informed decision about how to proceed. 

I would respectfully request that a matter be dealt with swiftly, and if you require more information or you like to arrange 
a meeting to present further evidence, I can be contacted on 0404894104” (exhibit 1, 23). 

17 The respondent investigated the situation and was satisfied with Mr Said’s response.  Accordingly a letter dated 4 June 2009 
was sent to Mr Said to the effect that the respondent found no misconduct on his part and no further action would be taken in 
relation to the allegations put to him (exhibit 1, 33).  

18 Subsequently, by letter dated 8 January 2010, the respondent again alleged that Mr Said had committed acts of misconduct 
(exhibit 1, 34).  This letter was, for present purposes, in almost identical terms as the previous letter dated 19 May 2009, and 
required a response within five working days.  

19 Attached to this letter were two tables setting out the incidents concerned, in the following terms: 
TABLE 1 

RAFIC SAID 
Duplicates 

Date of claim Date of Previous 
Claim 

SmartSalary 
Claim 

Reference No. 

Establishment Date of 
Receipt 

Value of Receipt 

 10/12/2007 236743 Perth Noodle 
Wok 

18/11/2007 $17.60 

21/12/2007  243978 Perth Noodle 
Wok 

18/11/2007 $17.60 

 04/02/2008 263234 Red Rooster 26/10/2007 $26.75 

21/04/2008  308656 Red Rooster 26/10/2007 $26.75 

 23/09/2008 383360 Sassellas 
Tavern City 

Arcade 

07/08/2008 $29.90 

02/10/2008  390077 Sassellas 
Tavern City 

Arcade 

07/08/2008 $29.90 
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TABLE 2 
RAFIC SAID 
Sharing 

Date of 
Your Claim 

Date of  
Other Claim 

Claimant’s Name SmartSalary 
Claim  Ref 

No. 

Establishment Date of  
Receipt 

Value of 
Receipt 

10/09/2007  Rafic Said 199531 Sizzler 09/09/2007 $76.70 

 03/03/2008 Nathan Maher 281197 Sizzler 09/09/2007 $76.70 

19/11/2007  Rafic Said 226275 Wild Fig Cafe 11/11/2007 $271.40 

 12/12/2007 Ian Male 237623 Wild Fig Cafe 11/11/2007 $271.40 

21/12/2007  Rafic Said 243978 Miss Maud 19/12/2007 $180.00 

 18/01/2008 Kevin Knighton 255151 Miss Maud 19/12/2007 $180.00 

 04/03/2008 Kevin Knighton 280951 Miss Maud 01/03/2008 $160.00 

 10/03/2008 John Morris  Miss Maud  $160.00 

19/03/2008  Rafic Said 290023 Miss Maud 01/03/2008 $160.00 

 03/04/2008 Natalie Aukim  Miss Maud 01/03/2008 $160.00 

19/05/2008  Rafic Said 321333 Miss Maud 02/05/2008 $67.75 

 05/09/2008 Glenn Garbin  Miss Maud 02/05/2008 $67.75 

19/05/2008  Rafic Said 321333 Miss Maud 02/05/2008 $73.20 

 09/07/2008 Glenn Garbin  Miss Maud 02/05/2008 $73.20 

 02/05/2008 Natalie Aukim  Miss Maud 02/05/2008 $73.20 

17/06/2008  Rafic Said 335639 Red Rooster 27/01/2008 $159.00 

 13/06/2008 Nathan Maher 334223 Red Rooster 27/01/2008 $159.00 

20 Also attached were Attachments 1 and 2 which contained copies of various invoices and claim forms the subject of those 
claims along with copies of the corresponding receipts of other employees.    

21 In response to these allegations, Mr Said forwarded the following letter to the Director General dated 14 January 2010, formal 
parts omitted: 

RE: NOTIFICATION OF MISCONDUCT 
I refer to your letter to me dated 8 Jan 2010. I respectfully deny the allegations made against me for the following reasons.  
Allegation 1: Duplicates (3 separate items) 
 Perth Noodle Wok and Red Rooster: Those 2 claims were a genuine mistake. The mistake is mine.. (sic)  It 

appears I have inadvertently claimed twice and I apologise for that. The claims were short period of time apart (11 
days and 6 weeks) and they are for a small amount of money ($17.60 and $26.75) and constitute only one erroneous 
claim made out of many hundreds of valid claims. I apologise for this oversight. 

 This error is no different to the error made by your investigative team with Sassellas below.  
 Sassellas: This allegation was presented to me in May 2009, and I responded to it in my letter to the Director 

General dated 27 May 2009, who subsequently cleared me of any misconduct in his letter to me dated 4th June 2009. 
My response was: “although the venue (Sassellas) was listed on claim 383360, a $0 amount was claimed against it. 
Having realised that at a later date the amount on the receipt ($29.90) was claimed with the next claim (390077). At 
no stage I claimed twice, nor I received more than one reimbursement against that claim. A simple check by the 
auditing person would have cleared the matter.. (sic)”  Please see Attachment 1.  

Allegation 2: Sharing (7 separate items) 
 Sizzler duplicate claim with Mr Nathan Maher I can confirm that I am in possession of an original receipt 

provided by the venue attended, plus the credit card statement confirming the payment (Please see Attachment 2). To 
the best of my knowledge I was the only person making a claim. 

 The receipt that I have in my possession, although faded and almost unreadable, is original and does not carry an 
indication that it is a copy nor is it a replica of another receipt. 

 Mr Maher and I are work colleagues and have attended many eligible meal entertainment venues in the company of 
others.  Sizzler is one of the venues we frequent often.  I am aware that Mr Maher and I utilise the services of the 
same salary packaging provider and I am fully aware that that (sic) the submission of a previously claimed receipt 
would easily have been identified by the packaging provider and would also jeopardise my own claim.  

 Wild Fig Café Claim duplicate with Mr Ian Male I can confirm (and prove further if required 1 (sic)) that on that 
date I dined with Mr Male at the venue and paid my money at that venue.  I remember the Breakfast, on a hot day 
with 1000’s of flies. Many people were present, the venue full (we had to wait for our table). That wasn’t a fictitious 
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event. However, I cannot find the original receipt, which I might have sent in with my claim. As far as I am 
concerned I was the only one claiming. One thing I can confirm that no illegal, fraudulent or deceitful activities took 
place. 

 Miss Maud (All allegations) I can confirm that I dined at the venue, I paid my money at the venue and I’m in 
possession of all original receipts (not a photocopy or a duplicate). As to the explanation why others claimed the 
same receipt the answer could be very simple. At Miss Maud if 10 people dined there, and the total bill was $1000, 
and they wish to split the bill, Miss Maud will print 10 copies of $100 to each one of their patrons. Some of whom 
might go ahead and claim it with their salary packaging. The receipts are the same, but it is only for the portion paid 
by the patron. This practice is common and available right now at Miss Maud and other venues, and I can prove it at 
a date and time of your choosing. There is no intention to defraud, mislead or to claim what I am not rightly entitled 
to claim. At no stage did I copy, duplicate, pass on, and or shared my receipt with anyone, nor did I receive original 
or copied receipts from anyone. In particular you will notice that claims I made were in most cases first in time. 

 Red Rooster duplicate claim with Mr Nathan Maher I can confirm that I am in possession of an original receipt 
(not a photocopy or a duplicate) provided by the venue attended, to the best of my knowledge I was the only person 
making the claim. 

The main issue is whether I, duplicated, reproduced, fabricated or exchanged the receipt, and as far as I am concerned, I 
dined at venues, I paid the bill (sometimes using my credit card) and then submitted a salary packaging claim, complying 
with all the requirements in place at the time. Not at any stage an impropriety or attempt to defraud has been committed.  
As you can see from the spread of allegations above there is no evidence of systematic of deliberate attempt to commit an 
illegal act. If you have any doubts on anyone of those events, it cannot be seen other than an honest and genuine mistake 
or oversight (sic) 

Conclusion 

I tried to maintain a very detailed and accurate record keeping system for my salary packaging claims.  I have at all times 
ensured that, to the best of my knowledge, any claim for meal entertainment reimbursement is true and correct.  

At no stage, (sic) knowingly, submitted a claim that I am not entitled for or shared, exchanged or duplicated my receipts. 

What was submitted by other people, I have no knowledge of or control over. 

Once again I am presumed guilty until I prove my innocence which goes against natural justice principles. 

I hope I have been able to provide sufficient information to address the allegations levelled against me, and permit you to 
make an informed decision about how to proceed. 

I would respectfully request that a matter be dealt with swiftly, and if you require more information or you like to arrange 
a meeting to present further evidence, I Can (sic) be contacted on 0404894104” (exhibit 1, 103). 

22 By letter dated 13 March 2010 the Director General notified Mr Said that he had considered the evidence and had found that 
Mr Said had committed acts of serious misconduct in respect of each claim made by him in Table 2 and indicated his 
provisional decision to terminate Mr Said’s employment.  He invited Mr Said to make a written representation on that 
provisional decision including whether any termination ought to be with or without notice.  

23 Table 2, representing those claims which resulted in the finding of misconduct was in the same terms as Table 2 attached to the 
letter of 8 January 2010 which set out the allegations of misconduct. 

24 Due to issues associated with his health, Mr Said sought and was granted extensions of time for his response.  He provided two 
responses.  The first advised the respondent of an application made by the Health Services Union to the Commission seeking a 
conference and stating that accordingly it would be inappropriate for him to respond until the application had been determined 
(exhibit 1, 119).   

25 Mr Said subsequently provided the following undated response: 

“RE: DISCIPLINARY ACTION 

I refer to previous correspondence and in particular your letter to me dated 13 March 2010. Your letter and subsequent 
correspondence invited me to respond to you on the matters raised in your l3 March letter. 

In my original reply to you dated 13 January 2010 in regards to the allegations levelled against me, I stated that at no 
stage have I duplicated, reproduced, passed on, fabricated, altered or exchanged any receipts. 

I restate my position and maintain that at no stage did I knowingly or intently commit any act which can be classified as 
illegal or fraudulent. I may have done a few things which now, with the benefit of hindsight, I would not do again. 
However, I can assure you that what others would perceive as misconduct and intent to defraud is nothing more than bad 
judgement, sloppy clerical work, bad quality assurance on my behalf and I regret that these instances to have ever 
occurred and I apologise for it. 

I have sought to refund the value of any benefit gained to the Australian Taxation Office for the few specific instances 
where it is clear that an unintentional duplication has occurred. 

In making your decision I urge that you consider my eighteen years of exemplary service to the Department of Health and 
to the public service, capped with letters of recognition and selfless acts towards my employer and colleagues. I have 
always maintained a professional and honest approach to my work where ever that has been and can honestly say that 
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these acts are honest mistakes with absolute (sic) no intention to defraud the system. I urge you to consider the impact of 
whichever decision you take and the effect this will have on me personally, to my family and to my work colleagues. 

On that basis I respectfully leave the decision in your hands, and seek your compassion, and your understanding when 
making this decision” (exhibit 1, 120).  

26 On 26 March 2010 the Director General wrote to Mr Said notifying him that he had considered Mr Said’s submission and had 
decided to terminate his employment with four weeks’ pay in lieu of notice (exhibit 1, 121).  

27 Mr Said was one of the 17 employees whose employment was terminated by the respondent.  Mr Said is not subject to the 
disciplinary processes set out in the Public Sector Management Act 1994 (WA) (the Act) and so the penalties available to the 
employer were those set out in the Award being limited to either a reprimand or dismissal. 

28 As at 4 February 2011, of the 253 employees who had faced allegations of improper use of the system, a total of 126 
employees had no further action taken against them; 20 employees had their benefits removed and a warning issued; 23 had a 
warning issued; 17 were dismissed and 66 cases were unresolved due to employees’ employment ceasing in circumstances 
which included the employee resigning during the investigation process or their contracts having expired (exhibit 1, 141).  

The Decision-Making Process Regarding Penalty 

29 Ms Leslie gave evidence that the process of decision-making about what was to happen in respect of each employee found to 
have misconducted themselves by abuse of the system involved a consideration of each case on its merits including: 

• The seriousness of the conduct including the number of claims and the amount of money involved in the breaches.   

• The amount of money was not an issue of absolute dollar value, but was considered by reference to factors such as 
whether it was a small or large portion of salary. 

• Whether the expenditure was part of a pattern, for example a higher income earner who regularly claimed for meals 
at a range of high cost restaurants would not be considered more culpable than a lower income earner utilising 
lower cost restaurants.  

• The explanations for the breaches including whether it was a genuine mistake, whether the employee had made 
enquiries of superior officers or of the provider and been reassured that what they were doing was correct.  

• The openness and frankness with which the explanation was made. 

• Whether the employee admitted to the misconduct, and at what stage the admission was made. 

• Whether the employee volunteered to rectify the situation. 

• Whether the employee expressed an apology and the nature of the apology. 

• Whether the employee appeared to be genuinely attempting to rebuild the trust in the employment relationship 
which had been damaged by the breach.   

Grounds of Appeal 

30 The first issue raised by Mr Said is that he has admitted that the claims referred to in Table 1 were made in error, he 
acknowledged this in his explanation, apologised for the error and the respondent appears to have accepted this.  

31 However Mr Said claims that the respondent did not at any time put to him that he had not actually incurred the expenses 
claimed by reference to Table 2 even though that was what it found.  He says that the issue put to him was whether he had 
“claimed where more than one person made a claim using the same receipt”, and that this is what he answered.  He says the 
question ought to have been put to him about whether he had actually incurred the expense claimed. 

32 Alternatively, Mr Said claims that he was entitled to construe the allegations in Table 2 as being of fraudulent receipt 
duplication, as this is the way he had treated the allegations of the same nature in the first round of allegations made against 
him, when his explanation was accepted.  A fair process would have provided him with an opportunity to answer the question 
of whether he had incurred the expenditure claimed.  

33 In closing submissions, Mr Said also says that it is appropriate to examine the general approach taken by the respondent when 
putting allegations to employees.  That approach was that there were generally three types of allegations.  The first, as in 
Mr Said’s case, set out in Table 1, that certain expenses were claimed more than once.  The second, set out in Table 2, were 
claims where more than one person made a claim using the same receipt.  This also applied to Mr Said.  The third type, set out 
in Table 3, included allegations which did not fall within the first two categories, and in particular, where it was alleged that 
the employee did not incur the expenses.  No such allegation was put to Mr Said.  Accordingly the appellant says he answered 
the allegations put to him in Tables 1 and 2, but it was not put to him that he had not incurred the expenditure claimed.  As it 
was not put, he was not required to specifically address that question, he was disadvantaged and the process denied him natural 
justice.  

Consideration 

Misconduct and Whether Allegations Properly Put 

34 Hearings before the Board are de novo.  Therefore, it is important to examine what was put to Mr Said by the respondent in the 
allegations put to him, his response and his further explanations to the Board.  The Board is then to decide the issue. 

35 In respect of those claims made by Mr Said which resulted in the respondent finding him to have misconducted himself  the 
issue was put to Mr Said in the introductory paragraph of the letter of 8 January 2010 that he “may have committed acts of 
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misconduct in connection with (his) salary packaging arrangement with (his) employer”, and in particular, in respect of 
Table 2, that: 

“… you made improper use of the meal entertainment reimbursement process in that you made a claim where more than 
one person made a claim using the same receipt” (exhibit 1, 34). 

36 Mr Said was invited to provide an explanation.  No specific questions were asked, except for him to explain how this had come 
about.  Mr Said’s explanations were that: 

1. He had the original receipt provided by the venue; 

2. He had the credit card statement confirming payment was made by him;  

3. In respect of the Wild Fig Café:  

a) he dined there on the date of the receipt with Mr Male;  

b) he “paid (his) money at that venue”;  

c) he gave a description of the circumstances; 

d) he asserted that it was not a fictitious event; 

e) he cannot find the original receipt; 

f) he believed he was the only one claiming; and 

g) he had done nothing illegal, fraudulent or deceitful.  

4. In respect of the various Miss Maud claims: 

a) he dined at the venue; 

b) he paid his money at the venue; 

c) he was in possession of all original receipts; and 

d) he offered conjecture as to why others might have claimed the same receipts by way of them splitting 
the bill.  The example he gave was of 10 people dining, the bill of $1,000 being split between the 10, 
and Miss Maud printing out 10 receipts for $100 each.  Each receipt “is only for the portion paid by 
the patron”.  

5. In respect of the Red Rooster duplicate claim: 

a) he was in possession of the original receipt provided by the venue attended;  

b) to the best of his knowledge he was the only one making this claim.  

37 He then reframed the issue, put to him in the terms set out above, to be whether he had duplicated, reproduced, fabricated or 
exchanged the receipt.  He claimed again to have dined at the venues, paid the bill, and then submitted a claim.  Although the 
question of whether he had actually incurred the expense claimed was not asked, he gave a variety of explanations which 
included answering that question. 

38 Mr Said’s explanation did not limit itself to the issue as he had reframed it, or whether he had duplicated, reproduced, 
fabricated or exchanged receipts.  He addressed other issues such as whether the event itself occurred, that he dined at the 
venue, “paid (his) money at the venue” and “I dined at the venues, I paid the bill”.  The inference was that he had personally 
expended all of the money he claimed.  He did not make any such assertion regarding the Red Rooster receipt. 

39 We do not accept the appellant’s suggestion that there were two distinct contentions and that it was necessary that the 
respondent specifically put the other contention of not having incurred the expenditure for Mr Said to answer.  In any event, 
Mr Said answered that issue.  As it turns out, he answered dishonestly.  

40 In his evidence before the Board, Mr Said explained his and other employees’ practices in making claims. 

41 In respect of a claim for expenditure at the Wild Fig Café, Mr Said said that he and Mr Ian Male took it in turns to claim for 
meals when they went out together.  It did not matter which of them had actually paid.  The cost of the meals was usually 
around the same amount and they would take it in turns as to who claimed the amount.  In this case, he and Mr Male each 
claimed on the same receipt, each thinking that it was his turn to claim (ts 77).  

42 Mr Said agreed that he knew when he put in a claim on 19 November 2007 for a meal at the Wild Fig Café on 11 November 
2007 that he had not himself incurred the expense.  When asked why his explanation to the allegation had been that he said he 
had paid his money at the venue and put in a claim he said “I never said I paid the whole amount” (ts 78).  

43 Mr Said also gave evidence of what occurred on other occasions where a larger group had gone to a restaurant for a meal.  In 
respect of the claim for $180 for a meal at Miss Maud on 19 December 2009, Mr Said gave evidence that he did not incur the 
whole amount himself.  His explanation was that he believed that there were likely to have been about 70 people in his group 
on that occasion and if, for example, three or four members of that group were going to be claiming expenses, Mr Kevin 
Knighton would collect the contributions of all of the participants, pay the bill, have it divided into three or four shares for the 
purpose of receipts being issued, the cashier would divide the total bill accordingly and issue three or four receipts to make up 
the total amount received.  Mr Knighton would then distribute the receipts to those who were going to make their claims (ts 
81 – 82).  In light of this explanation it is clear that the hypothetical example given by Mr Said in his explanation to the 
respondent in his letter of 14 January 2010 (exhibit 1, 104) of a $1,000 bill shared amongst 10 people who each expended $100 
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getting a receipt for $100 each that “(t)he receipts are the same, but it is only for the portion paid by the patron”, together with 
his assertion that “I paid my money at the venue”, was designed to mislead the respondent into believing that he claimed that 
money which he personally expended, when what he claimed was money expended by himself and others. 

44 In respect of a claim for 25 chickens purchased from Red Rooster, Mr Said said in evidence that this was for a function with 
friends and family, some associated with the football club of which Mr Said’s and Mr Maher’s sons are members, at Carine 
Open Space for an Australia Day celebration.  Under cross-examination, Mr Said said on a number of occasions that he paid 
the $159 recorded on the invoice, which invoice was also submitted by Mr Maher.  He cannot explain how Mr Maher came to 
have a copy of the invoice, which he also claimed.  He was asked whether he was swearing that he paid $159, to which he 
responded “I am under oath and I did say I had paid $159” (ts 84).  He does not believe he went to collect the chickens, but 
gave someone else the money (ts 85).  He then said “[A]nd I believe I didn’t pay for it myself, but I paid for the chicken”.  
When asked to clarify this he said “[M]eaning other people contributed to it, but I claimed the lot” … “I paid the $159, but not 
from my own pocket”.  The transcript goes on to record the following exchange between Mr Matthews for the respondent and 
Mr Said: 

“Okay. Well, that’s ridiculous?---Okay. 

What are you trying to say?  Did you pay the 159 or did you not pay the 159?---Yes, I did pay the 159. 

You’re maintaining that answer?---I’m … that’s what I’m saying. I paid 159 but the - - -  

So even though - - - ?--- - - -  money collected - - - 

Even though you didn’t go to Red Rooster and hand over any money and even though that money was other people’s 
money, you say you paid.  In what sense did you pay, Mr Said?---Okay.  The money handed over to Red Rooster was … 
came from me.  The money I gave to - - -  

Well, you might have been the last person in the chain, but you didn’t pay it, did you?---I paid … it’s no different than 
any other … like Miss Maud and things … things we’re talking about.  It’s basically money collected.  I’m not shouting 
people 25 chickens.  I don’t have that sort of money. 

Okay?---So it’s collected, $20 each or $10 each, or whatever it is, and the money given to them … the receipt came back, 
I claimed it is.  It is clear as that.  I’m not denying anything, Mr Matthews. 

Okay.  But you didn’t admit that in your letter of explanation, did you?---You didn’t ask me who paid for … that wasn’t 
allegation to me, Mr Matthews. 

Okay.  So insofar as the allegation was that you’d misused the salary packaging system, you didn’t understand that it 
wasn’t being alleged against you that you had claimed for receipts when you hadn’t incurred the expense.  You didn’t 
understand that?---My belief at the time was … and that’s probably supported by SmartSalary advertisement … is you 
submit the tax receipt and that’s what you get paid for it and that’s what I … my understanding at the time; no proof of 
payment required to keep, nothing … as long as you claim it once, you don’t pass it on, you don’t copy it, you don’t … 
things like that.  I wasn’t fully aware until all this … it’s not something we live and die for, salary packaging, before all 
this came to light.  It’s something you do, another thing.  Now, it became central stage of everything and everybody is 
aware of it.” 

45 In this case, too, Mr Said’s evidence demonstrates that he claimed money expended by himself and others.  

46 We note that although at this point Mr Said claimed he was not fully aware of the conditions for making a claim, at ts 76 he 
agreed that he knew that he was only entitled to claim a receipt if he incurred the expense relating to it.   

47 When Mr Said, through his accountant, rectified the issue with the Australian Taxation Office, he told the Australian Taxation 
Office that he made no expenditure on any of those meals and he paid all of the money back.  In his evidence he acknowledged 
that at the time he made the claims through SmartSalary, he told SmartSalary that he had incurred the whole expense on each 
of the meals.   

48 It is clear then that Mr Said has done a number of things in claiming under the salary sacrifice arrangements.  Firstly, he has 
claimed on receipts where he and another person have each claimed to have expended the amount.  Secondly, he has claimed 
expenditure as being his own when other people, including many others, have made contributions to that expenditure, such as 
the meals at Miss Maud and the purchase of the chickens from Red Rooster.  Thirdly, he has submitted claims on the basis that 
he and Mr Maher regularly shared meals whereby one or the other of them would pay for the meal but they would take it in 
turns to claim the expenditure, regardless of who had actually paid for the meal.  In this case he could not be sure that he had 
actually incurred the expense which he claimed. 

49 The information available on the SmartSalary website at around the time of Mr Said’s claims makes clear that the employee 
needs to incur the expense (exhibit 1, 143).  In submitting claims purporting to represent expenditure he had incurred when he 
had not done so, Mr Said committed misconduct.  His misconduct was exacerbated by his deliberately misleading response to 
his employer’s investigation.  

50 The allegation put to him was not that the simple fact of a number of people claiming by using the same receipt was of itself 
misconduct.  Rather, it was a statement of fact that suggested something was amiss and he was invited to provide an 
explanation.  There could be any number of explanations for this factual scenario of a number of people claiming on the same 
receipts.  Those explanations could have included error.  In Mr Said’s case, his explanations were only fully given before the 
Board, when his explanations to his employer were aimed at misleading, and were not honest and truthful.  His explanations to 
his employer when his employer put allegations to him, contained obfuscation and created deliberately misleading scenarios to 
convey a false impression that he had incurred the expenditure which he had claimed.  His evidence demonstrates that Mr Said 
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understood quite clearly what was being put to him in the allegations, notwithstanding that explicit questions were not put 
(ts 74).  

51 Mr Said avoided the obvious issue of whether he made a claim he was entitled to make.  He reframed the issue to be: 

“the main issue is whether I, duplicated, reproduced, fabricated or exchanged the receipt, and as far as I am concerned, I 
dined at venues, I paid the bill (sometimes using my credit card) and then submitted a salary packaging claim, complying 
with all the requirements in place at the time” (exhibit 1, 104).   

52 No allegation was made that he had duplicated, reproduced, fabricated or exchanged receipts.  It may be that Mr Said took 
some of this terminology from the Director General’s letter to all staff of 20 November 2008 where reference was made to “the 
alteration, duplication, exchange or collection of meal receipts” (exhibit 1, 2).  

53 In his conclusion he said “at no stage, knowingly, submitted a claim that I am not entitled for or shared, exchanged or 
duplicated my receipts” (sic).  

54 Contrary to this explanation, the explanations given in cross-examination make clear that in fact a number of the practices 
engaged in by Mr Said, whether at his own instigation or coordinated by others, meant that there was abuse of the system such 
that Mr Said shared receipts with other employees and each of them made claims for the same expenditure.  On other 
occasions he made claims for expenditure which he had not incurred and further when he was asked for an explanation by his 
employer he deliberately obfuscated and gave misleading responses.   

55 We conclude that Mr Said knew that he could only claim what he had expended (ts 75) and that his explanations were not 
reasonable, open or honest. 

Comparative Treatment  

56 Mr Said also claims he was not given equal treatment with other employees.  Mr Said made reference to the cases of a number 
of other employees reflected in exhibits 2 - 13 inclusive each of whom received a warning, and some of whom also had their 
access to the scheme withdrawn.   

57 Ms Leslie gave evidence that the question of penalty was considered according to the particular circumstances of the employee 
including what penalties were available to the employer.  In some cases the relevant award limited the penalty to either a 
reprimand or dismissal whereas in respect of employees subject to the Act there was a broader range of penalties available to 
the employer.  Considerations of the particular cases included the number of incidents of misconduct, the amounts of money 
involved, whether there was a pattern of claims or amounts, the explanation of the employee, acknowledgment of wrongdoing 
and the stage at which that acknowledgment was made, any apology and the stage at which that apology was made, and 
undertakings to rectify the situation.   

58 It is not our intention to examine in any detail in these Reasons the explanations given by each of the employees covered by 
exhibits 2 – 13 but to provide an assessment of a number of them and to make some general comments.   

59 In respect of exhibit 2, the employee provided a brief explanation of claims having been submitted twice, acknowledged the 
error and undertook to reimburse the funds immediately.  The person sincerely apologised.  There was no attempt to obfuscate 
or mislead but an open explanation was provided.  This person received a formal warning.   

60 In exhibit 3, the employee provided an explanation of the circumstances of claims having been submitted twice, that this was a 
failure in the employee’s own claim control process and this employee accepted full responsibility for the error.  Where the 
employee had claimed the full amount of an invoice and they had paid only a portion of the invoice, the employee explained 
the circumstances under which the situation arose but said that they had no explanation for why the error was made.  The 
employee undertook to rectify the error.  They apologised, accepted their wrongdoing and failure.  A formal warning was 
issued. 

61 In exhibit 4, the employee’s legal representative advised the respondent that the employee was “embarrassed to conclude that 
each of the matters raised … identify matters for which my client accepts no proper or valid claim should have been made …”.  
The explanation was of the employee’s living arrangements and how this affected record keeping and the making of claims.  
The employee accepted that insufficient care was taken, provided an explanation of inadvertence “probably related to periods 
of work induced fatigue”.  The employee denied that there was any systematic misconduct but “episodic human error”.  The 
employee undertook to rectify the situation.  They also set out the steps which they had now taken to overcome the 
circumstances and ensure future proper practice.  This explanation was open and frank.  A formal warning was issued.   

62 In exhibit 5, the employee gave explanations for expenses incurred by family members, and claimed that the promotional 
information regarding the scheme had misled them.  However the employee accepted fault and pleaded long service and an 
exemplary record in employment.  The respondent accepted that there may have been confusion about eligibility to claim for 
expenses incurred by family members when the employee was not present.  This person also received a formal warning.   

63 In exhibit 6 the employee provided an explanation of their conduct, said that their actions were naïve and had caused them a 
great deal of anguish and had adversely affected their health.  They expressed sincere remorse and sought a compassionate 
response.  This employee was given a formal warning and their access to the scheme was removed.   

64 The other exhibits also relate to employees who had acknowledged error or wrongdoing, naivety or stupidity.  They had been 
open and frank in their explanations, apologised and undertaken to rectify the situation.  As Ms Leslie said, they set about 
attempting to repair the trust in the employment relationship which their actions had fractured.  They were each issued with a 
warning and some of them had their access to the scheme removed.  Except in one case, the employee’s open and frank 
explanation, expression of remorse and undertaking to rectify the situation is contained within the employee’s response to first 
having the allegations put in the Notification of Suspected Misconduct, that is, they acted at the earliest opportunity.  The 
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exception is where the date of the notification is 8 January 2010 and the response refers to a letter of 30 March 2010, and there 
is no explanation for that discrepancy. 

65 We note also that one of the employees who received the benefit of a warning rather than termination was Mr Knighton.  His 
letter of explanation of what occurred in respect of receipts from Miss Maud was not as described by Mr Said in cross-
examination.  Mr Knighton’s explanation to the respondent was that “I arranged and paid for a group”, and it was also 
supported by a letter from a senior restaurant manager of Miss Maud which confirmed his payment of the particular account.  
It does not make any mention of Mr Knighton having collected contributions from others.  

66 The responses of other employees are to be compared with Mr Said’s responses to the allegations put to him in the letter of 
8 June 2010.  We do not refer to his explanation in response to the first set of allegations made on 19 May 2009 because they 
were not the subject of findings of misconduct. 

67 The second letter of allegations contained two groups of allegations.  Mr Said’s explanation for two of the first group of three 
claims was that he had made a genuine mistake and he took responsibility for the mistake and he apologised for it.   

68 In respect of the third claim of the first group of allegations, this was a repetition of one of the allegations previously made and 
his response was also accepted by the respondent.   

69 The second group of allegations in the letter of 8 June 2009 related to claims made for meals at Sizzler, the Wild Fig Café, 
Miss Maud and Red Rooster.  Mr Said’s explanations attempted to reframe the issue, to narrow the allegation to a point where 
he might be able to meet it, they contained denials of wrongdoing, provision of some information which skirted the issue or 
deliberately sought to mislead.  Those explanations have been set out earlier. 

70 His explanation also contained a comment in passing that if there was any doubt then it must have been an honest and genuine 
mistake or oversight.  As noted above, these explanations are at odds with the evidence Mr Said has given to the Board.  That 
evidence demonstrated systematic and repeated abuse of the system by claiming expenditure which had not occurred.  There 
was no acknowledgment of wrongdoing rather there was a denial of it.   

71 In those circumstances, in terms of the considerations which the respondent gave to the penalty, whilst the number of incidents 
was not high, it was a significant number.  The amounts of money were not insignificant.  There were patterns of wrongdoing.  
There was no real acknowledgment of wrongdoing and no apology.   

72 It was only after Mr Said was advised by letter dated 13 March 2010 that the respondent found that he had misconducted 
himself and provisionally determined to terminate his employment that Mr Said provided firstly an explanation saying that he 
was challenging the claim and seeking “an order for an interim injunction restraining you from further disciplinary action 
against me” (exhibit 1, 119) and then later he said in an undated letter that he had not knowingly or intentionally committed 
any act which can be classified as illegal or fraudulent.  He said:  

“I may have done a few things which now, with the benefit of hindsight, I would not do again.  However, I can assure you 
that what others would perceive as misconduct and intent to defraud is nothing more than bad judgment, sloppy clerical 
work, bad quality assurance on my behalf and I regret that these instances to have occurred and I apologise for it”.  
(exhibit 1, 120) 

73 He advised that he had sought to rectify the situation with the Australian Taxation Office.  He asked for his lengthy service to 
be taken into account and that he had conducted his employment in a professional and honest way.  He again asserted that his 
actions had been honest mistakes.   

74 In these circumstances it can be seen that it was only when he had been found to have committed misconduct that Mr Said 
gave a partial admission of fault but claimed that they were honest mistakes when the evidence demonstrates that they 
constituted a pattern of misconduct with deliberate attempts to gain benefit to which he was not entitled, and then to provide 
misleading responses to allegations.  Mr Said’s actions both in the misconduct and in his explanations did not attempt to 
overcome the breach of trust and rebuild the relationship with the respondent.  Therefore the respondent was entitled to treat 
him differently to those others referred to who were not dismissed.   

75 Compared with the other cases reflected in exhibits 2 – 13, we do not find that Mr Said has been treated unequally or unfairly.   

Conclusion 

76 We find that Mr Said misconducted himself in his use of the meal entertainment expenses benefits scheme.  He was given a 
reasonable opportunity to explain what had occurred.  He understood what was being asked of him and his response included 
answering the question which he claims was not explicitly put to him.  However his answer and explanations were not open, 
honest or frank.  He deliberately obfuscated and attempted to mislead his employer.  We also find that he was not treated 
unfairly in comparison with other employees.    

77 We would dismiss the appeal.   

MR SWINBOURN: 

78 I have had the advantage of reading in draft the reasons for decision of Acting Senior Commissioner Scott. 

79 Whilst I agree in a large part with her findings I have come to a different conclusion on the matter and therefore do not agree 
that the appeal should be dismissed. 
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The Board’s jurisdiction 

80 The matter before the Board is by way of a hearing de novo.  That is, in exercising its jurisdiction the Board is not confined to 
the evidence or materials that were available to the Respondent when it made its decision.  In effect, the Board stands in the 
shoes of the Respondent and makes the decision again. 

81 In the case of a hearing de novo, the matter is heard afresh and a decision is given on the evidence presented at that hearing; 
Coal and Allied Operations Pty Ltd v Australian Industrial Relations Commission [2000] HCA 47; (2000) 203 CLR 194 at 203 
[13] per Gleeson CJ, Gaudron and Hayne JJ. 

82 The appeal is pointedly not an unfair dismissal hearing and the role of the Board is not to determine whether the Respondents 
decision to dismiss was harsh, oppressive or unfair.  Nor is it the role of the Board to determine whether the Respondent has 
acted reasonably in making the decision to dismiss the Appellant, Mr Rafic Said. 

83 However, in exercising its jurisdiction, the Board is still bound to act in accordance with s 26 of the Industrial Relations Act 
1979 (IR Act).  That is, in the exercise of its jurisdiction under the Act, the Board must act according to equity, good 
conscience and the substantial merits of the case without regard to technicalities or legal form. 

84 Therefore the Board itself must act fairly and reasonably, ensuring that the outcome is neither harsh nor oppressive.  

Did Mr Said commit an act or acts of misconduct? 

85 It was apparent to me upon hearing the evidence of Mr Said at the hearing that he had in fact committed a number of acts of 
misconduct.  

86 Mr Said made claims under the salary sacrifice scheme offered by the Respondent when he was not entitled to make such 
claims.  

87 This amounted to misconduct because it involved the abuse of a benefit provided to him under his employment with the 
Respondent.  

88 In effect what Mr Said did was when making a salary packaging claim for meal expenses he claimed the total amount of a 
receipt when he had only personally incurred part of that amount.  

89 I base my findings on the admissions made by Mr Said through the course of the hearing.  Quite simply Mr Said admitted that 
he did not always pay the full amount that was represented on the receipts that he claimed.  

90 In my view there were six specific acts of misconduct, which were: 

• Claiming an amount of $271.40 when dining at the Wild Fig Cafe on 11 November 2007, when such amount did not 
represent the actual cost of the meal to Mr Said; 

• Claiming the amounts of $180.00; $160.00; $67.75; and $73.20 when dining at Miss Mauds on 19 December 2007; 
1 March 2008; 2 May 2008 and 2 May 2008 respectively, when such amounts did not represent the actual cost of the 
meals Mr Said had incurred personally; and 

• Claiming the amount of $159.00 when purchasing cooked chickens from Red Rooster, when such amount did not 
represent the contribution Mr Said made to the purchase of the cooked chickens. 

91 Ms Leslie, on behalf of the Respondent, effectively conceded that the matters contained in table 1 attached to the 
correspondence dated 8 January 2010 from the Respondent to Mr Said would not have formed the basis of the decision to 
terminate Mr Said.  The reason for this is that in the case of the first two entries (Perth Noodle Wok and Red Rooster) Mr Said 
admitted that he had erroneously claimed for the same meal twice and apologised for the error and that in relation to the third 
entry (Sassellas) this had been erroneously included in the table by the Respondent. 

92 The matters in table 1 did not form misconduct, they were plainly errors and this was accepted by the Respondent. I accept that 
they were not acts of misconduct. 

93 I do not find that Mr Said has either admitted, or the Respondent has proved, that he committed an act of misconduct with 
respect to the receipts associated with the Sizzler meal of 9 September 2007.  

94 Mr Said was asked under cross examination why Mr Maher, the other employee that had claimed the Sizzler meal, had been 
able to provide a copy of the receipt and therefore also claim the expense.  Mr Said stated he did not know why or how 
Mr Maher had also claimed the meal.  Of note is the fact that Mr Maher’s claim (3 March 2008) is almost six months after 
Mr Said made his claim (10 September 2007).  This suggests to me that there was no collusion between Mr Said and 
Mr Maher. 

95 Mr Maher was not called to give evidence and on the evidence provided to the Board there is nothing that directly contradicts 
Mr Said’s version of events.  On this basis it is not open to the Board to speculate on why Mr Maher was able to produce a 
copy of the receipt and claim for it, nor is it my view open to the Board to find against Mr Said with respect to this particular 
allegation. 

96 Mr Said had both the original receipt and the credit card invoice showing he had made the payment.  Evidence of this kind had 
previously satisfied the Respondent that no misconduct had occurred.  In my view there is no reason why it should not also 
satisfy the Board.  

97 In the absence of a direct admission by Mr Said, the onus is on the Respondent to prove that he committed an act of 
misconduct.  It has failed to do so. 
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Were the allegations properly put? 
98 Mr Said has claimed that in responding to the allegations of misconduct he only answered the matters that were specifically put 

to him.  During the course of the hearing he said on a number of occasion words to the effect that he only answered the 
allegations put to him and that those allegations did not include one that he did not incur the entire expense of what he claimed. 

99 Whether the allegations were properly put to Mr Said is unfortunately not the point.  Because the matter is a hearing de novo, 
the Board is not bound by the evidence or matters that were before the Respondent when it made its decision.  Whilst this 
would not go so far as to include an unrelated allegation of misconduct, it is clear to me that when regard is had to the entirety 
of the matters put to Mr Said by the Respondent, the misconduct that Mr Said has committed comes within it. 

100 I do not agree with the broad submission of the Respondent (at paragraph 13 and 14 of its final submissions) that in a matter 
before the Board it could rely upon grounds on which it did not act and of which it was not aware when the employee was 
dismissed.  

101 The Boards jurisdiction is an appeal of a decision and if additional grounds arise that are completely unrelated to the decision 
that is being appealed, then the employee concerned is entitled to procedural fairness before the employer ahead of the Board 
exercising its appeal de novo jurisdiction.  There is no right of appeal from a decision of the Board.  In my view this alone 
would justify the Board not assuming the identity of the employer by dealing at first and only instance with a matter that has 
not properly been dealt with by the employer. In such circumstances, if the appeal of the decision before the Board was 
successful, such additional unrelated grounds would need to be remitted back to the employer to deal with at first instance.  If 
there was an appealable decision only then would the Board’s jurisdiction be enlivened to deal with the new ground. 

102 Whilst it would have been far more beneficial for all concerned if the Respondent had put the specific allegation to Mr Said 
that he was claiming expenses he had not personally incurred, it cannot be said that a reasonable employee in Mr Said’s 
position would not have comprehended that his practices were the kind of conduct the Respondent was contemplating when it 
accused him of misconduct. 

2. Mr Said worked in a professional and senior position within the Respondents payroll, employment services, finance, 
processing and procurement body, known as the Health Corporate Network.  His position was as a Senior Reporting Officer 
which involved performing, “...a range of complex Corporate Systems (HR, Finance, Supply) reporting activities which 
contribute to the provision of corporate services reporting and advice to agencies.” [cited from Mr Said’s JDF].  

How serious is the misconduct? 
103 In terms of the seriousness of the misconduct I cannot agree with the Respondent’s characterisation of it as being a systematic 

and organised abuse of the salary packaging scheme. 
104 Whilst there was collusion between employees in the way that receipts were used, there was no evidence that Mr Said was 

involved in the organisation and orchestration of this.  He was, however, a participant that should have known better.  
105 It was incumbent on Mr Said as a user of the system to ensure he understood its terms and conditions, and what he could and 

could not claim.  His position and status within the Respondent does not leave it open to him to claim that he did not have the 
capacity to understand the rules of the salary packaging scheme. 

106 The Respondent’s claim is also not sustainable when regard is had to the fact that Mr Said was an extremely heavy user of the 
system.  If he had been engaged in a systematic and organised abuse of the system there surely would have been much greater 
evidence of it than the incidents that were put before the Board.  In this regard the Respondent has overstated the seriousness of 
the matter. 

107 I am reinforced in my view when regard is had to the other materials provided to us relating to the ‘abuse’ of the system by 
other employees who were not dismissed.  That is, the Respondent has not accused other employees with a very similar pattern 
of behaviour as Mr Said of engaging in a systematic and organised abuse of the salary packaging scheme. 

108 How then is the misconduct to be regarded? In my view the misconduct committed by Mr Said was of a significant kind, 
particularly given that matters of probity and integrity in relation to accounting and financial matters is central to Mr Said’s 
employment contract with the Respondent.  It is also the case that these were not simply isolated or single instances of 
misconduct.  There were a number of acts.  Nor can it be said that they were committed inadvertently or carelessly. 

109 In my view if the acts of misconduct are viewed alone, they are serious enough to justify the termination of Mr Said’s 
employment with notice from the Respondent. 

Matters of mitigation 
110 There are a number of mitigating matters that lead me to the view that, notwithstanding my view that the acts of misconduct 

alone would justify termination with notice, the termination of Mr Said’s employment with the Respondent would not be 
reasonable.  

111 It is common between the parties that, outside of the acts of misconduct, Mr Said was an excellent and highly regarded 
employee.  He had, outside of the matters giving rise to this appeal, 18 years of unblemished service with the Respondent in 
which he had not been subject to any disciplinary allegations or action, nor had he ever been accused of poor performance.  
This weighs significantly in Mr Said’s favour. 

112 It is also apparent to me that the salary sacrifice system itself lent itself to abuse.  This does not justify the actions of any 
employee who abused it, rather it simply provides for a context in which to understand what happened.  

113 The Respondent appears to have completely deferred all responsibility for the management and accountability of the salary 
sacrifice scheme to the individual employees and its nominated providers.  There was no evidence before the Board of any 
effort on the part of the Respondent to ensure that employees understood the limits of what could and could not be claimed.  
Nor could it be said that the materials provided by the providers was clear and unambiguous when viewed as a whole. 
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114 Given the seriousness with which it has treated abuses of the salary packaging scheme, the Respondent at least should have 
been ensuring that it was taking all reasonable steps to ensure its employees understood how the system worked, what could 
and could not be claimed, and that misuse of the system could result in termination of employment.  The fact that it had not 
done this in my view mitigates to a small degree the conduct of Mr Said. 

115 I am also of the view that the Respondent has treated Mr Said more harshly than other employees who committed similar acts 
of misconduct. In this regard I disagree with Acting Senior Commissioners Scott’s conclusion on the issue of comparable 
treatment. 

116 On my examination of the relevant exhibits (exhibits 2 to 13) it strikes me that some employees who have acted in a 
substantially similar way to Mr Said did not lose their employment with the Respondent. 

117 With respect to the employee that is associated with exhibit 5, it appears to me that the employee was found by the Respondent 
to have committed misconduct with respect to 3 claims where another employee also made the same claim.  The employee in 
that matter rejects outright the finding of misconduct and there is no evidence of any sign of contrition or an apology.  This 
employee was issued with a formal warning and had the salary packaging benefit removed. 

118 With respect to the employee associated with exhibit 6, it appears to me that the employee made 9 claims where another 
employee also made the same claim.  The employee was certainly contrite although they have committed a greater number of 
acts of misconduct than Mr Said.  This employee was issued with a formal warning and had the salary packaging benefit 
removed. 

119 In relation to the employee associated with exhibit 8 the employee had over 30 instances where they claimed for an expense 
that somebody else also claimed.  Whilst the Respondent was willing to draw the conclusion that Mr Said was engaged in a 
systematic and organised abuse of the salary packaging scheme on the basis of the seven instances where it alleged he had 
claimed for an expense that somebody else also claimed, it does not appear to have drawn a similar conclusion with respect to 
the employee associated with exhibit 8.  This employee was issued with a formal warning and had the salary packaging benefit 
removed. 

120 Finally, in relation to the employee associated with exhibit 9, there were 3 instances of the employee claiming expenses that 
were also claimed by another employee, which included the $160.00 claimed by Mr Said for meals at Miss Mauds on 1 March 
2008 (the record shows it was the 1 March 2008, however the date of the meal was actually 29 February 2008).  This employee 
was found by the Respondent to have:  

1. Made a claim where more than one person made a claim using the same receipt or a copy thereof. 
2. Made a claim using a receipt for a meal which you did not purchase or otherwise incur the expense 

[From exhibit 9 – Misconduct letter dated 1 April 2010] 
121 On the evidence before the Board, this employee does not appear to have accepted that they committed any wrong doing, nor 

do they express any contrition.  However, unlike Mr Said, this employee’s employment was not terminated.  Rather, the 
Respondent issued the employee with a formal warning and curiously did not have the salary packaging benefit removed. 

122 If, as the Respondent claimed, that a significant factor in determining whether to terminate or issue a warning was whether the 
employee showed remorse and accepted that they had done something wrong, it is not demonstrated by all of the examples 
provided to the Board of where employees did not lose their jobs. 

123 Whilst the Respondent may have had more information available to it in relation to these particular employees when it made its 
decision, this was not put before the Board.  Consequently, I can only make my judgment on the evidence that is before the 
Board. 

124 It is my view that the Respondent has not treated all employees in a comparable manner.  Specifically, it appears to me that 
Mr Said has been treated more harshly than other employees who committed substantially similar acts of misconduct and who 
were neither contrite nor apologetic in relation to the allegations of the Respondent.  This mitigates in favour of Mr Said. 

125 Finally, whilst I agree with Acting Senior Commissioner Scott that Mr Said’s answers and explanations were not always open, 
honest or frank I do not agree that he deliberately obfuscated and attempted to mislead the Respondent.  It would have been far 
better for him to have been completely open with how he was using the salary packaging scheme.  However, it would have 
also been far better if the Respondent had been more direct in the allegations it was making to ensure there was no possibility 
of misunderstanding over exactly what was being alleged.  

126 In the end I am of the view that Mr Said engaged in acts that he ought to have known better than to have engaged in and he did 
so not with an intent to do anything that was unlawful but rather in a deluded and foolish manner in which he thought it was 
acceptable - mostly because other people were doing it.  In this regard he was no different to most of the employees who did 
not get dismissed. 

Conclusion  
127 When regard is had to all relevant matters, that is: 

• The nature and number of acts of misconduct; 
• The entirety of Mr Said’s employment history with the Respondent; and 
• the manner in which the Respondent has treated other employees who have committed similar acts of 

misconduct; 
it is my view that the termination of Mr Said’s employment is manifestly harsh and therefore an unreasonable course of action 
in the circumstances. 

128 Whilst the relevant industrial instrument provides only for a reprimand or dismissal for a serious breach of discipline, it is 
evident from the manner in which the Respondent has dealt with other employees covered by the same industrial instrument 
that it has also taken the view that it is entitled to withdraw the benefit of the salary packaging scheme as an additional 
punishment. 
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129 In my view the decision of Respondent to dismiss ought to be quashed and in lieu Mr Said should receive a formal reprimand 
for the acts of misconduct that he has committed with the removal of the salary packaging benefit until such time as the 
Respondent can be reasonably confident he is able to correctly and lawfully use the salary packaging scheme. 

130 I would therefore uphold the appeal. 
 

 
2011 WAIRC 00312 

APPEAL AGAINST THE DECISION MADE ON 30 MARCH 2010 RELATING TO TERMINATION OF 
EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MR RAFIC SAID 

APPELLANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS A DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS HEALTH 
SERVICES ACT 1972 FOR THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS A SPAZIANI - BOARD MEMBER 
 MR M SWINBOURN - BOARD MEMBER 
DATE THURSDAY, 28 APRIL 2011 
FILE NO PSAB 6 OF 2010 
CITATION NO. 2011 WAIRC 00312 
 

Result Appeal dismissed 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the appellant and Mr D Matthews of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 
2011 WAIRC 00316 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LAWRENCE CLIVE GREED 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 29 APRIL 2011 
FILE NO PSA 65 OF 2008 
CITATION NO. 2011 WAIRC 00316 
 
Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of April 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00313 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROLINE GREEN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE EMPLOYER 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 29 APRIL 2011 
FILE NO PSA 40 OF 2010 
CITATION NO. 2011 WAIRC 00313 
 
Result Application dismissed 
 

Order 

WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 

WHEREAS on the 27th day of April 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00292 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
BULLDOG HAULAGE SERVICES PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 7 APRIL 2011  
FILE NO/S RFT 1 OF 2011  
CITATION NO 2011 WAIRC 00292 
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Catchwords Owner-driver contract - referral of dispute regarding payment of claim - failure of respondent to 
appear - claim for interest on outstanding sum - Owner-Drivers (Contracts and Disputes) Act 2007 
ss 4, 5, 40 

Result Order issued 
Representation  
Applicant Ms M Papa 
Respondent No appearance  
 

Reasons for Decision 
Ex tempore 

1 I have before me application RFT 1 of 2011.  By it, the applicant Union brings a dispute before the Tribunal pursuant to ss 
40(a), (b) and (c) of the Owner-Drivers (Contracts and Disputes) Act 2007 (“the Act”).  Whilst the referral refers to ss 40(a), 
(b) and (c), as Ms Papa referred in her submissions, the application is brought by an organisation on behalf of an owner driver, 
the owner driver being eligible to be a member, so therefore it is a referral under s 40(a) the Act.  

2 The application claims that the applicant's member, Mr Lawson, who was an owner driver, is owed the sum of $2200 including 
GST for work performed in or about August 2009. 

3 The Tribunal has before it evidence from Mr Lawson.  His testimony is as follows.  In or about August 2009, he agreed with 
the respondent, which seems to be titled Bulldog Haulage Services Pty Ltd, through the principal of the respondent, 
Mr Gangell, to conduct work by way of an oral contract. That contract was for the cartage of goods from the Cloudbreak Mine 
in the North-West of the State to Wangara in Perth.  The load to be carted, as the Tribunal understands it, was scaffolding and 
other items.  

4 The evidence of Mr Lawson was that it was a term of the agreement that Mr Lawson would be paid by the respondent the sum 
of $2000 plus GST for the work. 

5 Mr Lawson gave evidence that he is an owner and driver and has been such since 1984. He drives a truck with two trailers and 
a dolly. The vehicle which Mr Lawson uses for his business and which he used in the contract with the respondent in August of 
2009 is a 1996 Ford prime mover with a gross vehicle mass of 81 tonnes. 

6 Mr Lawson testified that on the conclusion of the work, he provided an invoice to the respondent, which is exhibit A1.  That 
invoice refers to the cartage of goods from the Cloudbreak Mine to Wangara and it is dated 10 August 2009. 

7 Despite repeated requests from Mr Lawson, the respondent has failed to pay the debt due arising under the oral agreement. 
8 The Tribunal is satisfied and it finds that for the purposes of s 4 of the Act, Mr Lawson is an owner driver, that being a natural 

person who carries on the business of transporting goods in one or more heavy vehicles supplied by that person.  The Tribunal 
notes that the definition of heavy vehicle means, "a vehicle as defined in the Road Traffic Act 1974, with a gross vehicle mass 
of more than 4.5 tonnes."  On the evidence, clearly, Mr Lawson's vehicle is a heavy vehicle.  The Tribunal is also satisfied that 
Mr Lawson drives the heavy vehicle as his principal occupation as a heavy vehicle operator. 

9 I am also satisfied and I find on the basis of the evidence of Mr Lawson, which of course is not contested, that in or about 
August 2009 an owner driver contract was entered into for the purposes of s 5 of the Act, that being an oral contract for the 
transport of heavy goods in a heavy vehicle by the owner driver. 

10 I am satisfied that in accordance with the terms of the agreement, Mr Lawson transported the goods, as agreed, on or about 8 
August 2009 from the Cloudbreak Mine to Perth for the agreed sum of $2000 plus GST. 

11 I am also satisfied on the evidence and I find that Mr Lawson duly served upon the respondent by post an invoice pursuant to 
the contract which he entered into with the respondent.  That invoice referred to the haulage from the Cloudbreak Mine to 
Wangara and claimed payment of the agreed sum of $2000 plus GST, that being the total sum of $2200.  Mr Lawson testified 
that despite repeated requests and various undertakings given by the respondent to make payment, the debt remains due and 
owing. 

12 On the basis of the evidence before the Tribunal, I am satisfied therefore that the claim relates to a debt due by the respondent 
to Mr Lawson through the applicant which has not been satisfied.  In accordance with the terms of the Act, interest accrues 
from when the debt falls due. 

13 In this case, given the invoice was dated 10 August 2009, the Tribunal will take the effective date of the falling due of the debt 
from the end of August 2009 and, accordingly, I am satisfied that an order should be made in the applicant's favour in this case 
that the respondent pay to the applicant the sum of $2200. 

14 Furthermore, there will be an order that the respondent pay to the applicant interest at the rate of 6 per cent, which is the 
current rate of interest, pursuant to the terms of Schedule 1 to the Act.  Accordingly, total interest accrued in the period from 
the end of August to the end of March for present purposes is $209.  Therefore, the order will include payment of interest of 
that amount, and those sums to be payable within 21 days of today. 
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2011 WAIRC 00293 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BULLDOG HAULAGE SERVICES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 18 APRIL 2011 
FILE NO/S RFT 1 OF 2011 
CITATION NO. 2011 WAIRC 00293 
 

Result Order issued 
Representation 
Applicant Ms M Papa 
Respondent No appearance 
 

Order 
Having heard Ms M Papa on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 
 (1) DECLARES the respondent is indebted to the applicant in the sum of $2200.00 

(2) ORDERS the respondent pay to the applicant the total sum of $2409.00 inclusive of interest within 21 days. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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FULL BENCH—Appeals against decision of Commission— 

2011 WAIRC 00332 
APPEAL AGAINST A DECISION OF THE COMMISSION GIVEN ON 17 JANUARY 2011 IN MATTER NO. PSACR 

26/2008 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00332 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER S J KENNER 

HEARD : MONDAY, 21 MARCH 2011 
DELIVERED : FRIDAY, 13 MAY 2011 
FILE NO. : FBA 2 OF 2011 
BETWEEN : DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF 

HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS AND HEALTH SERVICES ACT 1972 FOR THE HOSPITALS 
FORMERLY COMPRISING THE METROPOLITAN HEALTH SERVICES BOARD IN 
THE PERSON OF DR PHILLIP MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL 
PERTH HOSPITAL, SOUTH METROPOLITAN AREA HEALTH SERVICE 
Appellant 
AND 
HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
Respondent 

 

ON APPEAL FROM: 
Jurisdiction : Public Service Arbitrator 
Coram : Commissioner J L Harrison 
Citation : [2011] WAIRC 00039; (2011) 91 WAIG 259 
File No : PSACR 26 of 2008 
 
CatchWords : Industrial law (WA) - Jurisdiction of Public Service Arbitrator - Construction of s 80E(1) 

and s 80E(2)(a) of the Industrial Relations Act 1979 (WA) - Principles that apply to pre-
contractual representations considered - Arbitrator erred in construing express terms of 
contract of employment of a government officer - Industrial matter before the Arbitrator 
raised not only the express terms of contract of the employment but whether the appellant 
had acted in a manner that was fair, just or reasonable. 



866 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Legislation : Industrial Relations Act 1979 (WA) s 23, s 26(1)(a), s 29(1)(a), s 29(1)(b)(ii), s 44, s 44(1), 
s 44(9), s 49, s 49(5)(c), s 49(6a), s 80E(1), s 80E(2), s 80E(2)(a), s 80I(1)(b), s 80I(1)(c), 
s 80L(1). 

Result : Decision at first instance suspended and remitted to the Arbitrator 
Representation: 
Counsel: 
Appellant : Mr R J Andretich (of counsel) and with him Mr J Misso (of counsel) 
Respondent : Mr D H Schapper (of counsel) 
Solicitors: 
Appellant : State Solicitor's Office 
Respondent : Derek Schapper 
 

Case(s) referred to in reasons: 
Belo Fisheries v Froggett (1983) 63 WAIG 2394 
Carello v Jordan [1935] QSR 294 
Chief Executive Officer, Department of Agriculture and Food v Ward & Wall [No 1] [2008] WAIRC 00079; (2008) 88 WAIG 156 
Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 
Director-General Department of Justice v Civil Service Association of Western Australia Inc (Jones) [2005] WASCA 244; (2005) 
149 IR 160 
Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 
Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307 
Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 
Waroona Contracting v Usher (1984) 64 WAIG 1500 

 
Reasons for Decision 

SMITH AP: 
The Appeal 
1 This is an appeal to the Full Bench pursuant to s 49 of the Industrial Relations Act 1979 (WA) (the Act) against a decision of 

the Public Service Arbitrator given on 17 January 2011 in PSACR 26 of 2008: [2011] WAIRC 00039.  The order appealed 
against is an order requiring the appellant to pay Mr Edward Scull, one of the respondent's members, an increase in salary.   

2 The respondent's member is an employee of the appellant who is employed as the head of the Department of Medical 
Engineering and Physics at Royal Perth Hospital.  Mr Scull was appointed to the position on 23 December 2002.  It is common 
ground that the terms and conditions of his employment are set out in a common law contract of employment.  His salary 
commenced at $126,622 with $1,892 by way of a professional expenses allowance, and his conditions of service were to 
mirror the Hospital Salaried Officers Award 1968 (No 39 of 1968) (the Award) and the Hospital Salaried Officers 
Metropolitan Health Services Enterprise Agreement 2001 (the 2001 Agreement) and any subsequent industrial agreement.  
Whilst the appellant's representative, (Mr Stephen Seeds, who was at that time the Manager of Human Resource Services and 
Industrial Relations at Royal Perth Hospital) and Mr Scull agreed in correspondence that Mr Scull's salary would be 
maintained by percentage in respect of any increases in rates in the Award or industrial agreement, following a work value 
review of positions that reported to him a dispute arose as to whether Mr Scull was entitled to, or should be entitled to, further 
increases in remuneration to maintain relativity with those positions. 

3 The matter came before the Commission in an application for a compulsory conference under s 44 of the Act.  As the matter 
was not resolved by conciliation, the matter was referred for hearing and determination and as required by s 44 a memorandum 
of matters referred for hearing was issued by the Commission on 23 June 2010.  For the purposes of this appeal, it is important 
to set out the memorandum in full which was as follows: 

1. The applicant claims that the respondent has acted in a manner which is not fair, just and or reasonable by 
refusing to award an increase in remuneration for the position of Head of the Department of Medical Engineering 
and Physics at Royal Perth Hospital (Post number: 103229) ('the position') occupied by Mr Edward Scull 
consequent upon the respondent implementing outcomes of the Health Professions Work Value Review ('the 
HPR') to the position, pursuant to the provisions of the Hospital Salaried Officers Metropolitan Health Services 
Enterprise Agreement 2001 (PSAAG 1 of 2002) ('the Agreement'). 

2. The applicant seeks the following orders: 
(a) THAT the recognised value of the position of Head of the Department of Medical Engineering & Physics 

at Royal Perth Hospital (Post number: 103229) be restored to and maintained at its value in the Hospital 
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 and peer professions at the 
time Mr Scull accepted appointment to the position. 
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(b) THAT salary levels foreshadowed in Column 3, (headed '(3) Salary claimed') of the Table included on 
page 2 of the report 'Head of Department Medical Physics Royal Perth Hospital – Review of 
Remuneration' Ref RSD8800 dated 2 September 2009, be implemented as being those applicable to the 
position of Head of the Department of Medical Engineering & Physics at Royal Perth Hospital (Post 
number: 103229). 

3. The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and argues that the 
application be dismissed. 

CONTENTIONS 
4. The applicant contends as follows: 

(a) Mr Scull was appointed to the position under a Contract of Service dated 2 October 2002 at a salary 
commensurate with an undertaking given at interview that the position would be remunerated at a level 
equivalent to that of the previous incumbent. 

(b) The offer of appointment to the position was accepted on an understanding between Mr Scull and the 
respondent that: 
(i) the conditions of service and salary increases of the position would mirror those applied to the 

Hospital Salaried Officer's Award 1968 (No 39 of 1968) ('the Award') and would be implemented 
in a manner consistent with its application to other specified callings; and 

(ii) any variations under the Award applicable to the post of Head of the Department would be equally 
applicable to Mr Scull's position as the incumbent of that post; and 

(iii) the recognised value of the position at appointment would be maintained with respect to the 
Award and its peer professions. 

(c) The respondent has not acted in accord with the contract of service in relation to implementation of the 
HPR review that was conducted pursuant to the provisions of the Agreement. 

5. The respondent contends as follows: 
(a) By letter dated 9 December 2002 the respondent offered Mr Scull the position on the following terms 

which are material to this application: 
(i) '… offer is to be made with conditions of employment that mirror those prescribed in the Hospital 

Salaried Officers' Award No. 39 of 1968 and the Hospital Salaried Officers' Metropolitan Health 
Service Employment Agreement and any subsequent agreement.' 

(ii) The commencing salary was $126,622 plus a professional expenses allowance of $1892. 
(iii) Mr Scull's commencement date in the position was 2 October 2002. 

(b) The Contract of Service between Mr Scull and the respondent stated: 
'Conditions of service and salary increases are award free but to mirror the Hospital Salaried Officers' 
Award No. 39 of 1968 and the Hospital Salaried Officer's Metropolitan Health Service Enterprise 
Agreement 2001 and any subsequent agreement.' 

(c) Under cover of a memo dated 23 December 2002 Mr Scull accepted the above offer and sought 
clarification in respect to a number of matters including, relevantly, his understanding that his 
remuneration would be 'maintained by percentage' in respect to any material variations to the Award or 
the Agreement. 

(d) By memo dated 6 January 2003 the respondent acknowledged Mr Scull's acceptance of the offer and 
advised him that the offer did not include an automatic adjustment to his remuneration following a 
material change to the Award or the Agreement to maintain the relativities existing at the time of 
appointment however, should positions that report to his 'be reclassified or receive additional 
remuneration' and Mr Scull be of the view that this has resulted in a significant increase in work value for 
his position he could seek to renegotiate his contract. 

(e) The Order made by the Commission in application P18 of 2003 did not provide for any increase in 
remuneration for positions of Mr Scull's level of classification nor did it, in accordance with the terms of 
his employment, give rise to an entitlement to any increase in remuneration. 

(f) The position occupied by Mr Scull, although not initially classified, has subsequently been classified as 
being at Level 11 under the Award at the time of his appointment and at Level 12 HSU following an 
assessment carried out in or about May 2009 in the context of the HPR. 

(g) There was no occasion to increase the remuneration of Mr Scull following the HPR as he has always been 
paid in excess of the level of classification of the position he occupies and that remains the current 
position. 

(h) The respondent considered Mr Scull's request that his remuneration be renegotiated and rejected it on 
5 October 2009. 

(i) The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and asks for the 
application to be dismissed on the following grounds: 
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(i) If the applicant's claim is based upon contract there is no jurisdiction for the Public Service 
Arbitrator to entertain it pursuant to s 29AA(4) of the Industrial Relations Act 1979 ('the Act'), as 
the Contract of Service between the respondent and Mr Scull was 'award free' and the 
remuneration of Mr Scull has always exceeded the prescribed amount in s 29AA(5) of the Act. 

(ii) Further and in the alternative: 
aa. if an industrial instrument applies to Mr Scull's employment for the purposes of s 29AA(4) 

of the Act, the Award and the Agreement have settled the industrial matter regarding the 
appropriate salary levels for health professionals employed by the respondent; 

bb. if it is alleged that the respondent has not met the terms of the Award or the Agreement, or 
any subsequent agreement, or an order of the Commission, the appropriate forum in which 
to apply for enforcement of these industrial instruments is the Industrial Magistrate's 
Court. 

cc. the appropriate level of classification of Mr Scull's position under the Award and the 
Agreement was properly determined following the HPR and that level of classification is 
not in dispute; and 

dd. the respondent has always paid Mr Scull more than the remuneration for this level of 
classification. 

(iii) Further and in the alternative, if the Public Service Arbitrator has jurisdiction to entertain a claim 
based upon the Contract of Service between the respondent and Mr Scull, the respondent has not 
breached the Contract of Service and there is no basis for the relief claimed by the applicant. 

4 Prior to the hearing of the matters in dispute the parties filed an agreed statement of facts which provided as follows: 
1 The conditions of service and salary increases defined in the Contract of Service provided by the Hospital for the 

position No.103229, Head of Department of Medical Engineering & Physics ('the position') were described as 
'Award free' but were to 'mirror the Hospital Salaried Officers Award No.39 of 1968 ('the Award') and the 
Hospital Salaried Officer's Metropolitan Health Service Enterprise Agreement 2001 ('the Agreement') and any 
subsequent agreement." 

2 The present occupant of the position, Mr Edward Scull ('the incumbent') was appointed to the position on 2 
October 2002 at a commencing salary of $126,622 plus $1892 (Professional Expenses Allowance).  

3 As a result of work conducted in relation to the Agreement the parties pursuant to application P18 of 2003 sought 
to amend the Award to reflect increases in the work value of health professions in what are commonly referred to 
as 'specified callings'. 

4 On 24 November 2005 the incumbent made application to the Hospital to have a salary adjustment applied to the 
position in consideration of the outcome of the Health Professions Work Value Review ('the HPR') as it applied to 
the position. 

5 On the 12 May 2009 the incumbent was advised that: 
The review of the position occupied by Mr Scull (Head of Department, Medical Engineering and Physics, 
Royal Perth Hospital) was finalised and the employer (has) determined that; 

(a) the classification of the position be regarded as Level 11 HSU at the time of the 
appointment of Mr Scull in 2002, and also that 

(b) the current classification level, based on work value increases which applied to the Health 
Professions Work Value Review, be Level 12 HSU. 

6 The Health Industrial Relations Service advised the Chief Executive, South Metropolitan Area Health Service in a 
report (Ref: RSD8800) dated 2 September 2009 of the substance of the claim for review of remuneration of the 
position and recommended that 'the claim be rejected'. 

7 On the 5 October 2009 the Applicant and the incumbent were advised that: 
The Area Chief Executive Officer, South Metropolitan Area Health Service has given consideration to 
your (ie. the incumbent's) request for the renegotiation of your remuneration, in light of the Health 
Professional Review, and has determined that the claim be rejected. 

5 After hearing the evidence and the parties the Public Service Arbitrator made the following order: 
1. THAT the salary of the position of Head of Department, Medical Engineering and Physics (position 

number 103229) at Royal Perth Hospital held by Mr Edward Scull be increased to reflect the relativity of this 
position to other senior positions within the Department of Medical Engineering and Physics at the level it was 
when Mr Scull commenced employment in the position. 

2. THAT the salary levels contained in Column 3 of the table in the Internal Memorandum to the Chief Executive 
South Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to the position of 
Head of the Department, Medical Engineering and Physics at Royal Perth Hospital held by Mr Scull. 

Applicant's Evidence 
6 Mr Scull gave evidence in a witness statement and orally.  He was interviewed for appointment to the position on or about 

26 June 2002.  At that time he was acting in the position and he was aware that the salary applying to the post and its 
incumbent, Dr Richard Fox, was linked to the relevant Australian Medical Association (WA) Incorporated (AMA) Industrial 
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Agreement and any movements in the salary of the position would match those of the relevant AMA industrial instrument.  
Mr Scull was also aware that Dr Fox was employed on an individual contract. 

7 On 25 July 2002 Mr Scull was advised his application for the position had been unsuccessful and the position had been offered 
to another person.  Shortly thereafter, Mr Scull was advised that the person to whom the position had been offered had not 
accepted and the hospital made Mr Scull a provisional offer of appointment to the position.  On 7 August 2002 Mr Scull wrote 
to the appellant's representative, Dr Phillip Montgomery, the Acting Director of Clinical Services, that he intended to accept 
the position and that he understood that the terms and conditions of employment offered to him would reflect advice given to 
him at his interview that the position would remain as a clinical staff appointment with the conditions of service for the 
position being equivalent to that of the previous incumbent. 

8 On 26 August 2002 Mr Scull was informed that a formal contract for the position could not be offered to him at that stage 
because an appeal of the process had been lodged.  At the same time he was informed that it had been determined that in the 
position he would receive a permanent allowance to Level 12 of the Award and the 2001 Agreement, his remuneration was to 
be $92,921 and his conditions of service were to be as per the Award and as such, any relevant award increases would also be 
applicable.  This was different to what Mr Scull had been offered during his interview.  Mr Scull testified that it was evident 
during the interview that the conditions of appointment agreed to by the committee, including the salary and conditions of 
service of the appointee, and the continued recognition of the appointee as having clinical staff status and retention of the 
position within the clinical divisional structure of the hospital, were a measure of the value placed on the position by the 
hospital, at that time. 

9 On 2 October 2002 Mr Scull was notified that the appeal against his appointment to the position had been unsuccessful and he 
was offered the position. 

10 On 3 October 2002 Mr Scull received an offer of appointment which was made in accordance with the provisions of the 
Award and the 2001 Agreement.  The offer indicated the classification level for the post was to be Level 10 with a permanent 
personal allowance to Level 12 ($92,921).  Level 10 was the same level as his substantive position as senior bioengineer and 
so Mr Scull saw this as a substantial reduction in the value and the standing of the position.  When Mr Scull was acting in the 
position he was paid $92,921 (Level 12.1) by means of a higher duties allowance of $11,818 per annum, and the fact that he 
was being paid a higher duties allowance suggested to him that the classification of the position was at least Level 12, which 
was contrary to the offer made to him on 3 October 2002. 

11 Mr Scull met with the Chief Executive Officer, Mr Glen Palmer, the Director of Clinical Services, Dr William Beresford and 
the Deputy Director of Clinical Services, Dr Phillip Montgomery, on 21 October 2002 to discuss the contract offered to him.  
During this meeting it was agreed that the terms of his offer of appointment would be amended to reflect what was offered to 
him during his interview, namely conditions of service equivalent to those of the previous incumbent. 

12 Importantly, Mr Scull prepared a summary of events prior to and post his appointment to the position, containing information 
relevant to his appointment and his terms and conditions of appointment.  The last entry in the document was made in early 
November 2002.  This document was provided to the appellant's representative in early November 2002 which was prior to the 
acceptance by Mr Scull of the final offer of appointment to the position.  In the summary under the heading 'Expectation' 
Mr Scull stated as follows: 

As there has been; 
1. no change to the duties and responsibilities of the position, 
2. no indication in advertising and information relevant to the post, that it would be otherwise and 
3. because of assurances given at interview, to myself and others, [my emphasis] 
it is expected that appointment will be to a permanent post with salary and conditions commensurate with (ie. equivalent 
to) the previous incumbent.  It is further expected that; 
a. the appointment is to be to a substantive position commensurate with the salary and conditions of the post. 
b. the post is linked to the AMA Industrial Agreement 2002 as per the previous incumbent, 
c. the relativity of the post with respect to other senior scientific, physics and engineering posts under the HSOA 

Award is protected within the arrangement. 
d. the post will not be subject to a probationary requirement in view of previous service to the Hospital and 

extensive experience, acting in the post. 
e. the appointment will be backdated to the date at which the post was vacated and at which the acting appointment 

was assumed OR there is an assurance that the salary paid for the acting period is at the level of appointment and 
back paid accordingly. 

f. that the post to which the HOD is responsible is defined in the contract. (preference is that this resides with the 
Director of Clinical Services responsible for the Surgical Division.) 

g. that the appointee will accept election to the Clinical Staff Association when offered. 
13 On 9 December 2002 an amended contract was sent to Mr Scull.  The offer did not specify the classification of the position.  

Mr Scull received the offer on 20 December 2002. 
14 The letter which contained the contract of service dated 9 December 2002 expressly stated as follows (formal parts omitted): 

On behalf of the Metropolitan Health Services – Royal Perth Hospital, I am pleased to advise that your application for the 
position of Head of Department was successful and subsequently wish to make the following offer of appointment and 
salary increase. 
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This offer is to be made with conditions of employment that mirror those prescribed in the Hospital Salaried Officers' 
Award No. 39 of 1968 and the Hospital Salaried Officers' Metropolitan Health Service Enterprise Agreement 2001 and 
any subsequent agreement. 
The attached sheet provides details of your contract of service. 
Under this contract of employment you will be initially located at Royal Perth Hospital, Wellington Street Campus or 
Shenton Park Campus.  However, as an employee of the Metropolitan Health Services, you may be required to work at 
other sites should the need arise.  Any variation to hours worked will be as per the Hospital Salaried Officers' Award 
No. 39 of 1968 and the Hospital Salaried Officers' Metropolitan Health Service Enterprise Agreement 2001. 
Royal Perth Hospital is an accredited organisation that strives to maintain high standards in all areas.  Therefore 
regulations are laid down in order that efficiency and sound practices are sustained.  In each Department/Division there 
are copies of the following documents: 

• RPH Hospital Policies and Procedures Manual 

• Public Sector Code of Ethics 

• Metropolitan Health Service Code of Conduct 
It is your responsibility to ensure that you are familiar with the instructions contained therein and abide by them as part of 
your contract of employment. 
It is a requirement for all staff to carry out all their lawful duties.  If for any reason you are either unable or unwilling to 
perform all of your duties, the performance of some of your duties will not be acceptable.  You will not be paid any salary 
until such time as you perform all of your duties, unless you are otherwise specifically authorised in writing by the 
Director of Surgical Division.  This, of course, does not apply to non-performance of duties whilst on approved leave 
from the workplace. 
Please sign where required to confirm the acceptance of your contract and return the signed documents immediately to 
Human Resource Services. 
We would like to take this opportunity to congratulate you on your appointment to the position, and hope you find your 
role both interesting and enjoyable. 

ROYAL PERTH HOSPITAL  
CONTRACT OF SERVICE 

Amendment 
Ref: permcont  
PERSONAL DETAILS  
SURNAME: SCULL 
GIVEN NAMES: Edward 
ADDRESS: [Address] 
TELEPHONE NUMBER: [Telephone number] 
DATE OF BIRTH: 25/08/1944 
SEX: Male 
CONTRACT DETAILS:  
JOB TITLE: Head of Department 
DEPARTMENT: Medical Physics 
COMMENCEMENT DATE: 02/10/2002 
POSITION NO: 103229 
HOURS PER FORTNIGHT: 76 
NUMBER OF DAYS PER FORTNIGHT 10 
COMMENCING SALARY (pa): $126,622 plus $1,892 (Professional Expenses Allowances) 

CCOONNDDIITTIIOONNSS  OOFF  SSEERRVVIICCEE  AANNDD  SSAALLAARRYY  IINNCCRREEAASSEESS  AARREE  ''AAWWAARRDD  FFRREEEE''  BBUUTT  TTOO  MMIIRRRROORR  TTHHEE  HHOOSSPPIITTAALL  
SSAALLAARRIIEEDD  OOFFFFIICCEERRSS  AAWWAARRDD  NNoo..  3399  OOFF  11996688  AANNDD  TTHHEE  HHOOSSPPIITTAALL  SSAALLAARRIIEEDD  OOFFFFIICCEERR''SS  ((ssiicc))  
MMEETTRROOPPOOLLIITTAANN  HHEEAALLTTHH  SSEERRVVIICCEE  EENNTTEERRPPRRIISSEE  AAGGRREEEEMMEENNTT  22000011  AANNDD  AANNYY  SSUUBBSSEEQQUUEENNTT  

AAGGRREEEEMMEENNTT  

15 Dr Montgomery explained to Mr Scull that under the revised offer, his conditions of service had to be award free because the 
salary offered was in excess of the salary range prescribed under the Award at that time and by 'mirroring' the Award and the 
2001 Agreement that for all intents and purposes the conditions under the Award and the 2001 Agreement would apply to 
Mr Scull's appointment and this was in lieu of writing an individual contract for the position as provided to the previous 
incumbent. 

16 Mr Scull testified that he accepted the appointment on 23 December 2002 in accordance with the amended offer dated 
9 December 2002.  However due to a lack of detail provided within the contract, he sought to clarify a number of issues that 
were the subject of discussion prior to the offer of appointment. 
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17 In a memorandum dated 23 December 2002 Mr Scull wrote to Mr Seeds as follows (formal parts omitted): 
Please find enclosed a signed copy of the amended contract, dated 9th.December (sic), accepting the offer of appointment 
to the post of Head of Department of Medical Physics, Royal Perth Hospital. 
I also include, for the record, a copy of correspondence recently sent to the Chairman of the Clinical Association 
Executive, accepting their invitation to become a full member of the Clinical Association of Royal Perth Hospital. 
In accepting the appointment as Head of Department, I wish to clarify matters related to the contract which were 
discussed prior to the offer; (sic) 
1. It is my understanding that the conditions of service and salary increases related to the post are 'award free' but 

that they mirror (ie, are the same as) as the Hospital Salaried Officers Award No39 of 1968 and the current 
Hospital Salaried Officers Metropolitan Health Service Enterprise Agreement 2001 and any subsequent 
agreement. 

2. I understand that by 'any subsequent agreement' this will include any further Enterprise Agreements between the 
HSOA and the MHS and any amendments or variations struck within the agreement(s) or outside the 
agreement(s) that relate to the professions represented under the Award, including Medical Physicist, Biomedical 
Engineer and Bioengineer. 

3. I understand that the relativity of the Head of Department post will be maintained by percentage with respect to 
any variations subsequently agreed under 2 above unless otherwise negotiated. 

4. I understand that it will be in my interest to check that the Head of Department post is included in any variations 
that occur as a result of the above. 

5. It was my understanding that the previous Head of Department was eligible to apply to the Clinical Staff 
Education Fund for assistance to attend conferences, seminars etc..  I will assume that this is to continue, unless 
otherwise informed, and I would seek your advice as to who will advise the Fund in this regard. 

6. The previous incumbent of the HOD post made applications for leave through a 'consultant staff' application 
authorised by the Director of Clinical Services (DCS).  It is proposed to adopt the normal staff leave application, 
to be authorised by the DCS or the Deputy DCS, which ever is responsible for Surgical Division, unless otherwise 
instructed. 

18 Mr Seeds responded to Mr Scull in a memorandum dated 6 January 2003 as follows (formal parts omitted): 
Thank you for your memorandum, and the enclosure of your signed copy of your contract accepting the position of Head 
of Department of Medical Physics, Royal Perth Hospital.  Consequentially, I would like to take this opportunity to clarify 
the matters that were discussed prior to the offer, that you have raised in your memorandum in relation to your permanent 
appointment. 
I refer to your memorandum dated, 23 December 2002, and agree with your understanding of points one and two, and 
note that they have been reflected in your appointment letter and contract. 
In response to the point number three, it is important to note that there is no automatic adjustment to salary as a result of 
internal changes in relativities.  Should positions that reports (sic) to yours be reclassified or receive additional 
remuneration, and you are of the view that this has resulted in significant increase in work value for your position then 
you will be free at that time to renegotiate your contract of service with the Hospital.  You will however be entitled to any 
salary increments that are generally applicable to the HSOA MHS Enterprise Agreement. 
In relation to point number four, the Hospital has entered into the system all increases that are due under the current 
HSOA MHS Enterprise Agreement, which will be granted to you.  However, as explained as future Enterprise 
Agreements increases are unknown it was agreed as a 'salary check' that you would monitor any increases to ensure that 
they flowed to you. 
In relation to point number five.  You are eligible to apply to the Clinical Staff Education Fund (CSEF) for assistance to 
attend conferences, seminars, etc., this is by virtue of your acceptance as a member of the Clinical Association, a decision 
which was made at the Clinical Association Executive meeting held in October 2002.  Ms Marion Schultz, Administrative 
Assistant will notify Dr Philip Montgomery, who is the Chairman of CSEF. 
For your information, please note that your applications to the CSEF will need to be made on the appropriate forms, and 
each and every application will be judged individually in accordance with CSEF Guidelines, the same as for every other 
consultant staff member.  The forms and more information are available on Servio, under Clinical Services. 
Lastly, in relation to point number 6, a new process is to be implemented.  It has been decided that leave application 
approval process is to be authorised by the Director of the Surgical Division, as this is where the Head of Department 
position functionally reports.  However, the Deputy Director of Clinical Services can authorise the application in the 
absence of the Director of the Surgical Division. 
Should you have any questions in relation to any of the matters clarified in this memorandum, please do not hesitate to 
contact me on [telephone number]. 

19 Mr Scull responded to that memo from Mr Seeds in an email sent on 8 January 2003 which provided as follows (formal parts 
omitted): 

thanks for your correspondence dated 6th.January re appointment of Head of Department. 
I note your response to point three (your paragraph 3) which seems to have missed the point I was hoping to make.  On 
review, I may not have been clear in my intent. 
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I wished to make the point that the position of Head of Department, while being a senior management post is also a senior 
scientific/engineering post within the Department with duties, included in the JDP, which relate to the conduct of 
scientific investigations, research and development. 
Accordingly I would expect that, if there were to be a review of class positions in (or related to) the Department (eg. 
Medical Physicists, Scientists or Engineers), the position of Head of Department would be included in such a review, to 
be considered on merit related to changing work value, etc..  I would not expect the position of HOD to be set aside from 
such a review, if it eventuated, on the basis that the position is purely a management post and is therefore not part of the 
physics/engineering team. 
I trust this makes the point more succinctly and I would value your response. 

20 Mr Seeds then responded to Mr Scull's email on the same date (formal parts omitted): 
Thank you for clarifying this matter as I did misunderstand it. 
If there were to be a review of class positions in (or related to) the Department (eg. Medical Physicists, Scientists or 
Engineers) I think that it would be appropriate to look at the HOD positions if the positions being reviewed are at the top 
tier level of the Depts organisation structure as there may be some impact on the HOD position 
So I do not disagree with your sentiments 

21 Mr Scull testified that as a result of the final email received from Mr Seeds that he understood that if there was to be a general 
movement in classification or remuneration of senior staff within the department, that the head of Department position would 
be considered under the same conditions applying to those arrangements.  He said, however, that this did not happen.  As a 
result of the assurance that he received from Mr Seeds in that exchange, on 24 November 2005 he lodged a request to have his 
remuneration adjusted in a manner commensurate with adjustments made to other specified callings in the department as a 
result of the Health Professional Work Value Review conducted in accordance with the 2001 Agreement. 

22 The Health Professional Work Value Review sought to amend the Award to reflect significant increases in the work value of 
health professionals in what are referred to as 'specified callings' classifications and the subsequent reclassification of positions 
in recognition of work value changes (application P 18 of 2003: [2006] WAIRC 03473; (2006) 86 WAIG 34). 

23 Mr Scull claimed that the appellant's rejection of his claim to have his remuneration adjusted in respect of the Health 
Professional Work Value Review is inconsistent with the previous decision to award an outcome based on work value change 
in respect of his position and this was unfair and has resulted in a substantial reduction in the value of his position.  He also 
contended that this was contrary to the basis upon which he accepted his appointment to the position whereby the value of the 
position would retain its relativity to other senior scientific, physics and engineering posts under the Award. 

24 Importantly, when cross-examined.  Mr Scull: 
(a) agreed that not all the expectations included in the summary of pre and post appointment discussions for the 

position were met; and 
(b) said that the offer he signed on or about 23 December 2002 together with the subsequent correspondence he had 

with Mr Seeds about the terms of contract constituted the terms under which he could accept appointment to the 
position. 

The Respondent's Evidence 
25 Mr Seeds gave evidence by way of a witness statement and orally.  Mr Seeds stated that the advertisement for the position 

stated the salary was negotiable up to $107,000 per annum plus salary packaging dependant on qualifications and experience.  
The essential selection criteria for the position was drafted to make it available to either applicants with a Bachelors degree in 
physics, engineering or similar qualifications or a medical degree. 

26 Mr Seeds became directly involved in the process of appointing Mr Scull to the position at the point in time when the contract 
of service was being finalised.  Some time in August 2002 Mr Seeds prepared a memorandum to Dr Montgomery advising him 
of the basis for the salary at which the position was advertised.  He recommended to Dr Montgomery that in finalising the new 
contract of service with Mr Scull, the position be classified below Level 12 of the Award whilst maintaining a personal 
remuneration to Mr Scull of a Level 12 salary.  The remuneration offered to Mr Scull was at Level 12 of the 2001 Agreement 
as he was not a medical practitioner and this rate of pay was the highest classification available under the 2001 Agreement.  
Mr Seeds also said that Mr Scull's classification and remuneration in comparison to other non-clinicians was significantly 
higher, with other more senior heads of Department who were remunerated at Level 10 under the 2001 Agreement. 

27 After Mr Scull rejected the offer made to him on 3 October 2002 on the basis that Dr Fox had been paid a significantly higher 
remuneration under the AMA award and following discussions within the hospital; and after considering Mr Scull's 
representations in relation to his salary; Mr Seeds was instructed by the Director of Clinical Services and the Deputy Director 
of Clinical Services to issue a revised contract to Mr Scull which included a rate of pay in excess of the salary scales provided 
for in the 2001 Agreement.   

28 Mr Seeds drafted Mr Scull's contract of service to state that future salary increases would be award free but would mirror the 
Award and the 2001 Agreement so that Mr Scull would receive a salary in excess of the salary scale provided for under the 
2001 Agreement as well as the prescribed percentage increases in salary rates that were payable at prescribed dates under the 
2001 Agreement.  Mr Seeds provided a revised letter of appointment to Mr Scull and a revised contract of service.  Mr Scull 
signed a copy of the contract and returned it on 23 December 2002. 

29 Mr Seeds testified it was not his intention for Mr Scull's contract to provide that the relativity between Mr Scull's position and 
positions classified under the Award would be automatically maintained so he reiterated in the email exchange that the only 
automatic increases in Mr Scull's salary which the hospital had agreed to would be general periodic adjustments across all 
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salary rates as provided for under the Award and the 2001 Agreement.  In accordance with this agreement all of the percentage 
increases applicable under the Award and the 2001 Agreement and subsequent industrial agreements were applied to 
Mr Scull's salary over the course of his employment in the position. 

30 Mr Seeds said that when he received the memorandum from Mr Scull dated 23 December 2002 he was surprised and puzzled 
about the content of point 3 in Mr Scull's memorandum because as far as he was aware the prospect of maintaining relativity 
between the position and positions under the 2001 Agreement was not a term of Mr Scull's contract with the appellant.  Nor 
was he aware that this issue was discussed at any point by the hospital's officers in the negotiations about Mr Scull's contract.  
Mr Seeds considered the wording of his response very carefully as he considered it to be material to the way in which 
Mr Scull's contract of service with the appellant would be interpreted and applied by both parties.  After Mr Scull sought 
further clarification that the position would be included in any review of the classification of positions such as Medical 
Physicist, Scientist or Engineer within or related to the department in the email dated 8 January 2003, Mr Seeds in a return 
email confirmed that it would be appropriate to consider the position as part of any such classification review, should such a 
review occur.  Mr Seeds said that the hospital was of the view that Mr Scull's salary should be reviewed if the classification of 
all or some of the staff that reported to Mr Scull changed drastically, for example, if the reclassification of subordinate staff 
meant that they were to earn salaries equivalent to Mr Scull's salary this would clearly be inappropriate from a human resource 
management perspective. 

31 The appellant rejected Mr Scull's request, set out in a letter dated 24 November 2005, that his position be granted a number of 
salary increases to maintain relativity in line with the Health Professional Work Value Review.  A memorandum addressed to 
Mr Scull dated 10 July 2006, signed by Dr Montgomery, was sent to Mr Scull in which Mr Scull was informed that the 
17.28% salary adjustment sought was not in accordance with the terms of his contract with the appellant and that the 
explanatory memorandum Mr Seeds sent to Mr Scull on 6 January 2003 confirmed that the Health Professional Work Value 
Review did not apply to Mr Scull's position. 

32 The work value of Mr Scull's position was however later reviewed by Mr Tony Pepper, a consultant at Austral Training and 
Human Resources.  As a result of the review Mr Scull's position was reclassified at a Level 12 position under the Health 
Services Union - WA Health State Industrial Agreement 2008 (the 2008 Agreement).  Mr Seeds said that the classification of 
this position was consistent with the classification of the position of head of Department, Medical Technology and Physics 
Department at Sir Charles Gairdner Hospital.  However no adjustment was made to Mr Scull's remuneration as Mr Scull was 
being paid in excess of the remuneration for a Level 12 professional officer under the 2008 Agreement.  Mr Scull was 
therefore advised on 5 October 2009 that his request to renegotiate his remuneration in light of the Health Professional Work 
Value Review was rejected. 

33 Mr Seeds said that following the review and reclassification of Mr Scull's position the decision was made not to adjust 
Mr Scull's remuneration as his current salary was considered appropriate.  Mr Scull had received all salary increases generally 
applied to the rates under the Award, the 2001 Agreement and the 2008 Agreement and his current salary is $182,557, which 
exceeded the amount provided under the salary scales of the 2008 Agreement.  The 2008 Agreement provides a salary range 
for a Level 12 from 1 July 2010 from $130,554 to $140,358. 

34 When cross-examined, Mr Seeds conceded that he did not attend Mr Scull's interview for the position, nor was he involved in 
discussions with anyone at the hospital about the terms of Mr Scull's contract at the time of the interview. 

35 Mr John Ross also gave evidence on behalf of the appellant.  Since 2004 Mr Ross has been employed in the WA Health 
Department Industrial Relations Service as a Senior Industrial Relations Consultant.  In 2008 he was appointed to the position 
of Principal Industrial Relations Consultant.  Between 2004 and 2010 Mr Ross project managed the Health Professional Work 
Value Review.   

36 Mr Ross gave evidence that as Mr Scull's position was not within the scope of the Health Professional Work Value Review 
claim, the working party did not review Mr Scull's position or his contract of employment within that inquiry.  Mr Ross said 
that Mr Scull's position was anomalous, as the salary for the position was in excess of the salary applicable to the position 
under the 2001 Agreement.  Mr Ross stated that as with all anomalous positions if it had been within the scope of the Health 
Professional Work Value Review claim, Mr Scull's position would have been referred to the Classification Review Committee 
with a recommendation that it be placed on salary maintenance, for a determination as to whether or not any future salary 
increases in the Award or the relevant agreement would apply, until such time as the salary for Level 12 positions under the 
relevant agreement reached the salary currently paid to Mr Scull. 

Reasons for Decision of the Public Service Arbitrator 
37 The increase in pay sought by Mr Scull was in addition to the increases paid to him which were in line with general wage 

increases given to employees covered by the Award and the industrial agreements.  The Public Service Arbitrator characterised 
the issue in dispute between the parties as whether Mr Scull's contract of employment with the appellant provides that 
Mr Scull's salary should be increased by an average of the percentage of pay increases awarded to senior staff in the 
department that report to Mr Scull as a result of the Health Professional Work Value Review, in order to retain the relativity of 
the position to other peer professions. 

38 The Public Service Arbitrator held that the task before the Commission was to determine the terms of the contract of 
employment and to ascertain whether the claim constituted a benefit which has been denied under the contract of employment, 
having regard to the obligation on the Commission to act according to equity, good conscience and the substantial merits of the 
case.  When characterising the industrial dispute before her as a dispute about the terms and conditions of contract, the Public 
Service Arbitrator referred to a number of decisions which establish principles to be applied by the Commission when 
considering claims of contractual benefits under s 29(1)(b)(ii) of the Act:  Belo Fisheries v Froggett (1983) 63 WAIG 2394; 
Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307. 
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39 The Public Service Arbitrator found that terms of Mr Scull's contract of employment were contained in the following 
documents: 

(a) Letter of appointment dated 9 December 2002; 
(b) Contract signed by Mr Scull on or about 23 December 2002; 
(c) The memoranda and emails exchanged between Mr Seeds and Mr Scull between 23 December 2002 to 8 January 

2003. 
40 The Public Service Arbitrator observed that the memoranda and emails referred to in (c) arose as a result of the terms of the 

contract being unclear and silent on a number of conditions relevant to Mr Scull's appointment to the position and were 
conditions that Mr Scull had discussed and reached agreement with the appellant prior to accepting appointment to the 
position. 

41 The Public Service Arbitrator found that during discussions between Mr Scull and the appellant's representatives that occurred 
prior to the final contract and letter of appointment being given to Mr Scull, an agreement was reached that the salary, status 
and other entitlements associated with the position would equate to the conditions of employment of the incumbent in the 
position whose contract was linked to a classification under the AMA award.  The Public Service Arbitrator also found that 
she accepted Mr Scull's evidence that as part of these discussions, Mr Scull had reached an agreement with the appellant's 
representatives that the status of the position would be maintained which included maintaining the relativity of the salary of the 
position with respect to other senior positions within the department if work value reviews of those senior positions resulted in 
salary increases. 

42 Also of importance, the Public Service Arbitrator made a finding that the summary prepared by Mr Scull and submitted to the 
appellant in early November 2002 was not a document that was part of pre-contractual negotiations between Mr Scull and the 
appellant's representatives which should be disregarded.  Instead she found that the summary contained a record of what had 
been clarified and agreed between the parties prior to Mr Scull accepting appointment to the position.  In particular, the Public 
Service Arbitrator found that the statement in the summary that it was expected that 'the relativity of the post with respect to 
other senior scientific, physics and engineering posts under the HSOA Award is protected within the arrangement' reinforced 
Mr Scull's understanding that he had an agreement with the appellant's representatives that the relativity of any salary increases 
of senior positions to the position by way of work value increases would be retained when he signed the contract. 

43 The Public Service Arbitrator then had regard to the uncontradicted evidence that: 
(a) on 24 November 2005 Mr Scull had asked the appellant's representatives to adjust the relativity of his salary with 

respect to other senior positions within the department in consideration of the outcome of the Health Professional 
Work Value Review; 

(b) After the application was lodged in the Commission on 23 September 2008 the appellant's representatives 
arranged for a review of the work value of the position to be undertaken, as it was award free and not linked to 
any classification in the Award; 

(c) After a classification review report was completed in March 2009 the appellant determined that the classification 
of the position was at Level 11 when Mr Scull was appointed to the position and based on work value increases to 
the position, the position should now be classified as a Level 12 position.  However, the appellant determined that 
Mr Scull's remuneration was higher than that of a Level 12 employee under the relevant industrial agreement and 
rejected Mr Scull's claim for an increase to his salary. 

44 After having regard to this evidence the Public Service Arbitrator found that: 
(a) Mr Scull was not entitled by the terms of the memorandum dated 6 January 2003 to have his salary automatically 

adjusted as a result of work value changes to positions that reported to Mr Scull and was dependent on work value 
changes to Mr Scull's position; 

(b) At that time Mr Seeds accepted the proposition put to him by Mr Scull that if internal relativities with respect to 
senior positions within the department changed and the value of work of the position increased then Mr Scull 
could renegotiate his salary with the appellant; and 

(c) As the value of the work required of Mr Scull's position had increased from a Level 11 to a Level 12; and 
(d) The appellant through his representatives had agreed to retain the status of the position prior to Mr Scull's 

appointment to the position; 
the salary of the position should be increased to reflect the relativity of the position to other senior positions within the 
department at the level it was when Mr Scull commenced employment in the position. 

The Appellant's Submissions 
45 Counsel for the appellant made a very strong submission on behalf of the appellant that the matter at first instance solely 

proceeded before the Public Service Arbitrator as a claim for contractual benefits.  In support of this contention the appellant's 
counsel took the Full Bench to an exchange between counsel for the appellant, the respondent and the Public Service 
Arbitrator at pages 4 – 5 of the transcript of the hearing at first instance.  Apart from an issue raised in respect of estoppel, the 
respondent's outline of submissions filed in the matter at first instance dealt with the respondent's claim in respect of Mr Scull 
solely on the basis as to whether the terms and conditions of Mr Scull's contract entitled him to the remuneration which was 
claimed. 

46 The appellant says in its written submissions that the letter of offer dated 9 December 2002 made no mention of the salary 
specified in the offer being maintained at the same relativity to other senior positions as existed at the time of the appointment, 
or there being any right to a review of the remuneration payable. 
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47 The appellant says that when the documents which were found to constitute the contract of employment are examined, the 
finding at [91] of the Public Service Arbitrator's reasons for decision that the appellant had agreed to retain the status of the 
position prior to Mr Scull's appointment to the position was not a condition of Mr Scull's contract of employment was directly 
contrary to the content of the documents found to constitute the contract between the appellant and the respondent.  All that 
Mr Scull was entitled to if anything, is where senior scientific positions were reclassified, was the opportunity to renegotiate 
his contract where a significant increase in work value accrued to his position as the result of changes in work value in those 
senior positions that reported to him. 

48 The appellant contends there was no evidence that an offer of employment was made that contained a term that the salary of 
Mr Scull would be maintained according to the relativities which existed at the time of his appointment to the salaries of those 
senior positions reporting to him.  Further, that the remuneration of Mr Scull's position was not related to any classification 
under the Award or industrial agreements.  Nor was there any provision which provided a right to increased remuneration. 

49 At law, the appellant says that whatever may have been discussed during interviews those discussions are merely pre-
contractual representations and are not admissible.  They are superseded by and merged in the contract itself.  Furthermore, 
pre-contractual representations can only become binding terms of the contract if they are promissory in nature:  Codelfa 
Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 (352) (Codelfa). 

50 The appellant says that neither party sought seriously to argue the claim should be determined as a matter of fairness and 
equity.  The appellant also says that such a claim did not appear in the papers and if the Full Bench is of the opinion that the 
matter should be determined on the basis of fairness and equity then as suggested by the respondent in their written 
submissions the matter should be referred back to the Public Service Arbitrator for further hearing and determination as the 
appellant had not put its case on that basis in any meaningful sense. 

51 The appellant says that Mr Scull's entitlement under the contract was that his conditions to remuneration were to mirror those 
of the Award and industrial agreements and he received those general increases payable under these industrial instruments.  It 
was not as if his remuneration was stagnate that the terms of the Award and the industrial agreements applied to him in all 
respects except in relation to his remuneration. 

52 In any event, the appellant says that for a person like Mr Scull to come to the Commission and ask for more when the 
Commission has issued an award and industrial agreement which settles the industrial matter of salary increases it is not open 
for Mr Scull to come back and ask the Commission to set a higher remuneration as a matter of contract or even as a matter of 
fairness and equity. 

53 The appellant's counsel also made a submission that if there is to be a dispute about Mr Scull's remuneration that the Public 
Service Arbitrator's jurisdiction arises under s 80E(2) of the Act which allows the Public Service Arbitrator to allocate a salary 
to the post that the government officer occupies.  The appellant says that that allocation of salary to an office can only be 
allocated according to the industrial instruments that apply to that position and to the employee.  If the industrial instruments 
are applied, Level 12 is the highest level of classification which is the classification that the review produced for Mr Scull.  
Consequently, the appellant says that the order made by the Public Service Arbitrator was contrary to s 80E(2) of the Act.  
However, it is conceded by the appellant that the point that they wish to make in relation to s 80E(2)(a) is not raised in the 
appellant's ground of appeal. 

The Respondent's Submissions 
54 The respondent says the appeal should be dismissed on two grounds.  Firstly, the application to the Public Service Arbitrator 

was not an application under s 29(1)(b)(ii) of the Act to recover a benefit under a contract, but was an application made under 
s 44 of the Act and as such the Public Service Arbitrator in making the decision was not constrained by the express terms of 
the contract.  Secondly and in the alternative, the respondent says the Public Service Arbitrator correctly construed the terms 
and conditions of the contract of Mr Scull.   

55 In the event that the Full Bench is not persuaded by either of those arguments the respondent says the Full Bench should find 
that the Public Service Arbitrator has only determined the contractual position and if it is determined that she erred in law, then 
it follows that the discretionary merit of the aspect of the application remains undetermined and the decision of the Public 
Service Arbitrator should be suspended and the case remitted for further hearing and determination. 

(a) The appeal misses the point 
56 The respondent points out that the appeal is based on the sole ground that the Public Service Arbitrator at first instance failed 

to give effect to the terms of the contract between Mr Scull and the appellant.  It also points out that the application was made 
under s 44 of the Act and the matter in dispute was whether the refusal of the appellant to increase Mr Scull's remuneration as 
a result of the work value review of the position was 'a failure of good faith', unjust, or harsh, unfair and oppressive.  The 
respondent says that when one has regard to the particulars provided by the respondent and the outline of submissions filed by 
the respondent at first instance that whilst consideration of the matters in dispute necessarily involved determining the 
contractual position of the parties, proper disposition of those matters was not limited to giving effect to the contractual 
position.  For practical purposes the matter fell into two parts which required the Public Service Arbitrator to: 

(a) determine whether the contract required an increase in Mr Scull's remuneration as a result of the reclassification; 
and 

(b) if not, determine whether as a matter of merit, the equity, good conscience and substantial merits of the situation 
required an increase in Mr Scull's remuneration.  This required an exercise of discretion. 

57 The respondent concedes that whilst there was some ambiguity and blurring between the two issues at first instance it is clear 
that both issues were before the Public Service Arbitrator for determination.  It is submitted that the Public Service Arbitrator 
has discretionarily determined the matter as a matter of merit unconstrained by the terms of the contract and that this is 
reflected in the decision the Public Service Arbitrator at [91] – [92].   



876 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

58 The respondent says the effect of the findings of the Public Service Arbitrator was that in light of the fact that the work value 
of the position was reviewed and it was found that the work value of the position had changed from a Level 11 to a Level 12; 
and as there was an agreement to retain the status of the position that Mr Scull's salary should be increased to reflect the 
relativity of the position to other senior positions within the department at the level it was when Mr Scull commenced 
employment in the position, the salary of Mr Scull should be increased to maintain that relativity. 

59 Consequently, the respondent says the appeal is misconceived in that it proceeds on the erroneous basis that the Public Service 
Arbitrator has merely construed the contract and given effect to it by applying a composite determination of the terms of the 
contract and them considering the circumstances justified an increase in order to do equity between the parties.  On this ground 
the respondent says the appeal should be dismissed. 

(b) The Public Service Arbitrator correctly construed the contract 
60 In the alternative, the respondent says that if it be the case that the Public Service Arbitrator only construed the contract, the 

appeal asserts that the error is said to arise because the Public Service Arbitrator ordered that: 
(a) the relativity of Mr Scull's position be increased to reflect its relativity with other senior positions within the 

Department of Medical Engineering and Physics at the level it was when Mr Scull commenced employment in the 
position; and 

(b) the salary levels contained in column 3 of the table in the internal memorandum to the Chief Executive South 
Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to Mr Scull's position; 

when the terms of the contract as found by the Public Service Arbitrator: 
(c) expressly excluded automatic maintenance of the relativity referred to; and 
(d) provided only for renegotiation of salary in the event of a change in relativity. 

61 The respondent argues that when the offer was made by the appellant's representatives on 9 December 2002, Mr Scull's 
memorandum dated 23 December 2002 could not be characterised at law as an acceptance of the offer of employment but a 
counter-offer.  What Mr Scull was saying was 'I am accepting your offer but with these additional conditions'.  Then there was 
further interchange between the parties by memorandum and email by way of qualification of the terms and conditions of the 
contract and all of those documents properly constitute the terms and conditions of the contract between the parties. 

62 The relevant terms of the contract as found by the Public Service Arbitrator may be summarised as follows: 
(a) The status of the position as at the date of contract would be retained. 
(b) Although the position was award free, it would relate to the Award and industrial agreements and enjoy any 

general increases in rates to the Award and the industrial agreements. 
(c) Any review of the classifications/positions which reported to Mr Scull would include a review of his position. 
(d) Should the classifications/positions which reported to Mr Scull be reclassified or receive additional remuneration 

Mr Scull would be free to renegotiate his contract. 
63 As to the maintenance of the 'status' of the position, the respondent says it should be construed to mean 'relative social or 

professional position' or 'standing'.  Consequently, it is argued that on a stand-alone basis, the condition that the status and 
position of the date of the contract would be retained would entitle Mr Scull to maintenance of relativity where the 
classification/positions which reported to Mr Scull were reclassified or receive additional remuneration.  However, automatic 
maintenance is excluded by the condition in (d) above, that is, should the classifications/positions which reported to Mr Scull 
be reclassified or receive additional remuneration Mr Scull would be free to renegotiate his contract.  As both (a) and (d) are 
terms of the contract they must be construed such that, as far as possible, they each have effect.  It is submitted that whilst (d) 
excludes an increase as of right where other positions have been reclassified it does not exclude the operation of (a) where the 
proper classification of Mr Scull's position itself has changed.  Thus, if a review resulted in reclassification of some or all of 
the positions reporting to Mr Scull but not of Mr Scull's position itself, Mr Scull would not be entitled to an increase by virtue 
of (a) because of the operation of (d).  However, as Mr Scull's position itself has been reclassified from a Level 11 to a 
Level 12 on the basis of work value, it is submitted that (a) does entitle him to an increase, or, in the language of the contract, 
to retain the status of the position.  That is, his actual remuneration should be increased by the percentage increase constituted 
by the change from a Level 11 to a Level 12.  Such an increase would give effect to the contractual requirement that the status 
be retained.  That retention of status is relative to his position's award ranking, but not relative to the ranking of other positions. 

64 The appellant's decision not to increase Mr Scull's remuneration was based on an internal memorandum by Mr Gregory dated 
2 September 2009.  Mr Gregory's conclusion in the memorandum was that: 'The employer is contractually obliged to consider 
Mr Scull's claim.  The claim has no apparent merit in the context of recognition of work value changes'.  Accepting this to be 
correct, the claim does however have merit in the context of retention of the status of the position, which the employer is 
contractually obliged to do.  However, it is not correct to say that the claim has no merit in the context of recognition of work 
value changes.  The work value of the position was recognised by the review of the position to have increased from a Level 11 
to a Level 12.  That review was accepted by the employer.  In accepting the review, the employer merely made an 
administrative adjustment to the formal linking of Mr Scull's position to award a Level 12, in lieu of a Level 11.  As Mr Scull's 
remuneration was over the Award and industrial agreements, that adjustment had no effect on his actual remuneration and was 
simply absorbed.  There is no provision for absorption in the Wage Fixing Principles:  (2010) 90 WAIG 588. 

65 Further, the contractual requirement to review Mr Scull's remuneration in the event of work value changes is a requirement to 
conduct that review bona fide and in good faith.  In view of the fact that the review found that there had been a significant 
work value increase to the position there was no basis for the appellant's representatives to then find that '[t]he claim has no 
merit in the context of recognition of work value changes'.  On the contrary, bona fide and good faith recognition of changes in 
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work value compels the conclusion that the actual remuneration be increased appropriately, not just passed off by an 
administrative sleight of hand. 

(c) The Public Service Arbitrator failed to determine the merit aspect of the claim 
66 In the event that the Full Bench finds that the Public Service Arbitrator wrongly found that Mr Scull had a contractual right to 

an increase of his remuneration as a result of the work value review of his position then the matter should be remitted back to 
the Public Service Arbitrator at first instance for determination of the discretionary merit aspect of Mr Scull's claim.  For the 
purposes of s 49(6a) of the Act, the respondent says the reasons why it should be remitted back rather than determined by the 
Full Bench are: 

(a) There may be further evidence to be adduced on the broader equity question; 
(b) The matter has a complex and intricate history with which the Public Service Arbitrator at first instance is well 

acquainted and it is preferable in such a case for a discretionary decision on the merits be made by the Public 
Service Arbitrator so constituted; and 

(c) Given that the outstanding issue requires the exercise of the Public Service Arbitrator's discretion, the parties' 
appeal rights would be preserved by remission back.  If not remitted back those rights would effectively be lost 
because the Full Bench would itself exercise the discretion effectively at first instance. 

Conclusions 
(a) Jurisdiction of Public Service Arbitrator 
67 The exclusive jurisdiction of the Public Service Arbitrator is provided for in s 80E(1) of the Act which is as follows: 

Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire into and 
deal with any industrial matter relating to a government officer, a group of government officers or government officers 
generally. 

68 The powers of the Public Service Arbitrator are very wide.  They are to inquire into and deal with any industrial matter: 
Director-General Department of Justice v Civil Service Association of Western Australia Inc [2005] WASCA 244; (2005) 
149 IR 160 (Jones) [29] (Wheeler and Le Miere JJ).  The expression 'exclusive jurisdiction' in s 80E(1) of the Act was likely 
intended to do no more than exclude the general jurisdiction of the Commission, pursuant to s 23 of the Act, to inquire into and 
deal with industrial matters generally: Jones [27] (Wheeler and Le Miere JJ).   

69 Section 80E(2) of the Act provides for the jurisdiction that is to be included in s 80E(1) of the Act.  Section 80E(2) of the Act 
states: 

Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction to deal 
with —  

(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a government 
officer and, where a range of salary was allocated to the office occupied by him, in respect of the 
particular salary within that range of salary allocated to him; and 

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant. 
70 Pursuant to s 80E(5) of the Act, the Public Service Arbitrator has power to review, modify, nullify or vary any act, matter or 

thing done by an employer of a government office that is within the jurisdiction of the Public Service Arbitrator and under 
s 80L(1) of the Act the provisions of Part II Division 2 of the Act applies to the exercise of the jurisdiction of the Public 
Service Arbitrator which includes the powers under s 44 of the Act. 

71 Whilst the general jurisdiction of the Public Service Arbitrator under s 80E(1) can include claims under s 29(1)(b)(ii) of the 
Act: Chief Executive Officer, Department of Agriculture and Food v Ward & Wall [No 1] [2008] WAIRC 00079; (2008) 88 
WAIG 156 [92] (Ritter AP), the application before the Public Service Arbitrator in this matter is not a claim under 
s 29(1)(b)(ii) of the Act, as it is not a claim made by an employee.  It is an industrial matter referred by the respondent as an 
organisation of employees under s 80F(1) of the Act whereby the jurisdiction of the Public Service Arbitrator was invoked 
under s 80E(1) of the Act to inquire into and deal with an industrial matter.  In inquiring into and dealing with the industrial 
matter, a compulsory conference was convened by the Public Service Arbitrator pursuant to s 80G(1) and s 44(1) of the Act 
and the matter was referred for hearing under s 44(9) of the Act. 

(b) The scope of the industrial matter before the Public Service Arbitrator 
72 Despite the valiant submissions made on behalf of the appellant, the industrial matter before the Public Service Arbitrator is 

not a claim that is made and sought to be determined solely on grounds that attach to the determination of a claim in contract.  
This is not only evident from paragraph 1 of the memorandum of matters referred for hearing and determination but also from 
the written outline of submissions filed by the respondent on 30 July 2010.  In paragraph 1 of the memorandum of matters 
referred for hearing and determination it is stated: 

The applicant claims that the respondent has acted in a manner which is not fair, just and or reasonable by refusing to 
award an increase in remuneration for the position of Head of the Department of Medical Engineering and Physics at 
Royal Perth Hospital (Post number: 103229) ('the position') occupied by Mr Edward Scull consequent upon the 
respondent implementing outcomes of the Health Professions Work Value Review ('the HPR') to the position, pursuant to 
the provisions of the Hospital Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 (PSAAG 1 of 
2002) ('the Agreement'). 
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73 In [57] and [58] of the applicant's outline of submissions, after setting out the history of the matter at some length and referring 
to the fact that the appellant's representatives had refused to apply any salary increase as a result of the Health Professional 
Work Value Review to senior specific callings in the Department headed by Mr Scull, the respondent stated [AB 181]: 

We submit that this is fundamentally unfair and stands to be corrected. This is submitted because the effect of not 
recognising Mr Scull's claim in respect of the HPR and it not being fairly applied to the position occupied by him, has 
resulted in a nett overall reduction of the value of his position; a value established by the hospital under the contract 
applying to the position and fundamental to his accepting appointment to the position. 
It is submitted that to deny Mr Scull the benefit of the effects of the HPR in conjunction with increases that flow from 
'salary increments that are generally applicable to the HSOA MHS Enterprise Agreement' (ABD 16) is harsh unjust and 
unreasonable. 

74 The respondent's outline of submissions also made a claim for relief in respect of a pre-acceptance bargain on grounds of 
estoppel in respect of which the Public Service Arbitrator did not find it necessary to consider. 

75 It is however clear from the appellant's submissions that the appellant only sought to address the matter before the Public 
Service Arbitrator on grounds that there was no breach of contract and the elements of estoppel had not been made out. 

(c) What were the terms of contract and did the Public Service Arbitrator err? 
76 When construing the terms of a contract regard cannot be had to pre-contractual negotiations unless there is some ambiguity in 

the terms of the contract.  This rule was explained by Mason J in Codelfa where his Honour said (352): 
The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if 
the language is ambiguous or susceptible of more than one meaning. But it is not admissible to contradict the language of 
the contract when it has a plain meaning. Generally speaking facts existing when the contract was made will not be 
receivable as part of the surrounding circumstances as an aid to construction, unless they were known to both parties, 
although, as we have seen, if the facts are notorious knowledge of them will be presumed. 
It is here that a difficulty arises with respect to the evidence of prior negotiations. Obviously the prior negotiations will 
tend to establish objective background facts which were known to both parties and the subject matter of the contract. To 
the extent to which they have this tendency they are admissible. But in so far as they consist of statements and actions of 
the parties which are reflective of their actual intentions and expectations they are not receivable. The point is that such 
statements and actions reveal the terms of the contract which the parties intended or hoped to make. They are superseded 
by, and merged in, the contract itself. The object of the parol evidence rule is to exclude them, the prior oral agreement of 
the parties being inadmissible in aid of construction, though admissible in an action for rectification. 

77 A pre-contractual representation can however become binding if it was promissory in nature and thus not representational.  In 
Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 Gibbs CJ (61) explained: 

A representation made in the course of negotiations which result in a binding agreement may be a warranty — i.e., it may 
have binding contractual force — in one of two ways: it may become a term of the agreement itself, or it may be a 
separate collateral contract, the consideration for which is the promise to enter into the main agreement. In either case the 
question whether the representation creates a binding contractual obligation depends on the intention of the parties. In J. 
J. Savage & Sons Pty. Ltd. v. Blakney and Ross v. Allis-Chalmers Australia Pty. Ltd., it was said that a statement will 
constitute a collateral warranty only if it was 'promissory and not merely representational', and it is equally true that a 
statement which is 'merely representational' — i.e., which is not intended to be a binding promise — will not form part of 
the main contract. If the parties did not intend that there should be contractual liability in respect of the accuracy of the 
representation, it will not create contractual obligations.  (footnotes omitted) 

78 It is common ground that the Public Service Arbitrator did not err in finding that the terms and conditions of Mr Scull's 
contract of employment were contained in the letter of appointment dated 9 December 2002, the contract signed by Mr Scull 
on or about 23 December 2002 and the memoranda and emails exchanged between Mr Seeds and Mr Scull between 
23 December 2002 to 8 January 2003.  When regard is had to that finding and the terms contained in these documents are 
analysed, it is clear that the terms of the contract in respect of salary increases were as follows: 

(a) The position was not covered by the Award or any relevant industrial agreement. 
(b) Any percentage increases that applied to the Award, the 2001 industrial agreement and any subsequent agreement 

would be applied to the salary paid to Mr Scull. 
(c) If senior positions that report to the position held by Mr Scull were reclassified or were to receive additional 

remuneration which resulted in significant work value for the position held by Mr Scull, Mr Scull could 
renegotiate his contract. 

(d) Any review of senior positions in the Department which were positions that reported to Mr Scull would include a 
review of his position. 

79 When regard is had only to these documents, it was not open to find that it was a term of the contract that the status of the 
position held by Mr Scull as at the date of the contract would be maintained.  All of the discussions that took place between Mr 
Scull and the appellant's representative prior to the entering into the contract between 23 December 2002 and 8 January 2003 
were pre-contractual negotiations.  That is evident from the evidence given by Mr Scull and his summary.  It is clear in 
particular from the summary, that at its highest Mr Scull 'expected' that the relativity of the salary that would attach to his 
position would be maintained with the salaries of those senior positions that reported to him.  However, there is no record in 
the summary of any representation made to Mr Scull which could be construed as a representation made on behalf of the 
appellant that such a relativity would be maintained. 

80 The evidence given by Mr Scull in his witness statement, orally and the record of negotiations in his summary does not 
support a finding that the appellant's representatives made any representation that could be regarded as promissory that the 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 879 
 

relativity of his salary to those positions that reported to him would be maintained.  There was no such representation.  It was 
simply an expectation of Mr Scull. 

81 For these reasons I am of the opinion that the Public Service Arbitrator erred in failing to have regard to the express terms of 
the contact which provided that Mr Scull was not entitled to automatically have his salary adjusted as a result of changes to the 
classifications or remuneration of the senior positions that reported to him as head of Department. 

82 I do however agree with the submission made on behalf of the respondent that part of the industrial matter before the Public 
Service Arbitrator was whether consequent upon the appellant implementing the outcomes of the Health Professional Work 
Value Review the appellant acted in a manner that was not fair, just or reasonable by refusing to award an increase in 
remuneration for the position held by Mr Scull.  I also agree that it is open to hear and determine the application on these 
grounds and for this reason it is my opinion that the appeal should be allowed and the decision remitted to the Public Service 
Arbitrator for further hearing and determination. 

83 Whilst the issues raised by the appellant in respect of the application of s 80E(2)(a) of the Act is not directly raised by the 
appellant in his ground of appeal, as the issue was ventilated by counsel it is appropriate to make some observations about 
whether s 80E(2)(a) of the Act has any application to the facts of the matter in this appeal.  Section 80E(2) of the Act makes it 
clear the jurisdiction under s 80E(2)(a) of the Act includes jurisdiction to deal with a claim in respect of the salary or range of 
salary allocated to an office occupied by a government officer.  However, it is apparent that s 80E(2)(a) of the Act is not 
concerned with the salary that attaches to the person who holds an office but to the office.  Section 80E(1)(a) of the Act 
contains a distinction between what may be colloquially described as a job (an office) and the person who holds that job (an 
officer).  This distinction is found not only in s 80E(1)(a) of the Act but in other provisions of the Act and the Public Sector 
Management Act 1984 (WA):  (see, for example, s 80I(1)(b) and s 80I(1)(c) of the Act).  The documents that contain 
Mr Scull's terms of contract of employment attach to him personally and do not attach to the office held by him.  For this 
reason I am of the opinion that it is doubtful that s 80E(2)(a) of the Act has any application to the industrial matter raised in 
this appeal. 

BEECH CC 
84 I have read the reasons for decision of both the Hon. Acting President and Kenner C.  I agree with them for the reasons they 

have given that the decision at first instance should be suspended and the matter be remitted to the learned Arbitrator for 
further hearing and determination on the merits. 

KENNER C: 
85 This appeal under s 49 of the Industrial Relations Act ("the Act") is narrow in scope and is limited to one ground. The ground 

is that the learned Arbitrator was in error in finding that the respondent had an entitlement to a salary increase, commensurate 
with relativities of his position as Head of Department of Medical Engineering and Physics at Royal Perth Hospital, to other 
senior positions in his Department. 

86 The background to the appeal, the reasons for decision of the learned Arbitrator and the contentions of the parties on the 
appeal, are set out in the reasons of Smith AP which are not necessary to re-traverse. 

87 It was accepted by both the appellant and the respondent, that the learned Arbitrator was correct in her finding at par 74 of her 
reasons at AB 48, that the terms of the contract of employment between the appellant and the respondent was set out in a 
number of documents. 

88 These included the letter of appointment of 9 December 2002 signed by the respondent; the respondent's memorandum of 
23 December 2002 to the appellant seeking "clarification" of certain matters; and memoranda and emails passing between the 
respondent and the appellant of 6 and 8 January 2003 in relation to the matters to be "clarified" (see AB 33-37). 

89 In my view it was open to find that the negotiations between the respondent and appellant regarding his appointment to the 
position of Head of Department, which commenced in about April 2002, involved pre-contractual representations which were 
not intended to be promissory in character, objectively determined from the stance of a reasonable person: Codelfa 
Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337; Hospital Products Ltd v United States Surgical 
Corporation (1984) 156 CLR 41.   

90 Statements of parties to negotiations reflecting their subjective intentions and reasonable expectations, consistent with the 
parole evidence rule, are generally not admissible, nor of assistance, in construing the terms of a contract ultimately reduced to 
writing. Whilst the Commission is of course, not bound by the strict rules of evidence, nonetheless such evidence can 
sometimes distract attention from the real issues in dispute.   

91 As a matter of broad principle, where parties record their agreement in writing, and such writing does not include a pre-
contractual statement later alleged to be a term, this is strongly indicative of it not being enforceable as a term of the 
agreement. 

92 In this case, there was no doubt from the evidence before the learned Arbitrator that the respondent had a desire and an 
expectation, that any salary relativity between his position, then under negotiation, and other senior positions within the 
Department, would be maintained.   

93 However, ultimately, objectively considered, it is to the terms of the relevant written instruments, embodying the terms of the 
contract as finally agreed, that primary attention must be paid in ascertaining the rights and entitlements of the parties: Royal 
Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 per Kirby J at 70.  

94 The terms of the written agreement between the parties, does not reflect any undertaking that the respondent's salary relativity 
will be maintained with other senior officers of the department.  Indeed, Mr Seeds' reply of 6 January 2003 to the respondent, 
expressly denied that there was any such commitment other than an opportunity to renegotiate the contract, if certain 
preconditions were met.   



880 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

95 There was also no reference in the written agreement as to the preservation of the status of the respondent's position, relative to 
others, whatever ultimately, that might entail. 

96 In contract law parlance, it is settled that an offer and acceptance must precisely correspond. A variation from the offer, in an 
acceptance, may result in any such acceptance being invalid. Any purported acceptance which accepts an offer in general 
terms, but with additions and qualifications, may in fact constitute a counter offer, open for acceptance by the other party: 
Carello v Jordan [1935] QSR 294.   

97 It might be open to have concluded that the respondent's memorandum of 23 December 2002 to the appellant, which sought 
"clarification" of some matters, in reality, constituted a counter offer which was not accepted by the appellant in its reply of 
8 January 2003. Regardless of this however, the parties, by their conduct, entered into a contractual relationship of 
employment and have continued to do so for some years to date.  In these circumstances, the respondent must be taken to have 
accepted the terms as proposed by the appellant at the time.   

98 Accordingly, with respect, I consider that the learned Arbitrator was in error in concluding that the status of the respondent's 
position, and hence salary relativity to others in his Department, would be preserved, as a contractual term. As these findings 
were integral to the learned Arbitrator's further consideration of whether any salary adjustment should apply to the respondent, 
the appeal should be allowed. 

99 However, that is not the end of the matter. Whilst the appellant attempted to argue that the only issue before the learned 
Arbitrator was the terms of the respondent's contract with the appellant, and whether it afforded him a contractual entitlement 
to a salary increase, in my view, that was not the totality of the dispute at first instance. 

100 The application originally made by the respondent was for a compulsory conference pursuant to s 44 of the Act. The 
application referred to the review of health professionals work value in accordance with the provisions of the Hospital Salaried 
Officers Metropolitan Health Services Enterprise Agreement 2001.   

101 Grounds advanced in support of the application, included allegations that the appellant had failed to deal with the respondent's 
position in good faith and the appellant had dealt with the respondent in a manner which was harsh, unfair and oppressive: AB 
5-8.   

102 The Memorandum of Matters Referred for Hearing and Determination under s 44(9) of the Act, appearing at AB 15-17, makes 
it plain at par 1, that the dispute referred for arbitration included allegations that the respondent "has acted in a manner which 
is not fair, just and or reasonable by refusing to award an increase in remuneration for the position of Head of the Department 
of Medical Engineering and Physics at Royal Perth Hospital (post number: 103229)". 

103 Furthermore, the applicant's outline of submissions at first instance, as set out at AB 172-185, also makes reference to the 
unfairness, harshness and unjustness of the appellant's conduct towards the respondent, by denying him a salary review. 

104 In my view therefore, the matter referred for hearing and determination under s 44(9) of the Act, was not confined to the 
contractual rights of the parties.  This is so, notwithstanding the fact that it appeared from exchanges between the parties and 
the learned Arbitrator, for example at AB 65-66, a focal point was the contractual arrangements between the appellant and the 
respondent.   

105 The referral plainly raised matters going to discretionary considerations under s 26(1)(a) of the Act, as to whether, in 
accordance with equity and good conscience, the respondent should be granted the relief sought.   

106 In these circumstances, it would be appropriate, that under s 49(5)(c) of the Act, the decision at first instance be suspended and 
the matter be remitted to the learned Arbitrator for further hearing and determination on the merits.  
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Result Decision at first instance suspended and remitted to the Arbitrator 
Appearances 
Appellant Mr R J Andretich (of counsel) and with him Mr J Misso (of counsel) 
Respondent Mr D H Schapper (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 21 March 2011 and having heard Mr R J Andretich (of counsel) 
and with him Mr J Misso (of counsel) on behalf of the appellant, and Mr D H Schapper (of counsel) on behalf of the respondent, 
and reasons for decision having been delivered on 13 May 2011, the Full Bench, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders that — 

1. The appeal is allowed. 
2. The order made by the Public Service Arbitrator on 17 January 2011 [2011] WAIRC 00039; (2011) 91 WAIG 

259 is suspended. 
3. The matter is remitted to the Public Service Arbitrator at first instance for further hearing and determination. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 This application by The Electrical and Communications Association of Western Australia (Union of Employers) was filed on 

2 March 2011 and is made pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) (the Act).  The applicant, as a 
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registered association under the Act, seeks the authorisation of the Full Bench for the Registrar to register an alteration to its 
qualification for membership rule.  The alteration the applicant proposes is to r 3 of its rules.  The change sought is to enlarge 
the categories of employers eligible for membership of the association.  The category sought to be added is refrigeration and 
airconditioning contractors who employ a person which may include themselves and who hold a Refrigeration and 
Airconditioning Mechanic Licence issued under the provisions of the Electricity (Licensing) Regulations 1991 (WA).  As the 
proposed alteration to r 3 seeks to alter the qualifications of persons for membership, the alteration sought can not be registered 
by the Registrar unless the registration is authorised by the Full Bench.  After hearing Mr Kutasi, secretary of the applicant, the 
Full Bench made the following order: 

The Registrar is hereby authorised to register the alteration to r 3 of the rules of the applicant as published in the Western 
Australian Industrial Gazette on 23 March 2011 ((2011) 91 WAIG 432).   

2 These reasons set out the reasons why the Full Bench formed the view that the proposal to register the alteration to r 3 should 
be authorised by the Full Bench. 

The Application 
3 In this application the applicant seeks to alter r 3 of the rules of the applicant by adding the following words that are underlined 

and in bold: 
Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor and 
whose is substantially engaged in the work usually performed by either an Electrical Contractor or a Communications 
Contractor or a Refrigeration and Airconditioning Contractor. 
For the purposes of this clause: 
a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who employs at least one 

person (which may include themselves) who is, a person who holds an Electrical Worker's Licence issued under 
the provisions of the Electricity (Licensing) Regulations 1991 (WA); and 

b) Communications Contractor means a person who employs a person (which may include themselves) or persons 
who perform, work which is regulated by the Australian Communications & Media Authority under the 
provisions of the Telecommunications Act 1997 (Cth); and 

c) Refrigeration & Airconditioning Contractor means a person who employs a person (which may include 
themselves) who is a person who holds a Refrigeration & Airconditioning Mechanic Licence, issued under 
the provisions of the Electricity (Licensing) Regulations 1991 (WA). 

4 The reason for the proposed alteration is to enable businesses that employ employees who hold restricted electrical licences in 
the refrigeration and airconditioning trade to join the association.  Mr Kutasi informed the Full Bench that refrigeration and 
airconditioning businesses do not have a specific industry body which represents their interests.  They were until 2010 
represented by an unregistered refrigeration and airconditioning contractors' association.  This association was wound up in 
2010.  Since the winding up of the unregistered association the applicant has been regularly approached by former members of 
the unregistered association seeking to become members of the applicant.  The applicant wishes to extend its services and 
representation to a section of its wider industry that is currently without a voice.  Mr Kutasi also informed the Full Bench that 
the refrigeration and airconditioning industry has close affiliation and similar interest to that of electrical contractors, as both 
are licensed by the Electrical Licensing Board and many of the current members of the applicant hold licences to carry out 
electrical work and refrigeration and airconditioning work.  

The Applicant's Rules about Alteration 
5 Pursuant to s 62(2) of the Act, the requirements of s 55(4) of the Act must be satisfied before the Full Bench can approve a rule 

alteration application to alter the eligibility rules of an organisation.  Section 55(4) of the Act provides that the Full Bench shall 
refuse an application by an organisation under this section unless it is satisfied that: 

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
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(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 

6 The first requirement pursuant to s 55(4)(a) of the Act, is that the Full Bench is required to refuse the rule alteration application 
unless it has been authorised by the organisation in accordance with its rules.  Pursuant to r 28, the rules of the applicant can be 
amended.  Rule 28 provides: 

Subject to the provisions of this Rule, the Rules may be amended by a resolution passed at a general meeting of the 
members of the Association.  
No amendment of the Rules shall be made unless:  

a. Notice of the meeting is given to all members at least one month prior to the date upon which the meeting 
is held;  

b. That notice sets out the proposed amendment of the Rules and the reasons for the amendment;  
c. The notice of meeting explains that, notwithstanding the fact that the resolution may be passed at the 

meeting, any member may object to the proposed amendment by forwarding a written objection to the 
Registrar of the Western Australian Industrial Relations Commission to reach him no later than 14 days 
after the date of the meeting; and  

d. The resolution is passed by at least two thirds of those members attending the meeting, either in person or 
by proxy, who are eligible to vote. 

7 Pursuant to r 21, the quorum for any Special General Meeting is 15 members and under r 20 a Special General Meeting may be 
called at the instance of the President or any 10 members. 

8 No procedure is prescribed under the rules for providing notice of a meeting to members.   
9 The facts supporting the applicant's submission that it complied with the rules of the applicant and the statutory requirements 

of the Act are set out in the statutory declaration of Mr Kutasi and the documents attached to his statutory declaration which 
evidence the following matters: 

(a) On 19 October 2010 a meeting of the management committee of the applicant was held.  The President was in 
attendance at the meeting of the management committee along with six other members of the applicant.  All 
members at that meeting including the President passed a resolution to call a Special General Meeting to amend 
r 3. 

(b) Notice of the Special General Meeting together with the proposed alteration to the rules and explanatory 
memoranda were distributed to all members of the applicant by ordinary post on or about 10 January 2011.  The 
notice informed the members of the applicant that there was to be a Special General Meeting on 17 February 2011 
at 9.00 am.  The notice also specified the resolutions that were to be considered.  These were as follows: 

2. Resolution 1:  To amend the rules and constitution of the Electrical and Communications 
Association of Western Australia as described in the tracked document marked 'proposed 
amendments to the rules and constitution of the Electrical and Communications Association of 
WA'. 

3. Resolution 2:  That the Association commences an application in the WA Industrial Relations 
Commission to alter the Rules of the Association in accordance with the requirements outlined in 
Resolution 1; and that the application is made at the earliest opportunity. 

(c) Attachment 1 to the notice set out the alteration sought to r 3 in the form that was later published in the Industrial 
Gazette on 23 March 2011(2011) 91 WAIG 432. 

(d) In the explanatory memorandum attached as attachment 2 to the notice was stated: 
The Electrical and Communications Association of Western Australia ('the Association') is proposing 
changes to the Association's rules. 
These changes are intended to allow refrigeration and air conditioning contractors to join the Association 
in light of the recent demise of their own industry association. 
The Association believes that refrigeration and air conditioning contractors are a close natural fit with 
electrical and communications contractors, as many members of the Association already do this work in 
addition to their mainstream electrical or communications installation services. 

(e) The Special General Meeting of the applicant was held on 17 February 2011 in accordance with the notice given 
to members.  Twenty-one members attended the Special General Meeting.  The two resolutions set out in the 
notice to the members were put to those present at the meeting and both motions were passed unanimously.   

10 After having regard to this evidence we were satisfied that the application has been authorised in accordance with the rules of 
the applicant.  We were satisfied that: 

(a) The requirements of r 28 were satisfied; 
(b) By the participation of the President in making the resolution at the Committee of Management meeting on 

19 October 2010, the Special General Meeting can be said to have been called by the President; 
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(c) Reasonable steps had been taken to accurately inform the members of the intention of the organisation to apply 
for the registration of the proposed alteration to r 3 of the rules; 

(d) Each member had been provided with a notice that set out the proposed alteration to the rules and the reason for 
their variations; and 

(e) Each member had been given notice that they could object to the alterations of the rules by forwarding a written 
objection to the Registrar no later than 14 days after the date of the meeting. 

11 We are also satisfied that the members of the applicant have been afforded a reasonable opportunity to make an objection and 
we noted that no member of the applicant had objected to the making of the application or to the proposed alteration of r 3. 

12 For these reasons we are satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act have been complied with.  We are also 
satisfied that the requirements of s 55(5) of the Act do not arise as there is no evidence before the Full Bench that the proposed 
new category of membership overlaps with any other registered organisation under the Act.  Section 55(4)(e) and s 56(1) of the 
Act relate to procedural rules for election for office, including secret ballots.  The applicant's rules currently provide for the 
procedures required by these provisions of the Act and the alteration sought to r 3 does not deal with the matter specified in 
those provisions.  Consequently, no issue arises in this matter in relation to the requirements of those provisions of the Act. 

13 We are also of the opinion that the amendment sought will be effective.  The application refers to a holder of a "Refrigeration 
and Airconditioning Mechanic's Licence issued under the provisions of the Electricity (Licensing) Regulations 1991 (WA)".  It 
was clarified during the hearing, and we record here, that those Regulations do not themselves provide for a Refrigeration and 
Airconditioning Mechanic's Licence.  The Regulations prescribe in reg 20(1)(c) for the issuing of a restricted electrical 
worker's licence (a "restricted licence").  Regulation 20(2) provides that an electrical worker's licence is subject to such 
restrictions and conditions, if any, as may be specified in the licence.  In turn reg 20(4) provides: 

(4) Subject to subregulation (5) a restricted licence authorises the holder of the licence to carry out electrical work 
(including testing) associated with or for the purposes of the holder's trade or calling. 

14 Strictly, a Refrigeration and Airconditioning Mechanic's Licence is a type of restricted licence allowing the holder to carry out 
electrical work associated with refrigeration and airconditioning work.  The Electrical Licensing Board has the function 
pursuant to reg 13(2)(c) of the Regulations to issue a restricted licence and it is in that respect that, in the language of the 
application, a Refrigeration and Airconditioning Mechanic's Licence is issued under the provisions of the Electricity 
(Licensing) Regulations 1991 (WA).  We approve the application on that understanding.  
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Order 
This matter having come on for hearing before the Full Bench on Thursday, 12 May 2011, and having heard Mr K Kutasi on behalf 
of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, orders that:— 

The Registrar is hereby authorised to register the alteration to r 3 of the rules of the applicant as published in the Western 
Australian Industrial Gazette on 23 March 2011 ((2011) 91 WAIG 432). 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
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AND 
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EDMUND FREDRICK BLACK 
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Objectors 

 

Catchwords : Industrial Law (WA) - Section 53(1) application to register new organisation - Objections 
based on validity - Section 55(4) - Whether applicant could establish application for 
registration was authorised in accordance with the rules - Whether notice of AGM could be 
given if no president or inaugural council - Rules invalid - Whether the applicant has less 
than 200 employees - Validity of joint membership agreements considered - Objections 
made out 

Legislation : Fair Work (Registered Organisations) Act 2009 (Cth) – s 151; 
Industrial Relations Act 1979 (WA) – s 6(e), s 7, pt II div 4, s 52, s 53, s 53(1), s 55(4), 
s 55(4)(a), s 55(4)(e), s 56(1), s 63(1), s 64B, s 64D, s 73(12) 

Result : Application dismissed 
Representation: 
Counsel: 
Applicant : Mr T H F Caspersz (of counsel) and with him  

Ms J McWilliams (of counsel) 
Objectors : Mr T J Dixon (of counsel) 
Solicitors: 
Applicant : Jackson McDonald 
Objectors : Slater & Gordon Lawyers 
 

Case(s) referred to in reasons: 
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Bradley Egg Farm Ltd v Clifford [1943] 2 All ER 378 
City of Gosnells v Roberts (1994) 12 WAR 437 
Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 
Dickason v Edwards (1910) 10 CLR 243 
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Laws v Australian Broadcasting Tribunal (1990) 170 CLR 70 
Maggbury Pty Ltd v Hafele Australia Pty Ltd [2001] 210 CLR 181 
Myer Queenstown Garden Plaza Pty Ltd v Corporation of the City of Port Adelaide (1975) 11 SASR 504 



886 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Professional Engineers Case (1984) 65 WAIG 4 
Quarante Pty Ltd v The Owners of Strata Plan No 67212 [2008] NSWCA 258 
Re Australian Logging Federation (1978) 203 CAR 225  
Re Keily; Re Transport Workers' Union of Australia [1992] FCA 158; (1992) 42 IR 4 
The Electrical and Communications Association of Western Australia (Union of Employers) [2007] WAIRC 01193; (2007) 87 
WAIG 2899 
Thompson v Reynolds [2009] WAIRC 00024; (2009) 89 WAIG 287 
Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] 219 CLR 165 
Trustees of the Roman Catholic Church v Ellis [2007] NSWCA 117; (2007) 70 NSWLR 565 
Watson v J & AG Johnson Ltd (1936) 55 CLR 63 
Western Australian Principals' Federation v State School Teachers' Union of Western Australia (Inc) [2008] WAIRC 01285; (2008) 
88 WAIG 1812 
Wise v Perpetual Trustee Co Ltd [1903] AC 139 
Case(s) also cited: 
Cameron v Hogan (1934) 51 CLR 358 
Carlton Cricket and Football Social Club v Joseph (1970) VR 487 
Dargavel v Cameron [2002] FCA 1234 
Postal Delivery Officers Union, AIRC Print S3192 (18 February 2000) 
Qantas Supervisors and Salaried Staff Association (1983) 289 CAR 700 
Qantas Supervisors and Salaried Staff Association (1982) 275 CAR 113 
Society of Australian Surgeons – re Application for registration as an organisation of employees – PR934448 [2003] AIRC 810 
(10 July 2003) 
The Association of Computer Professionals, Australia (1976) 178 CAR 1932 
The State School Teachers' Union of WA (Incorporated) [2008] WAIRC 1597; (2008) 88 WAIG 2234 
VIPA – Independent Pilots Group [2009] AIRC 68 

Reasons for Decision 
SMITH AP: 
The Application 
1 This application before the Full Bench was made pursuant to s 53(1) of the Industrial Relations Act 1979 (WA) (the Act).  The 

Western Australian Principals' Federation (the Federation) seeks the authority of the Full Bench to become registered as an 
organisation of employees.  The employees who comprise the Federation are principals and deputy principals of State 
Government schools in Western Australia.  The application was filed on 26 November 2009.  The State School Teachers' 
Union of W.A. (Incorporated) (SSTU) filed a notice of objection on 13 January 2010.  On the same day three individuals also 
filed notices of objection.   

2 Attached to the Federation's application is what the Federation says are its rules.  Pursuant to r 4 the eligibility for membership 
of the Federation is described as follows: 

4. ELIGIBILITY FOR MEMBERSHIP 
(a) The Federation shall consist of persons in the following categories: 

(i) Principals (as defined in Rule 3) employed or usually employed by the Department as Principals 
or Deputy Principals (or in the role traditionally designated as Principal or Deputy Principal 
(howsoever those positions may be described)) in Western Australian Public schools and colleges; 
and 

(ii) Any person elected to an office in the Federation. 
3 Principals are defined under r 3: 

'Principal' includes persons employed in the position of Principal or Deputy Principal or in the role traditionally 
designated as Principal or Deputy Principal (howsoever those positions may be described) but does not include Heads of 
Departments. 

4 The SSTU's notice of objection sets out four grounds of objection as follows: 
1. For the purposes of s 55(4) of the Industrial Relations Act 1979 (WA), there is no valid application for 

registration as inter alia any purported decisions of the Western Australian Principals Federation ('WAPF') made 
under its Constitution or putative Rules were invalid. 

2. For the purposes of s 53(1), the WAPF is not an unregistered organization consisting of not less than 200 
employees associated for the purpose of protecting or furthering the interests of employees. 
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3. The Rules of the WAPF do not conform with the requirements of s 55(4)(e) of the Industrial Relations Act 1979 
(WA). 

4. For the purposes of s 55(5) and the Objects in s 6 of the Industrial Relations Act 1979 (WA), the State School 
Teachers' Union of Western Australia (Inc) ('SSTUWA') is a registered organisation whose rules relating to 
membership enable it to enroll [sic] as a member some or all of the persons eligible, pursuant to the putative rules 
of the WAPF, to be members of the WAPF. The result is that there will be overlapping eligibility for membership 
between the SSTU and the WAPF if the application is granted. 

5 By consent, an order was made by the Full Bench on 29 January 2010 that paragraphs 1, 2 and 3 of the SSTU's objections be 
heard as preliminary issues.  The grounds of objection raised by each of the individuals do not raise any issues which are of a 
technical nature and have not been dealt with in the hearing of the preliminary issues.   

6 Pursuant to orders made by the Full Bench, the Federation filed a written statement in support of its application in defence of 
the preliminary objections and the Federation and the SSTU filed written submissions identifying the relevant issues of law.   

WAPF (No 1) 
7 In the matter of an application Western Australian Principals' Federation v State School Teachers' Union of Western 

Australia (Inc) [2008] WAIRC 01285; (2008) 88 WAIG 1812 (WAPF (No 1)) the Full Bench of this Commission heard a 
previous application by the Federation to register a new organisation.  The application was dismissed on 20 August 2008 
because the Federation could not establish the application for registration was authorised in accordance with the rules of the 
Federation.  In WAPF (No 1) there were two possible constitutions of the Federation before the Full Bench.  One was a 
constitution in the form of Exhibit E (which the objector contended was the constitution) and another was in the form of 
Attachment B (which the Federation contended was the constitution).  The Full Bench determined that Exhibit E was the 
constitution because the Federation could not establish on the balance of probability that Attachment B was, in fact, the 
constitution:  WAPF (No 1) [107].  The relevant consequence of this finding was that the differences between the documents 
were that the Federation could not establish on the balance of probability that the inaugural council and the officers of the 
Federation had been validly appointed.  This was because the following clauses of Exhibit E provide as follows: 

(a) 14. COUNCIL 
14.1 The inaugural Council shall consist of up to twelve (12) members comprising at least four (4) 

representatives from each of the primary and district high school sectors. 
14.2 Thereafter Council shall consist of twelve (12) members comprising at least four (4) members 

from each of the primary, secondary and district high school sectors. 
14.3 The inaugural Council will be constituted by the following persons: 

(a) Name 
(b) Name 
(c) Name 
(d) Etc 

… 
(b) 15. OFFICERS OF THE FEDERATION 

15.1 The Officers of the Federation shall be the President, Vice President and Treasurer. The Vice 
President shall be drawn from a different sector to the sector of which the President is a member. 

15.2 The inaugural Officers of the Federation will be: 
(a) President - Name 
(b) Vice President - Name 
(c) Treasurer - Name 

15.3 The inaugural Officers will hold office until an election is held under clause 14.6 or until 
31 December 2008, whichever is the earlier. 

(c) 16. EXECUTIVE 
16.1 The Executive shall consist of: 

(a) President; 
(b) Vice-President 
(c) Treasurer; 
(d) An executive member from the primary sector; 
(e) An executive member from the district high school sector; and 
(f) An executive member from the secondary sector. 
16.2 The inaugural executive members representing the sectors shall be: 
(a) Executive member primary sector - Name 
(b) Executive member district high school sector - Name 
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(c) Executive sector secondary sector - Name 
16.3 The inaugural executive members representing the sectors will hold office until an election is held 

under clause 14.6 or until 31 December 2008, whichever is the earlier 
16.4 Members of the Executive shall attend all meetings of the Executive and Council and carry out all 

resolutions of the Executive and Council as the case may be. 
16.5 Subject to the Constitution, the Executive shall, between meetings of the Council, have power to 

conduct and manage the affairs of the Federation in accordance with the Constitution. 
8 The material difference between cl 14, cl 15 and cl 16 in Attachment B and these clauses in Exhibit E was that Exhibit E 

simply referred to each office of the executive and the council by the word 'Name' and Attachment B stated the names of each 
office holder in each clause.  For example, in Attachment B Noel Strickland was named as a member of the inaugural council 
in cl 14.3, the president in cl 15.2 and as the president as part of the executive in cl 16.1.   

9 At all material times, the Federation is and remains an unincorporated association that was not bound by any statutory 
requirement in regard to the contents of its constitution, the holding of meetings or to the procedures to be followed by it.  It is 
common ground that the Federation is and was a body of members who had and have agreed to contractually bind themselves 
under the constitution as an association.   

The Evidence 
10 Noel James Strickland gave his evidence in chief in a witness statement.  In his witness statement he stated as follows: 

(a) He is the president of the Federation and the Federation was formed on 18 January 2007. 
(b) As a result of the decision of the Full Bench in WAPF (No 1) the Federation was left in the position where: 

(i) The rules purported to be adopted at a special general meeting held on 6 March 2007 were not the rules of 
the Federation; 

(ii) It was not clear whether the inaugural council of the Federation had been validly appointed; and 
(iii) There was some doubt as to the content of the constitution of the Federation. 

(c) Under cl 12.1 of its constitution, the Federation must hold an annual general meeting (AGM) each calendar year, 
not more than four months after the end of each financial year. 

(d) On 9 September 2008, in his capacity as a member of the Federation, he gave notice to the president of the 
Federation pursuant to cl 12.6 of the constitution proposing nine resolutions to be put to the 2008 AGM.  These 
resolutions were seconded by another member of the Federation, Nick Jakowyna. 

(e) The material parts of the notice stated as follows: 
To: The President of the Western Australian Principals' Federation (the 'Federation') 
We the undersigned: 
NOEL STRICKLAND (as proposer) and NICK JAKOWYNA (as seconder), both financial members of the 
Federation 
Hereby give notice pursuant to clause 12.6 of the Constitution of the Federation that we propose the resolutions 
set out hereunder to be put to the Annual General Meeting of the Federation which, pursuant to clause 12.1 of the 
Constitution, is required to be held on or before 31 October 2008. 
RESOLUTIONS TO BE PASSED 

1. Mr Noel Strickland be and is elected as Chairperson of this Annual General Meeting.  
2. The resolutions purported to have been passed at the Special General Meeting on 6 March 2007 

are hereby revoked and have no force and effect. 
3. The document headed 'Constitution of the Western Australian Principals' Federation' attached to 

this notice marked 'A' is confirmed to be a true copy of the document adopted as the 
Constitution of the Federation at a meeting of the inaugural members of the Federation held on 18 
January 2007 and is confirmed and ratified to be the Constitution which is and was at all relevant 
times binding on members of the Federation (hereafter referred to as the Constitution). 

4. The Constitution is amended with retrospective effect to 18 January 2007 by: 
a. deleting clause 14.6; and 
b. deleting the words 'until an election is held under clause 14.6 or' and ', whichever is the 

earlier' from clauses 14.5 and 16.3. 
5. The inaugural Council of the Federation upon its formation is confirmed to have been: 

a. Noel Strickland, who is also the inaugural President; 
b. Ken Austin, who is also the inaugural Vice President; 
c. Nick Jakowyna who is also the inaugural Treasurer; 
d. Denise Hilsz who is also the inaugural Executive Member- Primary Sector; 
e. Peter Fitzgerald who is also the inaugural Executive Member - District High School 

Sector; 
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f. Neil Hunt who is also the inaugural Executive Member - Secondary Sector; 
g. Kevin Brennan; and 
h. Peter Holcz. 

6. The decision of the inaugural Council to appoint Ron Bamford to replace Peter Holcz as a 
member of Council from 27 March 2008 is hereby ratified and affirmed with retrospective effect 
from and after 27 March 2008. 

7. Clause 14.3(h) of the Constitution is hereby amended to delete the name Peter Holcz and replace it 
with the name Ron Bamford with retrospective effect from and after 27 March 2008.  

8. All resolutions passed by the inaugural Council and inaugural Executive are hereby ratified and 
affirmed with retrospective effect to the date on which they were passed. 

9. The Constitution as amended is repealed and replaced in its entirety by the 'Rules of the Western 
Australian Principals' Federation' in the form of the document attached hereto marked 'B', such 
Rules to take effect from the conclusion of this meeting. 

(Relevantly the document which was attached as Attachment A to the notice as the constitution of the Federation 
was not a copy of Exhibit E but a copy of Attachment B which was found not to be the constitution of the 
Federation in WAPF (No 1)).   

(f) A council meeting of the Federation was held on 9 September 2008.  Mr Strickland attended the meeting along 
with Kevin Brennan, Neil Hunt, Nick Jakowyna and Ron Bamford.  Peter Fitzgerald attended by telephone link.  
Ken Austin and Denise Hilsz tendered their apologies.  At this meeting Mr Strickland informed those present that 
a council meeting would be held on 17 September 2008 to consider seven resolutions to, among other things, call 
their 2008 AGM in accordance with the constitution of the Federation.  He then handed out a copy of the notice of 
meeting of council to be held on 17 September 2008 to those attending the meeting.   

(g) In the notice to council members dated 9 September 2008, notice was given by Noel Strickland as the president of 
the Federation that a meeting of council would be held on 17 September 2008.  On his instruction, Joan Weston, 
the administrative officer of the Federation, emailed the notice of the council meeting (and all attachments) to all 
of the other council members who either attended by telephone or who were not present.  The relevant items on 
the agenda were as follows: 
The meeting has been called to consider and, if so decided, pass the following resolutions: 
1. An Annual General Meeting of the Federation will be called at 4:00 pm on 20 October 2008 at the 

Theatre, Perth Zoological Gardens, 20 Labouchere Rd in South Perth. 
2. The business of the Annual General Meeting shall be to: 

1. Receive and confirm the minutes of the previous AGM 
[As this is the first AGM of the Federation there are no such minutes.] 

2. Receive and approve the Annual Report and Audited Balance Sheet and Financial Statements to 
30 June 2008. 

3. Receive and confirm the declaration of the Poll for elections of the Federation. 
[No Poll will have been conducted, so no declaration will be made.] 

4. Consider and vote on the nine resolutions proposed by Noel Strickland and seconded by Nick 
Jakowyna pursuant to a notice given by them in accordance with Clause 12.6 of the Constitution, 
which notice is attached hereto marked '1'. 

5. Appoint Darelle Pola BCom, CPA ASA as the auditor of the Federation. 
3. Council hereby appoints Darelle Pola BCom, CPA ASA as the auditor of the Federation for the purposes 

of finalising the Audited Balance Sheet and Financial Statements of the Federation to 30 June 2008. 
4. The membership list attached hereto marked '2' is confirmed to be the list of all current members of the 

Federation. 
5. A Notice of Annual General Meeting substantially in the form of the document attached hereto marked '3' 

shall be sent to all members on or before 19 September 2008 by mail with a copy to be attached to an 
email to members who have elected to receive notices by email. 

6. Council authorises Noel Strickland, as President, to settle the final form of the Notice of the Annual 
General Meeting and to sign the Notice on behalf of Council.  

7. Council hereby approves the draft Proxy Form attached hereto marked '4' for use at the Annual General 
Meeting and authorises the President to include a copy of that form with the Notice of Annual General 
Meeting when that is sent out. 

(h) Mr Strickland attended the meeting of council held on 17 September 2008.  There was a quorum and council 
passed all seven resolutions set out in the notice.  (The notice of the AGM referred to in resolution 5 contained a 
copy of the notice and attachments set out in [10(e)] of these reasons.) 

(i) On 18 September 2008, Mr Strickland approved and caused to be sent to members a notice for the 2008 AGM to 
be held on 20 October 2008.  The notice provided members with an agenda of the matters that would be 
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considered at the AGM as well as notice of the resolutions that he and Nick Jakowyna had proposed.  The notice 
of the AGM was signed by Noel Strickland as president and stated that the AGM would be held on 20 October 
2008 and the material part of the agenda for the meeting was as follows: 
1 Receive and confirm the minutes of the previous AGM 

[As this is the first AGM of the Federation there are no such minutes.] 
2. Receive and approve the Annual Report and Audited Balance Sheet and Financial Statements to 30 June 

2008. 
3. Receive and confirm the declaration of the Poll for elections of the Federation. 

[No Poll will have been conducted, so no declaration will be made.] 
4. Consider and vote on the nine resolutions proposed by Noel Strickland and seconded by Nick Jakowyna 

pursuant to a notice given by them in accordance with Clause 12.6 of the constitution, which notice is 
attached hereto. 

In the notice all members were informed they were entitled to attend the meeting in person or by proxy and that a 
proxy form had been approved by council and was attached to the notice and should be returned to the president 
of the Federation by no later than close of business on 16 October 2008.  (Attached to the notice was a copy of the 
notice and attachments set out in [10(e)] of these reasons.) 

(j) On his instruction, Joan Weston posted the notice of the AGM and attachments to every member of the Federation 
at the member's nominated address and also emailed a scanned copy of the notice and all the attachments to the 
members at their nominated email address. 

(k) The 2008 AGM was held on 20 October 2008.  Twenty-six members attended in person and 311 members were 
present by proxy.  All resolutions proposed at the AGM were duly approved.  In particular, the AGM resolved to 
replace Exhibit E with Attachment A as the constitution and then to adopt the rules of the Federation to entirely 
replace the constitution (which was Attachment A) from the conclusion of the meeting.  A copy of these rules was 
filed in the Commission and attached to this application. 

(l) On 5 November 2008, pursuant to the powers of the president to call a special meeting of council in r 19(h) of the 
rules, Mr Strickland called a special meeting of council.  He instructed Joan Weston to send a copy of a notice of 
a special council meeting by email to all the council members.  The purpose of the meeting was to pass 
resolutions to lodge with the Commission an application to register the Federation as an organisation under the 
provisions of the Act. 

(m) On 12 November 2008, a special council meeting was held.  A quorum was present and council duly passed all of 
the proposed resolutions.   

(n) On 12 November 2009, under the authority given to him at the special council meeting held on 12 November 
2008, Mr Strickland approved and caused to be sent out to members a notice that the Federation intended to file 
its application for registration as a trade union under the Act.   

(o) On 12 November 2009, Joan Weston posted the notice of application to every member of the Federation at the 
member's nominated address.  On 17 November 2009, Joan Weston emailed all members at their nominated email 
address attaching a copy of the rules.   

(p) The Federation currently has 721 members.  Mr Strickland says therefore in accordance with s 53(1) of the Act 
the Federation may be registered by authority of the Full Bench.   

(q) On 24 November 2009, Mr Strickland instructed Jackson McDonald Lawyers to file the application on behalf of 
the Federation for registration as a trade union under the Act.  He did so under the authority given to him at the 
special council meeting of 12 November 2008.   

11 When Mr Strickland gave oral evidence he stated the following: 
(a) After the decision of WAPF (No 1) although he was aware that all the business of the Federation conducted 

between 6 March 2007 and 20 August 2008 had been found to be invalid by WAPF (No 1), they were left 
confused by the Full Bench's decision.  In particular he was confused as to whether the constitution of the 
Federation was Attachment B or Exhibit E in WAPF (No 1).  However the decision of WAPF (No 1) the 
document headed 'constitution' provided to members of council and to members of the Federation prior to the 
AGM in 2008 was a copy of Attachment A (which had been found by WAPF (No 1) not to be the constitution of 
the Federation).  From and after the decision of the Full Bench in WAPF (No 1) he continued to act pursuant to 
the terms of Attachment A. 

(b) He explained why the eligibility for membership rules of the Federation had been narrowed in the rules filed in 
this application.  Exhibit E and Attachment A contemplated that school administrators were eligible for 
membership.  As they have nothing to do with the role of a principal this category was excluded in the rules.  He 
said when they checked the list of membership prior to the AGM that there were no registrars or other 
administrators other than deputy principals on the list. 

(c) He conceded that at the council meeting held on 17 September 2008 council were acting as the council appointed 
under the constitutional document which was attachment A.  He also agreed that the members of the council at 
that time were the inaugural members of the council.  In the minutes of the council meeting held on 17 September 
2008 it is recorded that Mr Strickland informed the meeting that it was not clear that council must call the AGM 
but he believed it was appropriate for council to do so to ensure the AGM was held as required, particularly given 
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the notice of proposed resolutions that he and Nic Jakowyna had tabled.  It is also recorded that he explained that 
under cl 12.6 of the constitution that the proposed resolutions were able to confirm the constitution that was 
adopted on 18 January 2007 (Attachment A), to confirm that appointment of council and officers of the 
Federation, to remedy procedural defects identified by the Full Bench in WAPF (No 1) and to introduce new rules 
to entirely replace the constitution.   

(d) One of the resolutions considered at the meeting of council on 17 September 2008 was for the council to authorise 
Noel Strickland, as president, to settle the final form of the notice of the AGM and to sign the notice on behalf of 
the council.  This resolution was carried unanimously.  The council also unanimously approved a copy of the draft 
proxy form.  At that time the total number of members of the Federation was close to 760.   

(e) He readily conceded that no business was conducted by the council by reference of Exhibit E.   
(f) Resolution 5 at the AGM was put forward by Mr Strickland on the basis there was some confusion as to the 

appointment of the initial office bearers and the members of council and the resolution was to confirm the 
appointment of various people who were initially elected on 18 January 2007 to their respective positions 
(Exhibit B, page 265).  When cross-examined about this resolution, Mr Strickland conceded that the requirement 
under the Exhibit E constitution that the original council had to be comprised of four members from the primary 
sector and four members from the district high school sector was not addressed.  As to resolution 8, which was 
passed to ratify and affirm all resolutions passed by the inaugural council and the inaugural executive with 
retrospect to the effect of the date on which they were passed, Mr Strickland agreed that there was no notice given 
to the members of exactly what were those particular decisions that were subject of resolution 8.  He also 
conceded that the resolutions referred to by the inaugural council were resolutions passed under the original 
constitution as well as the rules that were adopted in March 2007 (which were found to be invalid by the Full 
Bench in WAPF (No 1)).   

(g) When resolution 9 was put at the AGM which was to replace the Attachment A constitution with the rules, 
Mr Strickland explained to the meeting that the resolution was in the opinion of council, a resolution that 
required, under the provisions of cl 31 of the constitution at least 75% of members present in person or by proxy 
to vote in favour in order to pass the resolution.  When the resolution was put to the meeting, all 27 persons 
present at the AGM voted in favour of the resolution and of the 307 people who voted by proxy only three of 
those voted against the resolution and one abstained from the vote.  The minutes record that one who abstained 
from the vote voted by proxy.  When asked whether the persons who returned the proxies were checked against 
the Federation's database of members Mr Strickland said he understood that that occurred.  When asked about 
whether members of the Federation voted at the AGM were direct members as opposed to members who had 
joined through the joint membership agreements, Mr Strickland said that the only direct members were inaugural 
members.  Mr Strickland then said that most of the inaugural members had signed the joint membership 
agreements and they were paying the fees through the joint membership agreements and that all other persons 
who voted at the AGM were considered to be a member of the Federation as a result of entering into the joint 
membership agreements. 

(h) The list of members that they kept had the names and the school that the person is at and their role.  He did not 
personally check the computer database against the list of persons who were eligible to vote. 

(i) As to the payment of membership fees under the joint membership agreements, Mr Strickland said that (with the 
exception of the Western Australian Secondary School Executive Association (WASSEA) agreement until 
recently), every quarter an amount is paid from each associated body to the Federation.  Each of the bodies are 
billed on the number of members that the Federation has and each associated body pays the fee for the members.  
It is up to the associated body to chase the fees.  Recently WASSEA changed to making quarterly payments for 
all members.  Prior to that, they made payments for each individual member of WASSEA.   

(j) All applications for membership of the Federation are required by cl 6.3 and cl 6.4 of the constitution to be 
provided to Mr Strickland, as president of the Federation, for approval.  When asked about the procedure he 
applies to approve an application he said he had never rejected any application for membership but has not 
notified any applicant in writing of his decision to approve an application as required by cl 6.5 of the constitution.  
When assessing whether each application for membership the person applying was eligible, Joan Weston checked 
whether each person was a current deputy principal or a current principal.   

(k) Membership fees of the joint memberships were solely determined by council.  He also said that no member had 
ever been removed as a member on the basis that they were six weeks in arrears of the payment of annual 
subscription.   

(l) Mr Strickland conceded that the rules applied a different provision for deeming a person to have resigned than the 
requirements of the constitution.  Under the rules where a person resigns their membership from an associated 
body the membership of the Federation could continue.  However under the constitution, if a person resigned 
from an associated body they were deemed to have resigned from the Federation.  Mr Strickland said however he 
did not believe that anyone had resigned independently but he was unable to say how many people had resigned 
from associated bodies in the period from February 2007 until the 2008 AGM.   

12 In cross-examination Mr Strickland was taken to the minutes of a general meeting of council of the Federation held on 
28 October 2009.  One of the purposes of that meeting was to amend r 44 (Transitional Arrangements) of the rules of the 
Federation.  One of the amendments was to amend r 44(g) (which provided that the inaugural council including the executive 
and the president would hold office until 31 December 2009) to provide that members of the executive and the inaugural 
council would hold office until 31 December 2010.  This amendment to the rules was made by council at the meeting held on 
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30 November 2009.  The resolution was carried unanimously.  An election of office holders then occurred in late 2009 for each 
of those offices.   

Particulars of the SSTU Objections 
13 Pursuant to orders made by the Full Bench on 29 January 2010, the SSTU particularised its grounds of objections as follows: 

l(a) There is no valid application for registration for the purposes of s 55(4) of the Industrial Relations Act 1979 
Particulars 

(i) The operative Constitution of the WAPF was Exhibit E in FBM 3 of 2007: see Re Western Australian 
Principals' Federation [2008] WAIRComm 1285 (20 August 2008) for example at [107]-[108] on p 421; 
cf [3] of the Witness Statement of Mr Strickland dated 25 November 2009. 

(ii) There was no 'Council' of the WAPF which had been validly appointed, constituted or elected in 
accordance with the operative Constitution: see Re Western Australian Principals' Federation [2008] 
WAIRComm 1285 (20 August 2008) for the reasons set out at [107]-[116]; cf [3(b)] of the Witness 
Statement of Mr Strickland dated 25 November 2009. An election was required to elect a Council and 
Executive in accordance with clauses 22 and 23 (and clause 14.6 if relevant): Re WAPF at [109]-[112]. 
Such an elected Council was required to be constituted as provided in clause 14.2 of the operative 
Constitution: Re WAPF at [113]-[114]  

(iii) As a result of (i) and (ii) above, the Full Bench found in Re WAPF (including at [115]-[116], [132] and 
[157) [sic] no valid business could have been transacted at the special general meeting on 6 March 2007, 
including the adoption of the Rules. 

(iv) By reason of (i) to (iii) above, the Notices of Meeting and subsequent Resolutions made by 'Council' 
relating to inter alia the meetings of 26 August 2008, 9 and 17 September 2008 (referred to from [5]-[12] 
of Mr Strickland's Statement) were invalid. 

(v) Further, as there was inter alios no Council President validly appointed or elected in accordance with the 
operative Constitution of the WAPF, all the relevant decisions made and actions carried out by 'Council' 
or members of the 'Executive' leading up to and including at least those made or carried out in relation to 
the putative AGM on 20 October 2008 were invalid. 

(vi) By reason of (i) to (v) above, the AGM on 20 October 2008 was not a valid meeting of the WAPF under 
its operative Constitution. 

(vii) Further or in the alternative, as the voting on the Motions at the putative AGM were not carried out in 
accordance with the relevant provisions of the operative Constitution (including inter alia clauses 12.5, 
12.6 and 21.2), the resolutions made on 20 October 2008 were invalid and of no effect. 

(viii) Further or in the alternative, the matters purportedly resolved at the putative AGM (including inter alia 
Resolutions [2] to [8]) were not capable of 'ratification' or having the retrospective effect intended in the 
circumstances. To the extent that the matters purported to be 'ratified' or decided upon were otherwise 
necessary for the purposes of the application, then the putative resolutions were ineffective in curing the 
existing invalidities. 

(ix) Further or in the alternative, Resolution 8 was not the subject of sufficient explanation in the Notice 
required pursuant to inter alia clause 12.6 of the Constitution: cf Re WAPF at [156]. To the extent that the 
matters purported to be 'ratified' or 'affirmed' were otherwise necessary for the purposes of the application, 
then the resolution was ineffective in curing existing invalidities. 

(x) For any or all of the reasons set out in (i) to (ix) above, it follows that the putative members of the WAPF 
did not validly authorise the replacement of the Constitution with the Rules at the AGM on 20 October 
2008. 

(xi) For any or all of the reasons set out in (i) to (x) above, the application to the Commission for Registration 
authorised by 'Council' at the Special Council Meeting purportedly constituted under the Rules on 12 
November 2008 was not validly authorised, with the consequence that there was no valid application for 
the purposes of s 55(4) of the IR Act. 

1(b) The Western Australian Principals' Federation is not an unregistered organisation consisting of not less then [sic] 
200 employees associated for the purpose of protecting or furthering the interest of employees for the purpose of s 
53(1) of the Industrial Relations Act 19792 

Particulars 
(i) The WAPF consists of no directly enrolled members other than the founding members present at the 

meeting on 18 January 2007 where the Constitution (being Exhibit E in FBM 3 of 2007) was adopted. 
(ii) Any additional membership of the WAPF purports to exist only by way of joint membership agreements 

with various associations (including inter alios the WAPPA, the WASSEA, the WADHSA, and the APF), 
in circumstances where the additional members were existing members of those other associations (which 
in some cases had different eligibility criteria to the WAPF, and no power under their constitutions to 
enter into such agreements). 
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(iii) The joint membership agreements were purportedly entered into by Council pursuant to clause 8.3 of the 
Constitution. For the reasons particularised in Ground l(a) above, there was no Council in existence at the 
material times with the consequence that: 
a. the joint membership agreements are void and of no effect; or further or in the alternative 
b. the level of any subscription fees payable to the WAPF was subject to agreement with the relevant 

association and otherwise contrary to the requirements in clauses 10.2 and 10.3 of the 
Constitution, the consequence of which is set out in clause 10.4 

(iv) In relation to the matters in (iii) above, nothing at the AGM of 20 October 2008 (including Resolution 8) 
purported to, or could in the circumstances, cure the resulting defects or invalidities. 

(v) Further or in the alternative, the application was made at a time following the purported adoption of the 
Rules at the AGM on 20 October 2008. No joint membership agreements were made, ratified or otherwise 
novated by the WAPF since that time. 

(vi) As a result of the matters set out in (i) to (v) above, the WAPF had enrolled less than 200 members at the 
time of the application on or about 26 November 2009. 

(vii) Further or in the alternative, the joint membership agreements purport to create membership 'under the 
rules of the Federation'; 
a. with no requirement (or resultant liability) to pay subscriptions to the Federation: eg clauses 3(a) 

and 4(a)3; 
b. with no requirement to provide the details required to notify members under the Constitution or 

Rules, or to verify eligibility to join; 
c. at (any) level of annual subscription, determined by agreement with the relevant association: eg 

clause 3(c); 
d. in circumstances where the member is able to cancel membership under the arrangement by 

giving notice to the association (and not the WAPF). 
(viii) The proper construction of s 53 of the IR Act requires that the words 'an unregistered organisation 

consisting of not less then [sic] 200 employees associated for the [relevant] purpose' be understood as 
requiring at the very least an association of persons who have agreed to and exhibited an intention to 
create legal relations inter se: see for example Re WAPF at [70]-[71] 

(ix) The membership by way of the joint membership agreements does not, in the circumstances including as 
set out in (vii) above, satisfy the requirements on a proper construction of section 53 of the IR Act. 

1(c) The Rules of the Western Australian Principals' Federation do not comply with the requirements of s 55(4)(e) of 
the Industrial Relations Act 19794 

Particulars 
(i) Clause 44 of the Rules required an election to have taken place in 2009.  This would have at least 

involved: 
a. Council appointing a returning officer at Council's 'first meeting after the adoption of [the] Rules': 

Rule 44(i); and 
b. The calling for nominations for Council not later than 1 September 2009: Rule 31(i). 

(ii) No election took place in 2009, and the steps referred to in (i) above did not take place. 
(iii) On 28 October 2009, a General Meeting of Council was notified of an intention to amend Rule 44 

pursuant to Rule 42. Council's vote on the proposed resolutions was to take place on 25 November 2009: 
cf Rule 42(b). 

(iv) There was no reference in the notice sent to members to the failure (on 12 November 2008) of Council to 
appoint a returning officer, or any attempt to overcome that failure. 

(v) An AGM held on 30 November 2009 purported to resolve inter alia to amend the Rules to in effect 
dispense with the requirement for elections in 2009 and appoint the members of the Council (including 5 
new members) and the Executive until at least 2011. 

(vi) There was no power in the Council the AGM to amend Rule 44, which applies 'notwithstanding anything 
provided elsewhere in the Rules', in the manner it did by way of Resolution 4 on 30 November 2009. 

(vii) To the extent that the Rules permit (or have been interpreted by Council to so permit, pursuant to Rule 
19(e)(xiv)) elections to be dispensed with by rule amendment voted on by a bare majority at an AGM, 
including in the manner described above, then the Rules do not comply with ss 55(4)(e) and 56(1) of the 
IR Act.  (footnotes omitted) 

The Chronology 
14 The following is a chronology of material meetings and events: 

(a) On 18 January 2007, there was a meeting of the inaugural members of the Federation.  At the meeting, inaugural 
'office bearers' and members of the 'council' and the 'executive' of the Federation were appointed by the members.  
The members then 'adopted' a constitution, later described and referred to as Attachment B in WAPF (No 1).  It 
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included in specified places the names of the inaugural 'office bearers' and the members of the 'council' and the 
'executive'. 

(b) On 20 February 2007, there was a meeting of the 'council' of the Federation.  The 'council' resolved to call a 
special general meeting for the purpose of making an application to the Commission for the registration of the 
Federation. 

(c) On 26 February 2007 and in accordance with the resolution and the constitution, notice was sent by email to the 
members of the Federation of a special general meeting on 6 March 2007, primarily to replace the constitution 
with the rules of the Federation and to authorise the making of an application to the Commission for registration. 

(d) A 'special general meeting' was duly convened on 6 March 2007.  The meeting 'authorised' the replacement of the 
constitution with the rules and the making of the application to the Commission.  The rules were as stated in 
Exhibit J in WAPF (No 1). 

(e) An application for registration was filed in the Commission on 9 March 2007. 
(f) Joint membership agreements in February/March 2007 were entered into by the Federation with WASSEA, 

Western Australian District High School Administrators' Association (WADHSAA) and Western Australian 
Primary Principals' Association (Inc) (WAPPA). 

(g) WAPF (No 1) was handed down by the Full Bench on 20 August 2008. 
(h) On 9 September 2008, there was a meeting of the 'council' of the Federation. 
(i) On 17 September 2008, there was a meeting of 'council' of the Federation at which it was resolved to: 

(i) authorise Noel Strickland, as 'president', to settle the final form of the notice of the AGM and to sign the 
notice on behalf of council; 

(ii) approve the draft proxy form. 
(j) On 20 October 2008, an 'AGM' was held at which a number of resolutions passed which included: 

(i) accepting Attachment A as the constitution (resolution 3); 
(ii) replacing the Attachment A constitution with new rules (Attachment B) (resolution 9). 

(k) On 28 October 2009, a general meeting of 'council' was held at which it was resolved to amend r 44 which 
changed the requirement to hold elections from 2009 to 2010. 

(l) On 12 November 2008, there was a special 'council' meeting.  The meeting authorised the application to register 
the Federation as an organisation. 

(m) This application for registration was filed in the Commission on 26 November 2009. 
(n) On 30 November 2009, an 'AGM' was held at which the resolutions made by council to amend r 44 on 28 October 

2009 were ratified. 
The SSTU's Submissions 
Objection 1 – There is no valid application for registration for the purposes of s 55(4) of the Act 
15 In the SSTU's opening outline of submissions and oral submissions the SSTU makes the following submissions: 

(a) The Full Bench in WAPF (No 1) found that the operative constitution of the Federation was Exhibit E:  [107] – 
[108].  The significance of the Full Bench's finding is inter alia that Exhibit E, which was adopted at the inaugural 
meeting of the Federation on 18 January 2007: 
(i) was ineffective to establish an inaugural council, identify the members of that body or provide any means 

for an inaugural council to be simply appointed; 
(ii) the adoption of the constitution did not appoint an inaugural council, inaugural officers, nor an executive. 

(b) The inaugural council was also required to be constituted as provided for in cl 14.2 of Exhibit E:  WAPF (No 1) 
[113] – [114].  Consequently there was a failure to nominate any persons to occupy the positions on the council, 
and accordingly there was no president, no positions filled on the executive and no officers of the Federation.  Nor 
was the inaugural council established on 18 January 2007 because it did not have four members from each of the 
primary, secondary and district high school sectors as required by cl 14.2 of Exhibit E.  It was the evidence of 
Mr Strickland that this issue had never been addressed.  In relation to the high school sector, one of the 
resolutions passed at the 2008 AGM was one of the members of inaugural council was substituted for 
Mr Bamford and he was from the same sector, but that only brought the number to three so they did not satisfy 
cl 14.1 or cl 14.2.  Even if there was a council it failed on that provision of Exhibit E because there is a 
requirement that there be four members of council from each sector. 

(c) The consequence of the adoption of Exhibit E was that an election was required to elect the council and executive 
in accordance with cl 22, cl 23 and cl 14.6:  WAPF (No 1) [109] – [112].  This did not occur.   

(d) After the decision in WAPF (No 1) was delivered on 20 August 2008, Mr Strickland on 9 September 2008 
purported to give notice to 'the president' of the Federation pursuant to cl 12.6 of the constitution proposing nine 
resolutions be put to the 2008 AGM.  On the evidence of Mr Strickland, the Federation was left in a position 
where it was not clear whether the inaugural council of the Federation had been validly appointed.  To the 
contrary, the situation could not have been clearer, the Full Bench had found that the constitution which was 
adopted at the inaugural meeting was ineffective to establish an inaugural council:  WAPF (No 1) [108].  This 
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finding had many consequences which gave rise to further invalidities.  Mr Strickland has also given evidence that 
there was some doubt as to the content of the constitution of the Federation.  To the contrary, the clear finding of 
the Full Bench was that the constitution was Exhibit E.  There was no attempt to hold an election.   

(e) Notwithstanding the finding by the Full Bench that the constitution was Exhibit E, the Federation proceeded as if 
Attachment A was the operative constitution and that the council and officers (somehow) existed.  There was no 
attempt to call an election.  The constitution recognised through the council that there were no appointees and 
certainly there was no president.  However immediately after WAPF (No 1) the council met, Mr Strickland took 
his place as president and they continued to transact business in order to remedy what they saw as issues that had 
arisen.  The Federation has proceeded on an erroneous basis.  The doctrine of ratification cannot cure what 
occurred.  Where you have a failure to have a properly convened meeting in accordance with the rules of an 
organisation no valid business can be transacted at a meeting of the organisation and all resolutions made are 
invalid and of no force or effect:  Andricciola v Italian Community of Keilor [1996] 1 VR 421. 

(f) By applying the same reasoning as that of the Full Bench in WAPF (No 1) to the present case, the consequences 
of this error are that the putative members of the Federation did not validly authorise the replacement of the 
constitution with the rules at the AGM on 20 October 2008: 
(i) The notices of meeting and subsequent resolutions made by 'council' relating to inter alia the meetings on 

26 August 2008, 9 and 17 September 2008 were invalid.  No valid business could have been transacted at 
these meetings as there was no council:  WAPF (No 1); Myer Queenstown Garden Plaza Pty Ltd v 
Corporation of the City of Port Adelaide (1975) 11 SASR 504 (528) (Wells J). 

(ii) As there was inter alios no president or council members validly appointed or elected in accordance with 
Exhibit E, all the relevant decisions made and actions carried out by 'council' or members of 'the 
executive' leading up to and including at least those made or carried out in relation to the putative AGM 
on 20 October 2008 were invalid. 

(iii) As a result of the failure to appoint or elect the council, the AGM on 20 October 2008 could not have been 
a valid meeting of the Federation under Exhibit E.   

(iv) As the voting on the motions at the putative AGM on 20 October 2008 was not carried out in accordance 
with the relevant provisions of Exhibit E, the resolutions made on 20 October 2008 were invalid and of no 
effect.  Exhibit E obviously proceeds on the basis of a valid appointment or election of a council and a 
president prior to the AGM.  Clause 21 of Exhibit E requires that proxy forms be approved by council and 
the votes be directed to the president.  This could not have occurred.  Clause 11.2, cl 12 and cl 13 the 
constitution required a council to be in place prior to an AGM taking place.  These provisions also 
contemplate that the president be properly appointed.  In cl 12.6 of Exhibit E, the council sets the agenda 
for an AGM, and under cl 12.6 a member wishing to propose a motion must give notice in writing to the 
president of a Federation.  Unless you have a president in place, a motion cannot be directed to anyone.   

(v) The matters purportedly resolved at the putative AGM were not capable of 'ratification' or having a 
retrospective effect intended in the circumstances.  To the extent that the matters purported to be 'ratified' 
or decided upon were otherwise necessary for the purposes of the application, the putative resolutions 
were ineffective in curing the existing invalidity. 
(1) Resolution 3 purported to change what occurred at the inaugural meeting on 18 January 2007.  

The 'ratification' sought in resolution 3 was to in effect change history as found by the Full Bench 
in WAPF (No 1).  This is not within the ambit of the doctrine of ratification. 

(2) The concept of ratification is properly part of the law of agency.  To constitute a valid ratification 
three conditions must be satisfied:  first, the agent whose act is sort to be ratified must have 
purported to act for the principal; secondly, at the time the act was done the agent must have had a 
competent principal; and, thirdly, at the time of the ratification the principal must be legally 
capable of doing the act himself:  Firth v Staines [1897] 2 QB 70 (75). 

(3) An unincorporated association has no legal personality.  For legal purposes an unincorporated 
association is nothing more than the aggregate of all its members at a particular time:  Watson v J 
& AG Johnson Ltd (1936) 55 CLR 63 (67) (Latham CJ), (68) (Starke J), (71) (Dixon J); Trustees 
of the Roman Catholic Church v Ellis [2007] NSWCA 117; (2007) 70 NSWLR 565 [48] – [51].  
One of the fundamental rules is that a principal cannot ratify a contract, unless at the time the 
contract was entered into, the principal was in a position to enter into the contract on its own 
behalf.  Ratification is impossible unless 'the principal' was in existence at the date of the act 
sought to be ratified.  It follows that there can be no 'ratification' of the acts done by the inaugural 
members (ie, the principals) of the Federation by a different group of members in 2008.   

(g) This is not a case where a duly appointed agent has exceeded authority in any event.  The acts sought to be 
'ratified' involved a valid adoption of the constitution in 2007. 

(h) The members at the 2008 AGM would not have had the authority to adopt the constitution as inaugural members 
or to appoint an inaugural council or executive:  cl 6.1, cl 14.4, cl 14.8 and cl 22.1.  Accordingly, there is no 
power to ratify where the putative principal (members at the AGM) did not have the legal capacity to do the acts 
at the relevant time.  An act that is void at its inception is not capable of ratification.   
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(i) The AGM did not have the power to ratify the acts it purported to.  There is no express power given under 
Exhibit E to the AGM to ratify such acts retrospectively:  Re Keily; Re Transport Workers' Union of Australia 
[1992] FCA 158; (1992) 42 IR 4 (17 – 18) (Keely J):  cl 14.11.   

(j) Resolution 3 was intended to effect the change from Exhibit E to Attachment A.  The notice of meeting did not 
however address cl 31 of Exhibit E which required a notice of motion of the amendment to clearly set out the 
effect of the change:  WAPF (No 1) [142] – [157].  No attempt was made to address the changes.   

(k) Similarly, resolution 8 was not the subject of sufficient explanation in the notice.  To the extent that the matters 
purported to be 'ratified' or 'affirmed' were otherwise necessary for the purposes of the application, then the 
resolution was ineffective in curing existing invalidities.  A principal at the time of ratification must have 'full 
knowledge' of the material facts and circumstances pertaining to the agent's unauthorised act in any event:  
Quarante Pty Ltd v The Owners of Strata Plan No 67212 [2008] NSWCA 258 [109] – [111]. 

(l) The persons voting at the 2008 AGM were not members of the Federation for the reasons which are addressed in 
ground 1(b) of the SSTU objections. 

(m) For these reasons: 
(i) The rules of the Federation could not have been validly adopted under resolution 9 at the 2008 AGM; and 
(ii) The application to the Commission for registration authorised by 'council' at the special council meeting 

purportedly constituted under the rules on 12 November 2008 was not validly authorised; 
with the consequence that there was no valid application for the purposes of s 55(4) of the Act. 

Objection 2 – The Federation is not an unregistered organisation consisting of not less than 200 employees associated for the 
purpose of protecting or furthering the interest of employees 
16 In written and oral submissions the SSTU makes the following submissions: 

(a) The Federation consists of no directly enrolled members other than the inaugural members present at the meeting 
on 18 January 2007 where the constitution as Exhibit E was adopted.  The joint membership agreements entered 
into between the Federation and various associations are dated February and March 2007.  They were entered into 
when Exhibit E of the Federation applied and prior to any attempt to adopt the Federation rules.  The SSTU 
contends that the joint membership schemes are invalid on three grounds including: 
(i) the schemes fail at a contractual level; 
(ii) the schemes fail by reference to the relevant constitutions; and 
(iii) membership under the schemes is not recognised under s 53 of the Act. 

Contractual grounds 
(b) Pursuant to cl 8.3 of Exhibit E, the power to enter into joint membership agreements resides with council.  As 

previously submitted there was no council capable of entering into such agreements.  The agreements were signed 
by 'the president' notwithstanding none existed.  The joint membership agreements are accordingly void and of no 
effect.  Nothing at the AGM on 20 October 2008 (including resolution 8) purported to, or could in the 
circumstances, cure the resulting defects.   

(c) Unless a member of an unincorporated association has agreed otherwise, the member will not be liable under 
contract purportedly entered into on their behalf: Wise v Perpetual Trustee Co Ltd [1903] AC 139 (149); Bradley 
Egg Farm Ltd v Clifford [1943] 2 All ER 378.  The inaugural members have no authority to bind other members 
in contract, and any future members cannot purport to ratify such acts as they have no power, including under 
Exhibit E, to do so:  cl 8.3. 

(d) At the time the agent (in this case the putative council) acted, the agent must have had a competent principal (that 
is, the principal must have been in existence and capable of being ascertained).  The members at the AGM could 
not have been principals for the purpose of the doctrine of ratification at the time of entering into the joint 
membership agreements as the agreements were said to give rise to their membership: Aztech Science v Atlanta 
Aerospace (Woy Woy) [2005] NSWCA 319 [70], [80]. 

(e) The contracts also fail on the basis that the associated bodies did not have the power to enter into the contracts on 
behalf of their members.  The constitutions of the associated bodies do not recognise joint membership (eg 
WASSEA Constitution cl 5, cl 6 and cl 14; WADHSAA Constitution cl 7 and cl 10).  If the contracting parties 
were not empowered to bind their respective associations in contract, no valid agreements could have been 
formed. 

Constitutional grounds 
(f) The joint membership agreements were ultra vires Exhibit E, including for the following reasons: 

(i) Clause 8.9 of Exhibit E provides that membership is automatically deemed to resign upon the termination 
of a joint membership agreement.  A member may elect (in writing) to remain a member: cl 8.9(b)(ii).  By 
contrast, the joint membership agreements place the onus on the person to give written notice of 
resignation to the Federation upon termination of the agreement.  The person otherwise remains a 
member: cl 5(c) of the joint membership agreements. 

(ii) Clause 8.10 of Exhibit E provides that upon resignation from the associated body a person is deemed to 
have resigned from the Federation unless they notify the Federation that they wish to remain a member.  
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Contrary to this provision, the joint membership agreements provide that, upon resignation from the 
associated body of the agreement, the person remains a member of the Federation unless the person 
resigns in writing: eg cl 4(a) (WADHSAA Constitution); cl 9.1 of Exhibit E. 

(g) Given that the Federation had no power under Exhibit E to enter into agreements containing such clauses, it 
cannot now be demonstrated by the Federation who its members were at the time of the 2008 AGM or 
subsequently.  When Mr Strickland gave evidence he was unable to say whether some of the people who voted at 
the 2008 AGM had resigned from the associated body and the Federation pursuant to the joint membership 
agreements continued to treat those persons as members but the constitution did not.   

(h) As council did not exist, it could not have 'determined a separate annual subscription' pursuant to cl 10.3 of 
Exhibit E.  The joint membership agreements suggest that, rather than the $400 annual subscription payable 
pursuant to cl 10.2(c), the members of the associated bodies paid no extra, however $102 per annum would be 
paid by the associated body to the Federation: cl 3(a) and cl 3(b).  The consequence of the fact that no person paid 
$400 per annum subscription to the Federation for membership is that it cannot be established that there were any 
members other than the inaugural members.  As there was no council the default amount payable was therefore 
$400 under cl 10.2(c) of Exhibit E.   

IR Act grounds 
(i) The proper construction of s 53 of the Act requires that the words 'an unregistered organisation consisting of not 

less than 200 employees associated for the [relevant] purpose' be understood as requiring at the very least an 
association of persons who have agreed to and exhibited an intention to be bound by a set of rules or to create 
legal relations inter se. 

(j) The term employee is synonymous with member:  Professional Engineers Case (1984) 65 WAIG 4 (6). 
(k) Section 73(12) of the Act relevantly requires the Full Bench to cancel the registration of an organisation if it is 

satisfied on the application of the Registrar that the number of members of the organisation would not entitle it to 
registration under s 53 of the Act.   

(l) The Act does not have provisions equivalent to those in the federal legislation which recognise forms of 
membership agreements:  s 151 of the Fair Work (Registered Organisations) Act 2009 (Cth).  Such agreements 
only come into force upon approval and may be terminated by Fair Work Australia. 

(m) The Act does not define 'member' in s 7 or s 52 however it is apparent from Division 4 of Part II of the Act that 
membership does not include the type of extended 'membership' contemplated by the Federation: 
(i) The joint membership agreements do not require the member to provide an address or in some cases any 

contact details at all.  This is not compliant with the requirements of s 63(1) of the Act. 
(ii) The joint membership agreements do not require the member to provide any details of occupation, which 

makes it impossible for the Federation to know if the person falls within the eligibility rules given the 
differing classes of members the various associated bodies can enrol under their constitutions.   

(iii) There is no requirement (or resultant liability) to pay subscriptions to the Federation (either by the 
member or the associated body):  Exhibit E cl 8.9(b)(ii); cl 8.10 and cl 3(a)(i) and cl 3(d); cl 4(a) of the 
WADHSAA agreement similarly provides that a member only becomes liable directly to pay 
subscriptions to the Federation following resignation from the associated body.  This is foreign to the 
concept of membership:  Thompson v Reynolds [2009] WAIRC 00024 [98] – [100], [195]; (2009) 89 
WAIG 287 (306, 317).  The Federation could not comply with s 64B and s 64D of the Act in these 
circumstances as there is no obligation to pay any subscriptions to the Federation. 

(iv) The level of annual subscription is determined by the agreement with the relevant association.  The 
Federation has no unilateral power to determine subscriptions payable by its members. 

(v) The putative members are able to resign from membership of the Federation under joint arrangements by 
giving notice to the associated body only and not to the Federation. 

(vi) The absence of any corresponding provision for joint membership agreements in the associated bodies' 
constitutions means that payment for joint membership subscriptions under cl 8.4(d) of Exhibit E is 
inconsistent with cl 10.3 of Exhibit E.  The associated bodies are only empowered to set subscription fees 
in accordance with the constitutional provisions for ordinary membership.  The result is that the members 
of the associated bodies join the Federation for no extra consideration. 

(vii) In the cases where persons are able to join without provision of contract details, the Federation is reliant 
on the associated body to notify its own putative members under the Federation's constitution, and cannot 
otherwise contact people directly.   

(n) As a result in the failure of the joint membership schemes: 
(i) The persons who voted at the 20 October 2008 AGM were not entitled to do so as they were not members 

of the Federation.  The vote at the 2008 AGM was accordingly null and void; and 
(ii) The Federation consisted of less than 200 employees at the time of the application on or about 

26 November 2009. 
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Objection 3 – The Rules of the Federation do not comply with the requirements of s 55(4)(e) of the Act 
(a) Section 55(4)(e) of the Act provides that the Full Bench shall refuse an application by the organisation to register 

an organisation unless it is satisfied that the rules of the organisation relating to elections for office provide that 
the election shall be by secret ballot and conform with the requirements of s 56(1) and are such that will ensure, as 
far as practicable, that no irregularity can occur in connection with the election.   

(b) Clause 44 of the rules required an election to have taken place in 2009.  This would have at least involved: 
(i) Council appointing a returning officer at council's first meeting after the adoption of the rules which 

purportedly occurred on 12 November 2008:  r 44(i); and  
(ii) The calling of nominations for council no later than 1 September 2009:  r 31(i).   

(c) No election took place in 2009.  On 28 October 2009, a general meeting of council was notified of an intention to 
amend r 44 pursuant to r 42.   

(d) An AGM held on 30 November 2009 purported to resolve inter alia to amend the rules to in effect dispense with 
the requirement for elections in 2009 and appoint the members of council (including five new members) and the 
executive until at least 2011.   

(e) As a matter of construction, there was no power in the council or the AGM to amend r 44 in the manner it did. 
(f) The council interpreted its rules so that the council and the members of the executive can remain in office 

indefinitely by means of the facile stratagem of amendment (by the council itself) and without facing any election.  
This is fundamentally undemocratic. 

(g) To the extent that the rules permit (or have been interpreted by council to so permit): r 19(e)(xiv) elections to be 
dispensed with by rule amendment voted in by council, then the rules cannot be said to comply with s55(4)(e) and 
s 56(1) of the Act. 

The Federation's Submissions 
17 In response to the preliminary objections to the application, the Federation filed written submissions on 5 October 2010.  In 

those written submissions the Federation said as follows: 
(a) The only relevant rules regarding the making of this application are the rules lodged with the Registrar together 

with the application.  Rule 19(e)(ii) provides that the council has the power to 'apply to registration of the 
Federation as an organisation under the provisions of the Act' and r 19(e)(iii) provides that the council may 
'authorise the president to settle and sign all such notices and forms as may be required' to make that application.  
Rule 44(b) confirms that the inaugural council has those powers.  Rule 22(b) provides that reasonable notice of 
council meetings must be given.  Rule 22(c) provides that the quorum consists of half of the members of the 
council and r 22(d) provides a simple majority is sufficient to pass the resolution of the council.   

(b) The Federation concedes that substantial compliance with the rules is not sufficient:  The Electrical and 
Communications Association of Western Australia (Union of Employers) [2007] WAIRC 01193; (2007) 87 
WAIG 2899 [42].   

(c) The findings of the Full Bench in WAPF (No 1) must not be overstated.  In WAPF (No 1), there were two 
possible constitutions of the Federation before the Full Bench namely Exhibit E and Attachment B.  The Full 
Bench determined that Exhibit E was the constitution because the Federation could not establish, on the balance 
of probability, that Attachment B was, in fact, the constitution:  WAPF (No 1) [107].  As there were only 
references to the name of officers in Exhibit E and Attachment B contains the names of those persons who were 
appointed to those officers which meant that the Federation could not establish on the balance of probability that 
the inaugural council and officers of the Federation had been validly appointed.   

(d) After the judgment in WAPF (No 1), the Federation remained an unincorporated association that was not bound 
by any statutory requirements with regard to the content of its constitution, to holding of meetings or the 
procedures to be followed by it.  The Federation was accordingly a body of members who had agreed to 
contractually bind themselves under the constitution as an association.  That body was no less an association 
following the WAPF (No 1) decision.  The rules are the rules as adopted by the Federation by the passing of 
resolution 9 at the AGM held on 20 October 2008:  annexure NSJ-6 to the witness statement of Noel James 
Strickland (Exhibit 1).   
Clause 12.1 and cl 12.2 of Exhibit E provided that an AGM must be held each year not more than four months 
after the end of the financial year and 14 days' notice of the meeting must be given to all members.  There was no 
requirement that the AGM be called, or the notice given, by the council.  In contrast, cl 13.1 of Exhibit E required 
all special general meetings to be called by council.  The business of an AGM is dictated by cl 12.5 of the 
constitution.  There is no need, or indeed provision, for anyone to determine what the business of the AGM 
should be beyond that prescribed by cl 12.5.  As a result, there are no formalities under the constitution for calling 
an AGM so long as the requisite 14 days' notice to members is given.  Pursuant to cl 12.1 of Exhibit E the 
Federation was required to have an AGM no later than 30 October 2008 (four months after the financial year 
ended).   

(e) The members who have purported to act as the inaugural council, all of who were founding members of the 
Federation, met on 17 September 2008 and resolved to give notice of an AGM.  They did so as a matter of 
practicality:  witness statement of Noel James Strickland (Exhibit 1).  In the absence of any prescribed procedure 
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for the calling of an AGM, there is no basis to suggest that their conduct was contrary to the provisions of the 
constitution.   

(f) Proper notice of the AGM was given: 
(i) The notice was posted to all members on 18 September 2008, which is more than 14 days prior to the date 

of the AGM as required by cl 12.2 of the constitution; and 
(ii) The proposed agenda was in accordance with the requirements of cl 12.5 of the constitution.   

(g) Under cl 12.6 of the constitution, any two members may propose resolutions to be put to members at an AGM.  
Noel Strickland and Nick Jakowyna, acting as members and not in any other capacity, gave proper notice of nine 
resolutions to be put to the AGM in accordance with cl 12.6 of the constitution.  In this regard: 
(i) the notice was addressed to the president as required; 
(ii) was signed in accordance with cl 12.6(a) of the constitution; 
(iii) complied with the notice requirements of cl 12.6(b) of the constitution; and 
(iv) was sent to the Federation at least 21 days prior to the AGM. 

(h) A notice given under cl 12.6 of the constitution may include a resolution to change the constitution:  cl 31 of the 
constitution.  The notice of the proposed resolutions to be put to the AGM accordingly complied with the 
constitution and the nine resolutions were therefore validly proposed.  Accordingly, when the AGM was held on 
20 October 2008: 
(i) it was being held as required by cl 12.1 of the constitution; 
(ii) proper notice of the meeting had been given to the members of behalf of the Federation; 
(iii) no provision of the constitution regarding calling the meeting had been contravened; 
(iv) 337 members were present in person or by proxy for the entire meeting and 338 members were present in 

person or by proxy for part of the meeting; 
(v) a quorum was therefore present as required by cl 12.4 of the constitution; 
(vi) the resolutions put to the meeting were properly proposed under cl 12.6 of the constitution.  The AGM 

held on 20 October 2008 was accordingly a valid AGM of the Federation.   
(i) Under cl 11 of the constitution, the overall control of the affairs and operations of the Federation rests with 

members at annual and special general meetings.  The members present at the AGM held on 20 October 2008 
(whether in person or by proxy) accordingly had overall control over the Federation at the AGM.   

(j) Insofar as the Full Bench needs to determine the rules of the Federation, only resolution 9 is relevant.  Resolution 
was properly passed insofar as: 
(i) proper notices of the resolution had been given under cl 12.6; 
(ii) the AGM was properly constituted; and 
(iii) the resolution was passed by more than 75% of the members present in person of by proxy at the AGM in 

accordance with cl 31 of the constitution.   
(k) The effect of resolution 9 was that: 

(i) the rules replaced the constitution and became the rules of the Federation from the close of the meeting; 
(ii) the rules validly appointed an inaugural council having the powers and functions of the council and also 

appointed Noel Strickland as the president:  r 44(a) and r 44(c); and 
(iii) the inaugural council was granted the powers of the council under the rules from the close of AGM:  

r 44(a). 
18 In written submissions clarifying the submissions filed by the Federation on 5 October 2010 and in oral submissions made by 

counsel for the Federation, the Federation says as follows: 
(a) The objector seeks to put all of the actions of the Federation under a forensic microscope.  The Federation was not 

mortally wounded to the point of non-existence by the decision of the Full Bench in WAPF (No 1).  The 
Federation continued to operate and manage its affairs in a real and practical way, as it was obliged to do under its 
rules, pursuant to the contract, inter se, as between its individual members, who collectively constitute the 
Federation. 

(b) At a meeting on 18 January 2007 (the inaugural meeting), certain persons (the inaugural members) agreed to 
associate themselves together as an organisation, an unincorporated association, in a legal relationship, inter se, on 
signing a document (schedule A) to be bound by certain rules and under the name of the Federation:  City of 
Gosnells v Roberts (1994) 12 WAR 437 (448) (Anderson J).   

(c) In WAPF (No 1) Ritter AP held the rules that the inaugural members agreed to were those contained in Exhibit E 
and that Exhibit E was not replaced by other rules (Exhibit J) at a meeting of members that was held on 6 March 
2007.  The finding that Exhibit E was not replaced by Exhibit J was premised on the finding by Ritter AP that the 
March 2007 meeting was not properly called in that those of the inaugural members who collectively called 
themselves the council.  Also the meeting had been authorised by other inaugural members who: 
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(i) had not been properly elected as members of council in accordance with Exhibit E:  WAPF (No 1) [112]; 
and 

(ii) there was no council as such that could properly call the March 2007 meeting:  WAPF (No 1) [115]. 
(d) As a result of the findings in WAPF (No 1) Exhibit E had been the governing instrument of the Federation and it 

was the instrument that was adopted by the inaugural members on 18 January 2007.  It was also the express terms 
of the contract that continued to bind the members of the Federation.   

(e) Importantly there was no finding or declaration in WAPF (No 1), nor could there have been, that Exhibit E was 
invalid or void itself.  Nor was there a declaration that the Federation ceased to exist.  Nor did the decision in 
WAPF (No 1) dissolve the Federation.  The dissolution of the Federation could only occur pursuant to the 
procedure set out in cl 33 of Exhibit E by the calling of a special general meeting for the purpose of dissolving the 
Federation.  A result of the findings by Ritter AP was that any express references in the contract (Exhibit E) to the 
body of inaugural council or the council or officers such as the president were devoid of meaning because no such 
bodies or officers were prescribed in Exhibit E.  Accordingly, the express terms of Exhibit E that referred to such 
bodies and officers did not form part of the contract that had been made by the members when Exhibit E was first 
adopted by the inaugural members on 18 January 2007.  The contract that existed as at the date when it was first 
adopted on 18 January 2007, at the date of the decision of WAPF (No 1), and thereafter, was the contract 
evidenced by Exhibit E absent those provisions referring to bodies and officers.   

(f) There are only three documents that require detailed examination, the constitutions which are Exhibit E and 
Attachment A, and the Attachment B rules.  Also there are only two resolutions of the AGM that require 
examination, resolution 3 and resolution 9.  Importantly, it is contended on behalf of the Federation that pursuant 
to s 55(4) of the Act and by having regard to the principal object in s 6(e) of the Act to encourage the formation of 
representative organisations of employers and employees and their registration under the Act, there must only be 
strict compliance with the formal requirements of the rules of an organisation seeking to register but it is not 
necessary that every rule of an unincorporated body be complied with.   

(g) The question of contractual intention requires the objective determination of what a reasonable person would have 
understood the contract to mean, as at the date that it was made, taking into account the object of the contract and 
the surrounding circumstances known to the parties:  Maggbury Pty Ltd v Hafele Australia Pty Ltd [2001] 210 
CLR 181 [11]; Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] 219 CLR 165 [40].   

(h) On 18 January 2007, the contracting parties, the inaugural members, intended that the Exhibit E contract be 
performed.  Similarly, it can be inferred that employees who subsequently became members of the Federation 
afterwards committed themselves to the same Exhibit E contract with the expectation that it would be performed.  
None of the inaugural council, the council and the officers described in the Exhibit E contract were in fact 
essential for the association of the members of an organisation in the form of an unincorporated association from 
its exception or thereafter:  City of Gosnells.  The inaugural members made the Exhibit E contract, without 
providing for inaugural council, the council or officers.  The question is what they intended in doing so, bearing in 
mind the object of the contract, which was the association of employees as an organisation consisting of members 
and named the Federation.  Consequently, it is argued that at the time the contract was made all references to the 
council, the executive, the president and other officers and the things they can do can be ignored.  In these 
circumstances, the question to be asked by the Full Bench is what a reasonable person reading the contract 
without any of these provisions would think the contractual intention was of the persons who had contracted 
together as an association.  In particular how the Federation would from the close of the meeting on 18 January 
2007 (when Exhibit E was adopted) operate and manage its affairs.   

(i) Bearing in mind that one of the objects stated in the Exhibit E contract was to further the industrial interests of the 
Federation and achieve registration, a reasonable person would think that given they did not have any formal 
council or executive or any formal officers, they would get on with it, with people doing these tasks as best as 
they could.  The people who were chosen accepted the responsibilities of those roles and that is what happened 
between 18 January 2007 and the delivery of the decision in WAPF (No 1).  Albeit that it did not create an 
inaugural council, a council or officers at the time the contract was made, the Exhibit E contract referred to such 
bodies and officers, which suggests that the inaugural members intended that the management and affairs of the 
Federation as from then, between AGMs, would be undertaken by 'persons akin to such officers' in positions 'akin 
to such bodies':  see also cl 11.2 of Exhibit E.  Such a contractual intention would achieve the object of the 
contract.  Otherwise, the contract would have effectively been frustrated by the fact that Exhibit E was adopted as 
the contract without the names of the inaugural council, the council and the officers prescribed in it.  The 
subsequent conduct of the parties after Exhibit E was adopted as the contract, to insert the names of persons who 
had been so nominated and who had accepted such responsibilities before the conclusion of the meeting on 
18 January 2007 when the contract was made, confirms this contractual intention, as does the fact that those 
persons thereafter continued to discharge those responsibilities. 

(j) The decision in WAPF (No 1) did not, nor could it, alter the contractual intention.  The Federation continued 
thereafter to undertake its affairs and operations in accordance with the contractual intention.  Eventually, its 
members, through personal attendance or proxy at the AGM in October 2008 resolved to: 
(i) regard a new contract as taking force and effect immediately namely, the constitution referred to in 

resolution 3 of the proposed resolutions to be put to the AGM; 
(ii) regard the constitution as having applied as from 18 January 2007; and 
(iii) then, to replace the constitution with the rules, effective as from the close of the AGM:  resolution 9. 
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(k) Having done so, pursuant to the rules, the inaugural council established by the rules met in accordance with the 
rules and exercised its power to approve the application.  Hence, the application was approved 'in accordance with 
the rules of the organisation' as that term is used in s 55(4)(a) of the Act.   

(l) Pursuant to the terms of the contract in Exhibit E, the AGM had to be held.  Members would have been in breach 
of the Exhibit E contract if one had not been held.  Exhibit E does not set out the processes of how an AGM is 
convened.  In the circumstances, it was open to those persons to convene the AGM in the manner that they did, 
consistent with the contractual intention.  It is not the point that there was no council, or whether the notice of the 
AGM or the proxy form or membership enrolment form was strictly compliant with the strict requirement of 
Exhibit E, the only requirement for strict compliance pursuant to s 55(4)(a) of the Act is whether the AGM was 
properly held and as a result of the AGM the rules were passed.  If that occurred it is only necessary to consider 
whether there was strict compliance with those rules that were passed to authorise the application which is now 
before the Full Bench.  The proxy forms that were drawn up and distributed to members were drawn up in 
accordance with the contractual intention.  In accordance with the contractual intention, the notice of the AGM 
was sent to all of the members.  It was a reasonable notice in terms of time and form.  The agenda was fully 
explained, as required by cl 12.2 of the Exhibit E contract.  In particular, in relation to resolution 3, the notice 
adequately informed the recipients of the contract that it was proposed to henceforth govern the organisation and 
it would be agreed the attached copy of the constitution as having governed the organisation as from 18 January 
2007.  This is what a reasonable person's position of a member who was the recipient of the notice would have 
understood the proposed resolution 3 to mean.  There was no need to explain any differences between the 
constitution (Attachment A) and the Exhibit E contract insofar as they concerned provisions such as cl 14.1 of 
Exhibit E (the formation of the inaugural council), as the members were imputed with the knowledge that, as a 
result of the decision in WAPF (No 1), such a provision was not a part of their contract.  The corresponding 
provisions in the constitution were self-explanatory and, by reason of being attached to the notice, required no 
further explanation.  Similarly, resolution 9 was adequately explained.   

(m) Prior to the AGM, notice of the motion had been given by a member in accordance with the contractual intention 
to Mr Strickland who was the person who had undertaken the role akin to that of the president.  It was sent to him 
at least 21 days before the AGM:  cl 12.6(c) of the Exhibit E contract.  It is irrelevant that a different set of rules 
(Exhibit J in WAPF (No 1)) had been proposed to replace the Exhibit E contract at the March 2007 meeting.  That 
set of rules never commenced operation as they were never adopted, given that the March 2007 meeting was held, 
in the decision in WAPF (No 1), to have never been properly called.   

(n) The proxy forms distributed to members were drawn up by those persons who undertook a role akin to that of the 
council in accordance with the contractual intention of the members:  cl 21.2 of the Exhibit E contract.  The AGM 
was validly convened and held.  Resolution 3 and resolution 9 were passed at the AGM.  The end result was that 
the constitution (Attachment A) replaced the Exhibit E contract, and was, in turn, replaced by the rules.   

(o) As to the joint membership agreements, it is argued that the plain and unchallenged evidence, is that by signing 
the membership forms, the employees became associated as part of the Federation and they undertook together 
with the other employees who were associated in the organisation to be bound by the rules of the association.  The 
test in City of Gosnells v Roberts is that the essential characteristics of an unincorporated association is a 
composite body of persons in a legal relationship giving rise to joint rights and obligations or mutual rights and 
duties.  Consequently this group formed part of the essential characteristics of an unincorporated association and 
it matters not how they came to associate themselves.  What does matter, as a matter of fact, is whether a person 
has associated themselves in circumstances where there is a legal relationship giving rise to joint rights or 
obligations and mutual rights and duties. 

(p) The Federation says its contractual intention arguments are wholly consistent with the ratio in Dickason v 
Edwards (1910) 10 CLR 243 in which a rule of pro hac vice was applied to ensure an unincorporated association 
could function.  In that matter Griffith CJ had regard to the rules of a friendly society which required a District 
Chief Ranger to preside on the District Appeal Committee and the District Secretary who shall only act as 
chairman and secretary of such a Committee and have no vote, the casting vote of the chairman excepted.  As to 
the requirement that the District Chief Ranger must preside, Griffith CJ held firstly that the rule assumes that the 
chairman may be someone else than the District Chief Ranger; and, secondly, the ordinary rule of common sense 
which governs all matters of this sort must apply, namely, that if a body is composed of several persons and one 
of them is ill or for some other reason is absent, there is no reason why the other members of the body should not 
go on with the business and appoint a chairman pro hac vice (252).  The translation of the Latin phrase is 'for the 
time being' or 'for the event'.   
By having regard to this reasoning it is argued on behalf of the Federation as at 18 January 2007 that a reasonable 
person would have understood the Exhibit E contract, that members of the association who nominated certain 
persons to carry out the responsibilities of the council of the executive and the office of president and the others 
were able to accept the responsibility and they got on with it pro hac vice.  The evidence what occurred at the 
meeting on 18 January 2007 is set out in WAPF (No 1) at [91] – [98].  The evidence in summary was that 
Ms Weston who took the minutes of the meeting was present for the whole of the meeting on 18 January 2007.  
She saw Exhibit E being handed out to the inaugural members of the Federation at the meeting.  She also said that 
people nominated themselves or were nominated for the position of president and the other officers.  This was 
recorded in the minutes and as there was only one nomination for each position, the person nominated was 
appointed to the position specified.  After the appointment of these people to the positions referred to, the meeting 
was suspended.  Ms Weston then observed Ms Karen Findlay-Grove, a solicitor employed by Jackson McDonald, 
write into a document which later became Attachment A the following names: 
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(i) Noel Strickland, Ken Austin, Nick Jakowyna, Denise Hilsz, Peter Fitzgerald, Neil Hunt, Kevin Brennan 
and Peter Holcz in cl 14.3 of the draft constitution; 

(ii) Noel Strickland, Ken Austin and Nick Jakowyna in cl 15.2 of the draft constitution; and 
(iii) Denise Hilsz, Peter Fitzgerald and Neil Hunt in cl 16.2 of the draft constitution. 

(q) It is argued that after those names were inserted, the people who consequently, ultimately and effectively 
managed and operated the affairs of the Federation from 18 January 2007 through to the decision of WAPF 
(No 1) on 20 August 2008 and thereafter with some alteration through to the AGM on 20 October 2008, to use the 
language of Griffith CJ in Dickason, were the people appointed pro hac vice, because the council and officers did 
not exist and as a matter of contractual intention, the plain common sense rule was one which a reasonable person 
would think would apply and the facts and the conduct of the parties actually confirmed that.  In particular those 
persons appointed pro hac vice undertook tasks to manage and operate the affairs of the Federation and facilitated 
the holding of the AGM at which resolutions were put, and, in particular, resolution 3 and resolution 9 which led 
to the authorisation of the application before this Full Bench.   

(r) The AGM had to be held before 30 October 2008.  As between members and those acting pro hac vice they would 
have been derelict in their duty if an AGM had not been held.  Bearing in mind the doctrine of necessity and the 
rule of common sense referred to in Dickason someone had to put in train those things and it was natural for those 
persons who had assumed the responsibility in positions akin to the president and other officers and as such like, 
to facilitate the holding of the AGM. 

(s) The Federation says that it is not a question of ratification of an agent's act or the application of the doctrine of 
ratification.  The Federation says it is wholly irrelevant and immaterial to consider the application of the doctrine 
of ratification because what you have are essentially people who have made an agreement between themselves, a 
provision of which entitles them to meet to change that agreement, and that is the plain meaning of resolution 3.  
Moreover they have the power to decide between themselves that they would regard Attachment A as always 
having been their agreement.  Then having established that the inaugural council was for the purposes of 
Attachment B and then under resolution 9 to replace effectively what was referred to as Attachment B in WAPF 
(No 1) which is now the rules which are brought before this Full Bench in this application.  The Federation says 
that it cannot be ignored that the resolutions were passed by an overwhelming majority of the persons who were 
present at the AGM in excess of the quorum rule requirements in each of the documents.  Consequently it was 
argued there is no question that the AGM was properly convened, that resolutions were put and passed, and that 
the rules were properly passed.  Once the resolutions were properly passed there were then officers properly 
constituted which ended in a resolution that was properly carried to authorise the application so that s 55(4)(a) of 
the Act was complied with.   

Conclusion 
19 When this matter was argued, both the Federation and the SSTU put their arguments 'separately' in that in part the Federation's 

arguments put forward a construction of events that were in a sense in the alternative to the arguments put forward by the 
SSTU.  The SSTU's arguments rely substantially upon acceptance of the principle that the rules of the Federation must be 
strictly complied with, which when their argument is analysed must include Exhibit E. 

20 In answer to objections 1, 2 and 3 made by the SSTU, the Federation's contentions reply upon three central propositions: 
(a) The first is that whilst the Federation concedes that s 55(4)(a) of the Act requires the Full Bench to be satisfied the 

application has been made in compliance with its rules, the Full Bench need only be satisfied that there was strict 
compliance with the rules that authorised the application before this Full Bench and not whether all of the rules of 
the Federation, including Exhibit E, have been strictly complied with. 

(b) The second proposition is that when construing the requirements of the Exhibit E constitution, the Full Bench 
should have regard to the contractual intention of the parties which is to be ascertained by a determination of what 
a reasonable person would have understood the contract to mean when regard is had to the fact that no officers or 
council or executive had been formally appointed in circumstances where the members of the Federation intended 
that the terms of the contract contained in Exhibit E be performed.  They say it follows that the objective 
contractual intention of the members must be that the management and affairs of the Federation would be 
undertaken by persons akin to such officers in positions akin to a council or executive.   

(c) The third proposition is that suitable persons who were willing to act as officers of the Federation were appointed 
pro hac vice to carry out the duties of the offices such as the president and the duties of council and the executive.  
It follows from that contention, if accepted, that whilst managing and operating the affairs of the Federation, the 
2008 AGM could be regarded as held in accordance with the then rules of the Federation and that resolutions 3 
and 9 were validly made which in turn had the effect that the rules passed at the 2008 AGM were validly made. 

21 In WAPF (No 1) Ritter AP (with the agreement of Smith SC and Scott C) said [20] – [22]: 
The Meaning of 'Rules of the Organisation' in Section 55 of the Act 

Section 55(1)(b) of the Act requires an organisation seeking registration under s53 to lodge with the Registrar, '3 
copies of the rules of the organisation'. The same expression is also used in s55(2)(b), s55(4)(a) and (b), s55(4)(e) 
and s56. The requirement in s55(4)(a) is that the Full Bench shall refuse an application made under s55 unless it is 
satisfied that, amongst other things, the application for registration is 'authorised in accordance with the rules of 
the organisation'. As a matter of statutory construction the expression 'rules of the organisation' must have the 
same meaning in s55(1)(b) and s55(4)(a). The effect is that the application must be authorised in accordance with 
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the rules which have been lodged with the Registrar as being the rules of the organisation. As expressed in 
s55(4)(a) of the Act if this does not occur the Full Bench 'shall refuse' the application. 

The Meaning and Effect of Section 55(4)(a) of the Act - The Electrical and Communications Association of Western 
Australia (Union of Employers) (2007) 87 WAIG 2899 (Re Electrical Association) 

The objector relied upon the construction of s55(4) of the Act contained in Re Electrical Association. In my 
reasons at [36], [38], [39] and [42] I said, with the agreement of Wood and Mayman CC: 

'36 Despite this however, in my opinion the terms of s55(4)(a) of the Act mandate that the present 
application must be refused. Section 55(4)(a) uses the words "shall refuse". The use of "shall" 
imports in the context a requirement to refuse the application unless there is satisfaction in the 
terms described. This opinion is not inconsistent with s56 of the Interpretation Act 1984 (WA) 
and "The Wall and Ceiling Fixer's Case", a decision of the Industrial Appeal Court; Construction, 
Mining and Energy Workers Union of Australia, Western Australian Branch v The Operative 
Plasterers and Plaster Workers Federation of Australia (Industrial Union of Workers) Western 
Australian Branch and Another (1990) 70 WAIG 281 at 286. 

… 
38 Section 55(4)(a) of the Act requires the Full Bench to be satisfied the application "has been 

authorised in accordance with the rules of the organisation". In my opinion authorisation in 
accordance with the rules involves compliance with the process required by the rules to pass a 
motion to apply to alter the rules. This includes all aspects of the process including relevant notice 
requirements. 

39 Put slightly differently, in the context of an application to alter the rules, s55(4)(a) of the Act 
requires the Full Bench to analyse and determine:- 
(a) What is required under the rules to authorise an alteration application. 
(b) What actions have been taken to purportedly comply with these requirements. 
(c) Whether compliance has occurred. 

… 
42 Section 55(4)(a) does not however contain any scope for the Full Bench to be satisfied there has 

been substantial compliance with the authorisation process. This may cause a harsh result in a 
particular case and this is one of them. The terms of the legislation may however be inferred to 
reflect an intention that applications to alter the rules of an organisation should only be allowed if 
there is strict compliance with what the rules require. The contents of s55(4)(a) are part of the 
fairly tight supervisory role over the rules of organisations that the Commission is charged with by 
the Act.' 

The observations at [39] were specific to the application to alter rules in Re Electrical Association. They apply 
however with necessary modifications to the present application. 

22 Whilst in [20] Ritter AP confined his observations to the 'rules' lodged with the Registrar and not to the rules which were the 
only valid rules of the Federation, namely the constitution which was Exhibit E, it does not follow that his Honour's analysis in 
respect of the requirements of s 55(4) in Re Electrical Association has no application to a consideration by the Full Bench in 
this matter of the requirements of Exhibit E.  In Re Electrical Association the Full Bench found that s 55(4)(a) does not 
contain any scope for the Full Bench to be satisfied there has been substantial compliance with the authorisation process. 

23 In WAPF (No 1), when considering the meaning of the 'rules' of the Federation within s 55(4)(a) of the Act, Ritter AP found 
that the 'rules' were the 'rules' adopted at the special general meeting on 6 March 2007 and not the 'constitution' [59].  His 
Honour however then found the consequences of Exhibit E being the constitution was that there was no council and because of 
that fact no council could validly call the special general meeting and the resolutions passed at the meeting on 6 March 2007 
were not valid [109] – [115].  Whilst not expressly considered by WAPF (No 1), it follows from this finding that the rules 
adopted at the special general meeting on 6 March 2007 were not the rules of the Federation for the purposes of s 55(4)(a) of 
the Act.  It follows therefore that as an unincorporated body of persons bound together by a contract which was the constitution 
in Exhibit E, at law the only rules that could be said to exist on 20 August 2008 when the Full Bench delivered its reasons for 
decision in WAPF (No 1), was the constitution in the form of Exhibit E.   

24 In WAPF (No 1) the legal consequences of each objection was considered separately.  In particular, in determining the special 
general meeting held on 6 March 2007 did not have the power under the rules to authorise the making of an application under 
the Act (Invalidity 1 in WAPF (No 1)) Ritter AP had regard to the evidence that when the resolution was passed to authorise 
the application it was done so in accordance with the constitution and found at the time the resolution was passed the 
constitution no longer applied.  It had been replaced by the rules by an earlier resolution [58].  In making this finding Ritter AP 
did not have regard to his findings at [115] that the resolutions passed at the meeting were not valid.  Nor did the Full Bench 
consider the issue whether the application had been authorised in accordance with the rules of the Federation within the 
meaning of s 55(4) of the Act, when Exhibit E (adopted by inaugural members on 18 January 2007) were the rules of the 
organisation.   

25 For the rules lodged with the application now before the Full Bench to be the rules of the Federation within the meaning of 
s 55(4)(a) of the Act, those rules, must be rules, that at law, have force and effect.  In determining whether they are effective at 
law, in my opinion, the rules when made must have been made in accordance with the constitution (Exhibit E).  Consequently 
the first proposition put by the Federation fails. 



904 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

26 I do however agree that when considering whether an application has been authorised in accordance with the rules of an 
organisation, it is not necessary for the Full Bench to consider whether at all material times, all rules of an organisation have 
been complied with.  To cite an obviously hypothetical example, if a rule requires that an organisation have the accounts of the 
organisation audited within a specified period of time and the audit does not take place within that period of time, such a 
breach of the rules would be likely to be immaterial to the creation of the rules of an organisation or the authorisation of an 
application to the Commission for registration of an organisation, and as such would be irrelevant to the determination by a 
Full Bench whether an application had been authorised in accordance with the rules of an organisation.   

27 The applicant says that the 2008 AGM was validly convened and that resolutions 3 and 9 were passed and the end result was 
that the Attachment A constitution replaced the Exhibit E contract, and was, in turn replaced by the rules filed with this 
application. 

28 As to the second proposition relied upon by the Federation, if the inference sought to be drawn by the Federation is accepted, it 
would cure the defects in the ineffective appointments.  However, I do not accept that the principles that apply to ascertain the 
interpretation of a written contract by the High Court in Maggbury can be applied to draw the inference contended by the 
Federation that the terms of Exhibit E must be construed by regard to a presumption that the members of the Federation 
intended that the management and affairs of the Federation be performed by persons in roles akin to the officers of the 
Federation and bodies who can be said to be akin to the council and the executive.   

29 In Maggbury Gleeson CJ, Gummow and Hayne JJ observed at [11]: 
Interpretation of a written contract involves, as Lord Hoffmann has put it [11]: 

'the ascertainment of the meaning which the document would convey to a reasonable person having all the 
background knowledge which would reasonably have been available to the parties in the situation in which they 
were at the time of the contract'. 

That knowledge may include matters of law, as in this case where the obtaining of intellectual property protection was of 
central importance to the commercial development of Mr Allen's ironing board [12].  (footnotes omitted) 

30 Later in Toll, the Full Court of the High Court said the following about the task of court in ascertaining the intention of the 
parties to a contract [40]: 

This Court, in Pacific Carriers Ltd v BNP Paribas [20], has recently reaffirmed the principle of objectivity by which the 
rights and liabilities of the parties to a contract are determined. It is not the subjective beliefs or understandings of the 
parties about their rights and liabilities that govern their contractual relations. What matters is what each party by words 
and conduct would have led a reasonable person in the position of the other party to believe. References to the common 
intention of the parties to a contract are to be understood as referring to what a reasonable person would understand by the 
language in which the parties have expressed their agreement. The meaning of the terms of a contractual document is to 
be determined by what a reasonable person would have understood them to mean. That, normally, requires consideration 
not only of the text, but also of the surrounding circumstances known to the parties, and the purpose and object of the 
transaction [21].  (footnotes omitted) 

31 The passage of Lord Hoffman adopted by the High Court in Maggbury makes it clear that regard is to be had to the 
circumstances that exist at the time the contract is made.  At the time Exhibit E was made the evidence given in WAPF (No 1) 
when viewed objectively can only lead to an inference that inaugural members intended that officers be elected and that a 
council and executive be established.  However, the inaugural members adopted Exhibit E as the constitution of the Federation 
prior to the appointment of an inaugural council, inaugural officers or executive which meant that the only manner of 
appointing members of the council was by way of an election in accordance with cl 22 of Exhibit E:  WAPF (No 1) [109].  
Although the evidence of what the inaugural members in fact intended is not admissible to establish a common intention, the 
fact that they called a meeting to establish the Federation of which part of what was to be done at the meeting was to appoint 
persons to conduct the business of the Federation is conduct that can be considered.  Whilst the objects in cl 3.1 of Exhibit E 
were: 

(a) To promote and protect the industrial interests of members in all matters relating to their employment; 
(b) To promote co-operation between the Federation and all organisations representing the professional and industrial 

interests of members; 
(c) To increase and maintain the membership of the Federation; 
(d) To act for and on behalf of members and, where determined by Council, non-members, in a manner consistent 

with these objects and the Constitution and in the interests of members; 
(e) To do all such things as the Federation may from time to time deem incidental or conducive to the attainment of 

any or all of the above objects; 
(f) To apply the property and income of the Federation solely towards the promotion of the objects and purpose of 

the Federation in accordance with the Constitution; and 
(g) To take all steps necessary to secure the registration of the Federation as an organisation of employees under the 

Industrial Relations Act 1979 (WA), 
it does not necessarily follow that it is open to infer the inaugural members intended that the management and affairs of the 
Federation would be undertaken by persons who at law had not been validly appointed as inaugural officers and as the 
inaugural council and inaugural executive.   

32 When regard is had to the objects of Exhibit E and to the fact that the purpose of meeting of the inaugural members on 
18 January 2007 was to form the Federation and put in place steps to become registered as an organisation of employees under 
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the Act and part of that process was to appoint an inaugural council and inaugural officers, the only inference open is the 
inference that the inaugural members intended to make those appointments in accordance with the requirements of the 
constitution that was adopted.  This was the course the parties to contract (the inaugural members) had embarked upon.  Those 
appointments were not however effective at law:  WAPF (No 1) [108].  Yet the inaugural members of the Federation laboured 
under the mistaken belief that inaugural officers, the inaugural council and the inaugural executive had been appointed.   

33 Exhibit E contemplated the appointment of inaugural officers, an inaugural council and an inaugural executive under cl 14, 
cl 15 and cl 16 by appointing persons by name to each office and later the election of office holders and council members 
pursuant to cl 22 and cl 23.  In Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 149 CLR 337 (352), 
Mason J stated: 

The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if 
the language is ambiguous or susceptible of more than one meaning. But it is not admissible to contradict the language of 
the contract when it has a plain meaning. Generally speaking facts existing when the contract was made will not be 
receivable as part of the surrounding circumstances as an aid to construction, unless they were known to both parties, 
although, as we have seen, if the facts are notorious knowledge of them will be presumed. 
It is here that a difficulty arises with respect to the evidence of prior negotiations. Obviously the prior negotiations will 
tend to establish objective background facts which were known to both parties and the subject matter of the contract. To 
the extent to which they have this tendency they are admissible. But in so far as they consist of statements and actions of 
the parties which are reflective of their actual intentions and expectations they are not receivable. The point is that such 
statements and actions reveal the terms of the contract which the parties intended or hoped to make. They are superseded 
by, and merged in, the contract itself. 

34 The terms of Exhibit E contemplated that the appointments to the positions and the insertion of the names into Exhibit E would 
occur prior to the execution of the contract which was to be evidenced by the execution of Schedule A of Exhibit E.  
Clause 6.1 of Exhibit E provided: 

The inaugural members of the Federation ('the inaugural Members') will be those persons who have agreed to establish 
the Federation and whose signatures are affixed on Schedule A and who are, for the purposes of clause 7, allocated to the 
sector that appears next to his or her name. 

35 Schedule A of Exhibit E provided (names and signatures of the 12 inaugural members omitted): 
In accordance with provisions of clause 6.1 the following persons, comprising the Inaugural Members of the Federation, 
agree to: 
1. Establish the Federation; 
2. Adopt this Constitution as the Constitution of the Federation; and 
3. To be bound by the terms of this Constitution, which shall constitute a contract between all members. 

36 As the appointments were not effective, the only inference that then follows is that the inaugural members failed to complete 
the necessary steps to establish the Federation.  Consequently, the Federation's second contention cannot be accepted. 

37 The Federation's third contention is that suitable persons were appointed pro hac vice at the meeting of inaugural members on 
18 January 2007 to carry out the duties of the president and other officers and the duties of council and the executive.  In 
support of this argument the applicant relies upon a 'rule of common sense' applied by Griffith CJ in Dickason.  In Dickason 
by the rules of a friendly society formed under the Friendly Societies Act 1890 (Vic) it was provided that a member could be 
expelled if found guilty of conduct calculated to bring disgrace on the society.  The head of the society the District Chief 
Ranger complained of an offence against him personally.  The District Chief Ranger presided at the tribunal which heard the 
charge but took no active part in the proceedings.  The member was found guilty and was de facto expelled from the society.  
The High Court found that the whole proceedings were invalid by reason of the presence of the District Chief Ranger on the 
tribunal as it was a rule of natural justice that a man cannot be a judge in his own cause (Griffith CJ) (250).  The High Court 
considered whether the rule of necessity required the District Chief Ranger to act (Isaacs J) (259).  The rule of necessity 
permits the member of a court or tribunal who has some interest in the matter to sit where there is no judge or tribunal member 
available to sit: Laws v Australian Broadcasting Tribunal (1990) 170 CLR 70 (88) (Mason CJ and Brennan J); Dimes v 
Proprietors of Grand Junction Canal (1852) 3 HLC 759 (787 – 788); [10 ER 301 (313)].  It was in that context that 
Griffith CJ in Dickason held (251 – 252): 

By sub-rule (c) the names of the witnesses proposed to be called are required to be given in writing to the 'District Chief 
Ranger or Chairman of the Committee' at the time of the meeting. Sub-rule (d) provides that the District Appeal 
Committee shall submit reports in writing of cases investigated by them to the District Meeting immediately following 
such investigation, 'and the decision of the District Meeting thereon shall be final.' Sub-rule (e) provides that 'No member 
of the District Judicial Committee or District Executive shall act on the District Appeal Committee, except the District 
Chief Ranger and District Secretary, who shall only act as chairman and secretary of such Committee, and have no vote, 
the casting vote of the chairman excepted.' Now as to the point that the District Chief Ranger must preside, I think that is 
negatived by two considerations. First of all, rule 29 (c) assumes that the chairman may be someone else than the District 
Chief Ranger; and, secondly, the ordinary rule of common sense which governs all matters of this sort must apply, 
namely, that if a body is composed of several persons and one of them is ill or for some other reason is absent, there is no 
reason why the other members of the body should not go on with the business and appoint a chairman pro hac vice. If he 
is not there the functions of the committee are not to cease. So that the District Chief Ranger is not bound to sit. 

38 Importantly, Griffith CJ expressed the view that the rules of the society authorised a person other than the District Chief 
Ranger to sit so that other members of the committee could sit in his absence.  Dickason is a case about the rules of procedural 
fairness.  In particular, it is a case about the rules governing actual and ostensible bias and not about whether a person can be 
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treated as if they had been validly appointed to a position.  It is clear from the facts in Dickason that no issue was raised as to 
whether any member of the committee had been validly appointed.  For these reasons I am of the opinion that the reasoning of 
Griffith CJ in Dickason cannot be called into aid by the Federation, as the 'rule of common sense' referred to by Griffith CJ 
does not establish at law a general principle which at large can be applied to appointments to offices and bodies of an 
unincorporated association. 

39 For these reasons I am of the opinion the Federation's arguments that the doctrine of contractual intention and the 'rule of 
common sense' in Dickason do not assist the Federation's case. 

Invalidity 1 – Is there a valid application for registration for the purposes of s 55(4) of the Act 

40 On 20 August 2008, the Full Bench in WAPF (No 1) handed down its decision in which it found: 

(a) No inaugural council, inaugural officers, nor an executive of the Federation had been appointed because no names 
were inserted against the offices in cl 14.3, 15.2 and 16.2 of Exhibit E [108]; 

(b) No inaugural council had been appointed because it did not have four members from each of the primary, 
secondary and district high school sectors as required by cl 14.2 of the constitution [113]; 

(c) Council could not meet on 20 February 2007 as there was no council appointed or elected in accordance with the 
constitution.  Consequently, no valid special general meeting could be called and the resolutions passed at the 
meeting on 6 March 2007 were not valid [115]; 

41 The relevant common law rules that apply to meetings were conveniently summarised by Wells J in Myer Queenstown 
Garden Plaza (527), (528): 

1. Where a meeting of a governing body has been convened, or (as the case may be) its business has been conducted, 
in breach of the rules with respect to the giving of notice to all members, in due time and with proper notification 
of business, or with respect to the numbers required to attend the meeting, the meeting is null and void to all 
intents and purposes, and no business can be validly transacted at the meeting. 

… 

6. Where the governing document contains a provision as to a quorum, it will be construed as an imperative 
requirement, unless the contrary clearly appears.  The strictness of this rule is derived from the fundamental 
proposition that if the governing instrument authorizes a stated number of members to constitute the body which 
is to perform a particular duty, and nothing more is said as to who is required to join in the acts of that body, it is 
the plain intention of the instrument that every member should participate in those acts, and the instrument will be 
construed accordingly.  A provision as to a quorum is a relaxation of the strict rule which, on that account, must 
itself be construed strictly. 

… 

9. Where an act in law is done by an invalidly constituted meeting, that act in law is and remains void.  A validly 
constituted meeting cannot subsequently, by an act of ratification, translate that act from one that is void to one 
that is valid. 

10. Although the foregoing propositions represent the basic common law on the subject they will, of course, yield to 
contrary provisions in the governing instrument. 

42 The evidence of Mr Strickland establishes that despite the findings made by the Full Bench in WAPF (No 1), immediately 
after the decision of the Full Bench in WAPF (No 1) the Federation acted as if officers of the Federation and council had been 
appointed.  The Federation also acted as if Attachment A was the constitution of the Federation.  Attachment A contained the 
same terms as Exhibit J in WAPF (No 1). 

43 Whilst the Federation argues that there was no prescribed procedure for calling an AGM, the evidence of Mr Strickland 
establishes that at the meeting on 17 September 2008 that the putative council resolved to call the 2008 AGM.  This finding of 
fact is not however material, as Exhibit E does not specify who is able to call an AGM.  Clause 12 of Exhibit E provides: 

12.1 An Annual General Meeting of the Federation shall be held in every calendar year, not more than four (4) months 
after the end of the financial year. 

12.2 Notice of the date of the Annual General Meeting, together with an agenda, shall be circulated to all Members not 
less than fourteen (14) days prior to the meeting. 

12.3 All Members shall be entitled to attend Annual General Meetings. 

12.4 A quorum at the Annual General Meeting shall consist of twenty (20) members or 10% of the aggregate total of 
Members of the Federation, whichever is the lesser, present in person or by proxy. In the event of a quorum not 
being present within thirty (30) minutes of the notified starting time the meeting shall be adjourned to a time and 
place to be decided by Council. Notice of such an adjournment shall be given to Members at least seven (7) days 
prior to the adjourned meeting being held. At the adjourned meeting, Members present will constitute a quorum 
and business shall proceed in accordance with the original agenda. 

12.5 The business of the Annual General Meeting shall be to: 

(a) Receive and confirm, with or without modification, the minutes of the previous Annual General Meeting; 
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(b) Receive and approve, with or without modification, the Annual Report and Audited Balance Sheet and 
Financial Statements for the previous year; 

(c) Receive and confirm the declaration of the Poll for the election of Officers of the Federation; 
(d) Consider and, if appropriate, to adopt (with or without modification) any notice of motion (including a 

notice of motion proposing an amendment to this Constitution) of which due notice has been given under 
clause 12.6 of this Constitution; 

(e) Appoint the auditors for the following year. 
12.6 A Member wishing to propose a motion at any Annual General Meeting must give notice in writing to the 

President of the Federation, which notice must: 
(a) Be signed by the Member concerned as proposer and by another Member as seconder; 
(b) Set out the text of the motion which is proposed, together with a short explanation of the effect the motion 

will have if passed and the reason why the Member thinks the motion should be passed; and 
(c) Be sent to the Federation at least twenty-one (21) days prior to the Annual General Meeting. 

12.7 Council shall determine the procedures to be followed at any Annual General Meeting. 
44 Pursuant to cl 12.4 of Exhibit E a quorum must consist of 20 members or 10% of the aggregate total of members, whichever is 

the lesser, present in person or by proxy.  Voting by proxy is regulated by cl 21 of Exhibit E which provides as follows: 
21.1 A Member entitled to attend and vote at the Annual General Meeting or a Special General Meeting may appoint a 

proxy to attend the meeting and vote on his or her behalf. 
21.2 The appointment of a proxy shall be in writing in the form prescribed by Council from time to time and must 

reach the President of the Federation at least one (1) business day prior to the date of the meeting. 
45 As discussed in Myer Queenstown Garden Plaza the requirement of a quorum must be construed strictly, unless it is provided 

otherwise in the rules of an unincorporated body.  At the time the putative council approved the draft proxy form, there were 
approximately 760 members.  Twenty-six members of the Federation attended the 2008 AGM in person and 311 were present 
by proxy.  No members however could attend the AGM by proxy as no proxy form had been prescribed by council.  In 
addition, insofar as cl 12.21 required that a proxy form reach the president at least one business day prior to the AGM, that part 
of the rule could not be complied with because the effect of the decision in WAPF (No 1) was that no president had been 
appointed.  As no council had been appointed the resolution made at the meeting on 17 September 2008 to approve the proxy 
form was invalid and no resolution at all: WAPF (No 1) [116]; Re Australian Logging Federation (1978) 203 CAR 225 
(228). 

46 Whilst the quorum required to attend the 2008 AGM was 20 or 10% of the aggregate total of members and 26 members 
attended in person, of these 26 members, no more than 12 of those present could have been inaugural members.  For the 
reasons that follow in respect of objection 2, it is my opinion that when the 2008 AGM was convened the only members of the 
Federation were the inaugural members.  As set out in Schedule A to Exhibit E, the total number of inaugural members was 12.  
If there were only 12 members of the Federation to constitute a quorum at an AGM, 1.2 persons were required to be present.  
The minutes of the AGM contain statements that two inaugural members were present.  They were Mr Strickland and 
Ms Denise Hilsz.  Consequently without considering whether the 2008 AGM had been validly convened or whether business 
could be validly transacted at the meeting I am satisfied there was a quorum. 

47 At common law unless there is proper notification of business at a meeting, no business can be validly transacted: Myer 
Queenstown Garden Plaza (527).  This common law principle is reflected in cl 12.5(d) and cl 12.6 of Exhibit E.  Clause 
12.5(d) and cl 12.6 contemplates a procedure for giving notice of business at an AGM which on its terms requires strict 
compliance where amendments are sought to be made to the constitution.  Clause 12.5(d) provides that the business of the 
Annual General Meeting shall be to consider and, if appropriate, to adopt (with or without modification) any notice of motion 
(including a notice of motion proposing an amendment to Exhibit E) of which due notice has been given under cl 12.6 of 
Exhibit E. 

48 Clause 12.5(d) creates an obligation to give any notice of motion proposing an amendment to Exhibit E by giving 'due notice' 
under cl 12.6.  By the use of the words 'due notice' it is clear that the procedure provided for in cl 12.6 must be complied with.  
When cl 12.6 is analysed, the following pre-conditions for the giving of due notice that emerge are: 

(a) A member who wishes to propose a motion at any AGM must give notice in writing to the president; 
(b) The notice of motion must be signed by the member who is the proposer of the motion and by another member 

as seconder; 
(c) The notice of motion must set out the text of the motion; 
(d) The notice of motion must be accompanied with a short explanation of the effect of the motion and the reasons 

why the member thinks it should be passed; 
(e) The notice of motion must be sent to the Federation at least 21 days prior to the AGM. 

49 The evidence establishes that pre-conditions (b), (c), (d) and (e) were complied with.  In particular: 
(i) Mr Strickland as proposer and Mr Jakowyna as seconder are members of the Federation as they are inaugural 

members (Schedule A to Exhibit E).  
(ii) The notice of motion set out the text of the resolutions to amend the constitution and the reasons why each 

resolution should be passed. 
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(iii) The notice of motion was dated 9 September 2008.  Mr Strickland's evidence establishes it was provided to the 
Federation on the date it was signed and was sent to members on 18 September 2008.  If that evidence is 
accepted, it is established that the notice was 'sent to the Federation' at least 21 days prior to the AGM. 

50 However, pre-condition (a) could not be met as at all material times there was no president of the Federation.  Consequently 
the Federation cannot establish that due notice was given of the AGM, as one of the pre-conditions for an AGM to validly 
conduct business to change Exhibit E was that due notice must be given.  Rule 12(5) when read with r 12(6) and r 31 provides 
for a mandatory procedure that cannot be described as merely facultative.  Rule 31 of Exhibit E provides: 

This Constitution may be changed by at least 75% of members present in person or by proxy and voting at the Annual 
General Meeting or at a Special General Meeting called for that purpose provided a notice of motion of the amendment 
has been given in writing in accordance with the requirements of clauses 12.6 or 13.6 of this Constitution. 

51 As due notice could not be given, no valid business could be transacted at the putative 2008 AGM.  This meant that resolutions 
3 and 9, among the other resolutions, had no effect so that Attachment A did not replace Exhibit E as the constitution and the 
Attachment B 'rules' did not become the rules of the Federation. 

52 The resolutions passed at the 2008 AGM may also be invalid on grounds that an AGM could not be convened by the 
Federation unless there was a council.  However it is not necessary to decide this issue.  In the absence of council and a 
president an AGM may be able to be held as cl 16 of Exhibit E does not prescribe the procedure for convening an AGM.  One 
procedural difficulty is that no procedure for an AGM could be set by council as required by r 12.7.  Whilst it may be possible 
to conduct an AGM in the absence of a procedure set by council if all that is done is to put to a quorum motions set out in a 
notice paper in relation to which due notice has been given.  However, it is not necessary to make a finding about whether 
r 12.7 creates an obligation that must be complied with or is merely facultative for an AGM to conduct valid business, as it is 
clear that no business could be validly conducted at the putative 2008 AGM as there was no president to whom notice of a 
motion or motions could be given. 

53 Even if the putative 2008 AGM could be said to have been validly called upon to consider the resolutions put forward by 
Mr Strickland and Mr Jakowyna, Resolution 3 could not by its terms replace Exhibit E by substituting Attachment A as the 
constitution.  Resolution 3 sought not to change Exhibit E as required by r 31 but to ratify Attachment A as the constitution 
from 18 January 2007.  As the SSTU points out, Resolution 3 sought to change what occurred at the inaugural meeting on 
18 January 2007.  Resolution 3 was not a resolution to change Exhibit E by replacing it with Attachment A.  As Wells J 
pointed out in Myer Queenstown Garden Plaza in point 9 (528) all acts done by an invalidly constituted meeting (which was 
constituted on 18 January 2007) remains void and cannot by an act of ratification change what occurred at the meeting on 
18 January 2007.  As this consequence is clear, it is not necessary to deal with the other arguments raised by the SSTU about 
ratification.  This same reasoning applies to Resolutions 5, 6, 7 and 8.   

54 For these reasons, the rules of the Federation could not have been validly adopted under resolution 9 at the 2008 AGM.  It also 
follows that the application to the Commission authorised by the putative council at a meeting on 12 November 2008 was not 
validly authorised with the consequence that there is no valid application before the Commission. 

Invalidity 2 – Whether the Federation is an unregistered organisation consisting of not less than 200 employees 
55 There are three categories of members provided for in Exhibit E inaugural members, persons who become members through a 

joint membership agreement and members who made application to the president for membership.  These categories are 
provided for in cl 6 and cl 8.1 to cl 8.4 of Exhibit E.  Clause 6 provides: 

6.1 The inaugural members of the Federation ('the inaugural Members') will be those persons who have agreed to 
establish the Federation and whose signatures are affixed on Schedule A and who are, for the purposes of clause 
7, allocated to the sector that appears next to his or her name. 

6.2 An application for membership shall be made to the President in the form approved by Council for that purpose. 
6.3 The President shall have the power to approve any application for membership or to refer any application for 

membership to Council for consideration and decision. 
6.4 The date of admission to membership shall be either: 

(a) The date of approval of the application by the President; or 
(b) The date of approval of the application by Council. 

6.5 The President shall notify each applicant in writing of the decision made regarding his/her application. 
6.6 An applicant whose application for membership is refused by Council, shall have refunded to him/her any amount 

paid by way of subscriptions or fees. 
56 Clause 8.3 provides: 

Council may enter into an agreement with an Associated Body whereby persons can be members of the Associated Body 
and the Federation in accordance with the provisions of this clause. 

57 Clause 8.4 provides: 
During the currency of any agreement made pursuant to clause 8.3, the following shall apply: 
(a) Applicants for membership of both the Associated Body and the Federation can apply for membership on a form 

approved by Council; 
(b) The form shall clearly state that the application is an application for membership of both the Federation and the 

Associated Body and that the applicant is able to choose not to join one or other of the Federation or the 
Associated Body; 
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(c) The Applicant shall be required to make payment of only one (1) membership subscription to have financial 
membership of both the Federation and the Associated Body; 

(d) Payment of the membership subscription shall be made to the Associated Body as prescribed by the rules of the 
Associated Body, being a subscription determined by the Associated Body, and payment of that subscription shall 
constitute payment of the membership subscription due to the Federation. 

(e) The Associated Body shall make agreed payments to the Federation of some or all of the subscriptions received 
by the Associated Body in accordance with this clause. 

58 The effect of Mr Strickland's evidence in these proceedings is that there are no direct members of the Federation other than the 
12 inaugural members and that all other members had joined the Federation through the joint membership agreements.  
Pursuant to cl 8 of Exhibit E members of an 'associated body' as defined in cl 8.2 can become members of the Federation.  
However among other conditions, two crucial pre-conditions for membership are that council must pursuant to cl 8.3 enter into 
an agreement with an associated body and under cl 8.4(a) applicants for membership can apply for joint membership on a form 
approved by council. 

59 The putative council purported to enter into joint membership agreements with WAPPA, WASSEA, WADHSAA and the 
Federation sometime in early 2007.  However as there was no council in existence when the agreements were made these 
agreements are void and have no effect.  Consequently no person could become a member through the joint membership 
agreements as the opening words of cl 8.4(a) provide '[d]uring the currency of any [joint membership] agreement made 
pursuant to clause 8.3' persons can apply for membership of the associated body and the Federation.  In addition, the 
membership form for a joint membership application is required to be approved by council.  As there is no council of the 
Federation there can be no approved form.  Even if it can be argued that cl 8.4(a) is merely permissive or facultative in terms 
by the use of the words 'can apply for membership on a form approved by Council', an application for membership as a joint 
member of an associated body cannot have effect unless council has entered into an effective agreement with the associated 
body.   

60 As the joint membership agreements were invalid and at all material times no persons could become members of the 
Federation as all applications for membership of the Federation pursuant to the joint membership agreements were void and of 
no effect. 

61 Consequently I am satisfied that the Federation is an unregistered organisation of less than 200 employees at the time of the 
2008 AGM and at the time of making the application on 26 November 2009. 

62 As invalidity 2 is established it is not necessary to decide the other particulars of alleged invalidities raised by the SSTU in 
respect of the joint membership agreements on contractual, constitutional or on grounds of the Act. 

Invalidity 3 – Do the rules conform with the requirements of s 55(4)(e) of the Act 
63 Given my conclusions on alleged invalidity 1 and 2 that the putative rules are invalid it is not strictly necessary to decide this 

alleged invalidity.  However as this alleged invalidity is squarely raised as a separate ground it is appropriate to make some 
observations about the issue raised by the SSTU. 

64 Prior to amendment by an AGM on 30 November 2009, r 44 of the rules provided: 
Notwithstanding anything provided elsewhere in the Rules: 
(a) There shall be an inaugural Council having the powers and functions of the Council set out in the Rules consisting 

of the following persons: Noel Strickland, Ken Austin, Nick Jakowyna, Denise Hilsz, Peter Fitzgerald, Neil Hunt, 
Kevin Brennan and Ron Bamford. 

(b) For the avoidance of doubt, the inaugural Council has the power to: 
(i) Apply for the registration of the Federation as an organisation under the provisions of the Act; and 
(ii) Authorise the President to settle and sign all such notices or forms as may be required to make an 

application to register the Federation as an organisation under the provisions of the Act 
(c) The inaugural President shall be Noel Strickland, who will have the powers and functions of the President set out 

in the Rules. 
(d) The inaugural Vice President shall be Ken Austin, who will have the powers and functions of the Vice President 

set out in the Rules. 
(e) The inaugural Treasurer shall be Nick Jackowyna, who will have the powers and functions of the Treasurer set 

out in the Rules. 
(f) There shall be an inaugural Executive having the powers and functions of the Executive Council set out in the 

Rules consisting of the following persons holding the positions as indicated: 
President: Noel Strickland 
Vice President: Ken Austin 
Treasurer: Nick Jakowyna 
Executive Member - Primary Sector Denise Hilsz 
Executive Member - District High School Sector Peter Fitzgerald 
Executive Member - Secondary Sector Neil Hunt 

(g) Save as provided hereunder, the inaugural Council, inaugural Executive, inaugural President, inaugural Vice 
President, inaugural Treasurer and inaugural Executive Members will hold office until 31 December 2009. 
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(h) In the event of a vacancy occurring in the positions of inaugural President, inaugural Vice President or inaugural 
Treasurer or as an officer of the inaugural Council or inaugural Executive Council, the inaugural Council may 
appoint, by resolution, an eligible member to the office for the unexpired portion of the term.   

(i) At its first meeting after the adoption of these Rules, the inaugural Council shall appoint a Returning Officer for 
the conduct of any elections, ballots or plebiscites as may be necessary in the period up to 31 December 2009 
provided that the Returning Officer shall hold office until a successor is appointed. The Returning Officer: 

(i) need not be a member of the Federation; 

(ii) shall not be the holder of any office in, or an employee of, the Federation; and 

(iii) shall have the powers and functions of the Returning Officer under the Rules. 

(j) The next Annual General Meeting of the Federation will be held in 2009 on such date as the inaugural Council 
may determine, provided that such date shall not be later than 30 November 2009. 

(k) Darelle Pola BCom, CPA ASA is appointed as the auditor of the Federation until Council appoints an auditor 
under Rule 36. 

(l) Elections for offices shall be held in 2009 in accordance with the Rules with the persons so elected to take office 
from 1 January 2010. 

(m) In addition to its other powers under the Rules, the inaugural Council will have the power to ratify any agreement 
purported to have been entered into by or on behalf of the Federation since 18 January 2007 with retrospective 
effect. 

(n) For the avoidance of doubt, the provisions of Rule 44 shall prevail over the provision of any other Rule to the 
extent that there is any inconsistency between Rule 44 and any other Rule. 

65 Pursuant to r 42(a) of the rules, council has the power to propose additions and amendments to the rules by resolution carried 
by a two-thirds majority of the members voting at a meeting of the council. 

66 On 28 October 2009, at a general meeting of council, council resolved to amend: 

(a) r 44(g) and r 44(i) by deleting the year '2009' and substituting the year '2010'. 

(b) r 44(l) by deleting the year '2009' in the first line and substituting the year '2010' and by deleting the year '2010' in 
the second line and substituting the year '2011'. 

67 These resolutions (among others) were ratified by a meeting of members at an AGM on 30 November 2009. 

68 The SSTU argues that there was no power in the council or the AGM to amend r 44 in the manner it did.  In particular it argues 
that as r 44(n) provides that r 44 shall prevail over the provision of any other rule to the extent of any inconsistency, that an 
inconsistency arises with an attempt to change r 44 by changing the paramount clauses.  The SSTU also argues that the 
members of the inaugural council could have continued themselves in perpetuity in office.  By doing so that was not only 
undemocratic but also in breach of s 55(4)(e) of the Act, in particular s 56(1) of the Act. 

69 In answer to these arguments, the Federation simply says that whether there was compliance with r 44 is not a justicable matter 
under s 55(4)(e) of the Act which is directed to the form of the rule. 

70 Whilst with respect I do not agree that the issue raised by the SSTU is not a justicable matter, I am of the opinion that the 
SSTU's arguments at law fails.  As to the first point raised by the SSTU there is nothing in r 44 of the rules that provides that 
r 44 cannot be varied or amended by council acting pursuant to r 42(a).  So no inconsistency can be said to arise.  In relation to 
the second point raised by the SSTU, the inaugural council did not resolve to continue themselves in office indefinitely, but 
only until 31 December 2010. 

71 For these reasons alleged invalidity 3 is not made out. 

Conclusion – Dismissal of Application 

72 For the reasons given in my opinion invalidities 1 and 2 have been established.  Consequently, the application should be 
dismissed. 

SCOTT ASC 

73 I have read a draft of the reasons of the Acting President.  I agree and have nothing to add. 

MAYMAN C 

74 I have had the advantage of reading in draft form the reasons of the Acting President.  I agree with those reasons and have 
nothing further to add. 
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2011 WAIRC 00398 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN PRINCIPALS' FEDERATION 
APPLICANT 

-and- 
STATE SCHOOL TEACHERS' UNION OF WESTERN AUSTRALIA (INC) 
JENNIFER BROZ 
EDMUND FREDRICK BLACK 
TREVOR VAUGHAN 

OBJECTORS 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 10 JUNE 2011 
FILE NO/S FBM 7 OF 2009 
CITATION NO. 2011 WAIRC 00398 
 

Result Application dismissed 
Appearances 
Applicant Mr T H F Caspersz (of counsel) and with him Ms J McWilliams (of counsel) 
Objectors Mr T Dixon (of counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on Wednesday, 2 March 2011 and Thursday, 3 March 2001, and 
having heard Mr T H F Caspersz (of counsel) and with him Ms J McWilliams (of counsel) on behalf of the applicant and 
Mr T Dixon (of counsel) on behalf of the respondent, and reasons for decision having been delivered on Friday, 10 June 2011, the 
Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

THAT the application be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00403 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF 
THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 

APPELLANT 
-and- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
ACTING SENIOR COMMISSIONER P E SCOTT 

DATE FRIDAY, 10 JUNE 2011 
FILE NO/S FBA 4 OF 2011 
CITATION NO. 2011 WAIRC 00403 
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Result Appeal discontinued 

Order 
WHEREAS on 25 March 2011, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 3 June 2011, the appellant filed a notice of application for an order to discontinue this appeal; and 
WHEREAS on 3 June 2011, the appellant filed a statutory declaration of service of the notice of application for an order to 
discontinue this appeal; and 
WHEREAS on 9 June 2011, Ms E Palmer on behalf of the respondent informed the Full Bench that the respondent consents to the 
appeal being discontinued; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 

THAT this appeal be and is hereby discontinued. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Variation of— 

2011 WAIRC 00326 
AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD NO. 10 

OF 1979 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING & KINDRED INDUSTRIES 
UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
DIRECT ENGINEERING SERVICES PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 9 MAY 2011 
FILE NO APPL 20 OF 2011 
CITATION NO. 2011 WAIRC 00326 
 

Result Award varied 
Representation 
Applicant Mr J Wilson  
Respondents No appearance 
 

Order 
HAVING HEARD Mr J Wilson on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award 10 of 1979 be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 9 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $11.75 for a meal and if, owing to the 
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amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with each 
such meal by the employer or be paid $7.95 for each meal so required. 

2. Clause 16. – Special Rates and Provisions:  Delete subclause (2)(b) of this clause and insert the following in lieu 
thereof: 
(b) Subject to paragraph (c) hereof where the employee's working clothes are lost by fire or breaking and entering 

whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer shall 
reimburse the worker for that loss but only up to a maximum of $159.40. 

3. Clause 29. – Wages:   
A Delete subclause (4) and (5) of this clause and insert the following in lieu thereof: 
(4) (a) In addition to the appropriate rates of pay prescribed in this clause, an employee shall be paid - 

(i) $46.90 per week if engaged on the construction of a large industrial undertaking or any large civil 
engineering project. 

(ii) $42.20 per week if engaged on a multi-storey building, but only until the exterior walls have been 
erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which he/she is required to work.  A multi-storey building is a 
building which, when completed, will consist of at least five storeys. 

(iii) $24.80 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(5) Leading Hands: 
In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid - 
  $ 
(a) If placed in charge of not less than three and not more 

than 10 other employees 26.70 

(b) If placed in charge of more than 10 and not more than 
20 other employees 40.50 

(c) If placed in charge of more than 20 other employees 52.40 
B Delete subclause (8)(a)(i) and (ii) of this clause and insert the following in lieu thereof: 

(i) $14.70 per week to such tradesperson or second-class sheetmetal employee; or 
(ii) in the case of an apprentice a percentage of $14.70 being the percentage which appears against the 

year of apprenticeship in subclause (3) hereof, for the purpose of such tradesperson, second-class 
sheetmetal employee or Apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson, second-class sheetmetal employee or as an apprentice. 

 
 

2011 WAIRC 00338 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION WA BRANCH 

APPLICANT 
-v- 
ELECTRICAL & COMMUNICATIONS ASSOCIATION OF WA (INC) AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 10 OF 2011 
CITATION NO. 2011 WAIRC 00338 
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Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch 

Respondents Ms J Holst and with her Ms A Ekic 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and Ms J 
Holst and with her Ms A Ekic, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Electrical Contracting Industry Award be varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (2)(e) of this clause and insert the following in lieu thereof: 

(e) (i) An employee required to work overtime for more than two hours without being notified on the 
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by 
the employer or be paid $12.35 for such meal and for a second or subsequent meal if so required. 

(ii) No such payments shall be made to any employee living in the same locality as their place of work 
who can reasonably return home for such meals. 

(iii) If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a 
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and 
is not required to work overtime or is required to work less overtime than the period notified, they 
shall be paid for each meal provided and not required, $12.35. 

2. Clause 18. – Special Rates and Provision:   
A. Delete subclause (1), (2), (3), (4) and (5) of this clause and insert the following in lieu thereof: 
(1) Height Money:  An employee shall be paid an allowance of $2.45 for each day on which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons. 
(2) Dirt Money:  An employee shall be paid an allowance of 50 cents per hour when engaged on work of an unusually dirty 

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Grain Dust:  Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the 
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that 
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 84 
cents per hour. 

(4) Confined Space:  An employee shall be paid an allowance of 59 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(5) Diesel Engine Ships:  The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 84 cents 
per hour whilst so engaged. 

B. Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) Hot Work:  An employee shall be paid an allowance of 50 cents per hour when they work in the shade in any place 

where the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 
C. Delete subclauses (9), (10), (11) and (12) of this clause and insert the following in lieu thereof: 
(9) Percussion Tools:  An employee shall be paid an allowance of 31 cents per hour when working a pneumatic riveter of the 

percussion type and other pneumatic tools of the percussion type. 
(10) Chemical, Artificial Manure and Cement Works:  An employee other than a general labourer, in chemical, artificial 

manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an 
allowance calculated at the rate of $12.50 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this Clause. 

(11) Abattoirs:  An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $16.60 
per week.  The allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee 
receiving this allowance is not entitled to any other allowance under this Clause. 
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(12) Phosphate Ships:  An employee shall be paid an allowance of 74 cents for each hour they work in the holds 'tween decks 
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as 
long as the holds and 'tween decks are not cleaned down. 

D. Delete subclause (19) of this clause and insert the following in lieu thereof: 
(19) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $9.90 per week in addition to their ordinary rate. 

E. Delete subclause (21) of this clause and insert the following in lieu thereof: 
(21) Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an 

allowance of $61.60 per week. 
3. Clause 27. – Grievance Procedure and Special Allowance:  Delete subclause (3) of this clause and insert the 

following in lieu thereof: 
(3) (a) Subject to paragraph (e) of this subclause, a special allowance of $30.50 per week shall be paid as a flat amount 

each week except where direct action takes place. 
(b) Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the 

Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the 
disputes procedure Clause or affect the payment of this allowance. 

(c) In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official 
shall give 24 hours' notice to the employer and the reason for the meeting and $30.50 shall be paid. 

(d) Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid 
sick leave shall not affect the payment of this allowance. 

(e) An apprentice shall be paid a percentage of $30.50 being the percentage which appears against their year of 
apprenticeship set out in subclause (4) of the First Schedule - Wages. 

4. Clause 30. – Special Provisions – Western Power:  Delete subclause (6) of this clause and insert the following in lieu 
thereof: 

(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja 
and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this 
subclause, be paid a living-out allowance at the rate of $413.80 per week to meet the expenses reasonably 
incurred by the employee for board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live 
with their spouse (including de facto partner) in accommodation provided by the employee. 

(ii) The accommodation shall be of a reasonable standard. 
(iii) The employee shall continue to maintain their original residence. 
(iv) The employee shall satisfy the employer, upon request, that their circumstances meet the requirements 

of this subclause. 
(v) Any dispute as to the application of this Clause shall be subject to discussion between the employer 

and the Union and, failing agreement, shall be referred to a Board of Reference for determination. 
(c) Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply. 

5. Clause 36. – Superannuation:  Delete subclause (2)(b)(i) of this clause and insert the following in lieu thereof: 
(i) For Apprentices not engaged on construction work, a weekly contribution calculated as 9% of the rate 

of pay prescribed in the First Schedule - Wages of this Award as follows: 
Four Year Term Three and a Half Year Term Three Year Term 

1st Year $25.59 Six Months $25.59 1st Year $33.47 

2nd Year $33.47 Next Year $33.47 2nd Year $43.96 

3rd Year $43.96 Next Year $43.96 3rd Year $51.84 

4th Year $51.84 Final Year $51.84  

6. First Schedule - Wages: 
A. Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid - 

(a) If placed in charge of not less than three and not more  
than ten other employees 

$25.70 

(b) If placed in charge of more than ten and not more than  
twenty other employees 

$39.40 

(c) If placed in charge of more than twenty other employees $50.80 
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B. Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof: 
(5) Tool Allowance: 

(a) In accordance with the provisions of subclause (20) of Clause 18. – Special Rates and Provisions of this award 
the tool allowance to be paid is: 
(i) $14.80 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $14.80 being the percentage which appears against the 

apprentice’s year of apprenticeship set out in subclause (4) of this schedule. 
(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 

ordinary weekly wage prescribed in this Clause. 
(6) Construction Allowance: 

(a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid: 
(i) $45.80 per week if the employee is engaged on the construction of a large industrial undertaking or 

any large civil engineering project. 
(ii) $41.30 per week if the employee is engaged on a multi-storeyed building but only until the exterior 

walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon  which the employee is required to work.  A multi-
storeyed building is a building which, when completed, will consist of at least five storeys. 

(iii) $24.30 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 5. - Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board 
of Reference. 

C. Delete subclauses (9) and (10) of this clause and insert the following in lieu thereof: 
(9) Licence Allowance: 

A tradesperson who holds and in the course of their employment may be required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945, 
shall be paid  $21.80 per week. 

(10) Commissioning Allowances: 
An "Electrician Commissioning" as defined shall be paid at the rate of $33.30 per week in addition to rates prescribed in 
this schedule. 

 
 

2011 WAIRC 00341 
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
CHUBB ELECTRONIC SECURITY AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 17 OF 2011 
CITATION NO. 2011 WAIRC 00341 
 

Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch 

Respondents Ms J Holst and with her Ms A Ekic 
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Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and Ms J 
Holst and with her Ms A Ekic, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Electrical Trades (Security Alarms Industry) Award, 1980 be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 11. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $11.80 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required they shall be supplied with each such meal 
by the employer or be paid $8.10 for each meal so required. 

2. Clause 15. – Special Rates and Provisions:   
A. Delete subclause (1) to (4) of this clause and insert the following in lieu thereof: 
(1) Height Money: An employee shall be paid an allowance of $2.55 for each day on which they work at a height of 15.5 

metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and 
splicers on ships or buildings. 

(2) Dirt Money: An employee shall be paid an allowance of 52 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Confined Space: An employee shall be paid an allowance of 66 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(4) Hot Work: An employee shall be paid an allowance of 52 cents per hour when they work in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius. 

B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Percussion Tools: 

An employee shall be paid an allowance of 33 cents per hour when working a pneumatic rivetter of the percussion type 
and other pneumatic tools of the percussion type. 

C. Delete subclauses (13) and (14) of this clause and insert the following in lieu thereof: 
(13) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard 

Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $10.70 per week in addition to his ordinary rate. 

(14) A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be 
required to use, a current “A” Grade or “B” Grade Licence issued pursuant to the relevant regulation in force on the 28th 
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $21.70 per week. 

3. Clause 28. – Wages:  Delete subclauses (3), (4) and (5) of this clause and insert the following in lieu thereof: 
(3) (a) Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in 

the performance of their work as a tradesperson the employer shall pay a tool allowance of $15.00 per week to 
such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in 
the performance of their work as a tradesperson. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesperson shall replace or pay for any tools supplied by the employer if lost through their negligence. 
(4) (a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid - 

(i) $48.50 per week if they are engaged on the construction of a large industrial undertaking or any large 
civil engineering project. 

(ii) $43.80 per week if they are engaged in a multi-storeyed building but only until the exterior walls have 
been erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which they are required to work.  A multi-storeyed building is a 
building which, when completed, will consist of at least five storeys. 
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(iii) $25.30 per week if they are engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special 
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the 
licence allowance. 

(5) Leading Hand: In addition to the appropriate total wage prescribed in subclause (1) of this clause, a leading hand shall be 
paid – 
(a) If placed in charge of not less than three and not 

more than ten other employees 
 

$27.50 

(b) If placed in charge of more than ten and not more 
than twenty other employees 
 

$42.00 

(c) If placed in charge of more than twenty other 
employees 

$54.00 

 
 

2011 WAIRC 00339 
ELECTRONICS INDUSTRY AWARD NO. A 22 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION WA BRANCH 

APPLICANT 
-v- 
ACTION ELECTRONICS PTY LTD AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 11 OF 2011 
CITATION NO. 2011 WAIRC 00339 
 

Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch 

Respondents Ms J Holst and with her Ms A Ekic 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and Ms J 
Holst and with her Ms A Ekic, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Electronics Industry Award No. A 22 of 1985 be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $11.45 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $7.70 for each meal so required. 
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2. Clause 20. – Special Provisions:  Delete subclauses (1), (2), (3), (4), (6), (7), (8) and (14) of this clause and insert the 
following in lieu thereof: 

(1) Dirt Money: An employee shall be paid an allowance of 52 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space: An employee shall be paid an allowance of 65 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(3) Hot Work: An employee shall be paid an allowance of 52 cents per hour when working in the shade in any place where 
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius. 

(4) Height Money: An employee shall be paid an allowance of $2.50 for each day on which the employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

(6) Diesel Engine Ships: The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 88 cents 
per hour whilst so engaged. 

(7) Percussion Tools: An employee shall be paid an allowance of 33 cents per hour when working pneumatic riveter of the 
percussion type and other pneumatic tools of the percussion type. 

(8) Chemical, Artificial Manure and Cement Works: An employee, other than a general labourer, in chemical, artificial 
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $13.20 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this clause. 

(14) An employee holding either a Third Year First Aid Medallion of the St.  John Ambulance Association of a "C" standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $10.30 per week in addition to their ordinary rate. 

3. Clause 33. – Wages:  Delete subclauses (2) and (5) of this clause and insert the following in lieu thereof: 
(2) Leading Hands: 

In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 
(a) If placed in charge of not less than three and not more 

than ten other employees 
 

$27.20 

(b) If placed in charge of more than ten but not more than 
twenty other employees 
 

$41.10 

(c) If placed in charge of more than twenty other 
employees 

$53.40 

(5) Tool Allowance  
(a) Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools 

ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an 
apprentice the employer shall pay a tool allowance of - 
(i) $15.00 per week to such technician, serviceperson, installer; or 
(ii) In the case of an apprentice a percentage of $15.00 being the percentage which appears against their 

year of apprenticeship in subclause (3) of this clause for the purpose of such technician, serviceperson, 
installer or apprentice applying and maintaining tools ordinarily required in the performance of work 
as a technician, serviceperson, installer or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if 
lost through his negligence. 

PART II – CONSTRUCTION WORK 
4. Clause 5. – Special Rates and Provisions:  Delete subclause (2) of this clause and insert the following in lieu 

thereof: 
(2) (a) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of 

a employee's tools when not in use and an employee's working clothes and where an employee is absent from 
work because of illness or accident and has advised the employer to that effect in accordance with the 
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the 
employee's tools and working clothes are securely stored during their absence. 
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(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $318.30. 

(c) The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an 
employee in the course of their employment as set out in a list furnished to the employer at least twenty four 
hours before being lost by fire or theft and if the employee has reported any theft to the police. 

5. Clause 10. – Wages:  Delete subclauses (5), (6) and (7) of this clause and insert the following in lieu thereof: 
(5) Construction Allowances: 

(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid - 
(i) $47.80 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering projects. 
(ii) $43.20 per week if engaged on a multi-storeyed building, but only until the exterior walls have been 

erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which the employee is required to work.  A multi-storeyed building is 
a building which, when completed, will consist of at least five storeys. 

(iii) $25.30 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of PART I - GENERAL of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(6) Leading Hand: 
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 
(a) If placed in charge of not less than three and not more than ten other 

employees 
$27.20 

(b) If placed in charge of more than ten but not more than twenty other 
employees 

$41.10 

(c) If placed in charge of more than twenty other employees $53.40 

(7) (a) Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools 
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician, 
Installer or Apprentice the employer shall pay a tool allowance of - 
(i) $15.00 per week to such Technician, Serviceperson or Installer, or 
(ii) In the case of an apprentice a percentage of $15.00 being the percentage referred to in subclause (3) of 

Clause 33. - Wages of PART I - GENERAL of this award, 
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools 
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer 
if lost through that person's negligence. 

 
 

2011 WAIRC 00337 
ENGINEERING TRADES (GOVERNMENT) AWARD, 1967 AWARD NOS. 29, 30 AND 31 OF 1961 AND 3 OF 1962 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
THE MINISTER FOR WORKS AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 12 OF 2011 
CITATION NO. 2011 WAIRC 00337 
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Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch  

Respondents Mr J Chapman and with him Ms C Holmes 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and 
Mr J Chapman and with him Ms C Holmes on behalf of the respondents, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

THAT the Engineering Trades (Government) Award, 1967 Award No. 29, 30 and 31 of 1961 and 3 of 1962 be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 14. – Overtime:   
A. Delete subclause (3)(e) of this clause and insert the following in lieu thereof: 

(e) Subject to the provisions of paragraph (f) of this subclause, an employee required to work overtime for more 
than one hour shall be supplied with a meal by the employer or be paid $11.60 for a meal if, owing to the 
amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each such 
meal by the employer or be paid $8.15 for each meal so required. 

B. Delete subclause (3)(h) of this clause and insert the following in lieu thereof: 
(h) An employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 

a.m. the same day shall be paid $5.40 for breakfast. 
2. Clause 17. – Special Rates and Provisions:   
A. Delete subclauses (1), (2), (3), (4) and (5) of this clause and insert the following in lieu thereof: 
(1) Height Money: An employee shall be paid an allowance of $2.45 for each day in which they work at a height of 15.5 

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers and 
splicers in ships or buildings. 

(2) Dirt Money: Dirt Money of 51 cents per hour shall be paid as follows:- 
(a) To employees employed on hot or dirty locomotives, or stripping locomotives, boilers, steam, petrol, diesel or 

electric cranes, or when repairing Babcock and Wilcox or other stationary boiler in site (except repairs on bench 
to steam and water mounting), or when repairing the conveyor gear in conduit of power houses and when 
repairing or overhauling electric or steam pile-driving machines and boring plants. 

(b) Bitumen Sprayers - Large Units: 
(i) To employees whilst engaged on work appertaining to the spraying of bitumen but exclusive of the 

standard chassis engine form the front end of the main tank to the back end of the plant.  Provided that 
work on the compressor and its engines shall not be subject to dirt money. 

(ii) To motor mechanics in the motor section for all work performed on the standard chassis from and 
including the sump to the rear end of the chassis, but excluding the engine and parts forward thereto 
unless the work is of a specially dirty nature, where clothes are necessarily unduly soiled or damaged 
by the nature of the work done.  Provided that to employees engaged as above on sprays of the 
Bristow type, dirt money of 56 cents per hour shall be paid. 

(c) Bitumen Sprayers - Small Units: 
(i) To employees for work done on main tank, its fittings, pump and spray arms. 
(ii) To motor mechanics on work from and including the sump to the rear end of the chassis, but 

excluding the engine and parts forward thereto unless the work is of a specially dirty nature where 
clothes are necessarily unduly soiled or damaged by the nature of the work done. 

(d) To employees on all other dirty tar sprays and kettles. 
(e) Diesel Engines: Work on engines, or on gear box attached to engines, but excluding work on rollers (wheels) on 

which a diesel powered roller travels. 
(f) Dirt Money shall only be paid during the stages of dismantling and cleaning and shall not cover employees who 

receive portions of the work after cleaning has taken place. 



922 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(g) Notwithstanding anything contained in the foregoing provisions, dirt money shall not be paid unless the work is 
of an exceptionally dirty nature where clothes are necessarily unduly soiled of damaged by the nature of the 
work done. 

(3) Confined Space: 
64 cents per hour extra shall be paid to an employee working in any place, the dimensions of which necessitate the 
employee working in an unusually stooped or otherwise cramped position, or where confinement within a limited space is 
productive of unusual discomfort. 

(4) Any employee actually working a pneumatic tool of the percussion type shall be paid 32 cents per hour extra whilst so 
engaged. 

(5) Hot Work: An employee shall be paid an allowance of 51 cents per hour while working in the shade in any place where 
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius. 

B. Delete subclauses (8), (9), (10), (11), (12), (13), (14), (15) and (16) of this clause and insert the following in lieu 
thereof: 

(8) Any employee working in water over his/her boots or, if gumboots are supplied, over the gumboots, shall be paid and 
allowance of $1.50 per day. 

(9) Employees using Anderson-Kerrick steam cleaning units or unit of a similar type on cranes or other machinery shall be 
paid an allowance of 51 cents. 

(10) Well Work: Any employee required to enter a well nine metres or more in depth for the purpose in the first instance of 
examining the pump, or any other work connected therewith, shall receive an amount of $3.05 for such examination and 
$1.10 per hour extra thereafter for fixing, renewing or repairing such work. 

(11) Ship Repair Work: Any employee engaged in repair work on board ships shall be paid an additional $5.50 per day for 
each day on which so employed. 

(12) An employee shall, whilst working in double bottom tanks on board vessels, be paid an allowance of $2.12 per hour. 
(13) An employee shall, whilst using explosive powered tools, be paid an allowance of 18 cents per hour, with a minimum 

payment of $1.30 per day. 
(14) Abattoirs - 

An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $17.30 per week.  The 
allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving this 
allowance is not entitled to any other allowance under this clause.  The allowance prescribed herein may be reduced to 
$16.00 with respect to any employee who is supplied with overalls by the employer. 

(15) Employees engaged to iron ore and manganese or loading equipment at the Geraldton Harbour shall be paid an allowance 
of 53 cents per hour, with a minimum payment for four hours. 

(16) Morgues -  
An employee required to work in a morgue shall be paid 53 cents per hour or part thereof, in addition to the rates 
prescribed in this clause. 

C. Delete subclause (19) of this clause and insert the following in lieu thereof: 
(19) An employee required to repair or maintain incinerates shall be paid $3.25 per unit. 
D. Delete subclauses (21), (22), (23) and (24) of this clause and insert the following in lieu thereof: 
(21) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability 

allowance of 38 cents for each hour worked to compensate for all disagreeable features associated with foundry 
work, including heat, fumes, atmospheric conditions, sparks, dampness, confined space and noise. 

(b) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(d) For the purpose of this subclause foundry work shall mean: 
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal 

moulding composition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental process in connection with and in the course of production to which 
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock-out processes and dressing operations, but shall not 
include any operation performed in connection with: 
(aa) Non-ferrous die casting (including gravity and pressure); 
(bb) Casting of billets and/or ingots in metal mould; 
(cc) Continuous casting of metal into billets; 
(dd) Melting of metal for use in printing; 
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(ee) Refining of metal. 
(22) An electronics tradesperson, an electrician - special class, an electrical fitter and/or an armature winder or an electrical 

installer who holds and in the course of employment may be required to use a current "A" grade or "B" grade licence 
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall 
be paid an allowance of $21.10 per week. 

(23) Where an employee is engaged in a process involving asbestos and is required to wear protective equipment, i.e: 
respiratory protection in the form of a high efficiency class H particulate respirator and/or special clothing, a disability 
allowance of 68 cents per hour shall be paid for each hour or part thereof that such employee is so engaged. 

(24) Towing Allowance: A Level 1, 2 or 3 Tradesperson who drives a tow truck towing an articulated bus in traffic shall be 
paid an allowance of $4.80 per shift when such duties are performed.  This allowance shall be payable irrespective of the 
time such work is performed and is not subject to any premium of penalty additions. 

E. Delete subclauses (26), (27), (28) and (29) of this clause and insert the following in lieu thereof: 
(26) First Aid Allowance: A worker, holding either a Third Year First Aid Medallion of the St John Ambulance Association 

or a “C” Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform 
first aid duties, shall be paid $10.30 per week in addition to their ordinary rate. 

(27) Polychlorinated Biphenyls 
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which 
protective clothing must be worn shall, in addition to the rates and provisions contained in this Clause, be paid an 
allowances of $2.12 per hour whilst so engaged. 

(28) Nominee Allowance: 
A licensed electrical fitter or installer who acts as a nominee for the employer shall be paid an allowance of $18.40 per 
week. 

(29) Hospital Environment Allowance: 
Notwithstanding the provisions of this clause, the following allowances shall be paid to maintenance employees 
employed at hospitals listed hereunder: 
(a) (i) $14.80 per week for work performed in a hosp ital environment; and 

(ii) $5.00 per week for disabilities associated with work performed in difficult access areas, tunnel 
complexes, and areas with great temperature variation at - 
Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital 

(b) $10.70 per week for work performed in a hosp ital environment at - 
Kalgoorlie Hospital 
Osborne Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt. Henry Hospital 
Northam Hospital 
Swan Districts Hospital 
Perth Dental Hospital 

(c) $7.10 per week for work performed in a hospital environment at - 
Bentley Hospital Derby Hospital 
Narrogin Hospital Port Hedland Hospital 
Rockingham Hospital Sunset Hospital 
Armadale Hospital Broome Hospital 
Busselton Hospital Carnarvon Hospital 
Collie Hospital Esperance Hospital 
Katanning Hospital Merredin Hospital 
Murray Hospital Warren Hospital 
Wyndham Hospital  
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3. Clause 21. – District Allowances:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ Per Week Town Or Place $ Per Week 
6 82.50 Nil Nil 
5 67.50 Fitzroy Crossing 91.00 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 84.90 
  Marble Bar  
  Wittenoom  
  Karratha 79.80 
  Port Hedland 73.90 
4 34.20 Warburton Mission 91.60 
  Carnarvon 31.90 
3 21.50 Meekatharra 34.20 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 15.30 Kalgoorlie 5.10 
  Boulder  
  Ravensthorpe 20.30 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of 
district allowance shown. 

5. First Schedule - Wages: 
A. Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) (a) In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C 14 

to C 7 inclusive shall receive an all purpose industry allowance of $16.60. 
(b) This allowance shall be paid in two instalments, as follows: 

(i) $8.30 of the allowance shall be paid after the first 12 months of Government service; and 
(ii) the remaining $8.30 - totalling $16.60 - shall be paid on completion of 24 months of Government 

service. 
(c) The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in 

subclause (2) hereof, as follows: 
(i) The increase shall apply to the 'plus 24 months of service' rate; 
(ii) The increase is to be rounded to the nearest ten cents; 
(iii) The rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii) 

of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents 
amounts; and 

(iv) In the event of such an equal division of the industry allowance not resulting in the rates being 
expressed in less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be 
unequal and weighted to the 12 months' service instalment. 

B. Delete subclause (8) of this clause and insert the following in lieu thereof: 
(8) (a) Leading Hands 

A tradesperson placed in charge of three or more other employees shall, in addition to the ordinary rate, be paid 
per week: 
 $ 
If placed in charge of not less than three and not more  
than ten other employees 

 
26.70 

If placed in charge of more than ten and not more than  
twenty other employees 

 
40.60 

If placed in charge of more than twenty other employees 52.20 
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(b) Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid at 
the rate prescribed for leading hands in charge of not less than three and not more than ten other employees. 

(c) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance with 
the provisions of the Occupational Health, Safety and Welfare Act and Regulations 1988, is responsible for the 
supervision of not less than three other employees, shall be deemed to be a Leading Hand and be paid at the rate 
prescribed for a Leading Hand in charge of not less than three and not more than ten other employees. 

(d) In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge, 
employed by the Department of Conservation and Land Management in the following towns, shall be paid per 
week - 
 $ 
Manjimup, Collie 65.10 
Harvey, Dwellingup, Mundaring, Yanchep 32.50 
Ludlow, Nannup, Margaret River, Kirup, Walpole, Pemberton 16.40 
Jarrahdale 16.40 

C. Delete subclauses (10), (11) and (12) of this clause and insert the following in lieu thereof: 
(10) Construction Allowance 

(a) In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid - 
(i) $46.70 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering project; 
(ii) $42.00 per week if engaged on a multi-storeyed building but only until the exterior walls have been 

erected, the windows completed and a lift made available to carry the employee between the ground 
floor and the floor upon which he/she is required to work.  A "multi-storeyed building" is a building 
which, when completed will consist of at least five storeys. 

(iii) $24.80 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Classification Structure and Definitions of this Award. 

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the 
Western Australian Industrial Relations Commission. 

(c) Any allowance paid under this subclause includes any allowance otherwise payable under Clause 17. - Special 
Rates and Provisions of this Award. 

(11) Tool Allowance 
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of - 
(i) $14.80 per week to such tradesperson; or 
(ii) In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in 

this Schedule, 
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary 
weekly wage prescribed in this Schedule. 

(c) An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through the 
negligence of such employee. 

(12) Drilling Allowance  
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an additional 
$2.44 per hour whilst so engaged. 

6. Fifth Schedule – Building Management Authority Wages and Conditions: 
A. Delete subclause (5)(c), (d) and (e) of this clause and insert the following in lieu thereof: 

(c) In addition to the wage rates provided in paragraph (a) hereof, electricians employed by the Building 
Management Authority will receive an all purpose payment of $27.90 per week. 

(d) In addition to the wage rates prescribed in paragraph (a) hereof, by agreement between the employer, the 
employee and the Union, evidenced in writing, a Mechanical Fitter and a Refrigeration Mechanic may receive 
25% loading in lieu of overtime payments. 

(e) Leading hand electricians who are required to perform duties over and above those normally required of leading 
hands shall be paid an all purpose allowance of $37.50 per week in addition to the relevant leading hand rate 
prescribed in subclause (8) of the First Schedule - Wages of this Award. 
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B. Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) Computing Quantities: 

An employee, other than a leading hand, who is required to compute or estimate quantities of materials in respect of work 
performed by others, shall be paid $3.95 per day, or part thereof, in addition to the rates otherwise prescribed in this 
award. 

 
 

2011 WAIRC 00334 
GATE, FENCE AND FRAMES MANUFACTURING AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION WA BRANCH AND ANOTHER 

APPLICANTS 
-v- 
CAI FENCES PTY LTD AND ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 9 OF 2011 
CITATION NO. 2011 WAIRC 00334 
 

Result Award varied 
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch  

Respondents No appearance 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Gate, Fence and Frames Manufacturing Award be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 7. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more 
than two hours, shall be supplied with a meal by the employer or be paid $10.85 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $7.45 for each meal so required. 

2. Clause 14. – Special Rates and Provisions:  Delete subclauses (1), (2) and (4) of this clause and insert the following 
in lieu thereof: 

(1) Dirt Money: An employee shall be paid an allowance of 51 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space: An employee shall be paid an allowance of 64 cents per hour when, because of the dimensions of the 
compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise 
cramped position or without proper ventilation. 

(4) An employee, holding a Third Year First Aid Medallion of the St.  John Ambulance Association appointed by the 
employer to perform first aid duties, shall be paid $10.50 per week in addition to the ordinary rate. 
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3. Clause 19. – Fares & Travelling Time:  Delete subclause (2)(a) of this clause and insert the following in lieu 
thereof: 
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $15.65 per day. 

4. Clause 20. – Distant Work:  Delete subclauses (6) and (7) of this clause and insert the following in lieu thereof: 
(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $30.40 for any 

weekend the employee returns to the employee’s home from the job, but only if - 
(a) The employee advises the employer or the employer's agent of the employee's intention not later than the 

Tuesday immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $13.40 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer. 

5. First Schedule - Wages:  Delete subclauses (2) and (6) of this clause and insert the following in lieu thereof: 
(2) Leading Hand: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be paid: 

 $ 
(a) If placed in charge of not less than three and not more than 10other employees 27.60 
(b) If placed in charge of more than10 and not more than 20 other employees 42.40 
(c) If place in charge of more than 30 other employees 54.70 

(6) (a)  Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice, the employer 
shall pay a tool allowance of - 
(i) $15.40 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $15.40 being the percentage which appears against the 

year of apprenticeship in subclause (a) of subclause (3) of this Schedule. 
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through their 
negligence. 

 
 

2011 WAIRC 00335 
LIFT INDUSTRY (ELECTRICAL AND METAL TRADES) AWARD 1973 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
KONE ELEVATORS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 14 OF 2011 
CITATION NO. 2011 WAIRC 00335 
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Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch 

Respondents No appearance 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Lift Industry (Electrical and Metal Trades) Award 1973 be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $11.80 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $8.10 for each meal so required. 

2. Clause 16. – Special Rates and Provisions:  Delete subclauses (5) and (6) of this clause and insert the following in 
lieu thereof: 

(5) An Electrician Special Class, an electrical fitter and/or armature winder or an electrical installer who holds and, in the 
course of the employee's employment may be required to use a current “A” Grade or “B” Grade License issued pursuant 
to the relevant regulation in force on 28th day of February 1979 under the Electricity Act, 1945 shall be paid an allowance 
of $21.40 per week. 

(6) An employee holding either a First Aid Medallion of the St. John Ambulance Association or a Senior First Aid Certificate 
of the Australian Red Cross Society, appointed by the employer to perform first aid duties shall be paid $10.60 per week 
in addition to his/her ordinary rate. 

3. Clause 28. – Lift Industry Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Tradespeople and their assistants who perform work in connection with the installation, servicing, repairing and/or 

maintenance of lifts and escalators, other than in the employer's workshops, shall be paid an amount of $100.60 per week 
as a lift industry allowance in consideration of the peculiarities and disabilities associated with such work and in 
recognition of the fact that employees engaged in such work may be required to perform and/or assist to perform, as the 
case may be, any of such work. 

4. First Schedule - Wages:  Delete subclauses (3) and (6) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

In addition to the appropriate total wage prescribed in this Clause, a leading hand shall be paid - 
  $ 

(a) If placed in charge of not less than three and not more than ten 
other employees 

27.10 

(b) If placed in charge of more than ten and not more than twenty 
other employees 

41.20 

(c) If placed in charge of more than twenty other employees 53.20 

(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the 
employer shall pay a tool allowance of:- 
(i) $15.00 per week to such tradesperson; or 
(ii) In the case of an apprentice a percentage of $15.00 being the percentage which appears against his/her 

years of apprenticeship in Clause 3 of this schedule, for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily required in the performance of his/her work as a 
tradesperson or apprentice. 
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(b) Any tool allowance paid pursuant of paragraph (a) of this Clause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of tradesperson or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through 
his/her negligence. 

 
 

2011 WAIRC 00348 
METAL TRADES (GENERAL) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
ANODISERS WA AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 23 MAY 2011 
FILE NO/S APPL 15 OF 2011 
CITATION NO. 2011 WAIRC 00348 
 

Result Award varied 
Representation 
Applicant Ms N Ireland 
Respondents No appearance 
 

Order 
HAVING HEARD Ms N Ireland on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Metal Trades (General) Award be varied in accordance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay period commencing on or after 23 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 3.2 – Overtime:  Delete subclause 3.2.3(6) of this clause and insert the following in lieu thereof: 

(6) Subject to the provisions of 3.2.3(7), an employee required to work overtime for more than two (2) hours shall 
be supplied with a meal by the employer or be paid $11.85 for a meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required, the employee shall be supplied with each such meal by the 
employer or be paid $8.05 for each meal so required. 

2. Clause 4.8 – Wages and Supplementary Payments: 
A. Delete subclause 4.8.2(1) of this clause and insert the following in lieu thereof: 
4.8.2 (1) Leading Hands: 

In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week – 
  $ 

(a) If placed in charge of not less than three  
and not more than 10 other employees 
 

27.30 

(b) If placed in charge of more than 10 and  
not more than 20 other employees 
 

41.70 

(c) If placed in charge of more than 20 other  
employees 

53.90 
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B. Delete subclause 4.8.6(1) of this clause and insert the following in lieu thereof: 
(1) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall 
pay a tool allowance of: 
(a) $15.00 per week to such tradesperson; or 
(b) in the case of an apprentice a percentage of $15.00 being the percentage which appears against the 

year of apprenticeship in 4.8.3; 
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of work as a tradesperson or apprentice. 

C. Delete subclause 4.8.7 of this clause and insert the following in lieu thereof: 
4.8.7 An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $24.20 per week to 

compensate for dust and climatic conditions when working in the open and for deficiencies in general amenities and 
facilities, but an employee so employed for not more than three days shall be paid on a pro rata basis. 
This subclause shall not apply to employees employed by Cockburn Cement Limited. 

3. Clause 5.2 – Special Rates and Facilities:  Delete this clause and insert the following in lieu thereof: 
5.2.1 Height Money: 

An employee shall be paid an allowance of $2.50 for each day on which the employee works at a height of 15.5 metres or 
more above the nearest horizontal plane, but this provision does not apply to linespeople nor to riggers and splicers on 
ships and buildings. 

5.2.2 Dirt Money: 
An employee shall be paid an allowance of 53 cents per hour when engaged on work of an unusually dirty nature where 
clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done. 

5.2.3 Grain Dust: 
Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the atmosphere and the 
Board of Reference determines that employees employed under this Award are unduly affected by that dust, the Board 
may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 90 cents per hour. 

5.2.4 Confined Space: 
An employee shall be paid an allowance of 64 cents per hour when, because of the dimensions of the compartment or 
space in which the employee is working, the employee is required to work in a stooped or otherwise cramped position, or 
without proper ventilation. 

5.2.5 Diesel Engine Ships: 
The provisions of 5.2.2 and 5.2.4 do not apply to an employee when the employee is engaged on work below the floor 
plates in diesel engine ships, but the employee shall be paid an allowance of 90 cents per hour whilst so engaged. 

5.2.6 Boiler Work: 
An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time and one-half 
for each hour or part of an hour so worked in addition to any allowance to which the employee may be entitled under 
5.2.2 and 5.2.4. 

5.2.7 Hot Work: 
An employee shall be paid an allowance of 53 cents per hour when the employee works in the shade in any place where 
the temperature is raised by artificial means to between 46.1 degrees and 54.4 degrees Celsius. 

5.2.8 (1) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by 
reason of excessive heat, exceptionally oppressive, the Board may - 
(a) fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
(b) fix the period (including a minimum period) during which any allowance so fixed is to be paid; and 
(c) prescribe such other conditions, relating to the provision of protective clothing or equipment and the 

granting of rest periods, as the Board sees fit. 
(2) The provisions of 5.2.8(1) do not apply unless the temperature in the shade at the place of work has been raised 

by artificial means beyond 54.4 degrees Celsius. 
(3) An allowance fixed pursuant to paragraph 5.2.8(1) includes any other allowance which would otherwise be 

payable under this clause. 
5.2.9 Tarring Pipes: 

The provisions of 5.2.2 and 5.2.4 do not apply to an employee engaged in tarring pipes in the Cast Pipe Section but the 
employee shall, in lieu thereof, be paid an allowance of 86 cents per day whilst so engaged. 

5.2.10 Percussion Tools: 
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An employee shall be paid an allowance of 31 cents per hour when working a pneumatic riveter of the percussion type 
and other pneumatic tools of the percussion type. 

5.2.11 Chemical, Artificial Manure and Cement Works: 
An employee, other than a general labourer, in chemical, artificial manure and cement works, in respect of all work done 
in and around the plant outside the machine shop, shall be paid an allowance calculated at the rate of $13.20 per week.  
This allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving this 
allowance is not entitled to any other allowance under this clause. 

5.2.12 Abattoirs and Tallow Rendering Works: 
An employee, employed in and about an abattoir or in a rendering section of a tallow works shall be paid an allowance 
calculated at the rate of $17.30 per week.  The allowance shall be paid during overtime but shall not be subject to penalty 
additions.  An employee receiving this allowance is not entitled to receive any other allowance under this clause. 

5.2.13 An employee who is employed at a timber sawmill or is sent to work at a timber sawmill shall be paid for the time there 
engaged a disability allowance equivalent to what the majority of the employees at the mill receive under the appropriate 
Award.  The allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee 
receiving this allowance is not entitled to receive any other allowance under this clause with the exception of that 
prescribed in 5.2.1 - Height Money. 

5.2.14 Phosphate Ships: 
An employee shall be paid an allowance of 76 cents for each hour the employee works in the holds or 'tween decks of 
ships which, immediately prior to such work, have carried phosphatic rock, but this subclause only applies if and for as 
long as the holds and 'tween decks are not cleaned down. 

5.2.15 An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford the 
employee a wage not less than he or she would be entitled to receive pursuant to the Award which would apply if such 
employee was employed in the gold mine concerned. 

5.2.16 An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is 
reasonably necessary for the employee's safety. 

5.2.17 The work of an electrical fitter shall not be tested by an employee of a lower grade. 
5.2.18 Special Rates Not Cumulative: 

Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be 
bound to pay only one rate, namely - the highest for the disabilities prevailing.  Provided that this subclause shall not 
apply to confined space, dirt money, height money, or hot work, the rates for which are cumulative. 

5.2.19 Protective Equipment: 
(1) An employer shall have available a sufficient supply of protective equipment as, for example, goggles 

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors, 
helmets, or other efficient substitutes thereof) for use by employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(2) An employee shall sign an acknowledgement when issued with any article of protective equipment and shall 
return that article to the employer when finished using it or on leaving employment. 

(3) An employee to whom an article of protective equipment has been issued shall not lend that article to another 
employee and if the employee does, both employees shall be deemed guilty of wilful misconduct. 

(4) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(5) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 

5.2.20 (1) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability 
allowance of 38 cents for each hour worked to compensate for all disagreeable features associated with foundry 
work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces, and noise. 

(2) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for 
the purpose of receiving tuition, the amount of foundry allowance paid to the employee shall be decreased 
proportionately. 

(3) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and 
does not in any way limit an employer's obligations to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(4) For the purpose of this subclause 'foundry work' shall mean - 
(a) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal, 

moulding composition or other material or mixture of materials, or by shell moulding, centrifugal 
casting or continuous casting; and 
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(b) where carried on as an incidental process in connection with and in the course of production to which 
5.2.20(4)(a) applies, the preparation of moulds and cores (but not in the making of patterns and dies in 
a separate room), knock out processes and dressing operations, but shall not include any operation 
performed in connection with - 
(i) non-ferrous die casting (including gravity and pressure); 
(ii) casting of billets and/or ingots in metal moulds; 
(iii) continuous casting of metal into billets; 
(iv) melting of metal for use in printing; 
(v) refining of metal. 

5.2.21 An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard Senior 
First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties, shall be 
paid $10.40 per week in addition to the employee's ordinary rate. 

5.2.22 An electronics tradesperson, an electrician - special class, an electrical fitter and/or armature winder or an electrical 
installer who holds and, in the course of employment may be required to use, a current "A" Grade or "B" Grade license 
issued pursuant to the relevant Regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall 
be paid an allowance of $21.60 per week. 

PART 2 – CONSTRUCTION WORK 
4. Clause 13 – Wages:  Delete subclauses 13.4, 13.5 and 13.6 of this clause and insert the following in lieu thereof: 
13.4 Construction Allowance 

(1) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid: 
(a) $48.20 per week if the employee is engaged on the construction of a large industrial undertaking or 

any large civil engineering project. 
(b) $43.30 per week if the employee is engaged on a multi-storeyed building, but only until the exterior 

walls have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which such employee is required to work. A multi-
storeyed building is a building which, when completed, will consist of at least five storeys. 

(c) $25.50 per week if the employee is engaged otherwise on construction work falling within the 
definition of construction work in Clause 1.6 - Definitions and Classification Structure of PART 1 - 
GENERAL of this Award. 

(2) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

13.5 Leading Hands 
In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid: 
  $ 

(1) If placed in charge of not less than three (3) and not more than ten (10) other employees 27.30 

(2) If placed in charge of more than ten (10) and not more than twenty (20) other 
employees 

41.70 

(3) If placed in charge of more than twenty (20) other employees 53.90 

13.6 (1) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall 
pay a tool allowance of – 
(a) $15.00 per week to such tradesperson; or 
(b) in the case of an apprentice a percentage of $15.00 being the percentage which appears against his or 

her year of apprenticeship in 4.8.3 of Clause 4.8 – Wages and Supplementary Payments of PART 1 - 
GENERAL (subject to Clause 12.2 Apprentices of PART 2) of this Award,  

for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of his or her work as a tradesperson or apprentice. 

(2) Any tool allowance paid pursuant to 13.6(1) shall be included in, and form part of, the ordinary weekly wage 
prescribed in this clause. 

(3) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(4) A tradesperson or apprentice shall replace or pay for any tools supplied by his or her employer if lost through 
his or her negligence. 
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5. Clause 15.1 – Special Allowances and Provisions:   
A. Delete subclause 15.1.2(2) of this clause and insert the following in lieu thereof: 

(2) Subject to 15.1.3 where the employee's tools or working clothes are lost by fire or breaking and entering whilst 
securely stored in the place provided by the employer under 15.1.2(1) the employer shall reimburse the 
employee for that loss but only up to a maximum of $831.00. 

B. Delete subclause 15.1.4 of this clause and insert the following in lieu thereof: 
15.1.4 An Electronics Tradesperson, an Electrician Special Class, an Electrical Fitter and/or Armature Winder or an Electrical 

Installer who holds, and in the course of employment may be required to use, a current "A" Grade or "B" Grade license 
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall 
be paid an allowance of $21.60 per week. 

6. Clause 15.4 – Special Provision – Western Power:  Delete subclause 15.4.2 of this clause and insert the following in 
lieu thereof: 

15.4.2 In addition to the wage otherwise payable to an employee pursuant to the provisions of PART 2 - CONSTRUCTION 
WORK of this Award, an employee (other than an apprentice) shall be paid - 
(1) $2.15 per hour for each hour worked if employed at Muja; 
(2) $1.26 per hour for each hour worked if employed at Kwinana; 
(3) a safety footwear allowance of eleven (11) cents per hour for each hour worked to compensate for the 

requirement to wear approved safety footwear which is to be maintained in sound condition by the employee.  
Failure to wear approved safety footwear or to maintain it in sound condition as determined by the employer 
shall render the employee liable to dismissal. 

 
 

2011 WAIRC 00342 
PRISON OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 17 MAY 2011 
FILE NO/S APPL 18 OF 2011 
CITATION NO. 2011 WAIRC 00342 
 

Result Award varied 
Representation (by written submissons) 
Applicant Mr J Walker 
Respondent Mr P Budd 
 

Order 
HAVING heard by written submission from Mr J Walker for the applicant and from Mr P Budd for the respondent, I, the 
undersigned, pursuant to the powers conferred on me under s 40 of the Industrial Relations Act 1979, hereby order – 

THAT the Prison Officers’ Award be varied in accordance with the following schedule and that such variations shall have 
effect from the first pay period commencing on or after the 17th day of May 2011. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

SCHEDULE 
1. Clause 52. – Motor Vehicle Allowance:  Delete subclause 52.5 and insert the following in lieu thereof: 

52.5 Allowance for towing Departmental caravan or trailer 
In cases where Officers are required to tow the Departmental caravan on official business, the additional rate 
shall be 7.5 cents per kilometre.  When Departmental trailers are towed on official business the additional rate 
shall be 4.0 cents per kilometre. 
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2. Clause 53. – Relieving Allowance:  Delete subclause 53.4 of this clause and insert the following in lieu thereof: 

53.4 If an Officer whose normal duties do not involve camp accommodation, is required to relieve or perform special 
duty resulting in a stay at a camp, the Officer shall be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum of $180.00 to cover incidental personal expenses; 
provided that an Officer shall receive no more than one lump sum of $180.00 in any period of three (3) years. 

3. Clause 54. – Removal Allowance:   

A. Delete (3) of subclause 54.1 of this clause and insert the following in lieu thereof: 

(3) An allowance of $556.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an Officer is required to transport his or her furniture, effects and appliances 
provided that the Commissioner is satisfied that the value of household furniture, effects and appliances moved 
by the Officer is at least $3,334.00. 

B. Delete (4) of subclause 54.1 of this clause and insert the following in lieu thereof: 

(4) Reimbursement of reasonable expenses in kennelling and transporting pet or pets up to a maximum amount of 
$180.00. 

Pets are defined as dogs, cats, birds or other domestic animals kept by the Officer’s dependants for the purpose 
of household enjoyment. 

Pets do not include domesticated livestock, native animals or equine animals. 

C. Delete subclause 54.6 of this clause and insert the following in lieu thereof: 

54.6 Where an Officer is transferred to Government owned or private accommodation, where furniture is provided, 
and as a consequence the Officer is obliged to store furniture, the Officer shall be reimbursed the actual cost of 
such storage up to a maximum allowance of $1034.00 per annum. Actual cost is deemed to include the premium 
for adequate insurance coverage for the value of the furniture stored.  An allowance under this subclause shall 
not be paid for a period in excess of four years without the approval of the Employer. 

4. Schedule I – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

SCHEDULE I - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDANTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
53.2(2), TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 55.3) 

DAILY RATE 
OFFICERS WITHOUT 
DEPENDANTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
53.2(2)) 
 

 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $   
(1) WA - South of 26° South 

Latitude 14.55   
(2) WA - North of 26° South 

Latitude 21.70   
(3) Interstate 21.70   
 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA – Metropolitan Hotel 

or Motel 305.45 152.70 101.80 
(5) Locality South of 26° 

South Latitude 208.55 104.30 69.50 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDANTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
53.2(2), TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 55.3) 

DAILY RATE 
OFFICERS WITHOUT 
DEPENDANTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
53.2(2)) 
 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
(6) Locality North of 26° 

South Latitude:    
 Broome 456.70 228.35 152.25 
 Carnarvon 255.15 127.55 85.05 
 Dampier 366.70 183.35 122.25 
 Derby 342.20 171.10 114.05 
 Exmouth 292.70 146.35 97.55 
 Fitzroy Crossing 370.20 185.10 123.40 
 Gascoyne Junction 291.70 145.85 97.25 
 Halls Creek 247.20 123.60 82.40 
 Karratha 445.70 222.85 148.55 
 Kununurra 331.70 165.85 110.55 
 Marble Bar 271.70 135.85 90.55 
 Newman 338.95 169.50 113.00 
 Nullagine 256.70 128.35 85.55 
 Onslow 273.30 136.65 91.10 
 Pannawonica 192.70 96.35 64.25 
 Paraburdoo 259.70 129.85 86.55 
 Port Hedland 367.15 183.55 122.40 
 Roebourne 241.70 120.85 80.55 
 Shark Bay 240.20 120.10 80.05 
 Tom Price 320.20 160.10 106.75 
 Turkey Creek 235.70 117.85 78.55 
 Wickham 508.70 254.35 169.55 
 Wyndham 254.70 127.35 84.90 
(7) Interstate - Capital City   
 Sydney 304.90 152.45 101.60 
 Melbourne 288.55 144.30 96.15 
 Other Capitals 270.10 135.05 89.95 
(8) Interstate – Other 

than Capital City 208.55 104.30 69.50 
 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
 
(9) WA - South of 26° South 

Latitude 93.65   
(10) WA - North of 26° South 

Latitude 128.25   

(11) Interstate 128.25   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDANTS: 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
53.2(2), TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 55.3) 

DAILY RATE 
OFFICERS WITHOUT 
DEPENDANTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 
53.2(2)) 
 

 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26° South Latitude:   
 Breakfast 16.30   
 Lunch 16.30   
 Dinner 46.50   
(13) WA - North of 26° South Latitude:   
 Breakfast 21.20   
 Lunch 33.20   
 Dinner 52.20   
(14) Interstate:    
 Breakfast 21.20   
 Lunch 33.20   
 Dinner 52.20   
 
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 55.5(1)) 
(15) Each Adult 26.25   
(16) Each Child 4.50   
 
MIDDAY MEAL (CLAUSE 56.11)   

(17) Rate per meal 6.35   
(18) Maximum reimbursement 

per pay period 31.75   

The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after the 21 
April 2010.  

 
 

2011 WAIRC 00336 
RADIO AND TELEVISION EMPLOYEES' AWARD NO. 3 OF 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
HILLS INDUSTRIES LTD AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 16 OF 2011 
CITATION NO. 2011 WAIRC 00336 
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Result Award varied  
Representation 
Applicant Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch  

Respondents No appearance 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and there 
being no appearance on behalf of the respondents, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Radio and Television Employees’ Award No. 3 of 1980 be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 16 May 2011 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 

1. Clause 9. – Overtime:  Delete subclause (3)(f) of this clause and insert the following in lieu thereof: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $11.80 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required they shall be supplied with each such meal 
by the employer or be paid $8.00 for each meal so required. 

2. Clause 29. – Wages:  Delete subclauses (2) and (5) of this clause and insert the following in lieu thereof: 

(2) Leading Hands: 

In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid: 
  $ 
(a) If placed in charge of not less than three and not  

more than ten other employees 
27.20 

(b) If placed in charge of more than ten and not  
more than twenty other employees 

41.40 

(c) If placed in charge of more than twenty other  
employees 

53.40 

(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools 
ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of their work as 
a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:- 

(i) $14.90 per week to such Serviceperson, Installer or Assembler; or 

(ii) In the case of an apprentice a percentage of $14.90 being the percentage which appears against their 
year of apprenticeship in subclause (3) of this Clause, 

for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools 
ordinarily required in the performance of their work as a Serviceperson, Installer, Assembler or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through their 
negligence. 
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2011 WAIRC 00340 
WA GOVERNMENT HEALTH SERVICES ENGINEERING AND BUILDING SERVICES AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING AND 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
THE REGISTRY OFFICER, DEPARTMENT OF HEALTH, HEALTH INDUSTRIAL 
RELATIONS SERVICE AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 16 MAY 2011 
FILE NO/S APPL 13 OF 2011 
CITATION NO. 2011 WAIRC 00340 
 

Result Award varied 
Representation 
Applicant Ms N Ireland and with her Ms B Ward on Behalf of the Communications, Electrical, Electronic, 

Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division WA Branch 

Respondents Ms J Love 
 

Order 
HAVING HEARD Ms N Ireland and with her Ms B Ward on behalf of the Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division WA Branch and Ms J 
Love, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the WA Government Health Services Engineering and Building Services Award 2004 be varied in accordance 
with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after 16 May 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 19. – Leading Hand Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) An employee placed in charge of 3 or more other employees shall, in addition to the employee’s ordinary salary, be paid - 

(a) Not less than 3 and not more than 10 other employees - $39.90 per week; 

(b) More than 10 and not more than 20 other employees - $53.60 per week; 

(c) More than 20 other employees - $67.00 per week. 

2. Clause 23. – Special Rates and Provision: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Disability Allowances 

(a) Except as otherwise provided in this clause, the annual base salaries prescribed in this Award incorporate a 
commuted allowance which is in full substitution for all disability allowances and other special rates and 
provisions which are contained in any of the awards named in Clause 1. - Title, as at the date of registration of 
this Award. 

(b) Polychlorinated Biphenyls: Employees required to remove or handle equipment or fittings containing 
polychlorinated biphenyls (PCBs), for which protective clothing must be worn, shall be paid an allowance of 
$2.02 for each hour or part thereof whilst so engaged. 

(c) Asbestos: 

(i) Employees required to use materials containing asbestos or to work in close proximity to employees 
using such materials shall be provided with and shall use all necessary safeguards as required by the 
appropriate occupational health authority 
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(ii) Employees engaged in a work process involving asbestos who are required to wear protective 
equipment, ie.  respiratory protection in the form of a high efficiency class H particulate respirator 
and/or special clothing, shall be paid an allowance of $0.67 per hour for each hour or part thereof 
whilst so engaged. 

(d) Furnace Work 

Employees engaged in the construction or alteration or repairs to boilers, flues, furnaces, retorts, kilns, ovens, 
ladles, steam generators, heat exchangers and similar refractory work or on underpinning shall be paid $1.47 per 
hour or part thereof whilst so engaged. 

(e) Construction Allowance 

(i) In addition to the appropriate rate of pay prescribed in Appendix A. - Salaries of this Award, an 
employee shall be paid - 

(aa) $44.20 per week if engaged on the construction of a large industrial undertaking or any large 
civil engineering project; 

(bb) $39.80 per week if engaged on a multi-storey building but only until the exterior walls have 
been erected, the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which he/she is required to work.  A “multi-
storey building” is a building which, when completed, shall consist of at least five stories. 

(cc) $23.50 per week if engaged otherwise on Construction Work. 

(ii) The rates specified in paragraph (1)(e)(i) shall be discounted by $18.30 per week, the amount of the 
commuted allowance granted under paragraph (1)(a) of this subclause. 

(f) Asbestos Eradication 

(i) This sub-clause shall apply to employees engaged in the process of asbestos eradication on the 
performance of work within the scope of this Award. 

(ii) For the purposes of this clause “asbestos eradication” means work on or about buildings, involving the 
removal or any other method of neutralisation of any materials which consist of, or contain asbestos. 

(iii) All aspects of asbestos work shall meet as a minimum standard the provisions of the National Health 
and Medical Research Council codes, as varied from time to time, for the safe demolition/removal of 
asbestos based materials. 

Without limiting the effect of the above provision, any person who carried out asbestos eradication work shall 
do so in accordance with the legislation/regulations prescribed by the appropriate authorities. 

(iv) An employee engaged in asbestos eradication (as defined) shall receive an allowance of $1.46 per 
hour worked in lieu of rates prescribed in paragraph (1)(c) of Clause 23.- Special Rates and Provisions 

(v) Respiratory protective equipment, conforming to the relevant parts of the appropriate Australian 
Standard (ie.  1716 "Specification of Respiratory Protective Devices") shall be worn by all personnel 
during work involving eradication of asbestos. 

(g) Where more than one of the disabilities entitling an employee to extra rates exists on the same job the employee 
shall be paid only the highest rate for the disabilities so prevailing. 

B. Delete subclause (3)(b), (d), (e) and (f) of this clause and insert the following in lieu thereof: 

(b) Permit Work 

Any licensed plumber called upon by the Employer to use the licence issued to him/her by the Metropolitan 
Water Supply, Sewerage and Drainage Board for a period in any one week shall be paid $17.20 for that week in 
addition to the rates otherwise prescribed. 

(d) Scaffolding Certificate Allowance: 

A tradesperson who is the holder of a scaffolding certificate or rigging certificate issued by an accredited 
training provider and is required to act on that certificate whilst engaged on work requiring a certified person 
shall be paid $0.54 per hour or part thereof: in addition to the rates otherwise prescribed in this Award. 

(e) Nominee Allowance 

A licensed electrical fitter or mechanic who acts as nominee for the Employer shall be paid an allowance of 
$17.20 per week. 

(f) Setter Out: 

A setter out (other than a leading hand) in a joiner's shop shall be paid $5.20 per day in addition to the rates 
otherwise prescribed. 
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3. Clause 25. – Overtime:  Delete subclause (7)(a) of this clause and insert the following in lieu thereof: 

(a) An employee required to work 2 hours or more overtime continuous with their rostered hours, which 
necessitates taking a meal break, shall be paid a meal allowance of $12.70 for each meal so required or may be 
provided with a meal ticket. 

Provided that this subclause shall not apply to an employee notified on the previous day of the requirement to 
work such overtime. 

4. Clause 47. – Car Allowance:  Delete subclause (3) of this clause and insert the following in lieu thereof: 

(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th day of June next 
following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE  
ON EMPLOYER'S BUSINESS 

 
Area Details Engine Displacement(in cubic centimetres) 
Distance Travelled Each Year on 
Official Business 
Rate per kilometre (cents) 

Over 2600cc  Over 1600cc to 
2600cc  

1600cc and  under  

Metropolitan Area 89.5 64.5 53.2 
South West Land Division 91.0 65.4 54.0 
North of 23.5 South Latitude 98.6 70.6 58.3 
Rest of the State 94.3 67.5 55.6 
Motor Cycle (in all areas) 31.0 cents per kilometre 

5. Clause 49. – Travelling Allowance:  Delete subclause (12) of this clause and insert the following in lieu thereof: 

(12) Adjustment of Rates: 

The allowances prescribed in this clause shall be varied in accordance with any movement in the corresponding 
allowances in the Public Service Award 1992. 

SCHEDULE - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE  

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT 

STAY WHERE ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of 26 o South Latitude 
 Breakfast $16.30 
 Lunch $16.30 
 Dinner $46.50 
(13) WA - North of 26 o South Latitude 
 Breakfast $21.20 
 Lunch $33.20 
 Dinner $52.20 
(14) Interstate 
 Breakfast $21.20 
 Lunch $33.20 
 Dinner $52.20 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(15) Each Adult $26.25 
(16) Each Child $4.50 

MIDDAY MEAL 
(17) Rate per meal $6.35 
(18) Maximum reimbursement per 

pay period 
$31.75 
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6. Clause 50. – District Allowances:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) The annual rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 
District Standard Rate Exceptions To Rate 

  Standard Rate   
 $ Per Annum Town Or Place $ Per Annum 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of district 
allowance shown. 
7. Appendix A - Salaries:  Delete subclause (1) of this Appendix and insert the following in lieu thereof: 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00356 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEBORAH BEVAN 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 244 OF 2009 
CITATION NO. 2011 WAIRC 00356 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00358 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MURRAY BIRD 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 246 OF 2009 
CITATION NO. 2011 WAIRC 00358 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00396 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES IAN EDMUND BUTTERWORTH 
APPLICANT 

-v- 
GOVERNING COUNCIL OF CENTRAL INSTITUTE OF TECHNOLOGY 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 9 JUNE 2011 
FILE NO/S U 194 OF 2010 
CITATION NO. 2011 WAIRC 00396 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 3rd day of February 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in relation to the application; and 
WHEREAS on the 3rd day of June 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00357 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ERROL D'ROZARIO 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 245 OF 2009 
CITATION NO. 2011 WAIRC 00357 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 947 
 

 

Result Discontinued by leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00371 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GERALDINE FARR 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 258 OF 2009 
CITATION NO. 2011 WAIRC 00371 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00372 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN IACOMELLA 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 259 OF 2009 
CITATION NO. 2011 WAIRC 00372 
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Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00344 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

CITATION : 2011 WAIRC 00344 
CORAM : CHIEF COMMISSIONER A R BEECH 
HEARD : FRIDAY, 13 MAY 2011, WEDNESDAY, 6 APRIL 2011 
DELIVERED : THURSDAY, 19 MAY 2011 
FILE NO. : U 32 OF 2011 
BETWEEN : BRETT JONES 

Applicant 
AND 
PALDELL PTY LTD T/A HATT TRANSPORT 
Respondent 

 

Catchwords : Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – 
Whether Commission has jurisdiction – Principles applied - Employer a company as trustee 
for a trust – Commission satisfied employer is a trading corporation – Claim beyond 
Commission’s jurisdiction – Application dismissed 

Legislation : Industrial Relations Act 1979 (WA) s 29(1)(b)(i), Commonwealth of Australia Constitution 
Act s 51(xx), Corporations Act 2001 (Cth) s 57A, Trade Practices Act 1974 s 52 
(superseded), Fair Work Act 2009 s 14(1)(a), s 26 

Result : Application dismissed for want of jurisdiction 
Representation: 
Applicant : Mr B Jones appeared on his own behalf 
Respondent : Mr A Dzieciol (of counsel) 
 

Case(s) referred to in reasons:  
Mayo v W & K Holdings (NSW) Pty Ltd as trustee for the W & K Family Trust trading as W & K Constructions [2009] 
NSWIRComm 67 
Joe Visser v Eral Pty Ltd as trustee for the Prestige Products Unit Trust trading as Compleat Angler and Camping World 
Rockingham (2007) 87 WAIG 2850; [2007] WAIRC 01148  
Fencott v Muller [1983] HCA 12; (1982-1983) 152 CLR 570 
Solo Waste Australia Pty Ltd v Inspector McDonald [2005] NSWIRComm 106; (2005) 141 IR 332 
Case(s) also cited: 
Aboriginal Legal Service of Western Australia (Inc) v Mark James Lawrence (2008) 89 WAIG 243; [2008] WASCA 254 
 

Reasons for Decision 
1 The short issue for decision is the correct identity of Mr Jones’s former employer and whether that employer is a trading 

corporation.   
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Background 
2 On 2 March 2011, Mr Jones filed a claim of unfair dismissal pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 in 

the Commission naming his former employer as Paldell Pty Ltd trading as Hatt Transport.  The Notice of Answer filed by his 
former employer on 18 March 2011 says the correct name of the employer is Paldell Pty Ltd trading as Hatt Transport for the 
Hatt Family Trust, that it is a corporation and that the Commission does not have the jurisdiction to deal with the claim. 

3 The Commission then wrote to Mr Jones on 21 March 2011 drawing this issue to his attention and referring him to the effect of 
the operation of the Commonwealth Fair Work Act 2009 on the State Industrial Relations Act 1979.  The Commission asked 
him whether he believes the Commission does have the jurisdiction to enquire into and deal with his claim.  He replied on 
27 March 2011 that his legal advice is that “it is a state matter”.  A conference before the Commission on 6 April 2011 did not 
result in any common understanding about the issue and Mr Jones has asked the Commission to proceed with hearing his 
claim.   

The Evidence 
4 At the hearing, Mr Jones appeared on his own behalf.  He submitted that the legal advice he has received is that the ABN does 

not show a trading corporation but shows “a sole trader for a family trust.”  Mr Jones stated that when his wages were received 
in his bank account they were marked from Hatt Transport, and that his superannuation advice showed payments by Hatt 
Transport.  He did not present any evidence and did not call any witnesses.   

5 The former employer was represented by Mr Dzieciol and evidence was called from Mrs Samantha Hatt, who is the wife of the 
director of Paldell Pty Ltd.  She does all of the administrative work in relation to that company and has done so since the 
company was created.  The evidence of Mrs Hatt was given clearly and knowledgeably.  Her evidence was not challenged in 
any material sense in cross-examination and I have no hesitation in accepting Mrs Hatt’s evidence.  Tendered into evidence 
were extracts from the ASIC database for Paldell Pty Ltd, the written contract of employment between Mr Jones and his 
employer, two letters to Mr Jones from his former employer and a copy of the M. Hatt Family Trust Deed.   

6 Mr Dzieciol, properly in my view, was prepared also to tender financial statements and bank statements of Paldell Pty Ltd, 
however it was not necessary in the context of the evidence already before the Commission for them to be tendered. 

Findings – The Identity of the Employer 
7 The vast weight of the evidence shows that Mr Jones’s former employer was Paldell Pty Ltd as trustee for the M. Hatt Family 

Trust trading as Hatt Transport.  The evidence of Mrs Hatt is that the company Paldell Pty Ltd was formed in 1995 after her 
husband bought a truck, and that the company was formed to run a business carting steel.  Her evidence is that carting steel has 
been the business of the company since its creation and that the only other activity undertaken by the company has been some 
welding, for which payment was received.  Mrs Hatt’s evidence is that it was Paldell Pty Ltd that employed Mr Jones and that 
Mr Jones’s wages were paid from the company’s bank account.  In relation to Mr Jones’s superannuation payment, it was sent 
on the letterhead of Paldell Pty Ltd trading as Hatt Transport. 

8 There is no strong evidence that Mr Jones’s former employer was not Paldell Pty Ltd.  It is true that the written contract of 
employment, which is a formal document, does identify the employer party as “Hatt Transport” and the two letters sent to 
Mr Jones each has a letterhead with the name of “Hatt Transport”.  However, there is no evidence at all to suggest that Hatt 
Transport is a separate and distinct legal entity.  All the evidence points to “Hatt Transport” being the trading name of the 
business which is carried on by Paldell Pty Ltd which is a proprietary company registered in 1995 (Exhibit 1).   

9 The written contract of employment, and the two letters sent to Mr Jones which are in evidence, each has a letterhead with the 
business name of “Hatt Transport” prominently displayed (which is obviously entirely appropriate).  In all three cases they also 
contain the words “Paldell Pty Ltd trading as Hatt Transport”.  The two letters in particular are signed by Mrs Hatt above those 
precise words.  Therefore even if Mr Jones’s own bank account shows his wages as having been received from Hatt Transport, 
and there is no evidence that it does, it would not prove that Hatt Transport is something other than a business name.  

10 The conclusion on the evidence is inescapable that the correct identity of Mr Jones’s former employer is Paldell Pty Ltd as 
trustee for the M. Hatt Family Trust trading as Hatt Transport.    I find accordingly. 

Findings – The Company as Trustee of a Trust 
11 Paldell Pty Ltd is trustee for the M. Hatt Family Trust (Exhibit 5, Schedule 1).  This does not mean that it is the trust that is the 

employer.  The trust and the company are not separate legal entities (Mayo v W & K Holdings (NSW) Pty Ltd as trustee for the 
W & K Family Trust trading as W & K Constructions [2009] NSWIRComm 67 at [15]).  The same conclusion was reached by 
my colleague Kenner C in an earlier case where a claim of unfair dismissal was brought against a company which was trustee 
for a unit trust (Joe Visser v Eral Pty Ltd as trustee for the Prestige Products Unit Trust trading as Compleat Angler and 
Camping World Rockingham (2007) 87 WAIG 2850); [2007] WAIRC 01148; and to which Mr Dzieciol helpfully referred.  
(See also Solo Waste Australia Pty Ltd v Inspector McDonald [2005] NSWIRComm 106; (2005) 141 IR 332 at [16] where that 
Commission observed that a trust is an arrangement for the holding and administration of property under which property is 
vested in a trustee or trustees, which is held by them on behalf of another or others for a particular purpose)).  

12 Therefore, the fact that Paldell Pty Ltd is a trustee for a trust does not alter the conclusion that Mr Jones’s former employer is 
the company.  This is because the trust operates through its trustee and that is Paldell Pty Ltd.  Schedule 3 of the Trust Deed of 
the M. Hatt Family Trust sets out the powers which may be exercised and they are to be exercised by the trustee.  Relevantly, 
Paldell Pty Ltd is entitled to exercise the power of “carrying on any profession … trade or business and to use for those 
purposes such money, land or other assets whatsoever as the Trustee shall think fit …” (Exhibit 5, Schedule 3, paragraph 35).  
Therefore the business of Hatt Transport was run by Paldell Pty Ltd on behalf of the trust; it was not run by the trust.  There is 
no evidence that the trust itself is capable of employing Mr Jones, and on the evidence it did not do so.   
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Findings – The Company as a Trading Corporation 
13 Paldell Pty Ltd is a corporation: see s 57A of the Corporations Act 2001 (Cth).  Is it a trading corporation?  A company that is 

trustee of a trust is capable of being a trading corporation, and has been held to be so for the purposes of s 52 of the Trade 
Practices Act 1974 (Cth) (superseded) in Fencott v Muller (1982-1983) 152 CLR 570.  As the facts of that matter reveal at 
particularly page 585, the company in that matter was a shelf company at the time that it was acquired to be trustee of a trust.  
In that case the company had not traded and would never trade, however the stated purposes for which the company was 
established as set out in its memorandum of association included the power to carry on business.   

14 In this case, Paldell Pty Ltd was, on the evidence of Mrs Hatt, formed for the specific purpose of carrying on business, that is, a 
business carting steel.  That and some welding work comprises the whole of its activities.  It carts steel, or perhaps welds, for 
reward and there can be no serious suggestion that it is not “trading” when it does so.   

15 The company was formed to become trustee of a trust.  However, as the decided authorities make clear, when deciding whether 
a company is a trading corporation for the purposes of s 51(xx) of the Commonwealth of Australia Constitution Act, regard is 
to be had principally to the activities of the company rather than the purpose for which it was formed.  In this case, the only 
activity of Paldell Pty Ltd is trading and there is no evidence that it engages in any other activity.  Accordingly, I find that 
Paldell Pty Ltd is a trading corporation. 

Conclusion 
16 It is sufficient for the purposes of this decision to note that because Paldell Pty Ltd is a trading corporation, it is a “national 

system employer” under s 14(1)(a) of the Fair Work Act 2009.  By operation of that Commonwealth Act, the power of this 
Commission, which it otherwise has to enquire into and deal with Mr Jones’s dismissal, is overridden.  In other words, the WA 
Industrial Relations Commission does not have the power to enquire into and deal with Mr Jones’s claim of unfair dismissal by 
operation of s 26 of the Fair Work Act 2009.   

17 Accordingly an order will now issue that dismisses Mr Jones’s claim of unfair dismissal for want of jurisdiction. 

 
 

2011 WAIRC 00343 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRETT JONES 
APPLICANT 

-v- 
PALDELL PTY LTD T/A HATT TRANSPORT 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 19 MAY 2011 
FILE NO/S U 32 OF 2011 
CITATION NO. 2011 WAIRC 00343 
 

Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr B Jones appeared on his own behalf 
Respondent Mr A Dzieciol (of counsel) 
 

Order 
I, the undersigned, having given reasons for decision and pursuant to the powers conferred on me under section 27(1)(a) of the 
Industrial Relations Act 1979, hereby order -  
 THAT this application be, and is hereby, dismissed for want of jurisdiction. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2011 WAIRC 00361 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER  JONES 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 249 OF 2009 
CITATION NO. 2011 WAIRC 00361 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00351 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES “K” 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION EMPLOYMENT AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 123 OF 2010 
CITATION NO. 2011 WAIRC 00351 
 

Result Discontinued 
Representation 
Applicant In person 
Respondent Mr D J Matthews of counsel 
 

Order 
HAVING heard the applicant in person and Mr D J Matthews of counsel on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2011 WAIRC 00364 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINLEY KEMENY 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 251 OF 2009 
CITATION NO. 2011 WAIRC 00364 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00368 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MELANJA KWIATKOWSKI 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 255 OF 2009 
CITATION NO. 2011 WAIRC 00368 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00353 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GENEVIEVE MARIE-THERESE MELANIE 
APPLICANT 

-v- 
LEONARD GANDINI TRADING AS "CHAPMANS BARRISTERS AND SOLICITORS" 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S U 204 OF 2010 
CITATION NO. 2011 WAIRC 00353 
 

Result Discontinued by Leave 
Representation 
Applicant Mr C Fayle 
Respondent Mr P Quinn 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00363 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GAVIN MORRIS 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 250 OF 2009 
CITATION NO. 2011 WAIRC 00363 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00370 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL PURDY 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 257 OF 2009 
CITATION NO. 2011 WAIRC 00370 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00360 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JANET RODGERS 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 248 OF 2009 
CITATION NO. 2011 WAIRC 00360 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00390 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER ROOTS 
APPLICANT 

-v- 
MORNING STAR FISHERIES 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 3 JUNE 2011 
FILE NO/S B 165 OF 2010 
CITATION NO. 2011 WAIRC 00390 
 
Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 20th day of January 2011 the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of that conference the applicant sought time to consider his position; and  
WHEREAS on the 17th day of May 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00366 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN ROSSI 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 253 OF 2009 
CITATION NO. 2011 WAIRC 00366 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00384 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RICHARD SEYMOUR 
APPLICANT 

-v- 
C.A.T.A. GROUP INC. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 31 MAY 2011 
FILE NO/S U 192 OF 2010 
CITATION NO. 2011 WAIRC 00384 
 

Result Discontinued By Leave 
Representation 
Applicant Mr R Seymour 
Respondent Ms K Groves 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00359 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN VEEN 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 247 OF 2009 
CITATION NO. 2011 WAIRC 00359 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00355 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DENISE WHITE 
APPLICANT 

-v- 
DR RUTH SHEAN DIRECTOR GENERAL, DEPARTMENT OF TRAINING AND WORKFORCE 
DEVELOPMENT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 243 OF 2009 
CITATION NO. 2011 WAIRC 00355 
 

Result Discontinued by leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00369 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL ALEXANDER WILSON 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 256 OF 2009 
CITATION NO. 2011 WAIRC 00369 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00373 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GAIL WYATT 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 260 OF 2009 
CITATION NO. 2011 WAIRC 00373 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00365 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TIM YORKE 
APPLICANT 

-v- 
SHARYN O'NEILL  
DIRECTOR GENERAL  
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S B 252 OF 2009 
CITATION NO. 2011 WAIRC 00365 
 

Result Discontinued by Leave 
Representation 
Applicant Mr J Fiocco 
Respondent Mr K Dodd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 
Parties Number Commissioner Result 

Michelle Tonkes Youth Focus Inc U 26/2011 Chief Commissioner A R 
Beech 

Discontinued 

Michelle Tonkes Youth Focus Inc B 26/2011 Chief Commissioner A R 
Beech 

Discontinued 

 
 

 

CONFERENCES—Matters arising out of— 

2010 WAIRC 00464 
DISPUTE RE ALLEGED BREACH OF DISCIPLINE BY UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
HEARD THURSDAY, 15 JULY 2010; WRITTEN SUBMISSIONS FILED FRIDAY, 16 JULY 2010, 

TUESDAY 20 JULY 2010. 
DELIVERED FRIDAY, 23 JULY 2010 
FILE NO. PSAC 20 OF 2010 
CITATION NO. 2010 WAIRC 00464 
 

CatchWords Industrial Law (WA) – Application for interim orders – Stay of disciplinary inquiry under Public 
Sector Management Act 1994 sought – Prospect of criminal proceedings arising out of matters being 
investigated – Right to silence and privilege against self incrimination – Interim orders granted – 
Industrial Relations Act 1979 s 44, Public Sector Management Act 1994 s 81(1), Animal Welfare Act 
2002 s 19 

Result Application granted. Interim order issued.  
Representation  
Applicant Mr S Farrell 
Respondent Ms M Rinaldi 
 

Reasons for Decision 
The Application and Background 
1 This matter is an urgent application for a compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (‘the 

Act’) by which the applicant seeks interim orders restraining the respondent from continuing with disciplinary proceedings 
brought against a member. 

2 The Arbitrator listed the matter for an urgent compulsory conference on 15 July 2010.  At the conference the Arbitrator was 
informed that the parties are in dispute in relation to disciplinary proceedings commenced by the respondent against the 
applicant’s member Mr Batt pursuant to s 81(1) of the Public Sector Management Act 1994 (‘the PSM Act’).  The disciplinary 
proceedings arise from an incident on 19 March 2010 where it is alleged that Mr Batt, who is employed by the respondent as 
an Assistant Farm Supervisor at the Western Australia College of Agriculture in Narrogin, removed a dead calf from a cow’s 
birth canal by inappropriate means which caused unnecessary distress to the cow and resulted in the cow being euthanized. 

3 It is common ground that as a consequence of these events, on 23 April 2010 Mr Batt was interviewed by officers from the 
Royal Society for the Prevention of Cruelty to Animals (‘the RSPCA’) in accordance with their powers under the Animal 
Welfare Act 2002 (‘the AW Act’).   

4 It is also common ground that the maximum penalties for offences under the AW Act are a fine of $50,000 and five years’ 
imprisonment. 
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5 According to the submissions of the applicant, Mr Batt, whilst not having yet been charged with any offence under the AW 
Act, has not been informed of the outcome of the investigation undertaken by the RSPCA to date.  Furthermore, it is also 
common ground that in addition to the investigation being undertaken by the RSPCA arising from the incident on 19 March 
2010, an investigation has also been commenced by the Department of Local Government, which also has powers to prosecute 
offences under the AW Act.  During the conference Mr Farrell informed me that an officer of the Department of Local 
Government dealing with animal welfare matters had informed him that the investigation into Mr Batt’s conduct and whether 
offences under the AW Act had been committed, is ongoing. 

6 Furthermore, I was informed during the conference that on 12 July 2010 the applicant contacted the investigator at the 
respondent and requested the disciplinary proceedings commenced against Mr Batt be put on hold pending the outcome of the 
investigations by both the RSPCA and the Department of Local Government.  The respondent denied the applicant’s request 
and in an email communication between the respondent and the applicant, annexed as schedule 3 to the notice of application, 
the applicant was informed that as there were no current criminal proceedings the respondent would continue with its 
disciplinary investigation into Mr Batt’s conduct.   

7 As a consequence of the respondent declining the applicant’s request to suspend the disciplinary investigation against Mr Batt, 
the applicant submits that as Mr Batt faces the real possibility of criminal charges under the AW Act, any submissions made by 
him to the respondent through the disciplinary investigation process, could severely prejudice him in any subsequent criminal 
proceedings and the investigation process should be stopped. 

8 The particulars alleged against Mr Batt are set out in a letter dated 2 July 2010 from the respondent and in essence, allege that 
he was negligent in the performance of his duties as an Assistant Farm Supervisor in his treatment of a cow in labour.  The 
particulars set out in support of the alleged breach of discipline entail some 18 numbered paragraphs, many of which involve 
serious allegations that Mr Batt did not conduct himself in accordance with accepted husbandry practices; caused unnecessary 
distress to the cow; and failed to provide proper and competent training and instruction to students. 

The Submissions 
9 Given the issues arising in the application the parties were afforded an opportunity to make further written submissions in 

support of their positions following the adjournment of the compulsory conference. Written submissions were filed by the 
applicant on 16 July 2010 and by the respondent on 20 July 2010. Additionally, the applicant filed a brief written submission in 
reply on 20 July 2010.  

10 The applicant made a number of submissions.  It was contended that the test to be applied in relation to the granting of interim 
orders is set out by the President in Corse v Robinson and Civil Service Association of WA (Inc) (1996) 77 WAIG 321. 
Applying these principles, it was submitted that there is a substantial case to be tried in this matter.  The applicant submits that 
a person’s right to silence stems from the principle that no person is obliged to answer questions put to them by any official of 
the government. As found by Mustill LJ in Smith v Director of Serious Fraud Office, the right to silence does not denote any 
single right but rather refers to a disparate group of immunities which allow a person to refuse to answer questions put to him 
or her by persons in authority.  It is submitted that at its most fundamental level, the right to silence provides that a person who 
believes on reasonable grounds that he or she is suspected of an offence is entitled to remain silent: (1993) AC 30 – 31. 

11 Reference was made to Hammond v The Commonwealth (1982) 152 CLR 188 to the effect that it was held in that case that a 
person was not obliged to answer questions or render an explanation of matters relating to criminal proceedings in a parallel 
process and in particular reference is made to the judgment of Deane J at 203 in that respect.   

12 The applicant referred to the decision of Pullin JA in Chapman v The Director of Public Prosecutions for Western Australia 
[2009] WASCA 66 where examination orders made under the Criminal Property Confiscation Act 2000 were stayed on the 
grounds that the persons subjected to the examinations were facing criminal charges under the Criminal Code.  The applicant 
also referred, in support of its contentions, to cases cited in Chapman, including Commonwealth Director of Public 
Prosecutions v Jo and Ors [2007] QCA 251. 

13 It was submitted by the applicant that for the purposes of this matter, criminal proceedings do not commence when a charge 
has been laid and a person is committed to appear in court but when a complaint is made and an investigation is undertaken 
which may lead to the laying of criminal charges. 

14 The applicant further submitted that the investigation processes pursuant to the PSM Act involved no abrogation of the 
common law privilege against self incrimination and there is no general privilege attached to the disciplinary process.  Thus, as 
the submission went, there is an appreciable risk that any statements made by Mr Batt for the purposes of the disciplinary 
process under the PSM Act could be obtained and used for the purposes of any criminal charges that may be brought against 
Mr Batt.  The submission was therefore, that if the disciplinary proceedings continue under the PSM Act, then Mr Batt’s 
common law right against self incrimination would be offended.   

15 As to the question of detriment, the applicant submitted that the possibility of criminal proceedings being instituted against 
Mr Batt is real and not remote.  Furthermore, the applicant contended that if the disciplinary process is allowed to continue, it 
will place Mr Batt in the position where he will be required to choose whether or not to exercise his common law right not to 
incriminate himself.  If he chooses to exercise this right, by not answering questions put to him during the course of the 
investigation process, Mr Batt suffers the risk of a possible negative finding against him and a penalty being imposed, given 
the lower standard of proof to be applied to the respondent in disciplinary proceedings under the PSM Act as opposed to any 
criminal proceedings.  Alternatively, if Mr Batt chooses not to exercise his right to silence, then he runs the risk of those 
investigation responses being used against him. 

16 Any detriment to the respondent arising from the current investigation, in terms of its licence to hold animals for scientific 
purposes at its schools under the AW Act, is outweighed, on the applicant’s submission, by the potential detriment to Mr Batt. 
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17 As to whether any interim order would be irreversible, the applicant submitted that there would be nothing to prevent the 
respondent from recommencing the disciplinary proceedings once the outcomes of the current RSPCA and Department of 
Local Government investigations are known or alternatively, any charges arising are dealt with.  Furthermore, the applicant 
submitted that the application for interim orders was lodged promptly and the grant of such orders is consistent with the objects 
of the Act. 

18 Furthermore, the applicant submitted that whilst Mr Batt may have remedies under the PSM Act and the Act arising from the 
outcome of any disciplinary proceedings, in the interim, he would still suffer a detriment unless and until those proceedings led 
to a successful outcome for him. 

19 On behalf of the respondent it was submitted that the appropriate test to apply is that determined by Kenner C in Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch v Department of Health (2010) WAIRC 00348 applying the 
principles discussed in ALHMWU v National Foods Pty Ltd (2004) 84 WAIG 3395 and Browne v President, State School 
Teachers’ Union of Western Australia (Inc) (1985) 69 WAIG 1390.   

20 In this case the respondent submitted that there is not a substantial matter to be tried.  It contended that it has an obligation 
under the PSM Act to investigate suspected breaches of discipline.  In this case, there are no parallel criminal proceedings on 
foot as Mr Batt has not been charged with any criminal offences.  The respondent contended that there are differences between 
the nature of any criminal charges that may be brought under the AW Act and the alleged suspected breach of discipline 
committed by Mr Batt in this case. 

21 The respondent referred to Civil Service Association of Western Australia Incorporated v The Commissioner of Police, 
Western Australian Police (2007) 87 WAIG 822 and Civil Service Association of Western Australia Incorporated v Director 
General of Department for Community Development (2002) 82 WAIG 2845 to the effect that the respondent should be allowed 
to continue to conduct disciplinary proceedings where allegations constitute an actionable breach of discipline. 

22 The respondent also submitted that the applicant has failed to demonstrate that there exists a prima facie case for relief in this 
matter.  It was contended that whilst investigations into Mr Batt’s conduct may be ongoing under the AW Act, there has been 
no indication, at least to date, that it is likely that Mr Batt will be charged with a criminal offence.  Accordingly, the respondent 
submitted that it ought to be able to conduct its disciplinary processes without delay where the prospect of a criminal is not 
imminent and is unlikely in all of the circumstances. 

23 In terms of detriment to the respondent, it is contended that its capacity to properly investigate breaches of discipline under the 
PSM Act may be compromised if the interim order as sought is granted.  In this respect, the respondent referred to its usual 
practice in any event, that where during the course of a disciplinary investigation criminal proceedings are commenced, the 
disciplinary process is suspended. 

24 Reference is also made by the respondent to Mr Batt’s right to remain silent during the disciplinary investigation process by 
invoking his common law privilege against self incrimination.   

25 The respondent submitted that Mr Batt will suffer no irreversible damage if the disciplinary proceedings continue as he has 
avenues of appeal under the PSM Act and the Act if he feels aggrieved from the outcome of those processes. 

26 As to other matters, the respondent does not take issue with the promptness of the applicant’s application.  Furthermore, given 
the respondent’s obligation to provide education services throughout the State, the requirement to hold a relevant licence under 
the AW Act and the effect on that licence of the events involving Mr Batt are relevant considerations.   

Conclusion 

27 For the following reasons, in my opinion, the respondent ought be restrained from continuing the disciplinary investigation 
under s 81 of the PSM Act into the conduct of Mr Batt on 19 March 2010. 

28 In this case Mr Batt is the subject of a disciplinary inquiry the content of which, as set out in the respondent’s letter to him of 
2 July 2010, raises serious allegations as to his conduct in respect of an animal at the Western Australia College of Agriculture 
in Narrogin.  The particulars in support of the allegation, as set out in pars 1 to 18 of the letter, make it plain that many of the 
particulars of the allegations relate to the failure by Mr Batt to apply accepted animal husbandry practices and causing 
unnecessary distress to an animal.  Under the terms of Part III of the AW Act, in particular s 19, it is an offence for a person to 
be cruel to an animal and that offence attracts a maximum penalty of $50,000 and imprisonment for five years.  The meaning 
of ‘cruelty to an animal’ is not defined but includes, without limiting the ordinary natural meaning of the words, any conduct 
by a person that ‘causes the animal unnecessary harm’: s 19(2)(e) AW Act.  From the particulars of the alleged breach of 
discipline set out in the letter of 2 July 2010 from the respondent, there would appear to be considerable overlap between the 
allegations there set out and what may be regarded as animal cruelty for the purposes of s 19 of the AW Act. 

29 The relevant principles applicable to circumstances involving a person who is compelled or is required to give evidence or 
answer questions which may be self incriminating, in light of possible or pending criminal proceedings, have received judicial 
attention.  Martins and Ors v Racing Penalties Appeal Tribunal of Western Australia and Another (unreported) Library No: 
970519A a decision of the Full Court of the Supreme Court of Western Australia, involved a return on an order in nisi for a 
writ of certiorari to quash a decision of the Racing Penalties Appeal Tribunal of Western Australia on the grounds of error of 
law on the face of the record.  An issue arising in the proceedings was the effect of the prospect of criminal proceedings being 
commenced against the second respondents and the failure of the Tribunal to adjourn proceedings in which he was involved 
because of those possible criminal proceedings.  In considering the relevant principles, Steytler J (Kennedy J agreeing) said at 
9 – 10: 

‘In Edelsten v Richmond (1987) 11 NSWLR 51 Hope JA (with whom Priestley and Clarke JJA were relevantly in 
agreement), at p58, stressed the principle that the general law protects the right to silence ‘most jealously’. It is for that 
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reason that the privilege against self incrimination ‘can only be abrogated by the manifestation of a clear legislative 
intention’ (Hamilton v Oades (1989) 166 CLR 486 at 495, per Mason CJ). In Hamilton v Oades Deane and Gaudron JJ 
said, at 502-3: 

‘The public examination on oath or affirmation of a person charged with an indictable offence on matters with 
which the charge is concerned will ordinarily be viewed as seriously and unfairly burdensome, prejudicial or 
damaging if for no reason other than that it will ordinarily be viewed as constituting a real risk to the fairness and 
integrity of the trial of that charge. That is so whether or not the examination involves questions the answers 

to which have a tendency to incriminate.’ 

It seems to me that the same holds true in a case such as this, in which the evidence is not on oath or affirmation but in 
which access to the transcript could readily be obtained by the prosecuting authority. Nor does it seem to me to matter, for 
present purposes, whether the offence charged or, as in this case, having the potential to be charged, is or is not indictable 
(although a different view appears to have been taken, in this respect, by Southwell J in Lee v Naismith & Ors [1990] VR 
235 at 239). 

In Edelsten v Richmond, supra, at 59, Hope JA said: 

‘Views have been expressed and implemented that so long as related criminal proceedings may be instituted or 
are pending, it is generally undesirable that disciplinary proceedings should be dealt with: Re a Solicitor (1938) 55 
WN (NSW) 110; Re Levy; Ex parte Incorporated Law Institute of New South Wales (1887) 8 LR (NSW) 347. A 
possibly stronger view was expressed by McHugh JA in Herron v McGregor (1986) 6 NSWLR 246 at 266 that, 
while criminal proceedings are pending, it was only proper that disciplinary proceedings should not be brought on 
for hearing.’ 

Hope JA went on to say (ibid) that the views to which he referred did not appear to have been based on any power to 
compel witnesses to give incriminating answers. 

The case of Edelsten involved a refusal by the Medical Tribunal to grant an adjournment of an inquiry into a complaint 
against a medical practitioner being conducted before it until the termination of current pending criminal proceedings. 
The court had there to consider the provisions of s32W of the Medical Practitioners Act 1938, as follows: 

‘A complaint may be referred to a Committee or the Tribunal, and dealt with by the Committee or Tribunal, even 
though the registered medical practitioner about whom the complaint is made is the subject of proposed or current 
criminal or civil proceedings relating to the subject matter of the complaint.’ 

Hope JA said of this provision, at p60, that: 

‘It is clear that this provision is of central importance in the determination of the present appeal and application. 
Although many of the earlier decisions, including the decisions of the High Court, are to be distinguished on the 
ground that Dr Edelsten could not be compelled to give self-incriminating answers, a possible view might have 
been that the disciplinary proceedings should await the outcome of the criminal proceedings. Although he might 
decline to answer these questions in the proceedings before the Tribunal, it might well be considered that it would 
be unjust to put him into the dilemma of not being able to answer the complaint because of the prejudice he might 
suffer in relation to the criminal proceedings.’ 

There is a good deal of other authority to similar effect. 

In the case of Re a Solicitor (1938) 55 WN (NSW) 110 Jordan CJ (with whom Stephen and Bavin JJ were in agreement) 
said, at 110: 

‘The Court has undoubted jurisdiction to deal with a solicitor who has been guilty of misconduct of a kind which 
unfits him to be a solicitor, notwithstanding that the misconduct is not professional misconduct. Where, however, 
the misconduct alleged is non-professional and would constitute a criminal offence, then if the misconduct is not 
admitted, it is generally undesirable that the matter should be dealt with by the Court in its disciplinary 
jurisdiction until it has been determined whether criminal proceedings are to be instituted and until the result of 
such proceedings is known. This appears from the anonymous case In re ---- 3 Nev. & P (KB) 389, and the case 
of Re Hill LR 3 QB 543, at 545-548.’’ 

30 Importantly for present purposes, in Martins, criminal charges had not been laid against the second respondent rather he faced 
the real prospect of a criminal prosecution.   

31 In Chapman Pullin JA canvassed the relevant principles and referred in particular to Hammond, and Jo’s case and concluded 
from those authorities that: 

‘29 The onus is on the appellants to show that there is a real risk and not a remote possibility that justice will be 
interfered with: Hammond at 196. There is a real risk in this case. For example, if the appellants are obliged to 
state the source of moneys in the accounts referred to in the charges, then the answers may provide direct 
evidence of the flow of funds the prosecution will seek to prove in the criminal charges. Answers to questions 
about whether the appellants own or control the accounts or assets referred to in the charges may provide direct 
evidence of what the prosecution will seek to prove in the prosecutions. The situation is therefore the same as the 
situation in Hammond. In my view, the effect of the decision in Hammond's case and Jo's case and the cases 
referred to below is that: 

(a) There is a common law privilege against self incrimination. 
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(b) The common law privilege above may be abrogated by legislation.  

(c) Parliament has abrogated the common law privilege against self incrimination in this case by s 61. 

(d) The case remains that, unless Parliament has expressly stated that what may otherwise amount to: 

(i) a contempt of court; or 

(ii) interference with the administration of justice 

should not be regarded as such, then any threatened contempt of court or threatened interference may be 
restrained by either an injunction or a stay. Once criminal charges are pending before a court, that court or 
a court of appropriate jurisdiction has an 

obligation to protect the integrity of the proceedings and to prevent interference with the administration of 
justice: Commissioner of Taxation (Commonwealth) v De Vonk (1995) 61 FCR 564, 569 per Foster J; 
Victoria v Australian Building Construction Employees & Builders Labourers Federation (1982) 152 
CLR 25, 53 - 54. 

(e) If a prosecutor seeks to interfere with the right of an accused person charged with criminal offences to 
exercise his right of silence, by seeking to compel that person, under threat of criminal penalty, to give up 
his right of silence, then such an attempt will amount to an improper interference with the due 
administration of justice in the criminal proceedings and will amount to a contempt of court.’ 

32 Furthermore, Pullin JA considered the extent to which there is a risk that justice will be interfered with and in referring to 
Hammond said at par 33: 

‘I am not prepared to accept the second submission based on Flugge's case because it suggests that a mere possibility, 
even a remote possibility, of a charge is sufficient to justify an injunction or a stay. That is contrary to Gibbs J's statement 
in Hammond's case at 196 that: 

the plaintiff must establish that there is a real risk, as opposed to a remote possibility, that justice will be interfered 
with if the commission proceeds in accordance with its present intention. The tendency of the proposed actions to 
interfere with the course of justice must be a practical reality – a theoretical tendency is not enough.’ 

33 The Commission has adopted this approach in cases where proceedings have commenced before the Commission with 
concurrent criminal proceedings pending: The Civil Service Association of Western Australia Incorporated v Director General, 
Department of Transport (2000) 80 WAIG 2855; Paulownia Sawmilling, Timber Supplies and Manufacturing Pty Ltd v 
Warren Ian Jones (2001) 81 WAIG 2715. 

34 The authorities referred to by the respondent as to the appropriateness of disciplinary proceedings continuing are in my opinion 
distinguishable.  In CSA v Director General of Department of Community Development the employee concerned was charged 
with an offence under the Criminal Code but the matter was not proceeded with by the Director of Public Prosecutions.  
Subsequently, the employee was the subject of a disciplinary process under the PSM Act.  That is, the employee in question in 
those proceedings was not facing the real prospect of, or actual, criminal proceedings at the time of the institution of the 
disciplinary action.   

35 In CSA v Commissioner of Police, Western Australian Police the issue arising was not whether the employee in question may 
be prejudiced in any disciplinary proceedings by reason of possible or pending criminal proceedings, but rather, whether the 
allegations forming the basis of the disciplinary action were baseless.   

36 As to the concerns expressed by the respondent relating to the possession by it of a licence under the AW Act, whilst that is a 
relevant consideration for present purposes, the making of an interim order by the Commission would provide the respondent 
with a sound basis to resist any suggestion by authorities granting such licences, that it has not sought to take appropriate steps 
in relation to any obligations that it may have under its licence. 

37 Most importantly, in this case Mr Batt, is placed in a difficult situation.  If he exercises his right to silence on the basis of 
possible self incrimination there is an appreciable risk that given the lower burden of proof upon the respondent in establishing 
the suspected breach of discipline, he may suffer penalties under the PSM Act.  On the other hand, in seeking to protect his 
position in the disciplinary proceedings, if Mr Batt does not exercise his right to silence, particularly given the respondent’s 
stated position that material matters raised in disciplinary investigations are passed on to the authorities, then that information 
may severely prejudice him in any subsequent criminal proceedings. 

38 In all of the circumstances, and balancing up the competing contentions, in my view it is appropriate that the respondent be 
restrained from continuing the disciplinary proceedings against Mr Batt, until such time as it is known whether criminal 
proceedings are to be commenced against him. 

39 This will also prevent the deterioration of industrial relations between the parties, pending any further proceedings before the 
Arbitrator. Nor will the making of an interim order prejudice the respondent’s ability to re-commence the disciplinary 
proceedings as an appropriate time.  
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2010 WAIRC 00472 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE TUESDAY, 27 JULY 2010 
FILE NO PSAC 20 OF 2010 
CITATION NO. 2010 WAIRC 00472 
 

Result Interim order issued 
Representation 
Applicant Mr S Farrell 
Respondent Ms M Rinaldi 
 

Order 
HAVING HEARD Mr S Farrell on behalf of the applicant and Ms M Rinaldi on behalf of the respondent, the Arbitrator, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979 hereby orders: 

1. THAT the respondent cease the disciplinary proceedings commenced against the applicant’s member Mr Batt 
pursuant to s 81(1) of the Public Sector Management Act 1994 pending the outcome of investigations conducted 
by the Royal Society for the Prevention of Cruelty to Animals and the Department of Local Government. 

2. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00287 
DISPUTE RE ALLEGED BREACH OF DISCIPLINE BY UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 15 APRIL 2011 
FILE NO PSAC 20 OF 2010 
CITATION NO. 2011 WAIRC 00287 
 

Result Application discontinued 
Representation 
Applicant Mr S Farrell 
Respondent Ms M Rinaldi 
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Order 
HAVING heard Mr S Farrell on behalf of the applicant and Ms M Rinaldi on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

 Commissioner, 
[L.S.] Public Service Arbitrator. 

 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Director General, 
Department of 
Education and 
Training 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Harrison C C 80/2006 3/10/2006 
16/11/2006 
22/11/2006 
1/12/2006 
16/01/2007 
20/02/2007 
1/03/2007 
28/05/2009 
1/07/2009 
14/08/2009 
 

Dispute regarding 
training for 
Education 
Assistants 

Discontinued 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Department of 
Health 

Harrison C C 39/2009 4/12/2009 
18/08/2010 
 

Dispute re 
termination of 
employment for 
union member 

Referred 

Western Australian 
Municipal, Road 
Boards, Parks and 
Racecourse 
Employees' Union 
of Workers, Perth 

Shire of Exmouth Harrison C C 28/2011 N/A 
 

Dispute re possible 
termination of 
union member 

Discontinued 

 
 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00354 
DISPUTE REQUESTING RESPONDENT TO STOP REMOVING MONIES FROM MEMBER'S PAY. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE COMMISSIONER OF THE DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO PSAC 33 OF 2010 
CITATION NO. 2011 WAIRC 00354 
 

Result Discontinued 
Representation 
Applicant Ms D Larson 
Respondent Ms K Jack 
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Order 
HAVING heard Ms D Larson as agent on behalf of the applicant and Ms K Jack as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00352 
DISPUTE RE INVESTIGATION OF AN ALLEGATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S C 2 OF 2011 
CITATION NO. 2011 WAIRC 00352 
 

Result Discontinued by Leave 
Representation 
Applicant Ms D Butler 
Respondent Mr R Farrell 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00345 
DISPUTE RE FUNDING RELIEF RE PERFORMANCE MANAGEMENT PROCESSES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 19 MAY 2011 
FILE NO. C 33 OF 2011 
CITATION NO. 2011 WAIRC 00345 
 

Result Recommendation issued 
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Recommendation 
WHEREAS this is an application pursuant to s 44 of the Industrial Relations Act 1979 (the Act) relating to the withdrawal by the 
respondent from the parties’ agreement reached in 2005 (the 2005 Agreement) in respect of teachers participating in performance 
management meetings and the related funding arrangements; and 
WHEREAS the parties are in dispute as to the meaning and effect of the 2005 Agreement, and the effect of the respondent’s 
withdrawal from the 2005 Agreement; and 
WHEREAS the Commission convened conferences on 4 May and 18 May 2011 for the purpose of conciliating between the parties; 
and 
WHEREAS The State School Teachers’ Union of WA (Incorporated) (the Union) has sought the assistance of the Commission to 
provide interim relief. 
NOW THEREFORE the Commission hereby: 
I. Recommends: 

1. THAT the respondent reconsider the withdrawal from the 2005 Agreement for the purpose of enabling 
discussions between the parties as to: 
(a) the meaning and effect of the 2005 Agreement; and 
(b) what constitutes custom and practice at school level in respect of the application of the 2005 

Agreement; 
2. THAT the Department issue a direction to schools to the effect that the local practice as it was prior to the 

respondent’s withdrawal from the 2005 Agreement is to continue; 
3. THAT the parties enter into discussions as to those issues set out in Recommendation 1(a) and (b) above; 
4. THAT the Union withdraw resolution of the Executive number 5 dated 13 and 14 May 2011. 

II. Orders that the parties report back to the Commission at a time to be fixed in approximately 14 days from the date of this 
document. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00347 
DISPUTE RE CHANGES TO WORKING ROSTERS BY EMPLOYER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY 19 MAY, 2011 
FILE NO. C 34 OF 2011 
CITATION NO. 2011 WAIRC 00347 
 

Result Consent Recommendation issued 
Representation  
Applicant Mr G Ferguson 
Respondent Mr R Farrell 
 

Consent Recommendation 
1 WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (the Act) on 16 May 2011 and 

whereby the Australian Rail Tram and Bus Industry Union of Employees, West Australian Branch (the applicant union) sought 
the Western Australian Industrial Relations Commission's (the Commission) assistance. 

2 WHEREAS employee representatives have recently been elected to the Joint Consultative Committee (JCC) established under 
the Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011 (2011 WAIRC 00218). 

3 WHEREAS the parties intend to convene the inaugural meeting of the JCC in the week commencing 30 May 2011 recognising 
that the JCC will be a collective forum for consultation on collective employment issues. 
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4 WHEREAS the applicant union and the Public Transport Authority (the employer) have reached an agreement now therefore I 
make the following recommendation with the consent of the parties: 

a. effective communication and consultation can assist to improve the working environment for employees and 
improve the operational performance within Transperth train operations; 

b. a consultation process is aimed at giving affected employees the opportunity to respond to proposals to be 
implemented, including: 

i. the opportunity to present a point of view or state an objection; and 
ii. the timely exchange of relevant information (other than confidential information, if that disclosure is 

contrary to the employer's interests) so that those consulted have an actual and genuine opportunity to 
influence the outcome. 

c.  consultation processes will not affect the employer’s right to make the final decision in these matters.  Decisions 
will continue to be made by the employer, who is responsible and accountable for the effective and efficient 
operation of Transperth train operations.  

d. while the employer is not obliged to consult the JCC in relation to day-to-day operational decisions, and 
disputes about such decisions can be raised under cl 48 of the dispute resolution procedure (2011 WAIRC 
00218), the employer accepts that where prior consultation is able to be informally undertaken in relation to 
such decisions, the likelihood of those decisions giving rise to disputes may be reduced; 

e. the employer will raise any major workplace changes with the JCC (other than changes to the guide roster, for 
which a separate consultation process is provided by the Enterprise Order) (2011 WAIRC 00218); 

f. employer or employee representatives to the JCC may raise collective issues relating to policies, practices or 
trends within the workplace for consideration by the JCC in accordance with the operating procedures adopted 
by the JCC;  

g. as part of the consultation process with employee rostering representatives for the compilation of a new guide 
roster, there will be the opportunity to present points of view or state objections in relation to the workload 
content of the employees proposed for that new guide roster.  The workload content for special event 
employees will be a specific item on the agenda of the first meeting of the JCC; and 

h. a copy of this recommendation once issued will be placed on the noticeboard of depots of Transperth train 
operations. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00395 
DISPUTE RE LEAVE ENTITLEMENTS DUE TO UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1927 (WA) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 9 JUNE 2011 
FILE NO. PSACR 1 OF 2011 
CITATION NO. 2011 WAIRC 00395 
 

Result Direction issued 
 

Direction 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the parties have agreed that directions should issue in respect of matters associated with the hearing, and have agreed to 
the terms of those directions; and 
WHEREAS the Public Service Arbitrator (the Arbitrator) is of the opinion that the issuing of the directions agreed by the parties 
will assist in the conduct of the hearing of the matter; 
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NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby directs: 
1. THAT the applicant provide to the Arbitrator and the respondent witness statements for any witnesses it intends 

on calling by close of business Friday 17 June 2011. 
2. THAT the respondent provide to the Arbitrator and the applicant witness statements for any witnesses it intends 

on calling by close of business Friday 24 June 2011. 
3. THAT the witness statements shall constitute all of the evidence in chief of the witnesses except for evidence 

responding to other evidence not reasonably anticipated. 
4. THAT the parties provide to the Arbitrator a statement of agreed facts and agreed book of documents by close 

of business Friday 1 July 2011. 
5. THAT each party provide to the Arbitrator, and the other party, an outline of the submissions that they intend to 

make and a list of authorities they intend to rely upon by close of business Friday 1 July 2011. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Kingsway Christian 
Education 
Association Inc 
Teachers Enterprise 
Bargaining 
Agreement 2010 AG 
6/2011 

(Not 
applicable) 

The Independent 
Education Union of 
Western Australia, 
Union of Employees 
and Kingsway 
Christian Education 
Association Inc 

(Not applicable) Commissioner 
J L Harrison 

Agreement 
registered 

BOCS Ticketing and 
Marketing Services - 
Department of 
Culture and the Arts 
- Agreement 2011 
AG 13/2011 

30/05/2011 Director General, 
Department of 
Culture and the Arts 

Media, 
Entertainment and 
Arts Alliance of 
Western Australia 
(Union of 
Employees) 

Commissioner 
S M Mayman 

Agreement 
registered 

Department of 
Health Medical 
Practitioners (WA 
Country Health 
Service) AMA 
Industrial 
Agreement 2011 
PSAAG 6/2011 

1/06/2011 The Minister for 
Health incorporated 
as the WA Country 
Health Service, 
under s 7 of the 
Hospitals and Health 
Services Act 1927 
(WA). 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Acting Senior 
Commissioner 
P E Scott 

Agreement 
registered 

 
 

 

NOTICES—Appointments— 

2011 WAIRC 00407 
APPOINTMENT 

PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
A/Senior Commissioner PE Scott to be the Public Service Arbitrator for a further period of two years from the 22nd day of June, 
2011. 
Dated the 13th day of June, 2011. 

 
CHIEF COMMISSIONER A.R. BEECH 
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2011 WAIRC 00408 
APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the 
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, 
Commissioner SJ Kenner to be an additional Public Service Arbitrator for a further period of one year from the 26th day of June, 
2011. 
Dated the 13th day of June, 2011. 

 
CHIEF COMMISSIONER A.R. BEECH 

 

RECLASSIFICATION APPEALS— 

2011 WAIRC 00388 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANN MCKNIGHT BROWN 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITAL AND HEALTH 
SERVICES ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 3 JUNE 2011 
FILE NO PSA 71 OF 2007 
CITATION NO. 2011 WAIRC 00388 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 20th day of May 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00387 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNE EDWARDS 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE EMPLOYER 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 3 JUNE 2011 
FILE NO PSA 1 OF 2010 
CITATION NO. 2011 WAIRC 00387 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS the application was set down for hearing and determination on the 12th day of October 2010; and 
WHEREAS the hearing was adjourned and the parties agreed to attempt to resolve this matter by agreement; and 
WHEREAS on the 20th day of May 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
2011 WAIRC 00389 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ASTRID ALATHEA HOWELL 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITAL AND HEALTH 
SERVICES ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 3 JUNE 2011 
FILE NO PSA 63 OF 2007 
CITATION NO. 2011 WAIRC 00389 
 

Result Application dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 
WHEREAS on the 20th day of May 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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NOTICES—Union Matters— 

2011 WAIRC 00394 
NOTICE 

FBM 5 of 2011 
NOTICE is given of an application by “The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers” and 
“The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A.” for the amalgamation of those 
organisations to form a new organisation to be known as “The Australian Workers’ Union, West Australian Branch, Industrial 
Union of Workers”.   
The application is made pursuant to Section 72 of the Industrial Relations Act 1979.   
The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by which that 
area of the State within which the organisation operates, or intends to operate is limited, are set out below: 

“4 - MEMBERSHIP  
The Union shall consist of an unlimited number of workers employed or usually employed in any of the following industries or 
callings:-  
(1)  Pastoral, Agricultural, Horticultural, Viticultural, Fruitgrowing, the growing of Flax, Guayule, Tobacco, Sugar, Rice, 

Cotton, and of Safflower and other oil seeds, Afforestation and Silviculture (including the harvesting and/or processing 
and/or packing of any products of the aforesaid industries), the production of firewood, dairying and rabbit trapping, 
the handling and/or storage of grain for milling and/or export, including domestic and other work performed at 
agricultural research stations and farms and agricultural schools and colleges.  

(2)  Road making and road maintenance, other than in the building industry, and the construction, maintenance, conduct 
and operations of railways (but excluding the conduct and operations of railways by the Western Australian 
Government Railways Commission), bridges, water and sewerage works.  

(3)  Metalliferous mining and the production of minerals (including the harvesting of salt, dredging and sluicing work), the 
transport, storage, loading and unloading, other than the loading and unloading of ships South of the 26th parallel of 
latitude, of minerals, metals and ores, the production and supplying of electric current, mechanical engineering, the 
smelting, reducing and refining of ores and metals (including the charcoal iron and steel industry) and the supplying of 
firewood for mines.  

(4)  Stone quarrying, crushing and screening.  
(5)  Surveying of land.  
(6)  Fish trawling, cleaning and canning, net making, and all general labour in connection therewith.  
(7)  Boring for water.  
(8)  Destruction of noxious weeds and vegetation, or the treatment of the products thereof and the eradication of pests and 

vermin.  
(9)  Manufacturing of cement and cement and fibrolite and fibre (other than glass fibre) cement articles.  
(10)  Formation and maintenance of golf links, bowling greens, tennis courts, and of all gardens, lawns and greens in 

connection therewith.  
(11)  Rubber working, the manufacturing of tyres and tubes, including the tyre retreading industry.  
(12)  Service Station attendants, other than tradesmen and clerical workers, lubritorium attendants and vehicle service 

attendants, other than tradesmen, in motor vehicle sales establishments. Workers other than tradesmen and clerical 
workers in rust prevention, cleaning and paint protection of motor vehicles.  

(13)  Manufacture of sealing devices for bottles or jars, and the manufacture of badges and emblems (other than those made 
out of textile materials).  

(14)  The clearing of land for cultivation, sub-division for settlement and formation of aerodromes and parking areas.  
(15)  The laying of oil, gas, or steam pipe lines and the installation of electric power lines.  
(16) Work at immigration reception centres.  
PROVIDED THAT all persons who have been appointed as officers or employees of the Union shall be entitled also to become 
and remain members of the Union during their continuance in office or employment; PROVIDED further that no person who is 
or is eligible to be a member of –  

Eastern Goldfields Municipal and Road Board Labourers' Union of Workers; Western Australian Municipal, Road 
Boards, Parks and Racecourse Employees' Union of Workers, Perth;  
The Western Australian Government Tramways, Motor Omnibus and River Ferries Employees' Union of Workers, 
Perth;  
The Builders Labourers' Union of Workers of Perth, Western Australia;  
Westralian Brickyard, Pottery, Porcelain and Roof Tile Fixers Employees' Union of Workers, Perth;  
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as constituted on the 19th day of August, 1947; or any other Union registered under the provisions of "Industrial Arbitration Act, 
1912-1941" (as reprinted) at the date of registration of this Union shall be eligible for or admitted to Membership of the Union, 
but as from 7th day of March, 1979, the limitation herein imposed by virtue of the registration of the Sugar Refining Employees' 
Industrial Union of Workers, Fremantle, W.A., at the date of registration of this union shall no longer apply.  
(17)  The catching and the treatment of whales and the by-products therefrom, (excepting Masters, Mates and Marine 

Engineers).  
(18)  Foremen employed in the sleeper cutting and/or saw milling industry (but excluding foremen not exclusively employed 

as such, and tradesmen foremen), and further excluding that portion of the State of Western Australia comprised within 
a radius of fourteen (14) miles of the General Post Office, Perth.  

(19)  The construction, maintenance and/or demolition of floating docks, graving docks, slipways, bridges, viaducts, 
causeways, wharves, jetties, breakwaters, moles, retaining walls, and all sheds, and buildings, on or about floating 
docks, graving docks, slipways, wharves and jetties, and the dredging of harbours, rivers and passages. Provided that 
workers who are employed in the following vocations shall not be eligible for membership: Fitters, Coppersmiths, 
Turners, Pattern makers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, Shipsmiths, Toolsmiths, 
Angle-iron Smiths, Springmakers, Millwrights, Oxy-acetylene and Electric Welders and Cutters, Locksmiths, 
Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, Aircraft Mechanics, Die 
Sinkers, Milling Machinists, Press Tool Makers, Drilling Machinists and the assistants to all the foregoing tradesmen, 
Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stone Masons, Plumbers and Sheet Metal Workers, 
Moulders, Coremakers, Shipwrights, Masters, Mates, Marine Engineers, Clerks and Watchmen, Electrical Workers 
(except such as are covered by paragraph "o" hereof). Provided further that no person who is eligible to be a member of 
the "Coastal and E.G. Government Water, Sewerage and Drainage Employees' Industrial Union of Workers" as 
constituted on the 4th day of July, 1952, shall be admitted to membership of the Union.  

(20) (a)  Boring for oil, refining, treating, processing, packing, pumping, and all work whatsoever in or in connection 
with the boring for oil, refining, treating, processing, packing and pumping of oil, and the manufacture 
(including the extraction) of the by-products of oil, when such manufacture (including extraction) is 
incidental to and consequent upon the refining of oil carried on by a company whose principal business is oil 
refining; Provided that workers who are employed in the following vocations shall not be eligible for 
membership: Fitters, Coppersmiths, Turners, Patternmakers, Tool and Gauge makers, Scalemakers and 
adjusters, Blacksmiths, Shipsmiths, Toolsmiths, Angle-Iron Smiths, Springmakers, Millwrights, Oxy-
acetylene and Electric Welders and Cutters, Locksmiths, Mechanical and Scientific Instrument Makers, 
Motor Mechanics, Motor Cycle Mechanics, Aircraft Mechanics, Die Sinkers, Press Tool Makers, Milling 
Machinists, Bolt and Nut Machinists, Drilling Machinists in the Engineering Industry, and the assistants to all 
the foregoing tradesmen; Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stone Masons, 
Plumbers and Sheet Metal Workers, Moulders, Coremakers, Masters, Mates, Marine Engineers, Clerks, 
Watchmen, Cleaners, Electrical Workers (except such as are covered by paragraph "o" hereof), Builders' 
Labourers employed to assist building tradesmen on the construction of buildings.  

(b)  Boring for natural gas and the production, distribution, treatment and storage of natural gas, and all work in 
connection with the boring for natural gas and the production, distribution, treatment and storage of natural 
gas: Provided that, no person, who immediately prior to the 23rd of March, 1966, was not eligible for 
membership of the Union and who is or is eligible to be a member of –  

The Federated Engine Drivers and Firemen's Union of Workers of Western Australia.  
The Collie Federated Engine Drivers and Firemen's Union of Western Australia.  
Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch.  
Municipal Councils, Road Boards and Local Government Employees' Association of Workers, Western Australia.  
Municipal Road Boards, Parks and Race Course Employees' Union of Workers, Perth - Western Australia.  
Federated Moulders (Metals) Union of Workers, Perth.  
Australasian Society of Engineers' Industrial Union of Workers, Perth, W.A.  
Australasian Society of Engineers' Industrial Union of Workers, Fremantle.  
The Australasian Society of Engineers, Collie River District, Industrial Union of Workers.  
Australasian Society of Engineers' Industrial Union of Workers, Goldfields No. 1 Branch. Australasian Society of Engineers' 

Industrial Union of Workers, Midland Junction Branch.  
The Association of Architects, Engineers, Surveyors, and Draughtsmen of Australia, Union of Workers, Western Australian 

Division.  
The Boilermakers Society of Australia, Union of Workers, Coastal Districts, W.A.  
Electrical Trades Union of Workers of Australia (Western Australian Branch), Perth.  
Federated Ship Painters and Dockers' Union of Australia (West Australian Branch) Union of Workers.  
The Seamen's Union of Western Australia Industrial Union of Workers, Fremantle.  
Building Trades Association of Unions of Western Australia (Association of Workers).  
The West Australian Gas Works Industrial Union of Workers.  
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Amalgamated Engineering Union of Workers, Perth Branch.  
Amalgamated Engineering Union of Workers, Kalgoorlie Branch.  
as constituted on the 23rd of March, 1966, shall be eligible for or admitted to membership of the Union.  
(21)  Iron and Steel Rolling, and all work in or in connection with iron and steel rolling (including all persons engaged in the 

following locality: "All that area of land and the waters of Cockburn Sound contained within boundaries starting from 
the intersection of the South-Eastern side of Rockingham Road (Road No. 695) and the North-Eastern side of Ocean 
Street and extending West to the low-water mark of the said sound and onwards for a distance of one (1) mile; thence 
North to a point situated in prolongation Westerly of the Northern side of Russell Road (Road No. 678); thence 
Easterly along that prolongation to the low-water mark of Cockburn Sound and onwards for a distance of three (3) 
miles; thence South to a point situate East of the starting point) and thence West to the starting point loading and 
discharging material or matter of any kind used in or in connection with iron and steel rolling".  

PROVIDED THAT workers who are employed in the following vocations shall not be eligible for membership: Fitters, 
Coppersmiths, Turners, Patternmakers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, Shipsmiths, 
Toolsmiths, Angle-Iron Smiths, Springmakers, Millwrights, Oxy-acetylene and Electrical Welders and Cutters, Locksmiths, 
Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, Aircraft Mechanics, Die Sinkers, 
Press Toolmakers, Milling Machinists, Bolt and Nut Machinists, Drilling Machinists, and the assistants to all the foregoing 
tradesmen: Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stone Masons, Plumbers and Sheet Metal Workers, 
Moulders, Coremakers, Clerks, Watchmen, Cleaners, Electrical Workers (except such as are covered by paragraph "o" hereof), 
Builders' Labourers employed to assist building tradesmen on construction of buildings.  
No Person employed in any of the industries or callings mentioned in paragraphs "p" to "t" hereof (both inclusive) and who by 
reason of such employment is eligible to be a member of any Union affiliated with the Federated Engine Drivers and Firemen's 
Association (Western Australian Branch) Association of Workers on the 11th August, 1952, shall be eligible to be a member of 
this Union.  
(22)  All work in or in connection with Stevedoring operations in that portion of the State of Western Australia North of the 

26th parallel of latitude.  
(23)  All workers (other than journeymen, apprentices, and workers employed or usually employed in or in connection with 

the construction, repair, demolition or removal of any building) employed in or in connection with the construction of 
foundations for machinery or plant.  

(24)  In or in connection with the extraction from wood of a base for tanning compound. Provided that, no person who is 
eligible to be a member of any other Union (other than persons eligible for membership in the Wood Extract Industrial 
Union of Workers, South West Land Division, W.A.) registered under the provisions of the Industrial Arbitration Act, 
1912-1952 on the 3rd day of May, 1955, shall be eligible for membership of this Union in the industry referred to in 
this paragraph.  

(25)  All workers engaged in or in connection with the Manufacture of articles of asbestos, of articles which are a compound 
of asbestos and one or more other materials the processing of such articles of asbestos or asbestos compounds into 
finished products.  

(26)  The manufacture or preparation of bitumen emulsion, asphalt emulsion, bitumen or asphalt preparation, hot mixed 
asphalt, cold paved asphalt, and mastic asphalt or similar materials.  

(27)  The production or manufacture of aluminium for use as a raw material in the manufacture of articles.  
Provided that workers who are employed in the following vocations shall not be eligible for membership: Fitters, Coppersmiths, 
Turners, Patternmakers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, Boilermakers and Steel Constructional 
Tradesmen, Shipsmiths, Toolsmiths, Angle-Iron Smiths, Spring Makers, Millwrights, Oxy-acetylene and Electrical Welders and 
Cutters, Locksmiths, Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, Aircraft 
Mechanics, Die Sinkers, Press Tool Makers, Machinists, Bolt and Nut Machinists, Drilling Machinists, Riggers, Laggers, and the 
assistants to all the foregoing tradesmen: Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stonemasons, Plumbers 
and Sheet Metal Workers, Moulders, Coremakers, Clerks, Watchmen, Cleaners, Electrical Workers (except such as are covered 
by paragraph "o" hereof), Builders' Labourers employed to assist building tradesmen on construction of buildings.  
No Person, who is eligible under subclauses (y) and (z) to be a member of any Union affiliated with the Federated Engine 
Drivers and Firemen's Association (Western Australian Branch) Association of Workers on the 11th April, 1963, shall be eligible 
to be a member of this Union.  
Notwithstanding anything contained in the foregoing, drivers and/or loaders and/or operators and/or washers of all mechanically 
propelled or animal-drawn vehicles or implements or machines and their assistants, stablemen and yardmen, employed in or in 
connection with the cartage, conveyance, movement or transportation of persons, goods, merchandise, wares, implements, 
machines, vehicles, live-stock, material or matter of any kind shall not be eligible for membership in this Union, except such 
persons who are employed –  

(a) in farming, mining (other than coal mining), or pastoral industries; or  
(b) in or in connection with –  

(i) agriculture, forestry, land clearing, water conservation or irrigation;  
(ii) construction and/or maintenance of railways, roads or bridges; or  
(iii) stevedoring operations,  
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by any Government department or public statutory body established by or under a law of the State to carry out all or 
any functions of such a department or by any port authority; or  

(c) in supplying of firewood for gold mines; or  

(d) as fork lift operators in the asbestos cement or fibre (other than glass fibre) cement industry; or  

(e) as fork lift operators in the sugar refinery industry.  

(28)  Piano and/or Piano Player Makers, Repairers and Tuners, Organ Makers and/or Repairers, Makers and/or Repairers of 
Gramophones, and all other musical instruments of which wood forms a part.  

(29)  Clock Case Makers and/or Repairers of which wood forms a part, Makers of Sewing Machine Stands of wood, Makers 
of Wireless Instrument Cases or Cabinets of wood, Billiard Table Makers and Fitters, Wood Mantelpiece Makers, 
Overmantel Makers, Cabinet Makers, Chair Makers, Couch Makers, Veneer Makers in Furniture Factories, Wood 
Turners, Wood Carvers, Upholsterers (including Upholsterers of Tubular Steel Furniture), Bedding Makers, Wire 
Mattress Makers, Picture Frame Makers, Bamboo, Pith, Cane and Wicker Workers, Baby Carriage Makers, French 
Polishers, Enamellers of Furniture and Spraying Machine Operators engaged in the manufacture and/or repair of 
furniture and Assemblers of furniture, Estimators of furniture of any description, Carpet and Linoleum Planners and 
Cutters and Measurers and Carpet Sewers, Soft Furnishing Makers of all descriptions and including without limitation 
thereof Makers of Curtains, Drapes, Loose Covers, Bedspreads and Jabos, Iron Bedstead Makers, Metal Furniture 
Makers of all descriptions and Makers of Tubular Steel Furniture (except such persons employed as Chromium and/or 
Electro Platers and/or Polishers) and Designers of furniture of all descriptions.  

(30)  All Woodworking Machinists employed in preparing and/or handling material for the above employees including the 
programming and operating of computerised and numerically controlled machines and persons machining materials that 
are wood substitutes for the above employees. Provided that such persons are solely or substantially engaged in the 
manufacture of furniture.  

(31)  Glass Bevellers, Cutters, Polishers and Silverers, Lead-Light Glaziers and Cutters, Brilliant Cutters, Sandblasters of 
Glass, Draughtsmen and Painters. 

(32)  Subject to the provisions of Rule 6(a) hereof, such other persons not being qualified tradesmen or apprentices who are 
employed or usually employed in the foregoing occupations may be admitted as "Furniture Workers".  

(33)  In addition to the aforementioned workers, the Union shall also consist of an unlimited number of persons employed, or 
usually employed, as follows: Coffin Makers, Iron Bedstead Makers employed in Furniture or Bedding factories, 
Makers of Plastic and/or similar furniture and including without limitation thereof Makers of Fibreglass furniture and 
Foam Rubber furniture makers and Makers of Tubular Steel Furniture (except such persons employed as Chromium 
and/or Electro Platers and/or Polishers).  

(34)  Carpet and Linoleum Planners and all Floor Covering Layers, Outdoor Hands employed in measuring and/or fixing 
furnishings of any description and including without limitation thereof, the installation of blinds, awnings, curtains and 
drapes and the tracks to which the aforementioned are to be attached and shall include canvas blind cutting and/or 
making and/or fixing and Venetian Blind Makers and/or Fixers, Wire Blind Makers and/or Fixers, Packers of Furniture, 
Pictures, Carpets, Drapings, Plate and Sheet Glass in warehouses, shops, factories or stores.  

(35)  Timber Stackers, Yardmen and Labourers employed in furniture factories, Cementers of Leadlights, Rag Pickers and 
Fumigators for furniture and upholstery.  

(36)  Males or Females wheresoever employed in the manufacture of upholstery, carpets, drapings, furnishings of all 
descriptions, pianos, mattresses, venetian blinds, wire blinds, mantelpieces, billiard tables, overmantels, bedding, picture 
frames, bamboo, cane, pith and wicker work, and upholstery machinists, upholstery cutters and semi-skilled operatives 
of all descriptions involved in the manufacture of upholstery and including the making of cushions, together with such 
other persons, whether employees engaged in the industry or not, who have been appointed officers of the Union.   

(37)  The Union shall consist of workers employed or usually employed in the sawmilling, sleeper cutting and wood chipping 
industry as hereinafter defined throughout the South West Land Division of the State of Western Australia excluding the 
locality comprised within a radius of forty-five (45) kilometres from the G.P.O. Perth, together with the persons who 
from time to time are elected General Secretary and/or Organiser and/or Industrial Officer of the Union. 
Notwithstanding the foregoing persons engaged in felling or cutting of timber in plantations at Gnangara, Mundaring, 
Yanchep and Pinjar shall be eligible for membership of the Union provided that such persons are at the time of this 
application not eligible to be members of any other Union registered in the State of Western Australia.  

(38)  For the purpose of this Rule, the sawmilling, sleeper cutting and wood chipping industries shall include felling, hewing, 
splitting or otherwise dealing with timber in the bush, transporting such timber to a mill or railway, constructing and 
maintaining roads or railway lines used in connection with timber or wood chipping mills, sawing, machining, chipping, 
milling or dealing with timber in any other way in a sawmill or woodchipping mill and despatching the timber or timber 
product to a railway or seaport; and shall include:  

(a)  The work of and incidental to the preserving, stacking, seasoning and treatment treating of timber, whether 
within or without the curtilage of sawmill premises.  

(b)  The work of peeling logs for plywood and all other work incidental to the manufacture of plywood and particle 
boards.  
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(c)  The work of and incidental to timber yards of retail merchants at which the business of saw milling is not 
carried out.  

(39) (a)  Except as hereinbefore provided, no person shall be admitted to membership who is or is eligible to be a 
member of any other Union registered on 31st August, 1975.  

A person shall not be a member of the Union (except in the capacity of an honorary member or a member who or whose personal 
representative is entitled to some financial benefit or financial assistance under the rules of the Union while not being a worker) 
who is not an employee within the meaning of the Industrial Relations Act, 1979. 

A person shall not be a member of the Union who is not a worker within the meaning of the Industrial Arbitration Act, 1912-66 
and any subsequent amendment thereof except in the capacity of an honorary member or a member who or whose personal 
representative is entitled to some financial benefit or financial assistance under the rules of the Union.”  

The matter has been listed before the Full Bench at 10:30 am on Wednesday, 10 August 2011 in Court 3 (Floor 18).  A copy of the 
rules of the proposed new organisation may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   

Any organisation registered under the Industrial Relations Act 1979, or any person who objects to the registration of the 
organisation and who satisfies the Full Bench that he/she has sufficient interest in the matter, may appear and be heard in objection 
to the application.   

Notice of the objection (Form 13) should be filed in accordance with the Industrial Relations Commission Regulations 2005.   
S. HUTCHINSON 
DEPUTY REGISTRAR 7 June 2011 

 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00377 
REFERRAL OF DISPUTE RE VARIATION TO CONTRACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ADTRANS (WA) PTY LTD 

APPLICANT 
-v- 
TOLL TRANSPORT PTY LTD T/AS TOLL AUTOLOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S RFT 35 OF 2010 
CITATION NO. 2011 WAIRC 00377 
 

Result Discontinued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Ms N Tatasciore 
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms N Tatasciore on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2011 WAIRC 00376 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OJ WESTON PTY LTD 

APPLICANT 
-v- 
TOLL TRANSPORT PTY LTD T/AS TOLL AUTOLOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S RFT 34 OF 2010 
CITATION NO. 2011 WAIRC 00376 
 

Result Discontinued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Ms N Tatasciore 
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms N Tatasciore on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 
2011 WAIRC 00059 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
D.V. KING & G.E. MCLEOD TRADING AS AUSTRALIND TILT TRAYS - AUSTRALIND 
TOWING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 27 JANUARY 2011 
FILE NO/S RFT 22 OF 2010 
CITATION NO. 2011 WAIRC 00059 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Papa 
Respondent Mr D King 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00411 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 JUNE 2011 
FILE NO/S RFT 25 OF 2010 
CITATION NO. 2011 WAIRC 00411 
 
Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol 
Respondent Mr C Boys 
 

Order 
WHEREAS the applicant sought and was grated leave by discontinue the application, the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00409 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
TOLL AUTOLOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 JUNE 2011 
FILE NO/S RFT 24 OF 2009 
CITATION NO. 2011 WAIRC 00409 
 

Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr N Griffiths 
 

Order 
WHEREAS the applicant sought and was grated leave by discontinue the application, the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00410 
REFFERAL OF DISPUTE RE ENTITLEMENTS OF UNION MEMBERS 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
TOLL EXPRESS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 JUNE 2011 
FILE NO/S RFT 25 OF 2009 
CITATION NO. 2011 WAIRC 00410 
 
Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol 
Respondent Mr N Griffiths 
 

Order 
WHEREAS the applicant sought and was grated leave by discontinue the application, the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders –  
 THAT the application be and is hereby discontinued by leave.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00375 
REFERRAL OF DISPUTE RE VARIATION TO CONTRACT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TURTON NOMINEES PTY LTD 

APPLICANT 
-v- 
TOLL TRANSPORT PTY LTD T/AS TOLL AUTOLOGISTICS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 30 MAY 2011 
FILE NO/S RFT 33 OF 2010 
CITATION NO. 2011 WAIRC 00375 
 
Result Discontinued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Ms N Tatasciore 
 

Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Ms N Tatasciore on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2011 WAIRC 00412 
REFERRAL OF DISPUTE RE CONDITIONS OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
TRANSPORT FLEET SERVICES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 13 JUNE 2011 
FILE NO/S RFT 29 OF 2010 
CITATION NO. 2011 WAIRC 00412 
 
Result Application discontinued by leave 
Representation 
Applicant Mr A Dzieciol 
Respondent No appearance 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Tribunal, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders 
 THAT the application be and is hereby discontinued 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

Notices—Award/Agreement matters 
2011 WAIRC 00418 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. PSAAG 7 of 2011 

APPLICATION FOR A NEW AGREEMENT ENTITLED 

“PUBLIC SERVICE AND GOVERNMENT OFFICERS GENERAL AGREEMENT 2011” 

NOTICE is given that an application was made to the Commission, on 10 June 2011, by The Civil Service Association of Western 
Australia Incorporated and another for the registration of the above named Agreement. 

As far as relevant, those parts of the proposed Agreement that relate to area of operation or scope are published hereunder: - 

5. – APPLICATION AND PARTIES BOUND 

5.1 The parties bound by this General Agreement are listed in Schedule 5. 

5.2 (a) Subject to clause 5.2(b), this General Agreement shall apply to: 

(i) all public service officers and executive employees, employed under Part 3 or 
Part 8, Section 100 of the Public Sector Management Act 1994 or continuing as 
such by virtue of clause 4(c) of Schedule 5 of that Act, and covered by the Public 
Service Award 1992; and 

(ii) all government officers, within the meaning of the Industrial Relations Act 1979, 
employed by an employer party listed in Item (3) of Schedule 5 and covered by 
the Government Officers Salaries, Allowances and Conditions Award 1989 

who are members of or eligible to be members of the union. 

(b) This General Agreement shall not apply to: 
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(i) a chief executive officer as defined in section 3(1) of the Public Sector 
Management Act 1994; 

(ii) those government officers listed in Schedule B of the Government Officers 
Salaries, Allowances and Conditions Award 1989; 

(iii) employees whose remuneration payable is determined or recommended pursuant 
to the Salaries and Allowances Act 1975; or 

(iii) employees whose remuneration is determined by an Act to be at a fixed rate, or 
is determined or to be determined by the Governor pursuant to the provisions of 
any Act. 

A copy of the proposed Agreement may be inspected at my office at 111 St Georges Terrace, Perth. 

(Sgd.)  J. SPURLING, 
   Registrar. 
14 June 2011 

 
 

2011 WAIRC 00421 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 15 of 2011 

APPLICATION FOR A NEW AGREEMENT ENTITLED 

“ROCKY BAY INC. INDUSTRIAL AGREEMENT 2011-2014” 
 
NOTICE is given that an application was made to the Commission, on 15 June 2011, by Rocky Bay Incorporated for the 
registration of the above named Agreement. 
 
As far as relevant, those parts of the proposed Agreement that relate to area of operation or scope are published hereunder: - 
 

3. – PARTIES, AREA AND SCOPE 
 
3.1 The parties to this Agreement are Rocky Bay Inc., the Health Services Union of Western Australia 

(Union of Workers), the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 
and the Australian Nursing Federation, Industrial Union of Workers, Perth. 

 
3.2 This Agreement applies throughout the state of Western Australia and is binding on the parties to this 

Agreement and all employees who are employed in any of the classifications employed by the 
employer who are eligible to be members of the above-named unions. 

 
SCHEDULE ONE – WAGES 
 
1. Disability Support Employees, including Monitoring and Support Employees at Employment 

Services 
2. Allied Health Professionals including Therapists 
 Registered Nurses 
3. Administration & HR 
 Marketing 
 Fundraising 
 Technical Officers 
 Therapy/Programme Assistants 
 Job Development Consultants 
 Drivers & Maintenance staff 
 Kitchen & Gardening staff 
 Program Team Leaders & Coordinators 
 Assistant Managers 

A copy of the proposed Agreement may be inspected at my office at 111 St Georges Terrace, Perth. 

(Sgd) J. SPURLING, 
Registrar. 

15 June 2011 
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INDUSTRIAL APPEAL COURT 

Industrial Appeal Court - Right of appeal restricted - Grounds of appeal must conform to s 90 Industrial Appeals Act 1979 (WA) - No 
jurisdiction to determine nonconforming grounds of appeal - Appeal dismissed -The Commissioner of Police of Western Australia -v- 
AM - Appeal No. IAC 2/2010 - Industrial Appeal Court - Pullin J/Buss J/Le Miere J - 4/08/2010..............................................................  1 

Costs - Whether proceedings initiated frivolously or vexatiously - Appeal for costs dismissed -The Commissioner of Police of Western 
Australia -v- AM - Appeal No. IAC 2/2010 - Industrial Appeal Court - Pullin J/Buss J/Le Miere J - 22/11/2010 ......................................  6 

 
FULL BENCH 

Industrial Law (WA) - Appeal against order made by Commissioner - Alleged harsh, oppressive or unfair dismissal - Whether unfair 
hearing or whether the appellant was denied natural justice - Actual or apprehended bias - Judicial conduct - Principles considered - 
Whether the Commission erred in setting aside summonses to produce documents - Principles considered - Case management time 
limits imposed on examination in chief and cross-examination - Principles considered - Assessment of compensation and contractual 
benefits - Appeal dismissed.  Industrial Relations Act 1979 (WA) s 6(c), s 7, s 22B, s 23, s 23(1), s 23A(6), s 23A(7), s 23A(8), s 26, 
s 26(1), s 26(1)(a), s 26(1)(b), s 26(1)(c), s 27(1), s 27(1)(a), s 27(1)(ha), s 27(1)(v), s 29(1)(b), s 33(1)(a), s 33(2), s 49, s 83; Minimum 
Conditions of Employment Act 1993 (WA) s 7(c), s 17D. - John Palermo -v- Charles Rosenthal - FBA 15 of 2010 - Full Bench - The 
Honourable J H Smith, Acting President/Chief Commissioner A R Beech/Commissioner S J Kenner - 2/02/2011....................................  129 

Industrial law (WA) - Appeal against finding of a single Commissioner - Application for conference pursuant to s 44 of the Industrial 
Relations Act 1979 (WA) - Public interest - Compulsory conference - Jurisdiction/preconditions of the Commission to make the order 
made considered - Whether interim order made finally disposed of any of the issues in dispute - Appeal allowed - Industrial Relations 
Act 1979 (WA) s 6, s 7, s 26, s 26(1)(a), s 26(1)(b), s 26(1)(c), s 26(2), s 27, s 29(1)(b)(i), s 44, s 44(6), s 44(6)(ba), s 44(6)(ba)(ii), 
s 44(6)(ba)(iii), s 44(6)(bb), s 44(9), s 49(2), s 49(2a), s 66, s 66(2);  Public Service Management Act 1994 (WA) Part 5 Division 3, 
s 78, s 80, s 86(3)(b), s 86(8)(a), s 86(9)(b)(ii), s 86(10)(a);  School Education Act 1999 (WA) s 240;  Western Australian College of 
Teaching Act 2004 (WA) Part 7. - The Director General, Department of Education -v- The State School Teachers' Union of WA (Inc) - 
FBA 21 of 2010 - Full Bench - The Honourable J H Smith, Acting President/Chief Commissioner A R Beech/Acting Senior 
Commissioner P E Scott - 27/01/2011 ............................................................................................................................................................  166 
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Alleged failure to comply with WA Health - LHMU - Support Workers Industrial Agreement 2007 - Power to make orders in the form 
of injunctive relief - Principles considered - Industrial Relations Act 1979 (WA) s 26(1)(a), s 26(1)(b), s 37, s 41, s 41(4), s 41(5), 
s 41(6), s 83, s 83(1), s 83(4), s 83(5), s 83(7), s 84(2); Public Sector Management Act 1994 (WA) s 3(5), s 5(1)(c)(iii), s 45, s 53; 
Hospitals and Health Services Act 1927 (WA) s 2, s 3, s 3(2), s 5, s 5A, s 5A(1), s 7, s 7(1), s 7(2), s 7A, s 7A(1), s 7A(2), s 15, 
s 15(2), s 15(3), s 16, s 18, s 18(1)(a)(i), s 19, s 19(1); Industrial Magistrates Courts (General Jurisdiction) Regulations 2005 (WA) 
reg 5, reg 35(4), reg 72. - Liquor, Hospitality and Miscellaneous Union, West Australian Branch -v- The Minister for Health - FBA 22 
of 2010 - Full Bench - The Honourable J H Smith, Acting President/Acting Senior Commissioner P E Scott/Commissioner S J Kenner 
- 11/03/2011.....................................................................................................................................................................................................  291 

Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) for the Full Bench to authorise 
registration of alterations to registered rules - Qualification for membership rule - Statutory criteria satisfied - Application granted - 
Industrial Relations Act 1979 (WA) s 6(a), s 6(e), s 26(1)(c), s 53(1), s 54(1), s 55(4), s 55(4)(a), s 55(4)(b), s 55(4)(c), s 55(4)(d), 
s 55(4)(e), s 55(5), s 56(1), s 58(3), s 62, s 62(2), s 62(4), s 64(2); Workplace Relations Act 1996 (Cth) sch 6; Fair Work (Registered 
Organisations) Act 2009 (Cth). - Western Australian Municipal, Administrative, Clerical and Services Union of Employees -v- (Not 
applicable) - FBM 6 of 2010 and FBM 7 of 2010 and FBM 8 of 2010 and FBM 9 of 2010 - Full Bench - The Honourable J H Smith, 
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s 71, s 71(1), s 71(2), s 71(3), s 71(4); Workplace Relations Act 1996 (Cth) s 1, sch 1, sch 10; Fair Work (Registered Organisations) 
Act 2009 (Cth); Interpretation Act 1984 (WA) s 16(3); Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth) s 3 of sch 22; Industrial Relations Act 1988 (Cth); Industrial Relations Commission Regulations 2005 (WA) reg 72, reg 72(e). - 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees -v- (Not applicable) - FBM 1 of 2011 - Full 
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FULL BENCH—continued 
Industrial law (WA) - Appeal against decision of Industrial Magistrate's Court - Application pursuant to s 83 of the Industrial Relations Act 

1979 (WA) for enforcement of the Public Service Award 1992 and the Public Service General Agreements 2002, 2004, 2006 and 2008 
- Claim for 2.5 hours overtime for each week worked from 2002 until 2008 - Except for the 'core' condition of 37.5 hours per week the 
provisions of the Department of Agriculture Agency Specific Agreements 2003, 2005 and 2007 ousted the provisions of the General 
Agreements in respect of hours of work - Industrial Relations Act 1979 (WA), s 29(1)(b)(ii), s 41, s 41(8), s 41(9), pt IIA div 2, s 80E, 
s 83, s 83A(2), s 84, s 114, s 114(1), s 114(2);  Workplace Agreements Act 1993 (WA) s 3, pt 1A, s 4B, s 4C, s 4H, s 4H(2), s 4H(3), 
s 4H(5), s 4H(6), s 4H(6)(a), s 4H(7), s 4H(8), pt 2 div 4;  Public Sector Management Act 1994 (WA) pt 3;  Labour Relations Reform 
Act 2002 (WA) s 31, s 98, s 99, s 100 of pt 3 div 3. - The Chief Executive Officer Department of Agriculture and Food -v- John Martin 
Wall; Trevor James Ward - FBA 13 of 2010 and FBA 14 of 2010 - Full Bench - The Honourable J H Smith, Acting President/Chief 
Commissioner A R Beech/Commissioner S J Kenner - 4/04/2011 ................................................................................................................  443 

Industrial law (WA) - Jurisdiction of Public Service Arbitrator - Construction of s 80E(1) and s 80E(2)(a) of the Industrial Relations Act 
1979 (WA) - Principles that apply to pre-contractual representations considered - Arbitrator erred in construing express terms of 
contract of employment of a government officer - Industrial matter before the Arbitrator raised not only the express terms of contract 
of the employment but whether the appellant had acted in a manner that was fair, just or reasonable. - Director General of Health as the 
delegate of the Minister of Health in his incorporated capacity under section 7 of the Hospitals and Health Services Act 1972 for the 
hospitals formerly comprising th -v- Health Services Union of Western Australia (Union of Workers) - FBA 2 of 2011 - Full Bench - 
The Honourable J H Smith, Acting President/Chief Commissioner A R Beech/Commissioner S J Kenner - 13/05/2011...........................  865 

Industrial law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 (WA) for the Full Bench to authorise registration 
of alterations to registered rules - Qualification for membership rule - Statutory criteria satisfied - Application granted - The Electrical 
and Communications Association of Western Australia (Union of Employers) -v- (Not applicable) - FBM 3 of 2011 - Full Bench - The 
Honourable J H Smith, Acting President/Chief Commissioner A R Beech/Acting Senior Commissioner P E Scott - 24/05/2011 .............  881 

Industrial Law (WA) - Section 53(1) application to register new organisation - Objections based on validity - Section 55(4) - Whether 
applicant could establish application for registration was authorised in accordance with the rules - Whether notice of AGM could be 
given if no president or inaugural council - Rules invalid - Whether the applicant has less than 200 employees - Validity of joint 
membership agreements considered - Objections made out - Western Australian Principals' Federation -v- (Not applicable) - FBM 7 of 
2009 - Full Bench - The Honourable J H Smith, Acting President/Acting Senior Commissioner P E Scott/Commissioner S M Mayman 
- 10/06/2011.....................................................................................................................................................................................................  885 

 
PUBLIC SERVICE APPEAL BOARD 

Public Service Appeal Board - Contract of employment - Term of employment - Whether notice of termination due in the circumstances - 
Compensation payment in lieu of notice - Right of return to public sector employment - Compensation for relinquishing right of return 
- Public Sector Commission - Departmental restructure - Minister’s loss of confidence - Voluntary severance - Senior executive officer  
- Public service officer - Public Sector Management Act 1994 s 45(9), s 48, s 48(1), s 49, s 54, s 56(3), s 56(3)(a), s 58, s 58(3), s 59, 
Part 3 Division 2 - Public Sector Management (General) Regulations 1994 Reg 8 - Public Sector Management (Redeployment and 
Redundancy) Regulations 1994 - Michael John Marsh -v- Director General Department of Agriculture and Food - PSAB 9 of 2009 - 
Public Service Appeal Board - Acting Senior Commissioner P E Scott - 17/02/2011 ..................................................................................  399 

Industrial Law (WA) - Public Service Appeal Board - Application for an extension of time to appeal decision in relation to an interpretation 
of s 66 of the Public Sector Management Act 1994 (WA) - Relevant principles to be applied discussed - turns on own facts - Industrial 
Relations Act 1979 (WA) s 27, s 27(1)(n), s 29(1)(b)(i), s 29(2), s 29(3), s 80I, s 80I(1)(a), s 80J; Public Sector Management Act 1994 
(WA) s 66, s 102; Industrial Relations Commission Regulations 2005 (WA) reg 107(2). - Glenn James Ross -v- Peter Conran, Director 
General, Department of the Premier and Cabinet - PSAB 22 of 2010 - Public Service Appeal Board - The Honourable J H Smith, 
Acting President - 11/02/2011.........................................................................................................................................................................  411 

Industrial Law (WA) - Appeal to Public Service Appeal Board - Determination to terminate employment - Misconduct - Salary packaging - 
Meal Entertainment Benefits - Duplication of receipts - Whether employee incurred the expenses claimed - Whether allegations 
required specific questions - Denial of natural justice - Comparative treatment of other employees - Mr Rafic Said -v- Director General 
of Health as a delegate of the Minister of Health in his incorporated capacity under section 7 of the Hospitals Health Services Act 1972 
for the Metropolitan Health Services Board - PSAB 6 of 2010 - Public Service Appeal Board - Acting Senior Commissioner P E Scott 
- 28/04/2011.....................................................................................................................................................................................................  836 

 
PUBLIC SERVICE ARBITRATOR 

Public Service Arbitrator - Referral of an industrial matter by an organisation or association - Standing to bring an application - 
Competence and conduct of registered industrial agent - Industrial Relations Act 1979 s 7, s 44, s 44(1), s 44(7), s 112A - Industrial 
Relations (Industrial Agents) Regulations 1997 Reg 12, Schedule 1 - Code of Conduct - Employment Dispute Resolution Act 2008 - 
Bruce Reynolds -v- Director General of Health as a delegate of the Minister of Health in his incorporated capacity under section 7 of 
the Hospitals and Health Services Act 1927 for the Metropolitan Health Services Board - PSAC 35 of 2010 - Public Service Arbitrator 
- Acting Senior Commissioner P E Scott - 15/12/2010 ..................................................................................................................................  79 

Industrial Law (WA) - Jurisdiction of Public Service Arbitrator in relation to Public Sector Standards - Whether Arbitrator engaging in 
judicial review - Whether an Approved Procedure has the status of delegated legislation - Meaning of ‘in accordance with’ in 
s29(1)(h)(ii) of the Public Sector Management Act 1994 - Application of Approved Procedure - Application upheld, order made - 
Industrial Relations Act 1979 s44(9), s80E - Public Sector Management Act 1994 s3(2)(a), s8(1), s9, s15, s21, s29, s64, s97(1) - 
Interpretation Act 1984 s42 - The Civil Service Association of Western Australia Incorporated -v- Commissioner  Department of 
Corrective Services - PSACR 25 of 2010 - Public Service Arbitrator - Commissioner S J Kenner - 22/12/2010........................................  83 

Industrial Relations (WA) – Claim for the salary of the position of Head of Department, Medical Engineering and Physics to be restored to 
the same relativity at the time applicant's member was appointed to position - Claim upheld - Order issued - Industrial Relations Act 
1979 s 44 - Health Services Union of Western Australia (Union of Workers) -v- Director General of Health as the delegate of the 
Minister of Health in his incorporated capacity under section 7 of the Hospitals and Health Services Act 1972 for the hospitals 
formerly comprising th - PSACR 26 of 2008 - Public Service Arbitrator - Commissioner J L Harrison - 22/11/2010................................  234 

Industrial Relations (WA) - Claim for the salary of the position of Head of Department, Medical Engineering and Physics to be restored to 
the same relativity at the time applicant's member was appointed to position -  Supplementary Reasons for Decision - Increment point 
to be applied to classification level of the position - Industrial Relations Act 1979 s 44 - Health Services Union of Western Australia 
(Union of Workers) -v- Director General of Health as the delegate of the Minister of Health in his incorporated capacity under section 
7 of the Hospitals and Health Services Act 1972 for the hospitals formerly comprising th - PSACR 26 of 2008 - Public Service 
Arbitrator - Commissioner J L Harrison - 13/01/2011....................................................................................................................................  257 

Preliminary issue to be determined - whether registered organisation should be granted leave to intervene - principles of intervention 
applied - sufficient interest for Western Australian Police Union of Workers to be granted limited leave to intervene s 27(1)(k) - 
Industrial Relations Act 1979 (WA) - The Civil Service Association of Western Australia Incorporated -v- Commissioner of Police, 
Western Australia Police Service - PSAA 1 of 2010 - Public Service Arbitrator - Commissioner S M Mayman - 22/02/2011 ..................  340 

Preliminary decisions - whether application should be adjourned - whether application for a new award should be listed for hearing - further 
conciliation required - principles applied - s 32 Industrial Relations Act 1979 (WA) - application for award proceedings to be listed 
denied - The Civil Service Association of Western Australia Incorporated -v- Commissioner of Police, Western Australia Police 
Service - PSAA 1 of 2010 - Public Service Arbitrator - Commissioner S M Mayman - 15/02/2011 ...........................................................  344 

Industrial Law (WA) - Dispute regarding personal reclassification - Application of Approved Procedure - Application dismissed - Industrial 
Relations Act 1979 s44(9) - Public Sector Management Act 1994 s8(1), s8(3), s29. - The Civil Service Association of Western 
Australia Incorporated -v- Commissioner Department of Corrective Services - PSACR 5 of 2010 - Public Service Arbitrator - 
Commissioner S J Kenner - 11/02/2011 .........................................................................................................................................................  368 
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PUBLIC SERVICE ARBITRATOR—continued 
Public Service Arbitrator - Reclassification - Arbitrator - Specified Callings - Legal practitioners - Legal officers - Principles of equity and 

merit - Memorandum of Understanding - Temporary special allowance - Industrial Relations Act 1979 s 80E, s 80E(2)(a), s 80F(2) - 
Public Service Award 1992 cl 11, cl 12 - Workers’ Compensation Reform Act 2004 s 130, s 130 cl 286(3), s 188(2) - Workers’ 
Compensation and Injury Management Act 1981 - Dave Martyn Whitford-Harvey Aubrey Birkelbach, Ph. D Peter Brash D'Arcy 
Kevin Spivey -v- WorkCover WA - PSA 34 of 2010 and PSA 35 of 2010 and PSA 36 of 2010 and PSA 37 of 2010 - Public Service 
Arbitrator - Acting Senior Commissioner P E Scott - 18/02/2011 .................................................................................................................  420 

Industrial Law (WA) - Application for interim orders - Stay of disciplinary inquiry under Public Sector Management Act 1994 sought - 
Prospect of criminal proceedings arising out of matters being investigated - Right to silence and privilege against self incrimination - 
Interim orders granted - Industrial Relations Act 1979 s 44, Public Sector Management Act 1994 s 81(1), Animal Welfare Act 2002 s 
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2010 - Public Service Arbitrator - Commissioner S J Kenner - 23/07/2010 ..................................................................................................  959 
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Industrial law - Whether the WAIRC has jurisdiction to deal with claims for enforcement of contracts of employment - Whether 
applications deal with non-excluded matters under s 27(1) of the Fair Work Act 2009 (Cth) - Denied contractual benefits - National 
system employer - Voluntary committee - Unsatisfactory performance and conduct - Repudiation of contract of employment - Breach 
of contract of employment - Co-terminus contract of employment - Implied terms - Failure to mitigate loss - Commonwealth of 
Australia Constitution Act s 51, s 54, s 55 - Fair Work Act 2009 (Cth) s 27(1), s 27(1)(c), s 27(2)(o) , s 542(1), s 543 - Fair Work Act 
1994 (SA) - Fair Work Bill Explanatory Memorandum - Industrial Relations Act 1979 s 23, s 26, s 29(1)(b)(ii) - Barbara Elizabeth 
Pettersen Kim Darryl Pettersen -v- Port Hedland Peace Memorial Seafarers Centre Inc - B 55 of 2010 and B 56 of 2010 - Acting 
Senior Commissioner P E Scott - 2/12/2010...................................................................................................................................................  27 

Termination of employment - Claim of harsh, oppressive or unfair dismissal - Serious breach of discipline - Failure to comply with a lawful 
directive - Principles considered - Applicant not harshly, oppressively or unfairly dismissed - Application dismissed - Industrial 
Relations Act 1979 (WA) s 27(1), s 29(1)(b)(i); Public Sector Management Act 1994 s 40, s 78, s 78(2), s 78(4), s 80, s 81(2)(a), s 
83(1)(b), s 86(2), s 86(4) - Michael Quarry -v- Department of Education & Training - U 38 of 2009 - Commissioner J L Harrison - 
23/12/2010 .......................................................................................................................................................................................................  43 

Industrial law - Whether the Commission has jurisdiction to deal with claims for enforcement of contracts of employment against national 
system employers - Whether denied contractual benefit claim referred under s 29(1)(b)(ii) is a non-excluded matter under the Fair 
Work Act 2009 s 27(2)(o) - Common law contracts - Exercise of judicial power - Comparison with South Australian legislation  - 
Contract of employment - Denied contractual benefits - National system employer - Enforcement - Industrial matter - Powers of the 
WAIRC - Fair Work Act 2009 s 26, s 26(1), s 26(2), s 26(2)(e), s 26(3), s 27, s 27(1A), s 27(2)(o), s 541, s 542, s 543 - Fair Work Act 
1994 (SA) s 11, s 12, s 13, s 14, s 15, s 26, s 26(1) -  Fair Work Bill Explanatory Memorandum - Industrial Relations Act 1979 s 7, s 
7(1a), s 23, s 23(1), s 23A, s 23A(1)(a), s 23A(1)(ba), s 26, s 26(2), s 29(1), s 29(1)(b), s 29(1(b)(i), s 29(1)(b)(ii), s 83, s 83A - 
Workplace Relations Act - Christos Triantopoulos -v- Shell Company of Australia Ltd - B 54 of 2010 - Acting Senior Commissioner P 
E Scott - 7/01/2011.......................................................................................................................................................................................... 67 

Industrial Law (WA) - Application for interim orders - Application of Public Sector Management Act 1994 and School Education Act 1999 
to a person who is no longer an employee - Implied requirement that suspicion for the purpose of the School Education Act 1999 be 
reasonable - Requirements of procedural fairness to be considered in the circumstances of the particular case - Interim orders issued - 
Industrial Relations Act 1979 s26(1), s44, s78 - School Education Act 1999 s240 - Public Sector Management Act 1994 Part 5 - The 
State School Teachers' Union of WA (Incorporated) -v- The Director General, Department of Education - C 32 of 2010 - 
Commissioner S J Kenner - 12/10/2010 .........................................................................................................................................................  226 

Industrial Law (WA) - Application for interim orders - Minute of proposed order issued - Minor variations made - Industrial Relations Act 
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2010 - Commissioner S J Kenner - 18/10/2010 ..............................................................................................................................................  231 
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Miscellaneous Union, Western Australian Branch -v- DEPARTMENT OF HEALTH - C 20 of 2010 - Commissioner S J Kenner - 
16/06/2010 .......................................................................................................................................................................................................  360 

Application for adjournment - Relevant principles applied - Adjournment granted - Liquor, Hospitality and Miscellaneous Union, Western 
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S J Kenner - 17/09/2010 ..................................................................................................................................................................................  372 

Industrial Relations (WA) - Application for order that employer provide employee with employment in line with restrictions determined by 
medical assessments - Employer ordered to continue employing employee in a suitable alternative part-time position – Industrial 
Relations Act 1979 (WA) s 44(9) - Liquor, Hospitality and Miscellaneous Union, Western Australian Branch -v- Registry Officer  WA 
Health Industrial Relations Service  Department of Health - CR 21 of 2010 - Commissioner J L Harrison - 1/03/2011.............................  375 

Industrial Law (WA) - Contractual benefits claim - Entitlements under variation to contract of employment - Application upheld in part - 
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APPENDIX 1 
COMPLAINTS / CLAIMS 

The Industrial Magistrate, during the six months ending June 30, 2011, dealt with the under mentioned complaints/claims for breaches of Awards or Industrial 
Agreements or breach of the Industrial Relations Act 1979, Fair Work Act 2009, Minimum Conditions of Employment Act 1993 and the Workplace Relations 
Act 1996 or the Regulations made there under.  The decision of the Magistrate is briefly noted, but those cases involving points of particular interest or 
importance are more fully reported. 
 

No. of Claim Claimant Respondent Nature of Breach Decision Penalty Costs Wages 

M 23/2010 Liquor Hospitality and 
Miscellaneous Union, 
West Australian 
Branch 

Patson Enterprises Pty Ltd 
(ACN 067 406 400) 

Workplace Relations Act 
1996 -  Alleged Breach of 
Notional Agreement 
Preserving the Children's 
Services (Private) Award 
2006 

Discontinued    

M 24/2010 Liquor Hospitality and 
Miscellaneous Union, 
West Australian 
Branch 

The Minister for Health  Alleged breach of the 
Industrial Relations Act 1979 

Discontinued    

M 34/2010 Transport Workers’ 
Union of Australia 

Convenient Cartage Pty Ltd Fair Work Act 2009 – Alleged 
breach of the Road Transport 
& Distribution Award 2010 

Discontinued    

M 36/2010 Charles Henry 
Rosenthal  

John Palermo Enforcement of Commission 
Order 

Discontinued    

M 38/2010 Geoffrey Charles 
Brennan 
 

Elders Rural Services 
Australia Limited ABN 72 
004 045 121 

Alleged Breach of Long 
Service Leave Act 1958 

Discontinued    

M 39/2010  The Civil Service 
Association of 
Western Australia 
Incorporated  

Commissioner for 
Corrective Services, 
Department of Corrective 
Services  

Industrial Relations Act 1979 
– failure to comply with the  
Public Service Award 1992 
and Public Service General 
Agreement 2008  

Discontinued     

M 102/2010 Liquor Hospitality and 
Miscellaneous Union, 
West Australian 
Branch 

Activ Foundation 
Incorporated (ABN 11 553 
592 765) 

Fair Work Act 2009 - Alleged 
Breach of Activ Foundation 
Incorporate - LHMU - Direct 
Care and Maintenance Staff 
Enterprise Agreement 2010 
Notional Agreement 
Preserving the Social Trainers 
and Assistant Supervisors' 
(Activ Foundation) Award 

Discontinued    

M 103/2010 Liquor Hospitality and 
Miscellaneous Union, 
West Australian 
Branch 

Activ Foundation 
Incorporated (ABN 11 553 
592 765) 

Fair Work Act 2009 - Alleged 
Breach of Activ Foundation 
Incorporate - LHMU - Direct 
Care and Maintenance Staff 
Enterprise Agreement 2010 
Notional Agreement 
Preserving the Social Trainers 
and Assistant Supervisors' 
(Activ Foundation) Award 

Discontinued    

M 105/2010 Bozena Knapinski Minister for Health Alleged Breach of Long 
Service Leave Act 1958 

Discontinued    

M 106/2010 Ian Wayne Lansdown Minister for Health Alleged Breach of Long 
Service Leave Act 1958 

Discontinued    

M 107/2010 Trevor John Chambers Minister for Health Alleged Breach of Long 
Service Leave Act 1958 

Discontinued    

M 108/2010 Roxanna Campos Minister for Health Alleged Breach of Long 
Service Leave Act 1958 

Discontinued    

M 112/2010 Melissa Tainsh Zig Zags Ladies and Gents 
Hair Salon 

Industrial Relations Act – 
Alleged breach of 
Hairdressers Award 1989 

Discontinued     

M 127/2010 Khanh Nguyen Downer Edi Works Pty Ltd Fair Work Act 2009 - Alleged 
breach of Long Service Leave 
Act 1958 

Discontinued    

M 128/2010 The Civil Service 
Association of 
Western Australia 

Director General 
Department of Mines and 
Petroleum & Director 
General, Department of 
Commerce Western 
Australia 

Alleged breach of Industrial 
Relations Act 1979 

Discontinued    

M 129/2010 Transport Workers' 
Union of Australia 

Convenient Cartage Pty Ltd Fair Work Act 2009 - Alleged 
breach of Act 

Discontinued    
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No. of Claim Claimant Respondent Nature of Breach Decision Penalty Costs Wages 

M 1/2011 Nicholas Graham 
 

David Ward, General 
Manager ISS Security P/L 

Industrial Relations Act 1979 
- Alleged breach of Act 
 

Discontinued    

M 4/2011 Sophia Munn  Ms Marnie Kallmeyer, 
Director Ellogen Pty Ltd 
ACN 121633761 

Fair Work Act 2009 – Alleged 
breach of the Hair and Beauty  
Award 2010 

Discontinued     

M 8/2011 The Civil Service 
Association of 
Western Australia 
(Inc) 

Director General 
Department of Housing 

Industrial Relations Act 1979 
- Public Service Award 1992, 
Public Service General 
Agreement 2008 & Public 
Sector Management Act 1994 

Discontinued    

M 12/2011 Transport Workers’ 
Union of Australia 

Convenient Cartage Pty Ltd Fair Work Act 2009 - Alleged 
breach of Act 

Discontinued    

M 13/2011 Jeanette Mary 
Freeman 

The Beehive School 
Montessori Inc  

Fair Work Act 2009 – Alleged 
breach of Act  

Discontinued     

M 14/2011 Steven Levien Aqua Terra Oil & Mineral 
Service  Supply Co Pty Ltd 

Fair Work Act 2009 – Alleged 
breach of Act  

Discontinued    

M 15/2011 Sean Bennett Aqua Terra Oil & Mineral 
Service  Supply Co Pty Ltd 

Fair Work Act 2009 – Alleged 
breach of Act  

Discontinued    

M 20/2011 Codie Alexanda Century West Holdings Pty 
Ltd ABN 200068943475 

Fair Work Act 2009 - Alleged 
breach of Hotel and Tavern 
Award 

Judgment by 
default – in 
favour of 
Respondent  

   

M 22/2011 Jack Hamilton  Kitcraft Kitchens Albany 
Pty Ltd  

Fair Work Act 2009 – Alleged 
breach of Act. 

Discontinued    

M 25/2011 Transport Workers’ 
Union of Australia  

Kalari Pty Ltd Fair Work Act 2009 - Alleged 
breach of Kalari Pty Ltd Dry 
Bulk Western Australia 
Collective Agreement 2007 

Discontinued     
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APPENDIX II 

MINIMUM WAGE—AUSTRALIA 
 

MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Editor’s Note (a) Rates operative from beginning of first pay-period commencing on or after the date shown. 
(b) Rate operative from the beginning of the pay-period in which 30 September occurs. 
(c) Rate operative from the beginning of the pay-period in which 30 June occurs. 
(d) Amendment to operate from date of variation to award. 
(e) The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage.  The Full Bench of the 

Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments. 
 

Date of Operation (a) Amount ($) Date of Operation Amount ($) 

Adult males—  Adult females—  
1966— 11 July .................................  36.55 1974— 23 May ..............................  57.90 
1967— 1 July ...................................  37.55  30 September (b) ...............  61.30 
1968— 25 October...........................  38.90 1975— 1 January ............................  68.50 
1969— 19 December .......................  42.40  15 May...............................  72.10 
1971— 1 January .............................  46.40  30 June (c) .........................  80.10 
1972— 19 May ................................  51.50  18 September ....................  82.90 
1973— 29 May ................................  60.10   
1974— 23 May ................................  68.10   
1975— 1 January .............................  76.10   
 15 May .............................  80.10   
 18 September ...................  82.90   
    

Adult Males and Females— 
(Note:  As of 15 February 1976 the Adult Minimum Wage rate applied equally  to both males and females). 

Date of Operation (a) Amount ($) 

1976— 15 February ................................................................ 88.20 
 1 April ..................................................................... 93.20 
 15 May .................................................................... 96.00 
 15 August ................................................................ 98.50 
 22 November........................................................... 100.70 
1977— 31 March .................................................................... 106.40 
 24 May .................................................................... 108.40 
 22 August ................................................................ 110.60 
 12 December ........................................................... 112.30 
1978— 28 February 114.00 
 7 June ...................................................................... 115.50 
 12 December ........................................................... 120.10 
1979— 27 June ....................................................................... 123.90 
1980— 4 January .................................................................... 129.50 
 14 July..................................................................... 134.90 
1981— 9 January .................................................................... 139.90 
 7 May ...................................................................... 144.90 
1983— 6 October.................................................................... 151.10 
1984— 6 April ........................................................................ 157.30 
1985— 6 April ........................................................................ 161.38 
1985— 4 November................................................................ 167.50 
1986—23 July (e).................................................................... 171.37 
1997— 22 April (d) ................................................................ 359.40 
1998— 29 April (d) ................................................................ 373.40 
1999— 29 April (d) ................................................................ 385.40 
2000— 1 May (d) ................................................................... 400.40 
2001— 2 May (d) ................................................................... 413.40 
2002— 9 May (d) ................................................................... 431.40 
2003— 6 May (d) ................................................................... 448.40 
2004— 5 May  (d) .................................................................. 467.40 
2005— 7 June (d) ................................................................... 484.40 

Federal Minimum Wage set by The Australian Fair Pay Commission under S. 20 of The Workplace Relations Act 1996, as 
amended by The Workplace Relations Amendment (Work Choices) Act 2005 (WR Act) (wef: 1/12/2006). 

Date of Operation Amount of Increase  
Per Week ($) 

Hourly Rate ($) 
(Rounded to nearest cent) Amount ($) 

2006 – 1 December..................................  27.36 13.47 511.76 
2007 – 1 October .....................................  10.26 13.74 522.02 
2008 – 1 October ......................................  21.66 14.31 543.68 
2009: There was no adjustment to the Minimum Wage 

Federal Minimum Wage set by The Australian Fair Pay Commission under The Fair Work Act 2009 and The Fair 
Work (Transitional Provisions and Consequential Amendments) Act 2009. 
2010 – 1 July ............................................  26.22 15.00 569.90 
2011 – 1 July ............................................  3.4% 15.51 589.30 
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APPENDIX III 
MINIMUM WAGE - WESTERN AUSTRALIA 

WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL 
AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION. 

Table 1 = Minimum Weekly Rates of Pay for adult workers under appropriate Awards and Industrial Agreements. 
Table 2 = Minimum Weekly Rates of Pay for all state adult employees under the Minimum Conditions of Employment 

Act 1993. 

TABLE 1 

W.A.I.G. 
Reference Date of Operation 

Amount of 
Increase 

$ 

Males 
$ 

Amount of 
Increase 

Females 
$ 

Vol Page 
26th October, 1970 — 49.00 — — 50 825 
26th October, 1971 2.50 51.50 — — 51 1029 
26th June, 1972 2.00 53.50 — — 52 445 
8th June, 1973 3.50 57.00 — — 53 595 
17th September, 1973 4.50 61.50 — — 53 1081 
31st May, 1974 7.50 69.00 — 57.90 54 411 
1st May, 1975 13.50 82.50 14.20 72.10 55 535 
30th June, 1975 — 82.50 8.00 80.10 55 535 
15th May, 1976 11.70 94.20 10.40 91.50 56 788 
15th August, 1976 (a) 3.20 97.40 3.10 94.60 56 1131 
15th November, 1976 (a) 2.40 99.80 2.40 97.00 56 1789 
15th February, 1977 (a) 6.60 106.40 6.60 103.60 57 7 
15th May, 1977 (a) 2.40 108.80 2.40 106.00 57 7 
15th August, 1977 (a) 2.60 111.40 2.60 108.60 57 7 
29th December, 1977 2.70 114.10 2.60 111.20 58 111 
28th February, 1978 2.80 116.90 2.80 114.00 58 471 
7th June, 1978 1.40 118.30 1.50 115.50 58 927 
12th December, 1978 4.70 123.00 4.60 120.10 59 7 
27th June, 1979 3.90 126.90 3.80 123.90 59 1009 
4th January, 1980 5.70 132.60 5.60 129.50 60 281 
14th July, 1980 5.60 138.20 5.40 134.90 60 1327 
9th January, 1981 5.10 143.30 5.00 139.90 61 153 
7th May, 1981 5.20 148.50 5.00 144.90 61 847 

Note: The Commission in Court Session announced that one minimum wage for adult employees regardless of sex should apply from 16th 
November 1981. 

16th November, 1981 2.70 151.20 6.30 151.20 61 1894 
 

W.A.I.G. 
Reference Date of Operation Amount of Increase 

$ 
Adult Males & Females 

$ Vol. Page 
7th February, 1983 18.60 169.80 63 379 
6th October, 1983 12.60 182.40 63 2207 
6th April, 1984 7.50 189.90 64 847 
6th April, 1985 4.90 194.80 65 657 
4th November, 1985 7.40 202.20 66 4, 

136 
1st July, 1986 4.70 206.90 66 1139 
10th March, 1987 10.00 216.90 67 435 
5th February, 1988 6.00 222.90 68 949 
9th September, 1988 6.70 229.60 68 2412 
1st October, 1989 19.20 248.80 69 2913 
24th September, 1991 20.00 268.80 71 2748 
30th November, 1992 6.70 275.50 73  4 
14th November, 1997 83.90 359.40 77 3177 
12th June, 1998 (b) 14.00 373.40 78 2579 
1st August 1999 12.00 385.40 79 1847 
1st August 2000 15.00 400.40 80 3379 
1st August 2001 13.00 413.40 81 1721 
1st August 2002 18.00 431.40 82 1369 
5th June 2003 17.00 448.40 83 1899 
4th  June 2004 19.00 467.40 84 1521 
7th July 2005 17.00 484.40 85 2083 
7th July 2006 20.00 504.40 86 1631 

Editor’s Notes: (a) Declaration by Commission - No General Order issued.  Amendments to be made on application by parties. 
(b) Statement of Principles - Amendment to be made on application of Parties 
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TABLE 1—continued 

W.A.I.G. 
Reference Date of Operation Amount of Increase 

$ 
Adult Males & Females 

$ Vol. Page 
1st  July 2007 24.00 528.40 87 1487 
1st  July 2008 29.00 557.40 88 773 
1st  October 2009 12.30 569.70 89 735 
1st  July 2010 17.50 587.20 90 568 

TABLE 2 
 

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER  
THE MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993. 

 
Note: As of 1st December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour 

Relations under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian Government 
Gazette and applies to all employees in the State. 

G.G. 
Reference 

 Amount of Increase 
$ 

Adult Males & Females 
$ 

Date Page 
3rd December, 1993 — 275.50 3/12/93 6464 
29th August, 1994 25.60 301.10 29/8/94 4465 
29th September, 1995 16.00 317.10 29/9/95 4697 
29th  October, 1996 14.90 332.00 29/10/96 5753 
10th November, 1997 3.00 335.00 10/11/97 6203 
7th December, 1998 11.70 346.70 7/12/98 6545 
1999: There was no adjustment to the Minimum Wage 
1st March, 2000 21.30 368.00 1/3/00 1007 
22nd March, 2001 32.40 400.40 22/3/01 1475 
29th April 2002 13.40 413.40 29/4/02 2181 

Note: As of 1st August 2002 the setting of the Minimum Weekly Rates of Pay under the Minimum Conditions of Employment Act, 1993 
became the responsibility of the Commission in Court Session by virtue of the Labour Relations Reform Act 2002 No. 20 of 2002. 

W.A.I.G. 
Reference Date of Operation Amount of Increase 

$ 
Adult Males & Females 

$ Vol Page 
1st August, 2002 18.00 431.40 82 1369 
5th  June 2003 17.00 448.40 83 1899 
4th  June 2004 19.00 467.40 84 1521 
7th July 2005 17.00 484.40 85 2083 
1st September 2006 20.00 504.40 86 2683 
1st  July 2007 24.00 528.40 87 1487 
1st  July 2008 29.00 557.40 88 773 
1st  October 2009 12.30 569.70 89 735 
1st  July 2010 17.50 587.20 90 568 
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GENERAL ORDERS OF THE COMMISSION† 

1975-79 Industrial Arbitration Act 1912-1973 Section 94A 
1979        Industrial Relations Act 1979 Part II Division 3 
Editors Note:  For information as to Awards and Agreements varied by each General Order refer to relevant Schedules. 

 

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation 
Amendment Act 1997. 

* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders until 
November 1975.  (Act amended by No. 81 of 1975) 
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Date 
Delivered 

Description/ 
Commentary Increase Date of 

Operation 
Order 

Number 
Reference 

Vol. Page 
1/7/75* Applications by various unions to amend awards to 

provide for Wage Indexation or for related matters.  
Total wage rates to be increased in accordance with 
the CPI for the June, September & December quarters 
1975 

3.6% 

3.5% 

6.4% 

15/5/75 

15/8/75 

15/2/76 

 55 803 

14/5/76 General Order S.94A—Wage Indexation Interim 
Order 

3% 15/5/76 62/76 56 679 

29/4/76 Judgment   - 56 787 

20/8/76  Wage Indexation—Principles & Operation of   - 56 1131 

30/8/76 General Order S.94A - Wage Indexation –  

Final Order - 

$2.50 up to 
$166.00 

1.5% above 
$166.00 

15/8/76 62/76 56 1255 

 Agreements—Industrial - Amendments or variation of    62(123)/76 56 1259 

 Awards - Amendment of   62(70)/76 56 1264 

7/12/76 Wage Indexation—Principles & Operation of   - 56 1789 

7/12/76 General Order S.94A—Wage Indexation. 

 

2.2%  ordinary 
rates 

2.2%  extended for 
all purposes 

15/11/76 

 

6/12/76 

488/76 

 

488/76 

57 

 

57 

7 

 

7 

 Total wage rates increased by the amount of increase 
of the state minimum wage for adult males in a/c with 
the CPI. 

 

$6.60 

$2.40 

$2.60 

 

15/2/77 

15/5/77 

15/8/77 

   

29/12/77  General Order S.94A—Wage Indexation Order $2.10 or 1.5% 
whichever is the 
greater 

  

  (Junior 1.5% only) 29/12/77 821/77 58 111 
27/1/78 General Order S.94A—Long Service Leave Order 

(Long Service Leave Conditions set out in schedule at 
58 WAIG 1) 
(Note:  Repealed by the Long Service Leave Act 1958 
(WA) with effect from 14/7/2006.  Refer to Notice 
published in the WAIG at Vol. 87—Part 1, Subpart 1 
at page 1). 

 1/1/78 8/78 58 116 

16/3/78 General Order S.94A—Wage Indexation of $2.60 1.5% up to max 
1.5% to max 
20c p/h 
1.5% shift 

28/2/78 37/78 58 471 

15/6/78 General Order S.94A—Wage Indexation 1.3% flat 7/6/78 203/78 58 927 
22/12/78  General Order S.94A—Wage Indexation 4% 12/12/78 486 & 

585/78 
59 7 

6/6/79 General order S.94A—Wage Indexation 3.2% 27/7/79 44 & 
131/79 

59 1009 

10/1/80 General Order S.94A—Wage Indexation 4.5% 4/1/80 381 & 
434/79 

60 281 

15/6/80 General Order—S.50 District & Location Allowances - 26/7/80 294/77 
319-321/77 
529/79 

60 1141 

21/7/80 General Order under Section 51(2) of the 1A Act, 
1979 relating to wage indexation 

4.2% 14/7/80 419/80  60 1327 

15/1/81 General Order S.51 (2)—Wage Indexation  3.7% 9/1/81 19/81 61 153 
4/5/81  General Order S.51 (2)—Wage Indexation Interim 

Order 
3.6% 7/6/81 286/81 61 847 

3/7/81  Final Order     61 1039 
18/8/81 General Order S.50—Location Allowances  1/7/81 452/81 61 1661 
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Date 
Delivered 

Description/ 
Commentary Increase Date of 

Operation 
Order 

Number 
Reference 

Vol. Page 
8/12/81 General Order S.50 (2)—Wage Indexation (Junior 

wages proportionate) 
$6.30 16/11/81 612/81 61 1894 

14/12/81 General Order S.50 (2)—"Government Employees  
Service and Supplementary Payments Order" 

 28/9/81 and 
16/11/81 

715/81 62 131 

30/4/82 General Order—Variation of Order No. 715/81 "Govt 
Employees Service & Supplementary Payments 
Order" 

 8/1/82 269/82 62 904 

4/8/82  General Order S.50—Interim Order - Location 
Allowances 

 1/7/82 437/82 62 2359 

15/11/82 General Order S.50(2)—"Govt Employees Service 
and Supplementary Payments Order" amended & 
consolidated 

 28/9/81 and 
16/11/81 

764/82 62 2924 

26/1/83 General Order—Part II - Division 3 - Restraint on 
Remuneration 

 26/1/83 (to 
30/6/83) (& 
thereafter 
until varied or 
rescinded) 

1/83 63 257 

4/2/83  General Order S.50(2)—Minimum wage due to 
salaries and wages freeze Act 1982 - No Application 
to Public Sector Employees 

  7/2/83 534/82 63 379 

1/11/83 State Review of National Wage Decision, 1983 
Minimum Wage-Interim. Order. 

(Note: Order contains cancellation of Order 1 of 83-
Restraint on Increases in Remuneration) 

4.3% 6/10/83 461/83 63 2207 

28/12/83 Correction to Order   461/83 63 2496 

2/3/84  Final Order   461/83 64 407 

9/12/83 General Order S.50—Location Allowances in Private 
Awards 

 5/12/83 291/83 64 5 

13/4/84 General Order S.51—State Review of National Wage 
Decision, April 1984 Minimum Wage 

4.1%  6/4/84 104/84 64 847 

29/2/84 General Order S.50(2)—Closure of Business on April 
24, 1984 

 24/4/84 141/84 64 261 

6/7/84  General Order S.50—Location Allowances in Private 
Sector Awards 

 1/7/84 477/84 64 1235 

26/11/84  General Order Closure of Business on 24th & 31st 
December, 1984 

 24/12/84 

31/12/84 

1008/84 64 2123 

10/4/85 General Order State Review of National Wage 
Decision 1985 Minimum Wage 

2.6% 6/4/85 104/85 65 657 

26/6/85 General Order S.50—Location Allowances in Private 
Sec. Awards 

 1/7/85 397/85 65 1349 

4/7/85  General Order S.50—Junior Employees and 
Apprentices Order Re: Reduction of Rates of Pay in 
Private Industry Awards 

 4/7/85 69/85 65 1331 

27/11/85  Interim Order (Tin Mining Ind Adj Sine Die) 461/83.  
State Review of National Wage Dec.1985 Minimum 
Wage 

3.8% 4/11/85 821/85 66 4 

20/12/85 Order to Vary By Adding Tin Mining Award 14/71 to 
Schedule 

 4/11/85 821/85 66 135 

16/12/85  General Order—Part II Division 3 - State Government 
Wages Employees - Long Service Leave Conditions 

 1/1/86  763/82 66 319 

23/7/86 State Review of National Wage Decision 1986—
Minimum Wage, (incorporating Superannuation by 
individual application) 

2.3% 1/7/86 261/86 66 1139 

19/6/86 General Order S.50—Location Allowances in Private 
Sector Awards 

 1/7/86 409/86 66 1149 

18/3/87 State Review of National Wage Decision—Claim re 
Exclusion from Schedule 

 1/7/86  261/86 67 762 

25/3/87 State Review of National Wage Decision 1986—
Minimum Wage Second Tier 

$10 plus 4% 10/3/87 1195/86 67 435 

3/4/87 General Order Varying Awards Affected by State 
Review of National Wage Decision—Standardisation 
of Rents. 

 15/4/87 549, 555, 
557, 559, 
561, 587 
T5 and 
PSA 40/86 

67 776 

17/6/87 General Order S.50—Location Allowances in Private 
Sector Awards 

 1/7/87  603/87 67 1094 
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Date 

Delivered 
Description/ 
Commentary Increase Date of 

Operation 
Order 

Number 
Reference 

Vol. Page 
24/3/88 State Review of National Wage Decision 1988—

Minimum Wage 
6.00 5/2/88  1406/87 68 949 

31/12/87 General Order S.50—Location Allowances in Private 
Sector Awards. 

 1/12/88 1353/87 68 996 

16/12/87 General Order S.50—Cancellation of General Order 
No. 69 of 1985. 

 16/12/87 1333/87 68 385 

16/6/88 General Order S.50—Location Allowance in 
Government Awards 

 1/1/88  1258/87 & 

C176/88 

68 1681 

24/6/88 General Order S.50—Location Allowance in Private 
Awards 

 1/7/88  517/88 68 1686 

8/9/88  General Order S.50—Variation of Order No. 764/82 
"Government Employees Service & Supplementary 
Payments Order" 

 4/12/87 180/88 68 2411 

9/9/88  State Review of National Wage Decision 1988 - 
Minimum Wage 

3% and $10.00 

(structural 
efficiency) 

14/9/88 730/88 68 2412 

17/1/89 General Order S.50—Variation of General Order 730 
of 1988 - Increase in minimum weekly rate for 
trainees under Australian Traineeship System 

To $104.60 and 

$3.75 per week 

17/1/89 and 
17/7/89 

1703/88 69 985 

3/2/89  General Order S.50—Western Australian Government 
Employees Redeployment, Retraining & Redundancy 
General Order 

 17/1/89 1329/88 69 517 

1383 

29/5/89 General Order S.50—Variation of Location 
Allowances in Government Awards to account for 
Consumer Price Index increase 

7.74% 1/1/89 278/89 69 2297 

5/9/89  Correction to Order No. 278/89—Location 
Allowances 

 1/1/89  278/89 69 2840 

8/9/89  State Review of National Wage Decision - Minimum 
Wage 

$10.00, $12.50 

and $15.00 or 

3% depending 

on skill level 

1/10/89 

(Minimum 

Wage) 

1940/89 69 2913 

14/8/89 General Order S.50—Variation of Order No. 517/88 
Location Allowances in Private Awards 

 1/7/89 834/89 69 3217 

1/11/89 General Order S.50—Minimum Conditions for 
Annual Leave for Non-Award or Agreement covered 
employees 

 7/11/89 398/88 69 3487 

31/7/90 General Order S.50—Location Allowances in Private 
Awards 

 1/7/90 778/1990 

& 1065/90 

70 2995 

3/8/90 General Order S.50—Variation and consolidation of 
Order No. 398/88—Minimum Conditions for Annual 
Leave for Non-Award or Agreement covered 
employees—Conditions for real estate sales 
representatives 

 3/8/90 450/90 70 2998 

16/4/91 General Order S.50—District Allowances in 
Government Awards 

7.78% 1/1/90 241/91 71 2007 

16/4/91 General Order S.50—District Allowances in 
Government Awards 

7.42% 1/1/91 280/91 71 2007 

17/6/91 State Review of National Wage Decision 2.5%   - 704/91 71 1723 

24/9/91 State Review of National Wage Decision—Variation 
to General Order 704/91—Minimum Wage 

$20 24/9/91 

(Minimum 

Wage) 

1309 & 

1310/91 

71 2748 

8/10/91 S.50 General Order—Variation to General Order 
1065/1990—Location Allowances in Private Awards 

 - 1/7/91 1049/91 71 2753 

31/1/92 State Review of National Wage Decision - Variation 
to General Order 1309 & 1310/91 and insertion of 
clause, "State Wage Principles", into all awards and 
agreements 

 31/1/92 1752/91 72 191 

30/10/92 General Order S.50—Location Allowances in Private 
Sector Awards—General Order No. 1041/91 
rescinded 

 1/7/92 except 
the Building 
Trades 
(Construction) 
Award -
26/10/92 

851/92 72 2498 

30/11/92 General Order S.50—Adult Minimum Wage - 
Paragraph (2) of General Order No. 1309 & 
1310/91rescinded 

2.5% 30/11/92 415A/92 73 4 
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Operation 
Order 

Number 
Reference 

Vol. Page 
11/1/93 General Order S.50—Variation and Consolidation of 

Order No. 1329/88 - Western Australian Government 
Employees Redeployment, Retraining and 
Redundancy General Order 

 11/1/93 1465/92 73 215 

14/7/93 General Order S.50—Location Allowances in Private 
Awards - General Order No. 851/92 rescinded 

1% 1/7/93 943/93 73 1989 

26/10/93 General Order S.50—Variation to Western Australian 
Government Employees Redeployment, Retraining 
and Redundancy General Order No. 1329/88 to 
include Printing (Government) Award, 1990 

 26/10/93 820/1993 73 3307 

14/12/93 General Order S.50—Order No. 764/1982 
"Government Employees Service and Supplementary 
Payments Order" rescinded 

 7/12/93 1325/1993 74 1 

24/12/93 State Review of National Wage Decision—State 
Wage Principles December 1993—Insertion of clause 
into all Awards and Industrial Agreements 

$8.00 24/12/93 1457/1993 74 198 

12/11/93 General Order S.50—Variation and Consolidation of 
Order No. 1329/88—Western Australian Government 
Employees Redeployment, Retraining and 
Redundancy General Order 

 12/11/93 1059/1993 74 552 

5/7/94 General Order S.50—Location Allowances in Private 
Awards—General Order No. 943/93 rescinded 

 5/7/94 714/1994 74 1869 

30/12/94 State Review of National Wage Decision—Variation 
to General Order No. 1457/1993 - Statement of 
Principles December 1994 - Insertion of clause into all 
Awards and Industrial Agreements 

$8.00 30/12/94 985/94 75 23 

3/7/95 General Order S.50—Location Allowances in  Private 
Awards—General Order No. 714/1994 rescinded 

 3/7/95 641/95 75 2125 

14/3/96 State Review of National Wage Decision—Variation 
to General Order No. 985/1994—Statement of 
Principles March 1996—Insertion of clause into all 
Awards and Industrial Agreements covering more 
than one enterprise 

$8.00 14/3/96 1164/95 76 911 

15/7/96 Review and Variations of Awards, Industrial 
Agreements and Orders - Industrial Relations 
Legislation Amendment and Repeal Act 1995—
Resolution of Disputes Requirement 

 16/8/96 693/96 76 2768 

15/7/96 Review and Variation of Awards, Industrial 
Agreements and Orders - Industrial Relations 
Legislation Amendment and Repeal Act 1995—
Inspection of Records Requirements 

 16/7/96 694/96 76 2789 

7/8/96 State Review of National Wage Decision - Variation 
to General Order No. 1164/1995—Statement of 
Principles August 1996 - Insertion of clause into all 
Awards and Industrial Agreements covering more 
than one enterprise 

$8.00 7/8/96 915/96 76 3368 

9/8/96 General Order S.50—Location Allowances in Private 
Awards—General Order No. 641/1995 rescinded 

 1/7/96 911/96 76 3365 

18/9/97 General Order S.50—Location Allowances in Private 
Awards—General Order No. 911/1996 rescinded 

 1/7/97 1400/97 77 2547 

20/10/97 State Review of National Wage Decision—Variation 
to General Order No. 915/1996—Statement of 
Principles November 1997, Adult Minimum Wage, 
Insertion of clause into all Awards and Industrial 
Agreements covering more than one enterprise 

$10.00 14/11/97 940/97 77 3177 

22/11/97 Review and Variation of Awards, Industrial 
Agreements and Orders—S.32, Labour Relations 
Legislation Amendment Act 1997 – Resolution of 
Disputes Requirements. 

 22/11/97 2053/97 77 3079 

22/11/97 Review and Variation of Awards, Industrial 
Agreements and Orders—S.32 (2) & (3), Labour 
Relations Legislation Amendment Act 1997—Right 
of Entry 

 22/11/97 2053/97 77 3138 

16/4/98 Review and Variation of Awards, Industrial 
Agreements and Orders—S.34, Labour Relations 
Legislation Amendment Act 1997—Inspection of 
Records Requirements 

 16/4/98 491/98 77 1471 

16/4/98 Correction - Review and Variations of Awards, 
Industrial Agreements and—S.32, Labour Relations 
Legislation Amendment Act 1997—Resolution of 
Disputes Requirements. 

 16/4/98 2053/97 78 1563 
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12/6/98 State Review of National Wage Decision - 

Cancellation of General Order No. 940/97—Statement 
of Principles-June 1998—Cancellation and insertion 
of clause into all awards and industrial agreements 
covering more than one enterprise -Adult Minimum 
Wage. 

$10.00, $12.00 or 
$14.00 depending 
on award rate. 

12/6/98 757/98 78 2579 

26/6/98 Review and Variation of Awards, Industrial 
Agreements and Orders—S.13 (6), Industrial 
Relations Legislation Amendment and Repeal Act 
1995 - Superannuation Requirements 

 26/6/98 599/98 78 2559 

17/7/98 General Order S.50—Location Allowances in Private 
Awards—General Order No. 1400/1997 rescinded 

 1/7/98 975/98 78 2999 

28/6/99 General Order S.50—Location Allowances in Private 
Awards—General Order No. 975/1998 replaced & 
rescinded 

 1/7/99 690/99 79 1843 

6/7/99 General Order S.51—State Review of National Wage 
Decision—Cancellation of General Order No. 757/98 
(dated 12/6/98)—1A - Statement of Principles June 
(Deleted)—Arrangement Clause and 1B—Minimum 
Adult Award Wage or Minimum Adult Wage 
Clause/provision varied—“rates of pay provisions” 
varied by Arbitrated Safety Net Adjustment 

$10.00 or $12.00 
depending on 
award rate. 

1/8/99 609/99 79 1847 

17/7/00 General Order S.51—State Review of National Wage 
Decision—Cancellation of General Order No. 609/99 
(dated 6/7/99)—IB – Minimum Adult Award Wage or 
Minimum Adult Wage Clause/Provision (Varied), 
“rates of pay provisions” varied by Arbitrated Safety 
Net Adjustment, Previous ASNA Provisions 
incorporated into the Awards be varied 

$15.00 1/8/00 654/00 80 3379 

1/8/00 General Order S.50—Location Allowances in Private 
Awards—General Order No. 690/1999 replaced & 
rescinded 

 1/8/00 1050/00 80 3153 

25/6/01 General Order S.50—Location Allowances in Private 
Awards—General Order No. 1050/2000 replaced & 
rescinded 

 1/7/01 718/01 81 1559 

25/7/01 General Order S.51—State Review of National Wage 
Decision—Cancels General Order No. 654/2000 
(dated 11/5/00), Statement of Principles (replaced), 
“rates of pay” varied by Arbitrated Safety Net 
Adjustment, Minimum Adult Wage (varied)) 

$13.00, $15.00 

or $17.00 
depending 

on award rate. 

1/8/01 752/01 81 1721 

21/6/02 General Order S.50—Location Allowances in Private 
Awards—General Order No. 718/2001 replaced & 
rescinded 

 1/7/02 686/02 82 1185 

22/7/02 General Order S.51—State Review of National Wage 
Decision—Cancels General Order No. 752/2001 
(dated 25/7/01), Statement of Principles (replaced), 
“rates of pay” varied by Arbitrated Safety Net 
Adjustment, IB—Minimum Adult Award Wage or 
Minimum Adult Wage Clause/Provision (varied), or 
text relating to the Minimum Adult Award Wage 
which are not identical to that in the awards with 
Clause 1B—Minimum Adult Award Wage (varied) to 
establish the Minimum Adult Award Wage for full-
time employees 

$18.00 1/8/02 797/02 82 1369 

05/06/03 General Order Section 51—State Wage Decision—
Cancels General Order No. 797/2002, Statement of 
Principles (replaced), “rates of pay” varied by 
Arbitrated Safety Net Adjustment, 1B - Minimum 
Adult Award Wage (varied), Provision for Minimum 
Weekly Wage for Adult Employees deleted and 
replaced with text for the Adult Minimum Award 
Wage 

$15.00 

$17.00 

depending on 
award rate. 

05/06/03 569/03 83 1899 

30/06/03 General Order S.50—Location Allowances in Private 
Awards –General Order No. 686/2002 replaced and 
rescinded 

 01/07/03 570/03 83 1657 

28/10/03 General Order S.50(2) – Varied General Order No. 
569/2003 insofar as it relates to setting a minimum 
weekly wage rate in Awards for apprentices 21 years 
of age or over, by deleting the new sub-clause (9) in 
Clause 1B – Minimum Adult Award Wage (or another 
clause containing text identical to that said clause) and 
inserting in lieu thereof sub-clause (9) Adult 
Apprentices 

$285.00 

$315.00 

$406.70 

1/11/03 

31/01/04 

30/04/04 

1197/03 83 3537 
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03/06/04 General Order No. 570/2004 (Section 51 – State 

Review of National Wage Decision—Rescinded 
General Order No. 569/2003 (dated 5/6/03), Statement 
of Principles (replaced), “rates of pay” varied by 
Arbitrated Safety Net Adjustment, Minimum Adult 
Award Wage Clause/Provision (varied), Statutory 
Minimum Wage for employees 21 years of age or 
over who are not apprentices or trainees and 
Minimum Weekly Rates of Pay for apprentices and 
trainees under the Minimum Conditions of 
Employment Act, 1993 

$19.00 

 

04/06/04 

 

570/04 

 

84 

 

1521 

 

30/06/04 General Order S.50—Location Allowances in Private 
Awards –General Order No. 570/2003 replaced and 
rescinded 

 01/07/04 696/04 84 2145 

01/06/05 General Order  S.50(2)—Termination of 
Employment, Introduction of Change and 
Redundancy 

 01/08/05 784/2004 85 1667 

24/06/05 General Order S.50—Location Allowances in Private 
Awards –General Order No. 696/2004 replaced and 
rescinded 

 01/07/05 458/2005 85 1893 

04/07/05 General Order —Section 51 – State Review of 
National Wage Decision—Rescinded General Order 
No. 570/2004 dated 3/6/04, Arbitrated Safety Net 
Adjustment – Minimum Adult Award Wage and 
Statement of Principles – June 2005 – Statutory 
Minimum Wage and Minimum Weekly Wage Rates 
for Apprentices and Trainees under the Minimum 
Conditions of Employment Act, 1993 

$17.00 07/07/05 576/2005 85 2083 

4/7/06 General Order — Section 51 – State Review of 
National Wage Decision – Rescinded General Order 
No. 576/2005 dated 4/7/05, Statement of Principles 
(replaced), “rates of pay” varied by Arbitrated Safety 
Net Adjustment, Minimum Adult Award Wage 
Clause or Provision (varied)) 

$20.00 07/07/06 957/2005 86 1631 

6/7/06 General Order S.50—Location Allowances in Private 
Awards –General Order No. 696/2004 replaced and 
rescinded 

 01/07/06 59/2006 86 1471 

24/08/06 General Order—State Wage Order—Section 50A(1)A 
of the Act (Other Than For Adult Apprentice Rates) 
under the Minimum Conditions of Employment Act, 
1993—Rescinded General Order No. 576/2005 dated 
4/7/05) 

$20.00 01/09/06 ApplA 
66/2006 

86 2683 

17/10/06 General Order—State Wage Order—Section 50A(1)A 
of the Act (For Adult Apprentice Minimum Wage 
Only) under the Minimum Conditions of Employment 
Act, 1993—Rescinded General Order No. 576/2005 
dated 4/7/05) 

$300.00 
$350.00 
$400.00 
$448.65 

01/11/06 
01/02/07 
01/05/07 
01/07/07 

ApplB 
66/2006 

86 3129 

18/04/07 General Order S.50(2)—Wages Structures for School-
based and part-time apprentices 

 18/04/07 158/2006 87 733 

20/06/07 General Order - Section 50A – State Wage Order – 
rescinded General Orders Appl 957/2005, ApplA & 
ApplB 66/2006, Statement of Principles – July 2006 
(replaced), “rates of pay” varied by Arbitrated Safety Net 
Adjustment, Minimum Adult Award Wage Clause or 
Provision (varied)) 

$24.00 1/7/07 1/2007 87 1487 

26/07/07 General Order S.50—Location Allowances in Private 
Awards – General Order No. 59/2006 replaced and 
rescinded 

 01/07/07 53/2007 87 2435 

27/05/08 Section 50(3) and (4) - General Order re Minimum 
Award Wages in some Awards 

 27/05/08 16/2008 88 513 

17/06/08 2008 State Wage Order pursuant to Section 50A of 
the Act– Rescinded General Order No. APPL 1/2007 
((2007) 87 WAIG 1504) 

$29.00 01/07/08 115/2007 88 773 

08/07/08 General Order S.50—Location Allowances in Private 
Awards –General Order No. 53/2007 replaced and 
rescinded 

 01/07/08 9/2008 88 689 

23/06/09 2009 State Wage Order pursuant to Section 50A of 
the Act– Rescinded General Order No. APPL 
115/2007 ((2008) 88 WAIG 782) 

$12.30 01/10/09 1/2009 89 735 
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29/06/09 General Order S.50—Location Allowances in Private 

Awards –General Order No. 9/2008 replaced and 
rescinded 

 01/07/09 24/2009 89 729 

16/06/10 2010 State Wage Order pursuant to Section 50A of 
the Act– Rescinded General Order No. APPL 1/2009 
((2009) 89 WAIG 747) 

$17.50 01/07/10 2/2010 90 568 

23/06/10 General Order S.50—Location Allowances in Private 
Awards –General Order No. 24/2009 replaced and 
rescinded 

 01/07/10 117/2010 90 561 

 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
 

APPENDIX V 
 

INDUSTRIAL ARBITRATION ACT - AWARDS IN FORCE 
INDUSTRIAL RELATIONS ACT (as from 1/3/85) 

The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of 
Award, date of delivery and a reference to "Industrial Gazette" where reported therein. 
 
EDITOR’S NOTE  (1) Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI 

(2) Awards of the Railway Classification Board are shown in Appendix XIII. 
(3) Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award, the award 

shall, subject to any variation made under this Act, continue in force until a new award in substitution for that award has been made.  
(See s.37(4) I.A. Act 1979) and I.R. Act 1979) 

(4) For Awards affected by orders made under Sections 23 and 44 (I.R. Act 1979) see Appendix IX. 
(5) Consent awards are marked by an asterisk. 
(6) On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed. 
(7) For all amendments, references to cancelled or replaced awards prior to Vol. 90, see Appendix V, Vol. 89, Part 2. 
(8) All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 

 
 Title Area Date of No. of Date   Reference 
  Governed Operation Award Delivered    Vol.  Page 
 

 

Note:- For details of the 2010 indexed wage rates, see Vol. 90 Part 2 Sub-parts 2 - 4 at pages 743 - 1420.  (Reasons for Decision and General Order published 
in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 

(14) 

Aboriginal Communities and Whole of State 27 Mar., 2011 – 26 Mar., 2012.......................................................................  A 1/2011 24/03/11 91 476 
Organisations (Western  
Australia) Interim Award 2011 
 
Aboriginal Medical Whole of State 8 February 1988..............................................................................................  A26/1987 8/2/88 68 387 
Services Employees' (For previous Amended - 
Award amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied)) .................................................................................     743 
 
ACTIV Foundation  Whole of State 1 Jan., 1981 to 31 Dec., 1981.........................................................................  13/1977 4/5/81 61 647 
(Salaried Officers)  (For previous Amended - 
Award.  (Was previously amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
called Slow Learning Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Children's Group    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
(Salaried Officers)    or Provisions (varied)) .................................................................................     747 
Award) 
 
Aerated Water and Whole of State 2 May, 1975 to 1 May, 1976 ..........................................................................  10/1975 2/5/75 55 548 
Cordial Manufac- (For previous Amended - 
turing Award amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     750 
 
Aged and Disabled Whole of State 20 Nov., 1987 to 19 Nov., 1988.....................................................................  A6/1987 23/10/87 67 2243 
Persons Hostels (For previous Amended - 
Award, 1987 amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
(Replaced Hostel Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Workers (Aged and  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Disabled Persons    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Hostels) Award    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
No. R5/1976    or Provisions (varied))..................................................................................     753 
 
Air Conditioning and Whole of State 25 July, 1979 to 24 Jan., 1980........................................................................  R10/1979 25/7/79 59 1015 
Refrigeration Construc- (For previous Amended - 
tion and Servicing) amendments, see  Order No. 57/2009 (Overtime, Special Rates and Provisions, Wages) .........  … 21/01/10 90 92 
Award Vol. 89, Part 2) General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     754 
  Order 120/2011 (Overtime, Special Rates and Provisions, Wages) ..............  … 9/05/11 91 912 
 
Alcoa Long Service Workers employed  18 Aug., 1980 .................................................................................................  12/1980 18/8/80 60 1342 
Leave Conditions by Alcoa of 
Award.  (For previous Australia (Ltd.) 
Amendments, see Alcoa (Bunbury) 
Vol. 89, Part 2) Pty. Ltd. 
 
Ambulance Service Whole of State 13 March, 1969 to 12 March, 1971................................................................  50/1968 13/3/69 49 171 
Employees’ Award, 1969  Amended -  
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     757 
 
Animal Welfare Whole of State 19 Nov., 1968 to 18 Nov., 1969.....................................................................  8/1968 19/11/68 48 665 
Industry Award  Amended -  
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see  Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     759 
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Note:- For details of the 2010 indexed wage rates, see Vol. 90 Part 2 Sub-parts 2 - 4 at pages 743 - 1420.  (Reasons for Decision and General Order published 
in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(15) 

Artworkers Award State of W.A.  9 May, 1990 to 8 May, 1991........................................................................... A30/1987 23/5/90 70 1696 
(For previous amend-  Amended - 
ments, see Vol. 89, Part 2)  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    762 
 
Australian Workers State of W.A.  6 Dec, 2004 to 5 June 2005............................................................................. A4/2004 6/12/04 85 177 
Union Road Main- (For previous Amended - 
tenance, Marking and amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Traffic Management Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
Award 2002 – The  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    763 
 
AWU Gold (Mining and Whole of State 20 Aug., 1993 - 19 Aug., 1995 ....................................................................... A1/1992 27/10/93 73 2941 
Processing) Award 1993  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    765 
 
A.W.U. National Whole of State 25 Oct., 1995 - 24 Oct., 1996.......................................................................... A1/1995 16/11/95 75 3181 
Training Wage (For previous Amended - 
(Agriculture) Award amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
1994 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    769 
 
Bag, Sack and Textile Radius of 15 miles 4 Nov., 1960 to 3 Nov., 1963.......................................................................... 3/1960 4/11/60 40 638 
Workers Award from G.P.O., Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    771 
 
Bakers' (Country) Award Area outside a radius 26 June, 1978 to 20 June, 1980....................................................................... R18/1977 21/6/78 58 807 
(For previous amend- of 45 kms from Amended - 
ments, see Vol. 89, G.P.O., Perth General Order No. 117/2010 (Section 50 – Location Allowances –  
Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    774 
 
Bakers' (Metropolitan) All Employers and Date of effect of the Bread Amendment Act 1987 for a period of................. A13/1987 18/5/88 68 1206 
Award.  (For previous Employees of the  eighteen months 
amendments, see Classifications Amended - 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    776 
 
Bespoke Bootmakers Radius of 15 miles 25 June, 1948 to 24 June, 1951....................................................................... 4/1946 25/6/48 28 107 
and Repairers Award from G.P.O., Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    777 
 
Breadcarters (Country) Radius of 28 miles 22 Sept., 1976 to 21 Sept., 1979 ..................................................................... 17/1975 22/9/76 56 1793 
Award 1976.  (For from G.P.O., Perth Amended - 
previous amendments,  General Order No. 117/2010 (Section 50 – Location Allowances –  
see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    779 
 
Breadcarters (Metro- Radius of 45  24 Jan., 1964 to 23 Jan., 1967......................................................................... 35/1963 24/1/64 43 1229 
politan).  (See also the kilometres from  Amended - 
Breadcarters (Country) G.P.O., Perth  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 17/1975)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(For previous amend-    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
ments, see Vol. 89, Part 2)    or Provisions (varied)) ..................................................................................    781 
 
Brick Manufacturing Whole of State 17 Oct., 1979 to 16 Oct., 1981........................................................................ R19/1979 17/10/79 59 1503 
Award 1979  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    782 
 
Brushmakers Award Radius of 15 miles 5 Sept., 1960 to 14 Sept., 1963 ....................................................................... 30/1959 15/9/60 40 659 
(For previous amend- from G.P.O., Perth Amended - 
ments, see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    784 
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(16) 

Building and Engineering Yilgarn, Coolgardie, 19 July, 1968 to July, 1969 ............................................................................  20/1968 19/7/68 48 361 
Trades (Nickel Mining Broad Arrow,  Amended - 
and Processing) Award Dundas, Phillips General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
1968.  (For previous River, East Cool-   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
amendments, see gardie, North Cool-   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
Vol. 89, Part 2) gardie, North-East   or Provisions (varied))..................................................................................     786 
 Coolgardie, Mount 
 Magnet, East  
 Murchison,  
 Murchison,  
 Yalgoo, Peak Hill and  
 Gascoyne Goldfields  
 and the area comprised 
 within the 14th to 26th  
 parallels of latitude 
 
Building Trades Award Whole of State 16 Jan. 1969 to 15 Jan. 1972 ..........................................................................  31/1966 19/12/68 48 999 
1968.  (Replaced by  (For previous Amended - 
Agreement No. 1/1978 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
insofar as it applies Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
to the University  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
of W.A.)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     813 
 
Building Trades (Cons- Whole of State 9 April, 1979 to 8 April, 1981........................................................................  R14/1978 12/4/79 59 500 
truction) Award 1987 (For previous Amended - 
(See also Appendix IX) amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     791 
 
Building Trades (Gold- Whole of State 2 Dec., 1966 to 1 Dec., 1969..........................................................................  29, 32/1965    2/12/66 46 1253 
mining Industry) Award (For previous Amended - 
(Replaced by Telfer amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Gold Mine (Production Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
and Maintenance    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
Employees) Award 1987    or Provisions (varied))..................................................................................     796 
No. A9/1987 as it 
applies to employees 
employed at Telfer 
 
Building Trades (Govern- Whole of State 16 Jan., 1969 to 15 Jan., 1972 ........................................................................  31A/1966 19/12/66 48 999 
ment) Award, 1968 (For previous Amended - 
viz., Works, Agriculture, amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Health, Lands, Trading Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Concerns, North-West, Edu-    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
cation, Industrial Develop-    or Provisions (varied))..................................................................................     797 
ment, Main Roads, Rottnest 
Island Board, State Housing 
Commission, Royal Perth  
Hospital, Princess Margaret 
Hospital) 
 
Burswood Hotel (Maintenance 
Employees') Award 1990  
No. A6/1989(R).  (Cancelled by  
Order  Nos. 12, 14, 16-17, 22-24, 
26, 28-32, 37, 39-47, 49-55, 57,  
59-67, 69-77, 80-81, 83, 88,  
90-91, 94, 100-106 and 109-112 
of 2010  [Citation No. 2010  
WAIRC 00287] dated 18/5/10 
(90WAIG518-520).  For prior 
details, see Vol. 90, Part 1) 
 
Burswood Island Resort 
(Maintenance Employees') 
Award No. A22/1986 
(Cancelled by Order  Nos. 12,  
14, 16-17, 22-24, 26, 28-32, 37, 
39-47, 49-55, 57,  59-67, 69-77, 
80-81, 83, 88, 90-91, 94, 100-106 
and 109-112 of 2010  [Citation  
No. 2010 WAIRC 00287] dated  
18/5/10 (90WAIG518-520).  For 
prior details, see Vol. 90, Part 1) 
 
Case and Boxmakers Radius of 14 miles  18 June, 1952 to 17 June, 1953 ......................................................................  48/1951 18/6/52 32 161 
Award, 1952 from G.P.O., Perth, Amended - 
(For previous excepting premises  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see occupied by Govern-   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) ment and Midland   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 Railways   or Provisions (varied))..................................................................................     816 
 
Catering Employees Whole of State 19 Nov., 1982 to 18 Nov., 1983.....................................................................  A34/1981 16/12/82 63 24 
and Tea Attendants (For previous Amended - 
(Government) Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
1982 No. A 34 of 1981 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     818 
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(17) 

Catering Employees' State of W.A. 3 October 1991................................................................................................ A5/1991 4/10/91 71 2511 
(North West Shelf 
Project) Long Service 
Leave Conditions 
State Award 1991 
 
Catering Workers' North Rankin A 5 May, 1989 .................................................................................................... A40/1987 5/5/89 69 1401 
(North Rankin A) Platform 
Long Service  
Leave Conditions  
Award 
 
Cement Tile Manufac- South-West Land 10 Feb., 1967 to 9 Feb., 1970 ......................................................................... 3/1966 10/2/67 47 66 
turing Award.  (For Division Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    819 
 
Cereal Processing Extrac- Whole of State 16 April, 1971 to 15 April, 1972 .................................................................... 26/1970 16/4/71 51 420 
ting and Manufacturing  Amended - 
Award.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    821 
 
Child Care (Lady Gowrie Premises controlled  16 Aug., 1983 to 15 Aug., 1985...................................................................... A3/1984 20/6/84 64 1096 
Child Centre) Award and operated by Lady  Amended - 
(For previous amend- Gowrie Child Centre. General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, (WA) Inc   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    823 
 
Child Care (Out of Employers and 1 Jan, 1985 ...................................................................................................... A13/1984 7/2/85 65 665 
School Care – Play- Employees provi- Amended - 
leaders) Award ding Centre-based  General Order No. 117/2010 (Section 50 – Location Allowances –  
(For previous care for school aged   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
amendments, see children outside General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2) ordinary school   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 hours and holidays   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    827 
 
Child Care (Subsidised Whole of State  27 Feb., 1986................................................................................................... A26/1985 27/2/86 66 501 
Centres) Award except Ngal-A –  Amended - 
(For previous Mothercraft General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see Home and Training   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) Centre (Inc) Jarrah   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 Road South Perth   or Provisions (varied)) ..................................................................................    830 
 
*Children's Services Workers employed 1st February 1985 for a 3 year period only..................................................... A1/1985 19/2/85 65 396 
Consent Award, 1984 by Victoria Park Amended - 
(For previous Community Child  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see Care Centre,    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) Coolbellup Day    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 Care Centre and    or Provisions (varied)) ..................................................................................    844 
 the Duncraig Day 
 Care Centre 
 
Children's Services Whole of State 6 Sept., 1990 to 5 March, 1991....................................................................... A10/1990 6/9/90 70 3591 
(Private) Award 2006  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    840 
 
Cleaners and Care- Whole of State 7 Nov., 1969 to 6 Nov., 1972.......................................................................... 12/1969 7/11/69 49 948 
takers Award, 1969 (For previous Amended - 
(Replaces Award amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
No. 17/1948 as Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
amended.)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    856 
 
Cleaners and Caretakers Whole of State 1 July, 1975 to 30 June, 1977 ......................................................................... 5/1975 30/12/75 56 57 
(Car and Caravan Parks) (For previous Amended - 
Award 1975 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    848 
 
Cleaners and Caretakers Whole of State 5 Aug., 1977 to 4 Aug., 1978.......................................................................... 32/1975 5/8/77 57 1184 
(Government) Award,  Amended - 
1975.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    849 
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(18) 

Clerks' (Accountants’ Whole of State 20 Mar., 1984 .................................................................................................  A8/1982 20/3/84 64 439 
Employees) Award 1984 excepting that  Amended - 
(For previous amend- portion of the state  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, within the 20th and    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Part 2) 26th parallel of  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 latitude and the   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 125th and 129th    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 meridian of    or Provisions (varied))..................................................................................     878 
 longitude 
 
Clerks (Bailiffs'  Whole of State 23 Jan., 1978 to Jan., 1979 .............................................................................  R19/1976 13/2/78 58 229 
Employees) Award 1978  Amended - 
(For previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
See Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     880 
 
Clerks (Commercial, State of Western 15 Dec., 1972 to 14 Dec., 1975......................................................................  14/1972 15/12/72 52 1186 
Social and Professional Australia, excluding  Amended - 
Services) Award that portion within  General Order No. 117/2010 (Section 50 – Location Allowances –  
(For previous the 26th parallel of   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
amendments, see latitude and the 125th General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2) and 129th meridian    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 of longitude   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     868 
 
Clerks’ (Control Whole of State 18 May, 1984 to 18 May, 1986 ......................................................................  A14/1981 9/5/84 64 882 
Room Operators) excepting that Amended - 
Award 1984 portion within the  General Order No. 117/2010 (Section 50 – Location Allowances –  
(For previous 20th and 26th parallels   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
amendments, see of latitude, and 125th  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2) and 129th meridian    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 of longitude   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     882 
 
Clerks’ (Credit and Whole of State 1 Jan., 1954 to 31 Dec., 1956.........................................................................  16/1952 30/11/53 33 547 
Finance Establish- excepting that  Amended - 
ments) Award portion within the General Order No. 117/2010 (Section 50 – Location Allowances –  
(For previous 20th and 26th parallels   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
amendments, see of latitude, and General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2) 125th and 129th    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 meridian of   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 longitude.   or Provisions (varied))..................................................................................     884 
 
Clerks’ (Customs and/ Whole of State 23 Dec., 1948 to 22 Dec., 1951......................................................................  47/1948 23/12/48 28 210 
or Shipping and/or excepting that portion Amended - 
Forwarding Agents) within the 20th and General Order No. 117/2010 (Section 50 – Location Allowances –  
Award.  (For previous 26th parallels of    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
amendments, see latitude, and 125th General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2) and 129th meridian    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 of longitude   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     885 
 
Clerks’ (Grain Handling) Whole of State 5 Dec., 1978 to 4 Dec., 1980..........................................................................  R34/1977 5/12/78 59 15 
Award, 1977.  (For   Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     887 
 
Clerks’ (Hotels, Motels Whole of State 23 April, 1979 to 22 April, 1981....................................................................  R7/1977 23/4/79 59 523 
and Clubs) Award 1979 excepting area within Amended - 
(For previous amend- 20th and 26th parallels General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, of latitude and 125th    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Part 2) and 129th meridian  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Longitude   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     888 
 
Clerks’ (Racing Industry That part of the State 16 Jan., 1978 to 15 July, 1979........................................................................  R22/1977 16/3/78 58 329 
- Betting) Award 1978 not occupied by Amended - 
(For previous amend- Automatic Totali- General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, sators Ltd subject    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Part 2) of Award 34/1976   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     890 
 
Clerks’ (Taxi Services) Employees in Clerical 9 April, 1970 to 8 Oct., 1970..........................................................................  14B/1968 9/4/70 50 225 
Award.  (For previous capacity in Taxi  Amended - 
amendments, see Service Industry General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     891 
 
Clerks (Timber) Award Whole of State but 22 July, 1948, to 21 July, 1951 ......................................................................  61/1947 22/7/48 28 206 
No. 61/1947 excluding those  Amended - 
(For previous amend- portions within  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, 20th and 26th    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Part 2) parallels of latitude General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 and the 125th    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 and 129th degrees   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 of longitude   or Provisions (varied))..................................................................................     876 
 
Clerks (Unions and Labor State of WA 25 Jan., 2005 to 22 Jan., 2008 ........................................................................  A10/1996 25/01/05 85 643 
Movement) Award 2004  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
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(19) 

Clerks (Unions and Labor  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Movement) Award 2004    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
—continued    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    857 
 
Clerks’ (Wholesale and Whole of State 3 June, 1948 to 2 June, 1951........................................................................... 38/1947 3/6/48 38 197 
Retail Establishments) excluding portions Amended - 
Award.  (For previous within 20th and 26th General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see parallel of latitude    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
Vol. 89, Part 2) and the 125th and  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 129th meridian of    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 Longitude   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    893 
 
Clothing Trades Award Radius of 30 miles 15 June, 1973, to 14 June, 1974...................................................................... 16/1972 15/6/73 53 602 
1973.  (For previous from G.P.O., Perth Amended - 
amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    862 
 
Club Workers Award Whole of State 7 May, 1976 to 6 May, 1977........................................................................... 12/1976 7/5/76 56 684 
(See also Appendix IX) (For previous Amended - 
 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    899 
 
Commercial Travellers Whole of State 2 April, 1979 to 1 April, 1981......................................................................... R43/1978 9/5/79 59 740 
and Sales Represen- (For previous Amended - 
tatives’ Award 1978 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    901 
 
Community Colleges Respondent Colleges 5 Feb., 1990 to 4 March, 1990........................................................................ A19/1988(R) 5/2/90 70 1209 
Award, 1990 in State of WA  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    902 
 
Community Welfare Whole of State 14 Nov., 1983 to 14 Nov., 1984...................................................................... A27/1981 14/11/83 63 2417 
Department Hostels (For previous Amended - 
Award 1983 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    905 
 
Contract Cleaners Award, Throughout State 5 Dec., 1988 to 4 Dec., 1989........................................................................... A6/1985 5/12/88 69 1441 
1986.  (For previous of W.A. Amended - 
amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    906 
 
Contract Cleaners' Whole of State 1 March, 1990 to 28 Feb., 1991...................................................................... A5/1981 22/2/90 70 1339 
(Ministry of Edu- (For previous Amended - 
cation Award 1990 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    907 
 
Contract Cleaning Whole of State 31 March, 1989 to 30 March, 1991 ................................................................ A3/1988 12/4/89 69 1450, 
(FMWU) Superan- (For previous   5/5/89 69 1756 
nuation Award 1988 amendments, see 
 Vol. 89, Part 2) 
 
Country High School Whole of State 1 Feb., 1980 to 31 Jan., 1982 .......................................................................... R 7A/1979 18/12/79 60 188 
Hostels Award, 1979  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    909 
 
Crisis Assistance, Supported Whole of State 27 Mar., 2011 – 26 Mar., 2012 ....................................................................... A2/2011 24/03/11 91 516 
Housing Industry – Western 
Australian Interim Award 2011 
 
Cultural Centre Award Whole of State 23 May, 1989 to 23 May, 1990....................................................................... A28/1988 4/8/89 69 2691 
1987.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    912 
 
*Dairy Factory Workers Whole of State 25 June, 1982 to 24 June, 1983....................................................................... A15/1982 30/7/82 62 1847 
Award, 1982  (Replaced (For previous Amended - 
by Masters Dairy amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1994 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
No. A2/1994 insofar    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
as it applies to     or Provisions (varied)) ..................................................................................    913 
employees of 
Masters Dairy Ltd) 
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Deckhands (Passenger Ports of Fremantle 14 Nov., 1972 to 13 Nov., 1973.....................................................................  15/1972 14/11/72 52 1030 
Ferries, Launches and and Perth Amended - 
Barges) Award (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 amendments, see   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     919 
 
Dental Technicians and Whole of State 23 Dec., 1982 to 22 Dec., 1984......................................................................  29/1982 15/4/83 63 932 
Attendant/Receptionists (For previous Amended - 
Award, 1982 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     920 
 
Draughtsmen's, Tracers', Whole of State 24 Sept., 1979 to 23 March, 1981 ..................................................................  R11/1979 13/9/79 59 1350 
Planners and Technical (For previous Amended - 
Officers Award 1979. amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
(Replaced by Material Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Testing Employees   General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award insofar as it     General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
applies to Respondent    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
bound Therein)    or Provisions (varied))..................................................................................     924 
 
Dried Vine Fruits South-West Land 21 Sept., 1951 to 20 Sept., 1952 ....................................................................  8/1951 21/9/51 31 322 
Industry Award,  Division Amended -  
1951, The.  (For   General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
previous amendments,    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
see Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     926 
 
Drum Reclaiming Award South-West Land 14 Nov., 1961 to 13 Nov., 1962.....................................................................  21/1961 14/11/61 41 564 
(For previous amend- Division Amended - 
ments, see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     927 
 
Dry Cleaning and For Dry Cleaning and 24 July, 1979 to 24 Jan., 1980........................................................................  R35/1978 24/7/79 59 1033 
Laundry Award Linen Repairers - Amended - 
1979.  (For previous Whole of State - General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see For Laundry   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Vol. 89, Part 2) Workers - Whole of General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 State except S.W.   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 Land Division.    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     929 
 
Earth Moving and Whole of State 4 June, 1963 to 3 June, 1966 ..........................................................................  10/1963 4/6/63 43 327 
Construction Award (For previous Amended - 
(See also Appendix IX) amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     932 
 
Egg Processing Award South-West Land 1 Mar., 1979 to 28 Feb., 1981 ........................................................................  R42/1978 2/3/79 59 293 
1978.  (For previous Division Amended -  
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     946 
 
Electrical Contracting Whole of State 26 Feb., 1979 to 25 Feb., 1981.......................................................................  R22/1978 27/2/79 59 299 
Industry Award (For previous Amended - 
(See also Appendix IX) amendments, see Overtime, Special Rates and Provisions, Grievance Procedure and Special 
 Vol. 89, Part 2)   Allowance, Special Provisions – Western Power, Superannuation, First 
    Schedule – Wages) .......................................................................................  … 15/12/10 90 17 
  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     948 
  Order No. 10/2011 (Overtime, Special Rates and Provisions, Grievance  
    Procedure and Special Allowance, Special Provisions – Western Power, 
    Superannuation, First Schedule – Wages) ...................................................  … 16/05/11 91 913 
 
Electrical Trades Whole of State 26 Sept., 1980 to 25 March, 1981 ..................................................................  R27/1979 17/11/80 60 2408 
(Security Alarms (For previous Amended - 
Industry) Award, 1980 amendments, see Order No. 62/2009 (Overtime, Special Rates and Provisions, Wages) .........  … 15/12/10 90 20 
 Vol. 89, Part 2) General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     952 
  Order No. 17/2011 (Overtime, Special Rates and Provisions, Wages) .........  … 16/05/11 91 916 
 
Electronics Industry Whole of State 1 Nov., 1988 to 1 Jan., 1991...........................................................................  A22/1985 22/7/88 68 1725 
Award.  (For previous  Amended - 
amendments, see  Order No. 60/2009 (Overtime, Special Provisions, Wages, Part II –  
Vol. 89, Part 2)    Construction:- Special Rates and Provisions, Wages) .................................  … 15/12/10 90 21 
  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
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Electronics Industry  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award.—continued    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    955 
  Order No. 11/2011 (Overtime, Special Provisions, Wages, Part II –  
     Construction Work: Special Rates and Provisions, Wages)........................ … 16/05/11 91 918 
 
Engine Drivers Whole of State 15 Jan., 1974 to 14 Jan., 1977......................................................................... 20/1973 15/1/74 54 38 
(Building and Steel (For previous Amended -  
Construction) Award amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
(See also Appendix IX) Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    960 
 
Engine Drivers Whole of State south  22 Dec., 1977 to 21 Mar., 1978 ...................................................................... R 21A/77 29/12/77 58 233 
(General) Award of 26th parallel/South Amended -  
(Replaced by Engine latitude but excluding General Order No. 117/2010 (Section 50 – Location Allowances –  
Drivers (Quarries, Sand Workers covered by   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
Pits and Limestone awards Nos. 20/1973 General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Quarries Agreement and 10/1973   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
No. A8/91 insofar as it (For previous   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
applies to the Metro- amendments, see   or Provisions (varied)) ..................................................................................    969 
politan Operations Vol. 89, Part 2) 
and the Respondent 
to that Agreement) 
 
Engine Drivers (Gold Yilgarn, Coolgardie,  24 Dec., 1947 to 23 Dec., 1948....................................................................... 37/1947 24/12/47 27 576 
Mining) Consolidated Broad Arrow, Dundas, Amended - 
Award 1979.  (For Phillips River, East General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
previous amendments, Coolgardie, North   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
see Vol. 89, Part 2) Coolgardie, North-   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 East Coolgardie,   or Provisions (varied)) ..................................................................................    972 
 Mt. Margaret, East 
 Murchison, Mur- 
 chison, Yalgoo, Peak 
 Hill and Gascoyne  
 Goldfields and the  
 area outside those  
 Goldfields in W.A.  
 comprised within the 
 14th and 26th  
 parallels/latitude 
 
Engine Drivers Minerals Whole of State except  1 May, 1970 to 30 April, 1973........................................................................ 43/1968 1/5/70 50 297 
Production (Salt) area operated by Amended - 
Industry Award Dampier Salt General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(For previous amend-    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
ments, see Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    976 
 
Engine Drivers’ (Nickel Yilgarn, Coolgardie,  26 Sept., 1968 to 25 Sept., 1969 ..................................................................... 37/1968 26/9/68 48 620 
Mining) Award 1968 Broad Arrow, Dundas, Amended - 
(For previous amend- Phillips River, East General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Coolgardie, North   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Part 2) Coolgardie, North-   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 East Coolgardie,   or Provisions (varied)) ..................................................................................    974 
 Mt. Margaret, 
 East Murchison, 
 Murchison, Yalgoo, 
 Peak Hill and 
 Gascoyne Goldfields 
 and the area outside 
 those Goldfields 
 in W.A. comprised 
 within the 14th and 
 26th parallels/ 
 latitude 
 
Engineering Trades Whole of State 25 Oct., 1967 to 24 Oct., 1970........................................................................ 29, 30, 25/10/67 47 925 
(Government) Award, (For previous   31/1961 
1967 (Excluding Work amendments, see Amended -  & 3/1962 
covered under Water Vol. 89, Part 2) Order No. 61/2009 (Overtime, Special Rates and Provisions, Car Allowance, 
Supply Award)    District Allowances, First Schedule – Wages, Fifth Schedule – Building 
    Management Authority Wages and Conditions) .......................................... … 15/12/10 90 24 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    977 
  Order No. 12/2011 (Overtime, Special Rates and Provisions, District 
    Allowances First Schedule – Wages, Fifth Schedule – Building  
    Management Authority Wages and Conditions) .......................................... … 16/05/11 91 920 
 
Enrolled Nurses and Whole of State 26 April, 1979 to 25 April, 1981 .................................................................... R7/1978 24/12/80 61 304 
Nursing Assistants (For previous Amended - 
(Government) Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    985 
 
Enrolled Nurses and Whole of State 8 June, 1981 to 7 June, 1983........................................................................... 8/1978 8/6/81 61 1069 
Nursing Assistants (For previous Amended -  
(Private) Award amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
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Enrolled Nurses and  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Nursing Assistants    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(Private) Award—continued    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     987 
 
Family Day Care Whole of State 5 May, 1986 to 5 May, 1987 ..........................................................................  A16/1985 5/5/86 66 857 
Co-ordinators' and (For previous Amended - 
Assistants' Award, 1985 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     990 
 
Farm Employees Award, Whole of State 20 Mar., 1985 to 19 Mar., 1986. ....................................................................  A19/1984 20/3/85 65 672 
1985.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     993 
 
Fast Food Outlets Award Whole of State 22 Aug., 1990 to 21 Aug., 1991.....................................................................  A14/1990 22/8/90 70 3602 
1990.  (For previous   Amended - 
amendments, see  Order No. 3/2010 (Meal Money, Wages, Uniforms and Laundering) ..........  … 9/6/10 90 513 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     994 
 
Fire Brigade Employees State of W.A. 31 Aug. 1990 to 30 Aug., 1991......................................................................  A28/1989 1/9/90 70 3987 
Award, 1990.  (For   Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     997 
 
Fire Brigade Employees W.A. Fire Brigades 3 March, 1983 to 2 March, 1984....................................................................  A6/1981 3/3/83 63 392 
(Workshops) Award Board Amended - 
1983.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     995 
 
Food Industry (Food State of W.A. 1 March, 1991 to 31 Aug., 1992 ....................................................................  A20/1990 16/3/91 71 1191 
Manufacturing or  (For previous Amended - 
Processing) Award amendments, see Order No. 4/2010 (Meal Allowance, Wages) ................................................  … 14/5/10 90 514 
(Replaces Confec- Vol. 89, Part 2) General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
tionery Manufac-    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
turing Award    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
1968 No. 19/196)    or Provisions (varied))..................................................................................     999 
 
Foremen (Building Whole of State 22 February, 1992 ..........................................................................................  A5/1987 30/1/92 72 216, 
Trades) Award 1991       1302 
(For previous amend-  Amended -  
ments, see Vol. 89, Part 2)  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1003 
 
Fruit and Produce Market Radius/15 miles 11 June, 1956 to 10 June, 1958 ......................................................................  50/1955 11/6/56 36 166 
Employees Award from G.P.O. Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1004 
 
Fruit Growing and Fruit Whole of State 11 Dec., 1979 to 10 Dec., 1980......................................................................  R17/1979 11/12/79 60 26 
Packing Industry Award  Amended - 
- The.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1005 
 
Funeral Directors' Whole of State 11 June, 1964 to 10 June, 1967 ......................................................................  18/1962 11/6/64 44 253 
Assistants’ Award South/the 26th  Amended -  
(For previous amend- parallel/south General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2) latitude   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1007 
 
Furniture Trades Industry Whole of State 14 Nov., 1984 to 13 Nov., 1985.....................................................................  A6/1984 1/2/85 65 403 
Award.  (For previous excluding premises Amended -  
amendments, see occupied by or General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2) Worked in conjunct-   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
 tion with Western General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Australian Govern-   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 ment Railways   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
 Commission   or Provisions (varied))..................................................................................     1008 
 
Gardeners (Government) Whole of State 14 May, 1986 to 31 Dec., 1986......................................................................  A16/1983 23/6/86 66 1163 
1986 Award.  (For   Amended - 
previous amendments,   General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1025 
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Note:- For details of the 2010 indexed wage rates, see Vol. 90 Part 2 Sub-parts 2 - 4 at pages 743 - 1420.  (Reasons for Decision and General Order published 
in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(23) 

 
Gate, Fence and Frames Whole of State 26 Nov., 1971 to 25 Nov., 1974...................................................................... 24/1971 26/11/71 51 1134 
Manufacturing Award  Amended -  
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1030 
  Order No. 9/2011 (Overtime, Special Rates and Provisions, Fares and 
    Travelling Time, Distant Work, First Schedule – Wages) ........................... … 16/05/11 91 926 
 
Golf Link and Bowling Whole of State 22 Dec., 1967 to 21 Dec., 1970....................................................................... 16/1967 22/12/67 47 1124 
Green Employees’ (For previous Amended -  
Award 1993 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1032 
 
Hairdressers Award 1989 State of W.A. 9 May, 1989 to 8 May, 1992........................................................................... A32/1988 9/6/89 69 2324 
(For previous amend-  Amended - 
ments, see Vol. 89, Part 2)  Order No. 5/2010 (Meal Money, Tools of Trade, First Aid Allowance) ....... … 14/5/10 90 515 
  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1042 
 
Health Attendants Award Whole of State 16 Sept., 1980 to 15 Sept., 1981 ..................................................................... A49/1978 16/9/80 60 1498 
1979.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1044 
 
Health Care Industry Whole of State 1 July, 1988 ..................................................................................................... A8/1988 16/6/88 68 1438 
(Private) Superan- 
nuation Award 1987 
(For amendments, see 
Vol. 87, Part 2) 
 
Health Workers - Com- Whole of State 14 April, 1980 to 13 April, 1982 .................................................................... R21/1979 21/10/80 60 2420 
munity and Child Health (For previous Amended - 
Services, Award 1980 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1045 
 
Heat Containment Area Covering 3 April, 1981 to 2 April, 1982......................................................................... A3/1981 3/4/81 61 646 
Industries (Refrac- operations at  Amended - 
tory Specialities) Kwinana  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award.  (Previously (For previous    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
called Refractory amendments, see   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Workers (Kaiser Vol. 89, Part 2)   or Provisions (varied)) ..................................................................................    1047 
Refractories Award 
 
Horticultural (Nursery) Whole of State 4 May, 1983 to 3 May, 1985........................................................................... A30/1980 4/5/83 63 1409 
Industry Award  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1048 
 
Hospital Employees Area occupied by 31 Jan., 1961 to 30 Jan., 1964......................................................................... 26/1960 3/11/61 41  68 
(Brightwater) Consoli- the Home/Peace Amended - 
dated Award 1981 (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 amendments, see   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1050 
 
Hospital Employees' Whole of State 25 May, 1971 to 24 May, 1974....................................................................... 4/1970 25/5/71 51 559 
(Perth Dental Hospital) (For previous Amended - 
Award 1971 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1053 
 
Hospital Salaried Officers Whole of State 12 Dec., 1978 to 11 Dec., 1981....................................................................... R17/1974 21/12/78 59 22 
(Australian Red Cross (For previous Amended - 
Blood Service, Western amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Australia) Award, 1978 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(Previously known as    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Hospital Salaried    or Provisions (varied)) ..................................................................................    1065 
Officers (Red Cross 
Blood Transfusion 
Service)Award 1978) 
 
Hospital Salaried Officers Whole of State 24 Aug., 1978 to 23 Aug., 1981...................................................................... R37/1976 14/6/78 58 1075 
(Cerebral Palsy) Award (For previous Amended - 
1978 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1074 
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in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(24) 

 
Hospital Salaried Officers Whole of State 17 Oct., 1980 to 16 Oct., 1981 .......................................................................  R27/1977 17/10/80 60 2444 
(Dental Therapists)  (For previous Amended - 
Award, 1980 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1054 
 
Hospital Salaried Officers State of W.A. 25 Sept. 1990..................................................................................................  A8/1989 25/9/90 70 3997 
(Good Samaritan (For previous Amended - 
Industries) Award 1990 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1055 
 
Hospital Salaried Officers Whole of State 1 June, 1996 - 30 Nov., 1998 .........................................................................  A1/1996 21/1/97 77 363 
(Joondalup Health (For previous 
Campus) Award, 1996 amendments, see 
 Vol. 89, Part 2) 
 
Hospital Salaried Officers Workers employed 22 Nov., 1976 to 21 Nov., 1979.....................................................................  R18 & 26/11/76 57 150 
(Nursing Homes) Award by respondents in    R 19/1974 
1976.  (For previous callings described Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1058 
 
Hospital Salaried Officers Whole of State 18 Nov., 1980 to 17 Nov., 1981.....................................................................  R28/1977 3/12/80 60  2449 
(Private Hospitals) (For previous Amended - 
Award, 1980 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1061 
 
Hospital Salaried Officers Whole of State 24 Oct., 1980 to 23 Oct., 1981 .......................................................................  R38/1978 5/11/80 60 2145 
(Silver Chain) Award, (For previous Amended - 
1980 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1070 
 
Hospital Salaried Officers Whole of  State 6 Dec., 1996 5 Dec., 1998 ..............................................................................  A8/1996 17/12/96 77 54 
(Workpower) Award (For previous Amended - 
of 1996 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1093 
 
Hospital Workers Whole of State 1 April, 1978 to 31 March, 1979....................................................................  R2/1977 3/3/78 58 339 
(Cleaning Contractors (For previous Amended - 
- Private Hospitals) amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1978 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1076 
 
Hospital Workers Whole of State 21 Dec., 1966 to 20 Dec., 1969......................................................................  21/1966 21/12/66 46 1319 
(Government) (For previous Amended - 
Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1078 
 
Hospital Workers (N-gala) Area occupied and 26 Nov., 1959 to 25 Nov., 1962.....................................................................  6A/1958 26/11/59 39 30 
Award.  (For previous controlled by  Amended - 
amendments, see N-gala Centre General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1089 
 
Hotel and Tavern Whole of State 1 Jan., 1978 to 31 Dec., 1978.........................................................................  R31/1977 11/1/78 58 125 
Workers Award,  Amended - 
1978.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1099 
 
Independent Schools Whole of State 29 March, 1993...............................................................................................  A15/1991 7/4/93 73 1017 
Administrative and (For previous Amended - 
Technical Officers amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Award 1993 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1108 
 
Independent Schools Whole of State 26 March, 1991...............................................................................................  A9/1990 9/4/91 71 1202 
(Boarding House) (For previous Amended - 
Supervisory Staff amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Award Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1100 
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in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(25) 

Independent Schools' Whole of State 14 July, 2000 to 13 July, 2001 ........................................................................ A3/1996 14/7/00 80 3198 
Psychologists and (For previous Amended - 
Social Workers amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Award Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1110 
 
Independent Schools' Whole of State 1 Jan., 1977 to 31 Dec., 1977.......................................................................... R27/1976 7/12/76 57 13 
Teachers Award 1976  Amended - 
(For previous  General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1103 
 
Industrial Spraypainting Whole of State 27 Nov., 1991 to 26 Nov., 1992...................................................................... A33/1987 27/1/91 72 65 
and Sandblasting (For previous Amended - 
Award 1991 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1107 
 
Iron Ore Production BHP Billiton Iron 26 Sept., 2006 – 26 Sept., 2007 ...................................................................... A3/2005 26/09/06 86 2962 
and Processing Ore Pty Ltd Amended - 
(Locomotive (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Drivers) Award 2006 amendments, see   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1113 
 
Iron Ore Production & Dampier, Panna- Not stated in the award ................................................................................... A5/2005 25/9/06 86 2979 
Processing (Locomotive wonica, Tom Price, Amended - 
Drivers Rio Tinto Paraburdoo, General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Railway) Award 2006 Marandoo and   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(Cancels Iron Ore associated places   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
Production and  (For previous   or Provisions (varied)) ..................................................................................    1114 
Processing (Engine amendments, 
Drivers – Skilled see Vol. 89, Part 2) 
Rail Services) 
Interim Award 2006 
No. A5/2005, dated 
17/3/06 (86WAIG1279). 
 
Landscape Gardening Whole of State 30 Oct. 1978 to 29 Oct., 1980......................................................................... R18/1978 30/10/78 58 1488 
Industry Award  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1115 
 
Laundry Workers’ Award, South-West Land 25 Nov., 1981 to 24 Nov., 1982...................................................................... A29/1981 25/11/81 62 38 
1981.  (For previous Division Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1116 
 
Licensed Establishments Whole of State 6 April, 1979 to 5 April, 1980......................................................................... R23/1977 6/4/79 59 573 
(Retail and Wholesale) (For previous Amended - 
Award 1979 amendments, see Order No. 6/2010 (Meal Times and Meal Allowance, Wages)...................... … 14/5/10 90 517 
 Vol. 89, Part 2) General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1118 
  Order No. ApplB 6/2010 (Motor Vehicle Allowance)................................... … 12/8/10 90 1424 
 
Lift Industry (Electrical Whole of State 16 July, 1973 to 15 July, 1974 ........................................................................ 9/1973 16/7/73 53 778 
and Metal Trades) (For previous Amended - 
Award 1973 amendments, see Order No. 63/2009 (Overtime, Special Rates and Provisions, Lift Industry 
 Vol. 89, Part 2)   Allowance, First Schedule – Wages)............................................................ … 15/12/10 90 30 
  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1123 
  Order No. 14/2011 (Overtime, Special Rates and Provisions, Lift Industry 
    Allowance, First Schedule – Wages)............................................................ … 16/05/11 91 927 
 
Local Government Officers’ Whole of State 27 Mar., 2011 – 26 Mar., 2012 ....................................................................... A4/2010 24/03/11 91 552 
(Western Australia) Interim  
Award 2011 
 
Manufacturing Chemists Whole of State 12 March 1976 to 11 March 1978 .................................................................. R3/1976 12/3/76 56 325 
Award, 1976  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1126 
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(26) 

 
Marine Stores Award Radius 15 miles from 22 Dec. 1958 to 21 Dec., 1961.......................................................................  13/1958 22/12/58 38 632 
(For previous amend- G.P.O. Perth Amended - 
Ments, see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1128 
 
Masters, Mates and Whole of State 13 Aug., 1997 - 12 Mar., 1999.......................................................................  A9/1996 27/8/97 77 3349 
Engineers Passenger (For previous Amended - 
Ferries Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(Previously known Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
as Masters, Mates    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
and Engineers    or Provisions (varied))..................................................................................     1129 
Passenger Ferries 
(Interim) Award) 
 
Materials Testing Whole of State 1 Oct. 1984 to 30 Sept. 1986..........................................................................  A5/1982 30/8/84 64 1509 
Employees’ Award,  Amended - 
1984.  (For previous  General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1130 
 
Meat Industry (State) Whole of State 11 Sept., 1980 to 10 Sept., 1983 ....................................................................  R9/1979 11/9/80 60 1502 
Award, 2003  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1131 
 
Mechanical and Electrical Offshore work on 1 July 1984 to 1 July 1986 .............................................................................  A10/1984 18/7/84 64 1516 
Contractors (Northwest Hydrocarbons Instal- Amended - 
Shelf Project Platform) lations operated by General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1984 Woodside Offshore   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(For previous Petroleum Pty Ltd   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
amendments, see    or Provisions (varied))..................................................................................     1151 
Vol. 89, Part 2) 
 
Mental Health Nurses All Mental Health  23 Dec. 1947 to 22 Dec., 1948.......................................................................  13/1947 23/12/4 27 448 
Consolidated Award Nurses and Enrolled  Amended - 
1981.  (For previous Nurses employed in General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see Government Hospital,   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) for mental cases in   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 W.A. under control of   or Provisions (varied))..................................................................................     1153 
 Health Services, but 
 excluding Industrial 
 Training Centre 
 Sheltered Workshops 
 
Metal Trades (General) Whole of State 21 June 1966 - 21 June 1969..........................................................................  13/1965 21/6/66 46 707 
Award 1966.  (Replaced excepting area  Amended - 
By Award No. 6/1977 occupied by U.S. Order No. 68/2009 (Overtime, Wages and Supplementary Payments, Special 
insofar as it applies (For previous   Rates and Facilities, Part 2 – Construction Work: Wages, Special Allowances 
to the Mineral Sands amendments, see   and Provisions, Allowances and Provisions) ...............................................  … 15/12/10 90 31 
Industry).  (Replaced by Vol. 89, Part 2) General Order No. 117/2010 (Section 50 – Location Allowances –  
Greenbushes Mine    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Maintenance (Enter-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
prise Bargaining)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Industrial Agreement    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
1993 insofar as it    or Provisions (varied))..................................................................................     1156 
applies to maintenance  Order No. 15/2011 (Overtime, Wages and Supplementary Payments,  
employees working     Special Rates and Facilities, Part 2 – Construction Work: Wages 
at Greenbushes Mine of    Special Allowances and Provisions, Special Provision – Western  
Gwalia Consoli-    Power) ..........................................................................................................  … 16/05/11 91 929 
dated Ltd, 74WAIG83) 
(Replaced by Masters 
Dairy Award 1994 
No. 2/1994 insofar as 
it applies to employees 
/Masters Dairy Ltd) 
(See also Appendix IX) 
 
Mineral Sands Industry State of W.A. 14 June, 1991 to 13 June, 1993 ......................................................................  A3/1991 28/6/91 71 1814 
Award 1991.  (For   Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1168 
 
Mineral Sands Mining Whole of State 12 May 1977 to 11 June 1977 ........................................................................  6/1977 12/5/77 57 633 
and Processing (Engine- (For previous Amended - 
ering and Building amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Trades)Award, 1977 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(This Award has been     (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
replaced by the Mineral    or Provisions (varied))..................................................................................     1170 
Sands Industry Award 
No. A3/1991 save as it  
applies to Tiwest Pty Ltd) 
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(27) 

Miscellaneous Workers' Whole of State  7 March, 1984 ................................................................................................. A20/1980 7/3/84 64 661 
(Activ Foundation)   Amended - 
Award.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1173 
 
Miscellaneous Workers' Whole of State 30 Apr., 1988 to 30 Apr., 1990....................................................................... A34/1987 30/3/88 68 1031 
(Security Industry) (For previous 
Superannuation Award amendments, see 
 Vol. 89, Part 2) 
 
Monumental Masonry Whole of State 12 Dec. 1989 to 11 Dec. 1992......................................................................... A36/1987 1/3/90 70 1357 
Industry Award  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1175 
 
*Mooring Services Employees employed 14 Aug. 1981 to 13 Aug., 1983....................................................................... 13/1981 17/11/82 62 2948 
(Cape Cuvier) Award by Kwinana Towage Amended - 
(For previous Services in or about General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see the Port/Carnarvon   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1178 
 
Motel, Hostel, Service Whole of State 17 Aug., 1976 to 16 Aug., 1977...................................................................... 29/1974 17/8/76 56 1502 
Flats and Boarding (For previous Amended - 
House Workers Award amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
(Replaced by Award  Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
No. 1/84 insofar as it  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
applies to approved     General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Private Psychiatric     (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Hostels)    or Provisions (varied)) ..................................................................................    1179 
 
Motor Vehicle (Service Whole of State 21 May 1982 to 20 May 1984......................................................................... A29/1980 21/5/82 62 1206 
Station, Sales Esta- (For previous Amended - 
blishments, Rust  amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Prevention and Paint Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
Protection)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Industry Award    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1180 
 
Municipal Employees  Whole of State 27 Mar., 2011 – 26 Mar., 2012 ....................................................................... A2/2010 24/03/11 91 594 
(Western Australia) 
Interim Award 2011 
 
Musicians' General Employers employed 7 Oct., 1985 to 7 Oct., 1986............................................................................ A5/1985 7/10/85 65 2054 
(State) Award 1985 in the Whole State Amended - 
(For previous amend- in the Musical and General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Industries   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1185 
 
Ngala Superannuation Whole of State 1 Jan. 1989 to 31 Dec. 1991............................................................................ A17/1989 5/4/90 70 1371 
Award.  (For previous 
amendments, see 
Vol. 89, Part 2) 
 
Nurses' (Aboriginal Whole of State 23 June, 1988 to 23 June, 1989....................................................................... A23/1987 23/6/88 68 2424 
Medical Services) (For previous Amended - 
Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1201 
 
*Nurses’ (ANF/RFDS Whole of State 1 July, 1982 to 30 June, 1985 ......................................................................... A18/1982 15/7/82 62 1855 
Western Operations (For previous Amended - 
Award.  (Formerly amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
known as Nurses Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(Royal Flying Doctor     (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Service) Award)    or Provisions (varied)) ..................................................................................    1199 
 
Nurses (Child Care Whole of State except 21 April, 1986 to 20 Oct., 1986 ...................................................................... A23/1984 16/4/86 66 863 
Centres) Award, 1984 Ngala Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1186 
 
Nurses (Day Care Whole of State 5 Nov., 1976 to 4 Nov., 1978.......................................................................... R11/1976 5/11/76 56 1798 
Centres) Award  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1203 
 
Nurses (Dentists Whole of State 18 July, 1977 to 17 July, 1979 ........................................................................ 44A/1976 5/7/77 57 1004 
Surgeries) Award 1977  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1197 
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(28) 

Nurses (Doctors' Whole of State 18 July, 1977 to 17 July, 1979 .......................................................................  44/1976 5/7/77 57 1004 
Surgeries) Award  Amended - 
1977.  (For previous  General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1198 
 
Nurses (Independent South-West Land Nov. 1963 to 12 Nov., 1966...........................................................................  21B/1962 13/11/63 43 1273 
Schools) Award Divisions Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1204 
 
Nurses (Private Hospitals) Whole of State, but 22 July, 1966 to 21 July, 1969 .......................................................................  1/1966 22/7/66 46 878 
Award.  (For previous excluding N-gala Amended - 
amendments, see and Home/Peace General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1205 
 
Optical Mechanics' South-West Land 7 May, 1971 to 6 May, 1972 ..........................................................................  9/1970 7/5/71 51 562 
Award, 1971.  (For Division and within Amended - 
previous amendments, an area/5 miles General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2) from P.O., Kalgoorlie   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1208 
 
Paint and Varnish Makers Radius/15 miles 11 June, 1958 to 10 June, 1961 ......................................................................  22/1957 11/6/58 38 251 
Award.  (For previous G.P.O., Perth from Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1209 
 
Parliamentary Employees Whole of State 27 Sept. 1989 to 26 Sept. 1990 ......................................................................  A15/1987,   27/10/89 70 742 
Award 1989    A4/1988, 
(For previous amend-    A7/1988 & 
ments, see Vol. 89, Part 2)    A7/1989 
  Amended - 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1211 
  Order No. P 34/2010 (Meal Money) ..............................................................  … 20/10/10 90 1757 
 
Particle Board Radius of 14 miles 18 Feb., 1965 to 17 Feb., 1966.......................................................................  22/1964 18/2/65 45 24 
Employees’ Award, 1964 from G.P.O., Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ...... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1215 
 
Particle Board Industry S.W. Land Division 10 May, 1978 to 9 May, 1979 ........................................................................  R10/1978 10/5/78 58 639 
Award.  (For previous except area within Amended - 
amendments, see a radius of 54 kms General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ...... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1217 
 
Pastrycooks' Award Whole of State 12 Nov., 1982 to 11 Nov., 1984.....................................................................  A24/1981 12/11/82 62 2951 
(For previous amend-  Amended - 
ments, see Vol. 89, Part 2)  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1222 
 
Performers' Live Award Whole of State 14 Sept., 1993.................................................................................................  A18/1989 4/6/93 73 2391 
(WA) 1993.  (For   Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ...... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1224 
 
*Pest Control Industry Whole of State 19 April, 1982 to 18 April, 1984....................................................................  A9/1982 19/4/82 62 846 
Award.  (For previous  Amended - 
amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1227 
 
Photographic Industry Whole of State 11 July, 1980 to 10 July, 1981 .......................................................................  A9/1980 11/7/80 60 1195 
Award, 1980  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1229 
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(29) 

Pipe, Tile and Pottery Whole of State 23 April, 1979 to 22 April, 1981 .................................................................... R34/1978 23/4/79 59 568 
Manufacturing Industry (For previous Amended - 
Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1231 
 
Plaster, Plasterglass Whole of State 24 April, 1990 to 23 April, 1993 .................................................................... A29/1989 20/6/90 70 2336 
and Cement Workers (For previous Amended - 
Award No. A29/1989 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(Replaces Plaster Mill Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Workers Award    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
No. 6/1952 and    or Provisions (varied)) ..................................................................................    1233 
Fibrous Plaster and 
Workers Award 
Cement No. 11/1969) 
 
Plywood and Veneer Radius of 14 miles 19 Nov., 1952 to 18 Nov., 1953...................................................................... 24/1952 19/11/52 32 469 
Workers Award, 1952 from G.P.O, Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1241 
 
*Plywood and Veneer South-West Land 6 Oct., 1981 to 5 Oct., 1982............................................................................ A28/1981 6/10/81 61 1538 
Workers’ Award Division excluding Amended - 
(For previous area within a radius General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see of 45 km of the   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) G.P.O., Perth   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1235 
 
Poultry Breeding Farm Whole of State 18 Oct., 1976 to 17 Oct., 1977........................................................................ R20/1976 18/10/76 56 1652 
and Hatchery Workers (For previous Amended - 
Award 1976 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1248 
 
Printing Award Whole of State 30 Mar., 1972 to 29 Mar., 1975 ...................................................................... 9/1969 30/3/72 52 260 
(Previously known  (For previous Amended - 
as Printing (Country) amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1250 
 
Printing (Government) Whole of State 4 July, 1990 to 3 July, 1991 ............................................................................ A8/1990 4/7/90 70 3120 
Award, 1990.  (For   Amended - 
previous amendments,  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1254 
 
Printing Industry Whole of State 24 June, 1991 - 23 June, 1993......................................................................... A6/1991 17/9/91 71 2535 
Superannuation (For previous 
Award 1991 amendments, see 
 Vol. 87, Part 2) 
 
Prison Officers’ Award Whole of State 11 April, 1968 to 10 April, 1971 .................................................................... 12/1968 11/4/68 48 11 
(Previously known as (For previous Amended - 
Gaol Officers’ Award amendments, see Order No. 33/2009 (Out of Hours Work) ....................................................... … 15/01/10 90 105 
1998) Vol. 89, Part 2) Correction Order 33/2009 (Out of Hours Work) ............................................ … 18/01/10 90 106 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1018 
  Order No. 18/2011 (Motor Vehicle Allowance, Relieving Allowance,  
    Removal Allowance, Schedule I – Travelling, Transfer and Relieving 
    Allowance) .................................................................................................... … 16/05/11 91 933 
 
Private Hospital Whole of State 1 Jan., 1973 to 31 Dec., 1975.......................................................................... 27/1971 1/1/73 52 1194 
Employees (For previous Amended - 
Award, 1972 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1258 
 
Prospector and Avon- Prospector Rail 26 Oct., 2005 to 24 Oct., 2007........................................................................ A10/2003 14/08/05 85 3470 
Link on Train Service and Amended - 
Customer Service AvonLink Service General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Officers Award    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(For previous amend-    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
ments, see Vol. 89, Part 2)    or Provisions (varied)) ..................................................................................    1262 
 
Psychiatric Nurses' Sir Charles Gairdner 15 Aug., 1973 to 14 Aug., 1974...................................................................... 14/1973 15/8/73 53 1125 
(Public Hospitals) Hospital and Royal Amended - 
Award 1973 Perth Hospital General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(For previous amend-    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
ments, see Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1263 
 
Public Transport Public Transport 24 Feb., 2006 – 24 Feb., 2008......................................................................... A1/2006 7/3/06 86 457 
Authority Rail Car Authority Metropo- Amended - 
Drivers (Transperth litan Rail Network General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Train Operations) (For previous   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Award 2006 amendments, see   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 Vol. 89, Part 2)   or Provisions (varied)) ..................................................................................    1269 
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(30) 

 
Public Transport Public Transport 24 Mar., 2006 – 24 Mar., 2008.......................................................................  A2/2006 24/3/06 86 671 
Authority (Transwa) Authority - Transwa Amended - 
Award 2006  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(For previous amend-    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
ments, see Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1270 
 
Quadriplegic Centre Whole of State 8 June, 1993 - 7 June, 1994............................................................................  A1/1993 8/6/93 73 1508 
Award.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1274 
 
Quarry Workers Award, Whole of State 13 Feb., 1969 to 13 Feb., 1972.......................................................................  13/1968 13/2/69 49 123 
1969.  (For previous  Amended - 
amendments, see  General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1272 
 
Radio and Television Whole of State 7 Nov., 1980 to 6 Nov., 1981.........................................................................  R3/1980 17/11/80 60 2460 
Employees’ Award  Amended - 
(For previous amend-  Order No. 64/2009 (Overtime, Wages)..........................................................  … 15/12/10 90 35 
ments, see Vol. 89, Part 2)  General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1277 
  Order No. 16/2011 (Overtime, Wages)..........................................................  … 16/05/11 91 936 
 
Railway Employees’ Area controlled by 25 July, 1969 to 24 Aug., 1969 ......................................................................  18/1969 25/7/69 49 631 
Award No. 18 of 1969 the Commissioner Amended - 
(For previous amend- of Railways General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1280 
 
Rangers (National Employees employed 26 Oct., 1982 to 25 Oct., 1983 .......................................................................  A17/1981 29/10/82 62 2732 
Parks) Consolidated by National Parks Amended - 
Award, 2000.  (For Authority through- General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
previous amendments, out the State of W.A   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
see Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1281 
 
Recreation Camps Whole of State 6 December 1988............................................................................................  A28/1985 6/12/88 69 197 
(Department for (For previous Amended - 
Sport and Recreation) amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1283 
 
Restaurant, Tearoom Whole of State 12 Nov., 1979 to 11 Nov., 1980.....................................................................  R48/1978 12/11/79 59 1671 
and Catering Workers (For previous Amended - 
Award, 1979 amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
 Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1284 
 
Retail Pharmacists’ Whole of State 21 Feb., 2005 to 20 Feb., 2006.......................................................................  A8/2004 21/02/04 85 811 
Award 2004.  (Replaces (For previous Amended - 
and Supersedes Retail amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Pharmacists’ Award Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
1966 No. 23/1965.  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1286 
 
Robe River Iron Pilbara 27 Sep., 1989 to 26 Mar., 1990 ......................................................................  A4 (1)/87 27/9/89 69 3000 
Associates Employee 
Representatives and 
Grievance Proce- 
dure Award 
 
Rock Lobster and Prawn Whole of State 2 May, 1978 to 1 May, 1980 ..........................................................................  R24/1977 4/5/78 58 633 
Processing Award 1978,  Amended - 
The.  (For previous  General Order No. 117/2010 (Section 50 – Location Allowances –  
amendments, see    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1288 
 
Rope and Twine Workers Radius/15 miles from 9 July, 1964 to 8 July, 1967 ...........................................................................  11/1963 9/7/64 44 509 
Award.  (For previous G.P.O., Perth Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1289 
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(31) 

Saddlers and Leather- South-West Land  29 Aug., 1962 to 28 Aug., 1965...................................................................... 7/1962 29/8/62 42 558 
Workers Award Division Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1291 
 
Salaried Officers (Asso- Whole of State 21 May 1996 to 21 May 1999......................................................................... A5/1995 27/6/96 76 2358 
ciation for the Blind of (For previous Amended - 
Western Australia) amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1995 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1296 
 
Salaried Officers (Para- Employees of the 5 Aug., 1988 to 5 Aug., 1989.......................................................................... A17/1986 5/8/88 68 2041 
plegic-Quadriplegic Paraplegic- Amended - 
Association) Award Quadriplegic  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
1988.  (For previous Association of WA    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
amendments, see (Inc.) engaged in    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
Vol. 89, Part 2) clerical, technical,   or Provisions (varied)) ..................................................................................    1293 
 supervisory, 
 administrative  
 or professional 
 capacities 
 
Saw Servicing Establish- Whole of State 17 Nov., 1977 to 16 Nov., 1978...................................................................... 17/1977 17/11/77 57 1720 
ments Award.  (For outside Metro and Amended - 
previous amendments, Premises of  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
see Vol. 89, Part 2) W.A.G.R.C   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1299 
 
School Employees Whole of State 10 April, 1980 to 9 April, 1982 ...................................................................... R7/1979 12/5/80 60 855 
(Independent Day (For previous Amended - 
and Boarding amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Schools) Award, Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
1980  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1300 
 
SCM Chemicals Ltd  Decision Only ................................................................................................. A15/1990 26/4/91 71 2266 
Titanium Dioxide Manu- 
facturing Award 
 
*Security Officers’ Award Whole of State 1 Sept., 1982 to 31 Aug., 1983 ....................................................................... A25/1981 1/9/82 62 2504 
(See also Appendix IX)  Amended - 
(For previous amend-  General Order No. 117/2010 (Section 50 – Location Allowances –  
ments, see Vol. 89, Part 2)    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1302 
 
Shearing Contractors’ Whole of State 11 May, 2004 – 11 Oct., 2003 ........................................................................ A2/2003 11/5/04 84 1350 
Award of Western (For previous Amended - 
Australia 2003 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1310 
 
Sheet Metal Workers Whole of State 13 July, 1973 to 12 Oct., 1973........................................................................ 10/1973 13/7/73 53 791 
Award.  (Replaced by (For previous Amended - 
Award No. A4/1985, amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
insofar as it applies Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
to Amalgamated  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Industries Pty Ltd    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
employees Canning    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Vale WA)    or Provisions (varied)) ..................................................................................    1304 
 
Ship Painters and Port of Fremantle 26 Sept., 1961 to 25 Sept., 1964 ..................................................................... 29/1960 26/9/61 41 684 
Dockers Award and Port of Perth Amended - 
(For previous amend- and on or about all General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, slipways and shipyards   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Part 2) contiguous thereto   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1311 
 
Shop and Warehouse Whole of State 15 Aug., 1977 to 14 Aug., 1978...................................................................... R32/1976  2/9/77 57 1324 
(Wholesale and Retail (For previous Amended - 
Establishments) State amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Award 1977, The Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1313 
  Order No. 10/2010 (Nightfill Duty, Meal Money, Wages, Structural  
    Efficiency Agreement – Cold Storage Industry, Motor Vehicle 
    Allowance, First Aid Allowance, Additional Loading for Late Night 
    Trading Establishments) ............................................................................... … 30/7/10 90 1425 
  Order No. 142/2010 (Nightfill Duty, Meal Money, Wages, Structural  
    Efficiency Agreement – Cold Storage Industry, Motor Vehicle  
    Allowance, First Aid Allowance, Additional Loading for Late Night  
    Trading Establishments) ............................................................................... … 14/02/11 91 337 
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(32) 

Show Grounds Mainte- Radius of 25 miles  16 Dec., 1968 to 15 Dec., 1971......................................................................  55/1968 16/12/68 48 963 
nance Workers Award from G.P.O., Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1318 
 
Sir Charles Gairdner Whole of State 16 April, 1998 – 15 April, 2001.....................................................................  A2/1997 13/5/98 78 2382 
Hospital Engineering  
and Building Services 
Workshops Award 
1998 
 
Soap and Allied Products Radius 15 miles  17 Nov., 1961 to 16 Nov., 1964.....................................................................  25/1960 17/11/61 41 703 
Manufacturing Award from G.P.O., Perth Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1321 
 
Social and Community Whole of State 27 Mar., 2011 – 26 Mar., 2012.......................................................................  A3/2010 24/03/11 91 628 
Services (Western Australia)  Amended - 
Interim Award 2011  Correction Order No. A 3/2010 (Effective Date of Order)............................  … 25/03/11 91 667 
 
Social Trainers and  Employees of Slow  18 December, 1984 ........................................................................................  A15/1984 18/12/84  65 287 
Assistant Supervisors Learning Children's Amended - 
(Activ Foundation) Group Inc General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award.  (Was (For previous   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
previously called amendments, see   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
Social Trainers and Vol. 89, Part 2)   or Provisions (varied))..................................................................................     1324 
Training Assistants 
(Slow Learning 
Children's Group) 
Award) 
 
Social Trainers (Nulsen Employees employed 1 July, 1985 to 1 July, 1987 ...........................................................................  A11/1985 11/7/85 65  1662 
Haven) Award in the classifications Amended - 
(For previous prescribed in this General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see Award employed by   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2) Nulsen Haven   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 Association (Inc.)   or Provisions (varied))..................................................................................     1322 
 at its premises in 
 Redcliffe 
 
Soft Furnishings Award Whole of State 11 Aug., 1982 to 10 Aug., 1984.....................................................................  A23/1982 11/8/82 62 2118 
(For previous amend-  Amended - 
ments, see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1326 
 
State Research Stations Governmental 19 Oct., 1971 to 18 Oct., 1973 .......................................................................  23/1971 19/10/71 57 1042 
Agricultural Schools Research Stations  Amended - 
and College Workers Agricultural Schools General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1971 and Colleges    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 (For previous   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
 amendments, see   or Provisions (varied))..................................................................................     1330 
 Vol. 89, Part 2) 
 
Storemen (Government) Whole of State 28 Aug., 1970 to 27 Aug., 1971.....................................................................  20/1969 28/8/70 50 627 
Consolidated Award   Amended - 
1979.  (For previous   General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see     General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1333 
 
Supported Employees Whole of State 22 March, 1988 to 22 March, 1989................................................................  A1/1988 22/3/89 68 1034 
Industry Award 
(For previous amend- 
ments, see Vol. 89, Part 2) 
 
Swan Brewery Company Throughout the State 1 May, 1987 to 30 April, 1988.......................................................................  A774/1986  28/4/87 67 522 
Limited (Superannuation) of W.A. 
Award 1987 (For previous 
 amendments, see 
 Vol. 89, Part 2) 
 
Teachers Aides Award, Whole of State 5 Oct., 1979 to 4 Oct., 1980 ...........................................................................  R4/1979 5/10/79 59 1363 
1979.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1337 
 
Teachers' Aides (Inde- Whole of State 1 Feb., 1988 to 1 Aug., 1988..........................................................................  A27/1987 26/2/88 68 1040 
pendent Schools)   Amended - 
Award 1988.  (For   General Order No. 117/2010 (Section 50 – Location Allowances –  
previous amendments,    Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1335 
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(33) 

Teachers (Public Sector Whole of State 25 Feb., 1993 - 24 Feb., 1994 ......................................................................... TA1/1992 25/2/93 73 895 
Primary and Secondary (For previous Amended - 
Education) Award 1993 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(Supersedes and Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Replaces Government    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
School Teachers'    or Provisions (varied)) ..................................................................................    1340 
Salaries Award 1981; 
Government School 
Teachers' General 
Conditions Award 1986; 
The Government School 
Teachers' Travelling,  
Transfer, Relieving and 
Removal Allowances 
Award 1984 and 
Government School  
Teachers' (Education  
Department) Locality  
Allowances Award 1984 
so far as they apply to  
employees and the  
Employer now covered 
by this Award) 
 
Teachers (Public Sector, Whole of State 25 Feb., 1993 - 24 Feb., 1994 ......................................................................... TA1/1/92 25/2/93 73 895 
Technical and Further (For previous Amended - 
Education) Award 1993 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1347 
 
Theatrical Employees Whole of State 14 March, 1988 ............................................................................................... A28/1987 30/6/88 68  1753 
Entertainment Sporting (For previous Amended - 
and Amusement amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Facilities (Western Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Australian (Govern-    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
ment) Award 1987    or Provisions (varied)) ..................................................................................    1354 
 
*Theatrical Employees Employees of the  19 May, 1983 to 19 May, 1985....................................................................... A9/1983  4/4/84  64 676 
(Perth Theatre Trust) Perth Theatre Trust Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1350 
 
Thermal Insulation Whole of State 24 Jan., 1978 to 23 April, 1978....................................................................... 1/1978 23/3/78 58 344 
Contracting Industry (For previous Amended - 
Award amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1356 
 
Timber Workers Award South-West Land  21 Dec., 1951 to 20 Dec., 1952....................................................................... 36/1950 21/12/51 31 653 
(For previous amend- Division of W.A. Amended - 
ments, see Vol. 89, excluding area General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Part 2) comprised within   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 a radius of 45km   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
 from G.P.O., Perth   or Provisions (varied)) ..................................................................................    1357 
 
Timber Yard Workers Radius 14 miles from  21 Dec., 1951 to 20 Dec., 1952....................................................................... 11/1951 21/12/51 31 664 
Award.  (For previous G.P.O., Perth excep- Amended - 
amendments, see ting premises General Order No. 117/2010 (Section 50 – Location Allowances –  
Vol. 89, Part 2) occupied by Govern-   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
 ment and Midland General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Railways   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1364 
 
Training Assistants' and Throughout the 1 Jan, 1987 to 31 Dec, 1987............................................................................ A16/1986 12/3/87 67 840 
Community Support Staff State of W.A. Amended - 
(Cerebral Palsy Asso- (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ciation) Award 1987 amendments, see   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
(Previously known Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... ... 16/06/10 90 568, 
as Training Assis-    or Provisions (varied)) ..................................................................................    1369 
tants' and Commu- 
nity Support Staff 
(Spastic Welfare) 
Award 1987) 
 
Transport Workers Whole of State 11 Feb., 1963 to 10 Feb., 1966 ....................................................................... 10/1961 11/2/63 43 98 
(General) Award (Excluding Bread- Amended - 
Replaced by Masters carters, workers General Order No. 117/2010 (Section 50 – Location Allowances –  
Dairy Award 1994 engaged in the timber   Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
No. A2/1994 inso industry within the General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
far as it applies to  South West Land   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
employees of Division, workers   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
Masters Dairy Ltd whose duties involve   or Provisions (varied)) ..................................................................................    1374 
(For previous them in delivering 
amendments, see goods or materials 
Vol. 89, Part 2) solely beyond the 
 West Australian 
 State border) 
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Note:- For details of the 2010 indexed wage rates, see Vol. 90 Part 2 Sub-parts 2 - 4 at pages 743 - 1420.  (Reasons for Decision and General Order published 
in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(34) 

Transport Workers Whole of State 12 May, 1942 to 11 May, 1953 ......................................................................  2A/1952 12/5/52 32 167 
(Government) (For previous Amended - 
Award, 1952 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(For S.E.C. Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Workers, see    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  ... 16/06/10 90 568, 
Award No. 40/1965)    or Provisions (varied))..................................................................................     1370 
 
Transport Workers Throughout the 29 Jan., 1987...................................................................................................  A3/1986 29/1/87 67 350 
(Mobile Food  State of W.A. Amended - 
Vendors) Award (For previous General Order No. 117/2010 (Section 50 – Location Allowances –  
1987.  (Previously  amendments, see   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
known as Transport Vol. 89, Part 2) General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Workers (Mobile    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Food Vendors    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
- Flash Foods    or Provisions (varied))..................................................................................     1373 
Canteen) Award) 
 
Transport Workers  North of 26th parallel 11 May, 1988 to 11 May, 1990 ......................................................................  A19/1987 9/6/88 68 1439 
(North West Passenger of South Latitude Amended - 
Vehicles) Award, 1988 (For previous General Order No. 117/2010 (Section 50 – Location Allowances –  
 amendments, see   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
 Vol. 89, Part 2) General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1376 
 
Transport Workers  Whole of State 18 April, 1980 to 17 April, 1981....................................................................  R47/1978 20/5/80 60 870 
(Passenger Vehicles) (For previous Amended - 
Award.  (Replaced by amendments, see General Order No. 117/2010 (Section 50 – Location Allowances –  
Transport Workers Vol. 89, Part 2)   Replaces and rescinds General Order No. 24/2009) ....................................  … 23/06/10 90 561 
(Northwest Passenger  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vehicles) Award for     General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
employees above 26th     (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
parallel of latitude)    or Provisions (varied))..................................................................................     1377 
 
University, Colleges Whole of State 10 April, 1980 to 9 April, 1982......................................................................  R 7B/1979 12/5/80 60 855 
and Swanleigh, 1980 (For previous Amended - 
(Formerly School amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Employees (University Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Colleges and    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
Swanleigh) Award)    or Provisions (varied))..................................................................................     1378 
 
Vehicle Builders’ Award Whole of State 5 Nov., 1971 to 4 Nov., 1974.........................................................................  9/1971 5/11/71 51 1048 
(See also Appendix IX)  Amended - 
(For previous amend-  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1380 
 
WA Government Health Whole of State 26 Mar., 2004 – 26 Sept., 2004 ......................................................................  A2/2004 26/03/04 84 749 
Services Engineering and (For previous Amended - 
Building Services Award amendments, see Order No. 65/2009 (Leading Hand Allowance, Special Rates and Provisions, 
2004.  (Replaces the Vol. 89, Part 2)   Overtime, Appendix A – Salaries) ...............................................................  … 15/12/10 90 36 
Building Trades  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(Government) Award    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
1968 No. 31A/1966;    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
Engineering Trades    or Provisions (varied))..................................................................................     1387 
(Government) Award  Order No. 13/2011 (Leading Hand Allowance, Special Rates and Provision,  
1967 Nos. 29, 30 &    Overtime, Car Allowance, Travelling Allowance, District Allowances, 
31/1961 & 3 of 1962;    Appendix A – Salaries) ...............................................................................  … 16/05/11 91 938 
Engine Drivers 
(Government) Award 
1983 No. A5/1983; 
Metropolitan Health 
Service Engineering 
and Building 
Services Award 
1999 No. A1/1999, 
only insofar as they 
apply to the WA 
Government Health 
Services) 
 
Ward Assistants (Mental Whole of State 21 Dec., 1966 to 20 Dec., 1969......................................................................  35/1966 21/12/66 46 1328 
Health Services) Award, (For previous Amended - 
1966 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1394 
 
Watchmakers and Whole of State 15 Sept., 1970 to 14 Sept., 1971 ....................................................................  10/1970 15/9/70 50 706 
Jewellers Award (For previous Amended - 
1970 amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
 Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1395 
 
West Australian Petro- Whole of State 25 November, 1991 ........................................................................................  A12/1991 4/12/91 71 3181 
leum Pty Ltd Long  
Service Leave Condi- 
tions Award 1991 
 
Western Australian Whole of Stare 2 Mar., 2005 – 2 Mar., 2007...........................................................................  A3/2004 16/02/05 85 833 
Professional (For previous Amended - 
Engineers (General amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Industries) Award Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
2004, The    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .........  … 16/06/10 90 568, 
    or Provisions (varied))..................................................................................     1401 
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Note:- For details of the 2010 indexed wage rates, see Vol. 90 Part 2 Sub-parts 2 - 4 at pages 743 - 1420.  (Reasons for Decision and General Order published 
in Vol. 90 Part 2 Sub-part 1, pages 568 – 591). 

 
(35) 

 
Western Australian Throughout the  10 Sept., 1990 to 9 Sept., 1990 ....................................................................... A2/1988 27/9/90 70 3617 
Surveying (Private State of W.A. Amended - 
Practice) Industry (For previous Corrigendum: (Variation Schedule with respect to the General Order 
Award, 2003, The amendments, see   No. 115/2007: Salaries, Minimum Adult Award Wage).............................. … 29/9/09 90 72 
 Vol. 89, Part 2) General Order No. 117/2010 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 24/2009)..................................... … 23/06/10 90 561 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1399 
 
Wine Industry (WA) South-West Land 23 Dec., 1969 to 22 Dec., 1970....................................................................... 31/1969 23/12/69 49 1095 
Award 2005.  Division Amended - 
(Formerly known (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
as Wineries Award amendments, see   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
1969) Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1402 
 
*Woodside Offshore Employees covered 15 Oct., 1984................................................................................................... A17/1984 15/10/84 64 1949 
Petroleum Pty Ltd by Hydrocarbons 
Long Service and Gas (Production 
Leave Conditions and Processing 
Award, 1984 Employees) Award 
(For previous Part II and the 
amendments, see Hydrocarbons 
Vol. 89, Part 2) and Gas Main- 
 tenance Employees 
 Award 1982 
 
Wool, Hide and Skin Whole of State 12 Aug., 1966 to 11 Aug., 1968...................................................................... 8/1966 12/8/66 46 937 
Store Employees Award  Amended - 
(For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1405 
 
Wool Scouring and  Radius of 30 miles 12 Feb., 1960 to 11 Feb., 1963 ....................................................................... 32/1959 12/2/60 40 89 
Fellmongery Industry from G.P.O., Perth Amended - 
Award.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Vol. 89, Part 2)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
    or Provisions (varied)) ..................................................................................    1404 
 
Worsley Alumina Pty  Worsley Alumina 17 March, 1986 ............................................................................................... A27/1985 17/3/86 66 509 
Ltd Long Service Leave Pty Ltd 
Conditions Award, 
1984 
 
Zoological Gardens Whole of State 5 Dec., 1969 to 4 Dec., 1972........................................................................... 29/1969 5/12/69 49 997 
Employees Award (For previous Amended - 
1969.  (Replaced by amendments, see General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Gardeners' (Government) Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Award insofar as it relates    (replaced), “rates of pay” and Minimum Adult Award Wage Clause.......... … 16/06/10 90 568, 
to Gardening and    or Provisions (varied)) ..................................................................................    1410 
Ground Employees 
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The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, 
date of delivery and a reference at “Industrial Gazette” where reported therein. 
 
Editor’s Notes: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979. 
 (2) Agreements registered by the Public Service Arbitrator are shown in Appendix VIII. 
 (3) For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X. 
 (4) For amendments, references to cancelled or replaced agreements prior to Vol. 90, see Appendix VI, Vol. 89, Part 2. 
 (5) NFP  =  Not for publication in the W.A.I.G. 

 Title Area Date of No. of Date    Reference 
  Governed Operation Agreement Delivered Vol.. Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements are 
available for viewing in Registry. 

(36) 

A & M Fencing Con/BLPPU and the CMETU Whole of State 20 Oct., 2000 - 1 Nov., 2002............ AG255/00 24/11/00 80 5364 
Collective Agreement 2000 
 
A & R Rigging/BLPPU Collective Whole of State 12 Mar., 2002 - 1 Nov., 2002........... AG42/02 11/4/02 Unpublished 
Agreement 2001 
 
A.B. Tilbury Pty Ltd Enterprise Bargaining  Whole of State 01 Oct., 2004 - 31 Oct., 2005........... AG261/04 7/12/04 Unpublished 
Agreement 2004 - 2005 
 
ABB ALSTOM POWER LTD - Power  Whole of State 26 June, 2000 - 30 June, 2001.......... AG114/00 26/6/00 80 2857 
Plant Maintenance (W.A.) Agreement 
 
ABB Australia Pty Limited, (ATCS) Component ABB Australia Pty Limited 1 Apr., 2003 – 31 Mar., 2006........... AG125/03 26/5/03 Unpublished 
Service, Automation Technology Division, 109 Bannister Road, 
WA Enterprise Agreement, 2003-2006 Canning Vale WA 
 
ABB-EPT Construction Pty Ltd (Alcoa ABB-EPT Construction Pty 10 Oct., 1995 - Completion.............. AG58/95 18/4/95 75 1527 
Kwinana B-30 Project) Enterprise Ltd at Alcoa Kwinana B-30 
Bargaining Agreement Project Construction Site 
 
ABB-EPT Construction Pty Ltd Western Kwinana Workshop 1 Sept., 1994 - 31 Dec., 1995........... AG124/94 18/11/94 75 3179 
Region (Kwinana) Enterprise Bargaining 
Agreement 1994 
 
ABB-EPT Construction Pty Ltd Western Region Paraburdoo 1 Feb., 1995 - 31 Aug., 1995............ AG19/95 1/2/95 75 383 
(Paraburdoo Fines Further Processing Project) 
Enterprise Bargaining Industrial Agreement 
 
ABB Engineering Construction Pty Ltd Western Alcoa Kwinana Refinery 3 Feb., 1996 - 1 March, 1998 ........... AG190/96 12/8/96 76 3813 
Australia (Alcoa Kwinana Refinery Mainte- 
nance) Enterprise Bargaining Agreement 
 
ABB Engineering Construction Pty Ltd Alcoa Pinjarra Refinery  3 Feb., 1996 - 1 March, 1998 ........... AG191/96 12/8/96 76 3817 
Western Australia (Alcoa Pinjarra Main- Maintenance Operations 
tenance) Enterprise Bargaining Agreement of ABB Engineering 
 Construction Pty Ltd 
 
ABB Engineering Construction Pty Ltd Alcoa Wagerup Refinery 3 Feb., 1996 - 1 March, 1998 ........... AG189/96 12/8/96 76 3821 
Western Australia (Alcoa Wagerup Refinery Maintenance Operations 
Maintenance) Enterprise Bargaining Agreement of ABB Engineering 
 Construction Pty Ltd 
 
ABB Engineering Construction Pty Ltd, Kwinana 1 Mar., 1998 - 4 July, 1999 .............. AG252/98 2/2/99 79 370 
Western Australia (Kwinana Factory) 
Enterprise Bargaining Agreement 
 
ABB Engineering Construction Pty Ltd, Kwinana Workshop of 7 Aug., 1996 - 31 Jan., 1998 ............ AG187/96 12/8/96 76 3824 
Western Australia (Kwinana Workshop) ABB Engineering Cons- 
Enterprise Bargaining Agreement truction Pty Western 
(Replaces AG58/93) Region, Kwinana 
 
ABB Installation and Service Pty Limited Employees of ABB Commencement - Completion ......... AG134/95 27/9/95 75 2724 
Railway Pedestrian Crossings Installation Installation and Service 
Project Agreement 1995 Pty Ltd engaged on 
 Perth Metropolitan 
 Railway Pedestrian 
 Crossings Installation 
 Project 
 
ABB Installation and Service Pty Ltd (Western ABB Installation and 1 Jan., 1996 - 30 Dec., 1997............. AG129/96 31/5/96 76 1708 
Region) Enterprise Bargaining Agreement Service Pty Ltd (Western 
(Replaces ABB James Watt Pty Ltd ... Region) (ABBIS) 
Agreement No. AG180/1994 (75WAIG78). 
For prior details, see Vol.77, Part 2) 
 
ABB James Watt Pty Ltd Nelson Point Deve- Nelson Point Development 27 April, 1993 - Completion ............ AG21/93 1/6/93 Unpublished 
lopment Project (Enterprise Bargaining Project, Port Hedland 
Agreement) 
 
ABB Power Transmission, Distribution Trans- 429 Scarborough Beach 10 Sept., 1993 - 9 Sept., 1994 .......... AG47/93 21/9/93 73 2679 
former Division, Osborne Park Location Road, Osborne Park Site 
(Enterprise Bargaining Agreement) 1993 
 
ABB Power Transmission, Distribution Trans- ABB Power Transmission 1 Feb., 1995 - 9 Mar., 1996.............. AG176/94 1/2/95 75 3180 
former Division, Osborne Park Location Pty Limited, (Osborne Park) 
(Enterprise Bargaining Agreement 1994) 
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*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(37) 

ABB Transmission and Distribution Limited, ABB Transmission and 9 May, 1996 - 10 Mar., 1998 ...........  AG122/96 13/5/96 76 1712 
Distribution Transformers Division, WA Opera- Distribution Limited, 
tion (Enterprise Bargaining Agreement 1996) Osborne Park 
 
Abenra Constructions/CFMEUW Industrial Western Australia, Christmas 3 Oct., 2003 – 31 Oct., 2005............  AG260/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Absolute Stone/CFMEUW Industrial Western Australia, Christmas 19 Mar., 2003 – 31 Oct., 2005 .........  AG46/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ace Tilt/BLPPU and the CMETU Collective Whole of State 10 Nov., 2000 - 1 Nov., 2002 ..........  AG263/00 24/11/00 80 5369 
Agreement 2000 
 
Accent Nominees Pty Ltd Industrial Agreement Whole of State 8 Dec., 1997 .....................................  AG369/97 26/2/98 78 955 
 
Acclaim Constructions WA Pty Ltd/CFMEUW Whole of State 4 Dec., 2002 - 31 Oct., 2005............  AG241/02 7/5/03 Unpublished 
Industrial Agreement 2002 – 2005 
(Cancels Acclaim Constructions/ BLPPU … 
Agreement No. AG43/01, 83WAIG4058. 
For prior details, see Vol. 83, Part 1) 
 
Accredited Fire Services Industrial Agreement Whole of State 4 Apr., 1997 - 31 July, 1999 ............  AG98/97 20/5/97 77 1395 
 
Acecrew Pty Ltd/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG231/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Acerange Holdings/CFMEUW Industrial Western Australia, Christmas 8 Oct., 2004 – 30 June, 2007 ...........  AG254/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
ACI Glass Packaging - Perth, Maintenance ACI Glass Packaging 1 July, 2001 - 30 June, 2003 ............  AG181/01 11/10/01 Unpublished 
Trades (Enterprise Bargaining) Agreement 2001 Canning Vale, Perth 
(The terms of previous ACI Glass ... Agreements 
No. AG78/97 & No. AG165/99 has been 
Incorporated into this Agreement.  For prior 
details on the previous agreements, 
see Vol. 81, Part 2) 
 
ACI Glass Packaging - Perth, Maintenance ACI Glass Packaging, Baile 1 July, 2003 - 30 June, 2006 ............  AG208/03 28/10/03 Unpublished 
Trades (Enterprise Bargaining) Agreement 2003 Road, Canning Vale, Perth 
 
ACI Plastics Bentley Enterprise Bargaining ACI Plastics Packaging, 22 July, 1993 - 21 July, 1994...........  AG32/93 2/8/93 73 2038 
Agreement 1993 37 Ewing Street, Bentley 
 
ACI Plastics Packaging Bentley Enterprise ACI Plastics Packaging 15 Nov., 2004 - 12 Nov., 2006 ........  AG272/04 17/01/05 Unpublished 
Agreement 2004.  (Replaces previous 37 Ewing Street, Bentley 
ACI Plastics ... Agreement 2002 No. AG19/03. 
For prior details, see Vol. 84, Part 2) 
 
ACI Plastics Packaging Welshpool Enterprise ACI Plastics Packaging, 21 May 2002 - 18 May 2005 ...........  AG115/02 25/9/02 Unpublished 
Agreement 2002.  (Replaces previous ACI Welshpool 
Packaging … Agreement 1999 No. AG12/99. 
For prior details, see Vol. 82, Part 1) 
 
Action Ceilings Industrial Agreement Action Ceilings Pty Ltd 12 Sept., 1995 - 31 July, 1997 .........  AG224/95 22/11/95 76 64 
 
Action Tile & Maintenance/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG243/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Activ Foundation Inc. (Enterprise Agreement) Whole of State 6 April, 1993 - 6 Oct., 1993.............  AG5/93 19/4/93 73 1244 
1993 
 
Activ Foundation Inc (Enterprise Agreement) Whole of State 6 Oct., 1993 - 6 Apr., 1994 ..............  AG67/93 22/11/93 73 3386 
1994 
 
Activ Foundation Supported Employees Wages Whole of State 21 July, 2004 – 18 July, 2007 ..........  AG121/04 21/7/04 Unpublished 
Agreement 2004.  (Replaces previous Activ 
Foundation … Agreement 2003 No. AG104/03. 
For prior details, see Vol. 84, Part 1) 
 
Adap Installations Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG213/99 24/03/00 80 1011 
CMETU Collective Agreement 1999 
(Replaces previous Adap Installations ... 
Agreements No. AG166/96 & 
No. AG148/97. For prior details, 
see Vol. 79, Part 2) 
 
ADAP Installations Pty Ltd/CFMEUW Western Australia 14 Apr., 2003 – 31 Oct., 2005 .........  AG122/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 
 
Advance Ceilings Industrial Agreement Redcroft Pty Ltd t/a 24 Nov., 1995 - 31 July, 1997..........  AG306/95 10/1/96 76 340 
 Advance Ceilings 
 
Advance Drilling and Sawing/CFMEUW Western Australia, Christmas 13 June, 2005 – 31 Oct., 2005 .........  AG87/2005 16/08/05 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands Amended - 
(Replaces Advanced Drilling & Sawing/ Groups only No. AG87/2005 (Correction Order).  … 11/10/05 85 3602 
CFMEUW Industrial Agreement 2002-2005 
No. AG60/03.  For prior details, 
see Vol.85, Part 1) 
 
Advance Glass Industrial Agreement Advance Glass 15 Sept., 1995 - 31 Jan., 1997..........  AG184/95 10/10/95 75 2955 
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(38) 

Advert Bricklaying Contractors Industrial Advert Bricklaying 10 July, 1996 - 31 July, 1997 ........... AG180/96 6/9/96 76 3836 
Agreement Contractors 
 
Advert Bricklaying Pty Ltd Industrial Agreement Advert Bricklaying Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG59/95 18/5/95 75 1842 
 
Advert Bricklaying Industrial Agreement Whole of State 16 Dec., 1997 - 31 Oct., 1999 .......... AG368/97 26/2/98 78 955 
 
Advocare Enterprise Agreement 2007 Advocare Incorporated 15 Nov., 2007 – 30 June, 2010......... AG60/07 15/11/07 Unpublished 
 
AES (Aust) Pty Ltd/CFMEUW Industrial Western Australia, Christmas 19 May, 2004 - 31 Oct., 2005 .......... AG92/04 30/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
A. Goninan & Co Limited Bassendean A. Goninan & Co Limited 21 Feb., 2003 - 18 Feb., 2006 .......... AG87/03 10/3/03 Unpublished 
Enterprise Agreement 2003 Bassendean or other locations 
(Replaces and Cancels previous A. Goninan in the Perth Metropolitan Area 
… Agreement No. AG46/2001. For prior 
details, see Vol. 82, Part 2) 
 
Agora Tiling Services/CFMEUW Industrial Western Australia, Christmas 22 Jan., 2003 – 31 Oct., 2005........... AG49/03 7/5/03 Unpublished 
Agreement 2002-2005..  (Cancels Agora and Cocos (Keeling) Islands 
Tiling/CFMEUW … Agreement Groups only 
No. AG119/2002, Order No. AG49/03, 
84WAIG49) 
 
AGP Door Systems/CFMEUW Industrial Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............ AG170/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Air Drill Enterprise Agreement 2000 Norncott Pty Ltd 1 Jan., 2000 - 31 Dec., 2000............. AG20/2000 29/3/00 80 1386 
(Cancels previous Air Drill ... Agreements (Bayswater) 
No. AG199/1994, No. AG22/97 & No. AG22/98. 
For prior details, see Vol. 79, Part 2) 
 
Airductor/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG129/05 12/12/05 Unpublished 
2005-2008.  (Replaces previous Airductor/ 
CFMEUW … Agreement 2002-2005 
No. AG94/03.  For prior details, 
see Vol. 85, Part 2) 
 
Airductor Industrial Agreement Whole of State 19 Dec., 1997 - 31 Oct., 1999 .......... AG301/97 21/1/98 78 590 
 
Airmain Pty Ltd/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG155/05 11/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Airmain Pty Ltd … Agreement 2002-2005 
No. AG271/04.  For prior details, see 
Vol. 85, Part 1) 
 
AKA Stage & Seating Industrial Agreement Whole of State 19 Nov., 1997 - 18 Nov., 1998......... AG325/97 10/2/98 78 821 
 
Alan Croll Roofing Industrial Agreement Climaze Holdings Pty Ltd 24 Nov., 1995 - 31 July, 1995.......... AG304/95 10/01/96 76 341 
 t/a Alan Croll Roofing 
 
Alan Tidey/CFMEUW Industrial  Western Australia, Christmas 27 July, 2004 – 31 Oct., 2005 .......... AG134/04 27/8/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Alby’s Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG244/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Alco/BLPPU and the CMETU Collective State of WA 29 June, 2000 - 1 Nov., 2002 ........... AG159/00 25/7/00 80 3180 
Agreement 2000 
 
Allbend Engineering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG96/00 19/5/00 80 2465 
CMETU Collective Agreement 2000 
 
Allcon Steel Construction/ BLPPU and the  Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG226/99 29/3/00 80 1021 
CMETU Collective Agreement 1999 
(Cancels previous Allcon Steel ... Agreements 
No. AG181/1995 & No. AG242/97.  For prior 
details, see Vol. 79 Part 2) 
 
Allcon Steel /CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG165/05 8/11/05 Unpublished 
Agreement 2005-2008 
(Replaces previous Allcon Steel Construction 
… Agreement 2002-2005 No. AG121/03. 
For prior details, see Vol. 85, Part 1) 
 
Allcon Steel Construction Industrial Agreement Whole of State 1 Aug., 1997 - 31 July, 1999............ AG141/97 21/8/97 77 2210 
 
All Cover Roofing/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG249/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Allect Services (Bentley WA) Enterprise Allect Services (Shift Roster) 1 July, 2005 - 30 June, 2008 ............ AG13/06 15/2/06 Unpublished 
Agreement 2005.  (Replaces previous Allect at National Foods Operations, 
Services ... Agreement 2001 No. AG 11/02. Bentley WA 
For prior details, see Vol. 85, Part 2) 
 
All Fix Roofing/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG209/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
All Personnel - TWU Enterprise Bargaining Whole of State 31 Jan., 2001 – 31 Dec., 2003 .......... AG241/01 22/2/02 Unpublished 
Agreement 2001 
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All Ports Terminal and Zone Maintenance Albany, Esperance or Geraldton 18 Feb., 2005 – 15 Feb., 2008 .........  AG263/04 18/02/05 Unpublished 
Enterprise Agreement 2004 Districts including The Terminal 
 
Allstate Concrete/BLPPU and the CMETU Whole of State 10 Feb., 2000 - 1 Nov., 2002 ...........  AG24/00 18/4/00 80 1761 
Collective Agreement 2000 
(Cancels previous Allstate Concrete ... 
Agreement No. AG93/99.  For prior 
details, see Vol. 79, Part 2) 
 
Allstate Landscape Contractors PL Industrial Whole of State 23 Feb., 1998 - 31 Oct., 1999 ..........  AG28/98 30/4/98 78 1615 
Agreement 
 
All Suburbs Glass and Glazing/CFMEUW Western Australia, Christmas 3 June, 2004 - 31 Oct., 2005 ............  AG105/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Allwest Ceilings/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG145/05 12/12/05 Unpublished 
Agreement 2005-2008 
(Replaces previous Allwest Ceilings … 
Agreement 2002-2005 No. AG 4/04. 
For prior details, see Vol. 85, Part 2) 
 
Allwest Ceilings/BLPPU Collective Agreement Whole of State 26 May, 2000 - 1 Nov., 2002...........  AG216/00 19/02/01 Unpublished 
 
Altone Continental and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG157/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Aluminium Fabrication Industry Traineeship Throughout W.A. 1 Feb., 1988 - 31 Jan., 1989.............  AG21/88 15/12/88 69 1395 
Agreement 
 
Aluminium Finishing Traineeship Agreement Whole of State 1 Aug., 1988 - 31 July, 1989............  AG13/88 8/8/90 70 2171 
 
Aluminium Partitioning Supplies / CFMEUW Western Australia, Christmas 16 Sept., 2004 – 31 Oct., 2005.........  AG165/04 11/10/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Amaroo Cottages for Senior Citizens (Inc), Whole of State 12 Dec., 2003 – 30 June, 2006.........  AG294/03 15/12/03 Unpublished 
Hospital Salaried Officers Association (Union 
of Workers) Enterprise Agreement 2003 
 
Amatek Ltd Enterprise Agreement 1996 Amatek Ltd Employees, at 24 Apr., 1996 - 21 May, 1998..........  AG277/96 4/11/96 76 4489 
 Rocla Pipeline Products, 
 Kewdale 
 
Amatek Limited Quarries, Kewdale (Enterprise Whole of State 19 Jan., 1998 - 1 Oct., 1999 .............  AG344/97 3/3/98 78 823 
Bargaining) Agreement 1997 
 
Amatek Ltd Kewdale (Enterprise Bargaining) Kewdale Site 30 Sept., 1994 - 21 Feb., 1996 .........  AG101/94 7/10/94 74 2330 
Agreement 1994 
 
Amber Consulting and the CFMEUW and Whole of State 2 Aug., 2006 - 31 Oct., 2008 ...........  AG67/06 16/11/06 Unpublished 
Construction Industry Collective 
Agreement 2005-2008 
 
AMC Rooftiling/CFMEUW Industrial Western Australia, Christmas 20 Dec., 2004 – 30 June, 2007.........  AG284/04 1/04/05 Unpublished 
Agreement 2004-2007 and Cocos (Keeling) Islands 
 Groups only 
 
AMCOR Beverage Cans, Canningvale Opera- Canning Vale 1 July, 2003 - 28 June, 2006 ............  AG176/03 13/08/03 Unpublished 
tions, Enterprise Bargaining Agreement 
2003 to 2006.  (Replaces previous AMCOR 
Beverage … Agreement 2001/2003 
No. AG 154/2001) 
 
AMEC Australia Pty Ltd Enterprise AMEC Australia Pty Ltd 1 Jan., 1996 - 31 Dec., 1997 ............  AG199/96 8/8/96 76 3838 
Agreement 1996.  (Replaces Matthew Hall (AMEC) 
(Western Region) a division of Amec ... 
Agreement No. AG21/95) 
 
Amec Services Pty Ltd Alcoa Projects Enter- Amec Services Pty Ltd at Alcoa 19 Feb., 2001 - 30 June, 2001..........  AG18/01 19/02/01 Unpublished 
prise Bargaining Agreement 2000 of Australia WA sites only 
 
Amec Services Pty Ltd Alcoa Projects Enter- Amec Services Pty Ltd at Alcoa 1 July, 2001 - 30 June, 2003 ............  AG17/01 19/02/01 Unpublished 
prise Bargaining Agreement 2001 - 2003 of Australia WA sites only 
 
AMM Steel Fabricators/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG214/99 24/3/00 80 1027 
CMETU Collective Agreement 1999 
(Replaces Agreement No. AG177/1977) 
 
Anderson Formrite Pty Ltd/CFMEUW Whole of State 22 Oct., 2001 - 1 Nov., 2003 ...........  AG213/01 20/11/01 Unpublished 
Collective Agreement 2001 
 
Anglican Schools Commission (Enterprise Whole of State 7 July, 2009 – 4 July, 2012 ..............  AG33/09 7/7/09 Unpublished 
Bargaining) Agreement 2008 
(Replaces previous Anglican Schools ... 
Agreement 2005 No. AG274/05.  For prior 
details, see Vol. 89, Part 1) 
 
ANI Bradken Perth Enterprise Agreement 1996 Whole of State 18 Apr., 1996 - 21 Apr., 1998..........  AG146/97 24/6/96 77 868 
 
ANI Products (Hoskins Division) ANI Products WA (Hoskins 18 May, 1994 - 1 Sept., 1996...........  AG45/94 5/9/94 74 2093 
Enterprise Bargaining Agreement - Division), Bassendean 
Internal Agreement No. 1 of 9 May 1994 
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ANI Products (Service Division) 170 Railway Parade 8 Mar., 1993 - 7 Mar., 1994 ............. AG27/92 21/4/93 Unpublished 
Enterprise Bargaining Agreement 1992 Bassendean 
 
ANI Products (WA) Division Enterprise Whole of State 12 July, 1993 - 26 June, 1994 .......... AG34/93 5/8/93 73 2039 
Bargaining Consent Agreement 1993 
 
ANI Wear Resistant Products Division Bassendean Operations 17 Aug., 1998 - 16 Aug., 2000......... AG236/98 13/11/98 78 4562 
Enterprise Bargaining Consent 
Agreement 1998.  (Replaces AG219/96) 
 
Answer Engineering/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG160/05 12/12/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Answer Engineering … Agreement 2002 – 2005 
No. AG61/03.  For prior details, 
see Vol. 85, Part 2) 
 
Apollo Trading Co/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG246/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Apprentices Fitting and Turning - Minister Apprentices employed 5 May, 1976 - 4 May, 1977.............. AG27/76 17/5/76 56 627 
for Agriculture by Minister for Agriculture 
 
Aquila Earthmoving/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG215/99 24/3/00 80 1032 
Collective Agreement 1999 
(Replaces previous Aquila ... Agreement 
No. AG73/99.  For prior details, see 
Vol. 79, Part 2) 
 
Aquila Earthmoving/CFMEUW Industrial Western Australia, Christmas 27 July, 2004 – 31 Oct., 2005 .......... AG135/04 27/8/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Arca Pty Ltd/CFMEUW Industrial Western Australia, Christmas 17 Aug., 2004 – 31 Oct., 2005 ......... AG148/04 14/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Arcus Australia Pty Ltd/CFMEUW Industrial Western Australia, Christmas 5 Feb., 2003 – 31 Oct., 2005 ............ AG77/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Argyle Diamond Enterprise Agreement Activity of Argyle Diamonds 1 May, 1996 - 30 Apr., 1997............ AG244/96 8/10/96 76 4155 
1996, The.  (Replaces No. AG73/94.   Mines Pty Ltd sites north 
For prior details, see Vol. 76, Part 2) of 19th Parallel 
 
Argyle Diamonds Enterprise Agreement 1997 Whole of State 1 May, 1997 - 30 Apr., 1997............ AG210/97 17/9/97 77 2562 
 
Argyle Diamond Mine, Fluor Daniel Power Argyle Area - All work 17 Jan., 1997 - 16 Dec., 1998........... AG342/66 17/1/97 77 326 
& Maintenance Services, Maintenance associated with Argyle 
Agreement, 1996 Diamond Mine 
 
Argyle Diamond Mine, Fluor Daniel Power Whole of State 17 Jan., 1998 - 16 Jan., 1999............ AG59/98 1/7/98 78 2630 
& Maintenance Services, Maintenance 
Agreement 1998 
 
Arlow Insulation Industrial Agreement Whole of State 22 Feb., 1996 - 31 July, 1997........... AG48/96 11/12/96 77 27 
 
Arlow Insulation Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG161/97 17/9/97 77 2566 
 
Armani Aluminium Windows / CFMEUW Western Australia, Christmas 16 Sept., 2004 – 31 Oct., 2005......... AG166/04 19/10/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Arnott's Biscuits S.D.A. – TWU Agreement 2003 Whole of State 17 Sept., 2003 - 30 June, 2006 ......... AG211/03 18/09/03 Unpublished 
(Replaces previous Arnott's Biscuits… 
Agreement 2001 No. AG40/02.  For 
prior details, see Vol. 83, Part 1) 
 
Arrow Holdings Industrial Agreement Whole of State 1 June, 1999 - 31 Oct., 1999 ............ AG101/99 2/8/99 79 2121 
 
Arrow Holdings Kenwick Factory Whole of State 1 July, 1999 - 1 July, 2001 ............... AG105/99 31/8/99 79 2332 
Industrial Agreement 
 
Arrow Roof Tiling Services/CFMEUW Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG245/04 10/12/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Art-Ceil/BLPPU Collective Agreement 2000 Whole of State 19 May, 2000 - 1 Nov., 2002 ........... AG97/00 19/5/0 80 2471 
 
Arthur Yates and Co Limited Canning Arthur Yates and Co Limited, 13 Sept., 1994 - 12 Sept., 1995 ........ AG86/94 20/9/94 74 2334 
Vale Western Australia Site Agreement Canning Vale Site 
 
Association for the Blind of Western Association of Blind of 8 Aug., 1996 - 7 Aug., 1998............. AG186/96 8/8/96 76 3850 
Australia Enterprise Agreement 1996 Western Australia Inc 
 
Association for the Blind of Western Australia Whole of State 9 Dec., 2003 – 30 June, 2006 ........... AG268/03 17/12/03 Unpublished 
Salaried Officers' Enterprise Agreement 2003 
(Replaces previous Association for the 
Blind ... Agreement 2001 AG152/01. 
For prior details, see Vol. 83, Part 1) 
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Association for Christian Education Inc Whole of State 1 July, 2000 - 31 Dec., 2002 ............  AG23/02 22/3/02 Unpublished 
(Enterprise Bargaining) Agreement 2001 
(Replaces previous Association for 
Christian ... Agreement No. AG265/98. 
For prior details, see Vol. 81, Part 2) 
 
Association of Independent Schools of Osborne Park 1 July, 1998 - 30 June 1999 .............  AG105/98 30/9/98 78 3651 
Western Australia Clerical Officers 
(Enterprise Bargaining) Agreement 1998. 
 
Associated Corrosion Control Industrial Whole of State 12 Mar., 1998 - 31 Oct., 1999..........  AG375/97 7/4/98 78 1619 
 
ASA Windows Pty Ltd Industrial Agreement Whole of State 26 Nov., 1997 - 31 Oct., 1999 .........  AG365/97 26/2/97 78 955 
 
A S Built Construction Industrial  A S Built Constructions 19 Sept., 1995 - 31 July, 1997 .........  AG228/95 22/11/95 76 71 
Agreement Pty Ltd 
 
Atkins Carlyle Ltd (Belmont Warehouses) Atkins Carlyle Ltd Warehouses, 22 June, 1995 - 30 June, 1996 .........  AG89/95 4/7/95 75 2128 
Enterprise Agreement 1995 Belmont excluding trade sales 
 counter staff 
 
Atlas Copco Australia Pty Limited Welshpool WA 1 July, 1999 - 30 June 2001 .............  AG166/91 26/11/99 79 3582 
Perth WA Enterprise Agreement 1999 
 
Aurora Marble & Granite/CFMEUW Western Australia, Christmas 16 Jan., 2004 – 31 Oct., 2005 ..........  AG5/2005 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Aurora Stone P/L / CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG245/05 20/3/06 Unpublished 
Agreement 2005-2008 
 
Ausform Constructions/BLPPU and the CMETU Whole of State 16 Feb., 2001 - 1 Nov., 2002 ...........  AG20/01 27/03/01 Unpublished 
Collective Agreement 2001 
 
Ausform Construction/CFMEUW Industrial Western Australia, Christmas 26 May, 2003 – 31 Oct., 2005 .........  AG139/03 14/01/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ausform Construction Industrial Agreement Whole of State 8 June, 1999 - 31 Oct., 1999 ............  AG103/99 31/8/99 79 2334 
 
Aussie Flooring Pty Ltd Industrial Agreement Whole of State 2 Mar., 1999 - 31 Oct., 1999............  AG27/99 31/3/99 79 985 
 
Austotel Management Clerical Employees Whole of State 18 Apr., 1994 - 31 Dec., 1994..........  AG73/93 18/4/94 74 1248 
(TASK) Agreement 1994 
 
Austral Insulation/CFMEUW Industrial Western Australia, Christmas 14 Jan., 2003 – 31 Oct., 2005 ..........  AG62/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Australasian Piling Company/CFMEUW Western Australia, Christmas 24 Jan., 2003 – 31 Oct., 2005 ..........  AG50/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Australasian Piling Company/ Groups only 
BLPPU and the CMETU Collective 
Agreement 2000 AG147/00, 84WAIG51. 
For prior details, see Vol. 83, Part 1) 
 
Australasian Piling Company/CFMEUW Whole of State 15 Nov., 2001 - 1 Nov., 2004 ..........  AG235/01 7/12/01 Unpublished 
Collective Agreement 2001 
 
Australian Fire Doors Company/CFMEUW Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............  AG171/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Australian Glass Manufacturers Co. Perth, Establishment of Australian 8 April, 1993 - 8 Oct., 1994.............  AG10/93 19/4/93 73 1245 
Maintenance Trades (Enterprise Bargaining) Glass Manufacturers 
Agreement 1993 Company - Perth 
 
Australian Glass Manufacturers Co. Perth, Australian Glass Manufac- 1 Nov., 1994 - 30 Oct., 1996 ...........  C470/94 8/12/94 75 162 
Maintenance Trades (Enterprise Bargaining) turers Co. Perth 
Agreement 1994 
 
Australian Labor Party (WA Branch) Employees employed in 1 July, 2010 – 28 June 2013.............  AG23/10 1/03/11 Unpublished 
Enterprise Bargaining Agreement 2010 the classifications in  
(Cancels previous Australian Labor Schedule A at the  
… Agreement 2004 No. AG107/04.  For Australian Labor Party 
prior details, see Vol. 90, Part 2) (WA Branch) 
 
Australian Labor Party (WA Branch) Australian Labor Party (WA 1 Jan., 2006 – 29 Dec., 2009............  AG57/06 20/9/06 Unpublished 
Enterprise Bargaining Agreement 2006 Branch), Perth Trade Hall (Inc)  
 and Magenta Linas Pty Ltd 
 
Australian Municipal, Administrative,  7 – 9 Merchant Way, 20 May, 2002 – 20 May, 2003.........  AG120/02 25/9/02 Unpublished 
Clerical and Services Union of Employees Morley, WA 
– Western Australian Clerical and Adminis- 
trative Branch and Bakewell Foods Pty Ltd 
Supported Wages System Agreement 2002 
 
Australian Poultry Limited (Osborne Park) Australian Poultry Limited, 4 July, 1994 - 3 July, 1995...............  AG70/94 12/8/94 74 2104 
Enterprise Bargaining Agreement 1994 Osborne Park 
 
Australian Red Cross Blood Service Western ARCBS WA except those 7 Dec., 2004 - 31 Mar., 2007 ...........  AG260/04 8/12/04 Unpublished 
Australia, AMA Medical Practitioners who are members of the 
Industrial Agreement 2004 National Executive 
(Replaces previous Australian Red Cross 
... Agreement No. AG153/01.  For 
prior details, see Vol. 84, Part 1) 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 
 Title Area Date of No. of Date      Reference 
  Governed Operation Agreement Delivered Vol..    Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(42) 

Australian Red Cross Blood Service - Western Whole of State 16 June, 2005 - 1 Sept., 2006 ........... AG82/05 17/6/05 Unpublished 
Australia (ASU) Enterprise Agreement 2004 
(Replaces previous Australian Red Cross 
... Agreement 2001 No. AG124/01. 
For prior details, see Vol. 85, Part 1) 
 
Australian Red Cross Blood Service - Western Australian Red Cross Blood 6 May, 2005 – 1 Sept., 2006 ............ AG70/05 6/05/05 Unpublished 
Australia (ARCBS-WA), Health Services Union, Service - Western Australia 
Western Australia (HSU-WA) Enterprise (ARCBS-WA) 
Agreement 2004 
(Replaces previous Australian Red Cross 
... Agreement No.. AG125/01.  For prior 
details, see Vol. 84, Part 2) 
 
Australian Red Cross (Western Australian Australian Red Cross (Western 18 Nov., 1996 - 17 Nov., 1998......... AG83/97 12/6/97 77 1665 
Division) Headquarters Enterprise Australian Division) East 
Agreement 1996 Perth, 110 Goderich St 
 East Perth 
 
Australian Wool Handlers (Albany) Enterprise 1 Woolstores Place, 1 July, 1998 - 30 June 2001 ............. AG240/00 10/11/00 80 5374 
Agreement 2000.  (Cancels previous Albany Albany 
Wool stores ... Agreement No. AG263/1996) 
 
Australian Wool Handlers (Spearwood) Enter- Whole of State 1 July, 1998 - 30 June 2001 ............. AG145/00 15/6/00 80 2875 
prise Agreement, 1998.  (Replaces the following 
Agreements:-  Wesfarmers Wool ... No. AG6/94; 
No. AG136/96; & No. AG245/96, Elders Limited 
(Spearwood ...) No. AG122/94; No. AG235/95; & 
No. AG332/96 and Wooldumpers Australia ... 
No. AG297/95 & No. AG57/97) 
 
Australian Workers' Union (Western Australian Whole of State 23 Dec., 2010 – 23 April, 2012........ AG33/10 23/12/10 Unpublished 
Public Sector) General Agreement 2010. 
(Replaces and cancels in their entirety the  
Following agreements: 
Australian Workers' Union (Western Australian  
Public Sector) General Agreement 2007 No. AG45/07; 
Australian Workers Union and Department of  
Environment and Conservation Visitor Centres 
Industrial Agreement 2007 No. AG50/07; 
State Research Stations, Agricultural Schools  
and College Workers General Agreement 2007 
No. AG42/07; 
Midland Sale Yards Agreement 2007 No. AG34/07 
For prior details, see Vol. 90, Part 1) 
 
Austwest Construction Services/CFMEUW Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005............ AG248/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Auswest Constructions/BLPPU  Groups only 
and the CMETU Collective Agreement 
2001 AG197/01.  For prior details, 
see Vol. 83, Part 1) 
 
Autism Association of WA (Inc) – LHMU Whole of State 3 March, 2011 – 29 Feb., 2014 ........ AG1/11 3/03/11 Unpublished 
Residential Support Workers Industrial 
Agreement 2010.  (Substitutes previous 
Autism Association … Agreement 2005 
No. AG262/05.  For prior details, 
see Vol. 90, Part 2) 
 
Automotive Dismantler Youth Traineeship Whole of State 7 June, 1990 - 6 June, 1991.............. AG3/90 7/6/90 70 2173 
Agreement 
 
AVP Constructions/CFMEUW Collective Whole of State 7 Mar., 2002 - 1 Nov., 2002............. AG37/02 5/4/02 Unpublished 
Agreement 2001 
 
AW Bricklaying/BLPPU and the CMETU Whole of State 19 July, 2001 - 1 Nov., 2002............ AG155/01 9/8/01 Unpublished 
Collective Agreement.  (Replaces previous AW 
Bricklaying ... Agreements No. AG60/95 and 
No. AG192/97.  For prior details, see 
Vol. 81, Part 2) 
 
AWU Jobskills "K" Newgrowth "K" Newgrowth Employees 4 Jan., 1995 - 3 Jan., 1997................ AG2/95 27/6/95 75 2133 
Agreement 1995 Under Jobskills Programme 
 
AWU Jobskills Perth ITEC Pty Ltd and Trainees at ITEC Pty Ltd and 25 Aug., 1994 - 24 Aug., 1996......... AG54/94 1/12/94 74 2939 
Centre Care Skillshare Agreement 1994 Centrecare Skills Training Centre 
 
AWU Jobskills Trainee Agreement 1995 Jobskill Trainees of  the 9 Nov., 1995 - 8 Nov., 1997............. AG256/95 30/11/95 75 3180 
 Royal Western Australian 
 Bowling Association Inc 
 
AWU Jobskills Trainee Albany Employment Albany Development 25 Aug., 1994 - 24 Aug., 1996......... AG76/94 13/12/94 75 78 
Development Committee Inc Agreement Committee Inc Employees 
1994 Under Jobskills Programme 
 
AWU Jobskills Trainee Group Training Trainees at Group Training 18 Nov., 1994 - 17 Nov., 1996......... AG56/94 2/12/94 74 2940 
South West (Inc) Agreement 1994 South West (Inc) 
 
AWU Jobskills Trainee Life Be In It Jobskills Trainees of Life 25 Aug., 1994 - 24 Aug., 1996......... AG49/94 21/9/94 74 2342 
Agreement 1994 Be In It 
 
AVP CONSTRUCTIONS/CFMEUW Whole of State 7 Mar., 2002 - 1 Nov., 2002............. AG37/02 5/4/02 Unpublished 
Collective Agreement 2001 
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Avro Holdings/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG251/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
B & I Maintenance & Carpentry Services/ Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG144/05 20/01/06 Unpublished 
CFMEUW Industrial Agreement 2005-2008 
(Replaces previous B & I Maintenance 
… Agreement 2002-2005 No. AG243/02. 
For prior details, see Vol. 85, Part 2) 
 
B & L Formwork Industrial Agreement Bertolini & Ladner Pty Ltd 6 Dec., 1995 - 31 July, 1997 ............  AG 316/95 10/01/96 76 343 
 t/a B & L Formwork 
 
B & N Uptons Roof Plumbing & Maintenance/ Western Australia, Christmas 22 Jan., 2003 – 31 Oct., 2005 ..........  AG51/03 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels B & N Upton/BLPPU and the Groups only 
CMETU Collective Agreement 2000. 
AG211/00, 84WAIG51.  For prior 
details, see Vol. 83, Part 1) 
 
B & R Paving Industrial Agreement Carbone B & E and Serafino 6 June, 1996 - 31 July, 1997 ............  AG126/96 10/6/96 76 1718 
 S & R t/a B & R Paving 
 
B & S Concrete Cutting Service / CFMEUW Western Australia, Christmas 26 Aug., 2004 – 31 Oct., 2005.........  AG156/04 15/09/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Baguleys Container Yard Rouse Head State of Western Australia 25 July, 2005 - 1 July, 2006.............  AG83/05 25/7/05 Unpublished 
WA Certified Agreement 2004 
 
Bains Harding Industries Asbestos Bains Harding Industry 11 Nov., 1994 - 10 Nov., 1996 ........  AG137/94 11/11/94 74 2941 
Eradication Industrial Agreement Pty Ltd 
 
Bains Harding Industries (Manufac- Manufacturing Division 18 Aug., 1999 - 17 Aug., 2001 ........  AG113/99 18/8/99 79 2338 
turing Division) Enterprise Bargaining Bains Harding 
Agreement.  (Replaces AG89/97) 
 
Bains Harding Industries (South West Division) South West Division Section 5 Dec., 1994 - 4 Dec., 1995 .............  AG67/95 8/5/95 75 1845 
Enterprise Bargaining Agreement of Bains Harding Industries 
 Pty Ltd 
 
Bains Harding Industries (South West Division) South West Division 9 May, 1996 - 8 May, 1998..............  AG201/96 16/8/96 76 3851 
Enterprise Bargaining Agreement Section of Bains Harding 
 
Bains Harding Industries (Alcoa Kwinana) Kwinana Alumina 9 May, 1998 - 9 March, 2000 ..........  AG169/98 15/10/98 78 3979 
Enterprise Bargaining Agreement 1998 Refinery 
 
Bains Harding Industries (Alcoa Wagerup) Wagerup Refinery Site 9 May, 1998 - 9 March, 2000 ..........  AG167/98 15/10/98 78 3981 
Enterprise Bargaining Agreement 1998 
 
Bains Harding Industries (Wesfarmers CSBP) Kwinana Site 9 May, 1998 - 9 March, 2000 ..........  AG168/98 15/10/98 78 3983 
Enterprise Bargaining Agreement 1998 
 
Bains Harding Industries (Western Power - Kwinana Site 9 May, 1998 - 9 March, 2000 ..........  AG170/98 15/10/98 78 3986 
Kwinana) Enterprise Bargaining Agreement 1998 
 
Bains Harding Industries (Western Power-Muja) Muja Site 9 May, 1998 - 9 March, 2000 ..........  AG166/98 15/10/98 78 3988 
Enterprise Bargaining Agreement 1998 
 
Bains Harding Industries (Worsley Alumina) Worsley Alumina 9 May, 1998 - 9 March, 2000 ..........  AG165/98 15/10/98 78 3990 
Enterprise Bargaining Agreement 1998 Refinery Site 
 
Bakers Bun Hot Bread Kitchens Agreement Area occupied by Bakers 24 Feb., 1976 - 23 Feb., 1977 ..........  AG19/76 9/4/76 56 574 
 Bun Hot Bread Kitchens 
 
Bakewell Morley Casual Employees Whole of State 1 July, 1997 - 30 June, 1998 ............  AG184/97 11/12/97 78 339 
Agreement 1997 
 
Balfern Holdings/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG235/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ballymount/CFMEUW Collective  Whole of State 10 Oct., 2002 – 1 Nov., 2002...........  AG220/02 29/11/02 Unpublished 
Agreement 2002 
 
Ballymount Enterprises/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG163/05 20/01/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Ballymount Enterprises … Agreement 
2002-2005 No. AG244/02.  For prior details, 
see Vol. 85, Part 2) 
 
Ballymount Enterprises Pty Ltd New  New Metro Rail Project  21 June, 2005 - 1 July, 2006 ............  AG236/05 21/06/05 Unpublished 
Metro Rail Southern Suburbs Rail Project, Southern Suburbs Rail 
Structural Project Agreement 2005 Project 
 
Barney Mac Plastering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG208/00 11/9/00 80 4649 
CMETU Collective Agreement 2000 
(Replaces and Cancels previous Barney 
Mac... Agreement No. AG90/1999. 
For prior details, see Vol. 80, Part 1) 
 
Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd, 1 July, 2000 - 30 Oct., 2001.............  AG35/01 27/3/01 Unpublished 
Division) Certified Agreement 2000 WA 
 
Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd 1 Nov., 2004 - 30 Nov., 2007 ..........  AG122/05 16/8/05 Unpublished 
Division) Certified Agreement 2004 WA, Osborne Park 
(Cancels previous Bartter Enterprises … 
Agreement 2002 No. AG75/02.  For 
prior details, see Vol. 85, Part 1) 
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Bayley's Electrical Services Industrial Bayley's Electrical Services 11 Nov., 1994 - 31 July, 1995.......... AG136/94 11/11/94 74 2943 
Agreement 
 
Bayley's Electrical Services Industrial Ron Bayley t/a Bayleys 31 Oct., 1995 - 31 July 1997 ............ AG 289/95 7/12/95 76 74 
Agreement Electrical Service 
 
Beaufort College Enterprise Bargaining Whole of State 28 Jan., 1998 - 31 Dec., 1999........... AG58/98 22/4/98 78 1622 
Agreement 1998 
 
Bedrock Limestone Co. Industrial Agreement Bedrock Limestone Co. 31 Aug., 1996 - 31 July, 1997.......... AG152/96 16/9/96 76 3854 
 
Bedrock Limestone Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999.......... AG193/97 1/10/97 77 2573 
 
Beehive Montessori School (Enterprise Whole of State 18 Aug., 2010 - 15 Aug., 2013......... AG5/10 18/8/10 Unpublished 
Bargaining) Agreement 2010 
(Replaces and Cancels previous Beehive  
Montessori ... Agreement 2007 No. AG61/07. 
For prior details, see Vol. 90, Part 1) 
 
Bells Thermalag & Industrial Services Asbestos Bells Thermalag & Industrial 8 Dec., 1995 - 8 Dec., 1997.............. AG324/95 24/6/96 76 2159 
Eradication Industrial Agreement Services Pty Ltd 
 
Belpile Western Australia Pty Ltd/CFMEUW Western Australia, Christmas 11 Feb., 2004 - 31 Oct., 2005........... AG24/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
(Replaces Belpile … Agreements No.AG182/94 Groups only 
and No. AG253/01. For prior details, see Vol. 84, 
Part 1) 
 
Beltreco Limited (North West) Enterprise Whole of State 8 Oct., 1997 - 30 June, 1999 ............ AG270/97 5/11/97 77 2877 
Bargaining Agreement 1997 
 
Beltreco North West Operations Whole of State 28 Feb., 2001 - 30 June, 2003 .......... AG270/00 28/02/01 Unpublished 
Enterprise Bargaining Agreement 2000 
 
Beltreco Ltd (WA) Malaga Operations Malaga 1 Oct., 1999 - 30 Sept., 2001............ AG178/99 17/12/99 80 39 
Enterprise Agreement 1999 
 
Benchmark Recruitment (WA) Pty Ltd CBH Co-operative Bulk 2 Sept., 2002 – 1 July, 2005 ............. AG151/02 25/10/02 Unpublished 
Kwinana) Maintenance Agreement 2002 Handling - Kwinana 
 
Bentley Crane Hire/BLPPU & CMETU Whole of State 25 Oct., 2001 - 1 July, 2003 ............. AG209/01 20/11/01 Unpublished 
Collective Agreement 2001 
 
Berkley Challenge Industrial Agreement Berkley Challenge Pty Ltd 19 Oct., 1994 - 21 July, 1995 ........... AG127/94 4/11/94 74 2648 
 
Berri Ltd (Balcatta Plant) Enterprise Berri Ltd 1 Aug., 2002 - 31 July, 2004............ AG114/02 25/09/02 Unpublished 
Agreement 2002.  (Replaces previous Berri 7 Ledgar Road, Balcatta 
Ltd ... Agreement No. AG188/00.  For prior 
details, see Vol. 82, Part 1) 
 
Berri Ltd (Balcatta Plant) Enterprise Berri Ltd 1 Aug., 2004 - 31 Jan., 2007 ............ AG177/04 11/11/04 Unpublished 
Agreement 2004 7 Ledgar Road, Balcatta 
 
Berrivale Orchards Ltd Enterprise Ledger Road, 2 June, 1997 - 1 June, 1998.............. AG274/97 13/1/98 78 599 
Agreement 1997 Balcatta WA 
 
Best Yet Builders Cleans Industrial Whole of State 28 Oct., 1998 - 31 Oct 1999............. AG241/98 17/12/98 79 113 
Agreement 
 
Bethesda Hospital (HSU) Administrative Staff Whole of State 19 Dec., 2005 - 31 Dec., 2008.......... AG279/05 19/01/05 Unpublished 
Enterprise Agreement 2005.  (Replaces previous 
Bethesda Hospital ... Agreement 2003 
No. AG25/03.  For prior details, see 
Vol. 85, Part 2) 
 
Beton Contractors Industrial Agreement Beton Contractors Pty Ltd 23 Aug., 1995 - 31 July, 1997.......... AG153/95 10/10/95 75 2960 
 
Beverley Four Square Supermarket and Whole of State 6 Nov., 2002 – 30 June, 2005........... AG167/02 18/11/02 Unpublished 
SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
BHP Building Products – Myaree Performance Whole of State 1 Jan., 1995 - 28 Feb 1997 ............... AG3/96 14/2/96 77 874 
Payments Scheme Agreement 1995 
(Superseded by AG84/97) 
 
BHP Building Products Myaree Enterprise BHP Building Products, 1 Jan., 2000 - 31 Aug., 2001 ............ AG140/00 3/7/00 80 2889 
Agreement 2000/2001.  (Replaces and Myaree 
Cancels previous BHP Building ... Agreement 
No. AG129/99.  For prior details, see 
Vol. 80, Part 1) 
 
BHP Building Products Osborne Park BHP Building Products 1 Jan., 2000 - 31 Aug., 2001 ............ AG111/00 23/5/00 80 2490 
Enterprise Agreement 2000/2001 14 Howe Street, 
(Cancels previous BHP Building ...  Osborne Park 
Agreement No.AG114/99.  For prior 
details, see Vol. 79, Part 2) 
 
BHP Cadjebut Enterprise Bargaining Cadjebut in the Kimberly 19 Aug., 1993 - 19 Feb., 1996.......... AG36/93 24/8/93 73 2375 
Agreement 1993 Region of W.A. or Completion 
 
BHP Steel-Rod & Bar Products - Kwinana BHP Rod and Bar Products 25 Nov., 1993 - 24 Nov., 1995......... AG45/93 25/11/93 73 3388 
Works - Steel Industry Enterprise Bargaining Division Kwinana Works 
Agreement 1993 
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BHP Steel Transport & Logistics, Kwinana BHP Steel Transport & 4 July, 2003 – 30 June, 2004............  AG158/2003 4/7/03 Unpublished 
Logistics Terminal Enterprise Agreement 2003 Logistics, Kwinana 
 Logistics Terminal 
 
B.H.P. Transport-Kwinana Enterprise Bulk Handling and Rail 23 Sept., 1993 - 21 April, 1995........  AG55/93 29/9/93 73 2680 
Bargaining Agreement, 1993 Terminal Operations of 
 BHP Transport Kwinana 
 
B.H.P. Transport Kwinana Enterprise Bulk Materials Handling, 27 Nov., 1995 - 21 April, 1997........  AG 285/95 3/1/96 76 75 
Bargaining Agreement, 1995 Kwinana Rail Terminal 
 and Vehicle Maintenance 
 Operations 
 
BHP Transport Pty Ltd Kwinana Bulk BHP Transport Pty Ltd 16 Feb., 1998 - 16 Aug 1999 ...........  AG83/98 15/2/99 79 724 
Materials Handling Enterprise Bargaining Kwinana 
Agreement 1998 
 
BHP Transport Pty Ltd Kwinana Logistics BHP Transport Pty Ltd 16 Feb., 1998 - 16 Aug, 2000 ..........  AG25/98 19/3/99 79 1001 
Enterprise Agreement 1998 Kwinana Logistics 
 
Bibra Lake Fabrication Workshop Enterprise Bulkwest Engineering Pty Ltd, 1 Nov., 2003 - 30 Oct., 2006 ...........  AG17/04 26/03/04 Unpublished 
Agreement 2003.  (Replaces previous Bibra Bibra Lake Workshop 
Lake … Agreement 2001 No. AG29/02. 
For prior details, see Vol. 83, Part 2) 
 
Bill Stevens Applied Applicators Industrial Bill Stevens Applied 8 Sept., 1995 - 31 July, 1997 ...........  AG158/95 10/10/95 75 2962 
Agreement Applicators Pty Ltd 
 
Bill Stevens Plasterworld Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG10/98 25/3/98 78 1144 
 
Bill Stevens Plasterers/CFMEUW Industrial Western Australia, Christmas 27 May, 2004 - 31 Oct., 2005 ..........  AG97/04 30/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Binder (WA) Enterprise Bargaining Whole of State 4 Dec., 1997 - 3 Dec., 1998 .............  AG12/98 5/3/98 78 825 
Agreement 1998 
 
Binder (WA) Enterprise Bargaining Whole of State 1 June, 1999 - 31 May, 2001 ...........  AG115/99 30/8/99 79 2345 
Agreement 1999 
 
Bindoon General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG177/02 18/11/02 Unpublished 
Agreement 2002  Amended - 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Bindoon Tiling Industrial Agreement Garry Dunk t/a Bindoon 7 Sept., 1995 - 31 July, 1997 ...........  AG215/95 7/12/95 76 79 
 Tiling 
 
Biokovo Painting/BLPPU and the CMETU Whole of State 11 Dec., 2001 - 1 Nov., 2002...........  AG255/01 09/01/02 Unpublished 
Collective Agreement 2001 
 
Biokovo Paving/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 - 31 Oct., 2005...........  AG183/04 29/11/04 Unpublished 
Agreement 2002 and Cocos (Keeling) Islands 
 Groups only 
 
Bisschops Industries/CFMEUW Industrial Western Australia, Christmas 17 Feb., 2003 – 31 Oct., 2005..........  AG78/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Bisschops and Cocos (Keeling) Islands 
Industries Industrial Agreement No. AG339/97, Groups only 
84WAIG52.  For prior details, see Vol. 83, Part 1) 
 
B Kernaghan & Co Domestic and Minor Whole of State 7 Feb., 1996 - 31 July, 1997 ............  AG54/96 11/12/96 77 29 
Industrial Agreement 
 
B Kernaghan & Co Industrial Agreement Whole of State 4 Apr., 1995 - 31 July, 1996 ............  AG52/95 19/4/95 75 1527 
 
B Kernaghan & Co Industrial Agreement Whole of State 13 Sept., 1995 - 31 July, 1997 .........  AG220/95 22/11/95 76 80 
 
B Kernaghan & Co Industrial Agreement Whole of State 12 Dec., 1996 - 31 July, 1997 ..........  AG27/96 6/12/96 76 4901 
 
B Kernaghan & Co Subiaco Grandstand Subiaco Grandstand Commencement - Completion .........  AG53/95 16/5/95 75 1845 
Construction Project Agreement 1994 Construction Project 
 
BKM Construction Tilt - Up Industrial Brendan Maine t/a BKM 21 Dec., 1994 - 31 July, 1995 ..........  AG196/94 29/12/94 75 81 
Agreement Construction and 
 Employees engaged in the 
 Manufacturing and cons- 
 truction of tilt up panels 
 
Blackbeard and Co Industrial Agreement Whole of State 27 Nov., 1996 - 31 July, 1997..........  AG298/96 27/11/96 77 337 
 
Blackadder Construction Services (Australia) Whole of State 20 Nov., 1996 - 19 Nov., 1998 ........  AG281/96 20/11/96 77 334 
A.C.N. 075 296 883 Scaffolding Industrial 
Agreement 
 
Blackadder Formwork/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG191/99 21/2/00 80 468 
Collective Agreement 1999.  (Cancels previous 
Blackadder ... Agreement No. AG37/99. For prior 
details, see Vol. 79, Part 2) 
 
Blackadder Scaffolding Services/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG204/99 24/3/00 80 1038 
Collective Agreement 1999 AG204/99. 
(Replaces previous Blackadder Scaffolding ... 
Agreement No. AG232/98.  For prior details, 
see Vol. 79, Part 2) 
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Blackadder Scaffolding Services/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG137/05 16/2/06 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Blackadder Scaffolding 
… Agreement 2002-2005 No AG 225/02. 
For prior details, see Vol. 85, Part 2) 
 
Blackadder scaffolding Services/CFMEUW Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005 .......... AG63/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Blackadder Scaffolding Services (Traffic)/ Western Australia, Christmas 27 July, 2004 – 31 Oct., 2005 .......... AG136/04 27/8/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Blowflex Moulding Pty Ltd and Liquor, Blowflex Moulding Pty Ltd 15 June, 2004 – 14 June, 2007 ......... AG1/06 28/02/06 Unpublished 
Hospitality and Miscellaneous Union, (WA) 
Western Australian State Industrial 
Agreement 2004 
 
Blowflex Moulding PTY. LTD, Western Blowflex Moulding 15 June, 2001 - 15 June, 2004.......... AG249/01 12/3/02 Unpublished 
Australian Enterprise Bargaining Agreement 
2001.  (Cancels previous Blowflex Moulding 
... Agreement No. AG160/00.  For prior 
details, see Vol. 81, Part 2) 
 
Blue Brook/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG184/04 29/11/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
BlueScope Lysaght Forrestfield Enterprise 11 Carolyn Way,  17 Feb., 2006 - 17 Feb., 2009 .......... AG11/06 17/2/06 Unpublished 
Bargaining Agreement 2005 Forrestfield WA 
(Replaces BHP Steel Lysaght Enterprise 
Agreement 2002 No. AG74/02) 
 
BlueScope Steel Myaree Service BlueScope Steel Limited, 1 June, 2004 – 1 June, 2007 ............. AG273/04 16/12/04 Unpublished 
Centre Closure Agreement 2004/2007 Myaree 
(Replaces BHP Western Australian Service 
Centre Enterprise Bargaining 
Agreement 2002/2004 AG70/02) 
 
Blue Steel/BLPPU and the CMETU Collective Whole of State 21 Aug., 2001 - 1 Nov., 2001........... AG176/01 17/09/01 Unpublished 
Agreement 2001 
 
Bluestream Commercial Industrial Agreement Whole of State 19 May, 1999 - 31 Oct., 1999 .......... AG88/99 22/7/99 79 2133 
 
BMB Scaffold Industrial Agreement Ben Cant t/a BMB Scaffold 26 Oct., 1995 - 31 July, 1997 ........... AG276/95 7/12/95 76 82 
 
Bob Edward's & Co Industrial Agreement Bob Edward's & Co 1 Aug., 1995 - 31 July, 1997............ AG61/95 18/5/95 75 1848 
 
Bobrik Constructions/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG14/06 7/3/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Bobrik Construction … Agreement 
2005-2008 No. AG140/05) 
 
Bobrik Constructions/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG140/05 12/12/05 Unpublished 
Agreement 2005-2008.  Replaces previous 
Bobrik Construction … Agreement 2002 -2005 
No. AG226/02.  For prior details, see 
Vol. 85, Part 2) 
 
Bobrick Constructions Bricklaying Industrial Bobrick Constructions 1 Aug., 1995 - 31 July, 1997............ AG127/95 7/9/95 75 2725 
Agreement Pty Ltd 
 
BOC Limited Perth Operations Centre (Canning BOC Gases Australia Limited 1 July, 2004 – 30 June, 2006............ AG179/04 15/12/04 Unpublished 
Vale) Agreement (2004).  (Replaces BOC Gases 
Australia … Agreement 2002 No. AG69/02. 
For prior details, see Vol. 84, Part 2) 
 
BOCS Ticketing and Marketing Services  Employees employed in the 30 May, 2011 – 31 Dec., 2012 ......... AG13/11 30/05/11 Unpublished 
– Department of Culture and the arts –  classifications defined in 
Agreement 2011.  (Replaces the Clause 3 - Definitions 
Theatrical Employees (BOCS) Ticketing  
and Marketing Services) – Department  
of Culture and the Arts – Agreement 2008 
No. AG14/2008) 
 
Boddington Pine Operations Agreement Bunnings Boddington 16 Sept., 1991 - 15 Sept., 1993 ........ AG2/91 17/9/91 71 2510 
 Pine Operations 
 
BOLDLINE BRICKLAYING/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002........... AG49/02 11/4/02 Unpublished 
Collective Agreement 2001 
 
Boldline Holdings Pty Ltd/CFMEUW Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG274/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Boodarie Iron – Port Hedland Operations Boodarie Iron - Port 01 Sept., 2003 – 31 Aug 2006.......... AG270/03 31/10/03 Unpublished 
Industrial Agreement 2003 Hedland operation, WA 
 
Boral Building Services Industrial Agreement Boral Building Services 15 Dec., 1995 - 31 July, 1995 .......... AG200/94 30/1/95 75 562 
 Pty Ltd 
 
Boral Castings Pty Ltd – Perth Works - Establishment of Boral 8 April, 1993 - 8 Oct., 1993 ............. AG17/93 19/4/93 73 1249 
Enterprise Agreement 1993 Castings Pty Ltd, Adams 
 Drive, Welshpool 
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Boral Formwork & Scaffolding Western Boral Formwork &  1 May, 2000 - 1 May, 2003..............  AG91/01 25/06/01 Unpublished 
Australian Yard In Agreement Scaffolding Pty Ltd 
 
Boral Formwork & Scaffolding - Yard/ Western Australia, Christmas 28 June, 2004 - 31 Aug, 2005..........  AG124/04 13/8/04 Unpublished 
CFMEUW Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands Correcting Order No. AG124/2004 
 Groups only   (Bargaining Agents Fee) ................  … 20/08/04 84 3005 
 
Boral Formwork & Scaffolding Pty Ltd/ Inner City “Ellement” site 31 Aug., 2005 - 31 Dec., 2007.........  AG246/05 17/2/06 Unpublished 
CFMEUW Industrial Agreement 2005-2008 996 Hay St, Perth 
 
Boral Quarries (Enterprise Bargaining) Boral Quarries, 21 Nov., 1994 - 20 Nov., 1996 ........  AG139/94 21/11/94 75 83 
Consent Agreement, 1994 Orange Grove 
 
Boral Resources (WA) Ltd (Trading As Boral Whole of State 4 Nov., 1999 - 17 Feb., 2001 ...........  AG94/99 4/11/99 79 3207 
Quarries) Enterprise Bargaining Agreement, 1997 
(Cancels No. AG271/97) 
 
Boral Transport Mechanics Enterprise Bargaining Whole of State 27 Aug, 1998 - 27 Feb., 2001 ..........  AG262/98 18/1/99 79 404 
Agreement 1998 
 
Bosich Concrete/CFMEUW Collective Whole of State 20 June, 2002 – 1 Nov., 2002 ..........  AG90/02 09/07/02 Unpublished 
Agreement 2002 
 
Boskovski Brick and Wall Paving Pty Ltd Whole of State 8 Mar., 1996 - 31 July, 1997............  AG53/96 8/3/96 77 41 
Industrial Agreement 
 
Boskovski Bricklaying/BLPPU and the Whole of State 23 Mar., 2001 - 1 Nov., 2002...........  AG56/01 3/03/01 Unpublished 
CMETU Collective Agreement 2001 
(Replaces previous Boskovski ... 
Agreement No. AG212/91.  For prior 
details, see Vol. 81, Part 2) 
 
Bosnafix/BLPPU and the CMETU Collective Whole of State 28 Feb., 2001 - 1 Nov., 2002 ...........  AG41/01 26/3/01 Unpublished 
Agreement 2001 
 
Botanic Gardens and Parks Authority Employees who are members 10 Dec., 2010 – 31 Dec., 2012.........  AG30/10 10/12/10 Unpublished 
(Operations) General Agreement 2010 of or eligible to be members 
(Replaces previous Botanic Gardens of the Union 
… Agreement 2007 No. AG49/07. 
For prior details, see Vol. 90, Part 1) 
 
Bovis Industrial Agreement Whole of State 4 May, 1999 - 31 Oct., 1999 ............  AG80/99 17/6/99 79 1913 
 
Bovis Lend Lease/CFMEUW Industrial Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG64/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Bovis Lend and Cocos (Keeling) Islands 
Lease Pty Ltd Industrial Agreement  Groups only 
No. AG55/01, 84WAIG52.  For prior details, 
see Vol. 83, Part 1) 
 
BP Refinery Kwinana CMETU Employees BP Oil Kwinana 1 Jan., 1996 - 31 Dec., 1996 ............  AG85/96 24/5/96 76 1720 
Agreement 1996 
 
BP Refinery Kwinana Pty Ltd Site Members of Union engaged 16 Jan., 1994 - 31 Dec., 1995 ..........  AG7/95 10/3/95 75 1529 
Agreement 1994 by BP Oil Kwinana in its 
 Operations Area, Kwinana 
 
BP Refinery - Kwinana VDU 2 Stage 1 Kwinana BP Refinery 24 Nov., 1998 - Practical completion 
Upgrade - Project Agreement 1998  of the project ....................................  AG117/98 24/11/98 78 4566 
 
Brad Brick Bricklaying Industrial Delkey Holdings Pty 15 Sept., 1995 - 31 July, 1997 .........  AG182/95 10/10/95 75 2963 
Agreement Ltd t/a Brad Brick 
 
Bradken Perth, Western Australian (Enterprise Bradken Perth 12 Dec., 1995 - 10 Mar., 1996 .........  AG330/95 31/1/96 77 1136 
Bargaining) Agreement 1995 
 
Bradken Perth Western Australian Machine- Establishment of Bradken 8 April, 1993 - 8 Oct., 1993.............  AG16/93 19/4/93 73 1252 
Shop (Enterprise Bargaining) Agreement 1993 Perth Machineshop 
 
Bradken Perth, Western Australia Machine- Bradken Perth Machineshop 16 Nov., 1993 - 8 Apr., 1994 ...........  AG69/93 10/12/93 74 70 
Shop (Enterprise Bargaining) Agreement 
 
BRADKEN RESOURCES PTY LTD –  Bradken Resources Pty Ltd, 15 Mar., 2006 – 14 Mar 2009 ..........  AG42/06 24/03/06 Unpublished 
Western Australia – Welshpool Enterprise 24 Tomlinson Road, Welshpool, 
Bargaining Agreement 2006 Western Australia, 6106 
(Replaces previous Bradken Resources 
… Agreement 2002 No. AG224/02. 
For prior details, see Vol. 85, Part 2) 
 
Brady's Building Products (Enterprise) Whole of State 10 Mar., 2000 - 31 Oct., 2002..........  AG181/99 10/3/00 80 1387 
Bargaining Agreement 1999 
 
Brady's Building Products Industrial Agreement Whole of State 19 June, 1997 - 31 Dec., 1997 .........  AG94/97 8/7/97 77 1901 
 
Brady's Building Products Industrial Agreement Whole of State 13 Aug., 1998 - 31 Dec., 2000.........  AG161/98 12/10/98 78 3993 
 
Brambles Western Australia – Placer (Granny Placer (Granny Smith) 6 Dec., 1996 - 5 Dec., 1998 .............  AG330/96 6/3/97 77 629 
Smith) Operation Gold Mining and Processing Operation of Brambles 
Agreement 1996 Western Australia 
 
Breadcarters (Metropolitan and Collie) Radius of 28 miles from 10 Jan., 1967 - 9 Feb., 1967.............  AG1/67 13/1/67 46  1353 
Supplementary Agreement G.P.O. Perth and radius 
(See Award 35/1963) of 5 miles from G.P.O. 
 Collie 
 
Bregma Industrial Agreement Bregma Pty Ltd 11 Nov., 1994 - 31 July, 1995..........  AG135/94 11/11/94 74 2944 
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Bregma Industrial Agreement Bregma Pty Ltd 8 Sept., 1995 - 31 July, 1997............ AG147/95 10/10/95 75 2964 
 
Bregma Formwork Industrial Agreement Whole of State 30 Sept., 1998 - 31 Oct., 1999.......... AG226/98 24/11/98 78 4568 
 
Brewery Craftsmen Agreement, 1979 Whole of State 7 Oct., 1979 - 7 Oct., 1980............... C368A/79 27/9/79 59 1432 
 
Brewery Engine Drivers and Firemen Workers engaged in the 7 Oct., 1979 - 6 Oct., 1980............... C368B/79 7/10/79  59  1438 
Agreement 1979 Canning Vale Brewery 
 
Brick Work Pty Ltd Industrial Agreement Brick Work Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG95/95 6/7/95 75 2134 
 
Brick Work Industrial Agreement Brick Work Pty Ltd 20 Mar.., 1996 - 31 July, 1997 ......... AG302/95 20/3/96 76 946 
 
Bridge House - Salvation Army Agreement Bridge House Salvation Army 29 May, 2002 - 28 May, 2003.......... AG64/02 29/5/02 Unpublished 
2002.  (Replaces & Cancels previous 
Bridge House ... Agreement No. AG242/00. 
For prior details, see Vol. 81, Part 2) 
 
Bridgetown Mini Mart and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005........... AG184/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Brightwater Care Group Incorporated Hospital Employees employed by  11 Mar., 2004 – 30 June, 2006......... AG26/04 11/3/04 Unpublished 
Salaried Officers Enterprise Agreement 2004 Brightwater Care Group Inc 
(Replaces and Cancels previous Brightwater  eligible to be members of the 
Care ... Agreement No. AG96/02. For prior  HSOA 
details, see Vol. 83, Part 2) 
 
Brinkworth Drainage Contractors Industrial Brinkworth Drainage 28 Mar., 1996 - 31 Aug., 1997......... AG98/96 8/5/96 76 1733 
Agreement Contractors 
 
Bristile Clay Tiles Enterprise Agreement 1995 Bristile Ltd as Manager for 22 Oct., 1995 - 22 Oct., 1997........... AG287/95 24/6/96 76 2161 
 Bristile Clay Tiles Caversham 
 
Bristile Clay Tiles Maintenance Enterprise Establishment of Bristile Clay 23 Sept., 1994 - 22 Sept., 1995 ........ AG102/94 23/9/94 74 2343 
Agreement 1994 Tiles, Harper Street, Caversham 
 
Bristile Clay Tiles Production Enterprise Bristile Clay Tiles Caversham 15 Nov., 1994 - 14 Nov., 1995......... AG130/94 15/11/94 74 2945 
Agreement 1994 
 
Britt Bricklaying Industrial Agreement Britt Bricklaying 1 Aug., 1995 - 31 July, 1997............ AG62/95 18/5/95 75 1849 
 
Broad Construction Services Pty Ltd/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG74/01 31/05/01 Unpublished 
and the CMETU Collective Agreement 
(Replaces previous Broad Construction ... 
Agreement No. AG195/94.  For prior details, 
see Vol. 81, Part 2) 
 
Broadwater Mini Mart and SDA  Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG214/02 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Broadway Fresh and SDA Agreement 2003 Whole of State 20 Feb., 2004 – 30 June, 2005 ......... AG230/03 20/02/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Brownbuilt Metalux Enterprise Bargaining Brownbuilt Metalux 18 May, 1994 - 30 June, 1995.......... AG34/94 18/5/94 74 1510 
Agreement 
 
Brownbuilt Pty Ltd, Welshpool, WA Agreement Brownbuilt Metalux Industries 24 Mar., 2006 – 23 Mar., 2008 ........ AG39/06 24/3/06 Unpublished 
2006.  (Replaces previous Brownbuilt Pty Ltd, 
… Agreement 2003 No. AG108/03.  For prior 
details, see Vol. 85, Part 2) 
 
Brownbuilt Metalux Industries Redundancy Whole of State 30 June, 1998 - 30 June, 1999.......... AG225/98 20/11/98 78 4572 
Agreement 1998-99 
 
Brownes Dairy North Perth Clerical (Enterprise Brownes Dairy, North Perth 11 Nov., 1994 - 11 Nov., 1996......... AG193/94 23/2/95 75 564 
Bargaining) Agreement 1994 
 
Brown Dairy North Perth (Enterprise Bargaining) Whole of State 15 Dec., 1996 - 15 Dec., 1998.......... AG65/95 18/4/97 77 1139 
Agreement 1996 
 
BT Tritech Electrical Enterprise Bargaining Whole of State 1 Jan., 2005 – 31 Mar., 2006............ AG227/05 4/11/05 Unpublished 
Agreement 2005 
 
Budget Cabinets & Maintenance Industrial Howland Holdings Pty Ltd t/a 7 May, 1996 - 31 July, 1997 ............ AG144/96 20/6/96 76 2165 
Agreement Budget Cabinets & Maintenance 
 
Budget Brick Hoists/CFMEUW Industrial Western Australia, Christmas 13 Dec., 2002 – 31 Oct., 2005.......... AG293/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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Budget Hoists/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG245/99 8/3/00 80 1042 
Collective Agreement 1999 
(Cancels previous Budget Hoists ... 
Agreement No. AG98/99.  For prior 
details, see Vol. 79, Part 2) 
 
Building and Engineering Trades  Whole of State 14 March, 2011 – 31 Dec., 2011......  AG3/11 14/03/11 Unpublished 
(Government) General Agreement 2010 
(Replaces the Building Trades  
(Government) General Agreement 2007 
AG 51/2007 and the Engineering  
Trades (Government) General  
Agreement 2007 No. AG52/07) 
 
Building Security Management Services  State of WA 1 Jan., 2005 – 31 Oct., 2005 ............  AG67/05 5/05/05 Unpublished 
Enterprise Bargain Agreement 2005 
 
Building Trades (University of W.A.) Area Controlled by the 1 Nov., 1977 - 30 Oct., 1980 ...........  AG1/78 4/1/78 58 75 
Agreement University of W.A. 
 
Bulong Nickel Project Construction Bulong Nickel Construction 6 Oct., 1997 - Completion of 
Agreement 1997-1998 (AFMEPKIU/CEPU) Project Site   commissioning of the Plant............  AG53/98 18/5/98 78 1996 
 
Bulong Nickel Project Construction Agreement Bulong Nickel Construction 6 Oct., 1997 - Completion of 
1997-1998 (CMETU/WABLPPU) Project Site   commissioning of the Plant............  AG52/98 18/5/98 78 1999 
 
Bunbury Cathedral Grammar School Inc Whole of State 1 Jan., 2010 - 31 Dec., 2011 ............  AG12/10 18/8/10 Unpublished 
(Enterprise Bargaining Agreement) 2010 
(Cancels and Replaces previous Bunbury  
Cathedral Grammar ... Agreement) 2008  
No. AG12/08.  For prior details,  
see Vol. 90, Part 1) 
 
Bunbury Cathedral Grammar School Whole of State 1 July, 1998 - 31 Dec., 1999 ............  AG116/98 9/9/98 78 3656 
(Non Teaching Staff Enterprise 
Bargaining) Agreement 1998 
 
Bunbury Cathedral Grammar School (Non- Whole of State 1 Jan., 2004 - 31 Dec., 2006 ............  AG10/05 10/03/05 Unpublished 
Teaching Staff Enterprise Bargaining) 
Agreement 2004 
(Replaces previous Bunbury Cathedral 
... Agreement No. AG5/02.  For 
prior details, see Vol. 84, Part 2) 
 
Bunbury Suspended Ceilings/BLPPU Whole of State 2 Nov., 2001 - 1 Nov., 2002 ............  AG216/01 27/11/01 Unpublished 
Collective Agreement 2001 
 
Bunnings Forest Products Pty Ltd (Enterprise Manjimup Engineering 1 Jan., 1999 - 1 Jan 2001..................  AG11/99 26/2/99 79 731 
Bargaining) Agreement 1998 Workshop 
 
Bunnings Forrest Products Pty Ltd Storepersons Bunnings Forrest Products 1 July, 1996 - 30 June, 1998 ............  AG300/96 12/12/97 77 43 
(Enterprise Bargaining) Agreement 1996 Pty Ltd 
 
Bunnings Forest Products Pty Ltd Storepersons Whole of State 7 Jan., 1999 - 30 June 2000..............  AG277/98 13/1/99 79 415 
Enterprise Agreement 1998 
 
Bunnings (Non Warehouse Stores)/SDA Whole of State 19 Feb., 2003 – 30 June, 2004 .........  AG10/03 20/2/03 Unpublished 
Agreement 2002.  (Replaces Bunnings Building 
Supplies (Non Warehouse Stores)/SDA 
Agreement 1998 No. AG274/98.  For prior 
details, see Vol. 82, Part 2) 
 
Burswood International Resort Casino Whole of State 24 Aug., 2001 - 30 June, 2002.........  AG169/01 24/8/01 Unpublished 
Employee's Industrial Agreement 2001 
(Replaces and Supersedes the Burswood Island  
Resort Employees Award No. A23/85 & A25/85; 
Burswood Resort ... Agreement 1993 No. AG85/93; 
Burswood Resort Casino ... Agreement 1993  
Amendment Agreement 1995 No. AG132/95 
Burswood International ... Agreements  
No. AG164/97 & No. AG243/99 and Hotel and 
Tavern Workers Award 1978 No. R31/77 insofar 
as concerns the area of land occupied by 
Burswood Island Resort in State of WA). 
(Replaced and Superseded by Burswood Interna- 
tional Resort Casino Employees Award 2002 
No. A4/2002 insofar as the area of land occupied 
by the Burswood International Resort Casino in  
the State of WA. See (83WAIG57)) 
 
Burswood International Resort Casino Burswood 20 Dec., 1999 - 21 June, 2000 .........  AG243/99 30/12/99 80 49 
Employees' Industrial Agreement 2000 
 
Burswood Resort Casino Employees' Burswood Resort 8 Dec., 1993 - 7 Dec., 1994 .............  AG85/93 21/12/93 74 72 
Industrial Agreement 1993 Management Limited 
 
Burswood Resort Casino (Electronic Area Occupied by 9 Mar., 1993 - 8 Mar., 1994.............  AG1/93 19/4/93 73 1254 
Service-persons) Enterprise Agreement Burswood Resort Casino 
 
Burswood Resort Casino Employees' Industrial Whole of State 4 Sept., 1995 - 1 Dec., 1996.............  AG132/95 4/9/95 75 2522, 
Agreement 1993 Amendment Agreement 1995     8/10/96 76 4171 
 
Burswood Resort Casino (Maintenance Area Occupied by Burswood 9 Mar., 1993 - 8 Mar., 1994.............  AG2/93 19/4/93 73 1257 
Employees) Enterprise Agreement Resort Casino 
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Bushwest Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG210/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Buttercup Bakers (WA) Enterprise Buttercup Bakeries, Malaga 27 Feb., 1997 - 26 Feb., 1998 .......... AG40/97 22/2/97 77 633 
Agreement 1997 
 
Buttercup Bakeries Malaga (WA) Breadroom, Breadroom Distribution and  22 Feb., 2005 - 21 Feb., 2008 .......... AG16/06 15/3/06 Unpublished 
Distribution and Maintenance Enterprise Maintenance functions at the 
Agreement 2005.  (Replaces previous Malaga Bakery 
Buttercup Bakeries ... Agreement 2005 
No. AG120/05.  For prior details, see 
Vol. 85, Part 2) 
 
Butynol Fixers/CFMEUW Industrial  Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005.......... AG282/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Butynol and Cocos (Keeling) Islands 
Fixers/BLPPU Collective Agreement 1999 Groups only 
No. AG232/99.  For prior details, see 
Vol. 83, Part 1) 
 
C & J Rigging Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999.......... AG186/97 1/10/97 77 2577 
 
C & L Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002........... AG122/00 2/06/00 80 2543 
Agreement 2000 
 
C & L Ceilings P/L / CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG218/05 28/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
C & L Ceilings … Agreement 2002-2005 
No. AG273/02.  For prior details, see 
Vol. 85, Part 1) 
 
C Hill Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG241/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
C & L Ceilings Wall and Ceilings Industrial C & L Ceilings Pty Ltd 7 June, 1996 - 31 July, 1997 ............ AG74/96 10/7/96 76 2528 
Agreement 1996 
 
C&S Perrot Industrial Agreement C. Perrot t/a C&S Perrot 12 Sept., 1995 - 31 July, 1997.......... AG225/95 22/11/95 76 85 
 
Cabinet Line/BLPPU and the CMETU Whole of State 26 July, 2001 - 1 Nov., 2002............ AG160/01 9/8/01 Unpublished 
Collective Agreement 2001 
 
Cabsteel Industries Industrial Agreement Whole of State Commencement - Completion ......... AG333/96 3/2/97 77 346 
 
Cadoux Traders and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG211/02 21/02/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Caesar Stone/CFMEUW Industrial  Western Australia, Christmas 2 May, 2005 – 31 Oct., 2005............ AG80/05 9/6/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Calibra On Site/CFMEUW Industrial  Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG240/05 17/2/06 Unpublished 
Agreement 2005-2008 
 
Cambridge Private Hospital HSOA Enterprise Cambridge Private 22 Dec., 2003 – 31 Dec., 2004......... AG297/03 24/12/03 Unpublished 
Agreement 2003.  (Replaces previous Cambridge Hospital 
... Agreement 2001 No. AG234/01) 
 
Camotech/CFMEUW Industrial Western Australia, Christmas 22 Sept., 2003 – 31 Oct., 2005......... AG256/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
CAN LAH/BLPPU and the CMETU Whole of State 8 Jan., 2001 - 1 Nov., 2002 .............. AG6/01 28/2/01 Unpublished 
Collective Agreement 2000 
 
Canterbury Painting Services Domestic Whole of State 2 Feb., 1996 - 31 July, 1997............. AG37/96 6/12/96 76 4903 
and Minor Industrial Agreement 
 
Capel Dairy Company Enterprise Capel Dairy Company 19 Apr., 1995 - 1 Nov., 1996 ........... AG177/94 25/5/95 75 1850 
Agreement 1994 
 
Cape Modern Joint Venture/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG174/01 17/9/01 Unpublished 
CMETU Collective Agreement 2001 
(Replaces previous Cape Modern ... 
Agreement 1999 No. AG246/99. 
For prior details, see Vol. 79, Part 2) 
 
Cape Modern Pty Ltd/CFMEUW Industrial Western Australia, Christmas 13 Dec., 2002 – 1 Dec., 2005........... AG294/02 17/5/03 Unpublished 
Agreement 2002 - 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Cape Modern Workshop Employees’ Agreement Cape Modern Workshop 1 Dec., 2002 – 1 Dec., 2005............. AG257/03 11/12/03 Unpublished 
 (Replaces Cape Modern Workshop  Malaga WA 
Employees' Agreement AG254/98. 
For prior details, see Vol. 83, Part 1) 
 
Cape Property Maintenance Pty Ltd/CFMEUW Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005............ AG245/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Cape Property Maintenance/BLPPU  Groups only 
Collective Agreement 2001 AG54/01. 
For prior details, see Vol. 83, Part 1) 
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Capricorn Concrete Pty Ltd Industrial Capricorn Concrete 18 July, 1996 - 31 July, 1997...........  AG16/96 18/7/96 76 2532 
Agreement 1996 Pty Ltd 
 
Capricorn Conc Pty/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG206/00 11/9/00 80 4661 
Collective Agreement 2000.  (Replaces and 
Cancels Capricorn Concrete Industrial 
Agreement No. AG216/1997.  For prior 
details, see Vol. 80, Part 1) 
 
Caprigg Industrial Agreement 1996 Caprigg 2 Aug., 1996 - 31 July, 1997............  AG188/96 6/9/96 76 3856 
 
Career Start Traineeships (Esperance Group Esperance Group Trainees 29 Mar., 1995 - 31 Dec., 1996 .........  AG194/94 29/3/95 75 898 
Training) Agreement under Career Start Traineeships 
 
Carey Baptist College Inc. (Enterprise Whole of State 1 Jan., 2005 – 31 Dec., 2007............  AG179/05 6/9/05 Unpublished 
Bargaining) Agreement 2004 
(Replaces previous Carey Baptist College 
…. Agreement 2002 No. AG305/02. 
For prior details, see Vol. 85, Part 1) 
 
Cargill Australia Limited Enterprise Cargill Salt Operations 1 July, 1993 - 30 June, 1994 ............  C260/93 11/6/93 73 2495 
Bargaining Agreement 1993 Port Hedland 
(Replaces No. AG3/1992) 
 
Cargill Australia Limited Enterprise Cargill Salt Operations 30 June, 1994 - 30 Dec., 1994 .........  C285/94 3/8/94 75 1671 
Bargaining Agreement 1993 Port Hedland 
 
Cargill Salt (A Department of Cargill Australia Cargill Salt - Port Hedland 31 May, 1999 - 31 May, 2001 .........  AG169/99 10/12/99 80 61 
Limited) Enterprise Bargaining Agreement 1999 
(Replaces & Cancels previous Cargill Salt ... 
Agreement No. AG138/1987.  For prior details, 
see Vol.79 Part 2) 
 
Carlino Concreting Industrial Whole of State 8 Dec., 1998 - 31 Oct., 1999............  AG352/97 10/2/98 78 837 
Agreement 
 
Carrier-Apac Manufacturing (WA) Enterprise Carrier-APAC at 1 Apr., 2003 - 31 Mar., 2006 ...........  AG269/03 06/11/03 Unpublished 
Bargaining Agreement 2003.  (Replaces previous Ivy Street, Redcliffe WA Correction Order No. AG269/2003 
Carrier-apac ... Agreement 2001 No. AG108/01.     (Preamble)......................................  … 10/11/03 83 3811 
For prior details, see Vol. 83, Part 1) 
 
Carringtons Traffic Services/CFMEUW Western Australia, Christmas 14 June, 2004 – 31 Oct., 2005 .........  AG115/04 13/7/04 Unpublished 
Industrial Agreement 2002 - 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Carrington’s (WA) Pty Ltd trading as New Metro Rail Project 16 June, 2005 – 1 July, 2006 ...........  AG93/05 23/9/05 Unpublished 
Carringtons Traffic Service New Metro Southern Suburbs Rail Project 
Rail Southern Suburbs Rail Project, 
Structural Project Agreement 2005 
 
Car Radio Installer (Car Radio Installation Whole of State 7 July, 1987 - 6 Jan., 1988 ...............  AG13/87 7/7/87 67 1957 
Industry, Australian Traineeships) Industrial Any Car Radio installer 
Agreement trainee employed by 
 employers in Schedule A. 
 
CASC Constructions/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG23/06 7/3/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
CASC Construction … Agreement 2005-2008 
No. AG167/05.  For prior details, see 
Vol. 85, Part 2) 
 
CASC Formwork Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG232/97 2/6/98 78 2015 
 
Cascade Services Pty Ltd Industrial Agreement Cascade Services Pty Ltd 13 Nov., 1995 - 31 July, 1997..........  AG292/95 21/12/95 76 86 
 
Cat Reformer III Project Construction Site Construction Activities Commencement - Completion .........  AG78/94 14/9/94 74 2345 
Agreement 1994 managed by Davy John 
 Brown Pty Ltd at BP 
 Refinery Kwinana 
 
Catalano & Kurth/BLPPU and the CMETU Acacia Prison Project, 1 Nov., 1999 - 1 Nov., 2002 ............  AG87/00 27/4/00 80 1799 
Collective Agreement 2000 Woorooloo 
 
Catalano & Kurth/BLPPU and the CMETU Ocean Keys Shopping 5 Dec., 2000 - 1 Nov., 2002.............  AG284/00 17/1/01 81 420 
Collective Agreement 2000 Centre 
 
Catalano & Kurth/BLPPU and the CMETU Whole of State 10 Apr., 2001 - 1 Nov., 2002 ...........  AG61/01 11/5/01 Unpublished 
Collective Agreement 2001.  (Replaces previous 
Catalano ... Agreement No. AG 350/97.  For 
prior details, see Vol. 81, Part 2) 
 
Catering Workers (Apprentice Cook - W.A.I.T.) Apprentices employed 7 May, 1976 - 6 May, 1980..............  AG28/76 17/5/76 56 575 
Agreement by Director W.A.I.T. 
 
Catering Workers' (Fast Food Operations, Whole of State 7 Nov., 1979 - 6 Nov., 1982 ............  AG23/79 3/12/79 59 1707 
Catering & Restaurant) Agreement 1979 
 
Caterlink/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG5/06 17/2/06 Unpublished 
2005-2008.  (Replaces previous Caterlink … 
Agreement 2002-2005 No. AG 154/03.  For 
prior details, see Vol. 85, Part 2) 
 
Caversham Store and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG161/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
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Cavlec Electrical Engineering Services Pty Ltd Cavlec Electrical Engineering 1 Jan., 1996 - 31 Dec., 1997 ............ AG75/97 28/4/97 77 1152 
Enterprise Bargaining Agreement. Services Pty Ltd 
(Replaces No. AG23/95) (ACN 009229 735) 
 
Cawse Nickel Project Construction Cawse Nickel Construction 30 July, 1997 - 30 July 1998 ............ AG345/97 19/2/98 78 854 
Agreement 1997 -1998 Project 
 
CBD Civil Contractors/ CFMEUW Western Australia, Christmas 5 May, 2004 - 31 Oct., 2005 ............ AG93/04 30/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
CBH Coatings/CFMEUW Industrial Western Australia, Christmas 20 Oct., 2003 – 31 Oct., 2005 .......... AG274/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
CBH North Fremantle Maintenance Employees Co-operative Bulk Handling 30 Sept., 1996 - Completion ............ AG324/96 10/1/97 77 348 
Partnership (Enterprise Bargaining) Limited 
Agreement 1996 
 
CBI Constructors Pty Ltd – Kwinana (Enterprise) CBI Constructors Pty Ltd, 28 July, 1994 - 27 July, 1996 ........... AG52/94 1/8/94 74 1891 
Industrial Agreement 1994 Old Thomas Road, Kwinana 
 
CBI Constructors Pty Ltd - Kwinana CBI Constructors Pty Ltd, 4 Oct., 1996 - 28 July, 1998 ............. AG232/96 4/10/96 76 4183 
(Enterprise) Industrial Agreement 1996 Operations Old Thomas 
 Road, Kwinana 
 
CC Cabling Pty Ltd Enterprise Bargaining Whole of State 1 Mar., 2004 - 30 Sep., 2005............ AG68/04 20/8/04 Unpublished 
Agreement 2004 
 
CDI Ceramics/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG161/05 12/12/05 Unpublished 
2005-2008.  (Replaces previous CDI Ceramics 
… Agreement 2002-2005 No. AG39/03. 
For prior details, see Vol. 85, Part 2) 
 
C.D.J Carpentry and Ceiling Contractors/ Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG198/05 8/11/05 Unpublished 
CFMEUW Industrial Agreement 2005-2008 
(Replaces previous C.D.J Carpentry and Ceiling 
… Agreement 2002-2005 No. AG168/03. 
For prior details, see Vol. 85, Part 1) 
 
CDR Contracting P/L/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008............ AG254/05 17/2/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
CDR Contracting … Agreement 2002-2005 
No. AG255/03.  For prior details, 
see Vol. 85, Part 2) 
 
Ceilclad Linings Walls and Ceiling Industrial Meco Holdings Pty Ltd 10 July, 1996 - 31 July, 1997 ........... AG88/96 10/7/96 76 2533 
Agreement 1996 t/a Ceilclad Linings 
 
Ceilcon Corporation/CFMEUW Industrial  Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG146/05 12/12/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Ceilcon/CFMEUW … Agreement 2002-2005. 
For prior details, see Vol. 85, Part 2) 
 
Ceilcorp/BLPPU Collective Agreement 2000 Whole of State 25 Nov., 1999 - 1 Nov., 2002........... AG126/00 2/06/00 80 2531 
 
Ceilcorp Construction/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG270/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ceiling and Wall Contractors Pty Ltd/ Whole of State 28 Nov., 2000 - 1 Nov., 2002........... AG272/00 18/12/00 81 44 
BLPPU Collective Agreement 2000 
 
Ceiling & Wall Contractors/CFMEUW Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG269/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ceiling and Wall Contractors Pty Ltd (Westfield Westfield Shoppingtown 30 Mar., 1999 - 31 Oct., 1999 .......... AG69/99 18/5/99 79 1568 
Shopping-town Carousel WA Construction Carousel, Western Australia 
Project) Industrial Agreement Construction Project 
 
Celtic Scaffolding/BLPPU Collective Whole of State 6 May, 2000 - 5 May, 2002.............. AG123/00 2/06/00 80 2536 
Agreement 2000 
 
Central Metropolitan College Miscellaneous Central Metropolitan College 17 Oct., 1997 - 16 Oct., 1999........... AG280/97 17/10/97 77 3229 
Workers Agreement 1997 
 
Central Reo/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002........... AG178/01 17/9/01 Unpublished 
Collective Agreement 2001 
 
Central Reo/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG134/05 16/2/06 Unpublished 
2005-2008.  (Replaces previous Central Reo … 
Agreement 2002-2005 No. AG 242/02. 
For prior details, see Vol. 85, Part 2) 
 
Central Systems/CFMEUW Industrial Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005.......... AG123/03 7/5/03 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Centre Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002........... AG201/99 21/03/00 80 1064 
Agreement 1999 
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Centre Ceilings/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG135/05 20/01/06 Unpublished 
Agreement 2005-2008 
(Replaces previous Centre Ceilings … 
Agreement 2002-2005 No. AG268/02. 
For prior details, see Vol. 85, Part 2) 
 
Cerebral Palsy Association of Western Whole of State 15 Dec., 2004 - 30 Sept., 2006.........  AG265/04 16/12/04 Unpublished 
Australia Ltd Salaried Staff Enterprise 
Agreement 2004.  (Replaces previous 
Cerebral Palsy ... Agreement No.. AG196/02 
For prior details, see Vol. 84, Part 2) 
 
Cerebral Palsy Association of Western Whole of State 22 Apr., 2004 – 19 Apr., 2007 .........  AG44/04 23/04/04 Unpublished 
Australia Ltd Supported Employees 
Industrial Agreement 2004 
(Replaces Cerebral Palsy Association of 
Western Australia Ltd Employees Wage 
Agreement No. AG10/97.  For prior details, 
see Vol. 83, Part 2) 
 
Certificate II Composites (Traineeship) Trainees working at 14 Apr., 1997 - 1 July, 1998 ............  AG211/97 20/11/97 77 3235 
Agreement 1997 Plastics Industry 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86A/98 13/8/98 78 3422 
Agreement 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86C/98 13/8/98 78 3425 
Agreement 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86D/98 13/8/98 78 3427 
Agreement 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86E/98 13/8/98 78 3429 
Agreement 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86F/98 13/8/98 78 3432 
Agreement 
 
Certificate II Composites (Traineeship) Whole of State 1 Feb., 1998 - 1 Feb., 1999 ..............  AG86B/98 13/8/98 79 1005 
Agreement 
 
Cervantes Electrics Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 1 Jan., 1998................  AG123A/97 9/10/97 77 2880 
Bargaining Agreement 
 
Cervantes Electrics Pty Ltd (Maintenance Nelson Point and   Nov., 1996 - 31 Oct., 1998..............  AG123B/97 9/10/97 77 2884 
Operations) Enterprise Bargaining Finucane Island 
Agreement 1997 
 
CGO Painting Contractors Domestic Collopy P., Glasson P. April, 1996 - 31 July, 1997 ..............  AG114/96 10/6/96 76 1736 
and Minor Industrial Agreement and Owens M. t/a CGO 
 Painting Contractors 
 
CGO Painting Contractors Industrial Collopy P., Glasson P., April, 1996 - 31 July, 1997 ..............  AG113/96 10/6/96 76 1738 
Agreement and Owens M. t/a CGO 
 Painting Contractors 
 
Challenge Cabinets/BLPPU and the Whole of State 12 Nov., 2001 - 1 Nov., 2002 ..........  AG222/01 7/12/01 Unpublished 
CMETU Collective Agreement 2001 
 
Character Roofing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG212/00 11/9/00 80 4666 
CMETU Collective Agreement 2000 
 
Character Roofing/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005 ...........  AG267/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Character Roofing Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG265/97 6/2/98 78 2019 
 
Charter Plumbing & Gas Industrial Agreement Whole of State 4 Sept., 1996 - 31 July, 1997 ...........  AG258/96 18/11/96 76 4905 
 
Chemical Workers (Wundowie) Agreement Employees in Refinery Section 24 Sept., 1973 - 23 Sept., 1974........  AG20/73  10/10/73 53 1483 
 of Wood Distillation, Charcoal 
 Iron and Steel Industry, 
 Wundowie 
 
Cherries Fine Food Super Mart and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG162/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Chicken Treat Dunsborough SDA Chicken Treat, 24 Aug., 2001 - 31 Dec., 2003.........  AG117/01 24/8/01 Unpublished 
Agreement 2001 Dunsborough Amended – 
(Replaces The Shop and Warehouse (Wholesale  General Order No. 117/2010 
and Retail Establishments) State Award 1977     (Section 50 – Location Allowances  
No. R32/76 and the Fast Food Outlets Award     - Replaces and rescinds General  
1990 in respect to the Parties to this Agreement)    Order No. 24/2009)........................  … 23/06/10 90 561 
(For previous amendments, see Vol. 89, Part 2) 
 
Chicken Treat Katanning SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003.........  AG118/01 24/8/01 Unpublished 
Agreement 2001 Katanning Amended – 
(Replaces The Shop and Warehouse (Wholesale  General Order No. 117/2010 
and Retail Establishments) State Award 1977     (Section 50 – Location Allowances  
No. R32/76 in respect to the Parties to this     - Replaces and rescinds General  
Agreement).  (For previous amendments,     Order No. 24/2009)........................  … 23/06/10 90 561 
see Vol. 89, Part 2) 
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Chicken Treat Narrogin SDA Agreement 2001 Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......... AG116/01 24/8/01 Unpublished 
(This Agreement replaces The Shop and Federal Street, Narrogin Amended – 
Warehouse (Wholesale and Retail Establish-  General Order No. 117/2010 
ments) State Award 1977 No. R32/76 in respect    (Section 50 – Location Allowances  
to the Parties to this Agreement)    - Replaces and rescinds General  
(For previous amendments, see Vol. 89, Part 2)    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Chicken Treat Padbury SDA Agreement 2001 Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......... AG115/01 24/8/01 Unpublished 
(Replaces The Shop and Warehouse (Wholesale Padbury Amended – 
and Retail Establishments) State Award 1977  General Order No. 117/2010 
No. R32/76 in respect to the Parties to this     (Section 50 – Location Allowances  
Agreement).  (For previous amendments,     - Replaces and rescinds General  
see Vol. 89, Part 2)    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Chicken Treat Rockingham SDA Agreement 2001 Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......... AG119/01 24/8/01 Unpublished 
(Cancels previous Chicken Treat ... Agreement  Rockingham Amended – 
No. AG245/98.  (Replaces The Shop and   General Order No. 117/2010 
Warehouse (Wholesale and Retail Establish-    (Section 50 – Location Allowances  
ments) State Award 1977 No. R32/76 in respect    - Replaces and rescinds General  
to the Parties to this Agreement)    Order No. 24/2009) ........................ … 23/06/10 90 561 
(For previous amendments, see Vol. 89, Part 2) 
 
Chidlow Growers Mart and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG175/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Children’s Hospital Child Care Centre The Children’s Hospital Child 3 Aug., 2005 - 2 Aug., 2006............. AG84/05 4/8/05 Unpublished 
Association Inc Enterprise Bargaining  Care Centre Association Inc 
Agreement 2004, The 
 
Children’s Services Government General  
Agreement 2004 No. AG282/04.  (Cancelled 
and Replaced by Government Services 
(Miscellaneous) General Agreement 2007 
No. AG39/2007.  For prior details,  
see Vol. 86, Part 2) 
 
Chiquita Mushrooms Pty Ltd Western Australian 45 Orton Road, Casuarina, 5 Oct., 2004 - 1 June, 2006 .............. AG127/04 5/10/04 Unpublished 
Mushroom Production Agreement 2004 WA 
(Replaces & Cancels previous Chiquita 
Mushrooms ... Agreements No. AG148/99 
and No. AG48/02.  For prior details, see 
Vol. 84, Part 1) 
 
Choice Pools (WA) Pty Ltd/CFMEUW Western Australia, Christmas 17 Feb., 2003 – 31 Oct., 2005 .......... AG79/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Christ Church Grammar School Inc (Enterprise Whole of State 1 Jan., 2009 - 31 Dec., 2011............. AG39/09 31/8/09 Unpublished 
Bargaining) Agreement 2009.  (Replaces  
previous Christ Church ... Agreement 2006  
No. AG65/06.  For prior details,  
see Vol. 89, Part 1) 
 
Christ Church Grammar School Inc (Support Whole of State 1 Jan., 2009 - 31 Dec., 2011............. AG17/10 4/9/06 Unpublished 
(Staff Enterprise Bargaining) Agreement 2010 
(Cancels and Replaces Christ Church …  
Agreement 2006 No AG66/06.  For prior  
details, see Vol. 90, Part 1) 
 
Churches of Christ Homes and Community Employees of the Churches 13 Dec., 2004 – 31 Oct., 2006.......... AG196/04 13/12/04 Unpublished 
Services Incorporated (HSU) Enterprise of Christ Homes and 
Agreement 2004.  (Replaces previous Community Services 
Churches of Christ … Agreement  Incorporated who are 
No. AG 87/02.  For prior details, eligible for membership 
see Vol. 84, Part 2) of the HSOA 
 
Cityfleet Employees Industrial Agreement City of Mandurah 13 May, 2005 – 13 May, 2008 ......... AG25/05 13/05/05 Unpublished 
Number Three (3).  Replaces City of Mandurah 
City Industrial Agreement 1998 No. AG41/99 
and City of Mandurah City fleet Employees 
Certified Enterprise Bargaining 
Agreement Number Two No. AG184/01. 
For prior details, see Vol. 85, Part 2) 
 
City Gems and SDA Agreement 2003 Whole of State 20 Feb., 2004 – 30 June, 2005 ......... AG229/03 20/02/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
City of Armadale Building Employees City of Armadale 1 July, 1998 - 31 July 2000 .............. AG39/99 13/9/99 79 2742 
Enterprise Bargaining Agreement 1998 
 
City of Bunbury (State) Enterprise Whole of State 12 Mar., 1998 - 11 Mar., 2001 ......... AG1/98 12/3/98 78 1170 
Agreement No. 2.  (Replaces No. AG121/95) 
 
City of Canning 1995 and Engineering Whole of State 9 Dec., 1996 - 8 Dec., 1998.............. AG312/96 9/12/96 76 4907 
Workshop Employees Enterprise 
Bargaining Agreement 1996, The 
 
City of Cockburn (Building & Engineering) City of Cockburn 7 May, 1997 - 6 May, 1999.............. AG322/97 25/11/97 77 3239 
Enterprise Agreement 1997 maintenance employees 
 
City of Geraldton Workshop Staff Whole of State 15 Dec., 1997.................................... AG379/97 6/3/98 78 840 
Enterprise Agreement 1997 
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City of Melville Mechanical Workshops City of Melville 1 Sept., 1997 - 1 Sept., 1999............  AG260/97 5/11/97 77 2885 
Enterprise Agreement 1997 
 
City of Perth (Outside Workforce) Whole of State 10 Mar., 2006 – 9 Mar., 2009 ..........  AG18/06 10/3/06 Unpublished 
Agreement 2005.  (Replaces previous City 
of Perth … Agreements 2002 No. AG117/02. 
For prior details, see Vol. 85, Part 2) 
 
City of Perth Combined Trades Area Enterprise City of Perth Trade Workshop, 3 June, 1994 - 2 June, 1995..............  AG44/94 3/6/94 74 1512 
Agreement Osborne Park depot, Roberts 
 Road 
 
City of Stirling (Building Maintenance City of Stirling (Council) 16 June, 2005 – 13 June, 2008.........  AG96/05 25/11/05 Unpublished 
Section) Enterprise Agreement 2004/2005 Building Maintenance Section 
(Cancels previous City of Stirling … 
Agreements Nos. AG118/00 & AG267/01. 
For prior details, see Vol. 85, Part 1) 
 
City of Stirling Mechanical Staff Enterprise City of Stirling 23 Mar., 2006 – 20 Mar., 2009 ........  AG56/06 5/4/06 Unpublished 
Bargaining Agreement March 2006 – 
Agreement 
(Replaces City of Stirling Mechanical 
… Agreement 2003 No. AG112/03. 
For prior details, see Vol. 85, Part 2) 
 
City of Stirling Transport Sections Consent City of Stirling 22 Nov., 1994 - 21 Nov., 1996 ........  AG141/94 22/11/94 Unpublished 
Agreement 1994 
 
City of Swan (Trades) Enterprise Bargaining Employer’s Depot, Corner of  23 May, 2005 – 20 May, 2008.........  AG55/05 23/05/05 Unpublished 
Agreement.  (Cancels the Shire of Great Northern Highway and 
Swan (Trades) Enterprise Bargaining  Bishop Road, Middle Swan 
Agreement No. AG64/98) 
 
City of Wanneroo, Fleet Maintenance Services City of Wanneroo Fleet 13 July, 2001 - 12 July, 2004...........  AG65/01 13/7/01 Unpublished 
Enterprise Bargaining Agreement 2001-2004 Maintenance Sub-unit 
 
City of Wanneroo Fleet Maintenance Unit The City of Wanneroo 1 Nov., 1996 - 31 Oct., 1998 ...........  AG90/97 1/5/97 77 1158 
Consent Agreement 1996 
 
City Wide Roof Tiling/CFMEUW Industrial Western Australia, Christmas 20 Dec., 2004 – 30 June, 2007.........  AG58/05 19/5/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands Correcting Order No. AG58/2005 
 Groups only (Title) ..............................................  … 3/6/05 85 1841 
 
CIVENCO/CFMEUW Collective  Whole of State 27 Mar., 2002 - 1 Nov., 2002...........  AG59/02 1/5/02 Unpublished 
Agreement 2002 
 
Civenco Pty Ltd/CFMEUW Industrial Agree- Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG136/05 1/12/05 Unpublished 
ment 2005-2008.  (Replaces previous Civenco 
Pty Ltd … Agreement 2002-2005 No. AG281/02. 
For prior details, see Vol. 85, Part 1) 
 
Cleanaway Technical Services Brookdale Cleanaway Technical Services 7 Aug., 2000 - 6 Aug., 2003 ............  AG185/00 7/8/00 80 3185 
Enterprise Bargaining Agreement 2000 - The Waste Treatment Plant, in Water- 
 works Road, Brookdale 
 
Cleanaway Technical Services Forrestdale Cleanaway Technical Services 13 May, 1994 ...................................  AG32/94 18/5/94 74 1512 
Enterprise Bargaining Agreement 1994 - The Waste Treatment Plant, 
 Forrestdale 
 
Cleanaway Technical Services Forrestdale Cleanaway Technical Services 10 July, 1997 - 9 July, 2000.............  AG134/97 10/7/97 77 1905 
Enterprise Bargaining Agreement 1997 Waste Treatment Plant, 
(Replaces No. AG85/1995) Forrestdale 
 
Cleaners and Caretakers (Metropolitan Metropolitan Market Trust 9 Feb., 1967 - 8 Feb., 1970 ..............  AG9/67 13/3/67 47 288 
Market Trust) Agreement 1967 
 
Clear Cut Chasing Pty Ltd/CFMEUW Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG65/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Clerks (Accountants Office Australian Whole of State 6 Apr., 1987 - 15 Oct., 1987 ............  AG8/87 14/8/87 67 1757 
Traineeships) Industrial Agreement 
 
Clerks (Accountants Office Australian Whole of State 3 July, 1987 - 3 Jan., 1988 ...............  AG24/87 11/12/84 68 396 
Traineeships) Industrial Agreement 
 
Clerks (Accounting – Assistant Australian Whole of State 3 Sept., 1987 - 3 Sept., 1988............  AG27/87 24/12/87 68 1021 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Industries Australian Whole of State 1 Mar., 1987 - 1 Sept., 1987 ............  AG3/87 19/6/87 67 1139 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Industries Australian Whole of State 16 Mar., 1987 - 15 Sept., 1987 ........  AG9/87 14/8/87 67 1759 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Industries Australian Whole of State 22 June, 1987 - 22 Dec., 1987 .........  AG18/87 11/12/87 68 397 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Industries Australian Whole of State 21 May, 1987 - 21 Nov., 1987.........  AG19/87 11/12/87 68 400 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Industries Australian Whole of State 13 July, 1987 - 13 Jan., 1988 ...........  AG20/87 11/12/87 68 402 
Traineeships) Industrial Agreement 
 
Clerks (Commercial Radio and Television Whole of State 21 Aug., 1987 - 21 Feb., 1988 .........  AG35/87 24/12/87 68 693 
Broadcasters Traineeship) Industrial Agreement 
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Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 17 Jan., 1988 - 17 Jan., 1989............ AG7/88 13/5/88 68 1715 
and Motels Clerical Industrial Traineeships) 
Agreement 
 
Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 20 Nov., 1987 - 20 Nov., 1988......... AG8/88 13/5/88 68 1430 
and Motels Clerical Industrial Traineeships) 
Agreement 
 
Clerks (Commercial, Retail, Whole- Whole of State 3 Dec., 1987 - 3 Dec., 1988.............. AG10/88 13/5/88 68 1433 
sale, Hotels and Motels Clerical 
Traineeships) Agreement 
 
Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 17 Jan., 1988 - 16 Jan., 1989............ AG18/88 23/8/89 69 2677 
and Motels Clerical Traineeships) Agreement 
 
Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 17 Jan., 1988 - 16 Jan., 1989............ AG19/88 23/8/89 69 2680 
and Motels Clerical Traineeships) Agreement 
 
Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 17 Jan., 1988 - 16 Jan., 1989............ AG20/88 23/8/89 69 2684 
and Motels Clerical Industrial Traineeships) 
Agreement 
 
Clerks (Commercial, Retail, Wholesale, Hotels Whole of State 17 Jan., 1988 - 16 Jan., 1989............ AG22/88 23/8/89 69 2688 
and Motels Clerical Industrial Traineeships) 
Agreement 
 
Clerks (Commercial, Social and Professional Whole of State 23 Mar., 1987 - 23 Sept., 1987......... AG25/87 11/12/87 68 403 
Services) Award Industrial Agreement 
 
Clerks (Commercial, Social and Professional Whole of State 20 Aug., 1987 - 20 Feb., 1987.......... AG28/87 24/12/87 68 1023 
Services) Award Industrial Agreement 
 
Clerks (Commercial, Social and Professional Whole of State 1 Oct., 1987 - 1 April, 1988 ............. AG30/87 24/12/87 68 1025 
Services) Award Industrial Agreement 
 
Clerks, (Commercial, Social and Professional Whole of State 17 Nov., 1987 - 17 May, 1988 ......... AG4/88 12/5/88 68 1718 
Services) Award Industrial Agreement 
 
Clerks (Customs, Shipping and Forwarding Whole of State 5 Jan., 1988 - 5 July, 1988................ AG9/88 13/5/88 68 1436 
Agents Traineeship) Industrial Agreement 
 
Clerks (Grain Handling Australian The Operations of Co-operative 12 Feb., 1987 - 12 Aug., 1987.......... AG1/87 10/4/87 67 512 
Traineeships) Industrial Agreement Bulk Handling Limited 
 
Clerks Grain Handling Enterprise Clerical Employees of 24 Jan., 1997 - 23 Aug., 1998 .......... AG279/96 28/1/97 77 353 
Agreement 1996 Co-operative Bulk Handling 
 Limited 
 
Clerks (Hotels, Motels and Clubs) Award Whole of State 16 Apr., 1987 - 15 Oct., 1988 .......... AG7/87  14/8/87 67 1761 
Industrial Agreement 
 
Clerks (Hotels, Motels and Clubs) Award Whole of State 6 May, 1987 - 6 Nov., 1987 ............. AG23/87 11/12/87 68 405 
Industrial Agreement 
 
Clerks (Hotels, Motels and Clubs) Award Whole of State 25 Aug., 1987 - 25 Feb., 1988.......... AG34/87 24/12/87 68 1028 
Industrial Agreement 
 
Clerks (Manufacturing Industries Australian Whole of State 1 Mar., 1987 - 1 Sept., 1987............. AG4/87 17/6/87 67 1141 
Traineeships) Industrial Agreement 
 
Clerks (Manufacturing Industry Australian Whole of State 1 May, 1987 - 31 Oct., 1987 ............ AG26/87 11/12/87 68 407 
Traineeships) Industrial Agreement 
 
Clerks (Medical Secretary/Receptionist Whole of State 14 May, 1987 - 13 Nov., 1987 ......... AG11/87 14/8/87 67 1763 
Australian Traineeships) Industrial 
Agreement 
 
Clerks (National Permanent Management Whole of State 29 Mar., 1989 - 29 Mar., 1994 ......... AG15/88 30/5/89 69 1957 
Services) (WA) Saturdays Agreement 
 
Clerks (Permanent Building Societies Australian Whole of State 18 Sept., 1986 - 17 Mar., 1987......... AG5/86 18/9/86 66 1628 
Traineeships) Industrial Agreement 
 
Clerks' (Sunday Times) Special Casual Sunday Times Operations 27 Aug., 1990 to 26 Aug., 1995....... AG4/90 27/8/90 70 3600 
Employees Agreement 
 
Clerks (Timber Industry Australian Trainee- Whole of State 1 Nov., 1987 to 1 Nov., 1988........... AG5/88 12/5/88 68 1721 
ships) Industrial Agreement 
 
Clerks (Travel Industry Australian Trainee- Whole of State 4 Nov., 1986 to 3 May, 1987 ........... AG8/86 4/11/86 66 1926 
ships) Industrial Agreement 
 
Clerks (Western Australian) Special Casual Western Australian 8 Mar., 1990 to 8 Mar., 1995 ........... AG15/89 8/3/90 70 1024 
Employees Agreement Newspapers 
 
Clerks (Wholesale and Retail Establishments) Whole of State 23 Mar., 1987 to 22 June, 1987........ AG10/87  14/8/87 67 1765 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 13 July, 1987 to 13 Jan., 1988.......... AG17/87 11/12/87 68 409 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 15 June, 1987 to 15 Dec., 1987........ AG21/87 11/12/87 68 411 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 23 Mar., 1987 to 23 Sept., 1987....... AG22/87 11/12/87 68 413 
Award Industrial Agreement 
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Clerks (Wholesale and Retail Establishments) Whole of State 22 Sept., 1987 to 22 Mar., 1988.......  AG29/87 24/12/87 68 695 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 20 Aug., 1987 to 20 Feb., 1988 .......  AG31/87 24/12/87 68 697 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 15 July, 1987 to 15 Jan., 1988 .........  AG32/87 24/12/87 68 1029 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 22 July, 1987 to 22 Jan., 1988 .........  AG33/87 24/12/87 68 699 
Award Industrial Agreement 
 
Clerks (Wholesale and Retail Establishments) Whole of State 12 Nov., 1988 to 12 May, 1989 .......  AG6/88 13/5/88 68 1723 
Award Industrial Agreement 
 
Clough WA (Kewdale) Enterprise Bargaining Clough (WA) Facilities 1 Jan., 1997 - 31 Dec., 1998 ............  AG111/97 23/5/97 77 1398 
Agreement No AG111/97 Kewdale 
 
Clough WA (Kewdale) Enterprise Bargaining Whole of State 1 Jan., 1999 - 31 Dec., 2000 ............  AG282/98 15/1/99 79 422 
Agreement 
 
Clover Meats and Clover Smallgoods Enterprise Wynne's Pty Ltd t/a Clover 5/7/96 (Wages), 12/7/96 
Agreement 1996 Meats and Clover Smallgoods (all other conditions) ........................  AG257/96 24/10/96 76 4506 
 
CMI Industrial Agreement 2005 Western Australia 21 Nov., 2005 – 21 Nov., 2008........  AG233/05 21/11/05 Unpublished 
 
CMI Industrial Agreement November 2010 Western Australia 20 Dec., 2010 – 9 Nov., 2013 ..........  AG29/10 20/12/10 Unpublished 
(Replaces previous CMI Industrial Agreement 
November 2008 No. AG3/09.  For prior details, 
see Vol. 90, Part 1) 
 
CMW Design & Construction Industrial Whole of State 28 July, 1999 - 31 Oct., 1999...........  AG132/99 6/10/99 79 3227 
Agreement 
 
Coates Hire Enterprise Bargaining Whole of State 1 Dec., 1992 - 30 Nov., 1993...........  AG18/1992 1/12/92 73 78 
Agreement 1992 
 
Coates Hire Enterprise Bargaining Whole of State 14 Dec., 2000 - 30 June, 2001 .........  AG217/00 14/12/00 81 49 
Agreement 2000 
(Replaces previous Coates Hire ... 
Agreement No. AG94/1998. For 
prior details, see Vol. 80, Part 2) 
 
Coastwide Ceilings/CFMEUW Collective Whole of State 11 Apr., 2002 - 1 Nov., 2002 ...........  AG63/02 1/5/02 Unpublished 
Agreement 2002 
 
Coastwide Ceilings Pty Ltd/CFMEUW Western Australia, Christmas 9 Jan., 2003 – 31 Oct., 2005 ............  AG36/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Coca-Cola Bottlers, Perth (Performance Whole of State 3 Mar., 1993 - 2 Mar., 1995.............  AG3/93 16/3/93 73 2039 
Improvement) Enterprise Bargaining 
Agreement 1992 
 
Cochrane's Contracting Services Pty Ltd/ Western Australia, Christmas 8 May, 2003 – 31 Oct., 2005 ...........  AG129/03 6/9/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Cockburn Cement Limited Enterprise Russell Road & Woodmans 4 Nov., 1998 - 31 Oct., 2000 ...........  AG32/99 9/4/99 79 1007 
Bargaining  Agreement 1998 Point 
 
Cockburn Cement Limited Agreement 1993 Cockburn Cement Limited 2 Dec., 1993 - 30 Oct., 1995............  AG72/93 2/12/93 73 3388 
 main works in Russell 
 Road & Woodman Point 
 
Cockburn Cement Limited (Enterprise Russell Road, Woodman 1 Nov., 2004 - 31 Oct., 2007 ...........  AG20/05 18/03/05 Unpublished 
Bargaining) Agreement (November) 2004 Point and Kwinana 
(Replaces previous Cockburn 
Cement ... Agreement No. AG13/02. 
For prior details, see Vol. 84, Part 2) 
 
Cockburn Hire Engineering Enterprise Cockburn Corporation Limited 9 May, 1996 - 9 May, 1998..............  AG96/96 13/5/96 76 1740 
Agreement t/a Cockburn Hire (not Pilbara 
 and Goldfield Region) 
 
Cockburn Hire Transport Enterprise Agreement Cockburn Corporation Ltd 15 Mar., 1995 - 14 Mar., 1997.........  AG79/95 14/7/95 75 2354 
 t/a Cockburn Hire 
 
Coflexip Stena Offshore Asia Pacific Pty Ltd Whole of State 1 Sept., 1997 - 31 Dec., 1999...........  AG240/97 14/11/97 77 3250 
Industrial Agreement 1997. (Replaces AG46/94) 
 
Co-Generation Power Station Project Clough WA - a division 20 Dec., 1995 - Completion.............  AG311/95 20/12/95 76 344 
Agreement 1995 of Clough Ltd. 
 
Co-Generation Power Station Project Clough WA - a division 29 Apr., 1996 - Completion .............  AG86/96 29/4/96 76 1309 
Agreement 1995 of Clough Limited 
 
Colchester Carpet Company/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG195/99 25/2/2000 80 514 
CMETU Collective Agreement 1999 
(Cancels previous Colchester Carpet ... 
Agreement No. AG151/97.  For prior details, 
see Vol. 79, Part 2) 
 
Coles Distribution Centre Enterprise Coles Supermarkets Australia 11 Apr., 1995 - 31 May, 1995..........  AG38/95 11/4/95 75 1556 
Agreement 1994 Pty Ltd - Distribution Centres 
(For previous amendments, see Vol. 89, Part 2) 
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Coles Myer Logistics Pty Ltd Myer Distri- Myer Cannington Distribution- 1 Feb., 1999 - 1 Feb., 2002............... AG63/99 14/5/99 79 1578 
bution Centre Carousel Road, Cannington Centre, Carousel Road, 
Site Agreement 1999.  (Replaces Myer Stores Cannington 6017 
Limited ... Agreement 1996 No. AG49/98) 
 
Coles Variety City Store Rostering Coles Variety Stores, Perth 15 Nov., 1993 - 14 Nov., 1994......... AG68/93 19/11/93 73 3391 
Agreement 1993 City Store, 712 Hay Street 
 Mall, Perth 
 
ColourPress Electrical and Engineering ColourPress Pty Ltd 1 Apr., 2003 – 31 Mar., 2006........... AG286/03 23/12/03 Unpublished 
Employees (Enterprise Bargaining) 
Agreement 2003 
(Replaces the following Agreements: 
Colour Press … Agreement No. AG12/96; 
Colour Press … Agreement No. AG200/97 
& ColourPress … Agreement No. AG226/00. 
For prior details, see Vol. 83, Part 1) 
 
Cooling Bros Commercial Glazing Pty Western Australia, Christmas 31 Mar., 2003 – 31 Oct., 2005 ......... AG109/03 7/5/03 Unpublished 
Ltd/CFMEUW Industrial Agreement and Cocos(Keeling) Islands 
2002-2005 Groups only 
 
Combined Metal Industries and Transport  State of Western Australia 23 Feb., 2011 - 9 Nov., 2013............ AG2/11 23/02/11 Unpublished 
Workers’ Union Industrial Agreement 2011 
(Replaces previous Combined Metal …  
Agreement 2008 No. AG23/08.  For 
prior details, see Vol. 90, Part 2) 
 
Combined Roofing Industries/CFMEUW Western Australia, Christmas 22 Jan., 2003 – 31 Oct., 2005........... AG53/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Combines Roofing …  Groups only 
Agreements No. AG149/96 & 
No. AG 151/00, 84WAIG54. 
For prior details, see Vol. 83, Part 1) 
 
Com Al Windows/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG88/00 27/04/00 80 1805 
CMETU Collective Agreement 2000 
(Cancels previous Com A1 Windows 
... Agreements No. AG261/96 
& No. AG348/97. For prior details, 
see Vol. 79, Part 2) 
 
Com Al Windows Pty Ltd Agreement Maddington, WA 1 Sept., 1999 - 31 Aug., 2001 .......... AG175/99 2/12/99 79 3590 
1999.  (Replaces AG261/96) 
 
Com-Al Windows/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG24/06 24/3/06 Unpublished 
Agreement 2005-2008 
(Replaces previous Com-Al Windows 
… Agreement 2002-2005 No. AG40/03. 
For prior details, see Vol. 85, Part 2) 
 
Commentary Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG226/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Commercial Blasting Industrial Agreement Commercial Blasting Pty Ltd 21 Oct., 1994 - 31 July, 1995 ........... AG131/94 4/11/94 74 2649 
 
Commercial Plasterers Pty Ltd Industrial Whole of State 8 July, 1998 - 31 Oct., 1999 ............. AG126/98 14/9/98 78 4001 
Agreement 
 
Commercial Plastering Industrial Agreement Whole of State 14 Mar., 1997 - 31 July, 1999 .......... AG81/97 4/6/97 77 1401 
 
Commercial Plasterworld Pty Ltd/CFMEUW Western Australia, Christmas 11 Mar., 2003 – 31 Oct., 2005 ......... A100/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Commercial Plumbing Industrial Agreement Whole of State 4 Nov., 1996 - 31 July, 1997............ AG291/96 26/3/97 77 877 
 
Commercial Tile Contractors/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG227/99 29/3/00 80 1070 
CMETU Collective Agreement 1999 
 
Commercial Tile Contractors/CFMEUW Western Australia, Christmas 13 Dec., 2002 – 31 Oct., 2005.......... AG295/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Community Newspaper Group Ltd Whole of State 9 Feb., 2000 - 1 May, 2002 .............. AG15/00 9/02/00 80 519 
Editorial Enterprise Agreement 1999 
 
Community Newspaper Group Ltd Radius/50kms from 1 May, 2004 – 30 April, 2007 .......... AG266/05 10/9/06 Unpublished 
Editorial Enterprise Agreement 2004 Perth G.P.O. 
 
Community Welfare Department Hostels Whole of State 15 July, 2002 – 31 Dec., 2003.......... AG93/02 26/07/02 Unpublished 
General Agreement 2002 
(Replaces Family and Children’s 
Services Enterprise Bargaining 
Agreement 2002 No. PSGAG2/2000) 
 
Compact Brickpaving & Designer D. Warburton and J. Warburton 15 Sept., 1995 - 31 July, 1997.......... AG167/95 10/10/95 75 2968 
Landscaping Industrial Agreement t/a Compact Brickpaving 
 & Designer Landscaping 
 
(Company) New Metro Rail Southern New Metro Rail Project 10 Jan., 2006 – 1 July, 2006............. AG2/2006 20/03/06 Unpublished 
Suburbs Rail Project, Structural Project Southern Suburbs Rail 
Agreement 2005 Project 
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Compile Australia/CFMEUW Industrial John Holland Kenwick Tunnel 9 June, 2003 – 31 Oct., 2005 ...........  AG151/03 6/9/04 Unpublished 
Agreement 2002-2005 Site on Albany Highway, 
 Kenwick 
 
Complete Design Interiors/CFMEUW  Whole of State 15 Feb., 2002 - 1 Nov., 2002 ...........  AG25/02 13/3/02 Unpublished 
Collective Agreement 2002 
 
Complete Waterproofing/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG188/05 20/01/06 Unpublished 
Agreement 2005-2008 
 
Complex Ceilings/CFMEUW Collective Whole of State 17 Oct., 2002 – 1 Nov., 2002...........  AG198/02 4/11/02 Unpublished 
Agreement 2002 
 
Compressed Contracting/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG207/99 24/03/00 80 1075 
CMETU Collective Agreement 1999 
(Replaces previous Compressed Contracting ... 
Agreement No. AG266/97.  For prior details, 
see Vol. 79, Part 2) 
 
Concrete Boys Industrial Agreement Whole of State 29 Nov., 1996 - 31 July, 1997..........  AG326/96 3/2/97 77 355 
 
Concrete Waterproofing (WA)/CFMEUW Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG247/05 17/2/06 Unpublished 
Industrial Agreement 2005-2008 
 
Conduct Electrical Pty Ltd Enterprise Whole of State 1 Aug., 2004 - 31 Oct., 2005 ...........  AG144/04 1/9/04 Unpublished 
Bargaining Agreement 2004 
 
Congregation of The Missionary Oblates of the Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG11/09 11/8/09 Unpublished 
Most Holy and Immaculate Virgin Mary /  
LHMU Non-Teaching Staff Enterprise  
Bargaining Agreement, 2009 - The 
 
Congregation of The Missionary Oblates of the Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG68/09 17/12/09 Unpublished 
Most Holy and Immaculate Virgin Mary  
Teachers Enterprise Bargaining 2009 - The 
(This agreement substitutes and replaces  
the Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 4 of 2006 No. AG4/07) 
 
Congregation of The Missionary Oblates of the Western Australia Date of agreement of all parties -.....  AG63/09 4/2/10 Unpublished 
Most Holy and Immaculate Virgin Mary Non-  31 Dec., 2009 
Teaching Staff Enterprise Bargaining Agreement, 
2009 - The.  (Cancels and Replaces previous  
Congregation of The Missionary … Agreement, 
2006 –The, No. AG27/07.  For prior details,  
see Vol. 89, Part 2) 
 
Congregation of the Presentation Sisters / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG25/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
Congregation of The Presentation Sisters WA Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG64/09 17/12/09 Unpublished 
Teachers Enterprise Bargaining Agreement  
2009 – The.  (This agreement substitutes and  
replaces Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 11 of 2006 No. AG11/07) 
 
Congregation of The Presentation Sisters of Western Australia Date of agreement by all parties - ....  AG45/09 4/2/10 Unpublished 
WA Non-Teaching Staff Enterprise Bargaining  31 Dec., 2009 
Agreement, 2009 - The.  (Cancels and Replaces  
previous Congregation of The Presentation …  
Agreement, 2006 - The, No. AG21/07. 
For prior  details, see Vol. 89, Part 2) 
 
Conital Engineering/BLPPU and the Whole of State 6 Sept., 2000 - 1 Nov., 2002 ............  AG222/00 31/10/00 80 5015 
CMETU Collective Agreement 2000 
 
Conservation and Land Management Any person undertaking 13 Jan., 1986 to 13 Jan., 1987..........  AG6/86 24/12/86 67 232 
Field Trainees. Agreement No. 1 field traineeships as part 
 of the Australian Trainee- 
 ship System at the Depart- 
 ment of Conservation 
 and Land Management 
 
Consolidated Construction East Perth Holiday Consolidated Constructions Commencement - Completion .........  AG214/95 22/11/95 76 97 
Inn Agreement 1995 Pty Ltd 
 
Conspect Constructions/CFMEUW Industrial Western Australia 1 July, 2003 – 31 Mar., 2006 ...........  AG166/03 6/9/04 Unpublished 
Agreement 2002-2006 
 
Construction, Mining, Energy, Timberyards, Chep Australia Depot 24 May, 1993 - 23 May, 1995 .........  AG24/93 3/6/93 73 1486 
Sawmills and Woodworkers Union of 12 Ballantyne Road, Kewdale 
Australia (W.A. Branch)/Chep (Kewdale, WA) 
Enterprise Bargaining Agreement 1992 
 
Construction Sales & Hire Pty Ltd/CFMEUW Western Australia, Christmas 22 Sept., 2003 – 31 Aug., 2006 .......  AG249/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Construction Worker Level 1 (Civil Operations) Trainees of Aboriginal & Tarres 26 May, 1997 - 25 May, 1998 .........  AG128/97 31/7/97 77 1911 
Aboriginal & Torres Strait Islander Group Train- Strait Islander Group Training 
ing Association Traineeship Agreement 1997 Association 
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Construction Worker Level 2 (General Whole of State 20 Apr., 1998 - 19 Apr., 1999 .......... AG269/97 21/5/98 78 2031 
Construction) Cheeditha Aboriginal 
Corporation Traineeship Agreement 1997 
 
Construction Worker Level 2 (General Cullarcarbardee 24 Apr, 1999 - 23 Apr, 2000 ............ AG43/99 23/4/99 79 1350 
Construction) Cullarcarbardee Aboriginal Aboriginal Corporation 
Corporation Traineeship Agreement 1998 
 
Construction Worker Level 2 (General Mungullah Community 5 Nov., 1999 - 4 Nov., 2000............. AG170/99 16/11/99 79 3593 
Construction) Mungullah Community 
Aboriginal Corporation Traineeship 
Agreement 1999 
 
Construction Worker Level 2 (General Manguri 12 Jan., 1999 - 12 Jan., 2000............ AG8/99 29/3/99 79 1011 
Construction) Manguri Corporation Corporation Inc 
Inc Traineeship Agreement 1999 
 
Construction Worker Level 2 General Whole of State 1 Apr., 1998 - 3 May, 1999.............. AG57/98 2/6/98 78 2028 
Construction) Bindi Bindi Community 
Aboriginal Corporation Agreement 1998 
 
Construction Worker Level 1 Structure Midwest Training Group 20 June, 1996 - 20 June, 1997.......... AG141/96 20/6/96 76 2167 
&Fit Out and Finish Midwest Training Inc 
Group Traineeship Agreement 1996 
 
Construction Worker Level 1 (Fit Out and Whole of State 6 Mar., 1997 - 5 Mar., 1998 ............. AG5/97 6/3/97 77 635 
Finish) Cheeditha Aboriginal Group 
Traineeship Agreement 1996 
 
Construction Worker Level 2 (General Whole of State 20 Apr. 1998 - 19 Apr. 1999 ............ AG269/97 21/5/98 78 2031 
Construction) Cheeditha Aboriginal 
Corporation Traineeship Agreement 1997 
 
Construction Worker Level 1 (Fit Out and Whole of State 6 Mar., 1997 - 5 Mar., 1998 ............. AG4/97 5/3/97 77 637 
Finish) Mallingbar Aboriginal Corporation 
Traineeship Agreement 1996 
 
Construction Worker Level 1 (Fit Out and Whole of State 6 Mar., 1997 - 5 Mar., 1998 ............. AG2/97 5/3/97 77 640 
Finish) Mirima Aboriginal Corporation 
Traineeship Agreement 1996 
 
Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998 ............. AG3/97 5/3/97 77 643 
and Finish) Ngurra Constructions 
Traineeship Agreement 1996 
 
Construction Worker Level 1 (Structure/ Trainees at The Manguri 20 May, 1997 - 20 May, 1998.......... AG99/97 20/5/97 77 1406 
Fit Out and Finish) Manguri Corporation Corporation Inc 
Traineeship Agreement 1997 
 
Construction Worker Level 1 (Structures/Fit Western Australia Aboriginal 19 June, 1997 - 18 June, 1998.......... AG117/97 8/7/97 77 1914 
Out and Finish) Western Australia Aboriginal Torres Strait Islander Group 
Torres Strait Islander Training Company Inc Training Company Inc 
 
Construction Worker Level 1 (Structures) Swan Valley Nyungah 18 Apr., 1996 - 17 Apr., 1997 .......... AG65/96 3/4/96 76 949 
Swan Valley Nyungah Community Community Aboriginal 
Traineeship Agreement 1996 Corporation 
 
Construction Worker Level 1 (Structures) Whole of State 17 Sept., 1997 - 16 Sept., 1998 ........ AG154/97 17/9/97 77 2585 
Swan Valley Nyungah Community 
Traineeship Agreement 1997 
 
Construction Workers Level 2 (General Whole of State 30 July, 1997 - 29 July, 1998 ........... AG144/97 21/8/97 77 2240 
Construction) Swan Valley Nyungah 
Community Traineeship Agreement 1997 
 
Construction Worker Level (Structures) Whole of State 21 July, 1997 - 20 July, 1998 ........... AG143/97 21/8/97 77 2237 
Cullacarbardee Aboriginal Corporation 
Traineeship Agreement 1997 
 
Coolroom Building Systems/CFMEUW Western Australia, Christmas 27 June, 2003 – 31 Oct 2005............ AG165/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Co-operative Bulk Handling Limited Whole of State 28 March, 2003 – 27 March, 2006... AG224/03 27/10/03 Unpublished 
District Maintenance Employees 
Enterprise Partnership Agreement 2003 
 
Co-operative Bulk Handling Limited Metro Grain Centre 22 March, 2003 – 21 March, 2006... AG126/03 5/08/03 Unpublished 
Roving Crew Maintenance Enterprise 
Partnership Agreement 2003 
 
Construction Worker Level 1 (Structures) Whole of State 6 Oct., 1998 - 5 Oct., 1999............... AG96/98 30/10/98 78 4005 
Wongatha Wonganarra Aboriginal 
Corporation Traineeship Agreement 1998 
 
Cooktown Constructions Industrial Cooktown Constructions 26 Sept., 1995 - 31 July, 1997.......... AG243/95 22/11/95 76 100 
Agreement Pty Ltd 
 
Coriander Pty Ltd/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG242/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Cornerstone Cartage Pty Ltd and Transport Whole of State 1 Nov., 2004 – 31 Aug, 2005 ........... AG280/04 28/4/05 Unpublished 
Workers Union Enterprise Agreement 2004 
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Cottage Carpentry/CFMEUW Industrial Western Australia, Christmas 16 Jan., 2004 – 31 Oct., 2005 ..........  AG6/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Courtesy Builders Cleaners/BLPPU and the Whole of State 1 May, 2001 - 1 Nov., 2002.............  AG85/01 31/5/01 Unpublished 
CMETU Collective Agreement 2001 
 
Coventry Group Ltd trading as Hot Mix or Cannington Operation 19 Feb., 2004 - 31 Dec., 2005..........  AG91/03 19/2/04 Unpublished 
Bitumen Emulsions Cannington (Enterprise Bickley Road 
Bargaining) Agreement 2002 
(Replaces previous Coventry Group 
... Agreement No. AG155/00 
For prior details, see Vol. 83, Part 2) 
 
Coventrys - Transport Division Enterprise Whole of State 28 Feb., 2003 – 30 Sept., 2005 ........  AG307/03 28/02/03 Unpublished 
Bargaining Agreement 2002 
(Replaces and Cancels previous Coventrys – 
Transport … Agreement 1999 No. AG174/99. 
For prior details, see Vol. 82, Part 2) 
 
CPS Painting Contractors Industrial Agreement Whole of State 19 Dec., 1997 - 31 Oct., 1999..........  AG297/97 21/1/98 78 608 
 
Craig & Taylor Formwork Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG14/98 7/4/98 78 1632 
 
Craig & Taylor Formwork (1981) Industrial Cartledge Holdings Pty 21 Sept., 1995 - 31 July, 1997 .........  AG241/95 22/11/95 76 102 
Agreement Ltd t/a Craig & Taylor 
 Formwork (1981) 
 
Craig & Taylor Formwork/CFMEUW Whole of State 1 Feb., 2000 - 1 Nov., 2002 .............  AG62/02 1/5/02 Unpublished 
Collective Agreement 2002 
 
Cranberries and SDA Agreement 2002  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG166/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Crane Aluminium Systems Balcatta Crane Enfield Pty Ltd T/A Crane 1 Nov., 2000 - 30 April, 2002..........  AG3/01 29/01/01 81 464 
Enterprises Agreement 2000 Aluminium Systems at 12 Cressall 
 Road, Balcatta WA 6021 
 
Crane Rental Pty Ltd/CFMEUW Western Australia, Christmas 19 May, 2004 - 31 Oct., 2005 .........  AG89/04 30/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Cranewest/CFMEUW Industrial Western Australia, Christmas 20 Dec., 2004 – 31 Oct. 2005 ..........  AG285/04 1/04/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Creative and Therapy Activities Disabled Whole of State 30 Mar., 2001 - 29 Mar., 2003.........  AG252/00 2/4/01 Unpublished 
Group Inc Enterprise Bargaining 
Agreement 2000 
(Replaces previous Creative and 
Therapy ... Agreement No. AG185/99. 
For prior details, see Vol. 81 Part 2) 
 
Creative Roofing/CFMEUW Industrial Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005 .........  AG114/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Creative and Cocos (Keeling)Islands 
Roofing ... Agreements No. AG242/98 & Groups only 
No. AG203/99, 84WAIG55. 
For prior details, see Vol. 83, Part 1) 
 
Crisp’s Corner Store & Newsagency Whole of State 21 Feb., 2003 – 30 June, 2005 .........  AG213/02 21/02/03 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Crown Construction Services/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG172/05 28/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Crown Construction 
… Agreement 2002-2005 No. AG171/04. 
For prior details, see Vol. 85, Part 1) 
 
Crown Roofing/CFMEUW Industrial Agree- Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005 .........  AG280/02 7/5/03 Unpublished 
ment 2002-2005.  (Cancels the following:- and Cocos (Keeling) Islands 
Crown Roofing Industrial Agreement Groups only 
AG227/95; Crown Roofing Industrial 
Agreement No. AG276/98 & Crown 
Roofing/BLPPU and the CMETU Collective 
 Agreement 2000 No. AG210/00.  For prior 
details, see Vol. 83, Part 1) 
 
Cryeng Pty Limited Industrial Agreement 2003 Common User Facility, 1 Sept., 2003 – 30 June, 2004 ..........  AG280/03 11/12/03 Unpublished 
 Henderson 
 
CSBP & Farmers Ltd Agreement 1991 Whole of State 27 Nov., 1991 - 26 Nov., 1992 ........  AG1/1992 27/11/91 72 1047 
 
CSR Building Materials (WA) Enterprise 21 Sheffield Road, 23 Oct., 2001 - 23 Oct., 2003...........  AG248/01 14/2/02 Unpublished 
Agreement 2001.  (Cancels previous CSR Welshpool, WA 
Building … Agreement 1999 No. AG154/99. 
For Prior details, see Vol. 83, Part 1) 
 
CSR Gyprock Bradford Ltd (WA) Enterprise CSR Gyprock Bradford 10 Apr., 1995 - 10 Apr., 1997..........  AG92/95 6/9/95 75 2730 
Agreement, 1995 Winning With Teams Ltd (WA) 
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CSR Humes Welshpool Enterprise Agreement CSR Limited t/a CSR Humes 21 Nov., 1994 - 20 Nov., 1995......... AG24/95 9/3/95 75 899 
November 1994/1995.  (Replaces No. AG39/93) Pty Ltd 
 
CSR Ltd Gyprock Bradford Welshpool CSR Ltd Gyprock Bradford 17 Jan., 1994 - 16 Jan., 1995............ AG77/93 17/1/94 74 224 
Enterprise Bargaining Agreement 1993 Operations, 21 Sheffield Road, 
(Replaces No. AG23/92) Welshpool 
 
CTC Electrical & Security Enterprise Whole of State 1 Mar., 2004 – 30 Sep., 2005 ........... AG69/04 20/8/04 Unpublished 
Bargaining Agreement 2004 
 
CTS Mechanical and Electrical Enterprise CTS Mechanical and 1 Apr., 2002 – 30 June, 2003 ........... AG65/02 10/07/02 Unpublished 
Bargaining Agreement 2002 Electrical 
 
Culunga Aboriginal Community School Whole of State 19 Oct., 2004 – 16 Oct., 2007 .......... AG152/04 19/10/04 Unpublished 
(Enterprise Bargaining) Agreement 2004 
(Replaces previous Culunga Aboriginal 
Community ... Agreement No. AG72/2002. 
For prior details, see Vol. 84, Part 1) 
 
CW Stevens Industrial Agreement Whole of State 4  May, 1999 - 31 Oct., 1999 ........... AG76/99 17/6/99 79 1925 
 
D & G Hoist Crane Hire Pty Ltd/CFMEUW Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005.......... AG279/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
D & G Hoist Hire Industrial Agreements Whole of State 19 May, 1999 - 31 Oct., 1999 .......... AG97/99 6/10/99 79 3231 
 
D&G Projects Asbestos Eradication D&G Projects Pty Ltd 8 Dec., 1994 - 7 Dec., 1996.............. AG154/94 8/12/94 75 89 
Industrial Agreement 
 
D & L Access/BLPPU Collective Whole of State 20 Apr., 2001 - 1 Nov., 2002 ........... AG76/01 31/5/01 Unpublished 
Agreement 2001 
 
Dalshore Pty Ltd/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG218/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Danica Carpentry/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG216/05 17/2/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Danica Carpentry ... Agreement 2002-2005 
No. AG98/03.  For prior details, see 
Vol. 85, Part 2) 
 
Data Cabling Systems WA Pty Ltd Construction Whole of State 1 Jan., 2004 – 31 Oct., 2005............. AG50/04 20/8/04 Unpublished 
Division Enterprise Bargaining Agreement 
2004 - 2005 
 
Davro Commercial Furniture BLPPU and the Whole of State 19 Apr., 2001 - 1 Nov., 2002 ........... AG71/01 14/5/01 Unpublished 
CMETU Collective Agreement 2001 
 
Dawesville Rooftiling & Maintenance Services/ Western Australia, Christmas 15 Nov., 2004 – 30 June, 2007......... AG270/04 17/01/05 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Dawson AOC- Water Services Pty Ltd Whole of State 19 Sept., 1996 - 18 Sept., 2001 ........ AG115/96 9/10/96 76 4520 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
 
Dawson AOC Water Services Pty Ltd Whole of State 1 July, 1998 - 1 Jan., 1999................ AG100/98 31/8/98 78 3666 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
Amended Agreement 1998 
 
Dawson AOC Water Services Pty Ltd Whole of State 18 April, 2000 - 1 Jan., 2000............ AG10/00 18/4/00 80 1821 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
Amended Agreement 1999 
 
Dawson AOC Water Services Pty Ltd Whole of State Subclause (1) of Clause 15 Wages,.. AG34/01 14/3/01 Unpublished 
Mechanical and Electrical Maintenance  1 Jan., 2001 and Subclause (2), 
Enterprise Bargaining Agreement 1996  1 July, 2001 - 1 Jan., 2002 
Amended Agreement 2001 
 
Dawson AOC Water Services Pty Ltd Whole of State 7 December 2001 ............................. AG243/01 7/12/01 Unpublished 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
Amended Agreement 2001(A) 
 
Deckhands (Port Hedland) Agreement 1978 Port of Port Hedland 30 Oct., 1978 to 29 Oct., 1980 ......... AG27/78  28/11/78 58 1578 
 
De Francesch Builders/CFMEUW Western Australia, Christmas 22 Sept., 2003 – 31 Oct., 2005......... AG250/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
DEEP GREEN / CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG139/05 8/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces Deep Green Landscaping/CFMEUW 
Industrial Agreement 2002-2005 No. AG77/05. 
For prior details, see Vol. 85, Part 1) 
 
Delkey Holdings Pty Ltd/CFMEUW Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005 ........... AG204/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Delta Corporation Industrial Agreement Delta Corporation Ltd 24 Oct., 1994 - 31 July, 1995 ........... AG133/94 10/11/94 74 2946 
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Delta Corporation Ltd, Herne Hill Delta Corporation Ltd 29 Apr., 1996 - 31 Aug., 1997 .........  AG91/96 9/5/96 76 1744 
Enterprise Bargaining Agreement 1995 
 
Delta Corporation Ltd, Enterprise Bargaining 218 Campersic Road 28 Oct., 1996 - 28 Feb., 1998 ..........  AG289/96 2/5/96 77 1409 
Agreement 1996 Herne Hill WA 
 
Deluxe Earthmoving/BLPPU and the CMETU State of WA 22 Sept., 2000 - 1 Nov., 2002 ..........  AG239/00 27/10/00 80 5021 
Collective Agreement 2000 
 
Deluxe Earthmoving Pty Ltd Industrial Deluxe Earthmoving 21 May, 1996 - 31 July, 1997 ..........  AG143/96 20/6/96 76 2170 
Agreement Pty Ltd 
 
Department of Conservation and Land Manage- Department of Conservation 1 April, 1996 - 30 June, 1997 ..........  AG101/96 11/6/96 76 1764 
ment - Australian Manufacturing Workers and Land Management 
Union Enterprise Agreement 1996  (CALM) 
 
Department of Corrective Services –  State of Western Australia 16 Sept. 2008 – 30 June, 2010 .........  AG16/08 16/9/08 Unpublished 
Registered Nurses (ANF) Industrial 
Agreement 2008 
 
Department of Corrective Services Prison  Whole of State 21 Oct., 2010 - 10 June 2013 ...........  AG24/10 21/10/10 Unpublished 
Officers’ Enterprise Agreement 2010.   
(Cancels previous Department of Corrective  
Services … Agreement 2007 No. AG58/07. 
For prior details, see Vol. 90, Part 1) 
 
Department of Culture and the Arts Retail  Employees who are members 6 Aug., 2010 – 31 Dec., 2012 ..........  AG14/10 6/8/10 Unpublished 
Staff Agreement 2010.  (Replaces previous of or eligible to be members 
Department of Culture … Agreement 2007 of the union and employed in 
No. AG47/07.  For previous details, the classifications defined in  
see Vol. 90, Part 1) Clause 3 – Definitions 
 
Department of Environment and Conservation Employees who are members 12 Nov., 2010 – 30 Sept., 2011 .......  AG25/10 12/11/10 Unpublished 
- AWU Fire Service Provisions Agreement 2010 of or eligible to be members Correction Order No. AG25/10 
(Replaces Schedule A of Schedule 7 of the of the union and employed by   (Fire Line Allowance)....................  … 18/11/10 90 1888 
Australian Workers’ Union (Western Australian DEC  
Public Sector) General Agreement No. AG45/07) 
 
Department of Transport (Marine and Harbours) Location of Construction 1 Feb., 1994 - 1 Feb., 1995 ..............  AG91/93 22/2/94 74 586 
Construction and Maintenance Enterprise and Maintenance Branch 
Agreement 1994 of Department of Transport 
 (Marine and Harbours) at 
 Hillarys Boat Harbour 
 
Dependable Roofing/BLPPU and the CMETU Whole of State 20 July, 2001 - 1 Nov., 2002............  AG156/01 9/8/01 Unpublished 
Collective Agreement 2001.  (Replaces previous 
Dependable ... Agreement No. AG106/98.  For 
prior details, see Vol. 81, Part 2) 
 
Derek Rowland/CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG214/05 28/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Derek Rowland … Agreements No. AG116/03. 
For prior details, see Vol. 85, Part 1) 
 
DESAIR & AMWU, Malaga, Sheet Metal DESAIR, Malaga Sheet 8 Feb., 2006 – 7 Feb., 2008..............  AG33/06 24/03/06 Unpublished 
Enterprise Bargaining Agreement 2006 Metal Workshop 
(Replaces Direct Engineering Services, 
Malaga, Sheet Metal Enterprise Bargaining 
Agreement 2003 No. AG12/04) 
 
Design Ceilings/BLPPU Collective Agreement Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG200/99 21/3/00 80 1087 
1999.  (Cancels previous Design Ceilings ... 
Agreements No. AG9/1994; No. AG68/96 & 
No. AG337/97.  For prior details, see 
Vol. 79, Part 2) 
 
Design Commercial Interiors/BLPPU Whole of State 2 May, 2001 - 1 Nov., 2002.............  AG77/01 31/5/01 Unpublished 
Collective Agreement 2001 
 
Design Commercial Interiors/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG169/05 8/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Design Commercial 
… Agreement 2002-2005 No. AG266/02. 
For prior details, see Vol. 85, Part 1) 
 
Devine Star Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG204/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Dewsons Cooloongup and SDA Agreement 2004 Whole of State 9 Aug., 2004 - 30 June, 2005...........  AG103/04 9/8/04 Unpublished 
 
Diamond Blade Sawing/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG233/99 8/3/00 80 1093 
Agreement 1999 
 
Diamond Cut Concrete Sawing/CFMEUW Western Australia, Christmas 26 May, 2003 – 31 Oct., 2005 .........  AG140/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Diamond Clean Pty Ltd/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005 ...........  AG265/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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Distinct Carpentry/CFMEUW Industrial  Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG156/05 11/11/05 Unpublished 
Agreement 2005-2008 
(Replaces previous Distinct Carpentry 
… Agreement 2002-2005 No. AG79/05. 
For prior details, see Vol. 85, Part 1) 
 
Distribution Technology Systems Pty Ltd Whole of State 1 Mar., 2004 – 31 Oct., 2005 ........... AG65/04 20/8/04 Unpublished 
Enterprise Bargaining Agreement 
2004 - 2005 
 
District Allowance (Government Wages Western Australia 13 Sept., 2010 – 10 Sept., 2013........ AG18/10 13/9/10 Unpublished 
Employees) General Agreement 2010 
(Replaces previous District Allowance  
… Agreement 2005 No. AG273/05. 
For prior details, see Vol. 90, Part 1) 
 
Djooraminda Cottage Carers’ Industrial Djooraminda 15 Apr., 2005 – 12 Apr., 2008 ......... AG53/05 18/04/05 Unpublished 
Agreement 2004.  (Replaces  Djooraminda 
Direct Care … Agreement 1998 No. AG279/98. 
For prior details see Vol. 84, Part 2) 
 
DMD Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005.......... AG115/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
DMR Plastering Con tractors Industrial Rezan Pty Ltd t/a DMR 17 Nov., 1994 - 31 July, 1995.......... AG155/94 6/12/94 75 91 
Agreement Plastering Contractors 
 
Doina Engineering & Construction Pty Ltd/ Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005 ........... AG200/03 6/9/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Dongara Cockburn Cement Enterprise Cockburn Cement 1 July, 2004 - 30 June, 2006 ............ AG188/04 20/11/04 Unpublished 
Bargaining Agreement 2004 Dongara 
 
Dongara Demolition Industrial John Williams t/a 21 July, 1995 - 20 July, 1997 ........... AG104/95 21/7/95 75 2357 
Agreement Dongora Demolition 
 
Doric Constructions Pty Ltd Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG241/97 30/4/98 78 1640 
Agreement 
 
Dorma Auto Door Systems Enterprise Whole of State 1 July, 2005 – 30 June 2006............. AG263/05 28/12/05 Unpublished 
Bargaining Agreement 2005 
 
Doug Buckey’s Carpet Court/CFMEUW Whole of State Christmas 14 June, 2004 - 31 Oct., 2005 .......... AG116/04 13/7/04 Unpublished 
Industrial Agreement 2002 - 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Dowthwaite Holdings/CFMEUW Industrial Western Australia, Christmas 8 Oct., 2004 – 30 June, 2007............ AG253/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
D.P. Mckenna Pty Ltd Construction Division Whole of State 1 Mar., 2004 - 31 Oct., 2005 ............ AG102/04 18/8/04 Unpublished 
Enterprise Bargaining Agreement 2004 – 2005 
 
DR & J Building Industrial Agreement Dean Blackwell and Julie 13 Oct., 1995 - 31 July, 1997 ........... AG269/95 7/12/95 76 105 
 Blackwell t/a DR & 
 J Building 
 
Dredging - Cockburn Cement (Merchant Service Cockburn Sound 15 Nov., 1972 to 14 Nov., 1973....... AG29/72 30/11/72 52 1146 
Guild) (See Appendix X) 
 
Drill Con/BLPPU Collective Agreement 2000 Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG98/00 19/5/00 80 2548 
 
Drilling & Grouting Services/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG130/05 8/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces Drilling & Grouting Services 
… Agreement 2002-2005 No. AG43/03. 
For prior details, see Vol. 85, Part 1) 
 
DSS Contractors Industrial Agreement Whole of State 22 April, 1999 - 31 Oct., 1999 ......... AG74/99 17/6/99 79 1934 
 
D.T. Construction Cleaning Services/CFMEUW Whole of State Christmas 5 Mar., 2004 - 31 Oct., 2005 ............ AG33/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling)Islands 
 Groups only 
 
Duct fixing Service/CFMEUW Industrial Western Australia, Christmas 9 Jan., 2003 – 31 Oct., 2005............. AG35/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Duct Fixing and Cocos (Keeling) Islands 
Services/CFMEUW Collective Agreement  Groups only 
2002, AG219/02, 84WAIG57. 
 
Ducourt Aluminium/BLPPU and the CMETU Whole of State 20 Sept., 2001 - 1 Nov., 2002 .......... AG192/01 11/10/01 Unpublished 
Collective Agreement 2001 
 
Dudley Agreement (Industrial Agreement) 1995 Dudley Pty Ltd 1 May, 1995 - 30 Apr., 1997............ AG78/95 21/7/95 75 2359 
 
Du Feu Metal Enterprise Bargaining Du Feu Metal, Osborne 1 Sept., 1995 - 31 Aug., 1996 .......... AG174/95 21/9/95 75 2737 
Agreement 1995 Park 
 
Dunmar Airconditioning & Sheetmetal/ Western Australia, Christmas 19 Aug., 2003 – 31 Oct., 2005 ......... AG220/03 6/9/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Duraseal / CFMEUW Industrial Agreement Western Australia, Christmas 30 Sept., 2004 – 31 Oct., 2005......... AG172/04 3/11/04 Unpublished 
2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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DVR Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG240/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
DYNASTY STONE/CFMEUW Collective Whole of State 21 Jan., 2002 - 1 Nov., 2002............  AG10/02 1/2/02 Unpublished 
Agreement 2001 
 
Dynasty Stone Pty Ltd/CFMEUW Industrial Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005 .........  AG278/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001...........  AG85/00 1/6/00 80 2554 
Enterprise Bargaining Agreement 1999 
 
Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001...........  AG85/00 1/6/00 80 2554 
Enterprise Bargaining Agreement 1999 
 
Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 5 April, 2002 - 30 Sept., 2003..........  AG26/02 5/4/02 Unpublished 
Enterprise Bargaining Agreement 2001 
 
Dyson's Packaging Pty Ltd Enterprise Dyson's Packaging 8 Nov., 1995 - 7 Nov., 1997 ............  AG212/95 8/11/95 75 3192 
Agreement 1995 Pty Ltd 
 
Eagle Force Services Pty Ltd/CFMEUW Western Australia, Christmas 28 June, 2004 - 31 Oct., 2005 ..........  AG125/04 13/8/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Earthcare (Australia) Pty Ltd/CFMEUW Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005...........  AG205/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Eastmont Industrial Agreement Whole of State 7 Nov., 1997 - 31 Oct., 1999 ...........  AG336/97 10/2/98 78 858 
 
Eastport Painting/BLPPU and the CMETU Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG212/01 20/11/01 Unpublished 
Collective Agreement 2001 
 
East Spar Project (Varanus Island) 60 employees of Clough 29 Apr., 1996 - Completion .............  AG78/96 9/5/96 76 1794 
Agreement 1996 Engineering Limited on 
 Varanus Island 
 
Easypave Pty Ltd Industrial Agreement Easypave Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG162/95 10/10/95 75 2971 
 
Employment Law Centre of WA (Inc.)  Employment Law Centre 15 Sept., 2008 – 30 June, 2009 ........  AG18/08 18/11/08 Unpublished 
Enterprise Bargaining Agreement 2008 of WA 
 
Edge Maintenance/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG247/99 8/3/00 80 1098 
CMETU Collective Agreement 1999 
Edgell-Birds Eye Manjimup Produc- Whole of State 21 Sept., 1992 - 30 Sept., 1993........  AG19/1992 31/12/92 73 81 
tion Centre (Enterprise Bargaining) 
Agreement 1992 
 
Edge Systems (WA) Pty Ltd/CFMEUW Western Australia, Christmas 23 July, 2003 – 31 Oct., 2005 ..........  AG190/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Edmund Rice Education Australia Teachers Whole of State 17 Dec., 2009 – 7 July 2011 ............  AG48/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 - The. 
(This agreement substitutes and replaces the 
Western Australian Catholic Schools (Enterprise 
Bargaining) Agreement No. 15 of 2006,  
No. AG15/07) 
 
Edmund Rice Education Australia Non-Teaching Western Australia Date of agreement by all parties - ....  AG62/09 4/2/10 Unpublished 
Staff Enterprise Bargaining Agreement, 2009 –   31 Dec., 2009 
The.  (Cancels and Replaces The Trustees of the 
Christian Brothers in WA Non-Teaching Staff  
Enterprise Bargaining Agreement, 2006 –  
The, No. AG27/07) 
 
Edmund Rice Education Australia / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG 15/09 11/8/09 Unpublished 
Non-Teaching Staff enterprise Bargaining 
Agreement, 2009, The 
 
E.D. Oates Pty Ltd Brushware Manufac- Lionel Street, 1 July, 2005 - 30 June, 2008 ............  AG124/05 4/8/05 Unpublished 
turing Enterprise Agreement 2005 Naval Base 
(Replaces previous E.D. Oates ... Agreement 
No. AG124/05.  For prior details, 
see Vol. 85, Part 1) 
 
Education Assistants’ (Government) General All employees as defined 1 Jan., 2010 – 31 Dec., 2012............  AG1/10 4/8/10 Unpublished 
Agreement 2010.  (Cancels and Replaces the  in Clause 3(1)(c) who are 
Education Assistants’ ... Agreement 2007 members or eligible to be 
No. AG38/07.  For prior details,  members of the Union 
see Vol. 90, Part 2) 
 
Education Department of Western Australia Education Assistants 26 Nov., 1998 - 31 March, 2000......  AG296/96 03/12/98 78 4868 
(Education Assistants ALHMWU) employed by the 
Enterprise Bargaining Agreement 1998. Minister for Education 
(Varied and Consolidated). 
(Replaces previous Agreement 1996, 
at 77 WAIG 529. See Vol. 79, Part 2 
for prior details) 
 
Edward McKrill/CFMEUW Industrial Western Australia, Christmas 8 Nov., 2004 – 30 June, 2007 ..........  AG59/05 19/5/05 Unpublished 
Agreement 2004-2007 and Cocos (Keeling) Islands Correcting Order No. AG59/2005 
 Groups only (Title) ...............................................  … 3/6/05 85 1842 
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Electro Acoustic Construction Division  Whole of State July, 2003 - 31 Oct., 2005 ................ AG66/04 20/8/04 Unpublished 
Enterprise Bargaining Agreement 2004 
 
Electrolux Home Products - Spare Parts and 1 Frederick Street 1 July, 2001 - 30 June, 2003 ............ AG202/01 2/11/01 Unpublished 
Service Belmont W.A. Enterprise Agreement Belmont, W.A. 
2001 - 2004 
 
Electrolux Home Products - Spare Parts and 1 Frederick Street 1 July, 2003 - 30 June, 2006 ............ AG236/03 27/10/03 Unpublished 
Service Belmont W.A. Enterprise Agreement Belmont, W.A. 
2003 - 2006 
 
Elements Formwork P/L/CFMEUW Industrial Inner City “Ellement” site 30 June, 2005 - 31 Dec., 2007.......... AG249/05 17/2/06 Unpublished 
Agreement 2005-2008 996 Hay St, Perth 
 
Elete Clean & Seal/CFMEUW Industrial Western Australia, Christmas 13 June, 2005 – 31 Oct., 2005.......... AG88/05 16/08/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Elevatech/CFMEUW Industrial Western Australia, Christmas 22 July, 2003 – 31 Oct., 2005 .......... AG189/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Elevator Technologies Australia Pty Whole of State 1 July, 2001 - 31 Dec., 2003 ............ AG183/01 15/2/02 Unpublished 
Ltd Enterprise Agreement 2001 
 
Elders Limited (Spearwood Wool Store) Interim Employees at Elders Limited 25 Oct., 1994 - 30 June, 1995 .......... AG122/94 25/10/94 74 2949 
Enterprise Agreement 1994 Spearwood Store, Spearwood 
 W.A. 
 
Elders Limited (Spearwood Wool Store) Spearwood Wool Store, 2 Nov., 1995 - 15 Sept., 1996 .......... AG235/95 2/11/95 75 3194 
Enterprise Agreement 1994 Spearwood 
 
Elders Limited (Spearwood Wool Store) Spearwood Wool Store, 9 Jan., 1997 - 8 Jan., 1999................ AG332/96 31/1/97 77 357 
Enterprise Agreement 1996 Spearwood 
 
Electrical Construction and Maintenance Whole of State 1 July, 1996 - 31 Dec., 1997 ............ AG295/96 22/11/96 76 4909 
Australia Pty Ltd Enterprise Bargaining 
Agreement.  (Replaces No. AG295/94. 
For prior details, see Vol. 78, Part 1) 
 
Elite Waterproofing Industrial Dieter Stenglein t/a 8 Sept., 1995 - 31 July, 1997............ AG163/95 10/10/95 75 2973 
Agreement Elite Waterproofing 
 
Eltin Boddington Gold Mine, Agreement 1993 Boddington Gold Mine 4 Jan., 1993 - 31 Dec., 1996............. C287/93 5/7/93 73 2488 
 
Eltin Boddington Gold Mine Agreement 1999 Boddington Gold Mine 6 July, 1999 - 24 Feb., 2000............. AG72/99 22/9/99 79 2824 
(Replaces AG74/97) 
 
Eltin Hedges Gold Mine, Agreement 1993 Hedges Gold Mine 31 Mar., 1993 - 31 Dec., 1996 ......... C286/93 5/7/93 73 2487 
 
Eltin Hedges Gold Mine Agreement 1997. Hedges Gold Mine 18 Apr., 1997 - 30 June, 1998.......... AG73/97 22/4/97 77 1167 
(Supersedes C40/94 Schedule B) Open Pit Operations 
 
Eltin Limited Hedges Gold Mine Eltin Limited at 11 May, 1995 - 10 May, 1997.......... AG49/95 17/5/95 75 1857 
Maintenance Agreement Hedges Gold Mine 
 
Eltin Surface Mining Pty Ltd Boddington Eltin Surface 19 Aug., 1996 - 18 Feb., 1998.......... AG206/96 27/8/96 76 3886 
Gold Mine Maintenance Agreement 1996 Mining Pty Ltd 
 
Elmont/CFMEUW Industrial Agreement Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG252/02 7/5/03 Unpublished 
2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Eltech Services Pty Ltd Enterprise Bargaining Whole of State 1 Jan., 2005 – 31 Dec., 2005 ............ AG226/05 7/11/05 Unpublished 
Agreement 2005 - 2006 
 
Email Limited (Major Appliance Consumer Area occupied by Email 22 Oct., 1992 - 30 June, 1993 .......... AG9/92 11/12/92 73 84 
Service Division WA) Enterprise Limited (Major Appliance 
Agreement 1992 Consumer Service Division 
 WA) Osborne Park 
 
Email Major Appliances – Belmont Service Email Limited Major Appliances, 4 Jan., 2001 - 30 Sept., 2001 ............ AG286/00 4/1/01 81 479 
Clerical and Shop Assistants Enterprise 1 Frederick Street, Belmont 
Agreement 2000.  (Replaces & Cancels 
previous Emails Limited Major ... Agreements 
No. AG148/1996 & No. AG60/1998. 
For prior details, see Vol. 80, Part 2) 
 
Email Limited Major Appliance Division  State of WA 24 Nov., 1998 - 1 Sept., 2001 .......... AG223/98 10/12/98 79 164 
Consumer Service Division (WA) Redundancy 
Agreement 1998 
 
Email Major Appliances – Belmont Service Whole of State 1 Oct., 1999 - 30 June, 2001 ............ AG137/00 16/6/00 80 2925 
Technicians Enterprise Agreement 2000 
 
Email Major Appliance Group – Osborne Park Osborne Park 28 Oct., 1997 - 27 Oct., 1999........... AG258/97 28/10/97 77 2896 
Service Technicians Enterprise Agreement 1997 
 
Empire Construction/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG4/06 7/3/06 Unpublished 
Agreement 2005-2008 
 
Engine Drivers (Government) General Whole of State 24 June, 2002 – 31 Dec., 2003 ......... AG304/02 24/6/02 Unpublished 
Agreement 2002 
 
Engine Drivers (Quarries, Sand Pits & State of WA 21 Aug., 1991 to 21 Aug., 1992....... AG8/91 23/8/91 71 2525 
Limestone Quarries) Agreement 
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Engine Drivers (Wundowie) Iron and Steel Employees of Wundowie 21 May, 1976 to 20 May, 1977........  AG46/76 6/10/76 56 1731 
Industry Agreement 1976 Iron and Steel 
 
Engineering Trades (Government) General 
Agreement 2007 No. AG52/07.  (Replaced by 
the Building and Engineering Trades  
(Government) General Agreement 2010 
No. AG3/11.  For prior details,  
see Vol. 87, Part 1) 
 
Ensign Customer Service Representative  Ensign, Murdoch, State 22 Apr., 2005 – 1 Sept., 2006 ..........  AG276/04 22/4/05 Unpublished 
Enterprise Agreement 2004-2006 of Western Australia 
(Replaces SSL Spotless Linen … 
Agreement 2002 -2004 No. AG110/02) 
 
Entact Clough/CFMEUW Industrial  Western Australia, Christmas 11 Mar., 2003 – 31 Oct., 2005 .........  AG177/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
E.P.T. Pty Ltd Nelson Point Development Nelson Point Development 4 Jan., 1993 -  Completion ...............  AG18/93 19/4/93 73 1261 
Project (Enterprise Bargaining) Agreement Project, Port Hedland 
 
Eric Hood Pty Ltd Industrial Agreement Whole of State 14 Oct., 1996 - 14 Oct., 1997...........  AG249/96 18/11/96 76 4913 
 
Essentials Supermarket of South Perth Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG185/02 18/11/02 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Esslemont Geo & Son/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002.............  AG69/01 14/05/01 Unpublished 
and CMETU Industrial Agreement 
 
Ethnic Child Care Resource Unit (ECCRU) Whole of State 1 July, 2004 – 1 July 2006 ...............  AG92/05 17/08/05 Unpublished 
Enterprise Bargaining Agreement 2004 
 
Eureka Rigging & Scaffolding (Rigging)/ Whole of State 6 Feb., 2002 - 1Nov., 2002 ..............  AG17/02 15/3/02 Unpublished 
CFMEUW Collective Agreement 2002 
 
Eureka Scaffolding and Rigging Service/ Whole of State 6 Feb., 2002 - 1Nov., 2002 ..............  AG16/02 15/3/02 Unpublished 
BLPPU Collective Agreement 2001 
 
Euro Contracting Pty Ltd/CFMEUW Western Australia, Christmas 17 Feb., 2003 – 31 Oct., 2005..........  AG80/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
European Ceramics Industrial Agreement Whole of State 13 Dec., 1996 - 31 July, 1997 ..........  AG339/96 3/2/97 77 361 
 
Euro Tiling/CFMEUW Collective  Whole of State 7 March, 2002 - 1Nov., 2002...........  AG36/02 5/4/02 Unpublished 
Agreement 2002 
 
Evans Enterprises/CFMEUW Industrial Western Australia, Christmas 16 July, 2003 – 31 Oct., 2005 ..........  AG183/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Everett - Smith & Co. Enterprise Bargaining Everett - Smith & Co 1 Jan., 1996 - 31 Dec., 1997 ............  AG6/97 21/2/97 77 653 
Agreement.  (Replaces AG133/1995) 
 
Executive Paving Industrial Agreement Stephen and Elizabeth Young 17 Nov., 1995 - 31 July, 1997..........  AG295/95 10/1/96 76 353 
 & Stephen and Oayle Holmes 
 t/a Executive Paving 
 
Executive Transport Services Employees  Employees who are members  14 March, 2011 – 11 March, 2014...  AG4/11 14/03/11 Unpublished 
Agreement 2010. (Replaces the Ministerial  of or eligible to be members  
Chauffeurs Agreement 2008) of the union 
 
Executive Transport Services  
 
Exhaust Services Industry Youth Traineeship Whole of State 12 Sept., 1989 to 11 Sept., 1990 ......  AG14/88 12/9/89 69 2977 
Agreement 
 
Fab's Cabinets/BLPPU and the CMETU Whole of State 15 June, 2001 - 1 Nov., 2002...........  AG111/01 13/7/01 Unpublished 
Collective Agreement 2001 
 
FAL and SDA Enterprise Agreement Foodland Associated 1 May, 1994 - 1 May, 1996..............  AG178/94 20/12/94 75 94 
1994.  (Replaces No. AG40/93) Limited 
 
Faulding Healthcare (Western Australia) Premises at Abernethy 12 May 1999 - 31 Mar., 2000 ..........  AG77/99 12/5/99 79 1589 
Clerical and Administrative Agreement 1999 Road, Kewdale and 
(Replaces Clerks' (Wholesale and  5 Palmer Street, Bunbury 
Retail Establishments) Award 
No. 38/1947 in respect of employees 
Covered by it and employed by the 
employer) 
 
Fazform/BLPPU and the CMETU Collective Whole of State 26 July, 2001 - 1 Nov., 2002............  AG161/01 9/8/01 Unpublished 
Agreement 2001 
 
FE & LE Contractors/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG231/99 29/2/00 80 529 
CMETU Collective Agreement 1999 
(Cancels previous FE & LE Contractors 
Agreements No. AG327/1995 & 
No. AG194/97. For prior details, see 
Vol. 79, Part 2) 
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FCL Construction P/L/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG54/06 5/5/06 Unpublished 
Agreement 2005-2008 
 
Feeding Frenzy Perth and SDA Agreement 2003 State of Western Australia 20 Feb., 2004 – 30 June, 2005 ......... AG231/03 20/02/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
Ferries Agreement 2003 Whole of State 16 Aug., 2004 – 16 Aug., 2007 ........ AG132/04 16/8/04 Unpublished 
 
Festive Poultry Limited Enterprise Steggles Ltd t/a Festive 1 Mar., 1996 - 28 Feb., 1998............ AG139/96 16/9/96 76 3888 
Bargaining Agreement 1996 Poultry Limited 
 
Fill-Crete WA/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG200/00 7/9/00 80 4092 
Collective Agreement 2000 
 
Fieldway Enterprises Pty Ltd/BLPPU and the Whole of State 6 July, 2001 - 1 Nov., 2002.............. AG106/01 28/6/01 Unpublished 
CMETU Collective Agreement 2001 
 
FIELDWAY ENTERPRISES/CFMEUW Whole of State 12 March, 2002 - 1 Nov., 2002 ........ AG44/02 11/4/02 Unpublished 
Bricklaying Collective Agreement 2002 
 
FIELDWAY ENTERPRISES/CFMEUW Whole of State 13 March, 2002 - 1 Nov., 2002 ........ AG46/02 11/4/02 Unpublished 
Collective Wall & Ceiling Fixing 
Agreement 2002 
 
Fieldway Enterprises Wall and Ceiling/ Whole of State 21 June, 2001 - 1 Nov., 2002 ........... AG121/01 13/07/01 Unpublished 
BLPPU Collective Agreement 2001 
 
Fill-Crete WA/CFMEUW Industrial Western Australia, Christmas 29 Aug., 2003 – 31 Oct., 2005 ......... AG234/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Fintern Pty Ltd Enterprise Agreement Whole of State 4 Oct., 1994 - 3 Oct., 1995............... AG115/94 26/10/94 74 2659 
 
Fintern Pty Ltd Industrial Agreement Fintern Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG64/95 18/5/95 75 1859 
 
Fintern Bricklaying Industrial Agreement Fintern Pty Ltd 8 Sept., 1995 - 31 July, 1997............ AG135/95 10/10/95 75 2974 
 
Fintern/BLPPU and the CMETU Collective Whole of State 24 Nov., 2000 - 1 Nov., 2002........... AG267/00 18/12/00 81 97 
Agreement 2000.  (Replaces previous Fintern 
Nominees ... Agreement No. AG213/1997.  
For prior details, see Vol. 80, Part 2) 
 
Fire and Emergency Services Authority Fleet and Equipment Services 26 Nov., 2010 – 17 Aug., 2013 ........ AG27/10 26/11/10 Unpublished 
of Western Australia – Fleet and Equipment  who are members of, or  
Services Enterprise Bargaining Agreement eligible to be member of the  
2010.  (This agreement substitutes the  Unions 
Fire and Emergency Services Authority 
…  Agreement 1999 No. AG151/99; 
Fire and Rescue Service … Agreement 
AG100/97 and the Fleet and Equipment  
Services Enterprise Bargaining Agreement 
2007 No. AG82/06) 
 
Firemain Co Contracting Commercial Whole of State 1 July, 2003 – 30 June, 2006............ AG18/05 08/03/05 Unpublished 
Building Sector Enterprise Agreement 2003 
 
Firemain Electrical Service enterprise  Fire Alarm Service 8 March, 2005 – 30 June, 2006 ........ AG17/05 08/03/05 Unpublished 
Agreement – Perth Department 
 
Fire Rated Systems/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG100/00 19/5/00 80 2558 
CMETU Collective Agreement 2000 
(Cancels previous Fire Rated ... 
Agreements No. AG176/1995 
No. AG228/97.  For prior details, 
see Vol. 79, Part 2) 
 
Fire Systems WA Pty Ltd/CFMEUW  Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005 ........... AG199/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Fish Feast Caning Vale SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005.......... AG57/04 15/6/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
Fish Feast Gosnells SDA Agreement 2002, The Shalom Financial Services 26 June, 2003 – 31 Oct., 2005.......... AG14/03 3/07/03 Unpublished 
 Pty Ltd (Phil and Ruby  General Order No. 458/2005 
 Wong) t/a Fish Feast   (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 696/2004) ...................... … 24/06/05 85 1893 
 
Fish Feast Greenmount SDA Agreement 2002 Joenzo Pty Ltd (Joe and Rae 26 June, 2003 – 31 Oct., 2005.......... AG12/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) Saccoccia) t/a Fish Feast 
 
Fish Feast Halls Head SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005.......... AG51/04 15/6/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
Fish Feast Joondalup SDA Agreement 2002 Remy Feast Pty Ltd (Mike 26 June, 2003 – 31 Oct., 2005.......... AG13/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) and Eve St. Guillaume) 
 t/a Fish Feast 
 
Fish Feast Kardinya SDA Agreement 2002 Lam Pty Ltd (Mal and Ryan 26 June, 2003 – 31 Oct., 2005.......... AG11/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) Magill) t/a Fish Feast 
 
Fish Feast Kelmscott SDA Agreement 2002 Doubtless Bay Pty Ltd 26 June, 2003 – 31 Oct., 2005.......... AG17/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) (Nigel and Sarah  
 Blackmore) t/a Fish  
 Feast 
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Fish Feast Lathlain SDA Agreement 2002 Mario and Frank Galati 26 June, 2003 – 31 Oct., 2005 .........  AG15/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) t/a Fish Feast 
 
Fish Feast Malaga SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005 .........  AG56/04 15/6/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
Fish Feast Maylands SDA Agreement 2002 Truaust Enterprises Pty Ltd 26 June, 2003 – 31 Oct., 2005 .........  AG16/03 3/07/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2) (June Lim) t/a Fish Feast 
 
Five Star Ceramics Industrial Agreement Whole of State 28 Aug., 1996 - 31 July, 1997..........  AG238/96 21/10/96 76 4538 
 
FJ & G Contractors Industrial Agreement FJ & G Contractors Pty Ltd 14 Sept., 1995 - 31 July, 1997 .........  AG223/95 22/11/95 76 106 
 
FJ & G Contractors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG195/97 7/10/97 77 2902 
 
Fleet Maintenance Services Certified  Fleet Maintenance Services 20 Dec., 2004 – 17 Dec., 2007.........  AG190/04 20/12/04 Unpublished 
Agreement 2004 Sub-unit of the City of Wanneroo 
 
Flooring Solutions/CFMEUW Collective Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 20025........  AG66/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Flooring Solutions … Agreement Groups only 
2002 No. AG105/2002, 84WAIG57. 
For prior details, see Vol. 83, Part 2) 
 
Fluffs Concreting/CFMEUW Industrial Western Australia, Christmas 19 Aug., 2003 – 31 Oct., 2005.........  AG221/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Fluor Global Services Power Plant Maintenance Fluor Global Services 14 Dec., 2000 - 30 June, 2003 .........  AG204/00 14/12/00 81 101 
Enterprise Agreement 2000 - 2003 
(Replaces previous Fluor Daniel ... 
Agreement No. AG156/1999. 
For prior details, see Vol. 80, Part 2) 
 
Fluor Daniel Plant Services Argyle Diamond Whole of State 5 Mar., 1999 - 5 Mar., 2001.............  AG64/99 23/4/99 79 1353 
Mine Maintenance Agreement 1999 
 
Fluor Daniel Power & Maintenance Services Kwinana and Muja Power 5 April, 1998 - 4 July, 1999 .............  AG101/98 29/7/98 78 3045 
Power Plant Maintenance Enterprise  Station 
Agreement 1998.  (Cancels No. AG115/97) 
 
FM Tiling/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG220/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Focus Shopfitters Pty Ltd/BLPPU and Focus Shopfitters Pty Ltd 26 July, 2000 - 1 Nov., 2002............  AG190/00 28/8/00 80 4098 
the CMETU Collective Agreement 2000 139 Winton Road 
(Replaces previous Focus Shopfitters Joondalup, WA 6027 
... Agreement No. AG92/1999. 
For prior details, see Vol. 80, Part 1) 
 
Foodland Amelia Heights and SDA Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG138/02 20/09/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Foodland Associated Limited Cold Store Foodland Associated 1 July, 1995 - 1 July, 1997...............  AG138/95 8/9/95 75 2739 
Maintenance Employees Enterprise Bargaining Limited, Kewdale 
Agreement 1995, No. AG138/1995 
 
Foodland Bayswater (Beechboro Road) Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG123/02 20/09/02 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Foodland Bayswater (Whatley Crescent) Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG132/02 20/09/02 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Foodland Bindoon and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG127/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Foodland Boddington and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG122/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Foodland Dowerin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG136/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
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Foodland Lesmurdie and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG129/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Manning and SDA Agreement 2002 Whole of State 20 Sept., 2002 – 30 June, 2005 ........ AG126/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Merredin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG141/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Mukinbudin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG128/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Ravensthorp and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG164/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Tarcoola and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG130/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Toodyay and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG140/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodland Wagin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG134/02 20/09/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Foodys Express and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG216/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Forbes Jolly/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG207/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Formfast Constructions Industrial Agreement Whole of State 12 Feb., 1999 - 31 Oct., 1999........... AG22/99 18/5/99 79 1598 
 
Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995.......... AG9/95 9/2/95 75 582 
 Ltd t/a Formstruct 
 
Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995.......... AG9/95 9/2/95 76 680 
 Ltd t/a Formstruct 
 
Forrestfield CBH Grain Silo Construction Transfield Construction Commencement - Completion ......... AG328/96 12/2/97 77 658 
Project Agreement 1996 Pty Ltd, CBH Silos at 
 Forrestfield 
 
Forward Engineers Agriculture Workshop Welshpool, WA 14 Apr., 1999 - 13 Oct., 1999 .......... AG116/99 3/8/99 79 2156 
Enterprise Agreement 1999.  
(Replaces No. AG62/98) 
 
Foster’s Australia North Fremantle Matilda Bay Brewing  22 Feb., 2006 – 20 Feb., 2009.......... AG32/06 24/3/06 Unpublished 
Agreement 2006 Company Limited 
(Replaces CUB North Fremantle 
Agreement 2004 No. AG47/05) 
 
Fowcon Duct Installation Services Pty Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG139/00 19/6/00 80 2943 
Ltd/BLPPU and the CMETU 
Collective Agreement 2000 
 
The FPU and Peters (WA) Ltd Balcatta Peters (WA) Ltd, Balcatta 18 Nov., 1996 - 18 Nov., 1998......... AG262/96 23/12/96 77 48 
Production Employees' Traineeship Agreement Operations 
 
Framerite Installations/CFMEUW Whole of State 1 Nov., 2005 - 31 Oct., 2008............ AG217/05 20/01/06 Unpublished 
Industrial Agreement 2005-2008 
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Frankipile Australia Pty Ltd/CFMEUW Western Australia, Christmas 24 Feb., 2004 - 31 Oct., 2005 ..........  AG28/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling)Islands 
(Replaces Frankipile/BLPPU and the CMETU Groups only 
Collective Agreement 2000 No. AG228/00.  
For prior details, see Vol. 84, Part 1) 
 
Frank Peter Longshaw Industrial Agreement Frank Peter Longshaw 15 Sept., 1995 - 31 July, 1997 .........  AG183/95 10/10/95 75 2977 
 
Fred Mason Contract Bricklayer/CFMEUW Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005 ...........  AG240/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels the FCL Constructions/BLPPU Groups only 
… Agreement 1999 No. AG216/99.  For 
prior details, see Vol. 83, Part 1) 
 
Fremantle Foundry & Engineering Co. Pty Fremantle, WA 15 April, 1999 - 14 April, 2001 .......  AG163/99 2/12/99 79 3613 
Ltd Enterprise Bargaining Agreement 1999 
(Replaces AG301/96) 
 
Fremantle Hospital Patient Care Assistants Board of Fremantle Hospital 30 Dec., 1994 - 29 Dec., 1995 .........  AG1/95 6/2/95 75 384 
Agreement 1994 (Fremantle Hospital) and 
 employees working as 
 Patient Care Assistant 
 
Fremantle Port Authority Administrative Clerical, Technical and 3 Dec., 1993 .....................................  AG78/93 25/1/94 74 227 
Agreement 1993 Administrative Employees 
 in Fremantle Port Authority 
 
Fremantle Prison – LHMU – Industrial Whole of State 2 Mar., 2005 - 31 Dec., 2006 ...........  AG16/05 2/3/05 Unpublished 
Agreement 2005 
 
Fremantle Steel Fabrication/CFMEUW  Western Australia, Christmas 22 Oct., 2003 – 31 Oct., 2005..........  AG275/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Freo Machinery (Concrete Cutting Division)/ Perth Metropolitan 27 July, 2004 – 31 Oct., 2005 ..........  AG137/04 27/8/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 employees 
 
Fresh Food Corner Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG174/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Frimley Nominees Industrial Agreement Frimley Nominees Pty Ltd 23 Aug., 1996 - 31 July, 1997..........  AG203/96 16/9/96 76 3889 
 
Fusion Recruitment Group Pty Ltd – TWU Whole of State 9 Mar., 2006 – 31 Dec., 2007 ..........  AG40/06 24/3/06 Unpublished 
Enterprise Bargaining Agreement 2006 
 
Future Tech/BLPPU and the CMETU Whole of State 30 Mar., 2001 - 1 Nov., 2002...........  AG58/01 3/5/01 Unpublished 
Collective Agreement 2001 
 
F.W.G./CFMEUW Industrial Western Australia, Christmas 4 May, 2004 - 31 Oct., 2005 ............  AG80/04 23/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
G & A Carpet Choice/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG21/06 24/03/06 Unpublished 
Agreement 2005-2008 
(Replaces G & A Floorcoverings/CFMEUW 
Industrial Agreement 2002-2005 No. AG286/04) 
 
G & N Conform/CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG141/05 1/12/05 Unpublished 
Agreement 2005-2008 
(Replaces G & N Con-Form … Agreement 
2002-2005 No. AG227/02.  For prior details, 
see Vol. 85, Part 1) 
 
G & N Formwork Pty Ltd/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG142/05 1/12/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous G & N Formwork 
… Agreement 2002-2005 No. AG296/02. 
For prior details, see Vol. 85, Part 1) 
 
G & P Tagni Concrete Pumping Industrial Whole of State 19 June, 1997 - 31 July, 1999 ..........  AG114/97 8/7/97 77 1917 
Agreement 
 
G & P Tagni Concrete Pumping/BLPPU Whole of State 1 Nov., 1999 -1 Nov., 2002 .............  AG252/99 8/3/00 80 1110 
Collective Agreement 1999 
(Cancels previous G & P  Tagni ... Agreement 
No. AG114/97.  For prior details, see Vol. 79, 
Part 2) 
 
Gadsen Rheem (W.A.) Enterprise Whole of State 8 Dec., 1992 - 30 June, 1993 ...........  AG17/1992 24/12/92 73 2042 
Bargaining Agreement 
 
Gadsden Rheem (W.A.) Enterprise Agreement Whole of State 1 Jan., 1994 - 31 Mar., 1995 ............  AG14/94 9/3/94 74 594 
 
Gaol Officers' Industrial Agreement Whole of State 1 July, 1994 - 31 Dec., 1997 ............  AG64/94 10/8/94 74 1895 
 
Garland Ellas Taylor Pty Ltd Enterprise Whole of State 1 Jan., 1997 - 31 Dec., 1997 ............  AG116/97 4/7/97 77 1673 
Bargaining Agreement 
 
Gascoyne Trading Workshop Enterprise Gascoyne Trading Pty 4 Jan., 1994 - 3 Jan., 1995................  AG89/94 21/1/94 74 228 
Bargaining Agreement 1994 Ltd Workshop Operation 
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Gauche Holdings/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG222/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
G Construction Engineering Industrial Paddison Pty Ltd t/a 20 Oct., 1995 - 31 July, 1997 ........... AG270/95 7/12/95 76 108 
Agreement G Construction Engineering 
 
GEC Avery Australia Limited Enterprise GEC Avery 1 Aug., 1995 - 31 July, 1997............ AG118/95 8/8/95 75 2532 
Bargaining Agreement 1995 
 
Gecko Roof Tiling/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG216/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Gemini Formwork Industrial Agreement Apollo Holdings Pty Ltd 8 Sept., 1995 - 31 July, 1997............ AG144/95 10/10/95 75 2978 
 t/a Gemini Formwork 
 
Gemini Formwork/BLPPU and the Whole of State 16 Oct., 2000 - 1 Nov., 2002............ AG247/00 8/11/00 80 5036 
CMETU Collective Agreement 2000 
(Replaces previous Gemini Form- 
work ... Agreement No. AG5/98. 
For prior details, see Vol. 80, Part 1) 
 
Gemstate/CFMEUW Industrial  Whole of State 1 Nov., 2005 - 31 Oct., 2008............ AG252/05 17/2/06 Unpublished 
Agreement 2005-2008 
 
Gemstate Scaffolding/CFMEUW Industrial Western Australia, Christmas 16 July, 2003 – 31 Oct., 2005 .......... AG178/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Geo A. Esslemont & Son Industrial C.H. Day & Co Pty Ltd t/a 18 Oct., 1995 - 31 July, 1997 ........... AG277/95 7/12/95 76 109 
Agreement Geo A. Esslemont & Son 
 
Geo A. Esslemont & Son Industrial Whole of State 25 Nov., 1997 - 31 Oct., 1999.......... AG376/97 16/6/98 78 2696 
Agreement 
 
Geraldton Brickworks Pty Ltd Enterprise Geraldton Brickworks 24 May, 2000 - 30 June, 2002.......... AG158/00 25/7/00 80 3195 
Agreement 2000.  (Replaces previous Geraldton  Pty Ltd at Bootenal 
Brickworks ... Agreement No. AG99/98.  
For prior details, see Vol. 80, Part 1) 
 
Geraldton Building Company Holiday Village Geraldton Building 30 Apr., 1996 - 31 July, 1997........... AG127/96 10/6/96 76 1825 
- Newman Industrial Agreement Company 
 
Geraldton Building Company Lawson Geraldton Building 30 Apr., 1996 - 31 July, 1997........... AG123/96 10/6/96 76 1825 
Apartments Industrial Agreement Company 
 
Geraldton Building Co Pty Ltd Construction Whole of State 16 Mar., 1998 - 1 Apr., 1998............ AG13/98 30/4/98 78 1645 
Site Agreement 
 
Geraldton Meat Export Pty Ltd. AMIEU Geraldton Plant 13 July, 2005 – 30 June, 2006.......... AG208/05 23/09/05 Unpublished 
Processing Agreement (2005) 
(Cancels previous Geraldton Meat Export 
... Agreement (2002) No. AG143/02. 
For prior details, see Vol. 85, Part 1) 
 
GFS/BLPPU and the CMETU Collective Whole of State 16 Feb., 2001 - 1 Nov., 2002............ AG28/01 27/3/01 Unpublished 
Agreement 2001 
 
Gilbarco Aust. Ltd (Perth) Enterprise Gilbarco Aust. Ltd, 14 Aug., 1996 - 13 Aug., 1998......... AG179/96 14/8/96 76 3893 
Agreement 1996.   Belmont 
(Replaces AG134/1974) 
 
Gilbarco Aust. Ltd. (Western Australian Whole of State 15 Aug, 1998 - 14 Aug, 2000........... AG15/99 28/5/99 79 1602 
Branch) Registered Agreement 1998 
 
Gilchris/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG248/99 8/3/98 80 1115 
Collective Agreement 1999 
(Cancels previous Gilchris Industrial 
Agreement No. AG7/98.  For prior 
details, see Vol. 79, Part 2) 
 
Gilchris Pty Ltd/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG264/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Glassmasta Systems Pty Ltd/BLPPU and the Whole of State 7 May, 2001 - 1 Nov., 2002 ............. AG83/01 31/5/01 Unpublished 
CMETU Collective Agreement 2001 
 
Glassmasta Systems Pty Ltd/BLPPU Collective Whole of State 1 May, 2001 - 1 Nov., 2002 ............. AG84/01 31/5/01 Unpublished 
Agreement 2001 
 
Glass Power/BLPPU and the CMETU Collective Whole of State 19 Apr., 2001 - 1 Nov., 2002 ........... AG68/01 14/5/01 Unpublished 
Agreement 2001 
 
Glass Works (WA) P/L/CFMEUW Industrial Western Australia, Christmas 22 Oct., 2003 – 31 Oct., 2005 .......... AG276/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Glazewell/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG203/05 8/11/05 Unpublished 
Agreement 2005-2008 
(Replaces previous Glazewell Pty Ltd/ 
… Agreement 2002-2005 No.AG54/03. 
For prior details, see Vol. 85, Part 1) 
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Glen Forrest Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG171/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Glen Ross Bricklaying Industrial Agreement Glen Ross Bricklaying 1 Aug., 1995 - 31 July, 1997............  AG65/95 18/5/95 75 1874 
 
Glen Ross Bricklaying Industrial Agreement Glen Ross, Rick Bate 29 Nov., 1995 - 31 July, 1997..........  AG305/95 10/1/96 76 354 
 and Paul Anderson t/a 
 Glen Ross Bricklaying 
 
Glen Ross Bricklaying Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999 .........  AG187/97 1/10/97 77 2592 
 
Global Electrotech Constructions Pty Ltd State of WA 1 Nov., 2003 – 30 Oct., 2005...........  AG293/03 29/03/04 Unpublished 
Commercial Enterprise Bargaining 
Agreement 2003.  (Replaces Global Electrotech 
Pty Ltd … Agreement 2003 AG20/03.  For 
prior details, see Vol. 83, Part 2) 
 
Global Installations Pty Ltd Industrial Whole of State 18 Dec., 1997 - 31 Oct., 1999..........  AG349/97 25/2/98 78 876 
Agreement 
 
Globe Meats Bellevue Enterprise Whole of State 13 July, 2001 - 1 Jan., 2004 .............  AG53/01 13/7/01 Unpublished 
Agreement 2001 
 
Globe Meats Bellevue Enterprise Whole of State Commencement - Completion .........  AG129/97 14/07/97 77 1919 
Agreement 1997 
 
GMF Contractors Industrial Agreement GMF Contractors PTY Ltd 27 Feb., 1996 - 31 July, 1997 ..........  AG62/96 17/4/96 76 1313 
 
GMF Contractors/CFMEUW Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG251/05 17/2/06 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous GMF Contractors 
… Agreement 2002-2005No. AG164/03. 
For prior details, see Vol. 85, Part 2) 
 
Golden Egg Farms’ (Food Preservers) West Coast Eggs Limited Date of transition from old company AG19/05 5/5/05 Unpublished 
Agreement 2005 -The t/as Golden Egg Farm (GEF) to new company  – 1 Aug., 2006 
(Cancels previous Golden  Egg Farms 
... Agreement 2004 - The, No. AG25/04. 
For prior details, see Vol. 84, Part 2) 
 
Goninan WA Division Bassendean Establishment of A. Goninan 1 Sept., 1993 - 28 Feb., 1995 ...........  AG48/93 1/9/93 73 2386 
Enterprise Bargaining Agreement and Co. Limited (WA Division) 
 operations, Bassendean 
 
Goodman Fielder Consumer Foods Ltd Goodman Fielder Consumer 22 Sept., 2004 – 31 May, 2006 ........  AG122/04 22/09/04 Unpublished 
(Western Australia) Enterprise Agreement Foods Ltd, State of Western 
2004.   (Replaces previous Goodman Fielder Australia 
… Agreement 2002 No. AG24/03.) 
For prior details, see Vol. 84, Part 1) 
 
Goodman Fielder Consumer Foods (Canning- Whole of State 1 Jan., 2004 – 31 Dec., 2005............  AG85/04 8/6/04 Unpublished 
vale) Enterprise Agreement 2004/2005 
(Replaces Goodman Fielder Consumer … 
Agreement No. AG86/02 in so far as 
it applies to the Canningvale site. 
For prior details, see Vol. 83, Part 2) 
 
Good Samaritan Industries Supported Whole of State 29 Sept., 2004 - 26 Sept., 2007........  AG154/04 29/09/04 Unpublished 
Employees Industrial Agreement of 2004 
(Replaces previous Good Samaritan ... 
Agreement 2003, No. AG105/03. 
For prior details, see Vol. 84, Part 1) 
 
Good Samaritan Industries Industrial Whole of State 19 Dec., 2001 - 1 Oct., 2002............  AG245/01 19/12/01 Unpublished 
Agreement 2001.  (Replaces previous Good 
Samaritan ... Agreement No. AG172/99.  For 
prior details, see Vol. 81, Part 2) 
 
Gonzo's Glass and Aluminium/BLPPU and Whole of State 3 Aug., 2001 - 1 Nov., 2002 ............  AG162/01 29/8/01 Unpublished 
the CMETU Collective Agreement 2001 
 
Gordon & Gotch Limited Enterprise Gordon & Gotch 31 Jan., 1996 - 31 Jan., 1997 ...........  AG35/96 4/4/96 76 958 
Bargaining Agreement 1996 Limited 
 
Gordon & Gotch Limited Enterprise Whole of State 1 Feb., 1997 - 31 Jan., 1999.............  AG43/97 7/3/97 77 660 
Bargaining Agreement, 1997 
 
Government Services (Miscellaneous) Whole of State 4 Aug., 2010- 31 Dec., 2012............  AG3/10 4/8/10 Unpublished 
General Agreement 2007.  (Cancels and  
Replaces Government Services …  
Agreement 2007 AG39/07.  For prior  
details, see Vol. 90, Part 1) 
 
Government School Administrators' Education Department 6 Mar., 1996 - 6 Mar., 1998.............  AG81/96 16/5/96 76 1834 
Enterprise Agreement 1996 of Western Australia 
 
Government School Teachers' Enterprise Education Department 6 Mar., 1996 - 6 Mar., 1998.............  AG82/96 16/5/96 76 1842 
Agreement 1996 of Western Australia 
 
Governor's Establishment Gardening Official Secretary to His 13 Mar., 1995 - 12 Oct., 1996..........  AG47/95 13/4/95 75 1594 
Staff Enterprise Agreement 1995 Excellency the Governor 
 of Western Australia 
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Graceville Women's Centre - Salvation Graceville Women's 29 May, 2002 - 28 May, 2003.......... AG66/02 29/5/02 Unpublished 
Army Industrial Agreement 2002 Centre 
(Replaces previous Graceville Women's 
... Agreement No. AG17/00.  For prior 
details, see Vol. 81, Part 2) 
 
Graffiti Systems Australia/CFMEUW Western Australia, Christmas 25 Oct., 2004 – 31 Oct., 2005 .......... AG185/04 29/11/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Grain Handling (Maintenance Workers) Whole of State 3 Feb., 1994 - 18 June, 1996 ............ AG8/94 9/2/94 74 594 
Enterprise Agreement 1994 
 
Grant Electrical Industries Pty Ltd Grant Electrical 15 Dec., 1993 - 1 Jan., 1995............. AG60/93 24/12/94 74 83 
Enterprise Bargaining Agreement Industries Pty Ltd 
 
Grant Electrical Redundancy Agreement 1994 Grant Electrical 4 Aug., 1994 - 1 Jan., 1995 .............. AG67/94 5/8/94 74 1899 
 Industries Pty Ltd 
 
GRANWOOD FLOORING/CFMEUW Whole of State 12 Mar., 2002 - 1 Nov., 2002........... AG45/02 11/4/02 Unpublished 
Collective Agreement 2002 
 
Graylands Hospital Security Officers Graylands Hospital 7 Apr., 1995 - 14 Dec., 1995............ AG113/95 12/10/95 75 2979 
Agreement 1995 
 
Grays Carpentry & Construction/CFMEUW Western Australia, Christmas 4 May, 2004 - 31 Oct., 2005 ............ AG81/04 23/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
GRD Kirfield Limited Industrial Agreement for Whole of State 16 Mar., 2001 - 31 Oct., 2002 .......... AG49/01 12/4/01 Unpublished 
the St Georges Terrace and Victoria Street 
Apartment Project 
 
Greenbushes Mine Maintenance (Enterprise Maintenance Employees  23 Dec., 1993 - 22 Dec., 1994.......... AG51/93 23/12/93 74 83 
Bargaining) Industrial Agreement 1993 at Greenbushes Mine at 
 Gwalia Consolidated Ltd 
 
Greenmount Formwork/BLPPU and the Whole of State 21 Aug., 2001 - 1 Nov., 2002........... AG175/01 17/9/01 Unpublished 
CMETU Collective Agreement 2001 
 
Gregory Aylin Contracting/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG248/05 17/2/06 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Gregory Aylin Contracting 
… Agreement 2002 – 2005 No. AG90/04. 
For prior details, see Vol. 85, Part 2) 
 
Gregory's (Earthmoving Contractors) Subiaco Gregory's (Earthmoving Commencement - Completion ......... AG51/95 16/5/95 75 1875 
Grandstand Construction Project Contractors) 
Agreement 1994 
 
Gregory's Plumbing & Pipeline Services Odin Central Services Pty  24 July, 1996 - 31 July, 1997 ........... AG194/96 11/9/96 76 3903 
Industrial Agreement Ltd t/a Gregory's Plumbing 
 & Pipeline Services 
 
Gregory's Plumbing & Pipeline Services Whole of State 11 Dec., 1998 - 31 Oct., 1999 .......... AG269/98 2/2/99 79 435 
Industrial Agreement 
 
Greif Australia Pty Limited – Perth Whole of State 1 Apr., 2003 – 31 Mar., 2006........... AG258/03 11/12/03 Unpublished 
Enterprise Bargaining Agreement 2003 
 
Griffiths Taylor Retaining Wall & Whole of State 16 Sept., 1998 - 31 Oct., 1999.......... AG182/98 17/12/98 79 165 
Bricklaying Industrial Agreement 
 
Gromark Packaging Pty Ltd Kewdale Gromark Packaging Pty  1 June, 1995 - 30 June, 1996............ AG128/95 3/10/95 75 2742 
Plant Enterprise Agreement 1995 Ltd (Kewdale Plant) 
 
Groundwater Control Pty Ltd/BLPPU and the Whole of State 11 Sept., 2001 - 1 Nov., 2002 .......... AG188/01 25/9/01 Unpublished 
CMETU Collective Agreement 
 
Ground Water Control (1974) Industrial Jason Nominees Pty Ltd 6 Dec., 1995 - 31 July, 1997 ............ AG317/95 10/1/96 76 356 
Agreement as trustees for the Jason 
 Unit Trust t/a Ground 
 Water Control (1974) 
 
Ground and Foundation Supports Industrial Ground and Foundation 1 Nov., 1996 - 31 July, 1997............ AG95/95 1/11/96 76 4540 
Agreement Supports Pty Ltd 
 
Group Training - Perth (Inc) Agreement 1998 Whole of State 1 Jan.,1998 - 31 Dec., 1999.............. AG34/98 21/5/98 78 2052 
 
Grove Construction Service Pty Ltd John Holland Construction 16 July, 1998 - 31 Oct., 1999 ........... AG130/98 13/11/98 78 4587 
Industrial Agreement Council House Perth Site 
 
Grove Construction Service Pty Ltd New New Metro Rail Project 27 July, 2005 – 1 July, 2006 ............ AG235/05 9/6/06 Unpublished 
Metro Rail Southern Suburbs Rail Project, Southern Suburbs Rail Project 
Agreement 2005 
 
Guildford Grammar School Enterprise Guildford Grammar 1 Jan., 1996 - 31 Dec., 1997............. AG60/96 12/3/96 76 684 
Agreement 1996.  (Replaces AG11/1995) School 
 
Gumptive Rooftiling and Maintenance/ Western Australia, Christmas 8 Nov., 2004 – 30 June, 2007........... AG256/04 13/12/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Gunns Limited Enterprise Agreement 2004 South-West Land Division 11 Oct., 2004 – 30 June, 2006.......... AG151/04 7/10/04 Unpublished 
(Replaces and Cancels the Sotico Pty Ltd Western Australia 
Enterprise Agreement 2003 No. AG288/2003) 
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H&S Roof Tiling Service Pty Ltd/CFMEUW Western Australia, Christmas 9 Nov., 2004 – 30 June, 2007 ..........  AG269/04 17/01/05 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Hairdressing SDA - Carl Ridolfo Pty Ltd T/A State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG282/00 15/12/00 81 121 
Ridolfo Hair Design Enterprise Agreement 2000 
 
Hairdressing SDA - Carl Ridolfo Pty Cheveux State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG279/00 15/12/00 81 122 
By Anthony Pty Ltd T/A Cheveux by Anthony 
Enterprise Agreement 2000 
 
Hairdressing SDA – Coffiano Holdings Pty Ltd State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG278/00 15/12/00 81 123 
T/A Studio Picasso Enterprise Agreement 2000 
 
Hairdressing SDA - Grand Court Corp Pty Ltd State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG277/00 15/12/00 81 124 
Enterprise Agreement 2000 
 
Hairdressing SDA - Joanne Steel T/A Jo's for State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG283/00 15/12/00 81 125 
Hair Enterprise Agreement 2000 
 
Hairdressing SDA - Judith Clarke T/A Distinc- State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG281/00 15/12/00 81 126 
tions Hair Design Enterprise Agreement 2000 
 
Hairdressing SDA - Luciano's Hair Fashion State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG276/00 15/12/00 81 128 
for Men Enterprise Agreement 2000 
 
Hairdressing SDA - Starra Pty Ltd T/A Diva State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG280/00 15/12/00 81 129 
Hair Studio & Sinatra's for Hair Enterprise 
Agreement 2000 
 
Hale School (Enterprise Bargaining) Whole of State 15Apr., 2008 - 31 Dec., 2010 ..........  AG4/08 15/4/08 Unpublished 
Agreement 2006 
(Replaces and Cancels previous Hale  
School ... Agreement 2006 No.. AG17/06. 
For prior details, see Vol. 87, Part 2) 
 
Hale School Non-Teaching Staff (Enterprise Whole of State 7 July, 2009 - 31 Dec., 2011 ............  AG30/09 7/7/09 Unpublished 
Bargaining) Agreement 2009 
(Replaces and Cancels previous Hale School  
... Agreement 2007 No. AG64/07.  For prior 
details, see Vol. 89, Part 1) 
 
Hall’s Creek Caravan Park and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG172/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Hammer Outdoor Design Industrial Christopher Hammer t/a 8 Sept., 1995 - 31 July, 1997 ...........  AG165/95 10/10/95 75 2981 
Agreement Hammer Outdoor Design 
 
Hannan’s Foodmart and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG187/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Hardaz Concrete/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG209/99 24/3/00 80 1132 
Collective Agreement 1999 
(Replaces previous Hardaz Concrete 
Agreement No. AG155/97. 
For prior details, see Vol. 79, Part 2) 
 
Hardaz Concrete/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG190/02 20/01/06 Unpublished 
Agreement 2005-2008 
(Replaces previous Hardaz Concrete … 
Agreement 2002-2005 No. AG263/02 
For prior details, see Vol. 85, Part 2) 
 
Hardie Iplex Pipeline Systems – Osborne Park Hardie Iplex Pipeline  17 Jan., 1994 - 16 Jan., 1995 ...........  AG84/93 17/1/94 74 230 
(Enterprise Bargaining) Agreement 1993 Systems - Osborne Park 
 
Hargreaves Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG247/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Harnischfeger of Australia Pty Ltd Harnischfeger of Australia 1 Nov., 2003 - 31 Oct., 2006 ...........  AG38/04 26/03/04 Unpublished 
Western Region Workshop, Repair, Pty Ltd (Western Region) 
Manufacture and Field, Assembly, 
Repair and Maintenance Agreement 2003 
(Replaces previous  Harnischfeger of 
Australia ... Agreement  No. AG257/00. 
For prior details , see Vol. 83, Part 2) 
 
Hart Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG219/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Hatch Industrial Services Pty Ltd Hatch Industrial  19 Jan., 1996 - 31 July, 1997 ...........  AG14/96 18/4/96 76 1315 
Industrial Agreement Services Pty Ltd 
 
Hatch Industrial Services Industrial Agreement Whole of State 20 Nov., 1997 - 31 Oct., 1999 .........  AG334/97 20/3/98 78 1224 
 
HB Brady Co Pty Ltd Wall and Ceiling Whole of State 17 Oct., 1996 - 31 July, 1997...........  AG315/96 12/3/97 77 907 
Industrial Agreement 
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Healthcare Linen Pty Ltd Engineering Whole of State 15 Apr., 1997 - 14 Apr., 1999 .......... AG47/97 4/6/97 77 1412 
Enterprise Agreement 1996 
 
Healthcare Linen Pty Ltd Transport Enterprise Whole of State 15 Apr., 1997 - 14 Apr., 1999 .......... AG46/97 4/6/97 77 1419 
Agreement 1996 
 
Heat Containment Industries Enterprise Heat Containment Industries, 21 Oct., 1993 - 20 Oct., 1995........... AG59/93 1/12/93 73 3400 
Agreement 1993 Beard Street, 
 
Hedland Bus Lines Enterprise Hedland Bus Lines, 28 June, 1994 - 28 Dec., 1996.......... AG35/94 8/8/94 74 1900 
Agreement 1994 Port Hedland 
 
Helena College (Inc) Collective Helena College (Inc) 1 Jan., 2010 – 31 Dec., 2012 ............ AG28/10 4/02/11 Unpublished 
Agreement 2010 in Western Australia 
 
Henvest Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG205/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
HHH Transport/CFMEUW Hazelmere Hazelmere Depot 2 May, 2005 – 20 Dec., 2005 ........... AG78/05 1/7/05 Unpublished 
Industrial Agreement 2002-2005 
 
Higginsons Painting Services Industrial Ard O'Donnell Pty Ltd t/a 21 Mar., 1996 - 31 July, 1997 .......... AG89/96 21/6/96 76 2208 
Agreement Higginsons Painting Service 
 
High Rise Painting Contractors/CFMEUW Western Australia, Christmas 23 Mar., 2004 – 31 Oct., 2005 ......... AG52/04 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Hi Tec Demolition Industrial Agreement Hi Tec Demolition 26 Apr., 1995 - 25 Apr., 1997 .......... AG81/95 21/7/95 75 2365 
 Company Pty Ltd 
 
Hire Access Scaffold Scaffolding Yard/ Western Australia, Christmas 27 July, 2004 – 31 Dec., 2005.......... AG138/04 27/8/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
HJ & JW Mast/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG217/99 24/3/00 80 1138 
Collective Agreement 1999 
(Replaces previous HJ & JW Mast ... Agreements 
No.AG217/1995, No. AG38/96 & No. AG302/97. 
For prior details, see Vol. 79, Part 2) 
 
H Migas & Sons Earthworks/CFMEUW Whole of State 7 Feb., 2002 - 1 Nov., 2002.............. AG19/02 13/03/02 Unpublished 
Collective Agreement 2002 
 
Hoist Hire Pty Ltd/CFMEUW Industrial Western Australia, Christmas 24 June, 2003 – 31 Oct., 2005.......... AG161/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Holyoake Bricklaying/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG89/00 27/4/00 80 1836 
Collective Agreement 2000 
(Replaces previous Holyoake Bricklaying ... 
Agreement No. AG172/97. 
 
Homes of Peace (Salaried Officers) Workers employed by 19 Jan., 1976 to 18 Jan., 1979 .......... AG6/77 9/2/77 57 317 
Agreement 1976 Homes of Peace (Inc.) 
 
Horse Industry Traineeship Agreement Whole of State 8 Jan., 1989 to 7 Jan., 1990 .............. AG5/89 5/9/89 69 2701 
 
Horticultural Career Start Traineeship Whole of State 27 Nov., 1995 - 26 Nov., 1996......... AG262/95 21/12/95 76 112 
Industrial Agreement 
 
Hospital Assistant Traineeship Industrial Whole of State Commencement by trainees of 
Agreement    their traineeship to completion of 
    Traineeships.................................... AG10/86 19/2/87 67 347 
 
Hospital Salaried Officers (Mayne WA Attadale Hospital, Glengarry 11 Sept., 2003 - 31 Aug, 2005 ......... AG210/03 12/09/03 Unpublished 
Hospitals) Enterprise Bargaining Hospital, Mount Hospital and 
Agreement 2003 Joondalup Health Campus 
(Replaces HSO, Mayne Health (Mount, 
Glengarry … Agreement 2000 No. AG11/01 
and HSO (Joondalup Health Campus) … 
Agreement 2000 No. AG4/01).  For prior 
details, see Vol. 83, Part 1) 
 
Hospital Salaried Officers (Private Hospitals Whole of State 2 Sept., 1988 to 22 Sept., 1989 ........ AG3/89 31/5/89 69 1958 
Award No. 28/1977 Clerical Traineeships) 
Industrial Agreement 
 
Hospital Salaried Officers (Private Hospitals Whole of State 31 Dec., 1988 to 30 Dec., 1989........ AG4/89 31/5/89 69 1959 
Award No. 28/1977 Clerical Traineeships) 
Industrial Agreement 
 
Hospitality Industry – Australian Hotels Whole of State 5 Feb., 2001 - 4 Feb., 2002............... AG231/00 5/2/01 81 491 
Association (WA Branch - Accommodation – 
Division) Industrial Agreement 2000 
(Replaces & Cancels previous 
Hospitality Industry ... Agreement 
No. AG257/98.  For prior details, 
see Vol. 80, Part 2) 
 
Hot Briquetted Iron Project Construction Work on 5 Feb., 1997 - 31 July, 1998............. AG62/97 11/3/97 77 910 
Agreement Hot Briquetted Iron Project 
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Howard Porter Pty Ltd Enterprise Bargaining O'Connor Operations 2 Nov., 2001 - 1 May, 2002.............  AG203/01 2/11/01 Unpublished 
Agreement 2001.  (Replaces previous Howard 
Porter ... Agreements No. AG236/95; No. AG48/97 
and No. AG176/99.  For prior details, see 
Vol. 81, Part 2) 
 
HSOA Peel Health Campus Administrative, Whole of State 22 May, 2003 - 31 Oct., 2004 ..........  AG127/03 28/5/03 Unpublished 
Clerical and Allied Health Staff Agreement 2003 
(Replaces previous HSOA Peel Health 
... Agreement No. AG88/01. 
For prior details, see Vol. 82, Part 2) 
 
Hugh Smith Bricklaying Industrial Agreement Whole of State 27 Nov., 1997 - 31 Oct., 1999 .........  AG351/97 10/2/98 78 902 
 
Hugh & Co Contracting Industrial Agreement Whole of State 17 Nov., 1998 - 31 Oct., 1999 .........  AG251/98 17/12/98 79 184 
 
Huhtamaki Australia Limited - Western 24 Jackson Street, 1 July, 2005 - 30 June, 2007 ............  AG147/05 21/10/05 Unpublished 
Australian Site Enterprise Agreement 2005 Bayswater, WA 
 (Replaces Huhtamaki Australia … 
Agreement 2003 No. AG 55/04.) 
 
HSU Peel Health Campus Administrative, Whole of State 18 Feb., 2005 - 31 Oct., 2006 ..........  AG6/05 18/02/05 Unpublished 
Clerical and Allied Health Staff 
Agreement 2004 
 
Hyrize Constructions/CFMEUW Industrial Western Australia, Christmas 27 July, 2004 - 31 Oct., 2005...........  AG139/04 27/8/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Hytech Fluid Connectors/CFMEUW  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG233/04 10/12/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
I & C Fixing & Maintenance/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG146/00 19/6/00 80 2975 
CMETU Collective Agreement 2000 
 
identitywa and LHMU Direct Care Workers Each and every Workplace 1 July, 2010 - 30 June, 2013 ............  AG22/10 8/11/10 Unpublished 
Agreement 2010 within the State of Western  
(This agreement supersedes and replaces Australia in pursuit of the  
i.d. entity.wa and LHMU … Agreement  Employer’s Business 
2008 No. AG13/08.  For prior details,  
see Vol. 90, Part 1) 
 
Iluka Resources Limited Industrial Whole of State 2 Sept., 2004 – 2 Sept., 2007 ...........  AG150/04 2/9/04 Unpublished 
Agreement 2004 
 
Imaging The South Enterprise Agreement 2005 Whole of State 23 Sept., 2005 – 23 Sept., 2008 .......  AG181/05 23/9/05 Unpublished 
 
Improved Concrete Pumping Services (WA) New Metro Rail Project 16 June, 2005 – 1 July, 2006 ...........  AG97/05 23/09/05 Unpublished 
Pty Ltd New Metro Rail Southern Suburbs Southern Suburbs Rail 
Rail Project, Structural Project Agreement 2005 Project 
 
Improved Concrete Pumping Services/ Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG194/05 8/11/05 Unpublished 
CFMEUW Industrial Agreement 2005-2008 
(Replaces Improved Concrete … Agreement 
2002-2005, No. AG237/02.  For prior details, 
see Vol. 85, Part 1) 
 
Independent Living Centre of WA Incorporated Independent Living Centre 7 Dec., 2005 - 9 Sept., 2007.............  AG264/05 7/12/05 Unpublished 
Salaried Officers’ Industrial Agreement 2005 of W.A. Inc Order No. AG264/2006 (Correction) … 12/12/05 86 157 
(Cancels and Replaces previous Independent 
Living … Agreement 2002 No. AG116/02.) 
 
Independent Pump Hire Industrial Agreement Springboard Holdings 25 Oct., 1995 - 31 July, 1997...........  AG278/95 7/12/95 76 115 
 Pty Ltd t/a Independent 
 Pump Hire 
 
Independent Wool Dumpers Pty Ltd Whole of State 1 July, 1999 - 30 June, 2000 ............  AG83/00 8/6/00 80 2620 
Agreement 1999 
(Replaces & Cancels previous Independent 
Wool Agreement  No. AG58/96) 
 
Indo Expo Building Products/CFMEWU Whole of State 7 Feb., 2002 - 1 Nov., 2002 .............  AG18/02 13/3/02 Unpublished 
Collective Agreement 2002 
 
Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1989..........  AG2/88 26/5/88 68 1746, 
Training Programme Agreement    26/5/88 68 3111 
 
Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1990..........  AG3/88 26/5/88 68 1748 
Training Programme Agreement 
 
Industrial Personnel - TWU Enterprise  Whole of State 6 Feb., 2002 - 31 Dec., 2003............  AG242/01 22/2/02 Unpublished 
Bargaining Agreement 2001 
 
Inform Construction Industrial Inform Construction  24 Nov., 1995 - 31 July, 1997..........  AG309/95 10/1/96 76 357 
Agreement Pty Ltd 
 
Inghams Enterprise Pty Ltd Distribution Whole of State 20 Oct., 2000 - 20 Jan., 2003 ...........  AG268/00 15/1/01 81 494 
Enterprise Bargaining Agreement 2000 
(Replaces & Cancels Inghams 
Enterprises ... Agreement 
No. AG29/2000.  For prior details, 
see Vol. 80, Part 2) 
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Inghams Enterprises Pty Limited (Maintenance Baden Street 15 Dec., 1997 - 15 Dec., 1999.......... AG17/98 20/2/98 78 906 
Department) Enterprise Bargaining Osborne Park 
Agreement 1997.  (Replaces previous Ingham 
Pty Ltd ... Agreement 1995 No. AG 77/96.  
For prior details, see Vol. 77, part 2) 
 
Inghams Enterprises (Telesales) Enterprise Whole of State 31 Mar., 2003 - 31 Dec., 2004 ......... AG90/03 31/3/03 Unpublished 
Bargaining Agreement 2003 
(Replaces and Cancels previous Inghams 
Enterprises ... Agreement 2001 No. AG89/01. 
For prior details, see Vol. 82, Part 2) 
 
Inghams Enterprise Storemen's Inghams Enterprise 7 Mar., 1994 - 28 Feb., 1996............ AG22/94 12/5/94 74 1515 
Agreement 1994 Ltd, Osborne Park 
 
Inghams (Osborne Park) Shift Work  Inghams Enterprises Pty Ltd 1 Feb., 2003 - 22 July, 2003............. AG133/03 7/7/04 Unpublished 
Enterprise Agreement 2003 Baden Street, Osborne Park 
 Western Australia, 6017 
 
Inghams Poultry Processing (Osborne Park) Osborne Park, WA, 6017 23 July, 2003 - 22 July, 2004 ........... AG101/04 20/7/04 Unpublished 
Enterprise Agreement 2003 
(Replaces previous Inghams Poultry ... Agree- 
ments Nos. AG1/99 and AG182/01). For prior 
details, see Vol. 84, Part 1) 
 
Inghams Poultry Processing (Osborne Osborne Park, WA, 6017 23 July, 2004 - 22 July, 2006 ........... AG169/04 12/11/04 Unpublished 
Park) Enterprise Agreement 2004 
 
Inghams Thornlie (WA) Agreement 1999 157 Yale Road, Thornlie 12 Aug., 1999 - 11 Aug., 2000......... AG30/00 29/5/00 80 2623 
(Replaces & Cancels previous Inghams 
Thornlie Agreement No. AG163/98. 
For prior details, see Vol. 79, Part 2 
 
Innaloo Plasterers/CFMEUW Industrial Western Australia, Christmas 3 Oct., 2003 – 31 Oct., 2005 ............ AG259/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Inner City Building Co Pty/CFMEUW Western Australia, Christmas 22 Jan., 2003 – 31 Oct., 2005........... AG55/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Inner City Builders Industrial Groups only 
Agreement No. AG93/01, 84WAIG58. 
For prior details, see Vol. 83, Part 1) 
 
Inner City Building Company/CFMEUW Inner City Building Co, 15 Feb., 2005 – 31 Dec., 2007 ......... AG60/05 7/6/03 Unpublished 
Industrial Agreement 2005-2008 “Ellement” site, 996 Hay 
 Street, Perth 
 
Innes Transport Pty Ltd and The Transport Whole of State 11 Dec., 1998 - 10 Dec., 2000.......... AG24/99 3/3/99 79 780 
Workers Union Enterprise Bargaining 
Agreement 1998 
 
In-situ Constructions Industrial Agreement Whole of State 15 Sept., 1998 - 31 Oct., 1998.......... AG184/98 24/11/98 78 4590 
 
Institute of the Blessed Virgin Mary / LHMU  Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG20/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
Institute of the Blessed Virgin Mary Teachers Whole of State 17 Dec., 2009 – 7 July, 2011............ AG65/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 – The 
(This agreement substitutes and replaces the  
Western Australian Catholic Schools (Enterprise  
Bargaining) Agreement No. 3 of 2006  
No. AG3/07) 
 
Institute of the Blessed Virgin Mary Non- Western Australia Date of agreement of all parties ....... AG59/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining   - 31 Dec., 2009 
Agreement, 2009 - The.  (Cancels and Replaces  
previous Institute of the Blessed Virgin Mary 
... Agreement, 2006 - The, No. AG17/07.   
For prior details, see Vol. 89, Part 2) 
 
Intergrated Power Services Industrial Whole of State 26 Mar., 2003 – 23 Mar., 2006 ........ AG88/03 26/3/03 Unpublished 
Agreement 2003 AG88 of 2003 
(Replaces and Cancels previous Intergrated 
Power Services Agreement 2000 
No. AG266/00.  For prior details, 
see Vol.80, Part 2) 
 
Intensive Crop Farming Traineeship All Intensive Crop 24 June, 1987 to 23 June, 1988 ........ AG2/87 26/6/87 67 1157 
Agreement 1986 Farming Trainees 
 
Intensive Horticultural (Vegetable Production) Whole of State 3 Feb., 1989...................................... AG36/88 3/2/89 69 2703 
Traineeship Agreement 
 
Intensive Horticultural (Vegetable Production) Whole of State 22 May, 1988 to 22 May, 1989 ........ AG9/89 22/5/89 69 1961 
Traineeship Agreement 1989 
 
Interceramics /BLPPU Collective Agreement Whole of State 23 Mar., 2001 - 1 Nov., 2002........... AG52/01 11/5/01 Unpublished 
2001.  (Replaces previous Interceramics ... 
Agreement No. AG167/99.  For prior details, 
see Vol. 81, Part 2) 
 
Interim Press Room Roster Agreement West Australian Newspapers 13 Oct., 1991 - as specified in.......... AG11/91 5/5/92 72 1070 
 Limited Herdsman Printing  Clause 3. - Term 
 Establishments 
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Interstate Crane and Transport Hire/CFMEUW Western Australia, Christmas 22 Oct., 2003 – 31 Oct., 2005..........  AG277/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Interceramics Industrial Agreement La Cava Nominees Pty 15 Sept., 1995 - 31 July, 1997 .........  AG185/95 10/10/95 75 2938 
 Ltd t/a Interceramics 
 
Integrated Workforce - TWU Enterprise Whole of State 13 Dec., 2005 - 31 Dec., 2007 .........  AG277/05 15/3/06 Unpublished 
Bargaining Agreement 2005 
(Replaces Intergrated Workforce - TWU 
... Agreement 2001 No. AG240/01. 
For prior details, see Vol. 85, Part 2) 
 
Interlec (WA) Pty Ltd Enterprise Bargaining Whole of State 1 Oct., 2004 - 31 Oct., 2005.............  AG182/04 29/11/04 Unpublished 
Agreement 2004-2005 
 
Interstate Crane and Transport Hire Industrial Whole of State 14 Jan., 2002 - 1 Nov., 2002............  AG7/02 13/3/02 Unpublished 
Agreement 
 
Interpave Industrial Agreement George Evans t/a Interpave WA 7 Mar., 1996 - 31 July, 1997............  AG67/96 17/4/96 76 1316 
 
Interpave (WA) Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG156/97 17/9/97 77 2621 
 
Interstate Crane and Transport Hire Industrial Whole of State 12 Nov., 1997 - 31 July, 1999..........  AG267/97 12/11/97 77 3335 
Agreement 
 
Intework Supported Employees Wages Whole of State 6 Dec., 2004 – 5 Dec., 2007.............  AG195/04 7/12/04 Unpublished 
Agreement 2004 
 
Intonhouse Pty Ltd/CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG174/05 28/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Intonhouse … Agreement 2002-2005 
No. AG276/02.  For prior details, 
see Vol. 85, Part 1) 
 
Intonhouse/CFMEUW Industrial Agreement Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005 .........  AG276/02 7/5/03 Unpublished 
2002-2005.  (Cancels Inton House/BLPPU and Cocos (Keeling) Islands 
and the CMETU Collective Agreement 2001 Groups only 
No. AG127/01.  For prior details, 
see Vol. 83, Part 1) 
 
IPC Industrial Maintenance Pty Ltd Kwinana IPC Industrial Maintenance  1 Jan., 2005 – 31 Dec., 2005............  AG54/05 5/04/05 Unpublished 
Shutdown Agreement Pty Ltd 
 
IWD Independent Wool Dumpers Pty Ltd IWD Independent Wool 1 July, 1995 to 30 June, 1996 ..........  AG58/96 28/3/96 76 1318 
Agreement 1995/96 Dumpers Pty Ltd, 
 Fremantle Depot 
 
Izzy’s PSPC Supplies/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG238/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
J & C Rigging/CFMEUW Industrial Western Australia, Christmas 13 Dec., 2002 – 31 Oct., 2005 .........  AG297/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
J & K Hopkins Enterprise Agreement 2005 Rubylake Holdings Pty Ltd 13 Dec., 2005 – 31 Oct., 2007 .........  AG280/05 10/3/06 Unpublished 
(Replaces previous J & K Hopkins T/as J&K Hopkins 
… Agreement 2004 No. AG3/04. 
For prior details, see Vol. 85, Part 2) 
 
J & K Reinforcing/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG239/99 29/2/00 80 541 
Collective Agreement 1999.  (Cancels previous 
J & K Reinforcing Agreements No. AG142/1995 
& No. AG172/98.  For prior details, see 
Vol. 79, Part 2) 
 
J & L Blakeney/CFMEUW Industrial  Western Australia, Christmas 19 Mar., 2004 – 31 Oct., 2005 .........  AG47/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
J & M Duffy Plasterers/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG234/99 8/3/00 80 1212 
Agreement 1999.  (Cancels previous J&M 
Duffy ... Agreement No. AG353/97.  For 
prior details, see Vol. 79, Part 2) 
 
J & P Metals Demolition Industrial Agreement Whole of State 21 July, 1999 - 31 Oct., 1999...........  AG128/99 6/10/99 79 3316 
 
J&P Brick Work Industrial Agreement J & P Brickwork 1 Aug., 1995 - 31 July, 1997............  AG73/95 24/5/95 75 1879 
 
J & R Chatfield/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG190/99 25/2/00 80 546 
Collective Agreement 1999.  (Replaces and 
Cancels previous J&R Chatfield ... Agreements 
No. AG164/95 & No. AG149/97.  For prior details, 
see Vol. 79, Part 2) 
 
J & SG Barnett Domestic and Minor Industrial Whole of State 13 Feb., 1996 - 31 July, 1997 ..........  AG41/96 6/12/96 76 4918 
Agreement 
 
J & SG Barnett Domestic and Minor Industrial Whole of State 13 Feb., 1996 - 31 July, 1997 ..........  AG42/96 6/12/96 76 4920 
Agreement 
 
J & SG Barnett Industrial Agreement Whole of State 15 Dec., 1997 - 31 Oct., 1999..........  AG361/97 26/2/98 78 955 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 
 Title Area Date of No. of Date      Reference 
  Governed Operation Agreement Delivered Vol..    Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(80) 

Jadsco Pty Ltd Maintenance Contracts Enterprise Jadsco Pty Ltd 8 July, 1996 - 1 Mar., 1998 .............. AG145/96 8/7/96 76 2621 
Bargaining Agreement.  (Replaces Jadsco Pty 
Ltd Maintenance ... Agreement 1995 AG268/95. 
For prior details, see Vol. 78, Part 2) 
 
Jako Industries Pty Ltd/CFMEUW Industrial Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............ AG163/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
James Hardie Building Boards - Welshpool James Hardie and Co Pty 18 Feb., 1993 to 17 Feb., 1994......... AG13/92 3/3/93 73 734 
Enterprise Agreement 1992 Limited Establishment, 
 Rutland Avenue, 
 Welshpool 
 
James Hardie Building Services Ltd t/a Quell Whole of State 17 Sept., 1996 to 16 Sept., 1998 ...... AG260/96 10/10/96 76 4548 
Fire & Safety Products, Perth, Portable 
Service Certified Agreement 1996 
 
James Hardie Pipelines  - Osborne Park James Hardie Pipelines 1 Aug., 1995 - 31 Jan., 1997 ............ AG100/95 1/8/95 75 2367 
(Enterprise Bargaining) Agreement 1995 Osborne Park site 
 
James Hardie Pipelines Osborne Park Site James Hardie Pipelines 4 Dec., 1996 - Completion ............... AG278/96 6/12/96 77 64 
Redundancy Agreement Osborne Park site 
 
James Hardie Australia Pty Ltd, Rutland James Hardie and Company 25 Feb., 2000 - 24 Feb., 2003 .......... AG2/00 25/2/00 80 535 
Avenue, Welshpool Agreement 1999 Pty Ltd, Rudland Ave, 
(Replaces and Cancels James Hardie ... Welshpool 
Agreement No. AG336/96. 
For prior details, see Vol. 79, Part 2) 
 
James Turner Roofing Industrial Agreement Whole of State 19 May, 1999 - 31 Oct., 1999 .......... AG87/99 22/7/99 79 2165 
 
Jandakot Wool Washing Pty Ltd Agreement Radius of 30 miles from 1 July, 2003 – 30 June, 2005............ AG226/03 10/12/03 Unpublished 
2003.  (This substitutes the Jandakot Wool …  G.P.O., Perth 
Agreement 2001, AG204/01 and cancels 
the Jandakot Wool Scouring … Agreement 
1999, No. AG110/99 and Jandakot Wool 
Washing Pty Ltd Agreement 1999, AG109/99. 
For prior details, see Vol. 83, Part 1) 
 
Jasmat Steel Fabrications Industrial Mangione Nominees Pty Ltd 6 June, 1996 - 31 July, 1997 ............ AG165/96 26/7/96 76 2626 
Agreement 1996 t/a Jasmat Steel Fabrications 
 
Jasmat Engineering Industrial Agreement Whole of State 8 Dec., 1997 - 31 Oct., 1999 ............ AG9/98 27/7/98 78 3208 
 
Jayem Pty Ltd t/a HJ & JW Mast/ Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG262/02 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Jazzranch/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG203/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
JB Crane Hire / CFMEUW Industrial Western Australia, Christmas 21 Sept., 2004 – 31 Oct., 2005......... AG167/04 19/10/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
JBJ Plasterers Industrial Agreement JBJ Plasterers Pty Ltd 21 Mar., 1996 - 31 July, 1997 .......... AG90/96 21/6/96 76 2323 
 
JFK Engineering Pty Ltd Enterprise Agreement JFK Engineering Pty Ltd 1 July, 1996 - 1 July, 1998 ............... AG198/96 28/8/96 76 4014 
1996-1997.  (Replaces No. AG116/94) 
 
JFK Engineering Pty Ltd Enterprise 32 Davison St 1 July, 1998 - 30 June, 1999 ............ AG164/98 15/10/98 78 4017 
Agreement 1998-1999 Maddington 
 
JFM Electrical Pty Ltd Enterprise  Whole of State 1 Apr., 2004 – 31 Oct., 2005............ AG71/04 20/8/04 Unpublished 
Bargaining Agreement 2004 
 
JGB Cranes/CFMEUW Industrial Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005.......... AG120/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
JGB Cranes/CMETU and the BLPPU Whole of State 26 July, 2001 - 28 Feb., 2003........... AG159/01 9/8/01 Unpublished 
Collective Agreement 2001 
 
JH Mac Engineering Industrial Agreement Whole of State 11 Mar., 1997 - 31 July, 1997 .......... AG76/97 4/6/97 77 1427 
 
Jim Kemp Carpentry Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG219/97 12/11/97 77 3338 
 
Jobskills Administration and Technical Whole of State 15 July, 1993 - 4 Jan., 1994 ............. AG31/93 15/7/93 73 2042 
Staff Trainee Agreement 1993 
 
Jobskills Trainee (Child Care) Agreement Whole of State 20 Oct., 1994 - Completion.............. AG63/94 20/10/94 74 2961 
 
Jobskills Trainee (Childrens' Services Childrens' Services Employees 12 Aug., 1996 - 11 Aug., 1998......... AG116/96 12/8/96 76 4019 
Private) Agreement, 1996 engaged under Jobskills program 
 
Jobskills Trainee (Hospitality Group Hospitality Group  27 Apr., 1994 - 26 Apr., 1995 .......... AG36/94 15/6/94 74 1902 
Training (WA) Inc) Agreement 1994 Training (WA) Inc 
 engaged under Jobskills 
 
Jobskills Trainee Hospitality Industry Hospitality Group Training 19 June, 1995 - 18 June, 1996.......... AG105/95 19/6/95 75 2136 
Agreement 1995 (WA) Inc engaged under the 
 Jobskills Programme 
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Jobskills Trainee Katanning Kids Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997..........  AG133/96 11/9/96 76 4023 
Child Care Centre Agreement, 1996 Katanning Kids Child 
 Care Centre 
 
Jobskills Trainee Little Whalers Child Whole of State 15 Apr., 1996 - 14 Apr., 1997..........  AG135/96 11/9/96 76 4188 
Care Centre Agreement, 1996 
 
Jobskills Trainee Monopak Pty Ltd Whole of State 5 Aug., 1996 - 4 Aug., 1997 ............  AG235/96 10/10/96 76 4559 
Agreement, 1996 
 
Jobskills Trainee Nally (WA) Pty Ltd Whole of State 20 May, 1996 - 19 May, 1997 .........  AG234/96 10/10/96 76 4561 
Agreement, 1996 
 
Jobskills Trainee Plas-Pak (WA) Pty Whole of State 31 May, 1996 - 30 May, 1997 .........  AG236/96 24/10/96 76 4562 
Ltd (Employer Name) Agreement, 1996 
 
Jobskills Trainee Plas-Pak (WA) Pty Whole of State 5 Aug, 1996 - 4 Aug, 1997 ..............  AG237/96 24/10/96 76 4563 
Ltd (Employer Name) Agreement, 1996 
 
Jobskills Trainee Plastic Injection Co. Whole of State 20 May, 1996 - 19 May, 1997 .........  AG233/96 10/10/96 76 4565 
Agreement, 1996 
 
Jobskills Trainee Ragamuffins Child Care Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997..........  AG134/96 11/9/96 76 4025 
Centre Agreement, 1996 Ragamuffins Child Care Centre 
 
JOBSKILLS Trainee School Employees Whole of State 29 Jan., 1996 - 29 Jan., 1997 ...........  AG294/95 18/4/96 76 1320 
(Canteen Assistant) Agreement 1995 
 
Jobskills Trainee (School Employees – Grounds- Whole of State 30 Apr., 1994 - 29 Apr., 1995..........  AG27A/94 10/6/94 74 1736 
person's) Agreement, 1994 for the Association 
of Independent Schools of Western Australia, 
Union of Employers (Inc.) and its employer 
members 
 
Jobskills Trainee (School Employees – Grounds- Whole of State 30 Apr., 1994 - 29 Apr., 1995..........  AG27B/94 10/6/94 74 1736 
person's) Agreement, 1994 for the Association 
of Independent Schools of Western Australia, 
Union of Employers (Inc.) and its employer 
members 
 
Jobskills Trainee (School Employees – Grounds- Whole of State 30 Apr., 1994 - 29 Apr., 1995..........  AG27C/94 10/6/94 74 1736 
person's) Agreement, 1994 for the Independent 
Schools of Western Australia, Union of Employers 
(Inc.) and its employer members 
 
Jobskills Trainee (School Employees - Teachers Whole of State 9 Jan., 1995 - 8 Jan., 1996................  AG190/94 9/1/94 75 385 
Aide) Anglican Commission Agreement, 1994 
 
Jobskills Trainee (School Employees - Teachers Whole of State 9 Jan., 1995 - 8 Jan., 1996................  AG192/94 9/1/95 75 386 
Aide) Association of Independent Schools 
Agreement, 1994 
 
Jobskills Trainee (School Employees - Teachers Whole of State 9 Jan., 1995 - 8 Jan., 1996................  AG191/94 9/1/95 75 387 
Aide) Catholic Education Commission 
Agreement, 1994 
 
John's Bricklaying Industrial Agreement John's Bricklaying 1 Aug., 1995 - 31 July, 1997............  AG66/95 18/5/95 75 1880 
 
John’s Food and Liquor Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG169/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
John Holland Construction and Engineering Nelson Point Development 4 June, 1993 - Completion ...............  AG49/93 4/11/93 73 2956 
Pty Ltd (Nelson Point Development Project) Project Port Hedland 
Enterprise Bargaining Agreement 
 
John Holland Construction and Engineering Pty John Holland Construction 17 June, 1994 - Completion .............  AG81/94 28/8/94 74 2113 
Ltd (Wanea-Cossack On-site Assembly and Engineering Pty Ltd, 
Work) Agreement 1994 Wanea-Cossack Project, 
 Jervoise Bay 
 
John Holland Precast Agreement 2000 John Holland Precast 31 Oct., 1999 - 31 Oct., 2002...........  AG141/00 30/06/00 80 2952 
(Cancels previous John Holland Precast Yard, Kwinana 
Agreement No. AG74/1998.  For prior 
details, see Vol. 80, Part 1) 
 
John Jeffries/CFMEU Industrial Western Australia, Christmas 30 Jan., 2004 – 31 Oct., ...................  AG16/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
John Shelton Contract Carpentry Industrial Whole of State 8 Sept., 1998 - 31 Oct., 1999 ...........  AG180/98 24/11/98 78 4599 
Agreement 
 
The John XXIII College Teachers Enterprise Whole of State 17 Dec., 2009 – 7 July., 2010 ..........  AG57/09 17/12/09 Unpublished 
Bargaining Agreement 2009.  (This agreement  
substitutes and replaces the Western Australian  
Catholic Schools (Enterprise Bargaining)  
Agreement No. 10 of 2006 No. AG10/07) 
 
John XXIII College Council Non-Teaching Staff Western Australia Date of agreement of all parties -.....  AG22/07 4/4/07 Unpublished 
Enterprise Bargaining Agreement, 2009 - The   31 Dec., 2008 
(Cancels and Replaces previous John XXIII 
College … Agreement, 2006 No. AG22/07. 
For prior details, see Vol. 89, Part 2) 
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John XXIII College Non-Teaching Staff Western Australia Date of agreement of all parties -..... AG43/09 4/2/10 Unpublished 
Enterprise Bargaining Agreement, 2009 – The   31 Dec., 2009 
(Replaces John XXIII College Council Non- 
Teaching Staff Enterprise Bargaining Agreement, 
2009 – The, No. AG19/09.  For previous details, 
see Vol. 89, Part 2) 
 
Jones & Rickard Service (WA) Enterprise Jones & Rickard Service 23 Oct., 1995 - 22 Oct., 1996........... AG248/95 9/11/95 75 3207 
Bargaining Agreement 1995 (W.A.) 
 
Jones & Rickard Service (W.A.) Whole of State 1 Sept., 1997 - 30 April, 1999.......... AG286/97 28/1/98 78 687 
Enterprise Bargaining Agreement 1997 
 
Josh Coffey Installers/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 31 Oct., 2005 .......... AG186/04 29/11/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Junipar Park/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG228/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Justzo Enterprises/CFMEUW Industrial Western Australia, Christmas 22 Sept., 2003 – 31 Oct., 2005......... AG253/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
K & L Scaffolding Industrial Agreement Whole of State 25 Aug., 1999 - 31 Oct., 1999.......... AG146/99 4/11/99 79 3319 
 
Kalamunda District Community Hospital Kalamunda District Community 10 Oct., 1994 - 9 Oct., 1995............. AG109/95 2/8/95 75 2535 
(Hospital Assistants) Agreement Hospital Board 
 
Kam Food & News Centre and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG212/02 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Karrinyup Plastering Co Pty Ltd Industrial Whole of State 1Aug., 1997 ., 31 Oct., 1999 ............ AG159/97 17/9/97 77 2628 
Agreement 
 
KBE Contracting Asbestos Eradication KBE Contracting Pty Ltd 18 Nov., 1994 - 17 Nov., 1996......... AG145/94 18/11/94 75 100 
Industrial Agreement 
 
KBE Contracting (Asbestos Eradication- Whole of State 19 Apr., 2000 - 1 Nov., 2002 ........... AG120/00 2/6/00 80 2625 
& Fire Protection)/BLPPU and the CMETU 
Collective Agreement 2000 
 
KBE Contracting/BLPPU and the CMETU Whole of State 19 Apr., 2000 - 1 Nov., 2002 ........... AG121/00 2/6/00 80 2630 
Collective Agreement 2000 
(Cancels previous KBE Contracting 
Industrial Agreements No. AG104/96 
& No. AG343/97.  For prior details, 
see Vol. 79, Part 2) 
 
KBR Water Services Pty Ltd Mechanical Whole of State 24 Mar., 2006 – 23 Mar., 2009 ........ AG51/06 24/3/06 Unpublished 
and Electrical Maintenance Enterprise 
Bargaining Agreement 2006 
(Replaces and Cancels the Halliburton 
KBR Water Services … Agreement 2002 
No. AG102/02 and KBR Water Services 
… Agreement 2002 Amendment Agreement 
2004 No. AG133/04.  For prior details, 
see Vol. 85, Part 2) 
 
Kebab Company – Joondalup Perth and Whole of State 20 Feb., 2004 – 30 June, 2005 ......... AG232/03 20/02/04 Unpublished 
SDA Agreement 2003 
(For previous amendments, see Vol. 89, Part 2) 
 
Keller Ground Engineering/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG200/05 1/12/05 Unpublished 
Industrial Agreement 2005-2005 
 
Kemerton Silica Sand Pty Ltd Enterprise Kemerton Silica Sand Pty Ltd, 1 Apr., 2006 - 1 Apr., 2009 .............. AG9/06 7/3/06 Unpublished 
Bargaining Agreement 2006-2009 Kemerton WA 
 
Ken Sparks/CFMEUW Industrial Western Australia, Christmas 10 Oct., 2003 – 31 Oct., 2005 .......... AG261/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Kendenup Stores and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG158/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Kewdale Engineering & Construction Enter- Whole of State 1 April, 1998 - 31 March, 1999........ AG174/98 12/10/98 78 4027 
prise Bargaining Agreement No. 4 - 1998 
 
Keywest Construction Industrial Agreement Keywest Constructions Pty Ltd 23 Nov., 1995 - 31 July, 1997.......... AG301/95 10/1/96 76 359 
 
Keywest Construction Co. Pty Ltd Industrial Whole of State 1Aug., 1997 - 31 Oct., 1999............. AG370/97 26/2/98 78 955 
Agreement 
 
Kiam KNR Plant Enhancement Kwinana Kiam Plant Enhancement  4 Feb., 2001 - 30 July, 2001............. AG48/01 19/4/01 Unpublished 
Works Agreement 2001 Works at Kwinana Nickel 
 Refinery site 
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Kilbride Industrial Agreement Kilbride Pty Ltd 2 Aug., 1996 - 31 July, 1997............  AG175/96 6/9/96 76 4027 
 
Kilcullen and Clark Industrial Agreement Acklington Nominees Pty 8 Dec., 1995 - 31 July, 1997 ............  AG328/95 20/3/96 76 970 
 Ltd t/a Kil and Clark 
 
Kilpatrick Green Pty Ltd Nelson Point Nelson Point Development 21 April, 1993 - Completion............  AG22/93 1/6/93 Unpublished 
Development Project (Enterprise Project Port Hedland 
Bargaining Agreement) AG22/1993 
 
Kilpatrick Green Pty Ltd (WA) Agreement Kilpatrick Green Pty Ltd 1 Jan., 1996 - 31 Dec., 1997 ............  AG105/97 30/5/97 77 1429 
 
Kimberley Super Value Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG159/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Kingmont Holdings/CFMEUW Industrial Western Australia, Christmas 8 Nov., 2004 – 30 June, 2007 ..........  AG257/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Kingsway Christian Education Association Whole of State 8 June, 2011 – 7 June, 2013.............  AG6/11 8/06/11 Unpublished 
Inc Teachers Enterprise Bargaining  
Agreement 2010 
 
Kirkwood Food Store & Delicatessen Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG182/02 18/11/02 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Kirin Australia (Fitters') Enterprise Whole of State 6 Mar., 2003 – 11 Aug., 2003..........  AG3/03 6/3/03 Unpublished 
Agreement 2002.  (Replaces and Cancels 
previous Kirin Australia … Agreement 2001 
No. AG252/01.  For prior details, see 
Vol. 82, Part 2) 
 
Kirin Australia (MPO) Enterprise Agreement Kirin’s Malting Operations 14 Feb., 2006 – 31 Dec., 2008 .........  AG8/06 14/2/06 Unpublished 
2006-2008.  (Cancels previous Kirin Australia Western Australia 
… Agreements 2003-5 No. AG225/03. 
For prior details, see Vol. 85, Part 2) 
 
Kiwi Rigging & Scaffolding/BLPPU Collective Whole of State 15 Feb., 2001 - 1 Nov., 2002 ...........  AG25/01 8/3/01 Unpublished 
Agreement 2001 
 
Kleenit/BLPPU and the CMETU Collective Whole of State 7 Nov., 2001 - 1 Nov., 2002 ............  AG221/01 27/11/01 Unpublished 
Agreement 2001 
 
Kleenit Metro/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG207/05 11/11/05 Unpublished 
2005-2008.  (Replaces previous Kleenit Metro 
… Agreement 2002-2005 No. AG67/03. 
For prior details, see Vol. 85, Part 1) 
 
Kleenit New Metro Rail Southern Suburbs Rail New Metro Rail Project 9 Aug., 2005 - 1 July, 2006..............  AG237/05 17/2/06 Unpublished 
Project, Structural Project Agreement 2005 Southern Suburbs Rail Project 
 
KLM Electrical Contracting (WA) Pty Ltd Whole of State 1 July, 1996 - 31 Dec., 1997 ............  AG275/96 16/10/96 76 4588 
Enterprise Agreement 1996 
 
KMD Interior (WA) Pty Ltd Industrial Whole of State 27 Feb., 1996 - 31 July, 1997 ..........  AG51/96 11/12/96 77 65 
Agreement 
 
KMD Interiors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG160/97 17/9/97 77 2631 
 
K Mart Armadale Rostering Agreement 1994 K Mart Australia Ltd 8 Apr., 1994 - 7 Apr., 1995..............  AG31/94 13/5/94 74 1517 
 Armadale Store 
 
K Mart Food Services (Wages) Agreement 1994 Whole of State 1 Aug., 1994 - 31 July, 1995............  AG65/94 29/7/94 74 1903 
 
K-Mart Western Australia Distribution Centres K-Mart Australia Limited, 27 Feb., 1995 - 1 Aug., 1995 ...........  AG16/95 27/2/95 75 900 
Enterprise Agreement Distribution Centres, Amended – 
(For previous amendments, see Vol. 89, Part 2) Western Australia General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
K-Mart Western Australia Distribution K-Mart Australia 5 June, 1996 - 31 July, 1997 ............  AG100/96 5/6/96 76 2325 
Centres Agreement Limited  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Komatsu Australia Perth (Service Komatsu Australia Pty Ltd 1 July, 2001 - 29 June, 2003 ............  AG180/01 19/9/01 Unpublished 
Department) Enterprise Agreement 2001 
 
Komatsu Australia Perth (Service Komatsu Australia Western  1 July, 2005 - 30 June, 2007 ............  AG257/05 20/1/06 Unpublished 
Department) Enterprise Agreement 2005 Region, Perth Service 
(Replaces previous Komatsu Australia … Department operations 
Agreement 2003 No. AG246/03.  For 
prior details, see Vol. 85, Part 2) 
 
KSE Steel Team Enterprise Bargaining KSE Engineering and 31 Dec., 1993 - 31 Mar., 1995 .........  AG83/93 18/1/94 74 234 
Agreement Construction (KSE), Welshpool 
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KRM Pty Ltd t/a KITEC Electrical  Whole of State 1 Sept., 2004 - 31 Dec., 2005........... AG193/04 29/11/04 Unpublished 
Services Enterprise Bargain Agreement 2004 
 
Kurda Employment and Training Jobskills Kurda Employment and 6 Dec., 1994 - 5 July, 1995 .............. AG140/94 6/12/94 74 2964 
Agreement 1994 Training Project (Inc) 
 
Kwinana Industries Council Engineering Trainees at Kwinana 1 Feb., 1997 - 31 Jan., 1999 ............. AG139/97 24/7/97 77 1940 
Traineeship Agreement 1997 Industries Council Engineering 
 
Kwik Cut Chasing Services/BLPPU Collective State of WA 3 July, 2001 - 1 Nov., 2002.............. AG128/01 3/8/01 Unpublished 
Agreement 2001 
 
Kwinana Oil Refinery Site Maintenance United Construction BP  1 Jan., 1997 - 30 June 1999.............. AG317/97 28/11/97 77 3341 
and Modification Contractors Agreement 1997 Oil Kwinana Operations 
 
Kwinana Towage Services Small Craft Crews Within the Port of Fremantle 4 Nov., 1985 to 4 Nov., 1987........... AG9/86 24/2/87 67 824 
Agreement 1986 and Shore Stations 
 
Kwinana Water Reclamation Project, Electrical Kwinana Water Reclamation 1 July, 2004 or until practical........... AG45/04 18/8/04 Unpublished 
Agreement 2004 Project completion of the project works 
 
L & M Painting/BLPPU and the CMETU Whole of State 18 Apr., 2001 - 1 Nov., 2002 ........... AG70/01 14/5/01 Unpublished 
Collective Agreement 2000 
 
L & M Painting Service Domestic Industrial L & M Painting Service 15 Dec., 1995 - 31 July, 1997 .......... AG335/95 3/7/96 76 2642 
Agreement 1996 
 
L & M Painting Service Commercial Industrial Leslie Beer, Eileen Beer, 25 June, 1996 - 31 July, 1997 .......... AG334/96 6/9/96 76 4029 
Agreement Tracy Beer & Michael Beer 
 t/a L & M Painting Service 
 
La Bianca Marketing Services/BLPPU Whole of State 9 Oct., 2001 - 1 Nov., 2002.............. AG198/01 26/10/01 Unpublished 
Collective Agreement 2001 
 
La Bianca Marketing and Supervision/ Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG213/05 28/11/05 Unpublished 
CFMEUW Industrial Agreement 2005 – 2008 
(Replaces previous La Bianca Marketing 
… Agreement 2002-2005 No. AG82/04. 
For prior details, see Vol. 85, Part 1) 
 
Laboratory Assistants Traineeship Agreement Whole of State 19 Sept., 1991 - 18 Sept., 1992 ........ AG9/91 16/10/91 71 3177 
 
Laboratory Assistants Traineeship (Core State of WA 27 Feb., 1991 to 26 Feb., 1992......... AG7/91 22/7/91 71 2067 
Laboratories) Agreement 
 
Laboratory Assistants Traineeship (Metana State of WA 4 Feb., 1991 to 3 Feb., 1992............. AG6/91 22/7/91 71 2069 
Minerals) Agreement 
 
Laboratory Assistants Traineeships (Min-culture State of WA 27 Feb., 1991 to 26 Feb., 1992......... AG5/91 22/7/91 71 2070 
Laboratories Pty Ltd) Agreement 
 
Lake Joondalup Baptist College Inc (Enterprise Whole of State 1 Jan., 2006 - 31 Dec., 2008............. AG 2/08 8/4/08 Unpublished 
Bargaining) Agreement 2006, The 
(Cancels previous Lake Joondalup 
... Agreement 2002 No. AG245/03.  
For prior details, see Vol. 87, Part 2) 
 
Lake Joondalup Baptist College Inc Schools’ Whole of State 1 Jan., 2008 – 31 Dec., 2010 ............ AG8/08 16/6/08 Unpublished 
Non-teaching Employee (Enterprise 
Bargaining) Agreement 2008.  (Replaces 
previous Lake Joondalup Baptist College 
… Agreement 2005, The, No. AG10/06. 
For prior details, see Vol. 88, Part 1) 
 
Lance Holt School (Enterprise Bargaining) Whole of State 1 Feb., 2007 – 31 Jan., 2009 ............ AG7/08 16/6/08 Unpublished 
Agreement 2007.  (Replaces previous Lance 
Holt ...Agreement 1996 No. AG80/97.  For  
prior details, see Vol. 88, Part 1) 
 
Lanskey Constructions/CFMEUW Industrial Western Australia, Christmas 8 Mar., 2004 - 31 Oct., 2005 ............ AG39/04 2/7/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Largo Construction Demolition Industrial M. Harper t/a 26 Apr., 1995 - 25 Apr., 1997 .......... AG83/95 21/7/95 75 2367 
Agreement Largo Construction 
 
Laverton Stores and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG186/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
LCM Pty Ltd/BLPPU and the CMETU Whole of State 17 Aug., 2000 - 1 Nov., 2002........... AG199/00 20/10/00 80 5041 
Collective Agreement 2000 
 
Leader Construction Cabling Commercial Whole of State 15 Sept., 2003 – 31 Aug., 2004........ AG263/03 14/11/03 Unpublished 
Enterprise Bargaining Agreement 2003 
 
Ledger Engineering Pty Ltd Enterprise Ledger Engineering 4 Aug., 1994 - 30 June, 1995 ........... AG41/94 8/8/94 74 1905 
Bargaining Agreement Pty Ltd 
 
Ledger Engineering Pty Ltd (Receiver and  Whole of State 1 July, 1995 - 30 June, 1996 ............ AG9/96 2/2/96 78 2255 
Manager Appointed) Enterprise Bargaining 
Agreement 1995 
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Leeds Painting Services Industrial Agreement Whole of State 24 July, 1998 - 31 Oct., 1999...........  AG132/98 14/9/98 78 3667 
 
Leeds Painting Services/CFMEUW Whole of State 11 Dec., 2001 - 1 Nov., 2002...........  AG259/01 9/1/02 Unpublished 
Collective Agreement 2001 
 
Leeds Painting Services/CFMEUW Industrial Whole of State 27 May, 2004 - 31 Oct., 2005 ..........  AG98/04 30/6/04 Unpublished 
Agreement 2002 - 2005 
 
Leighton Contractors Pty Limited Agreement Leighton Contractors Pty  19 Sept., 1995 - Completion ............  AG64/96 30/5/96 76 1877 
1994 for Construction of the Wandoo Ltd Wandoo Concrete 
Concrete Gravity Structure Gravity Structure, Bunbury 
 
Leighton Contractors Maintenance State of WA 29 June, 2000 - 28 June, 2002 .........  AG116/00 29/6/00 80 2955 
Personnel Agreement 2000 (For previous amendments,  Amended – 
(Cancels previous Leighton Contractors … see Vol. 89, Part 2) General Order No. 117/2010 
Agreement No. AG235/98.  For prior details,    (Section 50 – Location Allowances  
see Vol. 80, Part 1)    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Leighton Contractors Mining and Employees of Leighton 10 Dec., 1997 - 9 Dec., 1999 ...........  AG354/97 28/1/98 78 691 
Processing Enterprise Agreement 1997 Contractors Pty Limited Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Leisk, Jenkins Eltech Pty Ltd (LJE) Leisk, Jenkins Eltech Pty Ltd 1 Dec., 2002 – 30 June, 2003...........  AG5/03 22/1/03 Unpublished 
Enterprise Bargaining Agreement 2002 
 
Leisure Day Agreement West Australian Newspapers 22 Nov., 1979 - 31 Dec., 1979.........  AG22/79 3/12/79 59 1717 
 and Nationwide News Pty Ltd 
 
Leslie Concrete/BLPPU and the CMETU Whole of State 19 Feb., 2001 - 1 Nov., 2002 ...........  AG31/01 27/3/01 Unpublished 
Collective Agreement 2001 
 
Leslie Concrete Industrial Agreement Leslie Concrete 15 Sept., 1995 - 31 July, 1997 .........  AG180/95 10/10/95 75 2989 
 
Leslie Concrete Industrial Agreement Whole of State 27 Oct 1997 - 31 Oct., 1999.............  AG272/97 12/11/97 77 3345 
 
Levent Painting SR P/L / CFMEUW  Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG204/05 11/11/05 Unpublished 
Industrial Agreement 2005 – 2008 
(Replaces previous Levents Painting 
… Agreement 2002-2005 No. AG73/03. 
For prior details, see Vol. 85, Part 1) 
 
LG International Security Services  State of WA 1 Jan., 2005 – 31 Oct., 2005 ............  AG56/05 21/04/05 Unpublished 
Enterprise Bargaining Agreement 2005 
 
LHMU – Buttercup Bakeries Malaga (WA)  38 Crocker Drive, 22 Feb., 2005 – 21 Feb., 2008 .........  AG100/05 4/8/05 Unpublished 
Bakehouse Enterprise Agreement 2005 Malaga 6090, WA 
(Replaces Buttercup Bakeries ... Agreements 
2001 No. AG2/02.  For prior details, see 
Vol. 85, Part 1) 
 
LHMU – Challenge Australian Dairy Pty Challenge Australian Dairy 27 Feb., 2006 - 28 Feb., 2007 ..........  AG66/05 27/2/06 Unpublished 
Ltd – Job Security & Union Recognition  Pty Ltd, Western Australia 
Agreement 2005 
 
LHMU – Disability Services Commission – employees employed in the  12 Nov., 2009 – 31 July, 2010.........  AG42/09 12/11/09 Unpublished 
Disability Support Workers Agreement classifications prescribed in  
Industrial Agreement 2008  Clause 19 – Classification and 
(No. AG42 of 2009).  (Replaces previous Wage Rates who are eligible 
LHMU – Disability Services Commission for membership of the union 
… Agreement 2008 No. AG2/09.  For  
prior details, see Vol. 89, Part 1) 
 
LHMU – Disability Services Commission Whole of State 12 June, 2009 – 6 Oct., 2010 ...........  AG28/09 12/6/09 Unpublished 
Enrolled Nurses and Nursing Assistants  No. 151/2010 (The Disability 
Agreement 2008    Service Commission ceased to be 
(Cancels and Replaces Disability Services     party to the agreement) ..................  … 10/12/10 90 1758 
Commission … Agreement 2005 No. AG44/05. 
For prior details, see Vol. 89, Part 1) 
 
LHMU – Iplex Pipelines (Manufacturing) Iplex PipelinesPty Ltd 8 Dec., 2005 – 30 June, 2008...........  AG267/05 14/12/05 Unpublished 
Union Recognition Agreement 2005  25 King Edward Road, 
 Osborne Park, WA 6017 
 
LHMU – iPlex Pipelines (Warehouse) iPlex Pipelines Australia 17 June, 2005 – 28 Dec., 2006.........  AG65/05 17/6/05 Unpublished 
Union Recognition Agreement 2005  Pty Ltd, 25 King Edward Road, 
 Osborne Park, WA 6017 
 
LHMU – PB Foods Limited Beverage Production PB Foods Ltd 1 June, 2005 – 31 May, 2008...........  AG72/05 19/05/05 Unpublished 
(Balcatta) Enterprise Agreement 2005 - 2008 
(Cancels the LHMU -PB Foods Limited 
Beverage … Agreement 2005 No. AG71/05.) 
 
LHMU – PB Foods Limited Beverage Production PB Foods Ltd 1 Jan., 2005 – 31 May, 2005............  AG71/05 19/05/05 Unpublished 
(Balcatta) Enterprise Agreement 2005 
(Cancels the PB Foods Ltd Beverage 
… Agreement 2002 No. AG88/02) 
 
LHMU - Union Recognition and Job Security Whole of State 17 Mar., 2005 – 31 July, 2007 .........  AG13/05 18/03/05 Unpublished 
Agreement – Department of Health – 
Aboriginal and Ethnic Health Workers 2005 
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LHMU - Union Recognition and Job Security Whole of State 17 Mar., 2005 – 14 Mar., 2008 ........ AG12/05 18/03/05 Unpublished 
Agreement – Hospital Employees (Dental 
Health Services) 2005 
 
Lidco Aluminium Windows Pty Ltd Lidco Aluminium Windows 1 Sept., 1995 - 31 Aug., 1996 .......... AG286/95 30/11/95 75 3213 
Agreement 1995 Pty Ltd (Maddington) 
 
Lidco Aluminium Windows Pty Ltd Industrial Lidco Aluminium  13 Nov., 1995 - 31 July, 1997.......... AG291/95 21/12/95 76 117 
Agreement Windows Pty Ltd 
 
Linear Ceilings/CFMEUW Industrial Western Australia, Christmas 8 May, 2003 – 31 Oct., 2005............ AG130/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Lionel St Markets and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG215/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Little Bucks Supermarket and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG210/02 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Lomondside Enterprises/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG192/05 8/11/05 Unpublished 
Agreement 2005 – 2008.  (Replaces previous 
Lomondside Enterprise/CFMEUW Industrial 
Agreement 2002 – 2005.  For prior details, 
see Vol. 85, Part 1) 
 
Longpre Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG212/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Lorndell Holdings Industrial Agreement Whole of State 2 Feb., 1996 - 31 July, 1997............. AG36/96 6/12/96 76 4924 
 
Lotus Installations (WA) Pty Ltd/CFMEUW Western Australia, Christmas 10 June, 2003 – 31 Oct., 2005.......... AG150/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Lutheran Schools WA (Enterprise Bargaining) Whole of State 1 Jan., 2005 - 31 Dec., 2006............. AG261/05 13/12/05 Unpublished 
Agreement 2005.  (Replaces Living Waters 
Lutheran College ... Agreement 2002 
No. AG201/02) 
 
Lysaght Building Industries Myaree Perfor- John Lysaght (Australia) 23 July, 1993 - 31 May, 1995 .......... AG29/93 19/8/93 73 2387 
mance Related Payments Scheme (Enterprise Limited Establishment, 
Bargaining) Agreement (Supersedes previous Myaree (WA) 
Lysaght Building Industries ... Agreement 1992. 
For prior details, see Vol.73, Part 1) 
 
M & D Vujacic Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG196/97 7/10/97 77 2943 
 
M & G Crane Hire/CFMEUW Industrial Western Australia, Christmas 4 Aug., 2004 – 31 Oct., 2005 ........... AG142/04 15/04/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
M & J Mitchell Enterprise Agreement 1997 Whole of State 18 Sept., 1997 - 17 Sept., 1999 ........ AG185/97 2/10/97 77 2635 
 
M & M Robinson Bricklaying Industrial M & M Robinson 1 Aug., 1995 - 31 July, 1997............ AG71/95 18/5/95 75 1881 
Agreement Bricklaying 
 
M & M Strickland Contractors Industrial M & M Strickland 6 Dec., 1995 - 31 July, 1997 ............ AG314/95 10/1/96 76 361 
Agreement Contractors Pty Ltd 
 
M & T Roofing (Vines Resort Broad Whole of State 22 Jan., 1997 - Completion .............. AG18/97 25/3/97 77 916 
Construction) Industrial Agreement 
 
M&W Installations/CFMEUW Industrial Western Australia, Christmas 18 Aug., 2003 – 31 Oct., 2005 ......... AG212/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MacDonald Johnston Engineering Company 239 Collier Road, 2 Mar., 2004 – 2 Mar., 2006 ............ AG13/04 2/03/04 Unpublished 
Pty Ltd (MJE) West Australia Agreement 2003 Bayswater, WA 6053 
 
Macorna Pty Ltd/ BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov. 2002.............. AG189/99 8/3/00 80 1217 
Collective Agreement 1999 
(Cancels previous Macorna Industrial 
Agreement No. AG36/99. For prior 
details, see Vol. 79, Part 2) 
 
Macorna Pty Ltd/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG261/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Maico Electrical Enterprise Bargain State of WA 1 Oct., 2004 – 31 Oct., 2005 ............ AG8/05 18/02/05 Unpublished 
Agreement 2004-2005 
 
Maico Enterprise Bargaining Agreement State of WA 19 May, 2005 – 19 May, 2008 ......... AG85/05 27/7/05 Unpublished 
2005-2008 
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Main Roads AWU Enterprise Bargaining Employees of Main Roads 28 June, 2010 – 4 Feb., 2012 ...........  AG9/10 28/6/10 Unpublished 
Agreement 2010.  (This agreement substitutes who are members or eligible 
previous Main Roads AWU … Agreement 2007 to be members of the Union 
No. AG43/07.  For prior details, 
see Vol. 90, Part 1) 
 
Main Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG213/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MAINE STREAM ROOFING/ Whole of State 25 May, 2002 - 1 Nov., 2002...........  AG82/02 27/6/02 Unpublished 
CFMEUW Collective Agreement 2002 
 
Mainline Demolition/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG255/99 8/3/00 80 1223 
Agreement 1999.  (Cancels previous 
Mainline Demolition Industrial Agreement 
No. AG82/1995.  For prior details, 
see Vol. 79, Part 2) 
 
Malaga Scaffold Hire Scaffolding Industrial Malaga Scaffold Hire 20 May, 1996 - 20 May, 1998 .........  AG150/96 5/7/96 76 2647 
Agreement 1996 
 
Malco Maintenance/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG61/05 19/5/05 Unpublished 
Agreement 2004-2007 and Cocos (Keeling) Islands Correcting Order No. AG61/2005 
 Groups only (Title) ...............................................  … 3/6/05 85 1842 
 
Maldonado Tiling/CFMEUW Industrial Western Australia, Christmas 25 Mar., 2004 – 31 Oct., 2005 .........  AG53/04 6/9/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mana Scaffolding Industrial Agreement Whole of State 16 Jan., 1999 - 31 Oct., 1999 ...........  AG13/99 15/3/99 79 1075 
 
Mandurah Forum Takeaway and SDA Whole of State 28 July, 2003 – 30 June, 2005 .........  AG148/03 28/07/03 Unpublished 
Agreement 2003 
(For previous amendments, see Vol. 89, Part 2) 
 
Mapstone Carter/CFMEUW Industrial Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005 .........  AG277/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Mapstone and Cocos (Keeling) Islands 
Carter /BLPPU and the CMETU Collective Groups only 
Agreement 2001 No AG100/01.  For prior 
details, see Vol. 81, Part 2) 
 
Marble & Granite Expo/CFMEUW Industrial Western Australia, Christmas 26 May, 2003 – 31 Oct., 2005 .........  AG141/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mariella’s Continental Deli and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG178/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Marble and Cement Work (On-Site)/BLPPU Whole of State 6 Feb., 2001 - 1 Nov., 2002 .............  AG39/01 26/3/01 Unpublished 
and the CMETU Collective Agreement 2000 
 
Marble Man / CFMEUW Industrial Western Australia, Christmas 26 Aug., 2004 – 31 Oct., 2005.........  AG158/04 22/09/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mark Duffy Plasterers/CFMEUW Industrial Western Australia, Christmas 29 Nov., 2002 – 31 Oct., 2005.........  AG228/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels the previous and Cocos (Keeling) Islands 
Mark Duffy Plasterers … Agreements Groups only 
No. AG118/96 and No. AG30/01.  For prior 
details, see Vol. 83, Part 1) 
 
Marine and Power Engineers (Shift Engineers) Whole of State 31 Oct., 1967 to 30 Oct., 1970.........  AG24/67 13/11/67 47 1054 
Royal Perth Hospital Agreement 
 
Marinigate Pty Ltd Industrial Agreement Whole of State 18 Oct., 1999 - 31 Oct., 1999...........  AG177/99 26/11/99 79 3633 
 
Martin Craft Pty Ltd/CFMEUW Industrial Western Australia, Christmas 5 Mar., 2004 - 31 Oct., 2005............  AG34/04 2/7/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling)Islands 
 Groups only 
 
Mason Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG201/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Masterfloors/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG132/05 8/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Masterfloors/CFMEUW … Agreement 
2002-2005 No. AG283/02.  For prior 
details, see Vol. 85, Part 1) 
 
Masterplanners Interiors Pty Ltd Industrial Whole of State 1 Feb., 1996 - 31 July, 1997 ............  AG49/96 11/12/96 77 68 
Agreement 
 
Masterplanners Interiors Pty Ltd Industrial Whole of State 31 Aug., 1998 - 31 Oct., 1999 .........  AG171/98 13/11/98 78 4606 
Agreement 
 
Masterplanners Interiors Pty Ltd/ Whole of State 24 June, 2002 - 1 Nov., 2002...........  AG81/2002 27/06/02 Unpublished 
CFMEUW Collective Agreement 2000 
 
Masters Dairy Limited Enterprise Bargaining Masters Dairy Limited 8 Sept., 1995 - 31 Dec., 1996...........  AG125/95 8/9/95 75 2762 
Agreement 1995, No. AG125/1995 
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MB Foster Industrial Agreement Michael Foster and Brian 15 Mar., 1996 - 31 July, 1997 .......... AG83/96 21/6/96 76 2339 
 Foster t/a MB Foster 
 
McCarthy and McCord Bricklayers Industrial McCarthy and McCord 1 Aug., 1995 - 31 July, 1997............ AG130/95 5/10/95 75 2764 
Agreement Bricklayers 
 
McCraken Rigging Industrial Agreement L. McCraken t/a 21 Sept., 1995 - 31 July, 1997.......... AG239/95 22/11/95 76 118 
 McCracken Rigging 
 
McDonald & Mavric Bricklaying Services McDonald & Mavric 1 Aug., 1995 - 31 July, 1997............ AG94/95 6/7/95 75 2137 
Agreement Bricklaying Services 
 
McDonald Wholesalers and SDA Whole of State 6 Nov., 2002 – 30 June, 2005........... AG170/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
McKrills Tiling/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG217/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MCW (On Site)/CFMEUW Industrial Western Australia, Christmas 18 Aug., 2003 – 31 Oct., 2005 ......... AG213/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MDR Construction Hire Industrial Whole of State 8 June, 1999 - 31 Oct., 1999 ............ AG118/99 31/8/99 79 2378 
Agreement 
 
Meadow Lea Foods Ltd (Canningvale 20 Coulson Way, 21 June, 2001 - 1 Dec., 2001............ AG104/01 21/6/01 Unpublished 
Enterprise Agreement 2000/2001 Canningvale, WA 
(Replaced by Goodman Fielder Consumer 
Foods … Agreement No. AG86/02 in so 
far as it applies to the Canningvale site. 
For prior details, see Vol. 82, Part 2) 
 
Meadow Lea Foods Ltd (Western Australia) Whole of State 1 June, 1996 - 31 May, 1998............ AG331/96 31/1/97 77 371 
Enterprise Agreement 1996 
 
MEI Pty Ltd/CFMEUW Industrial Western Australia, Christmas 16 Jan., 2003 – 31 Oct., 2005........... AG45/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Menchetti Group/CFMEUW Industrial Western Australia, Christmas 14 Nov., 2003 – 31 Oct., 2005 ......... AG291/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MENCHETTI NOMINEES / CFMEUW Whole of State 3 Apr., 2002 - 1 Nov., 2002 ............. AG58/02 24/4/01 Unpublished 
Collective Agreement 2002 
 
Menchetti Nominees Pty Ltd/CFMEUW Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005.......... AG119/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Menchetti Nominees Industrial Agreement Menchetti Nominees Pty Ltd 8 Sept., 1995 - 31 July 1997............. AG157/95 10/10/95 75 2992 
 
Menchetti Nominees Industrial Agreement Whole of State 12 Feb., 1999 - 31 Oct., 1999........... AG23/99 31/3/99 79 1079 
 
Mercy Hospital Mount Lawley, Maintenance Whole of State 4 June, 2004 – 31 Aug., 2004........... AG162/03 4/6/04 Unpublished 
Staff Enterprise Bargaining Agreement 2003 
 
Mercy Hospital Mount Lawley Health Services Mercy Hospital, 14 Sept., 2004 - 19 Aug., 2006 ........ AG153/04 14/09/04 Unpublished 
Union Enterprise Bargaining Agreement 2004 Mount Lawley 
(Replaces previous Mercy Hospital 
… Agreement No. AG309/02.  For prior 
details, see Vol. 84, Part 1) 
 
Mercy Hospital Mount Lawley Maintenance Whole of State 18 July, 2005 - 22 Dec., 2007 .......... AG98/05 18/7/05 Unpublished 
Staff Enterprise Bargaining Agreement 2004 
 
Merlino Construction Industrial Agreement Whole of State 6 Mar., 1998 - 31 Oct., 1999 ............ AG41/98 21/5/98 78 2260 
 
Mervon Industrial Agreement Whole of State 7 Nov., 1996 - 30 June, 1999 ........... AG297/96 4/6/97 77 1451 
 
Merym Constructions Industrial Agreement Merym Pty Ltd t/a 19 Sept., 1995 - 31 July, 1997.......... AG230/95 22/11/95 76 120 
 Merym Constructions 
 
Merym Pty Ltd Industrial Agreement - The Merym Pty Ltd 26 Sept., 1994 - 31 July, 1995.......... AG114/94 26/10/94 74 2669 
 
Metal Trades (Wundowie Iron and Area controlled by  18 Aug., 1975 to 17 Aug., 1976....... AG30/75 17/10/75 55 1622 
Steel) Apprenticeship Agreement Wundowie Iron and Steel 
 
Methodist Ladies' College (Enterprise Methodist Ladies' 10 Feb., 1995 - 31 Dec., 1995 .......... AG13/95 15/2/95 75 625 
Bargaining) Agreement 1994 College 
 
Methodist Ladies' College (Enterprise Whole of State 1 Jan., 2005 – 31 Dec., 2007 ............ AG86/05 18/7/05 Unpublished 
Bargaining) Agreement 2005. 
(Replaces previous Methodist Ladies' 
College … Agreement 2002 No. AG291/02 
For prior details, see Vol. 85, Part 1) 
 
Methodist Ladies' College (Facilities Assistants/ Methodist Ladies' College 1 Jan., 1995 - 31 Dec., 1996............. AG25/96 12/4/96 76 1321 
Trades-persons) Enterprise Agreement 1995 
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Methodist Ladies' College Non-Teaching Staff Whole of State 11 Nov., 2005 – 1 March, 2008 .......  AG258/05 11/11/05 Unpublished 
(Enterprise Bargaining) Agreement 2005. 
Replaces previous Methodist Ladies’ College 
… Agreement 2002 No. AG287/03.  For prior 
details, see Vol. 85, Part 1) 
 
Methodist Ladies' College (Non-Teaching Staff Whole of State 1 Nov., 1997 - 31 Dec., 1998...........  AG118/98 30/9/98 78 3671 
- Building Trades) Enterprise Bargaining 
Agreement 1998 
 
Metro Brick Armadale (Enterprise Bargaining) Metro Brick employees at 8 Feb., 1995 - 31 Dec., 1996............  AG96/95 7/9/95 75 2765 
Agreement 1994 Armadale Brick Manufacturing 
 
Metro Brick (Cardup) (Enterprise Bargaining) Metro Brick Employees at  5 Apr., 1995 - 31 Dec., 1996 ...........  AG37/95 4/5/95 75 1599 
Agreement 1994 Cardup Brick Manufacturing 
 
Metro Meat International Limited, Katanning Metro Meat International 8 Dec., 1997 - 8 Dec., 2000 .............  AG372/97 25/6/98 78 2824 
Division Maintenance Employees Enterprise Ltd Katanning operations 
Agreement 
 
Metrobus Engineering and Maintenance Employees of Metrobus Asset 11 July, 1995 - 10 July, 1996...........  AG111/95 26/7/95 75 2371 
Enterprise Agreement 1995 Management Services & 
 Engineering Employees of 
 Metrobus Depots 
 
Metrobus Engineering Employees Closedown Engineering Employees at 30 Nov., 1997 - 18 July, 1998..........  AG329/97 9/12/97 77 149 
Enterprise Bargaining Agreement 1997 Metropolitan (Perth) Passenger 
 Transport Trust 
 
Metro Meat International (Katanning) Katanning, Western Australia 13 July, 1999 - 30 June, 2001 ..........  AG123/99 13/7/99 79 2173 
AMIEU Processing Agreement (1999) 
 
Metropolitan Cemeteries Board (Western Employees who are members 10 Dec., 2010 – 31 Dec., 2012.........  AG31/10 10/12/10 Unpublished 
Australia) Cemetery Employees  Enterprise of or eligible to be members 
Agreement 2010 of the Union 
(Replaces previous Metropolitan Cemeteries 
Board … Agreement 2007 No. AG44/07.   
For prior details, see Vol. 90, Part 1) 
 
Metropolitan Health Service Board Engineering Metropolitan Health Service 23 Nov., 2000 - 22 Nov., 2002 ........  AG248/00 23/11/00 80 5414 
and Building Services Enterprise Agreement  Board 
2000 
 
Metropolitan Health Service Board - King Metropolitan Health Service 8 Sept., 1999 - 7 Sept., 2001............  AG147/99 8/9/99 79 2922 
Edward Memorial and Princess Margaret Board - King Edward Memorial 
Hospitals (Plant Operators) Enterprise and Princess Margaret Hospitals 
Bargaining Agreement 1999 
 
Metro Products & Co Pty Ltd/CFMEUW Western Australia, Christmas 11 Mar., 2003 – 31 Oct., 2005 .........  AG99/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Metso Minerals (Wear Protection) Maintenance Metso Minerals (Wear 13 Feb., 2006 – 31 May, 2008 .........  AG26/06 24/03/06 Unpublished 
Agreement 2005.  (Replaces previous Metso Protection) Site 
Minerals … Agreement 2003) 22-28 Vinnicombe Drive 
 Canning Vale, 6155 
 
Midland Brick Enterprise Agreement Midland Brick Company 22 July, 2004 – 20 July, 2006 ..........  AG41/04 22/7/04 Unpublished 
(WA) 2004 Pty Ltd 
 
Midland Junction Fresh Markets and Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG6/03 21/02/03 Unpublished 
SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Might Construction/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG153/05 11/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Might Construction … Agreement 2002-2005 
No. AG197/03.  For prior details, see 
Vol. 85, Part 1) 
 
Might Construction Pty Ltd New Metro Rail New Metro Rail Project 17 June, 2005 - 1 July 2006 .............  AG242/05 17/2/06 Unpublished 
Southern Suburbs Rail Project, Structural Southern Suburbs Rail 
Project Agreement 2005 Project 
 
Mike Harper Industrial Agreement Whole of State 26 Aug., 1996 - 31 July, 1997..........  AG227/96 21/10/96 76 4603 
 
Mills Signs & Painting Service / CFMEUW Whole of State 21 Feb., 2006 – 1 Oct., 2006............  AG29/06 20/3/06 Unpublished 
Collective Agreement 2005 
(Replaces Mills Signs Painting 
… Agreement 2001 No. AG257/01. 
For prior details, see Vol. 85, Part 2) 
 
Minesite Personnel Pty Ltd Industrial Whole of State 2 Mar., 1999 - 31 Oct., 1999............  AG28/99 31/3/99 79 1083 
Agreement 
 
Minesite Personnel Pty Ltd Certified Whole of State 25 May 1999 - 31 Mar., 2000 ..........  AG71/99 25/5/99 79 1659 
Agreement 1999 
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Ministerial Chauffeurs Agreement 2008 
No. AG11/08.  (Replaced by the Executive 
Transport Services Employees Agreement 
2010 No. AG4/11.  For prior details,  
see Vol. 90, Part 2) 
 
(This agreement substitutes the previous  of or eligible to be members 
Ministerial Chauffeurs Agreement 2005  of the union 
No. AG74/05.  For prior details,  
see Vol. 88, Part 1) 
 
Ministry of Education Groundsperson/Pool Within the Ministry 25 July, 1988 to 24 July, 1989 ......... AG16/88 22/5/89 69 1451 
Attendant Traineeship Industrial Agreement of Education 
 
Mirage Industries Pty Ltd/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG255/05 17/2/06 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Mirage Industries 
… Agreement 2002-2005 No. AG7/04 
For prior details, see Vol. 85, Part 2) 
 
Mirante Brickpaving/CFMEUW Industrial Western Australia, Christmas 4 Sept., 2003 – 31 Oct., 2005........... AG239/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mirvac Constructions (WA) Pty Ltd/CFMEUW Western Australia, Christmas 10 Sept., 2003 – 31 Oct., 2005......... AG241/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mitchell Erectors Industrial Agreement Mitchell Erectors Pty Ltd 15 Sept., 1995 - 31 July, 1997.......... AG169/95 10/10/95 75 2993 
 
Mitchell Erectors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG158/97 17/9/97 77 2636 
 
Mitre 10 Warehouse Employees Agreement Whole of State 15 Nov., 2002 - 30 June, 2004 ......... AG193/02 21/11/02 Unpublished 
2002.  (Replaces previous Mitre 10 Warehouse 
... Agreement No. AG239/98.  For prior 
details, see Vol. 82, Part 1) 
 
Mizo Construction Electrical Certified  Whole of State 18 Nov. 2003 – 31 Oct., 2005 .......... AG264/03 18/11/03 Unpublished 
Agreement 2003 
 
MJ and VD Quinlan and SDA Agreement 2002 Whole of State 21 Feb., 2003 – 30 June, 2005 ......... AG209/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
MOBILE DEWATERING/CFMEUW Whole of State 19 Dec., 2001 - 1 Nov., 2004 ........... AG266/01 14/2/02 Unpublished 
Collective Agreement 2001 
 
Modern Industries (WA) Pty Ltd Workshop Modern Industries (WA)  1 Dec., 2005 – 1 Dec., 2008............. AG12/06 21/2/06 Unpublished 
Employees’ Agreement 2005.  (Replaces Cape Pty Ltd Workshop Malaga, WA 
Modern/CFMEUW … Agreement 2002-2005 
No. AG170/04.) 
 
Modern Industries (WA)/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG46/06 5/5/06 Unpublished 
Agreement 2005-2008 
 
Moerlina School Amended (Enterprise Whole of State 1 Aug., 2003 - 31 July, 2005............ AG40/04 7/5/04 Unpublished 
Bargaining) Agreement 2003 
(Replaces previous Moerlina School ... 
Agreement No. AG206/01.  For prior 
details, see Vol. 83, Part 2) 
 
Mofflyn – LHMU, (State) Industrial State of Western Australia 6 May, 2005 - 4 May, 2008.............. AG46/05 6/5/05 Unpublished 
Agreement 2004 
 
Mone Interiors/CFMEUW Industrial Western Australia, Christmas 22 Aug., 2003 – 31 Oct., 2005 ......... AG222/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Mooring Staff, Albany (Casuals) Agreement Port of Albany In accordance with Waterside 
  Workers Federation Contract ........... AG9/75  18/2/75 55 284 
 
Morley Bricklayers Industrial Agreement Morley Bricklaying 1 Aug., 1995 - 31 July, 1997............ AG129/95 5/10/95 75 2768 
 
Morley Bricklayers Industrial Agreement Morley Bricklaying 1 Aug., 1995 - 31 July, 1997............ AG129/95 5/10/95 75 2768 
 
Morley Bricklaying Contractors Industrial Christopher Smith and  5 Dec., 1995 - 31 July, 1997 ............ AG315/95 10/1/96 76 362 
Agreement Dennis Smith t/a Morley 
 Bricklaying Contractors 
 
Morley Glass & Aluminium/CFMEUW Western Australia, Christmas 26 Mar., 2004 – 31 Oct., 2005 ......... AG117/04 13/07/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
MRC Contracting/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG191/05 12/12/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
MRC Contracting … Agreement 2002-2005 
No. AG298/02) 
 
MR Formwork (WA) Pty Ltd/CFMEUW Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005............ AG238/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels MR Formwork … Agreements Groups only 
No. AG50/96 & No. AG288/00. 
For prior details, see Vol. 83, Part 1) 
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MTJW Reofixer/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG241/99 8/3/00 80 1232 
Collective Agreement 1999 
 
MT Lothian Plasterers Industrial Fairfyeld Pty Ltd t/a 8 Sept., 1995 - 31 July 1997 ............  AG156/95 10/10/95 75 2995 
Agreement Mt Lothian Plasterers 
 
Muir’s Fresh Food Supermarket and Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG183/02 18/11/02 Unpublished 
SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Muldoon Tiles Industrial Agreement Muldoon Tiles Supply 7 Dec., 1995 - 31 July, 1997 ............  AG319/95 10/01/96 76 364 
 and Fix Pty Ltd 
 
Multi Glass & Aluminium Fabricators/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG197/99 8/3/00 80 1238 
and the CMETU Collective Agreement 1999 
(Cancels previous Multi Glass & Aluminium 
... Agreements No. AG217/97 & No. AG261/98. 
For prior details, see Vol. 79, Part 2) 
 
Multi Glass Industrial Agreement Whole of State 17 Mar., 1997 - 31 July, 1997..........  AG77/97 4/6/97 77 1453 
 
Multiplex Constructions Industrial Whole of State 1 Nov., 1999 - 31 Oct., 2002 ...........  AG86/00 2/4/01 Unpublished 
Agreement 
 
Multiplex Constructions Pty Ltd/CFMEUW Western Australia, Christmas 22 Nov., 2003 – 31 Oct., 2005.........  AG229/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels the Men at Work Carpentry/ Groups only 
BLPPU and the CMETU Agreement 
2001, AG 86/01) 
 
Murdoch College Enterprise Agreement 2007 Whole of State 7 Dec., 2007 – 6 Dec., 2010.............  AG66/07 7/12/07 Unpublished 
(Replaces previous Murdoch College … 
Agreement No. AG73/05.  For prior 
details, see Vol. 87, Part 1) 
 
Murdoch Drive Continental Super Deli Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG217/02 21/2/03 Unpublished 
and SDA Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Murphy Plant Hire/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG164/05 17/2/06 Unpublished 
Agreement 2005 – 2008.  (Replaces Murphy 
Plant Hire & Demolition/CFMEUW Industrial 
Agreement 2002-2005 No. AG142/03.  For 
prior details, see Vol. 85, Part 2) 
 
Myer Stores Limited Distribution Centre Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996...........  AG88/94 14/9/94 74 2352 
Carousel Road Cannington Site bution Centre, Cannington 
Agreement 1984 
 
Myer Stores Limited Distribution Centre Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996...........  AG120/94 22/12/94 75 102 
Carousel Road Cannington Site Clerical bution Centre, Cannington 
Agreement 1994 
 
Mywest Australia Industrial Agreement Whole of State 23 Nov. 1995 - 31 July, 1997...........  AG307/95 10/01/96 76 365 
 
Nally Canning Vale Agreement 1996 Nally (WA) Pty Limited, 3 Oct., 1996 - 2 Apr., 1998 ..............  AG221/96 3/10/96 76 4208 
(Replaces Nally Canning Vale 173 Bannister Road 
Agreement 1995 No. AG90/95. Canning Vale 
(For prior details, see Vol. 78, Part 2) 
 
Nally North Perth Agreement 1995 Nally (WA) Pty Ltd 2 Aug., 1995 - 1 Aug., 1996 ............  AG91/95 2/8/95 75 2537 
 
Nally North Perth Agreement 1996 Nally (WA) Pty Limited 3 Oct., 1996 - 2 Apr., 1998 ..............  AG222/96 3/10/96 76 4213 
 Kadina Street North Perth 
 
Nannup Timber Processing Pty Ltd Enterprise South-West Land Division 28 Apr., 2001 - 30 June, 2003..........  AG113/01 3/8/01 Unpublished 
Agreement 2001 of W.A. excluding area 
 comprised within a radius 
 of 45km from G.P.O., Perth 
 
Nannup Timber Processing Pty Ltd Enterprise  South-West Land Division 1 July, 2003 – 30 June, 2007............  AG76/04 7/5/04 Unpublished 
Agreement 2003 of W.A. excluding area  Amended 
 comprised within a radius  Order No. 773/2004 (Terms of 
 of 45km from G.P.O., Perth   Agreement).....................................   1/7/04 84 2218 
 
National Ceramics/BLPPU Collective State of WA 1 June, 2000 - 1 Nov., 2002.............  AG187/00 28/8/00 80 4119 
Agreement 2000 
 
National Ceramics/BLPPU Collective State of WA 13 Sept., 2000 - 1 Nov., 2002 ..........  AG223/00 17/10/00 80 5052 
Agreement 2000 
(Replaces previous National Ceramics 
... Agreement No. AG187/2000) 
 
National Foods Milk Limited and Liquor, National Foods Milk Limited 15 June, 2004 – 14 June, 2007.........  AG181/04 15/12/04 Unpublished 
Hospitality and Miscellaneous Union, 
Western Australian State Industrial 
Agreement 2004 
 
National Tiling Pty Ltd/CFMEUW Industrial Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005...........  AG198/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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National Training Wage (Hospitality Industry) Trainees employed by 13 Dec., 1995 - 12 Dec., 1996.......... AG211/95 13/12/95 76 121 
Agreement 1995, No AG211 of 1995 Hospitality Group 
 Training (WA) Inc 
 
Natural Habitats Landscapes Industrial Whole of State 17 Mar. 1998 - 31 Oct., 1999 ........... AG51/98 2/6/98 78 2267 
Agreement 
 
Natural Stone/BLPPU and the CMETU Whole of State 22 June, 2001 - 1 Nov., 2002 ........... AG120/01 13/7/01 Unpublished 
Collective Agreement 2001 
 
Natural Stone Company Pty Ltd/CFMEUW Western Australia, Christmas 31 Mar., 2003 – 31 Oct., 2005 ......... AG110/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005, The and Cocos (Keeling) Islands 
 Groups only 
 
Naus Building Products/CFMEUW Industrial Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............ AG172/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Naus Building Products/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008............ AG7/06 17/2/06 Unpublished 
Agreement 2005-2008.  (Replaces Naus Fire 
Protection … Agreement No. AG198/99.) 
 
Nazareth House Salaried Officers Enterprise Nazareth House Inc. 1 June, 2005 - 1 Mar., 2006 ............. AG69/05 1/6/05 Unpublished 
Agreement 2005 
 
Nelson Point and Finucane Island Capacity Nelson Port and Finucane 1 May, 1997 - Dec., 1998................. AG113/97 15/5/97 77 1455 
Expansion Project – Port Hedland Island in Port Hedland 
Agreement 1997-1998 
 
Nelson Point and Finucane Island Capacity Construction Workers at 1 May, 1997 - Dec., 1998................. AG1661/97 19/8/97 77 2306 
Expansion Project – Port Hedland Nelson Point and Finucane 
Agreement 1997-1998 Island Port Hedland 
 
Nelson Point and Finucane Island Capacity Construction Workers at Oct., 1997 - Dec., 1998 .................... AG321/97 8/12/97 78 153 
Expansion Project – Port Hedland Nelson Point and Finucane 
Agreement 1997-1998 Island 
 
Nestle Australia Ltd Kewdale Warehouses - Whole of State 1 Nov., 2001 - 30 Oct., 2003............ AG262/01 30/1/02 Unpublished 
SDA Agreement 2001.  (Replaces & Cancels 
previous Nestle Australia Ltd Kewdale ... 
Agreement 1999 No. AG21/00. 
For  prior details, see Vol. 81, Part 2) 
 
Netview Nominees Pty Ltd/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG259/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Netview Nominees Pty Ltd/CFMEUW  Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG260/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
New Cement Co. Industrial Agreement New Cement Co. Pty Ltd 22 Sept., 1995 - 31 July, 1997.......... AG238/95 22/11/95 76 123 
 
New Cement Industrial Agreement New Cement Co. Pty Ltd 23 Nov., 1994 - 31 July, 1995.......... AG174/94 6/12/94 75 105 
 
New Concrete Co/CFMEUW Industrial Western Australia, Christmas 9 Jan., 2003 – 31 Oct., 2005............. AG34/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels New and Cocos (Keeling) Islands 
Concrete/BLPPU and the CMETU Collective Groups only 
Agreement 1999 AG229/99, 84WAIG59. 
For prior details, see Vol. 83, Part 1) 
 
New Era Flooring/CFMEUW Industrial Western Australia, Christmas 16 Jan., 2004 – 31 Oct., 2005........... AG8/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Newco Industrial Agreement Whole of State 6 Mar., 1998 - 31 Oct., 1999 ............ AG42/98 2/6/98 78 2269 
 
New Force Construction Industrial Whole of State 23 Apr, 1999 - 31 Oct., 1999 ........... AG44/99 23/4/99 79 1374 
Agreement 
 
Newmast Commercial Painters/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG206/05 11/11/05 Unpublished 
Industrial Agreement 2005– 2008 
(Replaces previous Newmast Commercial 
… Agreement 2002-2005 No. AG118/04. 
For prior details, see Vol. 85, Part 1) 
 
Newave Concrete/CFMEUW Collective Whole of State 31 July, 2002 – 1 Nov., 2002 ........... AG111/02 13/08/02 Unpublished 
Agreement 2002 
 
Newave Contracting Pty Ltd/CFMEUW  Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005............ AG247/02 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Newway Transport Western Australia  Whole of State 31 May, 2006 – 31 May 2009 .......... AG49/06 31/5/06 Unpublished 
Certified Agreement 2006 
 
N'Gala Mothercraft Home and Training Salaried Officers 27 Nov., 1975 to 26 Nov., 1978....... AG42/75 24/12/75 55 1935 
Centre (Salaried Officers) Agreement, 1975 employed by N'Gala 
 
Nilsen Electric (WA) Pty Ltd Enterprise Nilsen Electric (WA) 1 Dec., 1996 - 31 Dec., 1997............ AG183/96 1/8/96 76 2697 
Agreement 1996 Pty Ltd 
 
N.K. Ceilings Industrial Agreement NK Ceilings 1992 Pty Ltd 21 Dec., 1994 - 31 July, 1995 .......... AG181/94 29/12/94 75 107 
 
NK Ceilings 1992 Industrial Agreement NK Ceilings 1992 Pty Ltd 1 Aug., 1995 - 31 July 1997............. AG189/95 10/10/95 75 2996 
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NK Ceilings (1992) Pty Ltd/CFMEUW Western Australia, Christmas 12 Feb., 2004 – 31 Oct., 2005..........  AG22/04 14/7/04 Unpublished 
Industrial Agreement 2002 - 2005 and Cocos (Keeling) Islands 
(Replaces N & K Ceilings/BLPPU Collective Groups only 
Agreement 2000 No. AG221/00). 
 
Noakes Store Denmark and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG160/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Norbertine Canons / LHMU Non-Teaching Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG23/09 11/8/09 Unpublished 
Staff Enterprise Bargaining Agreement,  
2009 - The 
 
Norbertine Canons Teachers Enterprise Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG66/09 17/12/09 Unpublished 
Bargaining Agreement, 2009 - The. 
(This agreement substitutes and replaces  
the Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 9 of 2006 No. AG9/07) 
 
Norbertine Canons Non-Teaching Staff Enter- Western Australia Date of agreement by all parties ......  AG60/09 4/2/10 Unpublished 
prise Bargaining Agreement, 2009 - The.    - 31 Dec., 2009 
(Cancels and Replaces previous Norbertine  
Canons ... Agreement, 2006 - The, No. AG19/07. 
For prior details, see Vol. 89, Part 2) 
 
Norcon Industrial Agreement Norcon Pty Ltd 2 Nov., 1994 - 31 July, 1995............  AG143/94 2/11/94 75 109 
 
Norcon Industrial Agreement Norcon Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG151/95 10/10/95 75 2998 
 
North Coast Concrete/CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG187/05 28/11/05 Unpublished 
Agreement 2002-2005.  (Replaces previous 
North Coast Concrete …  Agreement 
2002-2005 No. AG33/03.  For prior details, 
see Vol. 85, Part 1) 
 
North Shoreline/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG211/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Novacoat Pty Ltd Enterprise Bargaining Novacoat Pty Ltd 10 June, 1996 - 31 Dec., 1997 .........  AG119/96 10/6/96 76 1901 
Agreement NC01 of 1995 
 
NS Komatsu Perth (Service Department) Whole of State 1 July, 1999 - 30 June, 2001 ............  AG223/99 28/2/00 80 566 
Enterprise Agreement 1999 
(Cancels previous NS Komatsu ... Agreements 
No. AG3/1994 & No. AG207/95.  For prior 
details, see Vol. 79, Part 2) 
 
Nuceil 2004 Pty Ltd/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG150/05 20/01/06 Unpublished 
Agreement 2005-2008 
 
Nuceil Services/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2004 – 31 Oct., 2005 ...........  AG277/04 23/08/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Nuform Constructions Pty Ltd Industrial Whole of State 23 Aug., 1996 - 31 July, 1997..........  AG205/96 18/11/96 76 4928 
Agreement 
 
Nulsen Haven (Salaried Officers) Salaried Officers employed 25 June, 1976 to 24 June, 1979........  AG32/76 25/6/76 56 994 
Agreement, 1976 by Mentally Incurable 
 Childrens Association 
 
Nurses (City of Nedlands) Industrial Nurses employed by Marita 24 July, 1974 to 23 July, 1975 .........  AG51/76 9/11/76 56 1848 
Agreement Road Day Care Centre 
 
Nu-Tex Construction Services/CFMEUW Western Australia, Christmas 17 July, 2003 – 31 Oct., 2005 ..........  AG179/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Nyindamurra Family School (Enterprise Whole of State 29 May, 1998 - 31 Dec., 1998 .........  AG48/98 29/5/98 78 2273 
Bargaining) Agreement 1997 
 
Nyindamurra Family School (Enterprise Whole of State 19 July, 1999 - 31 Dec., 2000 ..........  AG136/99 21/9/99 79 2939 
Bargaining) Agreement 1999 
 
O.C.C. Services/CFMEUW Industrial Western Australia, Christmas 24 June, 2003 – 31 Oct., 2005 .........  AG160/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ocean Legend Agreement 2003 Ocean Legend Facility 8 May, 2003 - 6 May, 2006..............  AG107/03 8/5/03 Unpublished 
 
Ocean Legend Agreement 2003 Amendment Ocean Legend Facility 30 Aug., 2005 - 27 Aug., 2008 ........  AG186/05 30/8/05 Unpublished 
Agreement 2005 
 
O'Donnell Griffin (Maintenance Operations) O'Donnell Griffin 1 Nov., 1996 - 31 Oct., 1998 ...........  AG87/97 17/4/97 77 1212 
Port Hedland Enterprise Bargaining (Maintenance Operations) 
Agreement 1997 
 
O'Donnell Griffin Nelson Point Development Nelson Point Development 4 Jan., 1993 - Completion ................  AG20/93 19/4/93 73 1263 
Project (Enterprise Bargaining) Agreement Project Port Hedland 
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O'Donnell Griffin Nelson Project Development Employees at Nelson Point 16 June, 1993 - Completion ............. AG28/93 20/7/93 75 3221 
Project (Enterprise Bargaining) Agreement Development Project Port 
Phase II Hedland employees employed 
 by O'Donnell Griffin 
 
O'Donnell Griffin/Wormald Fire Systems State of Western Australia 1 July, 1994 - 31 Dec., 1995 ............ AG112/94 26/10/94 74 2676 
Western Australia Enterprise Bargaining 
Agreement 
 
Oil Bunkering (Fremantle) Limited, BP (Fremantle) Ltd 1 Jan., 2003 - 31 Dec., 2004............. AG86/03 8/04/03 Unpublished 
Enterprise Bargaining Agreement 2003 
(Cancels previous Oil Bunkering BP ... 
Agreement No. AG80/01.  For prior 
details, see Vol. 82, Part 2) 
 
Oil Bunkering (Fremantle) Limited, BP (Fremantle) Ltd 1 Jan., 2005 - 31 Dec., 2006............. AG81/05 23/5/05 Unpublished 
Enterprise Bargaining Agreement 2005 
(Cancels previous Oil Bunkering ... 
Agreement No. AG68/03.  For prior 
details, see Vol. 84, Part 2) 
 
Olympic Fine Foods Enterprise Agreement 1995 Olympic Fine Foods Pty Ltd 30 Nov., 1995 - 31 July, 1996.......... AG272/95 30/11/95 76 124 
 
Omega Constructions Industrial Agreement Omega Constructions Pty Ltd 8 Sept., 1995 - 31 July, 1997............ AG141/95 10/10/95 75 2999 
 
On-Site Engineering/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG81/00 18/4/00 80 1885 
Agreement 2000.  (Cancels previous On-Site 
Engineering ... Agreements No. AG132/1994, 
No. AG195/1995 & No. AG11/98. 
For prior details, see Vol. 79, Part 2) 
 
Onsite Engineering Pty Ltd/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG127/05 8/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Onsite Engineering 
… Agreement 2002-2005 No. AG249/02. 
For prior details, see Vol. 85, Part 1) 
 
Optim Projects/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG202/99 21/3/00 80 1261 
Collective Agreement 1999 
(Replaces previous Optim Project 
Industrial Agreement No. AG75/99. 
For prior details, see Vol. 79, Part 2) 
 
Ortem Pty Ltd/BLPPU and the CMETU Whole of State 15 June, 2001 - 1 Nov., 2002 ........... AG110/01 13/7/01 Unpublished 
Collective Agreement 2001 
 
Orvad Scaffolding Industrial Agreement Whole of State 5 Nov., 1997 - 31 Oct., 1999............ AG335/97 30/4/98 78 1833 
 
Orville Holdings Pty Ltd Industrial Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG70/95 18/5/95 75 1882 
Agreement 
 
Orville Holdings Pty Bricklaying Industrial Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG124/95 7/9/95 75 2769 
Agreement (WA) 
 
Osborne Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002........... AG124/00 2/6/00 80 2641 
Agreement 2000 
 
Osborne Ceilings & Partitions/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG157/05 11/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Osborne Ceilings 
…Agreement 2002-2005 No. AG257/02.) 
 
Osborne Ceramic Centre Industrial Agreement Whole of State 26 Aug., 1996 - 31 July, 1997.......... AG226/96 21/10/96 76 4623 
 
Osborne Scaffolders Industrial Agreement Osborne Scaffolders Pty Ltd 1 Aug., 1995 - 31 July, 1997............ AG190/95 10/10/95 75 3002 
 
Osborne Cold Stores Enterprise Bargaining Osborne Cold Stores 21 June, 1996 - 30 Sept., 1997 ......... AG125/96 21/6/96 76 2348 
Agreement 1996 (WA) Pty Ltd 
 
Otis Building Technologies – Western Australia Whole of State 12 Aug., 1996 - 2 June, 1997 ........... AG202/96 16/8/96 76 4218 
- Elevator Division Certified Agreement 1996 
 
Otis Australia - Western Australian Construction Whole of State 3 Aug., 1998 - 31 Dec., 2000 ........... AG91/98 3/8/98 78 3226 
& Service Employees Certified Agreement 1997 
 
OTRACO Earthmover Tyre Fitter's Enterprise Newman 10 Sept., 1998 - 30 July, 2003.......... AG175/98 12/10/98 78 4034 
Agreement 1998.  (Cancels and Replaces  
Otraco Earthmover ... Agreement 1996  
No. AG171/96.  See Vol.78, Part 1) 
 
Ovair/CFMEUW Industrial Agreement Western Australia, Christmas 26 May, 2003 – 31 Oct., 2005.......... AG138/03 6/9/04 Unpublished 
2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ozcrete (WA)/CFMEUW Industrial Ozcrete (WA) “Ellement” 24 June, 2005 – 31 Dec., 2007 ......... AG234/05 17/2/06 Unpublished 
Agreement 2005-2008 site, 996 Hay St, Perth 
 
Pacific Industrial Company Enterprise Naval Base Workshop operations 7 Jan., 1995 - 5 Jan., 1996................ AG27/95 9/3/95 75 913 
Bargaining Agreement 1995 of Pacific Industrial Company 
 
Pacific Industrial Company Enterprise Naval Base Workshop 1 April, 2000 - 30 June, 2002........... AG264/00 5/12/00 80 5424 
Bargaining Agreement 2000 
(Replaces previous Pacific Industrial 
... Agreement No. AG158/1998. 
For prior details, see Vol. 80, Part 1) 
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Pacific Industrial Company (WA) Pty Ltd Pacific Industrial Company 22 Apr., 2005 – 19 Apr., 2008 .........  AG281/04 22/4/05 Unpublished 
Transport Drivers’ Certified Agreement 
 
Pacific World Packaging Enterprise Pacific World Packaging, 24 June, 1994 - 23 June, 1995 .........  AG55/94 24/6/94 74 1739 
Agreement 1994 24 Jackson Street, Bayswater 
 
Pacific World Packaging (WA) Enterprise Pacific World Packaging 7 Aug., 1995 - 6 Aug., 1996 ............  AG115/95 14/8/95 75 2539 
Agreement 1995 
 
Pacific World Packaging (WA) Enterprise Pacific World Packaging 1 July, 1996 - 1 July, 1998...............  AG259/96 14/12/96 77 82 
Agreement 1996 
 
Paint Solutions/BLPPU Collective Agreement Whole of State 18 Apr., 2001 - 15 Dec., 2001..........  AG72/01 14/5/01 Unpublished 
 
Paint Solutions Domestic and Minor Industrial Whole of State 7 Feb.,1996 - 31 July 1997...............  AG55/96 11/12/96 77 83 
Agreement 
 
Paint Solutions Industrial Agreement Paint Solutions 29 Aug., 1995 - 31 July, 1997..........  AG187/95 22/11/95 76 126 
 
P & C Industrial Installations and Maintenance Whole of State 15 Dec., 1997 - 31 Oct., 1999..........  AG360/97 26/2/98 78 955 
Agreement 
 
P&O Cold Storage Ltd Enterprise Agreement P&O Cold Storage Ltd 29 Mar., 1995 - 31 Dec., 1995 .........  AG26/95 29/3/95 75 913 
1995 
 
P&O Cold Storage Enterprise Agreement 1996 P & O Cold Storage Ltd 1 Mar., 1996 - 31 Dec., 1996 ...........  AG66/96 10/4/96 76 1333 
 
P & O Cold Storage Ltd Enterprise Agreement Whole of State 1 Jan., 1997 - 31 Dec., 1997 ............  AG61/97 18/3/97 77 921 
1997 
 
"P & O" Towage Services Small Craft Crews Whole of State 16 Jan., 1989 to 15 Jan., 1991..........  AG2/89 14/2/89 69 2356 
Agreement 1987 
(For previous amendments, see Vol. 89, Part 2) 
 
P & O Towage Services Small Craft Crews Whole of State 8 Feb., 1998......................................  AG220/96 3/9/96 77 3371 
Enterprise Agreement 1996. 
(Replaces No. AG88/93) 
 
Para-Quad Industries/CFMEUW Industrial Western Australia, Christmas 29 Aug, 2003 – 31 Oct., 2005..........  AG235/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Panorama Painting Services/BLPPU and  Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG214/01 20/11/01 Unpublished 
the CMETU Collective Agreement 2001 
 
Paragon Precast Industries/CFMEUW Western Australia, 16 July, 2003 – 31 Oct., 2006 ..........  AG180/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 
 
Paraplegic-Quadriplegic Association Paraplegic-Quadriplegic 7 Sept., 2005 – 6 Sept., 2008 ...........  AG178/05 7/09/05 Unpublished 
of Western Australia (Inc.) Supported  Association of Western 
Employees’ Wages Agreement 2005 Australia 
(Replaces previous Paraplegic-Quadriplegic 
… Agreement 2002 No. AG197/02.  
For prior details, see Vol. 85, Part 1) 
 
Parent Controlled Christian Education Associa- Whole of State 18 July, 2005 - 31 Dec., 2006 ..........  AG103/05 18/7/05 Unpublished 
tion Northern Suburbs Inc. Teaching Employees 
(Enterprise Bargaining) Agreement 2004. 
(Replaces previous Parent Controlled … 
Agreement2001 No. AG20/02.  For prior 
details, see Vol. 85, Part 1) 
 
Parent Controlled Christian Education Whole of State 22 Sept., 2005 - 31 Dec., 2006.........  AG222/05 22/9/05 Unpublished 
Association Northern Suburbs Inc. Schools’ 
Non - Teaching Employees (Enterprise 
Bargaining) Agreement 2004. 
 
Parker and Knight Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct.,1999 ............  AG229/97 21/1/98 78 700 
 
Parise Steel Fabrications/CFMEUW Industrial Western Australia, Christmas 31 Mar., 2003 – 31 Oct., 2005 .........  AG111/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Parise Steel/ and Cocos (Keeling) Islands 
BLPPU and the CMETU Collective Agreement Groups only 
2001 No. AG101/01, 84WAIG60.  For prior 
details, see Vol. 83, Part 1) 
 
Passline Holdings Pty Ltd/CFMEUW Industrial Western Australia, Christmas 4 May, 2004 – 31 Oct., 2005 ...........  AG79/04 23/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Passline Personnel Australia/CFMEUW  Western Australia, Christmas 1 Apr, 2005 – 31 Oct., 2005 ............  AG62/05 7/6/05 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Paul Finn Industries Industrial Agreement Paul Finn Industries Pty Ltd 3 Nov., 1994 - 31 July, 1995............  AG146/94 3/11/94 75 110 
 
Paul Finn Industries Domestic and Minor Whole of State 20 Dec., 1995 - 31 July, 1997 ..........  AG17/96 6/12/96 76 4938 
Industrial Agreement 
 
Paul Finn Industries Flooring and Concrete Whole of State 20 Dec., 1995 - 31 July, 1997 ..........  AG19/96 6/12/96 76 4939 
Industrial Agreement 
 
Paul Finn Industries Pty Ltd Industrial Whole of State 20 Dec., 1995 - 31 July, 1997 ..........  AG18/96 6/12/96 76 4940 
Agreement 
 
PAVEMASTER/CFMEUW Collective  Whole of State 16 Jan., 2002 - 1 Nov., 2002............  AG8/02 1/2/02 Unpublished 
Agreement 2001 
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Paving Solutions/BLPPU and the CMETU Whole of State 18 Apr., 2001 - 1 Nov., 2002 ........... AG67/01 14/5/01 Unpublished 
Collective Agreement 2001 
 
PB Foods Ltd Balcatta Security Officers  Whole of State 1 Jan., 2005 – 30 Dec., 2007 ............ AG184/05 19/09/05 Unpublished 
Enterprise Agreement 2005 
(Cancels previous PB Foods Ltd … 
Agreement 2001 No. AG194/01 
For prior details, see Vol. 85, Part 1) 
 
PB Foods Limited Operations Enterprise PB Foods Limited Operations 1 June, 2005 - 1 June, 2008.............. AG125/05 190905 Unpublished 
Agreement 2005.  (Cancels previous PB at Balcatta, O'Connor and 
Foods Limited (Balcatta Operations) Enterprise Country Distribution Depots 
Agreement 2000 No. AG223/01 at Broome, Bunbury, Albany, 
For prior details, see Vol. 85, Part 1) Kalgoorlie, Esperance, 
 Northam and Geraldton 
 
PB Foods Ltd Brunswick (Enterprise Bargaining) PB Foods and all its employees 1 Jan., 2005 – 31 Dec., 2006 ............ AG185/05 19/09/05 Unpublished 
Agreement 2005.  (Cancels previous PB Foods at Brunswick who are eligible 
Ltd Brunswick … Agreement 2001 to be members of the union 
No. AG273/03.  For prior details, see 
Vol. 85, Part 1) 
 
PB Foods Ltd Country Distribution Depots Whole of State 1 Dec., 2000 - 1 Dec., 2003.............. AG4/2002 17/06/02 Unpublished 
(Enterprise Bargaining) Agreement 2000 
(Cancels previous PB Foods ... Agreement 
1997 No. AG247/98.  For prior details, 
see Vol. 81, Part 2) 
 
PCB Holdings/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG162/05 12/12/05 Unpublished 
2005-2008.  (Replaces previous PCB Holdings 
… Agreement 2002-2005 No. AG56/03. 
 For prior details, see Vol. 85, Part 2) 
 
PCH Access Pty Ltd/BLPPU Collective State of WA 4 July, 2000 - 3 July, 2002 ............... AG179/00 25/7/00 80 3251 
Agreement 2000.  (Supersedes previous 
PCH Access Pty Ltd Industrial Agreement 
No. AG95/1999.  For prior details, 
see Vol. 80, Part 1) 
 
P.C.H. Commercial Scaffolding Industrial Whole of State 21 Oct., 1997 - 31 Oct., 1999........... AG246/97 3/12/197 77 3376 
Agreement 
 
P.D.W Home Improvements (Supported Wage) P.D.W. Home Improvement, 3 Feb., 1997 - 2 Feb., 1997............... AG44/97 26/3/97 77 929 
Enterprise Agreement 1996 Midvale 
 
Peel Community Living (Inc) ALHMUW Peel Community Living (Inc) 18 months, subject to the identified AG107/02 09/12/02 Unpublished 
State Industrial Agreement 2002 employees who are eligible to funding period for the Organisation 
 be members of the Union 
 
Peel Laundry, (Transport Workers) Enterprise Peel Laundry Waroona 8 Aug., 1996 - 7 Feb., 1997.............. AG192/96 8/8/96 76 4034 
Agreement 1996 
 
Pemberton General Store and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG7/03 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Penrhos College (Enterprise Bargaining) Whole of State 1 Jan., 2008 - 31 Dec., 2010............. AG4/09 18/02/09 Unpublished 
Agreement 2008.  (Replaces previous Penrhos 
College … Agreement 2005 No. AG177/05. 
For prior details, see Vol. 88, Part 2) 
 
Penrhos College Non Teaching Staff (Enterprise Whole of State 1 Jan., 2008 – 31 Dec., 2010 ............ AG20/08 11/11/08 Unpublished 
Bargaining) Agreement 2008.  (Replaces 
previous Penrhos College Non-Teaching … 
Agreement 2003 No. AG111/04.  For prior 
details, see Vol. 88, Part 1) 
 
Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers Australia 26 July, 1994 - 24 July, 1995 ........... AG3/95 12/5/95 75 1883 
Enterprise Agreement 1995 at Canning Vale Bottling 
 Plant, W.A. 
 
Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers Australia 24 May, 1995 - 24 May, 1997.......... AG293/96 23/1/97 77 378 
Enterprise Agreement 1996 at Canning Vale Bottling 
 Plant, W.A. 
 
Perenjori Supermarket and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005........... AG181/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Perth Asbestos Removal Co Pty Ltd/CFMEUW Western Australia, Christmas 18 Aug., 2003 – 31 Oct., 2005 ......... AG214/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Perth College (Enterprise Bargaining) Perth College Inc. 1 July, 1994 - 31 Dec., 1995 ............ AG187/94 19/1/95 75 626 
Agreement 1994 
 
Perth College (Enterprise Bargaining) Whole of State 1 Jan., 2006 - 31 Dec., 2008............. AG63/07 13/11/07 Unpublished 
Agreement 2006 
(Replaces previous Perth College ... 
Agreement 2004 No. AG162/04.  For 
prior details, see Vol. 87, Part 1) 
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Perth Concrete Cutting Services/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG133/05 1/12/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Perth Concrete … 
Agreement 2002-2005 No. AG201/03. 
For prior details, see Vol. 85, Part 1) 
 
Perth Montessori School (Enterprise  Whole of State 1 Aug., 2004 – 31 July, 2007...........  AG182/05 6/9/05 Unpublished 
Bargaining) Agreement 2004 
 
Perth Precast/CFMEUW Industrial Western Australia 7 Aug., 2003 – 31 March, 2006 .......  AG203/03 6/9/04 Unpublished 
Agreement 2002-2005 
 
Perth Tiling Contractors/CFMEUW Industrial Western Australia, Christmas 27 July, 2004 - 31 Oct., 2005...........  AG141/04 27/8/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Peter Licari Brickpaving/BLPPU and the Whole of State 1 June, 2001 - 1 Nov., 2002.............  AG102/01 28/6/01 Unpublished 
CMETU Collective Agreement 2001 
 
Perth Rigging/BLPPU Collective Agreement Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG199/99 21/3/00 80 1286 
1999.  (Cancels previous Perth Rigging 
... Agreements No. AG178/1995, 
No. AG157/97 & No. AG298/97 
For prior details, see Vol. 79, Part 2) 
 
Perth Rigging Co Pty Ltd/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG154/05 11/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Perth Rigging … Agreement 2002-2005 
No. AG231/02.  For prior details, see 
Vol. 85, Part 1) 
 
Peters Creameries (WA) Pty Ltd Brunswick Peters Creameries (WA) 14 Dec., 1994 - 14 Dec., 1996 .........  AG112/95 4/9/95 75 2770 
(Enterprise Bargaining) Agreement 1994 Pty Ltd, Brunswick 
 
Peters Poultry Suppliers Agreement Peters Poultry Suppliers - 8 Aug., 1994 - 1 Aug., 1996 ............  AG95/94 13/10/94 74 2680 
1994 Processing Plant, Thornlie 
 
Peters Poultry Suppliers Enterprise Peters Poultry Suppliers, 12 Aug., 1996 - 11 Aug., 1998 ........  AG254/96 22/10/96 76 4626 
Agreement 1996 a division of Inghams 
 Enterprise Pty Limited 
 Processing Plant Thornlie 
 
Peters (W.A.) Limited (Balcatta Operations) Peters (W.A.) Balcatta 11 Nov., 1994 - 10 Nov., 1997 ........  AG123/94 28/11/94 74 2982 
Enterprise Bargaining Agreement 1994 Operations 
 
Peters (WA) Limited (Balcatta Security Officers) Peters (WA) Limited, 1 Jan., 1995 - 31 Dec., 1997 ............  AG50/95 16/6/95 75 2138 
Enterprise Bargaining Agreement 1995 Balcatta 
 
Peters (WA) Ltd Country Distribution Depots Peters (WA) Ltd Country 1 Dec., 1995 - 1 Dec., 1997 .............  AG170/96 13/9/96 76 4036 
(Enterprise Bargaining) Agreements 1996 Distribution Depots 
 
Pharmacy Guild/SDA Australian Vocational Perth Metropolitan Area 30 Aug., 1993 - 29 Aug., 1995 ........  AG57/93 30/11/93 73 3402 
Certificate Training System Pilot Project 
Agreement 1993 
 
Phoenix Design and Construct P/L / CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG22/06 24/03/06 Unpublished 
Industrial Agreement 2005-2008 
 
Pictoria Nominees Industrial Agreement Pictoria Nominees Pty Ltd 29 Apr., 1996 - 31 July, 1997 ..........  AG97/96 29/4/96 76 1341 
 
Picture Pave/BLPPU and the CMETU Collective Whole of State 30 Mar., 2001 - 1 Nov., 2002...........  AG59/01 3/5/01 Unpublished 
Agreement 2001 
 
Pierre & Stones/BLPPU and the CMETU Whole of State 14 Feb., 2001 - 1 Nov., 2002 ...........  AG26/01 26/3/01 Unpublished 
Collective Agreement 2001 
 
Pilbara 4-Wheel Drive and Mine Services Respondents Operations 17 June, 1997 - 16 June, 1999 .........  AG119/97 19/6/97 77 1702 
Agreement 1997 Newman WA 
 
Piletech Western Australia Pty Ltd/CFMEUW Western Australia, Christmas 24 Feb., 2004 - 31 Oct., 2005 ..........  AG29/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
(Replaces Piletech/CFMEUW … Agreement Groups only 
2001No. AG33/02.  For prior details, see 
Vol. 84, Part 1) 
 
Piling Contractors (WA) / CFMEUW Industrial Western Australia, Christmas 30 Sept., 2004 – 31 Oct., 2005.........  AG173/04 3/11/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Pilkington (Australia) Operations Ltd, Pilkington (Australia) 18 Jan., 1994 - 17 Jan., 1995 ...........  AG90/93 3/2/94 74 240 
Myaree Enterprise Agreement 1993 Operations Ltd, Myaree 
 
Pilkington (Australia) Operations Limited Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997 .........  AG326/95 10/1/96 76 366 
Myaree Wholesale (Stage II 1995) Enterprise Operations Limited Myaree 
Agreement Wholesale Operations 
 
Pilkington (Australia) Operations Limited Myaree, WA 26 Nov., 1999 - 18 Nov., 2000 ........  AG155/99 26/11/99 79 3660 
Western Australian Glazing Enterprise 
Agreement Stage II.  (Replaces AG283/96) 
 
Pilkington (Australia) Operations Limited, Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG246/01 9/1/02 Unpublished 
WA State Operations, Glazing Division/ 
BLPPU and the CMETU Collective 
Agreement 2001 
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Pilkington (Australia) Operations Limited, Pilkington (Australia) 9 Jan., 2001 - 18 Nov., 2003 ............ AG247/01 9/1/02 Unpublished 
Western Australia State Operations  Operations Limited - 
Glazing (Stage III, 2001) Enterprise  Western Australian 
Agreement State, Myaree 
 
Pilkington (Australia) Operations Limited, Pilkington (Australia) 19 Oct., 2004 - 30 Apr., 2007 .......... AG164/04 19/10/04 Unpublished 
Glazing (Enterprise Bargaining) Stage IV Operations Limited - 
Agreement 2004 Western Australian 
 State, Myaree – Glazing 
 Business 
 
Pilkington (Australia) Operations Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997.......... AG325/95 10/1/96 76 369 
Limited, Western Australian Retailing Operations Limited 
Enterprise Agreement Stage I Western Australian 
 Retailing Operations 
 
Pilkington (Australia) Operations Limited, Albany, South Fremantle, 18 Aug., 1998 - 17 Nov., 2000......... AG153/98 15/10/98 78 4045 
Western Australian Retailing (Stage II, 1998) Greenwood, Midland, 
Enterprise Agreement Nth Perth, Victoria Park 
 
Pilkington (Australia) Operations Limited, Albany, South Fremantle, 18 Nov., 2000 - 15 Nov., 2004......... AG9/01 28/2/01 Unpublished 
Western Australian State Retail (Stage III, 2000) Greenwood, Midland, 
Enterprise Agreement Nth Perth, Victoria Park 
 
Pilkington (Australia) Operations Limited, Whole of State 18 Aug., 1998 - 17 Nov., 2000......... AG154/98 12/10/98 78 4048 
Myaree Wholesale (Stage III 1998) 
Enterprise Agreement 
 
Pilkington (Australia) Operations Limited, Pilkington (Australia) 18 Nov., 2000 - 15 Nov., 2004......... AG9/01 28/2/01 Unpublished 
Myaree Wholesale (Stage IV, 2000) Enterprise Operations Limited - 
Agreement Myaree Wholesale Operations 
 
Pink Prop Formwork/CFMEUW Industrial Western Australia, Christmas 5 Mar., 2004 - 31 Oct., 2005 ............ AG35/04 2/7/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Pioneer Concrete (WA) Pty Ltd Bunbury Whole of State 1 Oct., 1996 - 30 Sep., 1998............. AG16/97 18/3/97 77 934 
Quarry (Enterprise Agreement) 1996 
(Replaces Pioneer Concrete Pty Ltd (WA) 
... Agreement 1995 No. AG106/1995. 
(For prior details, see Vol. 76, Part 2) 
 
Pioneer Concrete (WA) Pty Ltd Herne Hill Pioneer Concrete (WA) Pty Ltd, 1 Aug., 1996 - 31 July, 1998............ AG303/96 7/1/97 77 391 
Quarry (Enterprise Bargaining) Agreement 1996 Herne Hill Quarry Operations 
(Replaces No. AG63/93 and No. AG54/95. 
See Vol. 78, Part 1).  (Replaced by AG6/99 
insofar as that agreement binds the AMWU 
and Pioneer (Concrete (WA) Pty Ltd) 
 
Pioneer Construction Materials Agitator Whole of State 17 Aug., 2004 - 20 Dec., 2006 ......... AG83/04 17/8/04 Unpublished 
Truck Drivers’ Agreement 2004 
(Replaces previous Pioneer Construction 
... Agreement No. AG244/00. 
For prior details, see Vol. 84, Part 1) 
 
Pioneer Construction Materials Pty Ltd Byford Byford Quarry operations Agreement to remain in force........... AG84/04 16/8/04 Unpublished 
Quarry (Enterprise Bargaining) Agreement  until 5 October 2006 
2004.  (Replaces previous Pioneer Construction. 
... Agreement No. 260/2000. For prior 
details, see Vol. 84, Part 1) 
 
Pioneer Construction Materials Pty Ltd Pioneer Construction Materials Expired 5 Oct., 2006 ........................ AG96/04 23/8/04 Unpublished 
Red Hill Quarry (Enterprise Bargaining) and all employees engaged in 
Agreement 2004.  (Replaces previous the Company’s Red Hill Quarry 
Pioneer Construction Materials ... Agree- Operation 
ment No. AG261/2000.  For prior details, 
see Vol. 84, Part 1) 
 
Pioneer Construction Materials Tip Truck Whole of State 5 Apr., 2004 – 5 Apr., 2007 ............. AG19/04 5/04/04 Unpublished 
and Tanker Drivers Agreement 2004 
(Replaces previous Pioneer Construction 
Material ... Agreement No. AG246/00. 
For prior details, see Vol. 83, Part 2) 
 
Pioneer Store and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG145/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
P Jones Constructions/CFMEUW  Whole of State 6 June, 2002 - 1 Nov., 2002 ............. AG85/02 27/06/02 Unpublished 
Collective Agreement 2002 
 
Plasterwise Plastering Contractors/CFMEUW Western Australia, Christmas 16 Jan., 2003 – 31 Oct., 2005........... AG46/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Plasterwise Plastering/BLPPU Groups only 
Collective Agreements No. AG99/00, 
84WAIG61.  For prior details, see 
Vol. 83, Part 1) 
 
Plaster Workers Colonial Sugar Refining Works occupied by Colonial 28 Dec., 1961 to 27 Dec., 1962........ AG2/62 8/2/62 42 271 
Co. Ltd. Plaster Workers Agreement Sugar Refining Co. Ltd 
 
Platform Modification and Hook-up Agreement  State of WA 30 Aug., 1990 to 29 Aug., 1992....... AG6/90 21/9/90 70 4009 
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PNM Painting Contractors Industrial Petnee Holdings Pty Ltd t/a 21 Sept., 1995 - 31 July, 1997 .........  AG237/95 22/11/95 76 131 
Agreement PNM Painting Contractors 
 
PNM Painting Contractors Industrial Whole of State 14 Feb., 1996 - 31 July, 1997 ..........  AG43/96 11/12/96 77 86 
Agreement 
 
PNM Painting Contractors Industrial Whole of State 30 Mar., 1998 - 31 Oct., 1999..........  AG50/98 2/6/98 78 2307 
Agreement 
 
Polarcup Australia - Perth Enterprise Polarcup Australia 1 July, 1999 - 30 June, 2001 ............  AG125/99 4/10/99 79 2948 
Agreement 1999 Bayswater 
 
Police (Commissioned Officers) Whole of State 1 July, 1976 to 30 June, 1977 ..........  AG49/76 22/10/76 56 1761 
Industrial Agreement 
 
Poniris Painting Industrial Agreement Poniris Painting Pty Ltd 1 Aug., 1995 - 31 July 1997.............  AG159/95 10/10/95 75 3004 
 
Positive Paving Personnel Trust/CFMEUW Western Australia, Christmas 27 May, 2004 – 31 Oct., 2005 .........  AG99/04 30/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Port Hedland Port Authority Port Marine All Port Control Officers 21 Jan., 1994 - 20 Jan., 1995 ...........  AG92/93 27/1/93 74 248 
Officers Industrial Agreement 1993 employed by Port 
 Hedland Port Authority 
 
Port Hedland Truck Stop and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG21/03 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Port Hedland Visitors Centre (Inc.) Enterprise Port Hedland Visitors Centres 5 Sept., 2002 – 3 Sept., 2004 ...........  AG91/02 05/09/02 Unpublished 
Agreement 2002 (Inc), its employees encompassed 
 within Clause 19 and the ASU 
 
Port-Villa Demolition Industrial Agreement Whole of State 21 Oct., 1998 - 31 Oct., 1999...........  AG231/98 17/12/98 79 191 
 
Portvilla Pty Ltd Industrial Agreement 1996 Portvilla Pty Ltd 29 May, 1996 - 31 July, 1997 ..........  AG151/96 5/7/96 76 2729 
 
Portvilla Industrial Agreement Whole of State 6 Oct., 1997 - 31 Oct., 1999.............  AG342/97 10/2/98 78 916 
 
Powermont Roof Tiling/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG232/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
P.R. & B.M. Harrington and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG208/02 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Precast Company Perth/CFMEUW Industrial Western Australia 22 July, 2003 – 31 March, 2006 ......  AG186/03 6/9/04 Unpublished 
Agreement 2002-2005 
 
Precast Prestressed Buildings Perth/CFMEUW Western Australia 4 Aug., 2004 – 31 March, 2006 .......  AG143/04 15/04/05 Unpublished 
Industrial Agreement 2003-2006 
 
Precise Drilling & Sawing/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG244/05 17/2/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Precise Drilling … Agreement 2002-2005 
No AG32/03.  For prior details, see 
Vol. 85, Part 2) 
 
Pre-Formed Profiles/CFMEUW Industrial Western Australia, Christmas 10 June, 2003 – 31 Oct., 2005 .........  AG149/03 6/9/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Premier Coal Development Project Agreement United Construction, Collie 1/7/97 - Completion of Project ........  AG226/97 30/9/97 77 2642 
 
Presbyterian Ladies College Teaching Staff Teaching Staff employed by the 1 Jan., 2008 - 31 Dec., 2010 ............  AG68/07 17/01/08 Unpublished 
(Enterprise Bargaining) Agreement 2008-2010. College who are members or 
(Replaces previous Presbyterian Ladies’ eligible to be members of the 
... Agreement 2005-2007 No. AG52/05.  IEU in the State of Western 
For prior details, see Vol. 88, Part 1) Australia 
 
Prestige Cranes/CFMEUW Industrial Agreement Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG68/03 7/5/03 Unpublished 
2002-2005.  (Cancels Prestige Cranes/BLPPU and Cocos (Keeling) Islands 
and CMETU Collective Agreement 2001 Groups only 
No. AG94/01, 84WAIG62.  For prior 
details, see Vol. 83, Part 1) 
 
Prestige Logistics/CFMEUW Industrial Western Australia, Christmas 6 Apr., 2004 – 31 Oct., 2005 ...........  AG75/04 9/8/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Presto Construction Industrial Agreement Presto Construction 19 Dec., 1995 - 31 July, 1997 ..........  AG333/95 24/6/96 76 2350 
 Pty Ltd 
 
Presto Scaffolding/CFMEUW Industrial Whole of State 8 Mar., 2004 -30 Sep., 2005 ............  AG36/04 2/7/04 Unpublished 
Agreement 2002 – 2005.  (Replaces previous 
Presto Scaffolding Industrial Agreement 
No. AG149/94.  For prior details, see 
Vol. 84, Part 1) 
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Princess Margaret Hospital for Children Patrol Officers employed by 25 Aug., 1993 ................................... AG54/93 10/11/93 73 2964 
Patrol Officers Agreement Board of Management 
 Princess Margaret 
 Hospital for Children 
 
Printing (Community Newspaper Group) Establishment of Community 1 Mar., 2006 – 29 Feb., 2009 ........... AG20/06 22/3/06 Unpublished 
Production Employees (Enterprise Newspaper Group 
Bargaining) Agreement 2006 
(Replaces previous Printing … Agreement 
2003 No. AG135/03.  For prior details, 
see Vol. 85, Part 2) 
 
Printing (Government) Agreement 2007 Department of Agriculture and 21 May, 2007 - 31 Dec., 2009.......... AG37/07 21/5/07 87 1054 
(Cancels and Replaces previous Printing Food and Department of Culture 
Government Agreement 2004 No. AG259/04.   and the Arts 
For prior details, see Vol. 86, Part 2) 
 
Printing (Institute of Technology -  Metropolitan Area 15 April, 1969 to 14 April, 1972...... AG1/69  15/4/69 49 324 
(Apprentices) Industrial Agreement 
 
Pro Team Clean/CFMEUW Industrial Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............ AG188/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Professional Ceilings Services/BLPPU Whole of State 14 Dec., 2000 - 1 Nov., 2002 ........... AG215/00 14/12/00 81 173 
Collective Agreement 2000 
 
Professional Ceilings Services Wall and Whole of State 13 March, 1998 - 31 Oct., 1999 ....... AG45/98 30/9/98 78 3701 
Ceiling Industrial Agreement 
 
Professional Concrete Pumping Services/ Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG189/05 17/2/06 Unpublished 
CFMEUW Industrial Agreement 2005 – 2008 
(Replaces previous  Professional Concrete … 
Agreement 2002 - 2005 No. AG30/03. 
For prior details, see Vol. 85, Part 2) 
 
Project Tile Fixing Industrial Agreement Project Tile Fixing Pty Ltd 15 Sept., 1995 - 31 July, 1997.......... AG194/95 10/10/95 75 3005 
 
Projek Demolition Industrial Agreement Gemgrove Holdings t/a 19 June, 1995 - 18 June, 1997.......... AG103/95 21/7/95 75 2375 
 Projek Demolition 
 
Pro Pumps/BLPPU Collective Agreement 1999 Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG242/99 8/3/00 80 1272 
 
“Prospector and Avon Link on Train Customer Prospector Rail Service  24 Mar., 2006 – 22 Mar., 2008 ........ AG44/06 24/3/06 Unpublished 
Service Officers Enterprise Agreement 2006 and Avon Link Service or until Delron contract with Transwa 
  terminates, whichever is the sooner 
 
Protech International Group Enterprise Whole of State 1 July, 2004 – 31 Oct., 2005 ............ AG149/04 12/04/05 Unpublished 
Bargaining Agreement 2004 
 
Public Transport Authority Railcar Drivers Transperth Train Operations 24 Feb., 2006 – 31 Dec., 2007 ......... AG31/06 24/2/06 Unpublished 
Transperth Train Operations) Enterprise 
Agreement 2006.  (This substitutes the Public 
Transport Authority Railcar Drivers (Transperth 
Train Operations) Enterprise Order 2004 
No. 699/2004.  See Appendix IX 
for details of Enterprise Order) 
 
Public Transport Authority Railway Public Transport Authority 26 June, 2009 – 31 March, 2011 ...... AG31/09 26/6/09 Unpublished 
Employees Industrial Agreement 2009 of Western Australia 
(Replaces previous Public Transport 
Authority … Agreement 2006 No. AG37/06. 
For prior details, see Vol. 89, Part 1) 
 
Public Transport Authority Railway Employees Public Transport Authority 28 July, 2009 – 23 March, 2011....... AG34/09 28/7/09 Unpublished 
(Trades) Industrial Agreement 2009 
(This substitutes the Public Transport 
Authority … Agreement 2006 No. AG38/06. 
For prior details, see Vol. 89, Part 1) 
 
Public Transport Authority Salaried employees who are members 7 Aug., 2009 - 31 Mar., 2011........... AG35/09 7/7/09 Unpublished 
Officers (APEA) Agreement 2008 or eligible to be members of 
 the union 
 
Public Transport Authority Salaried PTA employees in classifica- 5 Oct., 2010 – 3 Oct., 2012 .............. AG19/10 5/10/10 Unpublished 
Officers Agreement 2010 tions listed in Schedule 2  
(Cancels previous Public Transport who are members of or are  
Authority … Agreement 2008 No. AG6/09. eligible to become members  
For prior details, see Vol. 90, Part 1) of the ARTBIU 
 
Public Transport Authority (Transit All PTA employees in classi- 6 April, 2009 - 30 June, 2010........... AG9/09 6/4/09 Unpublished 
Officers) Industrial Agreement 2009 fications listed in Schedule 2  
 who are members of or are  
 eligible to become members  
 of the ARTBIU 
 
Public Transport Authority (Transwa) Public Transport Authority 21 April, 2011 – 31 Jan., 2014 ......... AG7/11 21/04/11 Unpublished 
Enterprise Agreement 2011 of Western Australia Transwa 
(Cancels and replaces the Public Transport Division 
Authority … Agreement 2009 No. AG32/09. 
For prior details, see Vol. 90, Part 2) 
 
Pullella Earthmoving/CFMEUW Industrial Western Australia, Christmas 19 May, 2004 – 31 Oct., 2005.......... AG91/04 30/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
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Puma Paving/BLPPU and the CMETU Whole of State 10 Aug., 2001 - 1 Nov., 2002 ..........  AG167/01 29/8/01 Unpublished 
Collective Agreement 2001 
 
PVS/Aquarius Cards and Gifts Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG200/95 13/11/95 75 3224 
Retail Agreement by Aquarius Cards and Gifts 
 
PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 1 June, 1997...............  AG111/96 18/6/96 76 2352 
 Services BP Sorrento, 
 Checkpoint Undercar 
 Parts, Regent Motors P/L, 
 Solo Bayswater, Prestige 
 Automotive Pty Ltd, 
 Exhaust Torque, Caltex 
 Malaga, Ultratune Morley, 
 Marmion Marine, Tuff 
 Tyre Supplies, TM 
 Mechanical Repairs, 
 Gargling Street Automotive, 
 Byford Tyre power 
 
PVS/Auto Services/Jobskills Agreement Professional Vocational Services 1 Jan., 1996 - 30 June, 1997............  AG159/96 23/7/96 76 3691 
 Jobskill Trainees at Head Torque 
 
PVS/Auto Services/Jobskills Agreement Professional Vocational Services, 1 Jan., 1996 - 30 June, 1997............  AG158/96 23/7/96 76 3693 
 Jobskill employees at Southern 
 Cross Petroleum WA 
 
PVS/AUTO SERVICES/JOBSKILLS PVS Jobskills Trainees employed 14 Nov., 1995 - 13 May, 1995.........  AG283/95 21/11/95 75 3225 
Agreement by Auto Services industry 
 
PVS/AUTO/SERVICES/JOBSKILLS Whole of State 1 Jan., 1996 - 30 June, 1997 ............  AG336/95 17/1/96 78 2311 
Agreement 
 
PVS/Auto Services Jobskills Agreement 1996 Whole of State 1 Jan., 1996 - 31 June, 1998 ............  AG4/96 1/2/96 77 3382 
 
PVS/Boutique Consolidated Pty Ltd Whole of State 11 July, 1994 - 10 July, 1995...........  AG69/94 29/7/94 74 1912 
Jobskills Retail Agreement 
 
PVS/Desert Designs Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG203/95 13/11/95 75 3226 
Agreement by Desert Designs 
 
PVS/Fabric Warehouse Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG197/95 14/11/95 75 3227 
Retail Agreement by Fabric Warehouse 
 
PVS/Gardner Electronics Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG205/95 14/11/95 75 3229 
Retail Agreement by Gardner Electronics 
 
PVS/Jacksons Drawing Supplies Pty Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG202/95 13/11/95 75 3230 
Limited Jobskills Retail Agreement by Jacksons Drawing 
 Supplies Pty Limited 
 
PVS/Peppermint Tree Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG204/95 14/11/95 75 3231 
Agreement by Peppermint Tree 
 
PVS/Poolmart Jobskills Retail Agreement Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG206/95 13/11/95 75 3232 
 by Poolmart 
 
PVS/Prints and Presence Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG198/95 14/11/95 75 3233 
Retail Agreement by Prints and Presence 
 
PVS/Repco Auto Parts Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG201/95 13/11/95 75 3235 
Agreement by Repco Auto Parts 
 
PVS/Silkside Pty Ltd Jobskills Retail Agreement Whole of State 15 Aug., 1994 - 14 Aug., 1995 ........  AG98/94 23/9/94 74 2355 
 
PVS/Skyjack Jobskills Retail Agreement Jobskills Trainees  1 Dec., 1994 - 30 Nov., 1995...........  AG196/95 14/11/95 75 3236 
 employed by Skyjack 
 
PVS/Sportsgirl Sportscraft Group Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG199/95 14/11/95 75 3237 
Retail Agreement by Sportsgirl/Sportcraft Group 
 
PVS/Suzanne Grae Corporation Pty Ltd Whole of State 15 Aug., 1994 - 14 Aug., 1995 ........  AG99/94 23/9/94 74 2356 
Jobskills Retail Agreement 
 
PVS/Universal Retailers Pty Ltd Jobskills Whole of State 10 Oct., 1994 - 9 Oct., 1995.............  AG150/94 30/11/94 74 2995 
Retail Agreement 
 
PVS/Worths Pty Ltd Jobskills Retail Agreement Whole of State 11 July, 1994 - 10 July, 1995...........  AG68/94 29/7/94 74 1914 
 
PWD Construction Pty Ltd/CFMEUW Industrial Western Australia, Christmas 16 Jan., 2003 – 31 Oct., 2005 ..........  AG47/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels PWD and Cocos (Keeling) Islands 
Construction Pty Ltd Bricklaying … Agreement Groups only 
AG126/95 & PWD Construction/BLPPU and 
the CMETU … Agreement 1999 AG194/99, 
84WAIG62.  For prior details, see 
Vol. 83, Part 1) 
 
Pyrotronics Fire Protection Pty Ltd State of WA 1 Mar., 2003 – 31 Oct., 2005 ...........  AG282/03 8/12/03 Unpublished 
ABN 73102333899 Enterprise Bargaining 
Agreement 2003 
 
Q Contracting/CFMEUW Collective Whole of State 9 Jan., 2002 - 1 Nov., 2002..............  AG258/01 9/1/02 Unpublished 
Agreement 2001 
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Q Contracting/CFMEUW Industrial Agreement Western Australia 1 Nov., 2005 – 31 Dec., 2008 .......... AG143/05 1/12/05 Unpublished 
2005-2008.  (Replaces Q Contracting … 
Agreement 2002-2005 No. AG233/02. 
For prior details, see Vol. 85, Part 1) 
 
QED Fabrication Pty Ltd/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG171/05 8/11/05 Unpublished 
Agreement 2005-2008 
 
Quake Holdings/CFMEUW Industrial Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG215/05 28/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Quake Holdings … Agreement 2002-2005 
No. AG187/03. For prior details, see 
Vol. 85, Part 1) 
 
Quality Assured Projects/ BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG152/00 11/07/00 81 550 
the CMETU Collective Agreement 2000 
(Replaces previous Quality Assured 
... Agreement No. AG 264/19997. 
For prior details, see Vol. 80, Part 2) 
 
Quality Waterproofing Services (WA) Maraglen Pty Ltd t/a Quality 19 Sept., 1995 - 31 July, 1997.......... AG231/95 22/11/95 76 132 
Industrial Agreement Waterproofing Services (WA) 
 
Quartell Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG225/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Quickfix/CFMEUW Industrial Agreement Western Australia, Christmas 29 Nov., 2002 – 31 Oct., 2005 ......... AG232/02 7/5/03 Unpublished 
2002-2005.  (Cancels Quickfix Reinforcing/ and Cocos (Keeling) Islands 
BLPPU and the CMETU … Agreement 1999, Groups only 
AG235/99.  For prior details, see Vol. 83, Part 1) 
 
Quintilian School (Enterprise Bargaining) Whole of State 1 Feb., 2010 - 31 Jan., 2012 ............. AG20/10 5/10/10 Unpublished 
Agreement 2010, The.  (Replaces previous 
Quintilian School ... Agreement 2003, The 
No. AG302/03.  For prior details, see 
Vol. 90, Part 1) 
 
R & C Rossi Industrial Agreement P. Rossi t/a R & C Rossi 15 Sept., 1995 - 31 July, 1995.......... AG186/95 10/10/95 75 3008 
 
R & E General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005........... AG180/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
R & M Pirone Grano Contractors/CFMEUW Western Australia, Christmas 14 Apr., 2003 – 31 Oct., 2005.......... AG118/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
RAC - Assistance Centre, Enterprise Whole of State 17 Feb., 2003 – 1 Aug., 2005........... AG308/02 17/2/03 Unpublished 
Agreement 2002.  (Replaces and Cancels 
previous RAC - Assistance ... Agreement 
No. AG259/00.  For prior details, 
see Vol. 82, Part 2) 
 
R.A.C. Glass and Security Services Pty Ltd Whole of State 1 Jan., 2001 - 31 Dec., 2001............. AG285/00 8/3/01 Unpublished 
Enterprise Bargaining Agreement 2001 
 
RAC Motoring Services Enterprise Bargaining Perth Metropolitan Area 1 Jan., 2004 - 31 Dec., 2005............. AG11/04 13/02/04 Unpublished 
Agreement 2004, No. AG11 of 2004  Amended - 
Replaces RAC Motoring … Agreement  Order No. 1097/2004 (Interpretation) … 1/10/04, 
(2002 No. AG3/02.  For prior details,     19/11/04 84 3827 
see Vol. 83, Part 2) 
 
R.A.C. of WA (Inc.) Fleet Maintenance Work- Whole of State 1 Aug., 1997 - 31 July, 1998............ AG323/97 28/11/97 77 3387 
Shop Enterprise Bargaining Agreement 
1997 - The 
 
RAC (WA) Redundancy Agreement Whole of State 20 Mar., 2000 - 31 Dec., 2000 ......... AG164/99 20/3/00 80 1568 
(Cancels previous RAC (WA) ... Agree- 
ments No. AG263/97.  For prior details, 
see Vol. 79, Part 2) 
 
Racing and Wagering Western Australia Whole of State 1 Jan., 2005 – 31 Dec., 2006 ............ AG291/04 24/01/05 Unpublished 
(“RWWA”) (Commuted Allowance – 
Computer Operators) Specific Agreement 2005 
(Replaces the Totalisator Agency Board Agency 
(Commuted Allowance – Computer Operators) 
Specific Agreement 2003 No. PSAAG1/04) 
 
Radiator Repair Industry Youth Whole of State 7 June, 1990 to 6 June, 1991 ............ AG16/89 7/6/90 70 2185 
Traineeship Agreement 
 
Railway Wages Grades Long Service Workers employed by W.A. 1 Aug., 1976 to 31 July, 1977 .......... AG57/76 10/1/77 57 205 
Agreement, 1976 Government Railways 
 Commission 
 
Ralph M. Lee (WA) Pty Ltd Enterprise Whole of State 1 Aug., 1994 - 31 Dec., 1995 ........... AG117/94 26/10/95 74 2682 
Bargaining Agreement 1994 
 
Ralph M. Lee (WA) Pty Ltd Enterprise Ralph M Lee (WA) 1 Jan., 1996 - 31 Dec., 1997............. AG128/96 29/5/96 76 1903 
Bargaining Agreement 1996 Pty Ltd 
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Ralph M Lee Pty Ltd (Maintenance BHP Iron Ore Facility 1 Nov., 1996 - 31 Oct., 1998 ...........  AG58/97 4/3/97 77 673 
Operations) Port Hedland Enterprise 
Bargaining Agreement 1997 
 
Ram Demolition Industrial Agreement R. Tanner and M. Vlasich 13 June, 1995 - 12 June, 1997 .........  AG99/95 21/7/95 75 2377 
 t/a Ram Demolition 
 
Rama Concrete/CFMEUW Industrial Agreement Western Australia, Christmas 13 Dec., 2002 – 31 Oct., 2005 .........  AG299/02 7/5/03 Unpublished 
2002-2005.  (Cancels Rama Concrete/BLPPU and Cocos (Keeling) Islands 
and the CMETU Collective Agreement 2000 Groups only 
No. AG109/00.  For prior details, 
see Vol. 83, Part 1) 
 
Ram Jet Concrete Pumping/BLPPU Collective State of WA 7 July, 2000 - 1 Nov., 2002..............  AG184/00 7/8/00 80 3255 
Agreement 2000 
 
Ramsay Healthcare WA Hospitals Health State of WA 10 Mar., 2005 – 31 Jan., 2008 .........  AG24/05 16/03/05 Unpublished 
Services Union Enterprise Agreement 2005 
(Replaces Hollywood Private Hospital … 
Agreement No. AG9/2003 and HSOA 
Rockingham Family … Agreement 2003 
No. AG 102/03) 
 
Ramsar Industrial Agreement Ramsar Pty Ltd 4 Nov., 1994 - 31 July, 1995............  AG147/94 4/11/94 75 114 
 
Rand National Transport Enterprise 16 Miles Road, Kewdale W.A. 10 Dec., 2002 – 1 Aug., 2005 ..........  AG203/02 12/12/02 Unpublished 
Bargaining Agreement 2002 
(Replaces previous Rand Cold … 
Agreement No. AG171/99 and Rand 
National … Agreement No. AG229/96. 
For prior details, see Vol. 82, Part 1) 
 
Rand National Transport Enterprise Whole of State 18 Sept., 1997 - 1 Aug., 1998 ..........  AG182/97 2/10/97 77 2646 
Bargaining Agreement 
 
Rangers (National Parks) General Agreement Employees employed by 5 May, 2011 - 31 Dec., 2013 ...........  AG9/11 5/05/11 Unpublished 
2011.  (Replaces previous Rangers … Agreement National Parks Authority  
2009 No. AG29/09.  For prior details, see throughout the State of W.A. 
Vol. 90, Part 2) 
 
RANWELL PTY LTD/CFMEUW Collective Whole of State 7 Mar., 2002 - 1 Nov., 2002.............  AG35/02 5/4/02 Unpublished 
Agreement 2002 
 
Rapid Metal Developments Enterprise Bargaining Whole of State 1 July, 1999 - 30 June, 2001 ............  AG127/99 6/10/99 79 3322 
Agreement 1999.  (Replaces AG165/97) 
 
Raptor Commercial Demolition Pty Ltd/ Western Australia, Christmas 13 Dec., 2002 – 31 Oct., 2005 .........  AG300/02 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels Raptor Demolition/BLPPU Collective Groups only 
Agreement 1999 No. AG254/99. 
For prior details, see Vol. 83, Part 1) 
 
Ravensthorpe Nickel Project and MCD Ravensthorpe Nickel Project 5 May, 2006 – 2 May, 2009.............  AG45/06 5/5/06 Unpublished 
Contracting Agreement 2006 
 
R Bayley Electrical Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG234/97 21/5/98 78 2312 
 
RCR Engineering Enterprise Agreement Key Investments 5 Aug., 1994 - 4 Aug., 1995 ............  AG74/94 11/8/94 74 2123 
 T/A RCR Engineering 
 
RCR Engineering Ltd (Bunbury Operations) Whole of State 20 Dec., 1996 - February 1998 ........  AG319/96 31/12/96 77 88 
Enterprise Agreement 1996 
 
RCR Tomlinson Ltd (Bayswater and RCR Tomlinson Ltd 1 Oct., 2002 – 31 Dec., 2003 ...........  AG156/03 5/8/03 Unpublished 
Welshpool) Enterprise Agreement 2002 Bayswater and Welshpool 
 
RCR Tomlinson Ltd (Bayswater and Welshpool) RCR Tomlinson Ltd 1 Jan., 2004 – 31 Dec., 2006............  AG18/04 23/02/04 Unpublished 
Enterprise Agreement 2004 Bayswater and Welshpool 
 
RCR Tomlinson Ltd (Bunbury Operations) RCR Tomlinson's engineering 22 June, 2001 - 30 Mar., 2003 .........  AG122/01 13/7/01 Unpublished 
Enterprise Agreement 2001 - 2003 operations, Bunbury 
(Replaces previous RCR Tomlinson 
... Agreement No. AG20/99.  For 
prior details, see Vol. 81, Part 2) 
 
RCR Tomlinson Ltd (Perth Engineering) Whole of State 2 June, 1998 - 1 June, 2000..............  AG95/98 13/8/98 78 3451 
Enterprise Agreement 1998 
(Cancels AG231/1996.  For prior details, 
see Vol.78, Part 1) 
 
RCR Tomlinson Ltd (Perth Foundry) Enterprise Perth 13 Nov., 1998 - 12 Nov., 2000 ........  AG253/98 10/2/99 79 798 
Agreement 1998 (Amending Order) 
(Cancels previous RCR Tomlinson 
... Agreement No. AG253/98. 
Published at Vol. 79WAIG526 
dated 18/1/99) 
 
Read Bros Pty Ltd/CFMEUW Industrial Western Australia, Christmas 24 June, 2003 – 31 Oct., 2005 .........  AG159/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Readymix Albany Quarry (Enterprise Employees of CSR Limited 1 Apr., 1994 - 31 Mar., 1995 ...........  AG37/94 22/12/94 75 115 
Bargaining) Consent Agreement 1994 t/a The Readymix Group 
 connected with hard rock 
 quarry operations, Albany 
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Readymix Gosnells Quarry (Enterprise The Readymix Group Hardrock 5 April, 1993 - 31 Dec., 1993........... AG15/93 12/5/93 73 1265 
Bargaining) Agreement 1993, The Quarry Operations, Gosnells 
 
Readymix Gosnells Quarry and Central CSR Limited t/a The 1 Nov., 1995 - 31 Oct., 1997............ AG26/96 23/2/1996 76 691 
Workshops (Enterprise Bargaining) Readymix Group 
Consent Agreement 1995, The 
(Replaces The Readymix Gosnells 
Quarry ...  Agreement 1994. 
See Vol 75, Part 1) 
 
Readymix (Mandurah and Gosnells Transport, CSR Limited t/a  7 Apr., 1995 - 6 Apr., 1996 .............. AG143/95 5/10/95 75 2787 
(Enterprise Bargaining) Agreement 1995, The The Readymix Group 
(Replaces The Readymix Gosnells Transport, 
... Agreement 1994.  For prior details, 
see Vol 75, Part 1) 
 
Readymix Jandakot International Agreement. Whole of State 11 Dec., 1997 - 10 Dec., 1999.......... AG67/98 30/7/98 78 3711 
(Replaces AG18/1994) 
 
Readymix Metropolitan Concrete (Enterprise The Readymix Group 22 Dec., 1993 - 21 Dec., 1994.......... AG87/93 24/12/93 74 95 
Bargaining) Consent Agreement 1993 - The 
 
Readymix Port Hedland Concrete Plant Port Hedland 12 Dec., 1996- 11 Dec., 1997........... AG102/97 20/6/97 77 1705 
(Enterprise Bargaining Agreement 1996 - The 
 
Readymix Quarries Gosnells Operations 1995 CSR Limited t/a The Readymix 24 Nov., 1995 - 23 Nov., 1998......... AG273/95 24/11/95 76 134 
Redundancy Agreement Group ACN 00 0001 276 
 
Real Estate WA (REWA) Agreement 2004 Real Estate WA 15 Mar., 2005 – 13 Mar., 2007 ........ AG283/04 15/03/05 Unpublished 
 
RED AUSTRALIA EQUIPMENT PTY LTD Whole of State 18 July, 1998 - 17 July, 1999 ........... AG40/98 20/7/98 78 3242 
Perth Branch Industrial Agreement 1998 
 
Reda Pty Ltd/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG208/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Redundancy Due to ANI Bradken South ANI Bradken, South Fremantle 29 May, 1997- Closure..................... AG103/97 29/5/97 77 1461 
Fremantle Plant Closure Agreement Plant and directly affected area 
 
Reeves Steel Fabrication Pty Ltd/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG166/05 12/12/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces Reeves Engineering/CFMEUW 
Industrial Agreement 2002-2005 No. AG169/03) 
 
Regent College Inc (Enterprise Bargaining) Whole of State 1 Jan., 2010 - 31 Dec., 2012............. AG8/11 29/04/11 Unpublished 
Agreement 2010.  (Replaces previous Regent 
College ... Agreement 2003, No. AG299/03. 
For prior details, see Vol. 90, Part 2) 
 
Regent Masonary Industrial Agreement Whole of State 11 Oct., 1996 - 31 July, 1997 ........... AG284/96 26/3/97 77 937 
 
Reguero Contracting/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG94/00 19/5/00 80 2668 
Collective Agreement 2000 
 
Registered Nurses – Australian Nursing Whole of State 18 Dec., 2008 – 30 June, 2010 ......... AG22/08 18/12/08 Unpublished 
Federation – Disability Services  
Commission Industrial Agreement 2008 
 
Registered Nurses, Midwives and Enrolled State of Western Australia 13 Feb., 2008 – 30 June, 2010 ......... AG 69/07 13/2/08 Unpublished 
Mental Health Nurses – Australian Nursing  
Federation – WA Health Industrial  
Agreement 2007 
 
Reo Craft Industrial Agreement M. Hoppa t/a Reo Craft 11 Sept., 1995 - 31 July, 1997.......... AG 218/95 22/11/95 76 134 
 
Reo Craft/BLPPU and the CMETU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG 150/00 11/07/00 81 556 
Agreement 2000.  (Replaces Agreement 
No. AG 29/98) 
 
Reo Craft/CFMEUW Industrial Agreement Western Australia 1 Nov., 2005 – 31 Oct., 2008 ........... AG151/05 28/11/05 Unpublished 
2005-2008.  (Replaces previous Reo Craft … 
Agreement 2002-2005 No. AG258/02.  For 
prior details, see Vol. 85, Part 1) 
 
Reoright Pty Ltd/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG168/05 8/11/05 Unpublished 
Agreement 2005-2008 
 
Reoright Pty Ltd New Metro Rail Southern New Metro Rail Project 16 June, 2005 – 1 July, 2006............ AG94/05 23/9/05 Unpublished 
Suburbs Rail Project, Structural Project Southern Suburbs Rail Project 
Agreement 2005 
 
Residential Office & Commercial Painters/ Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005 .......... AG69/03 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Retail Food Establishment Employees Whole of State 11 Dec., 1992 - 10 Feb., 1993 .......... AG15/92 11/12/92 73 86 
Agreement 1992    (Includes 2nd Structural Efficiency 
(For previous amendments, see Vol. 89, Part 2)    Principle 1989 Wage Adjustment 
    and State Wage Case June 1991 
    Wage Adjustment) 
  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
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Retail Food Services Employees Whole of State 1 Nov., 1991.....................................  AG10/91 1/11/91 71 2801 
Agreement  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Ric's Painting Service/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG115/00 19/5/00 80 2674 
CMETU Collective Agreement 2000 
(Cancels previous Ric Painting ... 
Agreement No. AG270/98.  For prior 
details, see Vol. 79, Part 2) 
 
Righton Roofing & Water Management Ray Righton t/a Righton Roofing 12 Sept., 1995 - 31 July, 1997 .........  AG221/95 20/3/96 76 1005 
Industrial Agreement & Water Management 
 
Righton's Waterproofing/BLPPU Collective Whole of State 1 July, 2001 - 1 Nov., 2002..............  AG157/01 9/8/01 Unpublished 
Agreement 2001 
 
RIVER ROOSTER AUSTRALIA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG228/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
RIVER ROOSTER BOULDER, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG230/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
RIVER ROOSTER BRIDGETOWN,  Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG244/01 3/12/01 Unpublished 
SDA ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
River Rooster Bridgetown, SDA Enterprise Whole of State 8 Oct., 1998 - 1 July, 2000...............  AG108/98 8/10/98 78 4055 
Agreement 1998 
 
River Rooster Broome Agreement River Rooster Broome 23 Dec., 1996 - 23 Mar., 1997 .........  AG271/96 23/12/96 77 109 
No. AG271/96  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
River Rooster Bunbury Agreement River Rooster Bunbury 23 Dec., 1996 - 23 Mar., 1997 .........  AG264/96 23/12/96 77 125 
No. AG264/96  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
River Rooster Busselton/Dunsborough River Rooster Busselton & 23 Dec., 1996 - 23 Mar., 1997 .........  AG285/96 23/12/96 77 117 
Agreement No. AG285/1996 River Rooster Dunsborough  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
River Rooster Carnarvon Agreement River Rooster Carnarvon 23 Dec., 1996 - 23 Mar., 1997 .........  AG270/96 23/12/96 77 133 
No. AG270/96  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
RIVER ROOSTER COOLBELLUP, Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG225/01 3/12/01 Unpublished 
SDA ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
RIVER ROOSTER HARVEY, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG229/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
RIVER ROOSTER MADDINGTON,  Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG226/01 3/12/01 Unpublished 
SDA ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
RIVER ROOSTER MANDURAH, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG227/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 (For previous amendments,  
 see Vol. 89, Part 2) 
 
River Rooster Margaret River, SDA Enterprise Whole of State 3 Dec., 2001 - 11 March, 2004 ........  AG232/01 03/12/01 Unpublished 
Agreement 2001. 
(For previous amendments, see Vol. 89, Part 2) 
 
River Rooster Merriwa Agreement River Rooster Merriwa 23 Dec., 1996 - 23 Mar., 1997 .........  AG268/96 23/12/96 77 149 
No. AG268/96  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
River Rooster Narrogin Agreement River Rooster Narrogin 23 Dec., 1996 - 23 Mar., 1997 .........  AG265/96 23/12/96 77 157 
No. AG265/96  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
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RIVER ROOSTER PINJARRA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............. AG233/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 
(For previous amendments, see Vol. 89, Part 2) 
 
 
RIVER ROOSTER STRATTON, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............. AG224/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 
(For previous amendments, see Vol. 89, Part 2) 
 
RIVER ROOSTER WARNBRO, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............. AG231/01 3/12/01 Unpublished 
ENTERPRISE AGREEMENT 2001 
(For previous amendments, see Vol. 89, Part 2) 
 
Riverton Engineering Company Enterprise Riverton Engineering, WA 1 Oct., 2001 - 30 Sept., 2003............ AG107/01 27/6/01 Unpublished 
Bargaining Agreement 2000 
 
Riverton Engineering Enterprise Bargaining Riverton Engineering Operations 1 Sept., 1998 - 31 Aug., 2000 .......... AG224/98 20/11/98 78 4652 
Agreement 1998.  (Replaces No. AG242/96) & Kenwick Operations 
 
R.M. Harman Industrial Agreement Whole of State 1 Nov., 1996 - 31 July, 1997............ AG94/96 1/11/96 76 4628 
 
Rocket Couriers and the Transport Workers Whole of State 14 Aug., 1998 - 13 Aug., 2000......... AG84/98 9/10/98 78 4110 
Union Enterprise Agreement 1998 
 
Rocla Quarry Products – Quarries Kewdale Amatek Ltd t/a Rocla 19 Jan., 1995 - 18 Jan., 1997............ AG201/94 20/1/95 75 388 
(Enterprise Bargaining) Agreement 1994 Quarry Products W.A. 
 
Rokla Pty Ltd Industrial Agreement Rokla Pty Ltd 8 Dec., 1995 - 31 July, 1997 ............ AG323/95 24/6/96 76 2356 
 
Rock Solid Concrete Cutting/CFMEUW Whole of State 1 Nov., 2005 - 31 Oct., 2008............ AG238/05 17/2/06 Unpublished 
Industrial Agreement 2005-2008 
 
Rockwood Masonry Industrial Agreement Whole of State 21 Oct., 1998 - 31 Oct., 1999........... AG237/98 17/12/98 79 194 
 
Rocky Bay Incorporated Salaried Officers Whole of State 22 Nov., 2002 - 30 June 2004 .......... AG204/02 22/11/02 Unpublished 
Enterprise Agreement 2002.  (Replaces 
& Cancels  previous Rocky Bay Incorporated 
... Agreement No AG 292/00. For prior details, 
see Vol. 82, Part 1) 
 
Roman Catholic Bishop of Broome / LHMU  Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG17/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
Roman Catholic Bishop of Broome Teachers Whole of State 17 Dec., 2009 – 7 July, 2011............ AG67/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 - The 
(This agreement substitutes and replaces the 
Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 14 of 2006 No. AG14/07) 
 
Roman Catholic Bishop of Broome Non- Western Australia Date of agreement by all parties....... AG51/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009 – The.  (Cancels and Replaces previous  
Roman Catholic Bishop of Broome ... Agreement, 
2006 – The, No. AG24/07.  For prior details, 
see Vol. 89, Part 2) 
 
Roman Catholic Bishop of Bunbury / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG24/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
Roman Catholic Bishop of Bunbury Teachers Whole of State 17 Dec., 2009 – 7 July, 2011............ AG52/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 - The 
(This agreement substitutes and replaces the 
Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 16 of 2006 No. AG16/07) 
 
Roman Catholic Bishop of Bunbury Non- Western Australia Date of agreement by all parties....... AG61/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009 – The  (Cancels and Replaces previous  
Roman Catholic Bishop of Bunbury ...  
Agreement, 2006 - The, AG29/07.  For prior  
details, see Vol. 89, Part 2) 
 
Roman Catholic Bishop of Geraldton / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG22/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement 2009 - The 
 
Roman Catholic Bishop of Geraldton Teachers Whole of State 17 Dec., 2009 – 7 July, 2011............ AG54/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 
(This agreement substitutes and replaces  
The Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 13 of 2006, No. AG13/07.) 
 
Roman Catholic Bishop of Geraldton Non- Western Australia Date of agreement by all parties....... AG47/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009 - The.  (Cancels and Replaces previous  
Roman Catholic Bishop ... Agreement, 2006 - The, 
No. AG23/07.  For prior details, see Vol. 89, Part 2) 
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Roman Catholic Archbishop of Perth Non- Western Australia Date of agreement by all parties ......  AG38/09 16/9/09 Unpublished 
Teaching Staff Enterprise Bargaining   - 31 Dec., 2009 
Agreement, 2009 – The.  (Replaces  
previous The Roman Catholic ...  
Agreement 2006 No. AG32/07.  For prior  
details, see Vol. 89, Part 1) 
 
Roman Catholic Archbishop of Perth / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG21/09 11/8/09 Unpublished 
Non-Teaching Enterprise Bargaining Agreement 
2009 - The 
 
Roman Catholic Archbishop of Perth  Whole of State 14 Aug., 2009 - 7 July, 2011............  AG37/09 14/8/09 Unpublished 
Teachers Enterprise Bargaining Agreement 
2009.  (Cancels Western Australian Catholic 
Schools (Enterprise Bargaining) Agreement  
No. 6 of 2006, No. AG6/07) 
 
Ronaldo Holdings Pty Ltd/CFMEUW Industrial Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2003 ...........  AG256/02 7/5/03 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ron Brown Rooftiling/CFMEUW Industrial Western Australia, Christmas 22 Dec., 2004 – 30 June, 2007.........  AG287/04 1/04/05 Unpublished 
Agreement 2004 – 2007 and Cocos (Keeling) Islands 
 Groups only 
 
Ron Hull Enterprises Industrial Agreement Whole of State 17 Mar., 1999 - 31 Oct., 1999..........  AG52/99 18/5/99 79 1680 
 
Roof & Wall Doctor / BLPPU and the CMETU Western Australia 15 June, 2002 - 1 Nov., 2002...........  AG112/01 13/07/01 unpublished 
Collective Agreement 2001 - The 
 
Roofmart Certified Agreement 2005 Roofmart 17 Nov., 2005 – 15 Nov., 2008........  AG221/05 17/11/05 Unpublished 
 
Roof Safe Yard/CFMEUW Industrial Western Australia, Christmas 15 Mar., 2004 – 1 Nov., 2006..........  AG42/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Roof Safe Yard Pty Ltd/CFMEUW Industrial Western Australia, Christmas 15 Mar., 2004 – 30 Nov., 2006........  AG43/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Roving Crew Partnership Agreement 1997 Spearwood workshop 2 Aug., 1997 - 2 Aug., 1999 ............  AG90/98 13/11/98 78 4656 
 
Royal Automobile Club of W.A. (Incorporated) Whole of State 26 Feb., 1993 - 31 Dec., 1993..........  AG21/93 17/3/93 73 1024 
Enterprise Bargaining Agreement 1993 - The 
 
Royal Flying Doctor Service of Australia Whole of State 31 Mar., 2009 - 30 Sept., 2010 ........  AG 8/09 31/3/09 Unpublished 
RFDS Western Operations, Medical 
Practitioners Industrial Agreement 2008 
(Cancels and Replaces previous Royal Flying 
Doctors ... Agreement 2003 No. AG23/04. 
For prior details, see Vol. 88, Part 2) 
 
Royal WA Institute for the Blind Employees Persons with disabilities 8 Apr., 1997 - 7 Apr., 2000..............  AG13/97 8/4/97 77 1217 
Wage Agreement at the Royal WA Institute 
 for the Blind (Inc) 
 
RPS Bricklaying Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG197/97 7/10/97 77 2951 
 
RTD Bricklaying/BLPPU and the CMETU Whole of State 3 July, 2001 - 1 Nov., 2002..............  AG129/01 3/8/01 Unpublished 
Collective Agreement 2001 
 
RWWA Racing Radio Employees General Racing & Wagering Western 28 Nov., 2005 – 28 Nov., 2008........  AG231/05 28/11/05 Unpublished 
Agreement 2005.  (Supersedes and Replaces Australia (RWWA) or its 
TAB Racing Radio Employees General successor 
Agreement 2003 No. AG192/03.  For prior 
details, see Vol. 85, Part 2) 
 
S & G Carpentry Pty Ltd/CFMEUW Industrial Western Australia, Christmas 11 Mar., 2003 – 31 Oct., 2005 .........  AG96/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
S & L Boon Contracting/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG2201/05 8/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
S & L Boon Contracting … Agreement 
2002-2005 No. AG27/04.  For prior details, 
see Vol. 85, Part 1) 
 
S & L Demolition/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG158/05 11/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
S & L Demolition … Agreement 2002-2005 
No. AG223/03.  For prior details, see 
Vol. 85, Part 1) 
 
S&M Engineering/ BLPPU and the CMETU Whole of State 10 Apr., 2001 - 1 Nov., 2002 ...........  AG64/01 11/5/01 Unpublished 
Collective Agreement 2001 
 
Safe Scaffold Pty Ltd/CFMEUW Industrial Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005 .........  AG284/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Safe and Cocos (Keeling) Islands 
Scaffolding Industrial Agreements Groups only 
No. AG181/96 & No. AG129/94 and Safe 
Scaffold/BLPPU Collective Agreement 
2000 AG148/00.  For prior details, 
see Vol. 83, Part 1) 
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St Andrew's Greek Orthodox Grammer Whole of State 1 Jan., 2008 - 31 Dec., 2008............. AG9/08 16/6/08 Unpublished 
(Enterprise Bargaining) Agreement 2008 
(Replaces previous St Andrew's Greek 
... Agreement 2003 No. AG9/05. For prior 
details, see Vol. 88, Part 1) 
 
St Hilda's Anglican School for Girls Inc Whole of State 1 Jan., 2008 - 31 Dec., 2010............. AG10/08 27/6/08 Unpublished 
(Enterprise Bargaining) Agreement 2008 
(Replaces previous St. Hilda’s Anglican 
School … Agreement 2006 No. AG58/06. 
For prior details, see Vol. 88, Part 1) 
 
St. John Ambulance Australia Enterprise St. John Ambulance Australia 5 Mar., 1996 - 30 June, 1997 ........... AG2/96 14/3/96 76 1043 
Agreement 1995 WA Ambulance Service Inc. 
 
St John Ambulance Communication Whole of State 22 Aug., 1994 - 7 Oct., 1995............ AG48/94 29/8/94 74 2146 
Centre Enterprise Agreement 1994 
 
St John Ambulance Deputy Superin- Whole of State 6 May, 1994 - 5 May, 1996.............. AG50/94 29/8/94 74 2148 
tendents' Enterprise Agreement 1994 
 
St John Ambulance Association in W.A. All members of Miscelleneous 29 Jan., 1987 to 29 Jan., 1988 .......... AG7/86 29/1/87 67 349 
(Inc) Worker's Compensation - Make Workers Union employed by 
Up Pay Agreement St John Ambulance Association 
 in W.A. (Inc.) 
 
St John of God Health Care Bunbury - HSUA Whole of State 8 Oct., 2004 – 7 Sept., 2006............. AG168/04 8/10/04 Unpublished 
Agreement 2004.  (Replaces previous St John 
of God … Agreement No. AG154/02.  For 
prior details, see Vol. 84, Part 1) 
 
St John of God Hospital Geraldton (HSU) Whole of State 27 Mar., 2006 – 31 Mar., 2009 ........ AG41/06 27/3/06 Unpublished 
Caregiver Agreement 2006 
(Replaces St John of God Health 
… Agreement 2003 No. AG267/03. 
For prior details, see Vol. 85, Part 2) 
 
St John of God Health Care Murdoch AMA St John of God Health Care 28 Apr., 2005  – 31 Oct., 2007......... AG57/05 28/04/05 Unpublished 
Medical Practitioners Industrial Agreement Murdoch 
2005.  (Replaces previous St John of God 
Health ... Agreement 2002 No. AG275/02. 
For prior details, see Vol. 84, Part 2) 
 
St John of God Hospital Murdoch (HSU) Whole of State 1 Apr., 2006 - 31 Mar., 2009............ AG34/06 9/3/06 Unpublished 
Caregiver Agreement 2006.  (Cancels and 
Replaces St John of God Health ... Agreement 
2003 No. AG243/03.  For prior details, 
see Vol. 85, Part 2) 
 
St John of God Hospital Subiaco (HSU) Whole of State 1 Apr., 2006 - 31 Mar., 2009............ AG35/06 9/3/06 Unpublished 
Caregiver Agreement 2006. 
(Cancels and Replaces St John of God 
Health ... Agreement 2003 No. AG244/03. 
For prior details, see Vol. 85, Part 2) 
 
St John of God Health Care Subiaco Registered Pharmacists 2 Dec., 2004 - 30 Sept., 2006........... AG197/04 2/12/04 Unpublished 
(HSUA-Pharmacy) Agreement 2004 employed by the Hospital, 
(Replaces previous St John of God but shall exclude Chief 
... Agreement No. AG146/02. Pharmacist and Deputy 
For prior details, see Vol. 84, Part 1) Chief Pharmacist 
 
St John of God Health Care Subiaco Whole of State 25 Feb., 2004 – 31 Aug., 2007......... AG288/04 15/02/05 Unpublished 
Maintenance Agreement 2004 
(Replaces previous St John of God 
... Agreement 2002 No.. AG27/03 
For prior details, see Vol. 84, Part 2) 
 
St John of God Hospital Subiaco St John of God Hospital 15 May, 1995 - 16 Sept., 1996 ......... AG34/95 30/5/95 75 1894 
(Maintenance) Agreement 1995 Subiaco Inc. 
 
St John of God Murdoch Caregiver Whole of State 1 Jan., 1994 - 31 May, 1995............. AG86/93 10/2/94 74 885 
Agreement 1994.  (Replaced by 
St John of God (Hospital Murdoch 
(HSOA) Caregiver Agreement 1995 
insofar as employees eligible to be 
members of HSOA) 
 
St John of God Pathology Enterprise Whole of State 1 July, 2004 – 30 June, 2007............ AG126/04 2/8/04 Unpublished 
Agreement 2004.  (Replaces previous 
St John of God Pathology Enterprise 
Agreement 2002) 
 
St. Mary's Anglican Girls' School (Inc) Whole of State 1 Jan., 2011 - 31 Dec., 2011............. AG35/10 11/02/11 Unpublished 
(Enterprise Bargaining) Agreement 2011 
(Replaces previous St. Mary's Anglican 
... Agreement 2008 No. AG67/07. 
For prior details, see Vol. 90, Part 2) 
 
Salaried Officers Mayne Diagnostic Imaging Mayne Diagnostic Imaging 10 Oct., 2003 – 1 July, 2004 ............ AG242/03 10/10/03 Unpublished 
(Joondalup) Western Australia Enterprise Joondalup Health Campus 
Agreement 2003 
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Salvation Army Property Trust (Western Whole of State 7 Nov., 2003 - 6 Nov., 2005 ............  AG281/03 7/11/03 Unpublished 
Australia) Hospital and Salaried Officers 
Association Enterprise Agreement 2003 - The 
(Cancels previous  Salvation Army (Western 
Australia) Property Trust  … Agreement 2001 
No. AG5/01. For prior details, see Vol. 83, Part 1) 
 
Sam Ceramics and Stone Pty Ltd/BLPPU Whole of State 23 May, 2001 - 1 Nov., 2002...........  AG95/01 14/6/01 Unpublished 
Collective Agreement 2001 
 
Samcon WA Industrial Agreement Samcon WA Pty Ltd 22 Nov., 1995 - 31 July, 1997..........  AG296/95 10/1/96 76 371 
 
Sandvik Materials Handling Enterprise 285 Collier Road 1 Oct., 2003 – 30 Sept., 2004...........  AG2/04 12/03/04 Unpublished 
Bargaining Agreement 2003 Bayswater WA 6053 
(Replaces previous Sandvik Materials 
… Agreement 2002 No. AG85/03. 
For prior details, see Vol. 83, Part 2) 
 
Sandvik Materials Handling Pty Ltd Enterprise 285 Collier Road 1 Oct., 2004 – 30 Sept., 2007...........  AG50/05 11/04/05 Unpublished 
Bargaining Agreement 2004 to 2007 Bayswater WA 6053 
 
Sanwell Industrial Agreement Whole of State 15 Aug., 1996 - 31 July, 1997..........  AG218/96 25/9/96 76 4238 
 
Sanwell Pty Ltd/CFMEUW Industrial Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG70/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Sarich Group/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002 ..........  AG173/01 17/9/01 Unpublished 
Collective Agreement 2001 
 
Sasstone Pty Ltd/CFMEUW Collective Whole of State 25 Mar., 2002 - 1 Nov., 2002...........  AG57/02 16/4/02 Unpublished 
Agreement 2002 
 
SAVCOR FINN Pty. Ltd/CFMEUW East Perth John Holland East Perth 13 June, 2005 – 31 Oct., 2005 .........  AG90/05 23/8/05 Unpublished 
Power Station Site Industrial Agreement 2005 Power Station Restoration 
 Project 
 
Scaffidi Developments Pty Ltd Industrial Whole of State 4 Aug., 1999 - 31 Oct., 1999 ...........  AG135/99 8/10/99 79 3323 
Agreement 
 
Scanwood Industries Industrial Agreement Whole of State 4 Sept., 1996 - 31 July, 1997 ...........  AG240/96 30/2/97 77 674 
 
Scarboro Painting Service Domestic and Scarboro Painting Services 1 Mar., 1996 - 31 July, 1997............  AG63/96 17/4/96 76 1345 
Minor Industrial Agreement 1992 Pty Ltd WA 
 
Scarboro Painting Services Industrial Scarboro Painting Services 15 Sept., 1995 - 31 July, 1997 .........  AG179/95 10/10/95 75 3010 
Agreement 1992 Pty Ltd t/a Scarboro 
 Painting Services 
 
Scarborough Tiling/CFMEUW Industrial Western Australia, Christmas 7 Aug, 2003 – 31 Oct., 2005............  AG196/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Schindler Lifts Australia Pty Ltd (Western State of WA 1 July, 2003 - 30 June, 2006 ............  AG1/04 20/2/04 Unpublished 
Australia) Enterprise Agreement 2003 
(Replaces previous Schindler Lifts 
… Agreement 2000 No. AG256/00. 
For prior details, see Vol. 83, Part 2) 
 
School Education Act Employees’ (Teachers Employees employed  16 Dec., 2008 – 7 July, 2011 ...........  AG24/08 16/12/08 Unpublished 
and Administrators) General Agreement pursuant to Section 235 of  
2008, The (This Agreement substitutes the School Education Act  
previous School Education Act … 1999 (WA) 
Agreement 2006 No. AG63/06. 
For prior details, see Vol. 88, Part 2) 
 
Schweppes Cottee's (Osborne Park) Enterprise Schweppes Cottee's Osborne 1 Jan., 1994 - 1 Jan., 1996................  AG198/94 17/2/95 75 630 
Bargaining Agreement Park manufacturing site 
 
Scorpion Scaffolding/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG278/05 7/3/06 Unpublished 
Agreement 2005-2008 
 
Scotch College Administrative and Technical Whole of State 10 Feb., 1997 - 30 Sept., 1997 .........  AG335/96 10/2/97 77 676 
Officers (Enterprise Bargaining) Agreement 1996 
 
Scotch College Administrative and Technical Scotch College in 1 Jan., 2007 - 31 Dec., 2009 ............  AG3/08 8/4/08 Unpublished 
Officers (Enterprise Bargaining) Agreement 2007 Western Australia 
(Replaces previous Scotch College ... Agreement 
2005 No. AG62/06.  For prior details, see 
Vol. 87, Part 2) 
 
Scotch College (Enterprise Bargaining) Whole of State 1 Jan., 2004 - 31 Dec., 2006 ............  AG59/06 4/5/06 Unpublished 
Agreement 2004.  (Replaces previous Scotch  Correction Order No. AG59/2006 
College ... Agreement 2002 No. AG108/02.    (Appendix 2) ..................................  … 1/8/06 86 2662 
For prior details, see Vol. 85, Part 2) 
 
Scott’s Rooftiling Pty Ltd/CFMEUW Industrial Western Australia, Christmas 13 June, 2005 – 30 June, 2007.........  AG91/05 16/8/05 Unpublished 
Agreement 2004-21007 and Cocos (Keeling) Islands 
 Groups only 
 
SDA and DWA Jobskills Number 1 Warehouse Whole of State 1 Mar., 1996 - 28 Feb., 1997 ...........  AG213/96 23/12/96 77 401 
Employees' Agreement, 1996 
 
SEA BREEZE CONCRETE/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002...........  AG50/02 11/4/02 Unpublished 
Collective Agreement 2001 
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Security Monitoring Centres (Control Whole of State 1 Feb., 1998 - 31 Jan., 2000 ............. AG32/98 7/4/98 78 1856 
Room Operators) Agreement 1998 
 
Selected Commercial WA Pty Ltd/CFMEUW Whole of State 17 Oct., 2002 – 1 Nov., 2002 ........... AG199/02 4/11/02 Unpublished 
Collective Agreement 2002 
 
Serco Australia Pty Limited Enterprise Serco Australia Pty Ltd 27 Jan., 1997 - 26 Jan., 1998............ AG104/97 9/6/97 77 1708 
Bargaining Agreement 1997, No. 104/97 Operations Belmont 
Serco Australia Pty Belmont Enterprise Belmont, WA 8 Oct., 1998 - 31 April, 1999 ........... AG121/98 8/10/98 78 4112 
Bargaining Agreement 1998 
 
 
Servite College Council / LHMU Non-Teaching Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG13/09 11/8/09 Unpublished 
Staff Enterprise Bargaining Agreement,  
2009 - The 
 
Servite College Council Teachers Enterprise Whole of State 17 Dec., 2009 – 7 July, 2011............ AG70/09 17/12/09 Unpublished 
Bargaining Agreement 2009 - The 
(This agreement substitutes and replaces 
the Western Australian Catholic Schools  
(Enterprise Bargaining) Agreement  
No. 2 of 2006 No. AG2/07) 
 
Servite College Council Non-Teaching Staff Western Australia Date of agreement by all parties....... AG58/09 4/2/10 Unpublished 
Enterprise Bargaining Agreement, 2009 - The  - 31 Dec., 2009 
(Cancels and Replaces previous Servite College 
... Agreement, 2006 - The, No. AG26/07.   
For prior details, see Vol. 89, Part 2) 
 
Shamrock Enterprises Industrial Agreement Shamrock Enterprises Pty Ltd 8 Sept., 1995 - 31 July, 1997............ AG148/95 10/10/95 75 3011 
 
Shamrock Enterprises Industrial Agreement Whole of State 3 Dec., 1997 - 31 Oct., 1999 ............ AG347/97 10/2/98 78 947 
 
Shane Roof Tiling/CFMEUW Industrial Western Australia, Christmas 8 Nov., 2004 – 30 June, 2007........... AG255/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Shelter (WA) Enterprise Bargaining 2008 Shelter (WA) Incorporated 18 Dec., 2008 – 30 June, 2011 ......... AG21/08 18/12/08 Unpublished 
 
Shire of Albany Certified Enterprise Bargaining Whole of State 1 Nov., 1997 - 31 Oct., 1998............ AG380/97 25/3/98 78 1324 
Agreement Depot Staff 1997 
 
Shire of Bridgetown – Greenbushes Enterprise The Shire of Bridgetown -  1 July, 1996 - 30 June, 1998 ............ AG302/96 13/12/96 77 173 
Agreement 1996 Greenbushes (Council) 
 
Shire of Bridgetown – Greenbushes Outside Officers and employees 1 July, 2010 - 30 June, 2013 ............ AG11/10 14/9/10 Unpublished 
Works Staff Enterprise Bargaining and those employees  
Agreement 2010 who are eligible to be  
 members of the Union 
 
Shire of Busselton Certified Enterprise Employees employed by Shire 12 Dec., 1997 - 11 Dec., 2000.......... AG324/97 5/1/98 78 367 
Bargaining Agreement 1997 of Busselton (Council) 
 
Shire of Collie Enterprise Bargaining Agreement Shire of Collie 1 July, 1997 - 30 June, 1999 ............ AG248/97 5/11/97 77 2954 
1997 (Metal Trades General Employees) 
 
Shire of Greenough Maintenance Whole of State 1 May, 1996 - 30 Apr., 1998............ AG224/96 27/11/96 76 4947 
Agreement 1996 
 
Shire of Gnowangerup (Operational Works State of Western Australia 4 April, 2011 – 3 April, 2014........... AG26/10 1/03/11 Unpublished 
Crew) Enterprise Agreement 2011 
 
Shire of Pingelly (Outside Workers) Registered All employees of the Shire 1 July, 2007 – 30 June, 2020............ AG70/07 5/2/08 Unpublished 
Enterprise Bargaining Agreement 2007 of Pingelly 
 
Shire of Swan (Building Operations) Middle Swan 2 Sept., 1998 - 1 Sept., 2000 ............ AG102/98 22/9/98 78 3715 
Enterprise Bargaining Agreement 
 
Shop, Distributive and Allied Employees' Whole of State 28 June, 1996 - 28 June, 1997.......... AG214/96 30/12/96 77 176 
Association of Western Australia and Perth 
ITeC Pty Ltd Jobskills No. 1 Warehousing 
Employees Agreement - The 
 
Shop, Distributive and Allied Employees' Jobskills employees at Cancer 1 Aug., 1995 - 31 July, 1996............ AG208/95 13/11/95 75 3238 
Association of Western Australia and PVS Foundation of Western Australia 
Jobskills No. 1 Retail Employees' Agreement Inc, AJ Nominees Pty Ltd and 
 Litchford Nominees t/a Porters 
 Liquor Applecross, Cassidy 
 Holdings Pty Ltd t/a Poolmart 
 Cottesloe and Thomsons Pty 
 Ltd t/a Thomsons Perth and 
 Joondalup 
 
Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996.......... AG258/95 30/10/96 76 4631 
Association of Western Australia and 
PVS Jobskills No. 2 Retail Agreement 
No. AG258/1995 - The 
 
Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996.......... AG11/96 30/10/96 76 4632 
Association of Western Australia and 
PVS Jobskills No. 3 Retail Employees' 
Agreement No. AG11/96 - The 
 
Shop Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Oct., 1997........... AG212/96 30/12/96 77 177 
Association of Western Australia and 
PVS Jobskills No. 4 Retail Employees' 
Agreement - The 
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Shop Distributive and Allied Employees Whole of State 8 Oct., 1998 - 7 Oct., 2001...............  AG162/98 8/10/98 78 4113 
Association of Western Australia  (For previous amendments,  
Pizza Hut Agreement 1998 see Vol. 89, Part 2) 
 
Shopfitters Australia Pty Ltd/CFMEUW Western Australia, Christmas 19 May, 2004 - 31 Oct., 2005 ..........  AG87/04 30/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Shot Crete Concrete Pumping Industrial Whole of State 8 Sept., 1998 - 31 Oct., 1999 ...........  AG183/98 24/11/98 78 4670 
Agreement 
 
Showbits Perth and SDA Agreement 2003 Whole of State 20 Feb., 2004 – 30 June, 2005 .........  AG228/03 20/02/04 Unpublished 
(For previous amendments, see Vol. 89, Part 2) 
 
Silicone Applications WA/CFMEUW Industrial Western Australia, Christmas 11 Mar., 2003 – 31 Oct., 2005 .........  AG97/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Simon - Carves Electrical Services Enterprise Whole of State 1 July, 1996 - 31 Dec., 1997 ............  AG252/96 4/10/96 76 4240 
Agreement 1996 
 
Simon Carves Electrical Services (Maintenance Simon Carves Electrical 1 Nov., 1996 - 1 Nov., 1998 ............  AG108/97 23/5/97 77 1464 
Operations) Enterprise Bargaining Agreement Services 
1997 
 
Simpson Projects Industrial Agreement Greg Simpson t/a Simpson 8 Nov., 1994 - 31 July, 1995............  AG153/94 6/12/94 75 118 
 Projects 
 
Simon Foster Metal Fabrication/CFMEUW Western Australia, Christmas 6 Apr., 2004 - 31 Oct., 2005 ............  AG74/04 23/6/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Simsmetal Limited (Production and Main- Operation Spearwood 25 Dec., 1996 - 21 Dec., 1998 .........  AG101/97 7/5/97 77 1218 
tenance) Enterprise Bargaining Agreement 
(Replaces Simsmetal Limited ... Agreement 
No. AG4/1995.  For prior details, see 
Vol.78, Part 1) 
 
Simsmetal Limited (Production and Main- Operation Spearwood 23 Dec., 2000 - 22 Dec., 2002 .........  AG51/01 12/4/01 Unpublished 
tenance) Enterprise Bargaining Agreement 
 
Simsmetal Limited (Production and Main- Operation Spearwood 23 Dec., 2004 - 22 Dec., 2006 .........  AG45/05 11/04/05 Unpublished 
tenance) Enterprise Bargaining Agreement 
 
Sisters of Mercy Perth (Amalgamated) / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG14/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
The Sisters of Mercy Perth (Amalgamated)  Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG56/09 17/12/09 Unpublished 
Teachers Enterprise Bargaining Agreement 2009 
(This agreement substitutes and replaces the 
Western Australian Catholic Schools (Enterprise 
Bargaining) Agreement No. 5 of 2006, 
No. AG5/07) 
 
Sisters of Mercy Perth (Amalgamated) Non- Western Australia Date of agreement by all parties ......  AG49/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009 - The.  (Cancels and Replaces previous  
Sisters of  Mercy Perth ... Agreement, 2006 - The, 
No. AG30/07.  For prior details, see Vol. 89, Part 2) 
 
Sisters of Mercy West Perth Congregation / Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG12/09 11/8/09 Unpublished 
LHMU Non-Teaching Staff Enterprise  
Bargaining Agreement, 2009 - The 
 
Sisters of Mercy West Perth Congregation  Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG44/09 17/12/09 Unpublished 
Teaching Enterprise Bargaining Agreement,  
2009 – The.  (This agreement substitutes and  
replaces the Western Australian Catholic  
Schools (Enterprise Bargaining) Agreement  
No. 7 of 2006, No. AG7/07). 
 
Sisters of Mercy West Perth Congregation Non- Western Australia Date of agreement by all parties .....  AG53/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009.  (Cancels and Replaces previous Sisters of  
Mercy ... Agreement, 2006 – The, No. AG20/07. 
For prior details, see Vol. 89, Part 2) 
 
Sisters of The Good Shepherd Non-Teaching Western Australia Date of agreement by all parties ......  AG28/07 4/4/07 Unpublished 
Staff Enterprise Bargaining Agreement, 2006  - 31 Dec., 2008 
(Cancels and Replaces previous Sisters of the  
Good Shepherd ... Agreement 2004 No. AG107/05. 
For prior details, see Vol. 86, Part 2) 
 
Sisters of The Holy Family of Nazareth / LHMU Western Australia 6 April, 2009 – 31 Dec., 2009..........  AG18/09 11/8/09 Unpublished 
Non-Teaching Staff Enterprise Bargaining  
Agreement, 2009 - The 
 
Sisters of The Holy Family of Nazareth Teachers Whole of State 17 Dec., 2009 – 7 July, 2011 ...........  AG50/09 17/12/09 Unpublished 
Enterprise Bargaining Agreement 2009 – The 
(This agreement substitutes and replaces the  
Western Australian Catholic Schools (Enterprise 
Bargaining) Agreement No. 8 of 2006 No. AG8/07. 
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Sisters of The Holy Family of Nazareth Non- Western Australia Date of agreement by all parties....... AG46/09 4/2/10 Unpublished 
Teaching Staff Enterprise Bargaining Agreement,  - 31 Dec., 2009 
2009 – The.  (Cancels and Replaces previous  
Sisters of The Holy Family of Nazareth ...  
Agreement, 2006 – The, No. AG31/07.  For  
prior details, see Vol. 89, Part 2) 
 
SJ Higgins Pty Ltd/CFMEUW Industrial Western Australia, Christmas 22 Sept., 2003 – 31 Oct., 2005......... AG254/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos(Keeling) Islands 
 Groups only 
 
SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1996 - 31 Dec., 1997............. AG55/97 11/4/97 77 1221 
Agreement 1996 
 
SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1998 - 31 Dec., 2000............. AG119/98 19/10/98 78 4126 
Agreement 1998 
 
SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 2001 - 28 Feb., 2003 ............. AG211/01 7/12/01 Unpublished 
Agreement 2000 
 
Skilled Engineering Ltd (CBH Kwinana) Co-Operative Bulk Handling 1 July, 1999 - 1 July, 2001 ............... AG13/01 28/2/01 Unpublished 
Maintenance Agreement 2000 Kwinana 
 
Skilled Group Ltd (CBH) Maintenance Co-Operative Bulk Handling 1 Sept., 2005 - 1 July, 2008.............. AG225/05 16/2/06 Unpublished 
Agreement 2005 Kwinana 
 
Slick Fix Pty Ltd/CFMEUW Industrial Western Australia, Christmas 4 Sept., 2003 – 31 Oct., 2005........... AG238/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
SMART STONE/CFMEUW Collective Whole of State 20 Sept., 2002 – 1 Nov., 2002.......... AG152/02 22/10/02 Unpublished 
Agreement 2002 
 
Smartt Bros Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG200/04 8/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Smartt Roof Repairs/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG199/04 8/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Smith's Snackfood Company Limited (Western Bannister Road, Canningvale 10 May, 2004 – 8 May, 2006 ........... AG128/04 21/9/04 Unpublished 
Australia) Enterprise Agreement 2004 - The 
(Replaces previous Smith's Snackfood ... 
Agreements No. AG144/02.  For prior  details, 
see Vol. 84, Part 1) 
 
Smorgan ARC Welshpool Enterprise Bargaining Smorgan ARC Establishment, 22 Jan., 1993 - 27 Jan., 1994............ AG26/92 24/2/93 73 2044 
Agreement 1993 100 Welshpool Road, 
 Welshpool and Dellamarta 
 Road, Wanneroo 
 
SM Page Commercial Flooring Pty Ltd/ Western Australia, Christmas 6 Dec., 2002 – 31 Oct., 2005............ AG255/02 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
SMK Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG227/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
SMS Roof Maintenance/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG236/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Snappy Clean/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG218/99 29/3/00 80 1292 
Collective Agreement 1999.  (Cancels 
previous Snappy Clean Industrial Agreements 
No. AG160/95 & No. AG162/97.  For prior 
details, see Vol. 79, Part 2) 
 
Solahart, Welshpool, Manufacturing Solarhart, Welshpool 31 May, 2004 - 30 June, 2007.......... AG119/04 5/7/04 Unpublished 
Enterprise Bargaining Agreement 2004 
(Replaces previous Solahart, Welshpool, 
… Agreement 2003 No. AG128/2003) 
 
Sotico Pty Ltd, Bunbury Port (Enterprise Bunbury Port Operations 13 June, 2000 - 31 Dec., 2000.......... AG153/00 18/10/00 80 5086 
Bargaining) Agreement 2000.  (Replaces 
and Cancels Bunnings Forest Products Pty 
Ltd Bunbury Port EBA No. AG119/1999) 
 
Southcorp Packaging Gadsden Carton Systems Bentley 5 Jan., 2001 - 30 June 2001.............. AG290/00 5/1/01 81 200 
In-Plant Team Bentley - WA Enterprise 
Agreement 2000 
 
Southcorp Packaging I.P.D. Fremantle Enterprise Whole of State 1 July, 2000 - 30 June, 2003 ............ AG243/00 1/11/00 80 5101 
Agreement 2000.  (Replaces previous Southcorp 
... Agreement No. AG135/98.  For prior details, 
see Vol. 80, Part 1) 
 
South-East Metropolitan College Miscellaneous South-East Metropolitan 17 Oct., 1997 - 16 Oct., 1999........... AG275/97 17/10/97 77 3390 
Workers' Agreement 1997 College 
 
South Metropolitan College Miscellaneous South Metropolitan College 17 Oct., 1997 - 16 Oct., 1999........... AG282/97 17/10//97 77 3396 
Workers' Agreement 1997 
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South Metropolitan Youth Link  (Inc.) Whole of State 1 Jan., 1998 - 31 Dec., 1998 ............  AG371/97 3/3/98 78 951 
Agreement 1997  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Southern Cross Electrical Engineering Southern Cross Electrical 1 Jan., 1996 - 31 Dec., 1997 ............  AG182/96 1/8/96 76 2732 
Pty Ltd Enterprise Bargaining Agreement Engineering Pty Ltd (SCEE) 
(Replaces Southern Cross Electrical 
... Agreement 1994 No. AG119/94. 
For prior details, see Vol. 78, Part 1) 
 
Southern Cross Electrical Engineering State of WA 1 Dec., 2003 - 31 Oct., 2005............  AG54/04 18/8/04 Unpublished 
Pty Ltd Western Australian Industrial 
Operations Certified Agreement 2003 
 
Southern Processors Ltd (Albany) Enterprise Whole of State 11 Dec., 1992 - 29 July, 1994 ..........  AG20/92 23/12/92 73 95 
Agreement 1992 
 
Southmore Holdings/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG202/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
South Perth Food Mart and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG165/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
South-West Regional College Miscellaneous South-West Regional 17 Oct., 1997 - 16 Oct., 1999...........  AG279/97 17/10/97 77 3402 
Workers' Agreement 1997 College 
 
Spearwood Workshop and Commercial Services Spearwood Workshop 7 Dec., 1996 - 7 Dec., 1999 .............  AG253/97 28/10/97 77 2960 
Employees Enterprise Partnership Agreement 
1996 
 
Specialty Installations/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG3/06 17/2/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Specialty Installations … Agreement 
No. AG181/03.  For prior details, see 
Vol. 85, Part 2) 
 
Sprayforce/CFMEUW Industrial Western Australia, Christmas 22 Aug, 2003 – 31 Oct., 2005..........  AG217/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
SR2 Construction Project Agreement Kerman Contracting Pty Ltd, 29 Aug., 1996 - Completion ............  AG207/96 29/8/96 76 4051 
1996 Lurgi Australia Pty Ltd, Rico 
 Group of Companies 
 
SS Scaffolding/CFMEUW Industrial Western Australia, Christmas 23 Jan., 2004 – 31 Oct., 2005 ..........  AG15/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Stamford Ceramics/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov. 2002 .............  AG236/99 8/3/00 80 1297 
Agreement 1999.  (Cancels previous 
Stamford Ceramics Industrial Agreement 
No. AG42/99.  For  prior details, see 
Vol. 79, Part 2) 
 
Standre Industrial Agreement S. Maciqszek t/a Standre 15 Sept., 1995 - 31 July, 1997 .........  AG168/95 10/10/95 75 3014 
 
Starglazing/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG170/05 8/11/05 Unpublished 
2002-2008.  (Replaces previous Starglazing/ 
CFMEUW … Agreement 2002-2005 
No. AG81/03.  For prior details, see 
Vol. 85, Part 1) 
 
State Batteries Agreement - The Yilgarn, Coolgardie, Broad 14 Nov., 1977 to 13 Nov., 1980.......  AG42/77 21/9/77 57 1782 
 Arrow, Dundas, Phillips River, 
 East Coolgardie, North Cool- 
 gardie, North-East Coolgardie, 
 Mount Margaret, East Murchison, 
 Murchison, Yalgoo, Peak Hill 
 and Gascoyne Goldfields and 
 the area comprised within the 
 14th and 26th parallels of latitude 
 
State Energy Commission of Western Australia State of WA 1 Aug., 1991 to 31 July, 1994..........  AG4/91 26/6/91 71 1835 
- Dispute Settlement Procedure Agreement 
 
State Energy Commission of Western Australia SECWA - Corporate 24 June, 1994 - 30 June, 1995 .........  AG60/94 24/6/94 74 2124 
- Corporate Services, Enterprise Bargaining Services 
Agreement 1994 
 
State Energy Commission of Western Australia Whole of State 2 Oct., 1994 - 30 June, 1995 ............  AG110/94 2/10/94 74 2692 
Enterprise Bargaining - Generation Division 
Agreement 1994 
 
State Energy Commission Of Western Australia State Energy Commission 24 June, 1994 - 30 June, 1995 .........  AG61/94 24/6/94 74 2129 
- Electricity Supply Division, Enterprise of Western Australia Supply 
Bargaining Agreement 1994 Division (SECWA-ESD) 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 
 Title Area Date of No. of Date      Reference 
  Governed Operation Agreement Delivered Vol..    Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(114) 

State Energy Commission of Western Australia State Energy Commission of 24 June, 1994 - 30 May, 1995.......... AG62/94 24/6/94 74 2134 
- Gas Division, Enterprise Bargaining Western Australia, Gas 
Agreement 1994 Division (SECWA - GAS) 
 
State Law Publisher Industrial Agreement 2010 All employees who are  28 June, 2010 – 23 Feb., 2012 ......... AG7/10 28/6/10 Unpublished 
(Replaces previous State Law Publisher members of or eligible to 
Industrial Agreement 2007 No. AG36/07. be members of the Union 
For prior details, see Vol. 90, Part 1) 
 
State School Teachers' Union of WA Clerical Whole of State 20 Aug., 2001 - 17 Aug., 2004......... AG179/01 2/11/01 Unpublished 
Staff Agreement of 2001.  (Replaces & Cancels 
previous State School Teachers' ... Agreement 
No. AG69/98. For prior details, see 
Vol. 81, Part 2) 
 
State School Teachers' Union of W.A. Clerical State School Teachers’ Union 20 Sept., 2006 - 17 Aug., 2009 ........ AG64/06 20/9/06 Unpublished 
Staff Agreement of 2006 of Western Australia (Inc) 
 
Statewide Demolition Industrial Agreement Keyport Pty Ltd t/a Statewide 21 June, 1995 - 20 June, 1997.......... AG105/95 21/7/95 75 2383 
 Demolition 
 
Statewide Roof Tiling/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG234/04 10/12/04 Unpublished 
Agreement 2002-2005.  (Cancels AG109/97) and Cocos (Keeling) Islands 
 Groups only 
 
Stegbar Pty Ltd (Wangara WA) Enterprise Stegbar Pty Limited 1 Feb., 1997 - 31 Jan., 2001 ............. AG149/99 4/11/99 79 3348 
Agreement 1999 Wangara 
 
Stegbar Pty Ltd (Wangara WA) Enterprise Stegbar Pty Limited 20 Mar., 2006 – 3 Mar., 2008 .......... AG43/06 24/03/06 Unpublished 
Agreement 2006.  (Replaces previous Stegbar 66 Prindiville Drive, 
Pty Ltd … Agreement 2004 No. AG77/04. Wangara 
For prior details, see Vol. 85, Part 2) 
 
Steggles Enterprise Bargaining Agreement Steggles Limited, Production 1 Oct., 1995 - 31 Mar., 1997 ............ AG59/96 10/4/96 76 1347 
1995 Centre Osborne Park 
 
Steggles Engineering Site Agreement Steggles Limited 1 July, 1996 - 30 June, 1998 ............ AG162/96 2/8/96 76 3710 
1996 
 
Steggles Limited (Maintenance Division) Osborne Park 1 July 1998 - 30 June 2000............... AG255/98 13/4/99 79 1404 
Enterprise Agreement 1998 
 
Stiffall Shopfitters Industrial Agreement Rely Holdings Pty Ltd 20 May, 1996 - 31 July, 1997 .......... AG167/96 26/7/96 76 2740 
1996 t/a Stiffall Shopfitters 
 
Stirling Community Hospital HSOA Enterprise Stirling Community Hospital 20 May, 1998 - 30 June, 1999.......... AG39/98 20/5/98 78 2885 
Agreement 1998 
 
Stirling Stainless Steel Enterprise Agreement Whole of State 2 Aug., 2004 - 2 Aug., 2006............. AG120/04 2/8/04 Unpublished 
2004 “Moving Forward” 
 
Storemen (Government) – Department of State of Western Australia  6 Aug., 2010 – 31 Dec., 2012 .......... AG15/10 6/8/10 Unpublished 
Culture and The Arts – Agreement 2010 
(Replaces previous Storemen (Government) –  
… Agreement 2007 No. AG46/07.  For  
previous details, see Vol. 90, Part 1) 
 
Stork Electrical (WA) Enterprise Agreement Stork Electrical Pty Ltd 1 July, 1994 - 31 Dec., 1995 ............ AG25/95 16/3/95 75 923 
 
Stork Electrical Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 31 Dec., 1997............. AG251/96 4/10/96 76 4245 
Agreement 1996 
 
Stork ICM Australia Pty Ltd (Rockingham Rockingham 1 Jan., 1998 - 1 July, 1999................ AG5/99 1/2/99 79 536 
Workshop and Operations) Agreement 
(Replaces World Services & Construction 
Pty Ltd (Rockingham) Enterprise 
Bargaining Agreement No. AG80/95) 
 
Stork ICM Australia Pty Ltd (Rockingham Rockingham Workshop 1 July, 1999 - 1 July, 2001 ............... AG157/99 4/11/99 79 3365 
Workshop and Operations) Agreement and Operation of Stork 
 ICM Australia Pty Ltd 
 
Straight Edge Formwork/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG208/99 24/3/00 80 1303 
CMETU Collective Agreement 1999. 
(Replaces previous Straight Edge 
Form ... Agreements No. AG174/1996 
& No. AG300/97. For prior details, see 
Vol. 79, Part 2) 
 
Stramit Building Products Western Australia Stramit Building Products, 8 Apr., 2004 – 5 Apr., 2007 ............. AG32/04 8/04/04 Unpublished 
Enterprise Bargaining Agreement 2003 10 Malcolm Road, 
(Replaces previous Stramit Building Maddington, WA 
… Agreement 2001 No. AG238/01. 
For prior details, see Vol. 83, Part 2) 
 
Stramit Building Products (Maddington) Stramit Industries and 1 July, 2005 – 30 June, 2008............ AG271/05 24/01/06 Unpublished 
Western Australia Enterprise Bargaining Stramit Building Products, 
Agreement 2005/2008.  (This substitutes Maddington 
previous Stramit Industries … Agreement 
2003 No. AG193/03.  For prior 
details, see Vol. 85, Part 2) 
 
Stramit Industries Maddington, Western Stramit Industries Maddington 21 May, 1996 - 20 May, 1998.......... AG70/97 8/4/97 77 1233 
Australia Enterprise Bargaining Agreement 1996 
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Stramit Industries Maddington, Western Stramit Industries, Malcolm 21 May, 1998 - 20 May, 2000 .........  AG181/98 20/11/98 78 4673 
Australia Enterprise Bargaining Agreement 1998 Road and Alloa Street, 
 Maddington 
 
Streamline Industries/BLPPU and the CMETU Whole of State 18 Sept., 1997 - 31 Oct., 1999 .........  AG57/01 3/5/01 Unpublished 
Collective Agreement 2001.  (Replaces previous 
Streamline ... Agreement No. AG255/97.  For 
prior details, see Vol. 81, Part 2) 
 
Stream Tiling Industrial Agreement Estmount Holdings Pty 15 Sept., 1995 - 31 July, 1997 .........  AG193/95 10/10/95 75 3016 
 Ltd t/a Stream Tiling 
 
Structural Marine Enterprise Bargaining Structural Marine Pty Ltd, 24 Jan., 2002 – 23 Jan., 2004...........  AG205/02 25/11/02 Unpublished 
Industrial Agreement 2002 11 Cockburn Road, 
(Replaces previous Structural Marine … Henderson 
Agreement No. AG153/99.  For prior details, 
See Vol. 82, Part 1) 
 
Structural Systems/ BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG12/00 29/3/00 80 1308 
Collective Agreement 1999.  (Cancels previous 
Structural Systems ... Agreements 
No. AG210/1995 & No. AG293/97.  For prior 
details, see Vol. 79, Part 2) 
 
Structural Systems (Western)/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG173/05 28/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Structural Systems 
(Western) … Agreement 2002-2005 
No. AG254/02.  For prior details, 
see Vol. 85, Part 1) 
 
Structural Systems (Western) Pty Ltd New Metro New Metro Rail Project 16 June, 2005 – 1 July, 2006 ...........  AG95/05 23/9/05 Unpublished 
Rail Southern Suburbs Rail Project, Structural Southern Suburbs Rail Project 
Project Agreement 2005 
 
Stylewoods/BLPPU and the CMETU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG219/99 24/3/00 80 1313 
Agreement 1999 
 
Subiaco Grandstand Construction Project Multiplex Constructions Commencement - Completion .........  AG184/94 22/12/94 75 120 
Agreement 1994 Pty Ltd undertaking work 
 at Subiaco Grandstand 
 Construction Project 
 Roberts Road, Subiaco 
 
Subiaco Grandstand Construction Project Allcon Steel Construction at Commencement - Completion .........  AG39/95 19/4/95 75 1603 
(Allcon Steel Construction) Agreement 1994 Subiaco Grandstand 
 Construction Project, Subiaco 
 
Subiaco Grandstand Construction Project Bobrik Construction at Subiaco Commencement - Completion .........  AG40/95 19/4/95 75 1606 
(Bobrik Constructions) Agreement 1994 Grandstand Construction Project, 
 Subiaco 
 
Subiaco Grandstand Construction Project CASC Formwork Pty Ltd at Commencement - Completion .........  AG41/95 19/4/95 75 1609 
(CASC Formwork Pty Ltd) Agreement 1994 Subiaco Grandstand Project, 
 Subiaco 
 
Subiaco Grandstand Construction Project (C & O Constructions) at Commencement - Completion .........  AG42/95 19/4/95 75 1612 
(C & O Constructions) Agreement 1994 Subiaco Grandstand Cons- 
 truction Project, Subiaco 
 
Subiaco Grandstand Construction Project Quick Fix at Subiaco Grand- Commencement - Completion .........  AG43/95 19/4/95 75 1616 
(Quick Fix) Agreement 1994 stand Construction Project, 
 Subiaco 
 
Subiaco Grandstand Construction Project Vandertang Concrete at Commencement - Completion .........  AG44/95 19/4/95 75 1619 
(Vandertang Concrete) Agreement 1994 Subiaco Grandstand 
 Construction Project, Subiaco 
 
Subiaco Marble & Granite/CFMEUW Western Australia, Christmas 1 July, 2003 – 31 Oct., 2005 ............  AG167/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Summit Ceiling Industries/CFMEUW Industrial Western Australia, Christmas 3 Dec., 2002 – 31 Oct., 2005 ...........  AG239/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Summit and Cocos (Keeling) Islands 
Ceilings … Agreements No. AG154/95 & Groups only 
No. AG9/02.  For prior details, see Vol. 83, Part 1) 
 
Sunason Industrial Agreement Sunason Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG150/95 10/10/95 75 3019 
 
Sunason Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG375/97 7/4/98 78 1858 
 
Sunason P/L/BLPPU and the CMETU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG207/00 11/9/00 80 4793 
Agreement 2000.  (Replaces previous Sunason 
... Agreement No. AG8/1998) 
 
Sunhall Holdings/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG252/04 13/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Sunlite Australia/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG197/05 8/11/05 Unpublished 
Agreement 2005 – 2008.  (Replaces previous 
Sunlite Australia/CFMEUW … Agreement 
2002-2005 No. AG37/04.  For prior details, 
see Vol. 85, Part 1) 
 
Sunlite Australia Industrial Agreement Whole of State 17 Dec., 1997 - 31 Oct., 1999..........  AG363/97 26/2/98 78 955 
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Supa Valu Capel and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005........... AG173/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Dongara and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG131/02 20/02/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Hamilton Hill and SDA Agreement Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG139/02 20/02/02 Unpublished 
2002.  (For previous amendments, see   Amended – 
Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu High Wycombe and SDA Whole of State 12 Sept., 2002 – 30 June, 2005 ........ AG137/02 20/02/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Huntingdale and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG8/03 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Innaloo and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG133/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Kelmscott and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG125/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Ocean Reef and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG135/02 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Stirling and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG124/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supa Valu Willeton and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 ......... AG121/02 21/2/03 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Supercut (WA) P/L/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG199/05 8/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Supercut (WA) … Agreement 2002-2005 
No. AG301/02.  For prior details, see 
Vol. 85, Part 1) 
 
Superior Roof Restoration/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG237/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Support Services & Enrolled Nurses (Mercy Western Australia 27 Sept., 2005 – 27 Sept., 2008........ AG126/05 27/9/05 Unpublished 
Hospital & LHMU) Union Recognition & 
Job Security Agreement 2005 
 
SWALSC Collective Agreement 2009 South West Aboriginal 7 Oct., 2009 – 30 Sept., 2011........... AG36/09 21/09/09 Unpublished 
 Land and Sea Council 
 
Swan Brewery and Combined Unions (Enterprise The Swan Brewery 1 July, 1992 - 31 Aug., 1994............ AG16/92 16/9/92 72 2764 
Agreement) 1992 Company Limited 
 
Swan Brewery Enterprise Agreement 2003 State of WA 1 May, 2003 - 30 Apr., 2006............ AG175/03 08/09/03 Unpublished 
(Replaces previous Swan Brewery 
... Agreement No. AG178/00.  
For prior details, see Vol. 83, Part 1) 
 
Swan Brewery (Utilities Operators) Enterprise Whole of State 1 March, 1999 - 1 Sept., 2002.......... AG106/99 14/9/99 79 2963 
Agreement 1999 
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Swan Christian Education Association Inc. Whole of State 1 Jan., 2002 - 31 Dec., 2003 ............  AG264/01 14/02/02 Unpublished 
(Enterprise Bargaining) Agreement 2002 
(Cancels previous Swan Christian 
... Agreement No. AG254/2000. 
For prior details, see Vol. 83, Part 1) 
 
Swan Christian Education Association Whole of State 1 Jan., 2001 - 31 Dec., 2002 ............  AG114/01 31/7/01 Unpublished 
Inc. (Schools' Non-Teaching Employee 
Enterprise Bargaining) Agreement 2001 
(Replaces & Cancels previous Swan 
Christian ... Agreement No. AG230/99. 
For prior details, see Vol. 81, Part 2) 
 
Swan Lagging Industrial Agreement Whole of State 26 Aug., 1998 - 31 Oct., 1999 .........  AG173/98 13/11/98 78 4683 
 
Swan Portland Cement Ltd, Burswood Site, Swan Portland Cement 23 Mar., 1994 - 30 June, 1995 .........  AG40/94 8/6/94 74 1743 
Enterprise Bargaining Agreement 1994 Limited site, Burswood 
 
Swan Portland Cement Ltd, Burswood Site, Swan Portland Cement 1 July, 1995 - 30 June, 1997 ............  AG284/95 28/11/95 75 3252 
Enterprise Bargaining Agreement 1995 (Burswood Site) 
 
Swan Portland Cement Ltd, Burswood Site, Swan Portland Cement 8 Mar., 1995 - 30 June, 1995 ...........  AG69/95 16/6/95 75 2142 
 (Enterprise Bargaining Agreement) Overhead/ Ltd 
Mobile Crane Operators, 1995 
 
Swan Portland Cement Ltd Clinker Grinding Swan Portland Cement Ltd Commencement - Completion .........  AG208/96 25/11/96 76 4969 
Plant Kwinana Project Agreement 1996 Clinker Grinding Plant, 
 Kwinana 
 
Swan Portland Cement Ltd Redundancy Swan Portland Cement Ltd, 1 Jan., 1994 - 1 Jan., 1996................  AG33/95 2/5/95 75 1622 
Agreement 1995 Burswood Operations 
 
Swan Racking Pty Ltd/CFMEUW Industrial Western Australia, Christmas 28 May, 2004 - 31 Oct., 2005 ..........  AG100/04 30/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
SwanCare Group (Inc) Health Services Union SwanCare Group (Inc), 7 Nov., 2005 - 7 Nov., 2007 ............  AG275/05 24/01/06 Unpublished 
Enterprise Agreement 2005.  (Relaces Swan 
Village of Care … Agreement 2003 
No. AG248/03.  For prior details, see 
Vol. 85, Part 2) 
 
Swift Plan Industrial Agreement Delta Bay Investments 18 Nov., 1994 - 31 July, 1995..........  AG175/94 6/12/94 75 123 
 Pty Ltd t/a Swift Plan 
 
Swiftplan Industrial Agreement Delta Bay Investments 8 Sept., 1995 - 31 July 1997 ............  AG155/95 10/10/95 75 3020 
 Pty Ltd t/a Swift Plan 
 
Swiftplan Industrial Agreement Whole of State 25 July 1998 - 31 Oct., 1999............  AG155/98 9/4/99 79 1124 
 
Swire Cold Storage Pty Ltd Employer, Employee Whole of State 13 Oct., 2004 - 1 July, 2007.............  AG160/04 13/10/04 Unpublished 
Agreement 2004.  (Replaces Clelands Cold Stores 
... Agreement No. AG150/02.  For prior details, 
see Vol. 84, Part 1) 
 
Swire Cold Storage Pty Ltd Transport Workers Whole of State Expire  30 June, 2007.......................  AG147/04 26/4/05 Unpublished 
Enterprise Agreement 2004 
 
Swispec Pty Ltd Enterprise Bargaining Swispec Pty Ltd 1 May, 1997 - 31 Dec., 1997 ...........  AG72/97 13/5/97 77 1480 
Agreement 1996 
 
Syteck/BLPPU Collective Agreement 2000 Whole of State 4 Sept., 2000 - 1 Nov., 2002 ............  AG214/00 31/10/00 80 5119 
 
TAB Racing Radio Employees General Totalisator Agency Board 7 Aug., 2003 – 31 Aug., 2005..........  C50/03 7/8/03 Unpublished 
Agreement 2003.  (Replaces Totalisator of WA (Racing Radio Station) 
Agency Board of Western Australia Enterprise 
Bargaining Agreement 1999 No. PSAAG27/99. 
For prior details, see Appendix VIII, 
Vol. 83, Part 1) 
 
Talloman Australasian Meat Industry Employees Derby Industries Talloman 16 Feb., 2004 - 30 June, 2006..........  AG298/03 16/2/04 Unpublished 
Union Enterprise Agreement, 2003 Division, Lakes Road 
(Replaces previous Talloman Australasian Hazelmere  WA 
Meat … Agreement 2000 No. AG107/00. 
For prior details, see Vol. 83, Part 2) 
 
T & L Reo Construction/CFMEUW Industrial Whole of State 1 Nov., 2005 - 31 Oct., 2008 ...........  AG 196/05 20/01/06 Unpublished 
Agreement 2005-2008 
 
Tasman Bricklaying/BLPPU and the CMETU Whole of State 1 Mar., 2001 - 1 Nov., 2002.............  AG42/01 26/3/01 Unpublished 
Collective Agreement 2001 
 
Taxon Holdings/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG230/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
T.D.Z. Contracting Industrial Agreement Whole of State 16 Sept., 1997 - 31 Oct., 1999 .........  AG244/97 21/5/98 78 2413 
 
TDR Roofing/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG223/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
Tech Fab/CFMEUW Industrial Western Australia, Christmas 22 Sept., 2003 – 31 Oct., 2005.........  AG251/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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Technical Assistant Survey Traineeship All technical assistants 9 June, 1987 to 28 June, 1988 .......... AG6/87 18/8/87 67 1547 
Agreement 1987 employed by employers in 
 Schedule A 
 
Telfer Gold Mine Enterprise Agreement 1993 Area Occupied and operated 21 Feb., 1994 - 20 Feb., 1996 .......... AG2/94 21/2/94 74 601 
 upon by  Newcrest Mining 
 Limited at Telfer 
 
Terrazzo & Cement Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............ AG291/97 3/12/97 77 3426 
 
Terrazzo & Cement Industrial Agreement Whole of State 22 Jan., 1998 - 31 Oct., 1999 ........... AG15/98 20/3/98 78 1350 
 
Terrazzo Stone Marble Polishing Supplies/ Western Australia, Christmas 31 Mar., 2005 – 31 Oct., 2005 ......... AG147/03 6/9/04 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Theatrical Employees (BOCS) Ticketing  
and Marketing Services) – Department  
of Culture and the Arts – Agreement 2008 
No. AG14/08.  (Replaced by BOCS Ticketing 
and Marketing Services – Department of  
Culture and the arts – Agreement 2011.   
For prior details, see Vol. 90, Part 2) 
 
Therapy Focus Enterprise Bargaining Whole of State 21 Jan., 2005 – 30 June, 2006 .......... AG4/05 25/01/05 Unpublished 
Agreement 2004.  (Replaces previous Therapy 
Focus … Agreement 2002 No. AG190/02. 
For prior details, see Vol. 84, Part 2) 
 
Thermal Insulation Pty Ltd/CFMEUW Western Australia, Christmas 3 June, 2004 - 31 Oct., 2005 ............ AG106/04 2/7/04 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Thermofabrication Traineeship Agreement (1977) Whole of State 14 Apr., 1997 - 1 July, 1998............. AG222/97 20/11/97 77 3429 
 
The Telethon Speech & Hearing Centre Whole of State 1 Feb., 2009 – 31 Jan., 2012 ............ AG40/09 31/8/09 Unpublished 
(Enterprise Bargaining) Agreement 2009. 
(Replaces previous The Telethon Speech …  
Agreement 2006, No.  AG33/07.  For prior 
details, see Vol. 89, Part 1) 
 
Thomson Cleaning Company Industrial A. Thomson t/a Thomson 26 Sept., 1995 - 31 July, 1997.......... AG242/95 22/11/95 76 138 
Agreement Cleaning Company 
 
Thorn Mechanical Pty Ltd Enterprise Bargaining State of Western Australia 22 Nov., 2004 – 31 Oct., 2005 ......... AG275/04 17/01/05 Unpublished 
Agreement 2004 
 
Three Springs General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005........... AG179/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Tip Top Bakeries (Canning Vale) Industrial Tip Top Bakeries 24 Mar., 1997 - Cancellation............ AG82/97 9/4/97 77 3432 
Agreement (Canning Vale) 
 
Tip Top Bakeries (Canning Vale) and Transport Whole of State 1 Oct., 2005 – 30 Sept., 2008........... AG272/05 15/3/06 Unpublished 
Workers’ Union Industrial Agreement 2005 
 
TJF Scaffolding Maintenance & Hire/CFMEUW Western Australia, Christmas 22 Jan., 2003 – 31 Oct., 2005........... AG58/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels TJF-EBC/BLPPU Collective  Groups only 
Agreement 2000 No. AG96/01, 84WAIG64. 
For prior details, see Vol. 83, Part 2) 
 
TJP Constructions/CFMEUW Collective  Whole of State 13 Feb., 2002 - 1 Nov., 2002............ AG22/02 13/3/02 Unpublished 
Agreement 2002 
 
TK Scaffolding/CFMEUW Industrial Agree- Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005.......... AG286/02 7/5/03 Unpublished 
ment 2002-2005.  (Cancels TK Scaffold/BLPPU and Cocos (Keeling) Islands 
Collective Agreement 1999 AG90/00.  For prior Groups only 
details, see Vol. 83, Part 1) 
 
T.L.C. Emergency Welfare Foundation of State of WA 6 July, 2007 –4 July, 2009................ AG35/07 6/7/07 Unpublished 
Western Australia (Inc.) Enterprise Bargaining 
Agreement 2007 
 
T M S Electrical Pty Ltd Enterprise Bargaining Whole of State 1 Oct., 2004 – 31 March, 2006......... AG51/05 11/04/05 Unpublished 
Agreement 2004-2006 
 
Tom's Cranes Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........... AG4/98 30/4/98 78 1849 
 
Tonlar Contracting/CFMEWU Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG212/05 7/3/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Tonlar Contracting … Agreement 2002-2005 
No. AG63/05.  For prior details, see 
Vol. 85, Part 2) 
 
Top Valu Supermarket and SDA  Whole of State 12 Feb., 2002 – 30 June, 2005 ......... AG22/03 21/2/03 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
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Total Corrosion Control / CFMEUW Collective Whole of State 24 Mar., 2006 - 1 Jan., 2007 ............  AG48/06 24/03/06 Unpublished 
Agreement 2004.  (Replaces previous Total 
Corrosion … Agreement 2002 No. AG32/02. 
For prior details, see Vol. 85, Part 2) 
 
Total Corrosion Control (Metal Workers) Whole of State 1 Mar., 1997 - 28 Feb., 1998 ...........  AG259/97 13/1/98 78 710 
Enterprise Bargaining Agreement 
(Replaces No. AG38/93) 
 
Total Corrosion Control Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG124/98 25/11/98 78 4687 
(Cancels AG124/98 delivered 14/9/98) 
 
Total Glass/CFMEUW Collective Agreement  Whole of State 29 Oct., 2002 – 1 Nov., 2002...........  AG221/02 29/11/02 Unpublished 
2002.  (Replaces previous Total Glass … 
Agreement No. AG362/97.  For prior details, 
see Vol. 82, Part 1) 
 
Total Reo /CFMEUW Industrial Agreement Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG138/05 1/12/05 Unpublished 
2005-2008 
 
Total Tilt-Up Industrial Agreement Whole of State 30 Sept., 1998 - 31 Oct., 1999 .........  AG227/98 24/11/98 78 4691 
 
Total Marine Service Geraldton Dredging  Total Marine Service Pty Ltd,  1 Nov., 2002 – 1 Nov., 2003 or the .  AG290/02 25/07/03 Unpublished 
Workshop Agreement 2002 Geraldton Harbour   life of the project, which ever is 
    the latter 
 
Total Trade Services/CFMEUW Industrial Western Australia 1 No., 2005 – 31 Oct., 2008.............  AG175/05 28/11/05 Unpublished 
Agreement 2005-2008 
 
Town & Country Tiling Pty Ltd/CFMEWU Western Australia, Christmas 22 Nov., 2004 – 30 June, 2007 ........  AG268/04 17/01/05 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Town of Albany Outside Workers (Carpenters Town of Albany Depot 28 Jan., 1997 - 27 Jan., 1999 ...........  AG309/96 28/1/97 77 413 
and Metal Trades) Certified Agreement 1996 
 
Town of Albany (State) Enterprise Agreement  Town of Albany 15 Nov., 1996 - 16 Nov., 1998 ........  AG146/97 27/8/97 77 2962 
1997 
 
Town of Kwinana (WA) Enterprise Agreement The Council of Kwinana 10 Oct., 1996 - 9 Oct., 1998.............  AG88/97 28/4/97 77 1236 
1996 (From Dream time to Excellence) 
("The Agreement") 
 
Town of Port Hedland Enterprise Agreement Town of Port Hedland 11 Dec., 2002 – 30 June, 2005.........  AG240/03 1/10/03 Unpublished 
(Trades Employees) 2002 
 
Trade Winds Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG168/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Tranby College (Enterprise Bargaining) Whole of State 1 Jan., 2009 - 31 Dec., 2010 ............  AG4/10 30/4/10 Unpublished 
Agreement 2009.  (Replaces previous Tranby 
College ... Agreement 2007 No. AG1/08. 
For prior details, see Vol. 89, Part 2) 
 
Transfield - A.S.I. (Enterprise Bargaining) Transfield - A.S.I., Jervoise 2 April, 1993 - 24 Oct., 1993...........  AG9/93 19/4/93 73 1268 
Consent Agreement 1993 Bay Operations 
 
Transfield Construction Pty Ltd WA Division Establishment of Transfield 2 April, 1993 - 1 Nov., 1993............  AG11/93 19/4/93 73 1271 
Workshops (Kwinana) Enterprise Bargaining Construction Pty Ltd WA 
Agreement Division (Kwinana) 
 
Transfield Construction Pty Ltd WA Division Establishment of Transfield 22 Sept., 1994 - Completion ............  AG151/94 2/12/94 74 2996 
Workshops Alcoa (Kwinana) B-30 Project Construction Pty Ltd WA 
Enterprise Bargaining Agreement Division (Kwinana) B-30 
 Project Construction Site 
 
Transfield Maintenance HBI Agreement 2000 Transfield Pty Ltd,  12 Oct., 2000 - 30 June, 2003 ..........  AG205/00 12/10/00 80 5132 
(Cancels previous Transfield Maintenance Transfield Operations 
... Agreement No.AG136/97. For prior  and Maintenance 
details, see Vol. 80, Part 1) 
(For previous amendments, see Vol. 89, Part 2) 
 
Transfield Pty Ltd, Transfield Coatings Whole of State 17 Sept., 1998 - 16 Sept., 2001........  AG133/98 20/11/98 78 4695 
(WA) Industrial Agreement 1998 
 
Transport Workers’ (Eastern Goldfields  Whole of State 11 Oct., 2005 – 31 Dec., 2006 .........  AG230/05 11/10/05 Unpublished 
Transport Board) Agreement 2005 
(Replaces previous Transport Workers’ 
… Agreement 2002 No. AG1/03. 
For prior details, see Vol. 85, Part 1) 
 
Transport Workers (Government) - Department Employees who are members 5 Oct., 2010 – 31 Dec., 2012 ...........  AG21/10 5/10/10 Unpublished 
of Culture and the Arts - Agreement 2010 of or eligible to be members 
(Replaces previous Transport Workers  of the Union 
(Government) … Agreement 2007 
No. AG48/07.  For prior details, 
see Vol. 90, Part 1) 
 
Trendwest Painting Industrial Agreement Korima Pty Ltd t/a Trendwest 8 Sept., 1995 - 31 July, 1997 ...........  AG149/95 10/10/95 75 3022 
 Painting 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 
 Title Area Date of No. of Date      Reference 
  Governed Operation Agreement Delivered Vol..    Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(120) 

Trevor Roller Shutters/CFMEUW Collective Whole of State 19 Mar., 2002 - 1 Nov., 2002........... AG51/02 11/4/02 Unpublished 
Agreement 2002 
 
Trinity Demolition/CFMEUW Industrial Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005.......... AG289/02 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Trinity Demolition Industrial Agreement Trinity Demolition 5 Dec., 1995  - 31 July, 1997 ........... AG313/95 10/1/96 76 373 
 
Trinity Building Group/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG220/99 24/3/00 80 1325 
Collective Agreement 1999 
(Cancels previous Trinity Demolition 
Industrial Agreement No. AG208/97) 
 
Triple T Commercial/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG6/06 17/2/06 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Triple T Commercial … Agreement 2002-2005 
No. AG82/03.  For prior details, see 
Vol. 85, Part 2) 
 
Triple T Commercial P/L/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG47/06 24/3/06 Unpublished 
Agreement 2005-2008.  (Replaces Triple T 
Commercial/CFMEUW … Agreement 
2005-2008 No. AG6/06) 
 
Triple T Contracting/CFMEUW Collective Whole of State 13 Dec., 2002 - 1 Nov., 2002 ........... AG15/02 15/2/02 Unpublished 
Agreement 2001 
 
Trustees of the Marist Brothers Southern Western Australia 6 April, 2009 – 31 Dec., 2009.......... AG16/09 11/8/09 Unpublished 
Province / LHMU Non-Teaching Staff  
Enterprise Bargaining Agreement, 2009 - The 
 
Trustees of the Marist Brothers Southern Pro- Whole of State 17 Dec., 2009 – 7 July, 2011............ AG69/09 17/12/09 Unpublished 
vince Teachers Enterprise Bargaining Agreement 
2009 - The.  (This agreement substitutes and  
replaces the Western Australian Catholic  
Schools (Enterprise Bargaining) Agreement  
No. 1 of 2006 No. AG1/07) 
 
Trustees of the Marist Brothers Southern Pro- Western Australia Date of agreement by all parties....... AG55/09 4/2/10 Unpublished 
vince Non-Teaching Staff Enterprise Bargaining  - 31 Dec., 2009 
Agreement, 2009 - The.  (Cancels and Replaces 
previous Trustees of the Marist Brothers ...  
Agreement, 2006 - The, No. AG18/07. 
For prior details, see Vol. 89, Part 2) 
 
Truwood Fabrications/CFMEUW Industrial Western Australia, Christmas 19 Aug, 2003 – 31 Oct., 2005 .......... AG218/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Tubelok Constructions/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG210/05 11/11/05 Unpublished 
Agreement 2005-2008.  (Replaces previous  
Tubelok Constructions… Agreement 2002- 
2005 No. AG187/04.  For prior details,  
see Vol. 85, Part 1) 
 
Tubemakers of Australia Limited, Steel Tubemakers of Australia 5 June, 1992 - 31 Dec., 1992............ AG2/92 6/8/92 72 1784 
Pipelines, Kwinana (Enterprise Limited, Water, Oil and 
Bargaining) Agreement 1992 Gas Industries Division 
 Steel Pipelines Establish- 
 ment, Kwinana 
 
Tubemakers Kwinana Pipe Plant Joint Tubemakers, Kwinana 13 April, 1994 - 30 June, 1995......... AG21/94 13/4/94 74 1259 
Enterprise Development Agreement Pipe Plant 
 
Tubemakers Kwinana Pipe Plant Joint Enterprise Tubemakers, Kwinana 18 Sept., 1995 - 30 June, 1997 ......... AG139/95 18/9/95 75 2789 
Development Agreement, No AG 139 of 1995 Pipe Plant 
 
Tudorgold Holdings/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG229/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Turbine Components Australia Pty Ltd Turbine Components Australia 7 Feb., 1994...................................... AG29/94 16/5/94 74 1551 
Redundancy Agreement Pty Ltd - Canning Vale 
 
2MR Installations Pty Ltd/CFMEUW Western Australia, Christmas 16 Sept., 2004 – 31 Oct., 2005......... AG163/04 19/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Two Dogs Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG198/04 8/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Two Rock Holdings/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG206/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Tyco Services Industrial Agreement Whole of State 20 Jan., 1998 - 31 Oct., 1999 ........... AG66/99 18/5/99 79 1684 
 
Tyco Water Pty Ltd ACN 087 415 745 Steel Tyco Water Pty Ltd July 1999 - 30 June 2001.................. AG224/99 29/3/00 80 1576 
Pipeline Systems, Kwinana Manufacturing (Kwinana Manufacturing) 
Joint Enterprise Development Agreement- 
July 1999 to June 2001.  (Cancels Tubemakers 
Waters, Steel ... Agreement No. AG145/97) 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 
 Title Area Date of No. of Date      Reference 
  Governed Operation Agreement Delivered Vol..    Page 

 

 

*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements 
are available for viewing in Registry. 

(121) 

Tyco Water Pty. Ltd., Kwinana Pipe Plant, Tyco Water Pty Ltd 13 Feb., 2006 – 12 Feb., 2009 .........  AG27/06 20/3/06 Unpublished 
Enterprise Bargaining Agreement 2006 Kwinana Operations 
(Replaces previous Tyco Water 
… Agreement 2002 No. AG189/02. 
For prior details, see Vol. 85, Part 2) 
 
Ultra Speed Rigging & Construction Industrial A. Foreman and M. Fisher 14 Sept., 1995 - 31 July, 1997 .........  AG213/95 22/11/95 76 140 
Agreement t/a Ultra Speed Rigging & 
 Construction 
 
Ultra Speed Rigging & Construction Industrial Whole of State 21 Oct., 1997 - 31 Oct., 1999...........  AG292/97 3/12/97 77 3433 
Agreement 
 
Ultra Speed Rigging & Construction/CFMEUW Western Australia, Christmas 16 July, 2003 – 31 Oct., 2005 ..........  AG182/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Under Cut/BLPPU Collective Agreement 2000 Whole of State 11 Jan., 2001 - 1 Nov., 2002............  AG14/01 28/2/01 Unpublished 
 
UnionsWA Enterprise Agreement 2009 Employees of UnionsWA who 17 Nov., 2009 – 15 Nov., 2011........  AG71/09 9/12/09 Unpublished 
This agreement substitutes previous are members of or are eligible 
UnionsWA Enterprise Agreement 2007 to be members of the Australian 
No. AG62/07.  For prior details, see Municipal, Administrative,  
Vol. 89, Part 1) Clerical and Services Union of  
 Employees, W.A. Clerical and  
 Administrative Branch 
 
Unistrut Australia Pty Ltd/BLPPU and the Whole of State 14 Feb., 2001 - 1 Nov., 2002 ...........  AG23/01 8/3/01 Unpublished 
CMETU Collective Agreement 2001 
 
United Construction Alcoa Kwinana Core United Construction Pty Ltd - 25 Jan., 1994 - 24 Jan., 1995 ...........  AG75/93 25/1/94 74 249 
Crew Enterprise Agreement 1993 Alcoa Kwinana Complex 
 
United Construction Alcoa (Kwinana and United Construction Pty 13 Apr., 1995 - 25 Jan., 1996...........  AG56/95 13/4/95 75 1624 
Pinjarra Refineries) Local Service Contracts Ltd at Alcoa Refineries, 
Enterprise Bargaining Agreement 1995 Kwinana and Pinjarra 
 
United Construction Alcoa Operations Local United Construction Pty 23 Mar., 1996 - 23 Mar., 1998.........  AG117/96 13/5/96 76 1920 
Services Contracts and Associated Projects Ltd at Alcoa Operations 
Enterprise Bargaining Agreement 1996 
 
United Construction Alcoa Pinjarra Core United Construction Pty 25 Jan., 1994 - 24 Jan., 1995 ...........  AG74/93 25/1/94 74 251 
Crew Enterprise Agreement 1993 Ltd - Alcoa Pinjarra Complex 
 
United Construction Argyle Area Maintenance United Construction's Argyle 15 Dec., 1995 - 14 Dec., 1997 .........  AG320/95 15/12/95 76 141 
Agreement 1995 Area Maintenance Operations 
 
United Construction Argyle Maintenance United Construction Pty Ltd 25 Jan., 1994 - 24 Jan., 1995 ...........  AG76/93 25/1/94 74 254 
Core Crew Enterprise Agreement 1993 - Argyle Diamond Mine 
 Maintenance 
 
United Construction BHP Petroleum Griffin Griffin Venture Commencement - Completion .........  AG106/97 22/5/97 77 1484 
Venture Remediation Project Agreement 1997 
 
United Construction BHP Titanium Minerals United Construction Pty Ltd 20 May, 1996 - 20 Nov., 1996.........  AG84/96 20/5/96 76 1924 
Project Enterprise Based Agreement 1996 at BHP Titanium Minerals 
 Project, Beenup 
 
United Construction CBH Project (Geraldton) CBH Project (Geraldton) 23 Dec., 1993 - Completion.............  AG81/93 23/12/93 74 98 
Enterprise Agreement 1993 
 
United Construction CBH Project (Geraldton United Construction Pty Ltd 10 Feb., 1994 - Completion .............  C545/93 22/2/94 74 667 
Enterprise Agreement 1994 operations CBH Geraldton Project 
 
United Construction Coogee Chemicals United Construction Pty Ltd at 31 Feb., 1996 - Completion .............  AG76/96 20/5/96 76 1926 
Sulphuric Acid Handling Facility Coogee Chemicals Sulphuric 
Enterprise Based Agreement 1996 Acid Handling Facility at 
 Kwinana 
 
United Construction HIsmelt Maintenance HIsmelt Research and Develop- 8 April, 1994 - 7 April, 1995 ...........  AG23/94 8/4/94 74 899 
Core Crew Enterprise Agreement 1994 ment Facility, Kwinana 
 
United Construction HIsmelt Maintenance United Construction Pty Ltd 14 Nov., 1995 - 13 Nov., 1996 ........  AG282/95 22/11/95 75 3264 
Core Crew Enterprise Agreement 1994 
 
United Construction Kwinana Fabrication United Construction Pty Ltd at 22 Mar., 1996 - 22 Mar., 1998.........  AG103/96 8/5/96 76 1928 
Facilities Ltd Enterprise Bargaining Agreement Kwinana Fabrication Facilities 
1996-1997.  (Replaces No. AG111/94 ) Operations 
 
United Construction Kwinana Nickel Refinery United Construction Pty Ltd 9 Feb., 1996 - 8 Feb., 1998 ..............  AG44/96 20/3/96 76 1047 
Maintenance Enterprise Based Agreement 1996 
 
United Construction Kwinana Supply Services Kwinana Supply  22 Sept., 1996 - 22 Mar., 1998 ........  AG69/97 19/5/97 77 1487 
Enterprise Bargaining Agreement 1996 Services Department 
 
United Construction Ord Sugar Mill Main- United Construction Pty Ltd at 12 Aug., 1996 - 30 Sept., 1998 ........  AG176/96 12/8/96 76 4062 
tenance Agreement 1996 CSR Sugar Mill, Ord River 
 
United Construction Pty Ltd (Alcoa Kwinana B United Construction Pty Ltd 17 Oct., 1994 - Completion..............  C458/94 18/11/94 74 3043 
-30 Project) Enterprise Bargaining Agreement Alcoa Kwinana B-30 
 Project Construction Site 
 
United Construction Pty Ltd Enterprise HIsmelt Research and Develop- 13 Jan., 1997 - 13 Jan., 1999 ...........  AG334/96 13/1/97 77 417 
Agreement for Hismelt Services 1996 ment Facility at Kwinana 
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United Construction Pty Ltd Nelson Point Nelson Point Development 4 Jan., 1993 - Completion ................ AG19/93 19/4/93 73 1275 
Development Project (Enterprise Bargaining) Project Port Hedland 
Agreement 
 
United Construction Pty Ltd Nelson Point Whole of State 3 Aug., 1993 - Completion............... AG37/93 18/8/93 73 2429 
Development Project (Enterprise Bargaining) 
Agreement Phase II 
 
United Construction Supplementary Workforce United Construction Pty Ltd in 1 Apr., 1996 - 1 Apr., 1997 .............. AG153/96 3/7/96 76 2741 
BP Oil Kwinana Refinery Enterprise Bargaining its operation at BP Oil Kwinana 
Agreement 1996 Refinery 
 
United Crane Hire Enterprise Agreement, 2003 United Crane Hire Pty Ltd 16 Jan., 2004 – 15 Jan., 2006 ........... AG9/04 6/9/04 Unpublished 
 
United Group Rail Services Limited United Group Rail Services 24 Mar., 2006 – 23 Mar., 2009 ........ AG50/06 24/3/06 Unpublished 
Bassendean Enterprise Agreement 2006 Limited 
 
United Insulation Co – Industrial Agreement Corso Industries Pty Ltd t/a 17 Apr., 1996 - 31 July, 1997........... AG112/96 10/6/96 76 1931 
 United Insulation Co. 
 
United Insulation/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG198/00 6/9/00 80 4130 
Collective Agreement 2000 
 
United Maintenance Pty Ltd HBI Agreement United Maintenance Pty Ltd 16 Mar., 2001 - 30 June, 2003 ......... AG22/01 16/3/01 Unpublished 
2000 employees engaged in or in 
 connection with work at the 
 BHP Direct Reduced Iron Pty 
 Ltd Port Hedland assets and 
 facilities 
 
Unitex Textured Coating Industrial Agreement Iaralia Pty Ltd t/a Unitex 24 Apr., 1996 - 31 July, 1996........... AG120/96 10/6/96 76 1933 
 Textural Coating 
 
Uniting Church Homes, Health Services  Whole of State 1 Oct., 2004 - 30 Sep., 2007............. AG189/04 10/12/04 Unpublished 
Union Enterprise Agreement 2004 
 
Universal Commercial Cleaners/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG195/05 8/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous Universal Commercial … 
Agreement 2002-2005 No. AG93/03.  For prior 
details, see Vol. 85, Part 1) 
 
Universal Commercial Cleaners Industrial Universal Commercial 11 Mar., 1996 - 31 July, 1997 .......... AG71/96 17/4/96 76 1348 
Agreement Cleaners Pty Ltd (WA) 
 
Universal Commercial Cleaners Industrial Whole of State 1 Apr., - 1998 - 31 Oct., 1999 .......... AG55/98 6/2/98 78 2420 
Agreement 
 
Universal Fasteners Enterprise Bargaining Universal Fasteners 1 Apr., 1996 - 31 Mar., 1998............ AG178/96 12/8/96 76 4065 
Agreement 1996 Canning Vale 
 
Untex Textured Coating Industrial Agreement R. Cole t/a Untex Textured 12 Sept., 1995 - 31 July, 1997.......... AG233/95 22/11/95 76 141 
 Coating 
 
Utopia Industries Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG194/00 6/9/00 80 4135 
CMETU Collective Agreement 2000 
 
V&L Carlino Industrial Agreement Carlino Concreting Pty 13 Sept., 1995 - 31 July, 1997.......... AG222/95 22/11/95 76 143 
 Ltd t/a V&L Carlino 
 
Valey Bricklaying Industrial Agreement Whole of State 10 Feb., 1997 - 31 July, 1997........... AG51/97 11/4/97 77 1241 
 
Van Den Berg Painting Co/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG256/99 8/3/00 80 1329 
the CMETU Collective Agreement 1999 
(Cancels previous Van Den Berg ... 
Agreement No. AG230/97.  For prior 
details, see Vol. 79, Part 2) 
 
Van Den Berg Painting Co Pty Ltd/ CFMEUW Western Australia, Christmas 9 Jan., 2003 – 31 Oct., 2005............. AG29/03 7/5/03 Unpublished 
Industrial Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Vandertang Concrete Industrial Agreement Greeneagles Pty Ltd t/a 2 Nov., 1994 - 31 July, 1995............ AG144/94 2/11/94 75 124 
 Vandertang Concrete 
 Vehicle Builders 
 
Vandertang Concrete Industrial Agreement Greeneagles Pty Ltd t/a 10 Aug., 1995 - 31 July, 1997.......... AG140/95 10/10/95 75 3023 
 Vandertang Concrete 
 
Van Diddens Painting Service Domestic Whole of State 23 Feb., 1997 - 31 July, 1997........... AG56/96 11/12/96 77 179 
and Minor Industrial Agreement 
 
Van Leer Australia Pty Ltd (W.A.) (Enterprise Whole of State except area 15 June, 1992 - 30 June, 1993.......... AG8/92 24/6/92 72 1542 
Bargaining) Consent Agreement 1992 occupied by US Navy of 
 N.W. Cape 
 
Van Leer Australia Pty Limited - Perth Whole of State 14 May, 1997 - 14 Nov., 1998 ......... AG163/97 19/8/97 77 2348 
Enterprise Bargaining Agreement 1997 
 
Van Leer Australia Pty Limited - Perth Van Leer Australia 14 May, 2000 - 14 Aug., 2001 ......... AG186/00 7/8/00 80 3270 
Enterprise Bargaining Agreement 2000 Pty Limited 
 
Van Leer Australia Pty Ltd – Perth Enterprise Van Leer Australia Pty Ltd 15 Aug., 2001 - 14 Mar., 2003......... AG205/01 20/11/01 Unpublished 
Bargaining Agreement 2001.  (Replaces 8 Rawlinson Street, O'Connor 
previous Van Leer ... Agreement No. AG278/98. 
For prior details, see Vol. 81, Part 2) 
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Variety Floors/CFMEUW Collective Whole of State 4 Sept., 2002 – 1 Nov., 2002 ...........  AG147/02 25/9/02 Unpublished 
Agreement 2002 
 
Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan., 1997 - 31 Dec., 1998 ............  AG374/97 29/6/98 78 2891 
Agreement 1996 19 Russell Road 
 Henderson  WA 
 
Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan., 2000 - 31 Dec., 2001 ............  AG189/00 14/8/00 80 4141 
Agreement 2000 19 Russell Road 
 Henderson  WA  6166 
 
Vax Appliances Enterprise Bargaining Vax Appliances (Australia) 1 Jan., 1999 - 1 July, 1999 ...............  AG82/99 16/6/99 79 2001 
Agreement 1999 Pty Ltd, Malaga 
(Replaces Nos. AG136/95 and AG320/96) 
 
Vchenzo Tilers/CFMEWU Industrial  Western Australia, Christmas 19 Mar., 2004 – 31 Oct., 2005 .........  AG49/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Ventara Holdings/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG149/05 12/12/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Ventara Holdings … Agreement 2002-2005 
No. AG72/03.  For prior details, see 
Vol. 85, Part 2) 
 
VenuesWest General Agreement 2010 VenuesWest employees 13 July, 2010 – 31 Dec., 2012 .........  AG13/10 13/7/10 Unpublished 
(Replaces the WA Sports Centre 
Trust General Agreement 2007) 
 
Vibropile/BLPPU and the CMRTU Collective Whole of State 5 Apr., 2001 - 1 Nov., 2002 .............  AG60/01 3/5/01 Unpublished 
Agreement 2001 
 
Vinidex Pty Ltd (Maintenance Section - Perth Vinidex Pty Ltd 8 Dec., 2005 – 13 May, 2008...........  AG232/05 14/12/05 Unpublished 
Site)Enterprise Bargaining Agreement 2005 
 
Vinidex Pty Ltd (Maintenance Section - Perth Vinidex Pty Ltd 12 Dec., 2003 – 13 May, 2005.........  AG278/03 12/12/03 Unpublished 
Site) Enterprise Bargaining Agreement 2003 
(Replaces previous Vinidex Pty Ltd 
… Agreement 2000 No. AG237/00) 
 
Vinidex Tubemakers Pty Ltd (Maintenance Whole of State 5 Aug., 1996 - 31 July, 1998............  AG280/96 29/10/96 76 4634 
Section) Enterprise Bargaining Agreement 1996. 
(Replaces No. AG84/94) 
 
Vinidex Tubemakers Pty Ltd (Maintenance Vinidex Tubemakers 31 Aug., 1998 - 31 July 2000...........  AG30/99 4/5/99 79 1408 
Section-Perth Site) Enterprise Bargaining Pty Ltd 
Agreement 1998 
 
Viscont Plastics (WA) Pty Limited Enterprise Viscont Plastics (WA)  1 Jan., 2001 - 30 Dec., 2003 ............  AG168/01 10/9/01 Unpublished 
Bargaining Agreement 2001.  (Replace previous Pty Limited 
Viscount Plastics ... Agreement No. AG81/99) 
 
Viscont Plastics (WA) Pty Limited Enterprise Viscont Plastics (WA)  1 Jan., 2003 - 30 Dec., 2005 ............  AG21/04 29/04/04 Unpublished 
Bargaining Agreement 2003 Pty Limited 
 
Vis Formwork/BLPPU and the CMETU Whole of State 7 May, 2001 - 1 Nov., 2002.............  AG82/01 31/5/01 Unpublished 
Collective Agreement 2001 
(Replaces previous Vis Formwork ... 
Agreement No. AG228/96.  For prior 
details, see Vol. 81, Part 2) 
 
VIS Formwork Pty Ltd/CFMEUW Industrial Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG73/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Vista Ceilings/CFMEUW Collective Whole of State 3 July, 2002 – 1 Nov., 2002.............  AG94/02 29/07/02 Unpublished 
Agreement 2002 
 
Vista Ceilings/CFMEUW Industrial Western Australia, Christmas 17 Feb., 2003 – 31 Oct., 2005..........  AG83/03 7/5/03 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Visy Industrial  Fremantle Enterprise Whole of State 8 Sept., 2003 – 30 June, 2006 ..........  AG184/03 8/09/03 Unpublished 
Agreement 2003  Correction Order No. AG184/2003 
    (Preamble)......................................  … 30/09/03 83 3450 
 
Visy Industrial Plastics Welshpool Enterprise Visy Industrial Plastics  8 Dec., 2005 – 8 Dec., 2008.............  AG256/05 14/12/05 Unpublished 
Agreement 2005 Welshpool, 5 Fargo Way, 
 Welshpool 
 
VisyPak Carton Systems In-Plant Team National Foods’ operations  1 July, 2004 - 30 June, 2007 ............  AG174/04 29/11/04 Unpublished 
Bentley-WA Enterprise Agreement 2004 in Bentley, WA 
(Replaces previous Visypak Carton 
… Agreement No. AG 251/01. For prior 
details, see Vol. 84, Part 1) 
 
Vogue Interiors/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG210/99 24/3/00 80 1334 
Agreement 1999. 
(Cancels previous Vogue Interiors ... 
Agreement No. AG91/99.  For prior 
details, see Vol. 79, Part 2) 
 
Voice Holdings Pty Ltd/CFMEUW Industrial Western Australia, Christmas 15 Nov., 2004 – 30 June, 2007 ........  AG267/04 17/01/05 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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Volgren Australia Pty Ltd Enterprise 47 Beringarra Avenue,  21 Feb., 2005 – 10 Dec., 2006 ......... AG3/05 21/02/05 Unpublished 
Agreement 2004 Malaga, WA, 6090 
 
Vortech Installations Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........... AG6/98 20/3/98 78 1354 
 
WA Baptist Hospital and Homes Trust  Whole of State 27 Apr., 2004 – 25 Apr., 2006 ......... AG72/04 29/4/04 Unpublished 
Incorporated, Health Services Union (Union 
of Workers) Enterprise Agreement 2004 
 
WA Building Services/CFMEUW Industrial Western Australia 10 Feb., 2003 – 31 Oct., 2005 .......... AG74/03 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels previous 
WA Building Services/CFMEUW Collective 
Agreement 2002 AG28/02 by Order 
No. AG74/2003, (84WAIG67).  For prior 
details, see Vol. 83, Part 2) 
 
WA Ceiling Industries Subiaco Grandstand WA Ceiling Industries at Commencement - Completion ......... AG72/95 14/6/95 75 2146 
Construction Project Agreement 1994 Subiaco Grandstand 
 Construction Project, Subiaco 
 
WA Ceiling Industries Wall and Ceiling Boral Australian Gypsum 24 Apr., 1996 - 31 July, 1997........... AG121/96 10/6/96 76 1935 
Industrial Agreement Limited t/a WA Ceiling 
 Industries 
 
WA Flooring Installations/CFMEUW Industrial Western Australia, Christmas 19 Aug., 2003 – 31 Oct., 2005 ......... AG219/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
WA Health Engineering and Building Services Whole of State 17 Dec., 2010 – 31 Dec., 2011......... AG32/10 17/12/10 Unpublished 
Industrial Agreement 2010.  (Replaces the WA 
Health Engineering … Agreement 2007  
No. AG40/07.  For prior details, see Vol. 90, Part 1) 
 
WA Health – LHMU – Enrolled Nurses, State of Western Australia 5 May, 2011 – 6 Oct., 2013.............. AG10/11 11/05/11 Unpublished 
Assistants in Nursing, Aboriginal and Ethnic  
Health Workers Industrial Agreement 2011 
(Replaces the WA Health – LHMU –  
Aboriginal and Ethnic Health Workers 
Industrial Agreement 2009 No. AG 7/09 
and the WA Health – LHMU – Enrolled  
Nurses and Assistants in Nursing Industrial 
Agreement 2007 No. AG 15/2008.  
For previous details, see Vol. 90, Part 2) 
 
WA Health - LHMU - Support Workers  State of Western Australia 12 Oct., 2007 - 31 July 2010 ............ AG59/07 12/10/87 Unpublished 
Industrial Agreement 2007.  (Replaces and  
Cancels the LHMU – Union Recognition and Job 
Security Agreement – Department of Health  
Support Workers 2004 No. AG 180 of 2004) 
 
WA Partitioning Pty Ltd/CFMEUW Industrial Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005 ........... AG195/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
WA Project Carpenters/CFMEUW Industrial Western Australia, Christmas 8 May, 2003 – 31 Oct., 2005............ AG132/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
W.A. Rewind Company (Western Australia) W.A. Rewind Company 1 Mar., 1994 - 28 Feb., 1995............ AG13/94 29/3/94 74 899 
Training and Skills Program (TASK) Collingwood Road, 
Agreement 1994 Osborne Park, W.A. 
 
WA Roofing/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG215/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
WA Shell Sands Pty Ltd (Enterprise WA Shell Sands Pty Ltd 1 Dec., 2004 – 30 Nov., 2007 .......... AG191/04 20/12/04 Unpublished 
Bargaining) Agreement, November 2004 
 
WA Sports Centre Trust Enterprise General Employees of the Trust 12 Sept., 2007 – 31 Dec., 2009 ........ AG41/07 12/9/07 Unpublished 
Agreement 2007.  (This agreement substitutes  eligible for membership 
and replaces the WA Sports Centre Trust  of MEAA and LHMUWA 
Enterprise Agreement 2005 No. AG27/05. 
For prior details, see Vol. 87, Part 1) 
 
WA Terrazzo/BLPPU Collective Whole of State 19 July, 2001 - 1 Nov., 2002............ AG158/01 9/8/01 Unpublished 
Agreement 2001 
 
WA Universal Rigging Co/CFMEUW Western Australia, Christmas 9 Jan., 2003 – 31 Oct., 2005............. AG28/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels the WA Universal Rigging … Groups only 
Agreement 2000 No. AG25/00.  For 
prior details, see Vol. 83, Part 1) 
 
WA Waterproofing/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG237/99 8/3/00 80 1340 
Agreement 1999.  (Cancels previous 
Waterproofing Products ... Agreement 
No. AG189/97.  For prior details, see 
Vol. 79, Part 2) 
 
WACO Kwikform/CFMEUW Industrial Western Australia, Christmas 3 June, 2004 - 31 Oct., 2005 ............ AG104/04 2/7/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
Waikiki Private Hospital and LHMU Waikiki Private Hospital 13 Aug., 2009 – 17 Dec., 2017 ........ AG27/09 13/8/09 Unpublished 
Industrial Agreement 2009 
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Waikiki Private Hospital Health Services State of Western Australia 25 March, 2011 – 31 January 2014..  AG5/11 25/03/11 Unpublished 
Union Enterprise Agreement 2011. 
(Replaces previous Waikiki Private  
Hospital … Agreement 2008 No. AG5/08. 
For prior details, see Vol. 90, Part 2) 
 
Waikiki Private Hospital Nurses Agreement State of Western Australia 14 March, 2011 – 31 Jan., 2014.......  AG36/10 14/03/11 Unpublished 
2010.  (Replaces previous Waikiki Private 
Hospital … Agreement 2008 No. AG19/08.  
For prior details, see Vol. 90, Part 2) 
 
Wallis Drainage/CFMEUW Industrial Western Australia, Christmas 19 May, 2004 - 31 Oct., 2005 ..........  AG88/04 30/6/04 Unpublished 
Agreement 2002 – 2005 and Cocos (Keeling) Islands 
 Groups only 
 
WACI Wall & Ceiling Contractors/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG148/05 12/12/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous WACI Wall & Ceiling 
… Agreement 2002-2005 No. AG 131/03. 
For prior details, see Vol. 85, Part 2) 
 
WACI Wall & Ceiling Contractors/CFMEUW Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG28/06 7/3/06 Unpublished 
Industrial Agreement 2005-2008 
(Replaces Newave Contracting Pty Ltd/ 
CFMEUW Industrial Agreement 2005-2008 
No. AG131/05) 
 
Waco Kwikform Limited Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG254/97 14/11/97 77 3440 
Agreement 
 
WACO KWIKFORM Limited Industrial Whole of State 19 Sept., 2001 - 30 Sept., 2003........  AG39/02 5/4/02 Unpublished 
Agreement 
 
Wainwright and Transport Workers Union  Whole of State 1 Sept., 2004 – 31 Aug., 2005 .........  AG192/04 22/4/05 Unpublished 
Enterprise Agreement 2004 
 
Wall to Wall Carpets/CFMEUW Industrial Western Australia, Christmas 22 July, 2003 – 31 Oct., 2005 ..........  AG185/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Walsh's Glass Industrial Agreement Factory Premises 1 July, 1998 - 31 Oct., 2000.............  AG156/98 15/10/98 78 4133 
 
Walsh's Glass Western Australian Retailing Whole of State 31 Oct., 1996 - 31 Dec., 1997..........  AG314/96 3/1/97 77 425 
Enterprise Agreement Stage 1 
 
WAMMCO International (Katanning) AMIEU Katanning Plant 16 May, 2005 - 16 May, 2008 .........  AG123/05 16/9/05 Unpublished 
Processing Agreement (2005).  (Replaces 
previous WAMMCO … Agreement (2001) 
No. AG263/01.  For prior details, see 
Vol. 85, Part 1) 
 
WAMMCO International (Linley Valley) Linley Valley 27 Nov., 1999 - 30 June, 2002.........  AG179/99 20/3/00 80 1579 
AMIEU Processing Agreement (1999) 
 
WAMMCO International (Spearwood) Whole of State 16 Dec., 1999 - 31 Dec., 2001 .........  AG5/00 20/3/00 80 1592 
AMIEU Processing Agreement 
1999.  (Replaces WA Meat Marketing 
and the Australasian Meat Industry ... 
Spearwood Employees Agreement 
No. AG310/96) 
 
Waratah Wire Products – Kwinana Wiremill Waratah Wire Products 8 Sept., 1993 - 30 May, 1995...........  AG46/93 23/9/93 73 2688 
Performance Improvement Recognition Wiremill, Kwinana 
Payment System Agreement.  (Replaces 
Waratah Wire Products - Kwinana Wiremill 
Performance Improvement System Agreement 
1992.  For prior details, see Vol.78, Part 1) 
 
Water Corporation Agricultural Region Local Whole of State 1 July 1998 - 30 June 1999 ..............  AG191/98 4/12/98 78 4710 
Agreement 1998 
 
Water Corporation Bulk Water & Wastewater Whole of State 1 July1998 - 30 June 1999 ...............  AG187/98 4/12/98 78 4716 
Division Local Agreement 1998. 
 
Water Corporation Carnarvon Business Unit Whole of State 1 July1998 - 30 June 1999 ...............  AG193/98 4/12/98 78 4721 
Local Agreement 1998 
 
Water Corporation Commercial Division Local Whole of State 1 July1998 - 30 June 1999 ...............  AG216/98 4/12/98 78 4725 
Agreement 1998 
 
Water Corporation Construction Branch Local Whole of State 1 July1998 - 30 June 1999 ...............  AG189/98 4/12/98 78 4728 
Agreement 1998 
 
Water Corporation Contracts and Land Manage- Whole of State 1 July1998 - 30 June 1999 ...............  AG213/98 4/12/98 78 4732 
ment Services Branch Local Agreement 1998. 
 
Water Corporation Corporate Affairs Branch Whole of State 1 July1998 - 30 June 1999 ...............  AG197/98 4/12/98 78 4734 
Local Agreement 1998 
 
Water Corporation Corporate Information Whole of State 1 July1998 - 30 June 1999 ...............  AG198/98 4/12/98 78 4737 
Support Branch Local Agreement 1998 
 
Water Corporation Engineering and Contracts Whole of State 1 July1998 - 30 June 1999 ...............  AG214/98 4/12/98 78 4747 
Division Executive Support Branch Local 
Agreement 1998 
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Water Corporation Engineering and Technical Whole of State 1 July1998 - 30 June 1999................ AG194/98 4/12/98 78 4750 
Services Branch Local Agreement 1998 
 
Water Corporation Environment Branch Local Whole of State 1 July1998 - 30 June 1999................ AG202/98 4/12/98 78 4754 
Agreement 1998 
 
Water Corporation Executive Services Branch Whole of  State 1 July1998 - 30 June 1999................ AG209/98 4/12/98 78 4756 
Local Agreement 1998 
 
Water Corporation Executive Support/Human Whole of State 1 July1998 - 30 June 1999................ AG205/98 4/12/98 78 4760 
Resources Planning and Development Division 
Local Agreement 1998 
 
Water Corporation Finance and Administration Whole of State 1 July1998 - 30 June 1999................ AG215/98 4/12/98 78 4764 
Division Executive Support Team Local 
Agreement 1998 
 
Water Corporation Finance and Administration Whole of State 1 July1998 - 30 June 1999................ AG218/98 4/12/98 78 4767 
Division Facilities Management Branch Local 
Agreement 1998 
 
Water Corporation Finance & Administration Whole of State 1 July1998 - 30 June 1999................ AG217/98 4/12/98 78 4769 
Division, Management Accounting Branch 
Local Agreement 1998 
 
Water Corporation Financial Services Branch Whole of State 1 July1998 - 30 June 1999................ AG219/98 4/12/98 78 4773 
Local Agreement 1998 
 
Water Corporation Goldfields Region Local Whole of State 1 July1998 - 30 June 1999................ AG192/98 4/12/98 78 4777 
Agreement 1998 
 
Water Corporation Great Southern Region Whole of State 1 July1998 - 30 June 1999................ AG196/98 4/12/98 78 4782 
Local Agreement 1998 
 
Water Corporation Human Resources Branch Whole of State 1 July1998 - 30 June 1999................ AG201/98 4/12/98 78 4786 
Local Agreement 1998 
 
Water Corporation Infill Sewerage Program and Whole of State 1 July1998 - 30 June 1999................ AG212/98 4/12/98 78 4789 
the Project Management Program Infill Sewerage 
Branch Local Agreement 1998 
 
Water Corporation Infrastructure Development Whole of State 1 July1998 - 30 June 1999................ AG199/98 4/12/98 78 4791 
Branch Local Agreement 1998 
 
Water Corporation Infrastructure Planning Whole of State 1 July1998 - 30 June 1999................ AG203/98 4/12/98 78 4794 
Branch Local Agreement 1998 
 
Water Corporation Land Development Branch Whole of State 1 July1998 - 30 June 1999................ AG204/98 4/12/98 78 4798 
Local Agreement 1998 
 
Water Corporation Management Review & Whole of State 1 July1998 - 30 June 1999................ AG207/98 4/12/98 78 4801 
Audit Branch Local Agreement 1998 
 
Water Corporation Midwest Region Local Whole of State 1 July1998 - 30 June 1999................ AG190/98 4/12/98 78 4804 
Agreement 1998 
 
Water Corporation North West Region Local Whole of State 1 July1998 - 30 June 1999................ AG195/98 4/12/98 78 4808 
Agreement 1998 
 
Water Corporation Operations Development Whole of State 1 July1998 - 30 June 1999................ AG208/98 4/12/98 78 4812 
Services Branch Local Agreement 1998 
 
Water Corporation Perth Region Local Whole of State 1 July1998 - 30 June 1999................ AG188/98 4/12/98 78 4816 
Agreement 1998 
 
Water Corporation Planning & Development Whole of State 1 July1998 - 30 June 1999................ AG200/98 4/12/98 78 4819 
Division Corporate & Regulatory Planning 
Branch Local Agreement 1998 
 
Water Corporation Project Management Branch Whole of State 1 July1998 - 30 June 1999................ AG211/98 4/12/98 78 4822 
Local Agreement 1998 
 
Water Corporation Revenue Policy Branch Whole of State 1 July1998 - 30 June 1999................ AG206/98 4/12/98 78 4825 
Local Agreement 1998 
 
Water Corporation South West Region Local Whole of State 1 July1998 - 30 June 1999................ AG186/98 4/12/98 78 4828 
Agreement 1998 
 
Water Corporation Supply Policy Branch Whole of State 1 July1998 - 30 June 1999................ AG220/98 4/12/98 78 4831 
Local Agreement 1998 
 
Water Corporation (Customer Centre, Customer Whole of State 1 July1998 - 30 June 1999................ AG210/98 4/12/98 78 4741 
Services Division) Local Agreement 1998 
 
Waterproof Products/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG202/05 12/12/05 Unpublished 
Agreement 2005-2008.  (Replaces previous 
Waterproof products … Agreement 2002-2005. 
For prior details, see Vol. 85, Part 2) 
 
Waterproofing WA/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG128/05 8/11/05 Unpublished 
Agreement 2005 – 2008.  (Replaces previous 
Waterproofing WA … Agreement 2002-2005 
No. AG157/04.  For prior details, see 
Vol. 85, Part 1) 
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Watsons Foods, Metal Trades Enterprise George Weston Foods Limited 1 Nov., 1995 - 31 Oct., 1997 ...........  AG147/96 17/9/96 76 4085 
Agreement 1996 (t/a Watsons Foods – 
 Spearwood WA) 
 
Wayne Roofing/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG224/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Wearside Construction/CFMEUW Industrial John Holland – Row 16 Jan., 2004 – 31 Oct., 2005 ..........  AG10/04 6/9/04 Unpublished 
Agreement 2002-2005 Highway Stage 6 Project 
 
Webforge (WA) Enterprise Bargaining Webforge (WA) premises 3 July, 1996 - 30 June, 1998 ............  AG253/96 3/10/96 76 4640 
Agreement 1996 24 Tennant Street 
 Welshpool 
 
Webforge (WA) Enterprise Bargaining Whole of State 1 Oct., 2001 - 30 Sept., 2003 ...........  AG1/02 15/2/02 Unpublished 
Agreement 2001.  (Replaces previous 
Webforge (WA) ... Agreement No. AG275/00. 
For prior details, see Vol. 81, Part 2) 
 
Weir Engineering Pty Ltd Enterprise Bargaining Whole of State 1 Apr., 1997 - 30 Mar., 1999 ...........  AG249/97 14/11/97 77 3442 
Agreement 
 
Wembley Cement Industries (Enterprise Whole of State 8 Oct., 1993 - 10 Aug., 1994 ...........  AG56/93 25/10/93 73 2965 
Bargaining) Consent Agreement 
 
The Wembley Cement Industries, Gnangara, Wembley Cement  4 July, 1995 - 3 July, 1997...............  AG97/95 14/7/95 75 2386 
Agreement 1995 Industries, Gnangara 
 
Wes-Ceil/CFMEUW Collective Agreement 2002 Whole of State 13 Feb., 2002 - 1 Nov., 2002 ...........  AG21/02 13/3/02 Unpublished 
 
Wesco Electrics Pty Ltd Construction Division Whole of State 1 Jan., 2004 - 31 Oct., 2005 .............  AG86/04 18/8/04 Unpublished 
Enterprise Bargaining Agreement 2004 - 2005 
 
Wesfarmers Kleenheat Gas (Metal Trades) Wesfarmers Kleenheat 16 Feb., 1996 - 15 Feb., 1997 ..........  AG47/96 28/3/96 76 1105 
Enterprise Agreement 1995 Gas Pty Ltd 
 
Wesfarmers Transport Limited 1999 Workshop Whole of State 1 July, 1999 - 30 June, 2001 ............  AG145/99 4/11/99 79 3372 
Enterprise Agreement 
 
Wesfarmers Wool Store Operation Employees Wesfarmers Wool Store 1 Feb., 1994 - 30 June, 1996............  AG6/94 2/2/94 74 257 
Enterprise Agreement 1994 Operation - Fremantle 
 
Wesfarmers Wool Store Operation Employees Fremantle 1 July, 1996 - 30 June, 1998 ............  AG245/96 7/10/96 76 4249 
Enterprise Agreement 1996.  (Replaces 
No. AG136/96) 
 
WESFI Manufacturing Pty Ltd (Cullity Cullity Timbers Mandurah 15 Mar., 2001 - 14 Mar., 2003.........  AG250/01 19/12/01 Unpublished 
Timbers Country Stores) Enterprise and Country Stores 
Bargaining Agreement 2001-2003 
(Replaces Cullity Timbers Pty Ltd 
(Country Stores) Enterprise Bargaining 
Agreement 1999 No. AG84/99) 
 
Wesfi Manufacturing Pty Ltd Dardanup Dardanup 3 Sept., 1998 - 2 Sept 2000..............  AG260/98 26/2/99 79 804 
(Wesboard Particleboard and LPM 
Division) Enterprise Bargaining 
Agreement 1998 
 
WESFI Manufacturing Pty Ltd Dardanup Dardanup 3 Sept., 2000 - 2 Sept., 2002............  AG20/01 8/3/01 Unpublished 
(WESBOARD Particleboard and LPM 
Division) Enterprise Bargaining 
Agreement 2000 
 
WESFI Manufacturing Pty Ltd, MDF Division Whole of State 27 Oct., 2000 - 26 Oct., 2002...........  AG149/01 8/8/01 Unpublished 
Enterprise Bargaining Agreement (CEPU 
Version) 2000-2002 
(Replaces previous Wesfi ... Agreement 
1998 - 2000 No. AG275/98.  For prior 
details, see Vol. 81, Part 2) 
 
Wesfi Pty Ltd Particleboard and Low Pressure Wesfi Pty Ltd, Particleboard 3 Dec., 1993 - 2 Mar., 1995 .............  AG71/93 3/12/93 73 3412 
Melamine Manufacturing Divisions - Dardanup and Low Pressure Melamine 
(Enterprise Bargaining) Agreement 1993 Manufacturing Divisions, 
 Dardanup 
 
WESFI PTY LTD Particleboard and Low Wesfi Pty Ltd, Particleboard 3 Mar., 1995 - 2 Sept., 1996 ............  AG171/95 24/10/95 75 3267 
Pressure Melamine Manufacturing Divisions and Low Pressure Melamine 
- Dardanup (Enterprise Bargaining) Manufacturing Divisions, 
Agreement 1995 Dardanup 
 
WESFI Manufacturing Pty Ltd, Dardanup Wesfi Manufacturing Pty Ltd, 3 Sept., 1996 - 2 Sept., 1998............  AG20/97 12/3/97 77 957 
(Wesboard Particleboard and LPM Division Dardanup, Wesboard Particle- 
– Enterprise Bargaining Agreement 1996 board and LPM Division 
 
WESFI Manufacturing Pty Ltd Victoria WESFI Victoria Park 28 Feb., 1997 - 27 Feb., 1999 ..........  AG71/98 16/6/98 78 2898 
Park Enterprise Bargaining Agreement 1998 
 
WESFI Manufacturing Pty Ltd Welshpool Wesfi Pty Ltd, (Weswood 27 Oct 1996 - 26 Oct., 1998.............  AG21/97 12/3/97 77 961 
(Weswood MDF Division - Enterprise MDF Division) Welshpool WA 
Bargaining) Agreement 1996 
 
Wesley College (Enterprise Bargaining) Whole of State 24 Sept., 2001 - 31 Dec., 2002.........  AG171/01 24/9/01 Unpublished 
Agreement 2001.  (Replaces previous Wesley 
College ... Agreement 1998 No. AG81/98 
For prior details, see Vol. 81, Part 2) 
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Wesley College (Enterprise Bargaining) Whole of State 22 Nov., 2005 - 31 Dec., 2006 ......... AG259/05 22/11/05 Unpublished 
Agreement 2004.  (Replaces previous Wesley 
College ... Agreement 2001 No. AG171/01 
For prior details, see Vol. 85, Part 1) 
 
Wespine Industries Pty Ltd (Enterprise Wespine Industries Pty Ltd, 8 Nov., 1993 - 7 Nov., 1994............. AG66/93 8/11/93 73 3414 
Bargaining) Agreement 1993 Dardanup Sawmill Site 
 
WESPINE Industries Pty Ltd (Enterprise WESPINE Industries 23 Sept., 1995 - 30 Sept., 1995 ........ AG172/95 24/10/95 75 3270 
Bargaining) Agreement 1994 Pty Ltd, Dardanup 
 
The Wespine Industries Pty Ltd (Dardanup Site) Dardanup 9 Sept., 1997 - 8 Sept., 1999 ............ AG181/97 23/9/97 77 2654 
Enterprise Bargaining Agreement 1997 
 
Wespine Industries Pty Ltd Classification Dardanup Site 25 Mar., 1998 - 24 Mar., 2003 ......... AG89/98 3/8/98 78 3272 
Agreement 1998 
 
Wespine Industries Pty Ltd (Dardanup Site) Dardanup Site 23 Nov., 1999 - 23 May, 2001 ......... AG206/99 9/2/00 80 585 
Enterprise Bargaining Agreement 1999 
 
West Australian Newspapers Christmas West Australian Newspapers 1 Nov., 1993 - 1 Jan., 1994 .............. AG82/93 11/1/93 74 98 
Agreement 1993 Limited 
 
West Australian Newspapers (Christmas Whole of State 1 Dec., 1999 - 1 Jan., 2000............... AG183/99 23/12/99 80 155 
Agreement) 1999 
 
West Australian Newspapers (Christmas Whole of State 1 Dec., 2004 - 1 Jan., 2005............... AG289/04 03/02/05 Unpublished 
Agreement) 2004 
 
West Australian Newspapers Clerks Whole of State 1 June, 2001 - 31 May, 2004............ AG170/01 18/9/01 Unpublished 
(Enterprise Bargaining) Agreement 2001 
 
West Australian Newspaper Clerks West Australian Newspapers 1 June, 1994 - 1 June, 1996.............. AG66/94 10/4/95 75 1625 
(Enterprise Bargaining) Agreement 1994 Limited 
 
West Australian Newspapers Clerks Whole of State 1 June, 1998 - 31 May, 2001............ AG107/98 4/9/98 78 3728 
(Enterprise Bargaining) Agreement 1998 
(Replaces No.AG286/96)) 
 
West Australian Newspapers Clerks West Australian Newspapers 1 June, 2004 - 31 May, 2007............ AG175/04 11/11/04 Unpublished 
(Enterprise Bargaining) Agreement 2004 Limited 
 
West Australian Newspapers (Enterprise The Establishments of West 21 Sept., 1992 - 6 July, 1993............ AG10/92 30/10/92 72 2559 
Bargaining) Agreement 1992 Australian Newspapers 
 
West Australian Newspapers (Enterprise Whole of State 22 Dec., 1992 - 21 Dec., 1993.......... AG22/92 14/1/93 73 294 
Bargaining) Security Officers and 
Cleaners Agreement 1992 
 
West Australian Newspapers (Equipment Herdsman site, Western 1 Dec., 2005 – 1 Dec., 2008............. AG228/05 1/12/05 Unpublished 
Upgrade and Redundancy Agreement) 2005 Australian Newspapers Limited 
 
West Australian Newspapers Limited West Australian Newspapers 1 Jan., 1994 - 31 Dec., 1995............. AG106/94 1/2/95 75 394 
(Enterprise Bargaining) Security Officers Limited employees employed 
and Cleaners Agreement 1994 as Cleaners and Security Officers 
 
West Australian Newspapers Limited West Australian Newspapers 1 July, 1995 - 1 July, 1997 ............... AG6/96 3/5/96 76 1366 
(Enterprise Bargaining) Security Limited 
Officers and Cleaners Agreement 1995 
 
West Australian Newspapers Ltd West Australian Newspapers 19 Feb., 1996 - 18 Feb., 1997 .......... AG40/96 19/2/96 76 1119 
(Composing Room - Redundancy and Limited 
Training) Industrial Agreement 1996 
 
West Australian Newspapers West Australian Newspapers 5 July, 1993 - 5 July, 1995 ............... AG44/93 29/10/93 73 2966 
Production Employees (Enterprise Limited Establishments 
Bargaining) Agreement 1993 - The 
 
West Australian Newspapers Production Whole of State 1 Apr., 1997 - 31 Mar., 2000............ AG122/97 1/9/97 77 2350 
Employees (Enterprise Bargaining) 
Agreement 1997 
 
West Australian Newspapers Production West Australian Newspapers 1 Apr., 2003 - 31 Mar., 2006............ AG216/03 25/09/03 Unpublished 
Employees (Enterprise Bargaining)  Limited 
Agreement 2003 
 
West Australian Newspapers Production West Australian Newspapers 1 Apr., 2000 - 31 Apr., 2003 ............ AG157/00 26/7/97 80 3277 
Employees (Enterprise Bargaining) Limited 
Agreement 2000 
 
West Australian Newspapers Production Whole of State 1 Dec., 2005 – 1 Dec., 2008............. AG229/05 01/12/05 Unpublished 
Employees (Enterprise Bargaining) 
Rollover Agreement 2005 
 
West Australian Newspapers Production West Australian Newspapers 1 July, 1995 - 31 Mar., 1997 ............ AG259/95 18/3/96 76 376 
Bargaining) Agreement 1995 Limited 
 
West Australian Newspapers Security Officers Whole of State 1 July, 1997 - 30 June, 2000 ............ AG199/97 31/10/97 78 2429 
and Cleaners (Enterprise Bargaining) 
Agreement 1997 
 
West Australian Newspapers Security Officers Whole of State 1 July, 2000 - 30 June, 2003 ............ AG27/01 1/3/01 Unpublished 
and Cleaners (Enterprise Bargaining) 
Agreement 2000 
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West Australian Newspapers Security Officers Whole of State 30 May, 1999 - 30 June, 2000 .........  AG120/99 22/7/99 79 2218 
(Enterprise Bargaining) (Interim) Agreement 1999 
 
West Australian Water Proofing Industrial C. Graham t/a West 8 Sept., 1995 - 31 July, 1997 ...........  AG161/95 10/10/95 75 3025 
Agreement Australian Water Proofing 
 
West Australian Waterproofing/CFMEUW Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005..........  AG75/03 7/5/03 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
(Cancels West Australian Waterproofing Groups only 
… Agreement 2001 No. AG215/01.  
For prior details, see Vol. 83, Part 1) 
 
West Coast Building Services Pty Ltd/CFMEUW Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005...........  AG206/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Westcan (Enterprise Bargaining) Agreement 153 - 159 Bannister Road,  1 July, 1993 - 30 June, 1995 ...........  AG43/94 4/7/94 74 1748 
1993 Canning Vale W.A. 6155 
 
Westcan Enterprise Bargaining Agreement Westcan (A division of Amcor 1 Mar., 1997 - 1 Mar., 1999.............  AG121/97 17/6/97 77 1712 
1997/98 Ltd), 153-159 Bannister Road, 
 Canning Vale 
 
Westcare Disabled Employees Wages Westcare Incorporated, 12 Jan., 1995 - 11 Jan., 1998 ...........  AG128/94 24/1/95 75 640 
Agreement Carrington Street, Nedlands 
 
Westcare Disabled Employees Wages Persons with Disabilities Commencement - 6 Oct., 1997 ........  AG14/97 8/4/97 77 1247 
Agreement No. 2 at Westcare Incorporated 
 Premises 
 
Westcoast Aluminium/BLPPU and  Whole of State 11 Sept., 2001 - 1 Nov., 2002 ..........  AG186/01 25/9/01 Unpublished 
the CMETU Collective Agreement 2001 
 
West Coast Concrete & Formwork/BLPPU and State of WA 22 Sept., 2000 - 1 Nov., 2002 ..........  AG238/00 27/10/00 80 5143 
the CMETU Collective Agreement 2000 
 
West Coast Coreing & Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG251/99 8/3/00 80 1346 
Collective Agreement 1999 
(Cancels previous West Coast Coreing 
... Agreements No. AG19/97 & 
No. AG188/97.  For prior details, see 
Vol. 79, Part 2) 
 
West Coast Coring & Sawing/CFMEUW Western Australia 1 Nov., 2005 – 31 Oct., 2008...........  AG211/05 28/11/05 Unpublished 
Industrial Agreement 2005-2008 
(Replaces previous West Coast Coring 
… Agreement 2002-2005 No. AG288/02 
For prior details, see Vol. 85, Part 1) 
 
Westcare Supported Employees Wages  Whole of State 6 Dec., 2004 – 5 Dec., 2007.............  AG176/04 7/12/04 Unpublished 
Agreement 2004.  (Replaces previous Westcare 
Disabled … Agreement 2001 No. AG190/01. 
For prior details, see Vol. 84, Part 1) 
 
Westerfield Engineering Nelson Point (Develop- Nelson Point Development 22 Feb., 1993 - Completion .............  AG35/93 18/8/93 73 2429 
ment Project) Enterprise Bargaining Agreement Project, Port Hedland 
 
Western Australia Armaguard Clerical Enter- Employees who are required 2 Dec., 2002 – 1 Dec., 2003.............  AG191/02 4/12/02 Unpublished 
prise Agreement 111.  Stuart Street Perth to perform work covered 
(Replaces previous Western Australian by this Agreement and the 
Armaguard ... Agreement No. AG230/00. Award detailed in Clause 5 
For prior details, see Vol. 82, Part 1) 
 
Western Australian Catholic Schools (Enterprise Whole of State 10 Feb., 1997 - 31 Dec., 1997..........  AG27/97 11/2/97 77 696 
Bargaining) Agreement No. 6 of 1996. 
(Replaces previous W.A. Catholic Schools 
… Agreement No. 6 of 1994. 
For prior details, see Vol. 77, Part 1) 
 
Western Australian Catholic Schools (Enterprise Whole of State 28 Mar., 2007 - 31 Dec., 2008 .........  AG12/07 28/3/07 Unpublished 
Bargaining) Agreement No. 12 of 2006 
(Cancels and Replaces previous W.A. Catholic 
Schools ... Agreement No. 16//2004 No. AG43/05. 
For prior details, see Vol. 86, Part 2) 
 
Western Australian Department of Training Whole of State 17 Oct., 1997 - 16 Oct., 1999...........  AG257/97 17/10/97 77 3445 
Miscellaneous Workers Agreement 1997 
 
Western Australian Department of Training TAFE International Australia's 14 Nov., 1996 - 4 May, 1998...........  AG276/96 4/11/96 76 4642 
TAFE International Publications (Western Publication Division, TAFE 
Australia) Enterprise Agreement 1996 Publications 
 
Western Australian Fire Service Enterprise Fire and Emergency Services  27 Mar., 2009 – 24 May, 2011.........  AG5/09 27/3/09 Unpublished 
Bargaining Agreement 2008 Authority of Western Australia 
(Replaces previous Western Australian Fire 
… Agreement 2006 No. AG68/06.  For 
prior details, see Vol. 88, Part 2) 
 
Western Australian Government Railways Whole of State 30 Nov., 2000 - 29 Nov., 2002 ........  AG293/00 10/1/01 81 244 
Commission Driver Passenger Services State 
Agreement 2000.  (Replaces & Cancels previous 
Westrail Driver Passenger Services State 
Agreement 1998 No. AG98/1998.) 
 
Western Australian Government Railways Western Australian Government 18 Feb., 1996 - 17 Mar., 1996..........  AG21/96 22/3/96 76 1107 
Commission Freight Railway System Railways Commission Freight 
Agreement 1995 Railway System Agreement 1995 
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Western Australian Grain Handling Salaried Whole of State 7 Aug., 1993 - 7 Feb., 1996.............. AG41/93 5/8/93 73 2044 
Officers' Enterprise Agreement 1993 
 
Western Australian Grain Handling Salaried Co-operative Bulk Handling 1 June, 1996 - 31 May, 1998............ AG132/96 5/8/96 76 3717 
Officers' Association (Union of Workers)  Limited 
Enterprise Agreement 1996 
 
Western Australian Greyhound Racing Asso- Employees who are members 4 Oct., 2007 – 31 Oct., 2009 ............ AG57/07 4/10/07 Unpublished 
ciation (Outside Workers) General Agreement of or eligible to be members  
2007.  (This agreement substitutes the previous  of the Union 
Western Australian Greyhound … Agreement  
2004 No. AG1/05.  For prior details,  
see Vol. 87, Part 1) 
 
Western Australian Meat Marketing Katanning Operations 4 Oct., 2004 – 4 Oct., 2006 .............. AG262/04 21/4/05 Unpublished 
Co-operative Limited Kanning Division, 
Maintenance Employees Enterprise Agreement 
(Replaces previous Western Australian 
Meat … Agreement No. AG123/01. 
For prior details, see Vol. 84, Part 2) 
 
Western Australian Mint Production Western Australian Mint 1 Nov., 2002 – 31 Dec., 2003 .......... AG207/02 25/11/02 Unpublished 
Agreement 2002 
 
Western Australian Mint Security Security Employees at 29 July, 1996 - 29 July, 1998 ........... AG184/96 5/8/96 76 3722 
Agreement 1996 Western Australian Mint 
 
Western Australian Mint Security Whole of State 15 Nov., 2002 – 31 Dec., 2003 ........ AG192/02 21/11/02 Unpublished 
Agreement 2002 
 
Western Australian Police Service Members of the Western 1 May, 1996 - 1 May, 1998.............. AG131/95 2/5/96 76 1368 
Industrial Agreement for Police Act Australia Police force, 
Employees Aboriginal Police Aides and 
 Police Cadets appointed 
 under the provisions of the 
 Police Act 
 
Western Australia Police Traffic Escort  Employees who are members  23 May, 2008 - 31 Dec., 2009.......... AG6/08 23/5/08 Unpublished 
Wardens Industrial Agreement 2007 of or eligible to be members  
 of the Union 
 
Western Australian Specialty Alloys Pty Ltd NFP PRIVATE & CONFIDENTIAL ...... AG87/1994 15/9/94 74 358 
Foundry Enterprise Bargaining Agreement 1999 
(Replaces No. AG42/93) 
 
Western Australian Speciality Alloys Pty Ltd 58 Vulcan Road, 6 Feb., 2001 - 5 Feb. 2004................ AG126/01 10/08/01 Unpublished 
Foundry Enterprise Bargaining Agreement 2001 Canning Vale 
(Replaces previous W.A. Specialty Alloys ... 
Agreement 1998 No. AG134/98.  For prior 
details, see Vol. 81, Part 2) 
 
Western Australian TAFE Lecturers’  Western Australia Refer to Agreement .......................... AG10/09 28/4/09 Unpublished 
General Agreement 2008.  (Replaces  
TAFE Lecturer’s Supplementary Conditions 
Agreement 2005 No. AG21/05) 
 
Western Construction (Alcoa Minor Projects) Western Construction Western 1 Mar., 1996 - 1 Mar., 1998 ............. AG138/96 21/6/96 76 2381 
Enterprise Bargaining Agreement Australian Operations of Alcoa 
 of Australia 
 
Western Construction Co CSBP Sodium Cyanide CSBP Sodium Cyanide Commencement – Completion......... AG113/02 12/07/02 Unpublished 
Solids Project Enterprise Bargaining Solids Project 
Agreement 2001 
 
Western Construction Co. Workshop Western Construction Co. 8 Dec., 1999 - 30 June, 2001............ AG238/99 29/3/00 80 1607 
Enterprise Bargaining Agreement 1999 (WCCO) (Kwinana Workshop) 
 
Western Construction Co Workshop WCCO Kwinana Workshop 1 Apr., 2002 – 30 June, 2002 ........... AG71/02 30/7/02 Unpublished 
Enterprise Bargaining Agreement 2002 
 
Western Construction Enterprise Bargaining Western Construction Co. 6 Sept., 1994 - 31 Mar., 1996........... AG57/95 18/4/95 75 1626 
Agreement 
 
Western Construction Enterprise Bargaining Whole of State 23 Mar., 1998 - 23 Sept., 1999......... AG256/98 18/1/99 79 545 
Agreement 1998 
 
Western Quarries Pty Ltd (Enterprise Western Quarries Pty Ltd, 21 June, 1993 - 20 Dec., 1994.......... AG26/93 5/7/93 73 1796 
Bargaining) Consent Agreement, 1992 Quarry Operations Toodyay 
 
Western Mechanical & Electrical Pty Ltd Whole of State 1 Jan, 2005 - 31 Oct., 2005 .............. AG76/05 27/6/05 Unpublished 
Enterprise Bargaining Agreement 2005 
 
Western Quarries (Enterprise Bargaining Western Quarries 24 Apr., 1995 - 23 Oct., 1996 .......... AG55/95 16/5/95 75 1906 
Consent Agreement 1995 
 
Western Reo/CFMEUW Industrial Agreement Western Australia, Christmas 11 Dec., 2002 – 31 Oct., 2005.......... AG287/02 7/5/03 Unpublished 
2002-2005.  (Cancels Western Reo/BLPPU … and Cocos (Keeling) Islands 
Agreement 1999 No. AG193/99. Groups only 
For prior details, see Vol. 83, Part 1) 
 
Westland Bricklaying Contractors Pty Ltd/ Western Australia, Christmas 16 Jan., 2003 – 31 Oct., 2005........... AG48/03 7/5/03 Unpublished 
CFMEUW Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Westmix Pty Ltd Enterprise Bargaining Westmix Pty Ltd 1 Jan., 1995 - 31 Dec., 1996............. AG5/95 3/2/95 75 396 
Agreement 1994 
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Westpoint Constructions/CFMEUW Industrial Western Australia, Christmas 22 Sept., 2003 31 Oct., 2005............  AG252/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Westpoint Constructions Industrial Agreement Whole of State 24 May, 2002 - 31 Oct., 2002 ..........  AG80/02 27/06/02 Unpublished 
 
Weston Milling (WA) Transport Workers Whole of State 3 May, 1994 - 2 May, 1996..............  AG1/94 24/5/94 74 1554 
Productivity Bargaining Agreement 
 
Weston Milling (WA) Transport Workers Weston Milling (WA) 29 Mar., 1996 - 29 Mar., 1998.........  AG72/96 17/4/96 76 1406 
Productivity Improvement Agreement 1996 
 
WesTrac Equipment (Service Department) WesTrac Equipment Pty Ltd 1 Feb., 1994 - 31 July, 1995 ............  AG4/94 8/2/94 74 262 
Enterprise Bargaining Agreement 1994 Service Department Perth 
 Metropolitan & Regional 
 Branches 
 
Westrac Equipment (Service Operations) Perth Metropolitan Area 1 Jan., 1999 - 31 Dec., 2000 ............  AG33/99 3/5/99 79 1410 
Enterprise Agreement 1999 (Amending Order) and Regional Locations 
(Cancels previous Order AG33/99 
dated 9/4/99 published at Vol. 79WAIG1154 
& the previous Westrac ... Agreement 
No. AG7/97) 
 
WesTrac Equipment (Service Operations) Perth Metropolitan Area 28 Mar., 2001 - 26 Mar., 2003.........  AG50/01 12/4/01 Unpublished 
Enterprise Agreement 2001 and Regional Locations 
 
WesTrac (Service Operations) Enterprise Perth Metropolitan Area 1 Jan., 2005 – 30 Dec., 2008............  AG121/05 16/08/05 Unpublished 
Agreement 2005.  (Replaces previous WesTrac  or Regional Locations No. AG121/2005 (Correction Order) … 11/10/05 85 3603 
Equipment … Agreement 2003 No. AG237/03. 
For prior details, see Vol. 85, Part 2) 
 
Westrail Customer and Security Services Western Australian Govern- 29 Oct., 1995 - 28 Oct., 1996...........  AG275/95 8/12/95 76 147 
Officer Agreement 1995 ment Railways Commission 
 
Westrail Enterprise Bargaining Agreement 1992 Whole of State NFP ..................................................  AG25/92 17/2/93 73 737 
 
Westrail Enterprise Bargaining Agreement 1992 Whole of State 18 Feb., 1993 - 17 Mar., 1994..........  RCBAG1/92 18/2/93 74 3164 
 
Westrail Freight Services Depot and Yard Whole of State 6 Sept., 1998 - 5 Sept., 2000............  AG159/98 9/9/98 78 3742 
Agreement 1998 
 
Westrail Freight Terminal Services WA Government 11 Oct., 2000 - 28 Feb., 2002 ..........  AG235/00 11/10/00 80 4811 
Agreement 2000 Railways Commission 
 
Westrail Locomotive Engineman Grades Western Australian Govern- 31 July, 1994 - 30 Aug., 1994..........  AG71/94 28/7/94 74 1916 
Cyclical Rostering Agreement 1994 ment Railways Commission 
 
Westralian Tiling Contractors Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG236/97 3/12/97 77 3451 
Agreement 
 
Westswan Formwork (WA) Pty Ltd t/a Westswan Western Australia, Christmas 29 Nov., 2002– 31 Oct., 2005..........  AG234/02 7/5/03 Unpublished 
Formwork/CFMEUW Industrial Agreement and Cocos (Keeling) Islands 
2002-2005.  Cancels the WESTSWAN  Groups only 
FORM-WORK/CFMEUW Collective 
Agreement 2002 AG95/02 
For prior details, see Vol. 83, Part 1) 
 
Westswan Formwork Contractors Industrial Hireform Pty Ltd t/a Westswan 20 Sept., 1996 - 31 July, 1997 .........  AG241/96 18/3/97 77 967 
Agreement Formwork Contractors 
 
Westward Scaffolding Pty Ltd/CFMEUW Western Australia, Christmas 7 Aug., 2003 – 31 Oct., 2005...........  AG207/03 6/9/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
West World Nominees/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG9/00 29/3/00 80 1351 
Collective Agreement 1999 
 
Whittakers Painting/CFMEUW Collective Whole of State 22 Feb., 2002 - 1 Nov., 2002 ...........  AG27/02 5/4/02 Unpublished 
Agreement 2002 
 
Whittakers Timber Products Enterprise South-West Land Division of 10 Aug., 2005 - 10 Aug., 2008 ........  AG220/05 14/12/05 Unpublished 
Bargaining Agreement 2005 W.A. excluding area comprised 
 within a radius of 45km 
 from G.P.O., Perth 
 
Whittakers Timber Products Enterprise Whittakers Timber Products 10 Aug., 2003 - 8 Aug., 2005 ..........  AG233/03 4/3/04 Unpublished 
Bargaining Agreement 2003 
(Replaces previous Whittakers Timber 
… Agreement 2001 No. AG210/01. 
For prior details, see Vol. 83, Part 2) 
 
Wildflora Landscapes/CFMEUW Industrial Western Australia, Christmas 10 Oct., 2003 – 31 Oct., 2005..........  AG262/03 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Wildflower Production Traineeship Agreement Whole of State 14 Sept., 1989 - 13 Sept., 1990........  AG13(1)/89 14/9/89 70 1373 
 
Wildflower Production Traineeship Agreement Whole of State 14 Sept., 1989 - 13 Sept., 1990........  AG13(2)/89 14/9/89 70 1374 
 
Williams Electrical Service Pty Ltd Williams Electrical Service 1 July 1994 - 31 Dec., 1995 .............  AG22/95 21/2/95 75 697 
Enterprise Bargaining Agreement 1995 Pty Ltd 
 
Williams Tiling Co/CFMEUW Industrial  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG248/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
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Willisford Interiors Pty Ltd/CFMEUW Industrial Western Australia, Christmas 10 Feb., 2003 – 31 Oct., 2005 .......... AG76/02 7/5/03 Unpublished 
Agreement 2002-2005.  (Cancels Willisford ... and Cocos (Keeling) Islands 
Agreement No. AG182/00.  For prior details, Groups only 
see Vol. 83, Part 1) 
 
Wilroof Australia/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG239/04 10/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Windos Nominees/CFMEUW Industrial Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG214/04 9/12/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Woodroffe Industries Limited (Osborne Park) Woodroffe Industries 1 Sept., 1996 - 28 Feb., 1998 ........... AG68/97 8/4/97 77 1248 
Enterprise Bargaining Agreement 1996 Limited (ACN 008 080 466) 
 
Woods Roof Tiling Services/CFMEUW  Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007.......... AG250/04 10/12/04 Unpublished 
Industrial Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Wooldumpers Australia (Fremantle) Pty Wooldumpers Australia 3 Jan., 1996 - 2 Jan., 1997................ AG297/95 3/1/96 76 153 
Limited Enterprise Agreement 1995 Pty Ltd, North Fremantle 
 
Wooldumpers Australia (Fremantle) Pty Ltd Wooldumpers Australia 18 Feb., 1997 - 17 Feb., 1999 .......... AG57/97 12/3/97 77 970 
Enterprise Agreement 1997 Pty Ltd, North Fremantle 
 
Woolworths Distribution Centre Agreement 1993 Whole of State 1 Nov., 1994 - 1 Nov., 1995............. AG39/94 29/6/94 74 1748 
 
Woolworths (WA) Pty Ltd Clerical Enterprise Whole of State 2 Oct., 1996 - 1 Oct., 1998............... AG155/96 2/10/96 76 4264 
Agreement 1996 
 
Workplus/Career Plan Employment Services Workplus and Career Plan 23 Feb., 2001 - 21 Feb., 2003 .......... AG19/01 13/3/01 Unpublished 
Industrial Agreement 2000.  (Replaces previous 
Workplus/Career ... Agreement No. AG229/98. 
For prior details, see Vol. 81, Part 2) 
 
Workpower Incorporated Salaried Officers’ Whole of State 13 Sept., 2002 – 11 Sept., 2004........ AG118/02 27/9/02 Unpublished 
Industrial Agreement 2002 
 
Workpower Inc. Supported Employees Wages Whole of State 1 Jan., 2005 – 31 Dec., 2007 ............ AG194/04 7/12/04 Unpublished 
Agreement 2004 
 
Wormald Service Enterprise Agreement, Wormald, 1 Eyre Street, 7 Dec., 2004 – 30 June, 2006 ........... AG31/04 7/12/04 Unpublished 
Perth 2003 Rivervale, WA 
 
Wormald Systems Contracting Commercial Whole of State 1 July, 2003 – 30 June, 2006............ AG30/04 7/12/04 Unpublished 
Building Sector Enterprise Agreement 2003 
(Replaces O'Donnell Griffin/Wormald … 
Agreement 1996 No. AG163/96.) 
 
Worsley Expansion Project Partnership Construction Industry at 1 Oct., 1997 - 1 Oct., 2000............... AG16/98 17/3/98 78 1368 
Agreement Worsley Alumina Refinery 
 Industry Bauxite Mine of 
 Boddington and Portside 
 Facilities of Bunbury 
 
Worsley Expansion Project Partnership Worsley 1 Oct., 1997 - 1 Oct., 2000............... AG264/98 18/2/99 79 810 
Agreement 
 
Wreckair Hire (WA) Enterprise Agreement Wrekair Hire 28 Mar., 1995 - 27 Mar., 1996 ......... AG30/95 24/3/95 75 1626 
 
Wreckair Hire (WA) Enterprise Agreement Wrekair Hire 6 Nov., 1995 - 5 Nov., 1997............. AG260/95 6/11/95 75 3026 
- Branches Employees 
 
Wroxton/BLPPU and the CMETU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002............. AG196/99 25/2/99 80 591 
Agreement 1999.  (Cancels previous Wroxton 
Industrial Agreements No. AG332/1995 & 
No. AG215/97.  For prior details, see 
Vol. 79, Part 2) 
 
Wroxton/CFMEUW Industrial Agreement Whole of State 1 Nov., 2005 – 31 Oct., 2008 ........... AG159/05 11/11/05 Unpublished 
2005-2008.  (Replaces previous Wroxton Pty Ltd/ 
CFMEUW Industrial Agreement 2002-2005. 
For prior details, see Vol. 85, Part 1) 
 
Wunda Projects/CFMEUW Collective Whole of State 27 May, 2002 - 1 Nov., 2002 ........... AG79/02 27/06/02 Unpublished 
Agreement 2002 
 
Wundowie Foundry Pty Ltd Enterprise  1 Hawke Avenue, Wundowie 29 July, 2001 – 26 July, 2004 .......... AG78/02 9/7/02 Unpublished 
Agreement 2001 
 
Wundowie Foundry Pty Ltd Enterprise Wundowie Foundry 29 July, 1998 - 28 July, 2001 ........... AG178/98 19/10/98 78 4302 
Agreement 1998.  (Replaces AG256/96) 1 Hawke Avenue, Wundowie 
 
Wundowie One Stop and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005........... AG163/02 18/11/02 Unpublished 
Agreement 2002   Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
 
Wyndham Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005........... AG176/02 18/11/02 Unpublished 
Agreement 2002  Amended – 
(For previous amendments, see Vol. 89, Part 2)  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009) ........................ … 23/06/10 90 561 
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Yieldwise/CFMEUW Industrial Agreement Western Australia, Christmas 25 Oct., 2004 – 30 June, 2007 .........  AG221/04 9/12/04 Unpublished 
2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Yiyili Community School (Enterprise Yiyili Aboriginal 17 Oct., 1997 - 31 Dec., 1998..........  AG256/97 17/10/97 77 2970 
Bargaining) Agreement 1997 Corporation 
 
York Mini Mart and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG188/02 18/11/02 Unpublished 
(For previous amendments, see Vol. 89, Part 2)  Amended – 
  General Order No. 117/2010 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 24/2009)........................  … 23/06/10 90 561 
 
Zanatec Tiling/CFMEUW Industrial Western Australia, Christmas 30 Jan., 2004 – 31 Oct., 2005 ..........  AG14/04 6/9/04 Unpublished 
Agreement 2002-2005 and Cocos (Keeling) Islands 
 Groups only 
 
Zenith Workforce/CFMEUW Industrial Whole of State 1 Nov., 2005 – 31 Oct., 2008...........  AG239/05 16/2/06 Unpublished 
Agreement 2005-2008 
 
Zinco / CFMEUW Collective Agreement 2005 Whole of State 21 Feb., 2006 – 30 Nov., 2008.........  AG30/06 20/3/06 Unpublished 
(Replaces Zinco Coating Applicators/BLPPU 
And the CMETU Collective Agreement 
No. AG151/01.  For prior details, see 
Vol. 85, Part 2) 
 
Zoological Gardens Board – Gardeners Weekend Zoological Gardens 13 Oct., 1995 - 12 Oct., 1996...........  AG299/95 21/02/96 76 701 
Work Industrial Agreement 1995 Board 
 
Zoological Gardens Board – Keepers Career Zoological Gardens 1 July, 1996 - 1 July, 1998...............  AG157/96 25/6/96 76 2751 
Structure Industrial Agreement 1996 Board 
 
 
Zoological Parks Authority (Operations) Whole of State 23 Dec., 2010 – 31 Dec., 2012.........  AG34/10 23/12/10 Unpublished 
Agreement 2010 
(Cancels and replaces the Zoological  
Parks … Agreement 2007 No. AG54/07. 
For prior details, see Vol. 90, Part 1) 
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APPENDIX VII 
 

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE 
 
The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of 
Award, date of delivery and a reference to "Industrial Gazette" where reported therein. 
 
Editor’s Note: (1) For Awards affected by orders under Section 44 of the I.R. Act 1979, see Appendix IX. 

(2) For Agreements affected by orders under Section 44 of the I.R. Act 1979, see Appendix X. 
(3) For amendments, references to cancelled or replaced awards prior to Vol. 90, see Appendix VII, Vol. 89, Part 2. 
(4) All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 

 
Title Area Date of No. of Date   Reference 
 Governed Operation Award Delivered    Vol.  Page 
 
Aboriginal Police Aides Whole of State 24 Apr., 1980 to 23 Apr., 1983.....................................................................  R31/79 24/4/80  60  967 
Award.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles –  
    July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
    Wage Clause or Provisions (varied)) .........................................................     746 
 
Child Care Workers  Whole of State 5 Nov, 1984 to 5 Nov, 1985 .........................................................................  A20/84 5/11/84 65 138 
(Education Department)  Amended - 
Award.  (For previous  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
amendments, see    General Order No. 1/2009 (rescinded), Statement of Principles –  
Vol. 89, Part 2)    July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
    Wage Clause or Provisions (varied)) .........................................................     834 
 
Children’s Services State of Western  23 Feb., 1989 to 22 Feb., 1990 .....................................................................  A29 & PSA 23/2/89 69 1079 
(Government) Award Australia  A 29A/1985 
1989.  (For previous  Amended - 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles –  
    July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
    Wage Clause or Provisions (varied)) .........................................................     836 
 
Country High School Whole of State 23 Aug., 2005 to 22 Aug., 2006 ...................................................................  PSA A1/05 24/10/05 85 3668 
Hostels Authority (For previous Amended -  
Residential College amendments, see Order No. P 7/2010 (Schedule D – Travelling, Transfer and Relieving 
Supervisory Staff Vol. 89, Part 2)   Allowance)..................................................................................................  … 28/4/10 90 385 
Award 2005  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles –  
    July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
    Wage Clause or Provisions (varied)) .........................................................     910 
  Order No. P 36/2010 (Motor Vehicle Allowance, Removal Allowance) ....  … 20/10/10 90 1711 
  Order No. P 27/2010 (Schedule D – Travelling, Transfer and Relieving 
    Allowance)..................................................................................................  … 20/10/10 90 1712 
  Order No. P 45/2010 (Schedule B – District Allowance) ............................  … 25/01/11 91 183 
 
Dampier Port Authority All port officers  1 Mar., 1989 to 28 Feb., 1990.......................................................................  PSA A2/88  24/2/89 69 788 
Port Officers Award employed by the Amended - 
(For previous amend- Dampier Port General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
ments, see Vol. 89, Authority at the   General Order No. 1/2009 (rescinded), Statement of Principles –  
Part 2) Port of Dampier   July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
    Wage Clause or Provisions (varied)) .........................................................     918 
 
Department for Com- State of Western 15 August, 1991............................................................................................  PSA A1/89 17/9/91 71 2512 
munity Development Australia employed Amended - 
(Family Resource  by the Director Order No. P 6/2010 (Schedule D – Travelling Allowance) .........................  … 28/4/10 90 388 
Workers, Welfare General in the General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Assistants and Parent capacity of Family   General Order No. 1/2009 (rescinded), Statement of Principles –  
Helpers) Award 1990 Resource Worker,   July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
(Replaces Award Welfare Assistant   Wage Clause or Provisions (varied)) .........................................................     922 
No A 19/1986 or Parent Helper Order No. P 22/2010 (Schedule D – Travelling Allowance) .......................  … 20/10/10 90 1715 
See Vol 71, Part 1 (For previous Order No. P 46/2010 (Schedule B)...............................................................  … 25/01/11 91 186 
for details) amendments, see 
 Vol. 89, Part 2) 
 
Education Department Administrative, 18 Dec., 1981 ................................................................................................  PSA A5/83 22/7/83 63 1800 
Ministerial Officers Clerical and Amended -  
Salaries Allowances General Govern- Order No. P 8/2010 (Schedule H – Travelling, Transfer and Relieving 
and Conditions Award ment Officers   Allowance, Schedule B – Camping Allowance) ........................................  … 28/4/10 90 391 
(Partly replaced by employed by the General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Government Officers Minister for   General Order No. 1/2009 (rescinded), Statement of Principles –  
Salaries, Allowances Education   July 2009 (replaced), “rates of pay” and Minimum Adult Award .............  … 16/06/10 90 568, 
and Conditions Award (For previous   Wage Clause or Provisions (varied)) .........................................................     944 
PSA A3/1989,  amendments, see Order No. P 31/2010 (Motor Vehicle Allowance, Relieving Allowance, 
70 WAIG 709 – Part A Vol. 89, Part 2)   Removal Allowance, Schedule G – Overtime) ..........................................  … 20/10/10 90 1718 
Officers other than  Order No. P 24/2010 (Schedule H. – Travelling, Transfer and Relieving 
School Assistants)    Allowance)..................................................................................................  … 20/10/10 90 1719 
  Order No. P 49/2010 (Schedule C – District Allowance) ............................  … 25/01/11 91 184 
  Order No. P 40/2001 (Schedule G – Overtime Allowance: Part I – Out of  
    Hours Contact)............................................................................................  … 07/02/11 91 186 
 
Electorate Officers  Whole of State 24 July, 1986 to 23 July, 1987......................................................................  A18/86 1/5/87 67 1153 
Award 1986  Amended -  
(For previous  Order No. P 9/2010 (Schedule F – Travelling and Transfer Allowance) ....  … 28/4/10 90 394 
amendments, see  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Vol. 89, Part 2)    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied)) ................................................................................     947 
  Order No. P 30/2010 (Motor Vehicle Allowance, Removal Allowance) ....  … 20/10/10 90 1722 
  Order No. P 25/2010 (Schedule F – Travelling and Transfer Allowance) ..  … 20/10/10 90 1723 
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Government Officers State of Western 24 Nov., 1989 to 23 Nov., 1990 ...................................................................  PSA A3/89 21/11/89  70 709 
Salaries, Allowances Australia Amended -  
and Conditions (For previous  Order No. P 1/2010 (Schedule J – Travelling, Transfer and Relieving 
Award 1989 amendments,    Allowance, Schedule F – Clause 41. – Camping Allowance) ...................  … 28/4/10 90 397 
 see Vol. 89, Part 2) General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied))................................................................................     1037 
  Order No. P 16/2010 (Schedule A – List of Respondents) ..........................  … 28/6/10 90 634 
  Order No. P 29/2010 (Motor Vehicle Allowance, Relieving Allowance, 
    Removal Allowance, Schedule I – Clause 22. – Overtime Allowance, 
    Schedule O – Annual Interstate Allowance Rates) ....................................  … 20/10/10 90 1730 
  Order No. P 21/2010 (Schedule J – Travelling, Transfer and Relieving 
    Allowance) .................................................................................................  … 20/10/10 90 1732 
  Order No. P 17/2010 (Shift Work Allowance, Schedule I – Clause 22. – 
    Overtime Allowance...................................................................................  … 29/10/10 90 1725 
  Order No. P 43/2010 (Schedule G Clause 42. – District Allowance:  
    Part II – Allowances)..................................................................................  … 25/01/11 91 188 
  Order No. P 38/2010 (Mortuary Allowance, Schedule I – Clause 22 –  
    Overtime Allowance: Part 1 – Out of Hours Contact, Schedule K –  
    Shift Work Allowance, Schedule L - Other Allowance) ...........................  … 07/02/11 91 189 
 
Government Officers  State of Western  9 Dec., 1988 to 8 Dec., 1989........................................................................  PSA A20/85 29/11/88 69 2979, 
(Social Trainers) Australia  Amended -    29/11/88 70 4316 
Award 1988 (For previous  Order No. P 5/2010 (Schedule J – Travelling, Transfer and Relieving 
 amendments,    Allowance) .................................................................................................  … 28/4/10 90 400 
 see Vol. 89, Part 2) General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied))................................................................................     1034 
  Order No. P 19/2010 (Shift Work, Schedule C – Shift Work Allowance,  
    Schedule E – Overtime Allowance, Schedule K – Expired General 
    Agreement Salaries) ...................................................................................  … 20/10/10 90 1735 
  Order No. P 33/2010 (Motor Vehicle Allowance, Relieving Allowance, 
    Removal Allowance) ..................................................................................  … 20/10/10 90 1738 
  Order No. P 23/2010 (Schedule J – Travelling, Transfer and Relieving 
    Allowance) .................................................................................................  … 20/10/10 90 1739 
  Order No. P 47/2010 (Schedule F. – District Allowance) ...........................  … 25/01/11 91 191 
  Order No. P 41/2010 (Schedule C – Shift Work Allowance, Schedule E –  
    Overtime Allowance) .................................................................................  … 7/02/11 91 192 
 
Government Officer Government Officers 24 Dec., 1986 to 24 Dec., 1987....................................................................  PSA A21/86 24/12/86 67 113 
(State Government employed by S.G.I.C Amended - 
Insurance Commis- (For previous General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
sion Award, 1987 amendments,   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
 see Vol. 89, Part 2)   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied))................................................................................     1035 
  Order No. P 32/2010 (Schedule C – Overtime Allowance).........................  … 20/10/10 90 1742 
  Order No. P 42/2010 (Schedule C – Overtime Allowance: Part I – Out  
    of Hours Contact) .......................................................................................  … 07/02/11 91 193 
 
Graylands Selby- State of W.A. 1 Sept., 1999 – 31 Aug., 2002......................................................................  PSA A1/99 29/10/99 79 3271 
Lemnos and Special (For previous Amended - 
Care Health Services amendments, General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award 1999 see Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied))................................................................................     1040 
 
Juvenile Custodial Whole of State Award to remain in force until such time as it is cancelled or replaced ......  3/1977 21/08/09 89 2112 
Officers’ Award (For previous Amended -  
(Previously known amendments, Order No. P 3/2010 (Schedule D – Travelling, Transfer and Relieving 
as Institution Officer’s see Vol. 89, Part 2)   Allowance) .................................................................................................  … 28/4/10 90 402 
Allowances and  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Conditions Award    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
1977 No. 3/1977)    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied))................................................................................     1112 
  Order No. P 35/2010 (Motor Vehicle Allowance, Relieving Allowance, 
    Removal Allowance, Schedule E Clause 3.2 Overtime)............................  … 20/10/10 90 1743 
  Order No. P 26/2010 (Schedule D – Travelling, Transfer and Relieving 
    Allowance) .................................................................................................  … 20/10/10 90 1744 
  Order No. P 48/2010 (Schedule B – District Allowance)............................  … 07/02/11 91 193 
  Order No. P 39/2010 (Schedule E Clause 3.2 – Overtime: Part I – Out of 
    Hours Contact)............................................................................................  … 07/02/11 91 195 
 
Metropolitan Teaching All medical  6 Jan., 1986 to 6 Jan., 1989 ..........................................................................  PSA A18/86 1/7/86 67 118 
Hospitals - Salaries and officers employed Amended - 
Conditions of Service as Interns, Resident General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award (Medical  Medical Officers,   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Officers).  (For previous Registrars and   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
amendments, see Senior Registrars   or Provisions (varied))................................................................................     1166 
Vol. 89, Part 2) by the Boards of 
 Management of 
 the teaching 
 hospitals specified 
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Miscellaneous Govern- Whole of State 27 May, 1993 to 26 May, 1997.....................................................................  A4/1992 1/6/93 73 1489 
ment Conditions and (For previous Amended - 
Allowances Award amendments, Order No. 81/2007 (Area and Scope, Definitions, Parental Leave, 
No. 4 of 1992 see Vol. 89, Part 2)   Bereavement Leave, Payment of Wages, Salary Packaging, Employ- 
    ment Records, Right of Entry, Trade Union Training Leave, District 
    Allowance, Fares and Travelling Allowance, Employees Living North 
    of the 26 Degrees South Latitude,  Training and Skills Acquisition, 
    Traineeships, Commitment to Bargaining, Schedule C. – List of 
    Awards).......................................................................................................  … 24/01/11 91 196 
  Correction Order No. 81/2007 (Coram of Order replaced)..........................  … 03/02/11 91 211 
  Order No. 81 A /2007 (Schedule B – List of Respondents).........................  … 15/02/11 91 336 
 
Police Award 1965, The Whole of State 12 Jan., 1966 to 11 Jan., 1969.......................................................................  2/1966 12/1/66 45 1095 
(For previous amend-  Amended - 
ments, see Vol. 89, Part 2)  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied)) ................................................................................     1244 
 
Port Hedland Port  All Port Control 1 Feb., 1982 to 31 Jan., 1983........................................................................  A1/1982 26/7/82 62 1860 
Authority Port Control Officers employed Amended - 
Officers Award 1982 by Port Hedland General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
(For previous amend- Port Authority   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
ments, see Vol. 89,    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
Part 2)    or Provisions (varied)) ................................................................................     1247 
 
Public Service  Whole of State 1 Oct., 1990 to 30 Sept., 1993 ......................................................................  PSA A5/86 6/9/90 70 3612 
Allowances (Fisheries Specified Public Amended -  
and Wildlife Officers) Servants employed Order No. P 20/2007 (Arrangement, Scope, Definitions, Commuted  
Award 1990 - at CALM or   Overtime Allowances (deleted), Commuted Overtime Allowances  
(Overridden by Depart- Fisheries   - Department of Fisheries, Commuted Overtime Allowances -  
ment of Conservation Department   Department of Environment and Conservation, On Call Allowance, 
and Land Manage- (For previous   Clause 6. – Clause and Title deleted, Public Holidays, Clause 7. –  
ment, Fire Duties amendments,   Clause and Title deleted, Weekend Duty, Clause 8. – Clause and 
Allowances and see Vol. 89, Part 2)   Title deleted, Copies of Award, Clause 10. – Clause and Title 
Conditions Agree-    deleted, Liberty To Apply, Clause 11. – Clause and Title deleted, 
ment No. 1/1992    Salary Packaging, Schedule A – Title and Text deleted, Schedule 
in respect to    A – Named Parties).....................................................................................  … 01/11/10 90 1747 
Wildlife Officers  Correction Order No. P 20/2007 (Replace instructions 8 to 10 in the  
who undertake    Schedule with instructions 8 – 11: Term of Award, Liberty To 
fire duties as provide    Apply, Salary Packaging, Schedule A – Title (deleted),  
for by the Agreement    Schedule A – Named Parties) .....................................................................  … 9/11/10 90 1780 
for duration that 
such duties 
are under taken. 
 
Public Service Award Whole of State 24 May, 1990 ................................................................................................  PSA A4/89 24/5/90 70 1727 
1992.  (For previous  Amended - 
amendments, see  Order No. P 2/2010 (Schedule I – Travelling, Transfer and Relieving 
Vol. 89, Part 2)    Allowance, Schedule C – Camping Allowance) ........................................  … 28/4/10 90 406 
  General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
    General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
    or Provisions (varied)) ................................................................................     1265 
  Order No. P 18/2010 (Arrangement, Shift Work Allowance, Schedule H 
    - Overtime Allowance, Schedule J – Shiftwork Allowance, Schedule M 
    - Expired General Agreement Salaries)......................................................  … 29/10/10 90 1751 
  Order No. P 20/2010 (Schedule I. – Travelling, Transfer and Relieving 
    Allowances) ................................................................................................  … 20/10/10 91 212 
  Order No. P 28/2010 (Motor Vehicle Allowance, Relieving Allowance,  
    Removal Allowance, Schedule H. – Overtime Allowance).......................  … 20/10/10 91 215 
  Order No. P 44/2010 (Schedule D – District Allowance)............................  … 25/01/11 91 216 
  Order No. P 37/2010 (Schedule H. – Overtime Allowance, Schedule K 
    - Diving, Flying and Sea Going Allowance) ..............................................  … 07/02/11 91 218 
 
Salaried Staff Curtin 
University of Technology 
Award 1985No. PSA A25/85 
(Award cancelled by Order 
Nos. Appl 12-14, 16-18,  
20-32, 34-47, 49-78, 80-94, 
97-107 and 109-112 of 2010 
dated 18/05/2010, [Citation  
No. 2010 WAIRC 00287] 
published at 90WAIG518 
-520).  (For previous details, 
see Vol. 89, Part 2) 
 
WA Health – HSU Whole of State 24 May, 2006 – until cancelled or replaced..................................................  PSA A2/05 24/5/06 86 1282 
Award 2006 (For previous Amended - 
(Cancels and replaces amendments, General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Hospital Salaried see Vol. 89, Part 2)   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
Officers Award 1968    (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
No. 39/1968)    or Provisions (varied)) ................................................................................     1390 
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Water Corporation (Staff)  
Award 2003 No. PSA A1/03 
(Award cancelled by Order 
Nos. Appl 12-14, 16-18,  
20-32, 34-47, 49-78, 80-94, 
97-107 and 109-112 of 2010 
dated 18/05/2010, [Citation  
No. 2010 WAIRC 00287] 
published at 90WAIG518 
-520).  (For previous details, 
see Vol. 89, Part 2) 
 
Western Australian  All medical practi- 1 Jan., 1987 to 1 Jan., 1992 ..........................................................................  PSA A19/86  24/12/86 67 126 
State Public Hospitals tioners employed Amended - 
Medical Practitioners’ in any public General Order No. 2/2010 (Section 50A - 2010 State Wage Order -  
Award.  (For previous Hospital, Hospitals   General Order No. 1/2009 (rescinded), Statement of Principles – July 2009 
amendments, see that is conducted   (replaced), “rates of pay” and Minimum Adult Award Wage Clause .......  ... 16/06/10 90 568, 
Vol. 89, Part 2) or managed by   or Provisions (varied))................................................................................     1397 
 a Board consti- 
 tuted under the 
 Hospitals Act 
 1927, excepting 
 those as specified 
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APPENDIX VIII 
 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE 
The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of 
agreement, date of delivery and a reference at "Industrial Gazette" where reported therein. 
 
Editor’s Note: (1) Schedule 1 of the Industrial Relations Act, 1979 (as amended) does not require the publishing of the agreement contents or the schedule of 

the agreement. 
 (2) All current registered Agreements are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 
 (3) For all amendments, references to cancelled or replaced agreements prior to Vol. 90, see Appendix VIII, Vol. 89, Part 2. 
 (4) NFP  =  Not for publication in the W.A.I.G. 
 

Title Area 
Governed 

Date of 
Operation 

No. of 
Agreement 

Date 
Delivered 

Reference 
Vol. Page 

ADA/CSA Enterprise Agreement 1998. 
(Replaces PSAAG3/96) 

Whole of State 23 Feb., 1999 – 22 Feb., 2001 PSAAG7/99 23/2/99 79 694 

Administrative and Clerical Salaries Agreement 
1983 (Commissioner of Transport) 

Government Officers 
employed by Commissioner 
in Administrative or Clerical 
capacity 

18 Dec., 1981 - 17 Dec., 1984 19/1983 4/10/83 63 2334 

Administrative and Clerical Salaries Agreement 
1971 (Western Australian Institute of Technology) 

Government Officers 
employed in an 
Administrative or Clerical 
capacity by the Council of 
WAIT 

5 Mar., 1971 - 4 Mar., 1974 85/1971 3/5/71 51 623 

Agriculture Western Australia – CSA Salary 
Packaging Agreement 1999 

Whole of State 28 May, 1999 – 27 Nov., 2000 PSAAG16/99 28/05/99 79 1549 

Albany Harbour Master Marine Pilots Salary 
Agreement 1995 - The 

Albany Port Authority 23 Feb., 1996 - 22 Feb., 1997 AG24/96 28/2/96 76 646 

Art Gallery of Western Australia Enterprise 
Bargaining Agreement 1996 

Art Gallery of Western 
Australia 

6 Aug., 1996 - 6 Dec., 1997 PSAAG149/96 30/8/96 76 3402 

Artificial Breeding Board Administrative, Clerical 
and General Officers Salaries, Allowances and 
Conditions Agreement 1984.  (Replaced by Public 
Authorities Salaries Award 1986 insofar as it relates 
to Clause 4 – Salaries and Salary Ranges; Clause 5 
– Annual Increments; Clause 9 - Contract of 
Service) 

Government Officers 
employed by the Artificial 
Breeding Board in 
Administrative Clerical or 
general capacity 

18 Dec., 1981 - 17 Dec., 1984 13/1984 16/4/84 64 801 

Bunbury Harbour Master Marine Pilots Salary 
Agreement 1995 – The 

Bunbury Port Authority 23 Feb., 1996 - 22 Feb., 1997 AG22/96 28/2/96 76 654 

Builders’ Registration Board of Western Australia 
Enterprise Agreement 1998.  (Replaces 
PSAAG122/96) 

Whole of State 4 Aug., 1998 – 3 Aug., 2000 PSAAG91/98 4/9/98 78 3652 

Bush Fires Board of WA Enterprise Agreement 
1996 

Bush Fires Board of WA 23 Aug., 1996 - 30 Sept., 1997 PSAAG145/96 23/8/96 76 3411 

Career Start Traineeship Agreement 1992 Civil Service Association 
Respondents to CSA Awards 
and Agreement 

21 Jan., 1993 - 22 Jan., 1995 PSAAG1/93 29/3/93 73 1010 

Central TAFE Public Service and Government 
Officers’ Agency Specific Agreement 2003.  
(Replaces previous Central TAFE Public Service … 
Agreement 2000 No. PSAAG79/00 For prior 
details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 – 31 Dec., 2004 PSAAG53/02 14/1/03 Unpublished 

Central West College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003 

State of WA 1 Jan., 2003 - 31 Dec, 2004 PSAAG56/02 14/1/03 Unpublished 

Central West College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces previous Central West College … 
Agreement 2000 No. PSAAG69/00.  For prior 
details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec, 2004 PSAAG56/02 14/01/03 Unpublished 

Challenger TAFE Public Service and Government 
Officers’ Agency Specific Agreement 2003.  
(Replaces previous Challenger TAFE Public 
Service … Agreement 2000 No. PSAAG78/00.  For 
prior details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec, 2004 PSAAG61/02 14/1/03 Unpublished 

Charcoal Iron and Steel Industry Board of 
Management - Administrative and Clerical Salaries, 
Allowances and Conditions Agreement 1972 

Government Officers 
employed by the Board in an 
Administrative or Clerical 
capacity 

2 July, 1971 - 4 March, 1974 23/72 29/12/72 52 1295 

Charcoal Iron and Steel Industry Board of 
Management – General Officers Salaries, 
Allowance and Conditions Agreement 1972 

Government Officers 
employed by the Board in a 
general capacity 

2 July, 1972 - 1 April, 1974 24/72 29/12/72 52 1294 

Clerks (Public Authorities) – Western Australian 
Egg Marketing Board General Agreement 2004.  
(Replaces the Clerks (Public Authorities General 
Agreement 2002) 

Whole of State 23 Dec., 2004 – 25 Feb., 2006 PSAAG21/04 23/12/04 Unpublished 
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Clinical Academics AMA Industrial Agreement 
2003 

Metropolitan Health Services, 
Board of the Western 
Australian Centre for 
Pathology and Medical 
Research and the Australian 
Medical Association (Western 
Australia) Incorporated 

11 Dec., 2003 – 31 Mar., 2004 PSAAG44/03 15/12/03 Unpublished 

Conservation and Land Management 
Office/Clerical Trainees Agreement 

Any person undertaking 
office/clerical traineeships as 
part of the Australian 
Traineeship System at the 
Department of Conservation 
and Land Management 

13 Jan., 1986 - 13 Jan., 1987 PSAAG3/86 24/12/86 67 233 

Construction Industry Long Service Leave 
Payments Board Enterprise Agreement of 1999.  
(Replaces PSAAG140/96) 

Construction Industry Long 
Service Leave Payments 
Board 

30 Apr., 1999 – 29 Apr., 2001 PSAAG15/99 30/4/99 79 1585 

Corruption and Crime Commission Agreement 
2010.  (Replaces previous Corruption and Crime 
Commission Agreement 2005 No. PSAAG28/05.  
For prior details, see Vol. 90, Part 1) 

Whole of State 1 July, 2010 – 28 June, 2013 PSAAG2/10 7/7/10 Unpublished 

Unpublished Country High School Hostels Authority 
Administrative Officers Agency Specific 
Agreement 2007.  (Cancels the Country High 
School Hostels Authority Residential College 
Administrative Officers Agreement 2003 No. 
PSAAG68/02.  For prior details, see Vol. 87, Part 1) 

Whole of State 19 June, 2007 - 31 Dec., 2008 
Correction Order No. 
PSAAG8/2007 (Reference to 
Title of Agreement in the Order 
deleted and replaced) 

PSAAG8/07 
 
 
… 

19/6/07 
 
 
26/6/07 

 
 
87 

 
 

1454 

Country High School Hostels Authority Residential 
College Supervisory Staff General Agreement 2008.  
(This agreement substitutes previous Country High 
School … Agreements 2006 No. PSAAG9/06.  For 
prior details, see Vol. 88, Part 2) 

Whole of State 29 Jan., 2009 – 1 Apr., 2011 PSAAG23/08 29/1/09 Unpublished 

Curriculum Council Enterprise Agreement 1998 Whole of State 20 May, 1998 - 19 May, 1999 PSAAG61/98 20/5/98 78 2034 

Curriculum Council Enterprise Agreement 1999 Whole of State 13 Mar., 2000 – 13 Mar., 2002 PSAAG4/00 13/3/00 80 1390 

CY O’Connor College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003 

Whole of State 1 Jan., 2003 – 31 Dec., 2004 PSAAG58/02 22/1/03 Unpublished 

CY O’Connor College of TAFE Public Service and 
Government Officers’ Enterprise Agreement 2000.  
(Replaces Western Australian Department of 
Training Public Service and Government Officers’ 
Enterprise Agreement 1998 No. PSAAG12/98. 

Whole of State 9 Jan., 2001 – 8 Jan., 2003 PSAAG70/00 9/1/01 81 53 

Dairy Industry Authority of Western Australia 
Enterprise Agreement 1997 

Whole of State 16 Sept., 1997 - 15 Sept., 1999 PSAAG10/97 13/10/97 77 2891 

Dental Technicians Industrial Agreement 2009 State of Western Australia 12 Nov., 2009 – 30 June, 2011 PSAAG11/09 12/11/09 Unpublished 

Department for the Arts (Enterprise Bargaining) 
Agreement 1996 

Department for the Arts 29 Mar., 1996 - 31 Dec., 1997 PSAAG6/96 15/5/96 76 1747 

Department for Child Protection Agency Specific 
Agreement 2008.  (Replaces the Department for 
Community Development Agency Specific 
Agreement 2006 No. PSAAG4/06) 

Whole of State 19 Sept., 2008 – 31 Dec., 2008 PSAAG12/08 19/09/08 Unpublished 

Department for Child Protection Country 
Residential Services General Agreement 2009.  
(Replaces the Department for Child Protection 
Interim General Agreement 2008 No. PSAAG8/08.  
For prior details, see Vol. 89, Part 2) 

State of Western Australia 23 July, 2009 – 1 April, 2011 PSAAG5/09 29/7/09 Unpublished 

Department for Child Protection Secure Care 
Officers Agency Specific Agreement 2011 

Whole of State 13 Jan., 2011 – 31 Dec., 2011 PSAAG9/10 24/01/11 Unpublished 

Department for Planning and Infrastructure Agency 
Specific Agreement 2007.  (Cancels and replaces 
previous Department for Planning … Agreement 
2005 No. PSAAG23/05.  For prior details, see Vol. 
87, Part 2) 

Whole of State 23 Jan., 2008 – 31 Dec., 2008 PSAAG18/07 23/01/08 Unpublished 

Department of the Attorney General Jury Officers 
Agreement 2010.  (Replaces the Department of 
Justice Jury Officers Agreement 2005 No. 
PSAAG9/05.  For prior details, see Vol. 90, Part 1) 

Employees who are employed 
as Jury Officers in the 
Department of the Attorney-
General 

14 Oct., 2010 – 1 Apr., 2011 PSAAG1/10 14/10/10 Unpublished 

Department of Agriculture Agency Specific 
Agreement 2007.  (This agreement substitutes 
previous Department of Agriculture … Agreement 
2005 No. PSAAG21/05.  For prior details, see Vol. 
86, Part 2) 

Whole of State 16 May, 2007 – 31 Dec., 2008 PSAAG3/07 16/5/07 Unpublished 

Department of Conservation and Land Management 
Fire Duties Allowances and Conditions Agreement 
No. 1 of 1992 

Whole of State 1 Oct., 1992 - 30 Sept., 1996 PSAAG1/92 1/6/93 73 1591 
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Dept. of Corrections Superintendents Commuted 
Overtime and Availability Allowance Agreement 
1981 

Government Officers 
employed by the Dept. as 
Superintendents Deputy 
Superintendents or Chief 
Officers 

28 Mar., 1981 - 27 Mar., 1984 6/1981 16/6/81 61 1170 

Department of Corrective Services – Community 
Work Officers – Agency Specific Agreement 2008 

Whole of State 6 Mar., 2008 – 31 Dec., 2008 PSAAG3/08 06/03/08 Unpublished 

Department of Corrective Services Juvenile 
Custodial Officers’ General Agreement 2008.  
(Cancels and Replaces the Department of 
Corrective Services Juvenile … Agreement 2006 
No. PSAAG16/06.  For prior details, see Vol. 88, 
Part 1) 

Employees employed by 
Commissioner of Corrective 
Services 

25 Nov., 2008 – 1 April, 2011 PSAAG18/08 25/11/08 Unpublished 

Department of Corrective Services Killara Youth 
Support Service (Juvenile Justice Officers) Agency 
Specific Agreement 2006 

Whole of State 20 Mar., 2006 – 31 Dec., 2006 PSAAG2/06 28/3/06 Unpublished 

Department of Education and Training Ministerial 
Officers General Agreement 2008.  (Replaces 
previous Department of Education … Agreement 
2006 No. PSAAG12/06.  For prior details, see Vol. 
88, Part 2) 

Whole of State 8 Dec., 2008 – 1 Apr., 2011 PSAAG20/08 8/12/08 Unpublished 

Department of Education Services of Western 
Australia Enterprise Agreement 1997 

Whole of State 24 Dec., 1997 - 23 Dec., 1999 PSAAG21/97 24/12/97 78 340 

Department of Environment and Conservation 
Agency Specific Agreement 2007. 
(This agreement substitutes and replaces the 
Department of Conservation and Land Management 
Agency Specific Agreement 2003 No. 
PSAAG17/03.  For prior details, see Vol. 87, Part 1) 

Whole of State 28 Sept., 2007 - 31 Dec., 2008 PSAAG15/07 28/09/07 Unpublished 

Department of Environment and Conservation 
Common Fire Service Provisions Agreement 2009.  
(Replaces and cancels the Department of 
Conservation and Land Management Fire … 
Agreement 2003 PSAAG9/04) 

Employees employed within 
the Department engaged in 
fire control duties and who 
are covered industrially by the 
Unions party to this 
agreement 

Commencement of the 
2008/20094 fire season – 30 
Sept., 2011 

PSAAG2/09 3/9/09 Unpublished 

Department of Environment, Water Catchment 
Protection Agency Specific Agreement 2003.  
(Replaces and cancels the Water and Rivers 
Commission Industrial Agreement 2001, No. 
PSAAG 1/01) 

Whole of State 1 Jan., 2003 – 31 Dec., 2004 PSAAG13/03 7/03/03 Unpublished 

Department of Fisheries Agency Specific 
Agreement 2011.  (Replaces previous Department 
of Fisheries … Agreement 2010 No. PSAAG5/10.  
For prior details, see Vol. 90, Part 2) 

Employees of the Department 
of Fisheries who are members 
or eligible to be members of 
the Union and who are 
covered by the General 
Agreement and one or both of 
the Awards 

25 Feb., 2010 – 30 June, 2012 P 1/11 25/02/11 Unpublished 

Department of Health (Clinical Academics) AMA 
Industrial Agreement 2008.  (Replaces previous 
Department of Health … Agreement 2004 No. 
PSAAG12/04.  For prior details, see Vol. 88, Part 1) 

Clinical Academics employed 
by the Employer in the Public 
Hospitals 

24 Sept., 2008 – 30 Sept., 2010 PSAAG14/08 24/09/08 Unpublished 

Department of Health Medical Practitioners 
(Clinical Academics) AMA Industrial Agreement 
2011 

Clinical Academics employed 
by the Employer in Public 
Hospitals 

18 March, 2011 – 30 Sept., 
2013 

PSAAG4/11 18/03/11 Unpublished 

Department of Health Medical Practitioners 
(Director General) AMA Industrial Agreement 
2007.  (Cancels and Replaces previous Department 
of Health … Agreement 2007 No. PSAAG7/08.  
For prior details, see Vol. 90, Part 2) 

Medical practitioners 
employed by the employer 

14 April, 2011 – 30 Sept., 2013 PSAAG5/11 14/04/11 Unpublished 

Department of Health Medical Practitioners (Drug 
and Alcohol Office) AMA Industrial Agreement 
2011.  (Cancels and Replaces the Department of 
Health … Agreement 2007 No. PSAAG4/08.  For 
prior details, see Vol. 90, Part 2) 

Western Australia Alcohol 
and Drug Authority 

1 April, 2011 – 30 Sept., 2013 PSAAG3/11 01/04/11 Unpublished 

Department of Health Medical Practitioners 
(Metropolitan Health Services) AMA Industrial 
Agreement 2011.  (Replaces previous Department 
of Health ... Agreement 2007 No. PSAAG2/08  For 
prior details, see Vol. 90, Part 2) 

All medical practitioners 
employed by the employer 
except those employed as 
clinical academics pursuant to 
the Clinical Academics AMA 
Industrial Agreement 2008 or 
any industrial agreement that 
replaces the Clinical 
Academics AMA Industrial 
Agreement 2008. 

28 Jan., 2011 – 30Sept., 2013 PSAAG1/11 04/02/11 Unpublished 

Department of Health Medical Practitioners 
(PathCentre) AMA Industrial Agreement 2004.  
(Replaces the Medical Practitioners (PathCentre) 
AMA Industrial Agreement 2002 PSAAG36/03) 

Board of The Western 
Australian Centre for 
Pathology and Medical 
Research 

1 April, 2004 – 31 March, 2007 PSAAG6/04 30/04/04 Unpublished 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued 
 

Title Area 
Governed 

Date of 
Operation 

No. of 
Agreement 

Date 
Delivered 

Reference 
Vol. Page 

 

 
*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements are 

available for viewing in Registry. 

(141) 

 

Department of Health Medical Practitioners (WA 
Country Service) AMA Industrial Agreement 2011, 
No. PSAAG13/08.  (Cancels and Replaces previous 
Department of Health … Agreement 2008, No. 
PSAAG13/08.  For prior details, see Vol. 90, Part 2) 

Refer to Clause 3(2) of the 
Agreement 

25 May, 2011 – 30 Sept., 2013 PSAAG6/11 01/06/11 Unpublished 

Department of Industry and Resources Agency 
Specific Agreement 2005.  (Replaces previous 
Department of Industry … Agreement 2003 No. 
PSAAG12/03.  For prior details, see Vol. 85, Part 1) 

Whole of State 14 July, 2005 – 31 Dec., 2006 PSAAG16/05 14/7/05 Unpublished 

Department of Land Information Agency Specific 
Agreement 2006.  (Replaces Department. of Land 
Administration … Agreement 2003 No. 
PSAAG2/03.  For prior details, see Vol. 85, Part 2) 

Whole of State 16 May, 2006 - 31 Dec., 2006 PSAAG5/06 16/05/06 Unpublished 

Dept. of Marine and Harbours Commuted Overtime 
and Sea Going Allowance Agreement 1983 

Government Officers 
employed by Marine and 
Harbours Dept. as Marine 
Inspectors and headquartered 
in Metropolitan Area 

1 May, 1983 - 30 April, 1987 28/1983 14/12/83 64 127 

Department of Minerals and Energy Enterprise and 
Chemistry Centre of W.A. Agreement 1996 

Department of Minerals and 
Energy 

1 Jan., 1996 - 30 Sept., 1996 PSG AG11/96 2/7/96 76 2135 

Department of Racing, Gaming and Liquor Agency 
Specific Agreement 2008.  (Replaces previous 
Department of Racing … Agreement 2005 No. 
PSAAG17/05.  For prior details, see Vol. 88, Part 1) 

Whole of State 7 Nov., 2008 – 6 Nov., 2009 PSAAG16/08 14/11/08 Unpublished 

Department of State Services, Bureau Services 
Enterprise Agreement 

Department of State Services 28 May, 1996 - 27 May, 1997 PSAAG130/96 13/9/96 76 3864 

Department of State Services, Supply West 
Enterprise Agreement 

Department of State Services, 
Supply West 

28 May, 1996 - 27 May, 1997 PSAAG129/96 19/6/96 76 2189 

Department of Treasury and Finance Agency 
Specific Agreement 2010.  (Replaces previous 
Department of Treasury … Agreement 2005 No. 
PSAAG12/05.  For prior details, see Vol. 90, Part 1) 

Whole of State 4 Oct., 2010 – 31 Dec., 2011 PSAAG8/10 8/10/10 Unpublished 

Dept. of Youth, Sport and Recreation, Weekend 
Duty Agreement 1983 

Government Officers who are 
Recreation Advisers, 
Consultants or any other 
Professional Officer engaged 
in weekend duties employed 
by the Dept 

6 Oct., 1982 - 5 Oct., 1985 1/1983 29/3/83 63 1124 

Disability Services Commission (Public Servants) 
Agency Specific Agreement 2006.  (Replaces 
Previous Disability Services Commission … 
Agreement 2003 No. PSAAG31/03.  For prior 
details, see Vol. 86, Part 1) 

Whole of State 29 Nov., 2006 – 31 Dec., 2008 PSAAG18/06 01/12/06 Unpublished 

District Allowance (Government Officers) General 
Agreement 2010.  (Replaces previous District 
Allowance … Agreement 2005 No. PSAAG27/05.  
For prior details, see Vol. 90, Part 1) 

All officers in Western 
Australia who are members of 
or eligible to be members of 
the union 

31 Aug., 2010 – 28 Aug., 2013 PSAAG7/10 1/9/10 Unpublished 

Eastern Pilbara College of TAFE Public Service 
and Government Officers’ Agency Specific 
Agreement 2003.  (Replaces previous Eastern 
Pilbara College … Agreement 2000 No. 
PSAAG68/00.  For prior details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG57/02 14/1/03 Unpublished 

East Perth Redevelopment Authority Enterprise 
Agreement 1996 

Ease Perth Redevelopment 
Authority 

18 July, 1996 - 1 July, 1998 PSAAG135/96 6/9/96 76 3868 

Electorate and Research Employees General 
Agreement 2008.  (Replaces previous Electorate 
and Research Employees General Agreement 2006.  
PSAAG14/06.  For prior details, see Vol. 86, Part 1) 

Whole of State 2 Sept., 2008 – 1 Apr., 2011 PSAAG11/08 2/9/08 Unpublished 

Esperance Harbour Master – Marine Pilots Salary 
Agreement 1995 – The 

Esperance Port Authority 23 Feb., 1996 - 22 Feb., 1997 AG23/96 28/2/96 76 664 

Facilities Agreement 1992 Employees elected to position 
of Workplace Delegate by 
Civil Service Association 

28 Jan., 1993 PSAAG2/92 2/4/93 73 1013 

Family and Children’s Services Enterprise 
Agreement 1995 

Family and Children’s 
Services 

27 Feb., 1996 - 26 Aug., 1997 PSAAG15/95 27/3/96 76 673 

Family Resource Employees and Parent Helpers 
General Agreement 2009 No. PSAAG 6/2009.  
(Replaces the Department for Community 
Development (Family Resource Workers, Welfare 
Assistants and Parental Helpers) General 
Agreement 2006 No. PSAAG8/06) 

Whole of State 23 July, 2009 – 1 April, 2011 PSAAG6/09 29/7/09 Unpublished 

Fire and Emergency Services Authority of Western 
Australia Agency Specific Agreement 2008.  (This 
agreement substitutes and replaces previous Fire 
and Emergency Services … Agreement 2005 No. 
PSAAG14/05.  For prior details, see Vol. 87, Part 2) 

Whole of State 11 Mar., 2008 - 31 Dec., 2009 PSAAG5/08 11/3/08 Unpublished 

Fire and Rescue Service of Western Australia 
Enterprise Agreement (CSA) 1997 

Whole of State 19 Nov., 1997 - 31 Dec., 1998 PSAAG13/97 19/11/97 77 3285 
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Forest Products Commission Agency Specific 
Agreement 2007.  (Cancels and Replaces previous 
Forest Products Commission … Agreement 2003 
No. PSAAG18/03.  For prior details, see Vol. 87, 
Part 1) 

Whole of State 28 Aug., 2007 – 31 Dec., 2009 PSAAG16/07 28/8/07 Unpublished 

Fremantle Cemetery Board Enterprise Bargaining 
Agreement 2000.  (Replaces previous Fremantle 
Cemetery … Agreement No. PSAAG148/96.  For 
prior details, see Vol. 79, Part 2) 

Whole of State 17 Mar., 2000 – 17 Mar., 2002 PSAAG3/00 17/3/00 80 1397 

General Division Officers' Salaries Agreement 1983 
(Commissioner of Transport).  (Replaces previous 
General Officers Salaries Agreement 1975 
(Commissioner of Transport) No. 35/1975 

Government Officers in a 
general capacity employed by 
the Commissioner 

18 Dec., 1981 - 17 Dec., 1984 18/1983 4/10/83 63 2337 

Geraldton Harbour Master – Marine Pilots Salary 
Agreement 1996 No. AG99/96 – The (Supersedes 
Department of Marine and Harbours, Harbour 
Masters, Relieving Harbour Masters and Assistant 
Harbour Masters Award 1984) 

Geraldton Port Authority 23 Feb., 1996 - 23 Feb., 1997 AG99/96 24/5/96 76 1826 

Goldfields-Esperance Development Commission 
Agency Specific Agreement 2007.  (This agreement 
substitutes and replaces previous 
Goldfields/Esperance … Agreement 2005 No. 
PSAAG8/05.  For prior details, see Vol. 87, Part 1) 

Whole of State 29 Aug., 2007 – 31 Dec., 2009 PSAAG14/07 29/807 Unpublished 

Government Employees Superannuation Board 
Agency Specific Agreement 2005.  (Replaces 
previous Government Employees … Agreement 
No. PSAAG1/03.  For prior details, see Vol. 84, 
Part 2) 

Whole of State 24 Mar., 2005 - 31 Dec., 2006 PSAAG6/05 24/03/05 Unpublished 

Government Officers (Insurance Commission of 
Western Australia) General Agreement 2008.  (This 
agreement substitutes and replaces previous 
Government Officers (Insurance … Agreement 
2006 No. PSAAG10/06.  For prior details, see Vol 
88, Part 1) 

Employees, other than those 
listed in subclause 5.3 of 
Clause 5,  employed under 
the Insurance Commission of 
Western Australia Act 1986 

28 Oct., 2008 – 1 April, 2011 PSAAG15/08 28/10/08 Unpublished 

Government Officers Salaries, Allowances and 
Conditions General Agreement 2008.  (Replaces 
previous Government Officers … Agreement 2006 
No. PSAAG6/06.  For prior details, see Vol. 88, 
Part 1) 

Employees of the Agencies 
listed in Schedule 5 

2 Sept., 2008 – 1 Apr., 2011 PSAAG9/08 2/9/08 Unpublished 

Government Property Office Enterprise Bargaining 
Agreement 1997 

Government Property Office 29 Oct., 1997 - 28 Oct., 1999 PSAAG17/97 21/11/97 77 3300 

Government Schools (Agricultural Colleges and 
Schools) Residential Supervisors’ Agreement 2009.  
(Cancels and Replaces previous Government 
Schools … Agreement 2005 No. PSAAG22/05.  
For prior details, see Vol. 89, Part 1) 

Whole of State 6 July, 2009 – 31 Dec., 2011 PASAG3/09 6/7/09 Unpublished 

Governor’s Establishment Garden Staff General 
Agreement 2006.  (This agreement substitutes the 
Governor’s Establishment Gardening Staff 
Enterprise Agreement 2002-2003 No. AG237/01.  
For details of substituted agreement No. AG237/01, 
see Appendix VI, Vol. 86, Part 1) 

Occupation of gardener at the 
Governor’s Establishment 

6 Sept., 2006 - 31 Dec., 2007 PSAAG11/06 6/09/06 Unpublished 

Unpublished Graylands Selby – Lemnos and Special Care Health 
Services General Agreement 2006.  (Replaces 
previous Graylands Selby – Lemnos … Agreement 
2005 No. PSAAG3/05. For prior details, see Vol. 
86, Part 1) 

Graylands Selby – Lemnos 21 Sept., 2006 – 25 Feb., 2008 
No. Appl 3/2011 (Civil Service 
Association  of Western 
Australia Incorporated ceased 
to be party to the agreement) 

PSAAG13/06 
 
 
… 

26/9/06 
 
 
04/02/11 

 
91 

 
219 

Great Southern TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces previous Great Southern … 
Agreement 2000 No. PSAAG75/00. For prior 
details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG55/02 14/1/03 Unpublished 

1 June, 2005 - 30 June, 2006 PSAAG11/05 1/6/05 Unpublished Health Services Union Metropolitan Health Service 
Multisystemic Therapy Program Agreement 2005.  
(Replaces previous Health Services Union … 
Agreement 2004 No. PSAAG4/04.   For prior 
details, see Vol. 84, Part 2) 

Whole of State 
Correction Order No. PSAAG 
11/05 (Paragraph 2) 

 
… 

 
5/2/07 

 
87 

 
276 

Health Services Union – WA Health State Industrial 
Agreement 2008.  (Replaces previous Health 
Services Union … Agreement 2006 No. 
PSAAG19/06.  For prior details, see Vol. 88, Part 
2). 

Whole of State 9 Dec., 2008 – 30 June, 2011 PSAAG21/08 11/12/08 Unpublished 

Hospital Salaried Officers (Classification Review) 
Agreement 

Whole of State 10 Jan., 1978 to 9 Jan., 1979 AG2/1978 12/1/78 58 188 

Hospital Salaried Officers Boddington District 
Hospital Board Enterprise Agreement 1999.  
(Replaces and Cancels previous HSO Boddington 
… Agreement No. PSAAG38/98. For prior details, 
see Vol. 80, Part 1) 

Boddington District Hospital 
Board 

9 Oct., 2000 – 1 Dec., 2001 PSAAG57/00 9/10/00 80 4720 
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Hospital Salaried Officers Brookton Health Service 
Enterprise Agreement 1999.  (Replaces and Cancels 
previous HSO Brookton … Agreement No. 
PSAAG39/98.  For prior details, see Vol. 80, Part 1) 

Brookton Health Service 9 Oct., 2000 – 1 Dec., 2001 PSAAG56/00 9/10/00 80 4736 

Hospital Salaried Officers Coolgardie Health Centre 
Enterprise Bargaining Agreement 1996 

HSOA employees of 
Coolgardie Health Centre 

23 May, 1996 - 31 Dec., 1997 PSAAG26/96 23/5/96 76 2610 

Hospital Salaried Officers East Pilbara Health 
Service Enterprise Agreement 2001.  (Replaces and 
Cancels previous HSO East … Agreement No. 
PSAAG30/00.  For prior details, see Vol. 81, Part 2) 

Whole of State 20 June, 2002 – 18 Jan., 2004 PSAAG42/02 26/06/02 Unpublished 

Hospital Salaried Officers Gnowangerup District 
Hospital Enterprise Agreement 1999.  (Replaces 
and Cancels previous HSO Gnowangerup … 
Agreements No. PSAAG42/96 & No. 
PSAAG49/98.  For prior details, see Vol. 79, Part 2) 

Whole of State 19 May, 2000 – 1 Dec., 2001 PSAAG33/00 19/5/00 80 2230 

Hospital Salaried Officers Hawthorn Hospital 
Enterprise Bargaining Agreement 1996 

HSOA employees of 
Hawthorn Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG45/96 23/5/96 76 3057 

Hospital Salaried Officers Health Care Linen 
Enterprise Bargaining Agreement 1996 

HSOA employees of Health 
Care Linen 

23 May, 1996 - 31 Dec., 1997 PSAAG47/96 23/5/96 76 3064 

Hospital Salaried Officers Joondalup Health 
Campus Enterprise Bargaining Agreement 1996 

Joondalup Health Campus 4 Apr., 1997 - 31 Dec., 1997 AG299/96 4/4/97 77 1173 

Hospital Salaried Officers Joondalup Health 
Campus Enterprise Bargaining Agreement 1997 

Whole of State 1 Dec., 1997 - 30 June., 1998 AG36/98 9/4/98 78 1736 

Hospital Salaried Officers Kalgoorlie Regional 
Enterprise Bargaining Agreement 1996 

HSOA employees of 
Kalgoorlie Regional Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG50/96 23/5/96 76 3084 

Hospital Salaried Officers Kojonup District 
Hospital Enterprise Agreement 1999.  (Replaces & 
Cancels previous HSO Kojonup … Agreements No. 
PSAAG54/96 & No. PSAAG51/98. For prior 
details, see Vol. 79, Part 2) 

Whole of State 19 May, 2000 – 1 Dec., 2001 PSAAG36/00 19/5/00 80 2275 

Hospital Salaried Officers Menzies Nursing Post 
Enterprise Bargaining Agreement 1996 

HSOA employees of Menzies 
Nursing Post 

23 May, 1996 - 31 Dec., 1997 PSAAG65/96 23/5/96 76 3185 

Hospital Salaried Officers (Mercy Hospital) 
Enterprise Agreement 1998 

Whole of State 17 July, 1998 – 16 July, 2000 AG122/98 19/8/98 78 3443 

Hospital Salaried Officers Mt Henry Hospital 
Enterprise Bargaining Agreement 1997.  (Replaces 
PSAAG69/96) 

Mt Henry Hospital 11 June., 1997 - 31 Dec., 1997 PSAAG3/97 11/6/97 77 1677 

Hospital Salaried Officers Perth Dental Hospital 
Enterprise Bargaining Enterprise Bargaining 
Agreement 

HSOA employees at Perth 
Dental Hospital 

23 May., 1996 – 31 Dec., 1997 PSAAG86/96 23/5/96 76 3327 

Hospital Salaried Officers Perth Dental Hospital 
Enterprise Bargaining Agreement 1997 Amending 
Agreement 

Whole of State 7 May, 1998 - 31 May, 1998 PSAAG33/98 7/5/98 78 2178 

Hospital Salaried Officers Royal Perth Hospital 
Enterprise Bargaining Agreement 1996 

HSOA employees of Royal 
Perth Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG94/96 23/5/96 76 3490 

Hospital Salaried Officers Tambellup District 
Hospital Enterprise Bargaining Agreement 1996 

HSOA employees of Telfer 
District Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG99/96 23/5/96 76 3542 

Hospital Salaried Officers Telfer Nursing Post 
Enterprise Bargaining Agreement 1996 

HSOA employees of Telfer 
Nursing Post 

23 May, 1996 - 31 Dec., 1997 PSAAG100/96 23/5/96 76 3552 

Hospital Salaried Officers Wanneroo Hospital 
Enterprise Bargaining Agreement 1996 

HSOA employees of 
Wanneroo Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG103/96 23/5/96 76 3584 

Hospital Salaried Officers Warburton Range 
Hospital Enterprise Bargaining Agreement 1996 

HSOA employees of 
Warburton Range Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG104/96 23/5/96 76 3594 

Hospital Salaried Officers – Western Australian 
Government Health Industry Enterprise Bargaining 
Framework Agreement 1996 

HSOA employees of Health 
Services 

11 Apr., 1996 - 31 Dec., 1997 PSAAG116/96 22/5/96 76 3615 

Hospital Salaried Officers West Kambalda Nursing 
Post Enterprise Bargaining Agreement 1996 

HSOA employees of West 
Kambalda Nursing Post 

23 May, 1996 - 31 Dec., 1997 PSAAG106/96 23/5/96 76 3904 

Hospital Salaried Officers Wooroloo District 
Hospital Enterprise Bargaining Agreement 1996 

HSOA employees of 
Wooroloo District Hospital 

23 May, 1996 - 31 Dec., 1997 PSAAG111/96 23/5/96 76 3957 

Hospital Salaried Officers Yalgoo Health Services 
Enterprise Agreement 1999.  (Replaces and Cancels 
previous HSO Yalgoo … Agreement No. 
PSAAG86/98.  For prior details, see Vol. 79, Part 2) 

Whole of State 19 May, 2000 – 1 Dec., 2001 PSAAG47/00 19/5/00 80 2603 

Hostel Supervisory Staff Agreement 1980 Government Officers 
employed by the Country 
High School Hostels 
Authority 

1 Feb., 1980 - 31 Jan., 1983 AG15/1980 28/11/80 61 138 

Introduction of Social Trainer Level 2 Industrial 
Agreement 2006 

Whole of State 10 Mar., 2006 – 31 Dec., 2007 PSAAG1/06 10/3/06 Unpublished 
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9 Sept., 1993 - 8 Sept., 1994 PSAAG2/93 20/9/93 73 2684 Job Skills Trainee Agreement Whole of State 
No. 3/2006 (Department of 
  Family and Children’s  
  Services and Others ceased to  
  be party to the Agreement) … 17/1/06 86 79 

Kimberley College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces previous Kimberley College … 
Agreement 2000 No. PSAAG74/00.  For prior 
details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG60/02 22/1/03 Unpublished 

Landcorp Enterprise Agreement 2000.  (Cancels 
and Replaces previous Landcorp … Agreement 
1998 No. PSAAG89/99.  For prior details, see Vol. 
80, Part 2) 

Whole of State 7 Dec., 2000 – 6 Dec., 2002 PSAAG65/00 7/12/00 81 135 

Legal Aid Commission of Western Australia 
Agency Specific Agreement 2005.  (Replaces 
previous Legal Aid … Agreement 2002 No. 
PSAAG67/02.  For prior details, see Vol. 84, Part 2) 

Whole of State 7 Apr., 2005 - 31 Dec., 2006 PSAAG7/05 7/4/05 Unpublished 

Legal Aid Commission of Western Australia In-
House Practice Solicitors’ Enterprise Agreement 
1999.  (Replaces previous Legal Aid … Agreement 
No. PSAAG4/96.  For prior details, see Vol. 79, 
Part 2) 

Whole of State 7 Dec., 1999 – 6 Dec., 2001 PSG AG42/99 10/12/99 80 123 

Library and Information of Western Australia 
(LISWA)Enterprise Bargaining Agreement 1996 

Library Board of Western 
Australia 

28 May, 1996 - 28 Sept., 1997 PSAAG2/96 28/5/96 76 1881 

Lotterywest Agency Specific Agreement 2005.  
(Replaces Lotteries Commission … Agreement No. 
PSAAG14/03.  For prior details, see Vol. 84, Part 2) 

Whole of State 13 May, 2005 – 31 Dec., 2006 PSAAG10/05 13/05/05 Unpublished 

Main Roads APEA Enterprise Bargaining 
Agreement 2010.  (This agreement substitutes 
previous Main Roads APEA … Agreement 2007 
No. PSGAG10/07.  For prior details see Vol. 90, 
Part 1) 

Employees of Main Roads 
who are eligible to be 
members of the APEA 
Organisation of Employees 

28 June, 2010 – 4 Feb., 2012 PSAAG4/10 28/6/10 Unpublished 

Main Roads CSA Enterprise Bargaining Agreement 
2010.  (This agreement substitutes previous Main 
Roads CSA … Agreement 2007 No. PSGAG12/07.  
For prior details see Vol. 90, Part 1) 

Employees of Main Roads 
who are members of or 
eligible to be members of the 
Union, with the exception of 
those covered by the Main 
Roads APEA Enterprise 
Bargaining Agreement 2010 

28 June, 2010 – 4 Feb., 2012 PSAAG3/10 28/6/10 Unpublished 

Main Roads Western Australia – CSA Salary 
Packaging Agreement 1999 

Whole of State 28 May, 1999 – 27 May, 2000 PSAAG23/99 28/5/99 79 1970 

Mental Health Services - Australia – CSA Medical 
Officers and Trainee Psychiatrists – Conditions 
relating to Hours of Duty, Recall and Payment for 
Excess Hours of Rostered Duty 

Medical Officers, Level 1 and 
Trainee Psychiatrists 
employed by Mental Health 
Services participating in 
rostered hours system in 
hospitals 

6 Feb., 1978 - 5 Feb., 1981 12/1978 21/6/78 58 1045 

Metrobus Salaried Officers Enterprise Bargaining 
Agreement 1995 

Metropolitan (Perth) 
Passenger Transport Trust, 
Metrobus 

17 Dec., 1995 - 17 Dec., 1996 PSAAG 9/1995 17/1/96 76 686 

Metrobus Salaried Officers Closedown Enterprise 
Bargaining Agreement 

Salaried Officers at 
Metropolitan (Perth) 
Passenger Transport Trust 

30 Nov., 1997 - 18 July, 1998 PSAAG20/97 9/12/97 77 151 

Metropolitan Cemeteries Board Agency Specific 
Agreement 2007.  (Replaces previous Metropolitan 
Cemeteries … Agreement 2005 No. PSAAG18/05.  
For prior details, see Vol. 87, Part 2) 

Whole of State 11 Jan., 2008 – 31 Dec., 2009 PSAAG17/07 11/01/08 Unpublished 

Midland College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces previous Midland College … 
Agreement 2000 No. PSAAG77/00) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG52/02 14/1/03 Unpublished 

Ministry for Culture and the Arts - Art Gallery of 
Western Australia Enterprise Bargaining Agreement 
1996 

Whole of State 1 July., 1997 - 6 Dec., 1997 
No. P13/2010 (The Director 
  General, Department of 
  Culture and the Arts ceased to 
  be a party to the Agreement) 

PSAAG5/97 
 
 
… 

22/8/97 
 
 
29/03/10 

77 
 
 
90 

2250 
 
 
270 

Ministry for Culture and the Arts, LISWA Service 
Division Enterprise Bargaining Agreement 1997 

Whole of State 1 July., 1997 - 16 Nov., 1997 
No. P15/2010 (The Director 
  General, Department of 
  Culture and the Arts ceased to 
  be a party to the Agreement) 

PSGAG6/97 
 
 
… 

22/8/97 
 
 
29/03/10 

77 
 
 
90 

2270 
 
 
271 

Ministry for Culture and the Arts (Perth Theatre 
Trust) Enterprise Bargaining Agreement 1997 

Whole of State 1 July., 1997 - 31 July., 1998 
No. P11/2010 (The Director 
  General, Department of 
  Culture and the Arts ceased to 
  be a party to the Agreement) 

PSGAG4/97 
 
 
… 

22/8/97 
 
 
29/03/10 

77 
 
 
90 

2284 
 
 
271 
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Ministry for Culture and the Arts, Arts WA 
Division (Enterprise Bargaining) Agreement 

Whole of State 22 Aug., 1997 - 31 Dec., 1997 
No. P12/2010 (The Director 
  General, Department of 
  Culture and the Arts ceased to 
  be a party to the Agreement) 

PSAAG6/97 
 
 
… 

22/8/97 
 
 
29/03/10 

77 
 
 
90 

2258 
 
 
270 

Ministry for Culture and the Arts (Western 
Australian Museum Division) Enterprise Bargaining 
Agreement 

Whole of State 1 July., 1997 - 30 Sept., 1997 
No. P14/2010 (The Director 
  General, Department of 
  Culture and the Arts ceased to 
  be a party to the Agreement) 

PSGAG5/97 
 
 
… 

22/8/97 
 
 
29/03/10 

77 
 
 
90 

2294 
 
 
271 

Ministry of Justice Enterprise Agreement 2000.  
(Replaced in part by the Department of Justice 
Groupworkers General Agreement 2002 No. 
PSAAG45/2002). 

Whole of State 1 Feb., 2001 - 28 Feb., 2003 PSAAG 2/01 01/02/01 81 520 

Ministry of the Premier & Cabinet, Enterprise 
Bargaining Agreement 1998.  (Replaces Office of 
State Administration 1996 EBA, the Public Sector 
Management office and the Ministry of the Premier 
and Cabinet Government Media Office EBA 1996.  
(See Vol.78, Part 1) 

Whole of State 4 Aug, 1998 – 3 Aug., 2000 PSAAG90/98 4/8/98 78 3234 

Ministry of the Premier and Cabinet, Public Sector 
Management Office Enterprise Bargaining 
Agreement 1996 

Whole of State 31 Oct., 1996 - 1 Apr., 1997 PSAAG160/96 5/11/96 76 4615 

Ministry of the Premier and Cabinet, Office of State 
Administration Enterprise Bargaining Agreement 
1996 

Ministry of the Premier and 
Cabinet, Office of State 
Administration 

28 June, 1996 - 28 June, 1997 PSAAG142/96 12/8/96 76 3660 

Ministry of the Premier and Cabinet, Government 
Property Office Enterprise Bargaining Agreement 
1996 

Whole of State 11 Sept., 1996 - 10 Sept., 1997 PSAAG141/96 11/9/96 76 4200 

National Trust of Australia (WA) Enterprise 
Agreement 1996 – The 

National Trust of Australia 
(WA) 

14 May, 1996  - 14 May, 1997 PSAAG118/96 30/5/96 76 1897 

Nurses Board of Western Australia Enterprise 
Agreement 1998.  (Replaces PSAAG151/96) 

Whole of State 4 March, 1999 – 3 May, 2001 PSAAG8/99 4/3/99 79 781 

Office of the Auditor General Agency Specific 
Agreement 2009.  (Replaces previous Office of the 
Auditor General … Agreement 2007 No. 
PSAAG13/07. For prior details, see Vol. 89, Part 1) 

Whole of State 20 Aug., 2009 - 31 Dec., 2011 PSAAG8/09 20/7/09 Unpublished 

Office of Multicultural Interests’ Enterprise 
Agreement 1998 

Whole of State 21 May, 1998 - 20 May, 2000 PSAAG57/98 21/5/98 78 2274 

Office of Water Regulation Enterprise Bargaining 
Agreement 2000.  (Replaces previous Office of 
Water … Agreement No. PSAAG52/98.  For prior 
details, see Vol. 80, Part 1) 

Office of Water Regulation 25 July, 2000 – 24 July, 2002 PSAAG54/00 25/7/00 80 3245 

Painters’ Registration Board Enterprise Agreement 
1998.  (Replaces PSAAG146/96) 

Whole of State. 4 Aug., 1998 – 4 Aug., 2000 PSAAG92/98 4/9/98 78 3695 

Parliamentary Employees General Agreement 2008.  
(Replaces previous Parliamentary Employees … 
Agreement 2006 No. PSAAG1/07.  For prior 
details, see Vol. 88, Part 2) 

Whole of State 9 Dec., 2008 – 1 Apr., 2011 PSAAG19/08 9/12/08 Unpublished 

Path Centre Enterprise Agreement Board of Management of Path 
Centre 

15 Nov., 1995 - 1 June, 1996 PSAAG2(A)/95 15/11/95 75 3308 

Perth Dental Hospital and Community Dental 
Services Enterprise Bargaining Agreement 1999.  
(Replaces & Cancels Health Department … 
Agreement 1996 No. PSAAG131/96 and HSO, 
Perth Dental Hospital … Agreement No. 
PSAAG23/97) 

Metropolitan Health Service 
Board 

8 Sept., 1999 – 7 Sept., 2001 PSAAG28/99 8/9/99 79 2941 

Perth Theatre Trust (Enterprise Bargaining) 
Agreement 1996 

Perth Theatre Trust 1 Aug., 1996 - 1 Aug., 1998 PSG AG13/96 23/8/96 76 3681 

Perth Zoo Enterprise Bargaining Agreement 1999.  
(Replaces Zoological Gardens Enterprise 
Bargaining Agreement1996 PSAAG154/96) 

Whole of State 9 Apr., 1999 – 8 Apr., 20001 PSAAG12/99 9/4/99 79 1112 

Public Service General Agreement 2008.  (Replaces 
previous Public Service General Agreement 2006 
No. PSAAG7/06.  For prior details, see Vol. 86, 
Part 1) 

Public Service Officers and 
executive employees 
employed in the Public 
Service under Part 3 or Part 8, 
Section 100 of the Public 
Sector Management Act 1994 

2 Sept., 2008 – 1 Apr., 2011 PSAAG10/08 2/9/08 Unpublished 

Public Service Professional Division (Mining 
Engineers and Inspectors of Mines ) Salaries 
Agreement, 1968 

Government Officers 
employed as Mining 
Engineers and Inspectors of 
Mines, Mines Department and 
Professional Division under 
and within the meaning of the 
PSA Act, 1904-1967 

8 April, 1968 - 7 April, 1971 38/1968 22/10/68 48 718 

Regional Duty Officers Agreement – Western 
Australian Bush Fire Board 

WA Bush Fires Board 25 Nov., 1994 - 24 Nov., 1995 PSAAG3/1994 7/12/94 75 117 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued 
 

Title Area 
Governed 

Date of 
Operation 

No. of 
Agreement 

Date 
Delivered 

Reference 
Vol. Page 

 

 
*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements are 

available for viewing in Registry. 

(146) 

 

Rottnest Island Authority Agency Specific 
Agreement 2007.  (This agreement substitutes and 
replaces the Rottnest Island Authority … 
Agreement 2005 No. PSAAG24/05.  For prior 
details, see Vol. 87, Part 1) 

Whole of State 22 June, 2007 - 31 Dec., 2008 PSAAG6/07 22/6/07 Unpublished 

SGIC Enterprise Bargaining Agreement 1995 State Government Insurance 
Commission 

31 Jan., 1996 - 31 Dec., 1996 PSAAG11/1995 25/3/96 76 1009 

Small Business Development Corporation 
Enterprise Bargaining Agreement 2000-2002.  
(Replaces and Cancels previous Small Business 
Development … Agreements No. PSAAG134/96 & 
No. PSAAG34/98.  For prior details, see Vol. 80, 
Part 1) 

Whole of State 30 June, 2000 – 31 May, 2002 PSAAG51/00 30/6/00 80 3015 

Social Trainers General Agreement 2008.  
(Replaces Social Trainers … Agreement 2006 No. 
PSAAG15/06.  For prior details, see Vol. 89, Part 1) 

Employees who are members 
of or eligible to be members 
of the union engaged by the 
employer to perform work 
covered by the award 

23 July, 2009 – 1 April, 2011 PSAAG4/09 29/7/09 Unpublished 

South East Metropolitan College of TAFE Public 
Service and Government Officers’ Agency Specific 
Agreement 2003.  (Replaces previous South East 
Metropolitan … Agreement No. PSAAG71/00.  For 
prior details, see Vol.82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG54/02 14/1/03 Unpublished 

South Metropolitan College of TAFE Public 
Service and Government Officers’ Enterprise 
Agreement 1998.  (Replaces WA Department of 
Training Public Service … Agreement 1996 No. 
PSAAG 150/96.  See Vol.78, Part 1) 

South Metropolitan College 
of TAFE 

20 Jan., 1998 - 30 June, 2000 PSAAG7/98 21/1/98 78 1334 

South West Regional College of TAFE Public 
Service and Government Officers’ Agency Specific 
Agreement 2003.  (Replaces previous South West 
Regional College … Agreement No. PSAAG76/00.  
For prior details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG51/02 14/1/03 Unpublished 

3 Sept., 1997 - 2 Sept., 1999 PSAAG8/97 4/9/97 77 2346 
Amended -     

Technical Officer - Agricultural Instruction Staff 
Agreement 1997 

Whole of State 

Order No. P2/99 (S. 46 –  
  Interpretation of Agreement) … 2/12/99 80 189 

Water Corporation Redeployment Retraining and 
Redundancy Agreement 1996 No. PSAAG13/1995 

Whole of State 1 Jan., 1996 - 1 July, 1998 PSAAG13/1995 29/8/96 76 3697 

West Coast College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces North Metropolitan College of 
TAFE … Agreement 2000 No. PSAAG72/00.  For 
prior details, see Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG59/02 14/1/03 Unpublished 

Western Australian Centre for Pathology and 
Medical Research (PathCentre) Enterprise 
Agreement 1996 

Western Australian Centre for 
Pathology and Medical 
Research (PathCentre) 

5 Dec., 1996 - 4 Dec., 1998 PSAAG165/96 17/12/96 77 184 

Western Australian Centre For Pathology and 
Medical Research (PathCentre) Enterprise 
Agreement - 1999 

Western Australian Centre for 
Pathology and Medical 
Research (PathCentre) 

19 Oct., 1999 – 30 June, 2001 PSAAG37/99 19/10/99 79 3377 

Western Australian Coastal Shipping Commission 
Retirement Age Agreement 1985 

Government Officers 
employed by the Coastal 
Shipping Commission in an 
administrative, Clerical or 
general capacity 

1 July, 1984 - 30 June, 1985 AG1/1985 15/2/85 65 363 

Western Australian Fire Brigades Board 
Communications Systems Officers Salaries 
Allowances and Conditions of Service Agreement, 
1985 

All Government Officers 
employed by the Western 
Australian Fire Brigades 
Board as Communications 
Systems Officers 

20 Dec., 1985 - 20 Dec., 1988 PSAAG6/1985  20/12/85 66 152   

Western Australian Industrial Relations 
Commission (Associates to Members of the 
Commission) Enterprise Bargaining Agreement 
1998.  (Replaces PSAAG161/96. See Vol. 78, Part 
1) 

Whole of State 18 Nov., 1998 – 17 Nov., 2000 PSAAG101/98 18/11/98 78 4834 

Western Australian Institute of Technology 
Overtime Agreement 1973 

Government Officers 
employed in a permanent and 
temporary capacity by 
Council of WAIT 

3 May, 1973 - 2 May, 1976 15/1973 19/9/73 53 1354 

Western Australian Meat Marketing Corporation 
Enterprise Agreement 1996 

Western Australian Meat 
Marketing Corporation 

31 July, 1996 - 30 Dec., 1997 PSAAG147/96 8/8/96 76 3719 

Western Australian Mint (GOSAC) Agreement 
2004.  (Replaces previous Western Australian Mint 
… Agreement No. PSGAG38/03.  For prior details, 
see Vol. 84, Part 1) 

Western Australian Mint 6 Oct, 2004 – 31 Dec., 2005 PSAAG14/04 7/10/04 Unpublished 

Western Australian Museum Enterprise Agreement 
1996 

Chief Executive Officer of the 
Western Australian Museum 

30 Aug., 1996 - 30 Sept., 1997 PSG AG14/96 16/9/96 76 4091 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued 
 

Title Area 
Governed 

Date of 
Operation 

No. of 
Agreement 

Date 
Delivered 

Reference 
Vol. Page 

 

 
*Note:-  As of 1st August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements are 

available for viewing in Registry. 

(147) 

 

Western Australia Police Agency Specific 
Agreement 2010.  (Replaces previous Western 
Australia Police … Agreement 2005 No. PSA 
AG25/05 and Western Australia Police … 
Agreement 2007 No. PSA AG1/08 

Whole of State 3 Sept., 2010 – 31 Dec., 2011 PSAAG6/10 3/9/10 Unpublished 

Western Australia Police Industrial Agreement 
2009.  (Replaces Western Australia Police 
Industrial Agreement 2006 No. PSAAG20/06; 
Western Australia Police Detective OIC Agreement 
2008 No. PSAAG6/08 and the Western Australia 
Police Internal Affairs Covert Services Agreement 
2007 No. PSAAG2/07.  For prior details, see Vol. 
89, Part 1) 

Whole of State 11 Aug., 2009 – 30 June, 2011 PSAAG7/09 13/8/09 Unpublished 

Western Australia Police Service Agency Specific 
Agreement 2003.  (Replaces previous WA Police … 
Agreement No. PSAAG61/00.  For prior details, see 
Vol. 82, Part 2) 

Whole of State 1 Jan., 2003 – 31 Mar., 2004 PSAAG21/03 2/04/03 Unpublished 

Western Australia Police Service Operation Tamar 
Allowance Agreement 2004 

Members of the WA Police 
Force appointed under s7 of 
the Police Act 1892 assigned 
to the Operation Tamar 

Duration of the Operation 
Tamar - 30 January 2005 

PSAAG23/04 15/12/04 Unpublished 

Western Australian Public Service Traineeship 
Agreement 

All Public Service trainees 
undertaking traineeships as 
part of the Australian 
Traineeship System, 
excluding Traineeships 
offered by the Public Service 
Board of Western Australia 
under the Public Services Act 
1979-1982 

18 May, 1987 - 18 May, 1988 PSAAG1/88 29/3/88 68 1044 

Western Australian State Emergency Service 
Enterprise Agreement 1996 

Western Australian State 
Emergency Service 

6 June, 1996 - 6 Oct., 1997 PSAAG124/96 6/6/96 76 1964 

Western Australian Tourism Commission 
Enterprise Bargaining Agreement 1999.  (Replaces 
PSAAG10/96) 

Western Australian Tourism 
Commission 

30 Apr., 1999 – 29 Apr., 2002 PSG AG17/99 30/4/99 79 1686 

Western Potatoes Enterprise Agreement of 2000.  
(Replaces and Cancels previous Western Potatoes 
… Agreement No. PSAAG 156/96.  For prior 
details, see Vol. 80, Part 1) 

Western Potatoes 22 Sept., 2000 - 21 Sept., 2002 PSAAG59/00 22/9/00 80 4813 

West Pilbara College of TAFE Public Service and 
Government Officers’ Agency Specific Agreement 
2003.  (Replaces Karratha College … Agreement 
2000 No. PSAAG73/00. For prior details, see Vol. 
82, Part 2) 

Whole of State 1 Jan., 2003 - 31 Dec., 2004 PSAAG50/02 14/1/03 Unpublished 

Work Camps Industrial Agreements Public Service Employees at 
Work Camps within the 
Ministry of Justice 

2 Jan., 1995 - 1 July, 1995 PSAAG4/1994 6/2/95 75 397 

Zoological Gardens Board Administrative, Clerical 
and Professional Officers Salaries, Allowances and 
Conditions Agreement, 1984.  (Replaced by Public 
Authorities Salaries Award 1986, insofar as Clause 
4 – Salaries and Salary Ranges; Clause 5 - Annual 
Increments; and Clause 9 - Contract of Service are 
concerned)  

Government Officers 
employed by the Board in 
administrative, clerical or 
professional capacity 

18 Dec., 1981 - 17 Dec., 1984 5/1984 6/3/84 64 622 

 
 
 
 
 
 
 
 
 

 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

 

(148) 

APPENDIX IX 
 

INDUSTRIAL RELATIONS ACT 1979 - AWARDS 
AFFECTED BY ORDERS MADE UNDER SECTIONS 23, 42I & 44 (I.R. Act 1979) 

 
Editor's Notes: (1) Also see Appendix V. and VII. 

(2) This appendix has been amended to reflect Orders that affect/impinge on awards. 
(3) For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2. 
(4) For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2. 

 
Award Title Order Number Date of Operation and Provisions Reference 

   Vol Page 
CR259/1999 & 299/1999 13/9/99 – Completion – Site Allowance for Building site at Wellington 

Street, Perth. 
 

80 
 

426 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willodale Mine-Site) - Replaces Order No. 1241/1995 
and cancels Order Nos. 300 and 728/1996. 

 
80 

 
5413 

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntley, Del Park and Jarradale 
Mine-Sites) Construction Order – Cancelled Order No. 909A/2000. 

 

81 

 

139 

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – 
Cancelled Order No. 913A/2000. 

 

81 

 

140 

606/2003 16/8/03 – 15/8/04 – Hanssen Pty Ltd/CFMEUW Industrial Agreement 
2002-2005 – Enterprise Order 

 
83 

 
3220 

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 909B/2000. 

 
83 

 
3367 

944/2003 Correcting Order Issued—Date of Operation 83 3445 

945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – Replaces 
Order No. 913B/2000. 

 
83 

 
3366 

945/2003 Correcting Order Issued— Travelling Allowance, Date of Operation 83 3444 
1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and Kwinana 

Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 944/2003. 

 
84 

 
3542 

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willowdale Mine-Site) Construction Order – Replaces 
Order No. 945/2003. 

 
84 

 
3544 

Building Trades (Construction) Award, 
1987 No. R14/1978 
 

1319/2004 Correcting Order Issued—Title 85 761 

Club Workers’ Award 1976 No. 12/1976 C263/2003 1/01/04 – 1/01/07 - Bassendean Bowling Club (Inc) Enterprise 
Bargaining Agreement 2004 

 
84 

 
3705 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willodale Mine-Site) - Replaces Order No. 1241/1995 
and cancels Order Nos. 300 and 728/1996. 

 
 

80 

 
 

5413 

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntley, Del Park and Jarradale 
Mine-Sites) Construction Order – Cancelled Order 909A/2000. 

 
81 

 
139 

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – 
Cancelled Order 913A/2000. 

 
81 

 
140 

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 909B/2000 

 
83 

 
3367 

944/2003 Correcting Order Issued—Date of Operation 83 3445 
945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup Alumina 

Refinery and the Willowdale Mine-Site) Construction Order – Replaces 
Order No. 913B/2000. 

 
83 

 
3366 

945/2003 Correcting Order Issued—Travelling Allowance, Date of Operation 83 3444 

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 944/2003. 

 
84 

 
3542 

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willowdale Mine-Site) Construction Order – Replaces 
Order No. 945/2003. 

 
 

84 

 
 

3544 

Electrical Contracting Industry Award, 
No. R22/1978 

 

1319/2004 Correcting Order Issued—Title 85 761 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willodale Mine-Site) - Replaces Order No. 1241/1995 
and cancels Order Nos. 300 and 728/1996. 

 

80 

 

5413 

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntley, Del Park and Jarradale 
Mine-Sites) Construction Order – Cancelled Order No. 909A/2000. 

 
81 

 
139 

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – 
Cancelled Order No. 913A/2000. 

 

81 

 

140 

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 909B/2000. 

 

83 

 

3367 

Engine Drivers’ (Building and Steel 
Construction) Award No. 20/1973 
 

944/2003 Correcting Order Issued—Date of Operation 83 3445 
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945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – Replaces 
Order No. 913B/2000. 

 

83 

 

3366 

945/2003 Correcting Order Issued—Travelling Allowance, Date of Operation 83 3444 
1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and Kwinana 

Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 944/2003. 

 

84 

 

3542 

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willowdale Mine-Site) Construction Order – Replaces 
Order No. 945/2003. 

 

84 

 

3544 

Engine Drivers’ (Building and Steel 
Construction) Award No. 20/1973 
—continued 

1319/2004 Correcting Order Issued—Title 85 761 

699/2004 08/7/2004 – 31/12/2005 – Public Transport Authority Railcar Drivers 
(Transperth Train Operations) Enterprise Order 2004. 
(This Order has been substituted by the Public Transport Authority 
Railcar Drivers (Transperth Train Operations) Enterprise Agreement 
2006 No. AG31/2006.  For details of Agreement, see Appendix XI) 

 
84 

 
2406 

Government Railways Locomotive 
Enginemen’s Award 1973-1990 
No. 13 of 1973 

744/2004 08/7/2004 – 31/12/2005 – Public Transport Authority Railcar Drivers 
(Transwa) Enterprise Order 2004 

 
84 

 
2406 

C64/2000 Consent Order – Period of Operation—Kirin Australia (Fitters') 
Enterprise Agreement 2000 

 
82 

 
3068 

Malting Industry Award 

C64/2000 20/4/01 – 11/8/01 - Kirin Australia (Fitters') Enterprise Agreement 
2000 

 
84 

 
1466 

CR37/2000 16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-2000 
Transfer/Redundancy Order. 

 
80 

 
1979 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup Alumina 
Refinery and Willodale Mine-Site) - Replaces Order No. 1241/1995 
and cancels Order Nos. 300 and 728/1996. 

 
80 

 
5413 

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntley, Del Park and Jarradale 
Mine-Sites) Construction Order – Cancels Order No. 909A/2000. 

 

81 

 

139 

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – Cancels 
Order No. 913A/2000. 

 

81 

 

140 

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 909B/2000. 

 

83 

 

3367 

944/2003 Correcting Order Issued—Date of Operation 83 3445 

945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup Alumina 
Refinery and the Willowdale Mine-Site) Construction Order – Replaces 
Order No. 913B/2000 

 

83 

 

3366 

945/2003 Correcting Order Issued—Travelling Allowance, Date of Operation 83 3444 

1365/2003 8/6/2004 – 7/6/2004 – Metal Trades Melville Motors (Dealership) 
Order 2004 

84 2395, 
2402 

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jarradale Mine-
Sites) Construction Order – Replaces Order No. 944/2003. 

 

84 

 

3542 
1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup Alumina 

Refinery and Willowdale Mine-Site) Construction Order – Replaces 
Order No. 945/2003. 

 
84 

 
3544 

A9/2004 1/03/05 - Kemerton Silica Sand Redundancy Award 2004 85 995 

1319/2004 Correcting Order Issued—Title 85 761 

Metal Trades (General) Award 1966, No. 
13/1965 
 

895/2005 21/10/05 - 20/10/06 – Millennium Inorganic Chemicals Limited 
Instrument Electrical Technicians Enterprise Order 2005 

 
85 

 
3877 

Metropolitan Health Service Engineering 
and Building Services Enterprise Award 
1999 

C203/2003 Employment Conditions to apply to Plant Operators engaged prior to 1 
August 2002 employed by Minister for Health 

 
83 

 
3415 

Public Transport Authority Railcar 
Drivers (Transpert Train Operations) 
Enterprise Order No. 699 of 2004 

989/2005 & 
1/2006 

Interpretation of Order 86 74 

Public Transport Authority Rail Car 
Drivers (Transperth Train Operations) 
Award 2006 No. A1/2006 

149/2010 16/3/2011 - 14/3/2013 and (11/4/2011 for the provisions in subclause 
4.1 (b) of Clause 4 – Term).  Public Transport Authority (Transperth 
Train Operations Rail Car Drivers) Enterprise Order 2011 

91 694, 
730 

1050/2000 1/8/2000 - Section 50 – Location Allowances – Replaces and rescinds 
General Order No. 690/1999. 

 
80 

 
3153 

722/2000 5/12/00 – Security Officers (North West Shelf Project) Order No. 
722/2000 – Replaces Security Officers (North West Shelf Project) No. 
860/1999. 

 
80 

 
5427 

718/2001 01/07/01 - General Order (Section 50 – Location Allowances - 
Replaces and rescinds General Order No. 1050/2000 

 
81 

 
1559 

Security Officers No. A25/1981 

686/2002 01/07/02 - Section 50 – Location Allowances – Replaces and rescinds 
General Order No. 718/2001 

 
82 

 
1185 
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Award Title Order Number Date of Operation and Provisions Reference 

   Vol Page 

570/2003 01/07/03 – General Order (Section 50 – Location Allowances – 
Replaces and rescinds General Order No. 686/2002 

 
83 

 
1657 

696/2004 01/07/04 - General Order (Section 50 – Location Allowances -  
Replaces and rescinds General Order No. 570/2003) 

 
84 

 
2145 

458/2005 01/07/05 - General Order (Section 50 – Location Allowances -  
Replaces and rescinds General Order No. 696/2004) 

 
85 

 
1893 

Security Officers No. A25/1981—
continued 

59/2006 01/07/06 - General Order (Section 50 – Location Allowances -  
Replaces and rescinds General Order No. 458/2005) 

 
86 

 
1471 

722/2000 5/12/00 – Security Officers (North West Shelf Project) Order No. 
722/2000 – Replaces Security Officers (North West Shelf Project) No. 
860/1999. 

 
 

80 

 
 

5427 
718/2001 01/07/01 - Section 50 – Location Allowances - Replaces and rescinds 

General Order No. 1050/2000 
 

81 
 

1559 

686/2002 01/07/02 - Section 50 – Location Allowances – Replaces and rescinds 
General Order No. 718/2001 

 
82 

 
1185 

570/2003 01/07/2003 - Section 50 – Location Allowances – Replaces and 
rescinds General Order No. 686/2002 

 
83 

 
1657 

Security Officers (North West Shelf) 
Order No. 722/2000 

696/2004 01/07/04 - General Order (Section 50 – Location Allowances -  
Replaces and rescinds General Order No. 570/2003) 

 
84 

 
2145 

Vehicle Builder Award 1971 No. 9 of 
1971 

958/2004 28/5/2004 – 27/5/2006 – Metal Trades Melville Motors (Smash 
Repairs) Order 2004  

 
84 

 
2395 

 

 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
 

 

(151) 

APPENDIX X 
 

INDUSTRIAL RELATIONS ACT - AGREEMENTS AFFECTED BY ORDERS MADE 
UNDER SECTION 1081 

(I.A. Act 1912), Section 44, 45 (I.A Act 1979) and 
Section 44 (I.R.Act 1979) 

 
Editor's Note: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979. 

(2) $ = Public Service Arbitrator Agreement. 
(3) This appendix has been amended to reflect Orders that affect/impinge on agreements. 
(4) For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2. 
(5) For references to registered agreements in force, refer to Appendix VI and VIII. 

 
Industry or Calling Order Number Date of Operation and Provisions Reference 

   Vol Page 
C612/1991 12/3/91 - Pending determination of No. 1724/1988 - Rates of 

Pay to apply to Instrument Maker - Special Class 
 

72 
 

1650 
Brewery Craftsmen Agreement No. 
C368A/1979 
 C612/1991 21/10/92 - Order No. C 612/1991 discontinued 72 2623 

 
Brewery Craftsmen No.37/1972 - 
(Replaced by Agreement No. 
C368A/1979) 

(S1081) CR385/1977 (Disability allowance for Workers at Canning Vale) 56 62 

(S1081) C345/1974 1/2/75 - Rates of Pay, Annual Leave 55 240 Clerks (Building Societies - 
Administrative and Clerical 
Officers) No. 13/1974 
 

CR541/1980 11/6/81 - Order varied by Appeal to Full Bench No. 150/1981 61 1055 

C.R.R.I.A. Iron Ore Production and 
Processing Industrial Agreement 
No. 10/1979 

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No. 
604/1995 replaces Order No. 1676/1993 

 
75 

 
2626 

Deckhands (Port Hedland) 
Agreement No. 27/1978 

C680/1988 2/6/1988 - Second Tier Wage increase for Employees of Elder 
Prince Marine Services Pty. Ltd 
 

68 1508 

Direct Engineering Services (North 
West Air Conditioning) Enterprise 
Bargaining Agreement No. 
AG146/1995 
 

C48A/1996 21/8/95 - 20/8/97 - Direct Engineering Services (North West 
Air Conditioning Housing Assistance Interpretation 
Agreement No. C48A/1996 

 
 

76 

 
 

1199 

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603 Dredging - Cockburn Cement 
(AWU) No. 22/1971 Appl. No. 880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6 

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603 Dredging - Merchant Service Guild 
- Cockburn Cement No. 29/1972 Appl. No.880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6 
FAL and SDA Enterprise 
Agreement 1993 No. AG40/1993 

C529/1993 15/12/93 - Order re cessation of industrial action and 
formalisation of disciplinary matters 

 
74 

 
130 

(S1081) CR12/1979 Special Payment for gas fitter Class I and rate of pay for gas 
fitter's assistant 

 
59 

 
687 

(S44) CR129/1983 4/7/83 - Implementation of 38 hour week 63 1506 

Gas Workers (S.E.C.) No. 6/1978 

(S44) No.382/1983 22/8/83 - Definitions 63 1837 
 

Hot Briquetted Iron Project 
Agreement 1997-98  
No. CR387/1997 
 

CR387/1997 17/9/97 – Special Payments for construction employees at the 
BHP DRI-HEB Project near Port Hedland 

 
78 

 
1068 

(S1081) CR479/1977 Allowance for E.T.U. members 58 93 
(S1081) CR175/1978 20/4/78 - Responsibility allowance for building tradesman at 

Cape Lambert and Pannawonica 
 

58 
 

907 
(S1081) CR175/1978 20/4/78 - Additional allowance for tradesmen 59 853 
(S44) C105/1981 
Memorandum of 
Agreement  

15/5/81 - Order re Fire Rescue Unit Vehicle 61 979 

(S44) CR141/1981 30/9/81 - Rates payable to shunter/observer whilst under 
tuition. 

 
61 

 
1815 

(S44) CR90/1981 5/11/81 - Wage for Apron Feeder Train Loader 61 1794 
(S44) CR325/1981 10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified cooks 

and horticultural tradesman 
 

61 
 

1299 
(S44) CR2/1982 21/8/81 - Rate of wage and provision of basic tools for 

Linesman "A" class 
 

62 
 

1025 
(S44) CR89/1981 13/11/81 - Wage rates for Townsite Serviceman 62 165 
(S44) 43/1982 3/3/82 - Order re watering and spraying to be conducted on a 

night shift 
 

62 
 
453 

Iron Ore Production and Processing 
(Cliffs Robe River) 
No. 10/1979 

(S44) 43/1982 6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled 62 1023 
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Industry or Calling Order Number Date of Operation and Provisions Reference 

   Vol Page 
(S44) CR417/1981 19/3/82 - Special rates and provisions for employees at Cape 

Lambert 
 

62 
 
757 

Order No.CR417/1981 17/5/82 - Order quashed by appeal to Full Bench No.279/1982  
62 

 
1125 

(S44) CR9/1982  29/3/82 - Additional payments 62 1035 
Order No.CR9/1982 10/6/82 - Order quashed by Appeal to Full Bench 

No.341/1982 
 

62 
 
1479 

Appeal No.341/1982 29/3/82 - Allowances for extraneous responsibilities 62 1479 
(S44) CR43B/1982 17/9/82 - Wages 62 2599 
(S44) CR517/1982 9/12/82 - Disability grouping for employees employed in the 

fabrication workshop at Pannawonica 
 

63 
 
227 

Iron Ore Production and Processing 
(Cliffs Robe River) 
No. 10/1979—continued 

634/1988 28/10/1988 - Quashing of Order No. 1613/1987 68 2667 
 

Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Industrial 
Agreement No. 28/1977 

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No. 
604/1995 replaces Order No. 1676/1993 

 
75 

 
2626 

Kirin Australia (MPO) Enterprise 
Agreement 2003-5 Variation 
AG225/03 

1378/2004 24/12/04 - Kirin Australia (MPO) Enterprise 
Agreement 2003-5 Variation Order No. 1378/04 

 
85 

 
241 

Printing (Suburban and Free 
Newspapers) Agreement  

1645/1988 23/12/88 - 23/12/89 - Community Newspapers (Printing) 
Superannuation Order for the employees of Community 
Newspapers 1985) Ltd 
 

 
 

69 

 
 
681 

Salaried Staff (Non-Academic) 
W.A.I.T. No. 17/1979 
 

(S44) CR230/1979 31/3/80 – Rates of pay for librarians 60 810 

RCR Tomlinson Ltd (Perth 
Foundry) Enterprise Agreement 
1998 No. AG253/1998 
 

CR37/2000 16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-
2000 Transfer/Redundancy Order 

80 1979 

St John Ambulance Australia 
Enterprise Agreement 1995 

C404/1996 Commencement - Completion - St John Ambulance Australia 
Memorandum of Agreement 1997 No. C404/96 

 
77 

 
2049 
 

Western Australian Police Service 
Enterprise Agreement for Public 
Service Officers 1996 No. PSA 
AG119/1996 
 

P35/1996 24/10/96 - 23/10/97 - Conditions for Shift Workers in the 
Police Computing and Information Management Branch – 
Operations Section 

 
 

76 

 
 
4661 

Work Camps Industrial Agreement 
No. PSA AG4/1994 

P53/1997 15/6/97 – 31/12/97 – Variation to the Ministry of Justice 
Enterprise Agreement 1995 No. PSA AG6/1995 

 
78 

 
441 
 

Zoological Gardens 
(Operations Employees) Enterprise 
Bargaining Agreement 1996 No. 
AG340/1996 

C159/1997 23/3/1997 - Performance Criteria/Competency Standards for 
the Perth Zoo Horticultural Career Structure 1997 

 
77 

 
1755 
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APPENDIX XI 
 

COAL INDUSTRY TRIBUNAL—AWARDS IN FORCE 
 

Editor’s Note  For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XI, Vol. 81, Part 2. 
 

Reference Title 
 

Area  
Governed 

Date of  
Operation 

No. of Award Date  
Delivered Vol. Page 

27 July 1956 to 26 July 1961 19/1956 27/7/56 36 379 
Amended -      
Order No. 28/1960 ... 8/2/61 41 186 
Order No. 32/1961 ... 21/6/61 41 430 
Order No. 23/1964 (Additional 
Classifications) 

... 12/6/64 44 241 

Order No. 1/1972 ... 7/3/72 52 335 
Order No. 23/1975 ... 15/10/75 55 1649 
Order No. 11/1984 ... 7/11/84 64 2204 

Colliery Managers (Long Service 
Leave) 

South West Land  
Division 

Order No. 10/1984 ... 7/11/84 64 2205 
18 Nov. 1990 to 17 Nov. 1991 14/1990 9/11/90 70 4497 
Amended -     
Order No. 6/1991 ... 27/6/91 71 2222 
Order No. 10/1991 ... 27/6/91 71 2432 
Order No. 33-35/1991 ... 25/11/91 72 646 
Order Nos. 36-39/1991 ... 24/3/92 72 1199 
Order No. 23/1991 ... 24/3/92 72 2937 
Order No. 10/1992 ... 19/5/92 72 2966 
Order No. 17/1992 ... 22/10/92 72 2966 
Order No. 5/1992 ... 4/11/92 72 2968 

Colliery Staff South West Land 
Division 

Order No. 1/1993 ... 15/4/93 73 1397 
18 Nov. 1990 to 17 Nov. 1991 16/1990 9/11/90 70 4485 
Amended -     
Order No. 11/1991 ... 27/6/91 71 2222 
Order Nos. 36-39/1991 ... 24/3/92 72 1199 
Order No. 22/1991 ... 23/3/92 72 2934 
Order No. 10/1992 ... 19/5/92 72 2966 
Order No. 17/1992 ... 22/10/92 72 2966 

Deputies South West Land 
Division 

Order No. 20/1992 ... 4/11/92 72 2952 
Deputies (Superannuation) South West Land 

Division 
1 Oct. 1987 23/1987 13/10/87 67 2158 

27 Oct. 1954 to 26 Oct. 1957 61/1954 27/10/54 34 516 
Amended -      
Order No. 7/1974 ... 31/5/74 54 979 
Order No. 8/1974 ... 31/5/74 54 980 

Engine-drivers Coal Mining Industry 
in South-West  Land 
Division.  (For 
Amendments prior to 
Order No. 7/1974, see 
Vol.54, Part 1) Order No. 5/1976 ... 24/2/76 56 310 

7 Dec. 1955 to 6 Dec. 1960      
  (Consolidated) 106/1955 7/12/55 35 912 
Amended -      
Order No. 27/1958 ... 17/12/58 38 797 
Order Nos. 2 and 3/1959 ... 24/6/59 39 311 
Order No. 43/1961 ... 2/8/61 41 110 
Order Nos. 25, 26, 28, 30 and 31/1966 ... 17/6/66 46 1002 
Order No. 38/1966 ... 14/2/69 49 162 
Order No. 8/1972 ... 7/3/72 52 645 

Engine-drivers (Long Service Leave) South West Land 
Division 

Order No. 21/1973 ... 13/4/73 53 751 
29 Sept. 1 988 29/1988 1/9/88 69 174 
Amended -      

Engineering (Griffin Coal Mining 
Company - Special Conditions of 
Employment) 

South West Land  
Division 

Order No. 31/1989 ... 28/3/90 70 1991 
Engineering (Superannuation) South West Land 

Division 
1 Oct. 1987 and 6 Oct. 1990 25/1987 12/7/88 68 345 

29 Sept. 1988 29/1988 29/9/88 69 174 
Amended -      
Order No. 8/1989 ... 14/5/89 69 2880 

Engineering  (Western Collieries Ltd 
-  Special Conditions of Employment)  

South West Land 
Division 

Order No. 31/1989 ... 28/3/90 70 1991 
5 May, 1991 - 4 May, 1992 5/1991 7/5/91 71 2210 
Amended -     
Order No. 33-35/1991 ... 25/11/91 72 646 
Order Nos. 36-39/1991 ... 24/3/92 72 1199 
Order No. 10/1992 ... 19/5/92 72 2966 
Order No. 7/1992 ... 14/7/92 72 2953 
Order No. 14/1992 ... 14/7/92 72 2953 
Order No. 3/1993 ... 16/2/94 74 1137 

Engineers Whole of State ...... 

Order No. 3/1993 ... 16/2/94 75 755 
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Reference Title 

 
Area  

Governed 
Date of  

Operation 
No. of Award Date  

Delivered Vol. Page 

9 September 1990 12/1990 5/9/90 72 2921 
Amended -     
Order No. 4/1991 ... 7/5/91 72 2965 
Order No. 19/1991 ... 20/8/91 72 2954 
Order No. 21/1991 & 2/1992 ... 19/2/92 72 2955 
Order No. 10/1992 ... 19/5/92 72 2966 
Order No. 17/1992 ... 22/10/92 72 2966 
Order No. 22/1992 ... 4/11/92 72 2967 
Order No. 4/1993 ... 15/4/93 73 1398 
Order No. 3/1993 ... 16/2/94 74 1137 

Miners Whole of State ...... 

Order No. 3/1993 ... 16/2/94 75 755 
Mining (Superannuation) South West Land 

Division 
1 Oct. 1987 23/1987 13/10/87 67 2158 
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APPENDIX XII 
 

COAL INDUSTRY TRIBUNAL—AGREEMENTS IN FORCE 
 

Editor’s Note  For all amendments, references to cancelled or replaced agreements prior to Vol. 82, see Appendix XII, Vol. 81, Part 2. 

Reference Title, Industry 
or Calling 

Area 
Governed 

Date of 
Operation 

No. of 
Agreement 

Date Delivered 
Vol. Page 

Collie District Deputies (Smelter 
Coal Supply) Industrial Relations 
Agreement 1984 
 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069, 
2072 

Colliery Staffs (Smelter Coal 
Supply) Industrial Relations 
Agreement 1984 

South-West Land 
Division 

3 Oct., 1984  3/10/84 64 2069, 
2072 

Ewington Agreement Civilworks at Ewington 
Mine 
 

24 Nov., 1995 20 of 1995 24/11/95 76 608 

Griffin Coal (Maintenance) 
Enterprise Bargaining Agreement 
2005 – 2008, The 
(Replaces previous Griffin Coal 
… Agreement 2001 – 2004, The) 
 

Griffin Coal Mining Co. 
Collie Coal Basin 

1 Oct., 2005 – 30 Sept., 2008 9 of 2005 18/11/05 86 165 

Griffin Coal Mining Limited 
Night Shift (Muja)Operations – 
Deputies Agreement 1987 
 

South-West Land Division 19 Oct., 1987 36 of 1987 18/12/87 68 350 

Griffin Coal Mining Company 
Ltd Night Shift (Muja) Operations 
– Engineers Agreement 1987 
 

South-West Land 
Division 

19 Oct., 1987 27 of 1987 18/12/87 68 358 

Griffin Coal Mining Limited Shift 
(Muja) Operations - Staff 
Agreement 1987  
 

South-West Land Division 18 Dec., 1987 35 of 1987 18/12/87 68 351 

Griffin Coal (Production) 
Enterprise Agreement 2005 – 
2008, The 
(Replaces previous Griffin Coal 
… Agreement 2001 – 2004, The, 
No. 1/2002) 
 

Griffin Coal Mining 
Company Pty Ltd in the 
Collie Coal Basin 

10 July, 2005 – 30 June, 2008 10 of 2005 18/11/05 86 179 

1 June, 2001 – 13 June, 2004 1 of 2002 12/03/02 Not For 
Publication 

Amended -    

Griffin Coal (Production) 
Enterprise Agreement 2001 – 
2004, The 
(Replaced by Griffin Coal … 
Agreement 2005 - 2008, The, No. 
10/2005) 
 

Griffin Coal Mining Co. 
Collie Basin Coal 

No. 3/2005 (Interpretation of Cl 12 of 
the Agreement) 

… 26/07/05 86 196 

Metal Trades (Smelter Coal 
Supply) Industrial Relations 
Agreement 1984 
 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069 

Miners (Smelter Coal Supply) 
Industrial Relations Agreement 
1984 
 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069, 
2070 

Wesfarmers Coal/AMWU 
Employment Agreement 
 

Wesfarmers Coal Limited 13 Dec., 1999 – 30 June, 2000 15 of 1999 20/12/99 80 294 

Wesfarmers Coal/CMIU 
Reduction of Short Term 
Absences Agreement 
 

Wesfarmers Coal Limited 1 Nov., 1999 – 31 Dec., 2000 1 of 2000 31/3/2000 80 2760 

Wesfarmers Coal/Coal Miners’ 
Union – Short Fixed Term 
Employees Agreement No. 2 
 

Wesfarmers Coal Limited 1 Jan., 2000 – 31 Dec., 2001 14 of 1999 25/11/99 80 295 

Wesfarmers Coal/Coal Miners’ 
Union -Short Fixed Term 
Employees Agreement 
 

Wesfarmers Coal Limited 20 July 1999 4 of 1999 20/7/99 79 2274 

Wesfarmers Coal/Coal Miners’ 
Union -Short Fixed Term 
Employees Agreement No. 3 
 

Wesfarmers Coal Limited 1 Nov., 2000 – 3 Mar., 2001 6 of 2000 1/11/00 80 5699 

10 Aug., 1999 - 20 Aug., 2001 6 of 1999 
… 

10/8/99 
26/9/01 

79 
81 

2677 
2562 

Amended -     

Wesfarmers Coal Limited 
(Collieries Staff Association) 
Agreement 1999-2001 
(Replaces & Cancels Western 
Collieries Ltd (Staff) Agreement 
1995 No. 6/1995 and Western 
Colleries (Staff) Agreement 1997 
No. 10/1996) 
 

Wesfarmers Coal Limited 

No. 1593/2001 (Wesfarmers Premier 
Coal Limited ceased to be party to the 
Agreement) 

 
 
… 

 
 
26/9/01 

 
 
81 

 
 
2562 

Wesfarmers Coal Limited 
Enterprise Agreement – 
Operations 1998 
(Replaces Wesfarmers Coal 
Limited Enterprise Agreement – 
Operations 1996) 
 

Wesfarmers Coal Limited 21 December 1998 2 of 1998 &  
5 of 1998 

21/12/98 79 345 
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Reference Title, Industry 

or Calling 
Area 

Governed 
Date of 

Operation 
No. of 

Agreement 
Date Delivered 

Vol. Page 
Wesfarmers Coal Limited 
(Maintenance) Enterprise 
Agreement 2001 
(Replaces Wesfarmers Coal 
Limited Enterprise Agreement – 
Maintenance – 1998-2001 No. 
4/1998) 

Wesfarmers Coal 
Limited 

14 Jan., 2001 – 10 Jan., 2004 3 of 2001 23/02/01 81 1069 

Wesfarmers Coal Limited 
(Maintenance) Progress 2000 
Agreement 
 

Wesfarmers Coal 
Limited 
 

27 Aug., 2000 - until altered, 
superseded or cancelled by the 
agreement of the two parties 

4 of 2001 23/02/01 81 1079 

Wesfarmers Premier Coal Limited 
Enterprise Agreement 
(Operations) 2004 – 2007 
(Replaces the following: 
Wesfarmers Premier Coal Limited 
Enterprise Agreement 2004-2007; 
Wesfarmers Premier Coal Limited 
(Operations) Enterprise 
Agreement 2001-2004; 
Wesfarmers Coal Limited Coal 
Miners’ Industrial Union of WA 
Competencies Agreement 2001; 
and Coal Mining Industry 
(Miners) Award 1990 as 
amended. 

Collie Coal Basin 10 Dec., 2004 – 8 Dec., 2007 10 of 2004 10/12/04 Not For 
Publication 

Western Collieries Enterprise 
Agreement 1992 

 

Whole of State 14 July 1992 11 of 1992 14/7/92 72 2934 

28 Apr., 1996 12 of 1996 16/12/96 78 552 
Amended -     

Order No. 8/1998 (Interpretation of 
Agreement 

… 13/7/98 78 3597 

Western Collieries Enterprise 
Agreement —Maintenance 

Whole of State 

No. 1346/1998 (S.41(7) – Notice of 
Retirement – Automotive, Food, 
Metals, Engineering, Printing and 
Kindred Industries Union of Workers – 
Western Australian Branch) 

… 20/8/98 78 3342 

Western Collieries Ltd Enterprise 
Agreement —Operations 
 

Whole of State 6 May 1996 11 of 1996 16/12/96 78 555 
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APPENDIX XIII 
 

RAILWAY CLASSIFICATION BOARD—AWARDS IN FORCE 
 
Editor’s Note: For all amendments, references to cancelled or replaced awards prior to Vol. 81, see Appendix XIII, Vol. 80, Part 2. 
 

Reference Title Area Governed Date of Operation No. of  
Award 

    Date 
Delivered Vol. Page 

 
Railway Officers Award 
1985 No. RCB A1/1985. 
(Cancelled by Order No. 
964/2005 dated 2/12/05 
(85WAIG4016).  For prior 
details, see Vol. 85, Part 2) 
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APPENDIX XIV 
 

Awards, Orders, or Industrial Agreements varied by Orders made under 
S.18(1)(a) of The Employment Dispute Resolution Act 2008 

 
 

As at the date of publication, no orders varying an existing award, order or industrial agreement have been made. 
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APPENDIX XV 
Organisation of Employees and Organisation of Employers registered  

under the Industrial Relations Act, 1979. 
 

As at 30 June, 2011 
 

Organisation of Employees and Employers with names of the Primary Contact and Addresses. 
 

No. of Members 
Section 71 

Declarations 
Reference 

Reg. 
No. 
I.R. 
Act Emp- 

loyers 
Emp- 
loyees 

Name of Union, Association or Organisation Primary Contact Registered Office 
Vol. Page 

255 158 0 Association of Independent Schools of 
Western Australia (Inc) 

V Gould Suite 3, 41 Walters Drive 
Herdsman Business Park 
OSBORNE PARK 6017 

  

209 0 475 Australian Institute of Marine and Power 
Engineers, Western Australian Union of 
Workers 

C Blackmore 1/169 Stock Road 
PALMYRA 6157 

  

263 0 3559 Australian Medical Association (WA) 
Incorporated 

P C Boyatzis 14 Stirling Highway 
NEDLANDS 6009 

  

107 37 0 Baking Industry Employers' Association of 
Western Australia 

R B Adams 36 Brisbane Street  
PERTH 6000 

  

194 0 2 Building Trades Association of Unions of 
Western Australia (Association of Workers) 

K N Reynolds 82 Royal Street  
EAST PERTH 6004 

  

249 0 6988 Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing and 
Allied Workers Union of Australia, 
Engineering and Electrical Division, WA 
Branch 

L McLaughlan U 24 / 257 Balcatta Road 
BALCATTA 6021 

75 2693 

270 108 0 Community Employers WA J Lawton 456 Hay Street 
PERTH  WA  6000 

  

248 10 0 Construction Contractors Association of 
Western Australia 

M Stewart 104 Grant Street 
COTTESLOE 6011 

  

137 0 102 Electrical Trades Union of Workers of 
Australia (Western Australian Goldfields' 
Sub-Branch), Kalgoorlie 

L McLaughlan C/- CEEIPU 
24/257 Balcatta Road 
BALCATTA 6021 

  

189 0 5118 Health Services Union of Western Australia 
(Union of Workers) 

D Hill 8 Coolgardie Terrace 
PERTH 6000 

  

230 0 126 Licensed Car Salesmen's Association, Union 
of Workers, of Western Australia 

No Current Official 9-11 Brewer Street 
EAST PERTH 6004 

  

22 1448 0 Master Builders' Association of Western 
Australia (Union of Employers) Perth 

M G McLean Level 4, 35-37 Havelock Street 
WEST PERTH 6005 

  

17 18 0 Master Plasterers' Association of Western 
Australia Union of Employers 

K J Spalding 8 Albert Street 
SOUTH PERTH 6151 

  

173 119 0 Meat and Allied Trades Federation of 
Australia (Western Australian Division) 
Union of Employers, Perth 

P Hopkins 61 Mugul Road 
MALAGA 6944 

  

264 0 1373 Media, Entertainment and Arts Alliance of 
Western Australia (Union of Employees) 

M R Sinclair-Jones 123 Claisebrook Road 
PERTH 6000 

90 133 

59 47 0 Metal Industries Association (Industrial 
Union of Employers) of W.A. 

No Current official 190 Hay Street 
EAST PERTH 6004 

  

237 0 9 Mining Unions Association of Employees of 
Western Australia (Iron Ore Industry) 

D Bartlam PO Box 6289 
EAST PERTH 6004 

  

254 0 137 Real Estate Salespersons Association of 
Western Australia (Inc.) 

Vacant None Specified   

269 328 0 Restaurant and Catering Industry Association 
of Employers of Western Australia Inc. 

G A Bower 301 Fitzgerald Street 
WEST PERTH 6005 

  

207 0 0 Salaried Pharmacists' Association Western 
Australian Union of Workers 

D.P Hill 8 Coolgardie Terrace 
PERTH 6000 

  

176 0 24 Sales Representatives' and Commercial 
Travellers' Guild of W.A. Industrial Union of 
Workers 

J W Bullock 5th Floor, 25 Barrack Street 
PERTH 6000 

  

215 0 2870 Seamen's Union of Australia, West 
Australian Branch 

C Cain 2nd Floor, 2-4 Kwong Alley 
NORTH FREMANTLE 6159 

67 482 

268 0 489 The Australian Maritime Officers Union - 
Western Area Union of Employees 

D Pearson 1 High Street 
FREMANTLE 6160 

83 3074 

133 0 16590 The Australian Nursing Federation, Industrial 
Union of Workers Perth 

M A Olson 260 Pier Street 
PERTH 6000 

60 1057 
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265 0 1264 The Australian Rail, Tram and Bus Industry 
Union of Employees, West Australian 
Branch 

P Woodcock 2/10 Nash Street 
PERTH 6000 

  

158 0 5519 The Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers 

S Price Level 4, 25 Barrack Street 
PERTH 6000 

61 631 

259 0 10889 The Automotive, Food, Metals, Engineering, 
Printing & Kindred Industries Union of 
Workers - Western Australian Branch 

S J McCartney 121 Royal Street 
EAST PERTH 6004 

79 3569 

9 0 109 The Boot Trade of Western Australia Union 
of Workers, Perth 

No Current Official 110 Charles Street 
PERTH 6000 

  

167 0 96 The Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western 
Australia 

R J Murphy 11/64 Bannister Road 
CANNING VALE 6155 

90 238 

246 0 15984 The Civil Service Association of Western 
Australia Incorporated 

T B Walkington Level 5, 445 Hay Street 
PERTH 6000 

73 2931 

2 0 407 The Coal Miners' Industrial Union of 
Workers of Western Australia, Collie 

G N Wood c/- Mineworkers Institute, 
75 Throssell Street 
COLLIE 6225 

73 231, 
1918 

267 0 9567 The Construction, Forestry, Mining and 
Energy Union of Workers 

K Reynolds 82 Royal Street 
EAST PERTH 6004 

  

244 0 3503 The Disabled Workers Union of Western 
Australia 

K J Trainer 78 A Collingwood Street 
OSBORNE PARK 6017 

  

226 590 0 The Electrical and Communications 
Association of Western Australia (Union of 
Employers) 

K Kutasi 22 Prowse Street 
WEST PERTH 6005 

  

53 0 65 The Federated Brick, Tile and Pottery 
Industrial Union of Australia (Union of 
Workers) Western Australian Branch 

J R Bainbridge 14 Prospect Road 
ARMADALE 6112 

  

39 0 198 The Federated Millers and Mill Employees' 
Union of Workers of Western Australia 

No Current Official 5th Floor, 25 Barrack Street 
PERTH 6000 

  

219 0 285 The Food Preservers' Union of Western 
Australia Union of Workers 

J W Bullock 5th Floor, 25 Barrack Street 
PERTH 6000 

  

164 18 0 The Footwear Repairers' Association of 
W.A. (Union of Employers) 

R.K Cann C/- Rodney K Cann & Co 
Suite 18/2nd Floor, 
25 Walters Drive 
OSBORNE PARK 6017 

  

262 0 546 The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, WA 

S Baker Level 4, 25 Barrack Street 
PERTH 6000 

  

198 0 3843 The Independent Education Union of 
Western Australia, Union of Employees 

T I Howe 143 Edward Street 
PERTH 6000 

  

131 276 0 The Master Ladies' Hairdressers' Industrial 
Union of Employers of W.A. 

J S Buckley 9th Floor, 321 Adelaide Terrace 
PERTH 6000 

  

89 222 0 The Master Painters, Decorators and 
Signwriters Association of Western Australia 
(Union of Employers) 

M Thomas 108 Caledonian Avenue 
MAYLANDS 6051 

  

200 477 0 The Master Plumbers and Gasfitters 
Association of Western Australia (Union of 
Employers) 

M Thomas 108 Caledonian Avenue 
MAYLANDS 6051 

  

10 0 712 The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers 

L McLaughlan U24/257 Balcatta Road 
BALCATTA 6021 

76 4149 

100 124 0 The Printing and Allied Trades Employers' 
Association of Western Australia (Union of 
Employers) 

P Nieuwhof C/- 113 Burswood Road 
BURSWOOD 6100 

  

60 0 21452 The Shop, Distributive and Allied 
Employees' Association of Western Australia 

J W Bullock 5th Floor, 25 Barrack Street 
PERTH 6000 

  

240 0 14392 The State School Teachers' Union of 
W.A.(Incorporated) 

T Mullen 150-152 Adelaide Terrace 
EAST PERTH 6004 

  

35 4 0 The Western Australian Branch of the 
Commonwealth Steamship Owners' 
Association, Industrial Union of Employers 
(Fremantle) 

A J Chapple 1a Pakenham Street 
FREMANTLE 6160 

  

20 0 18 The Western Australian Clothing and Allied 
Trades' Industrial Union of Workers, Perth 

J W Bullock Level 5 25 Barrack Street 
PERTH 6000 

  

183 0 26 The Western Australian Gold and Nickel 
Mines Supervisors Association Industrial 
Union of Workers 

No Current Official 18 Sturt Pea Crescent 
KAMBALDA WEST 6444 
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114 0 10017 Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

J L McGiveron Suite 302, 3rd Floor 
82 Beaufort Street 
PERTH 6000 

61 1501 

242 0 708 Union of Australian College Academics, 
Western Australian Branch, Industrial Union 
of Workers 

A D Needham Building 8, Room 435, Edith 
Cowan University, 
100 Joondalup Drive 
JOONDALUP 6027 

  

233 0 1093 United Firefighters Union of Australia West 
Australian Branch 

G Geer 21 View Street 
NORTH PERTH 6006 

73 2341 

266 0 22087 United Voice WA D Kelly 61 Thomas Street 
SUBIACO 6008 

81 398 

243 0 236 University of Western Australia Academic 
Staff Association 

W J Ford W2 Winthrop Tower M005,  
University of Western Australia 
35 Stirling Highway 
CRAWLEY 6009 

  

16 0 0 W.A. Dental Technicians' and Employees' 
Union of Workers, Perth 

D Hill 8 Coolgardie Terrace 
EAST PERTH 6004 

  

23 0 1504 West Australian Branch, Australasian Meat 
Industry Employees Union, Industrial Union 
of Workers, Perth 

G J Haynes Unit 1A, 228 Great Eastern 
Highway 
ASCOT 6104 

61 631 

63 0 332 West Australian Psychiatric Nurses' 
Association (Union of Workers) 

L.K MacLeod Suite 3, Labor Centre 
82 Beaufort Street 
PERTH 6000 

  

195 0 40 Western Australian Grain Handling Salaried 
Officers Association (Union of Workers) 

K Gray 30 Delhi Street 
WEST PERTH 6005 

  

238 500 0 Western Australian Hotels and Hospitality 
Association Incorporated (Union of 
Employers) 

B Woods 38 Parliament Place 
WEST PERTH 6005 

  

271 0 4719 Western Australian Municipal, 
Administrative, Clerical and Services Union 
of Employees 

R Bates 112 Charles Street 
WEST PERTH 6005 

91 331 

79 0 1388 Western Australian Municipal, Road Boards, 
Parks and Racecourse Employees' Union of 
Workers, Perth 

A G Johnson 112 Charles Street 
WEST PERTH 6005 

  

110 0 5626 Western Australian Police Union of Workers R Armstrong 639 Murray Street 
WEST PERTH 6005 

86 402 

129 0 2013 Western Australian Prison Officers' Union of 
Workers 

J E P  Welch 63 Railway Parade 
MT LAWLEY 6050 

  

 


