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CatchWords : Industrial Law (WA) - Appeal against order made by Commissioner - Alleged harsh, 
oppressive or unfair dismissal - Whether unfair hearing or whether the appellant was denied 
natural justice - Actual or apprehended bias - Judicial conduct - Principles considered - 
Whether the Commission erred in setting aside summonses to produce documents - 
Principles considered - Case management time limits imposed on examination in chief and 
cross-examination - Principles considered - Assessment of compensation and contractual 
benefits - Appeal dismissed.  Industrial Relations Act 1979 (WA) s 6(c), s 7, s 22B, s 23, 
s 23(1), s 23A(6), s 23A(7), s 23A(8), s 26, s 26(1), s 26(1)(a), s 26(1)(b), s 26(1)(c), 
s 27(1), s 27(1)(a), s 27(1)(ha), s 27(1)(v), s 29(1)(b), s 33(1)(a), s 33(2), s 49, s 83; 
Minimum Conditions of Employment Act 1993 (WA) s 7(c), s 17D. 

Result : Appeal dismissed 
Representation: 
Appellant : Mr A Palermo, as agent 
Respondent : Ms R Cosentino (of counsel) 
 

Reasons for Decision 
SMITH AP and BEECH CC: 
The Appeal 
1 This is an appeal instituted by an employer under s 49 of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is 

against an order made by the Commission on 13 July 2010.  The order was made following the hearing of 10 days of evidence 
and submissions in respect of two applications.  The hearing of evidence was completed in stages.  The hearing commenced 
on 31 August 2009 and was completed on 14 May 2010.  Both applications were made pursuant to s 23(1) of the Act and were 
referred to the Commission under s 29(1)(b) of the Act.  The first application was by Charles Rosenthal (the respondent) for a 
remedy in respect of his alleged harsh, oppressive or unfair dismissal from his employment with the John Palermo (the 
appellant).  The second application was also made by the respondent.  In the second application the respondent claimed he was 
owed contractual benefits being unpaid wages from 1 December 2008 to 23 December 2008.  The respondent’s claim for 
contractual benefits also encompassed a claim for accrued annual leave.  However, that part of the application was not allowed 
by the Commission as a finding was made that the entitlement to annual leave arose under the Minimum Conditions of 
Employment Act 1993 (WA) which can only be enforced by the Industrial Magistrate under s 83 of the Act, pursuant to s 7(c) 
of the Minimum Conditions of Employment Act 1993.  Consequently that part of the application, and a claim in respect of loss 
of superannuation benefits as a contractual benefit did not form part of the order made by the Commission on 13 July 2010. 

2 The order the subject of this appeal followed the publication of reasons for decision given on 6 July 2010.  The order made by 
the Commission was that the Commission hereby: 

1. Declares that the applicant was harshly and unfairly dismissed from his employment by the respondent; 
2. Declares that reinstatement is not practicable; 
3. Orders that the respondent shall pay to the applicant the amount of: 

(a) $28,362.50 gross less any taxation payable to the Commissioner of Taxation as compensation for the loss 
arising from the dismissal; and 

(b) $3,534.37 gross less any taxation payable to the Commissioner of Taxation being salary for the period I 
December 2008 to 23 December 2008. 

4. Orders that the amounts set out in Order 3 hereof are to be paid within seven days of the date hereof. 
3 The appeal is against the whole of the order. 
Background 
4 The respondent was self-employed on his family’s cattle farm as a farmer for some years and had from time to time worked as 

a casual farmhand for other farms.  He was first employed by the appellant in February 2006 as a casual farmhand for two to 
three days per week at a cattle farm called Palermo Farms which is located at two locations around and near Pinjarra.  He was 
later employed as the farm manager of Palermo Farms from 1 August 2006 on a full-time basis.  At all material times the 
respondent lived on his family’s farm which is located in the Darling Escarpment near part of Palermo Farms.   

5 The respondent commenced employment as the farm manager after the appellant’s farm manager, Victor Matthews, made the 
decision to leave the job due to his incapacity to continue to do physical work.  The job of farm manager was advertised and 
the respondent was interviewed by Mr Tony Palermo.  Mr Matthews made a recommendation that the respondent was suitable.  
Due to the respondent’s lack of experience in managing other people’s farms, it was agreed when he was engaged he would be 
paid $40,000 per annum on commencement, his salary would be reviewed after six months and after a further 12 months.  The 
respondent’s salary was increased to $52,500 after six months, but was not subsequently reviewed.   

6 The respondent’s employment was terminated on 23 December 2008 when the appellant summarily dismissed the respondent.  
The appellant claimed at the hearing at first instance that the termination was justified on two grounds.  The first ground was 
that the respondent had resigned.  The second ground was that the appellant was justified in dismissing the respondent for 
misconduct.  In her reasons for decision the acting Senior Commissioner summarised the particulars of the appellant’s answer 
to the respondent’s claim that he was harshly, oppressively and unfairly dismissed as follows: 

1. In February 2008 the applicant gave two weeks' notice, the reason being that his father had cancer and that he 
would manage the family farm; 

2. Two weeks later he advised that his father's illness was in remission and that he would stay until Christmas at the 
latest but if someone else could be found in the meantime, he would be prepared to leave earlier; 

3. By June 2008 the condition of the farm had been let go, that the applicant had not provided all the paperwork for 
the previous 12 months and cattle numbers could not be reconciled; 
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4. Repeated requests for the presentation of management documents were made to the applicant;  
5. Between June and September 2008, Mr Tony Palermo had given the applicant various warnings about 

unsatisfactory work performance, the way the farm looked and the way he was managing it;  
6. There was non-compliance by the applicant with legislative requirements regarding branding, stock numbers and 

declared weed control;  
7. Issues were raised between October and November 2008 regarding a lack of reconciliation of cattle numbers;  
8. The applicant was often at his family farm when Mr Tony Palermo called him, and was not undertaking his 

duties;  
9. There were failures to tend to his duties including the storage of hay; 
10. On 23 December 2008 the applicant was dismissed for serious misconduct being failing and refusing to attend to 

his duties, legislative requirements, animal welfare and other requirements of the cattle.  There is said to have 
been intentional and deliberate, and substantial and significant damage resulting from the applicant's alleged 
failings in his management of the farm.   

7 During the course of the hearing in May 2010 the appellant sought to raise an issue that the respondent had stolen cattle from 
the appellant’s farm.  The acting Senior Commissioner treated this attempt to put theft as an allegation for the first time as a 
particular of defence and refused to allow the application to amend.   

8 The grounds of appeal are largely in the form of a narrative.  The grounds are as follows: 
1. The history of this case and the way Commissioner Scott has conducted the hearing is appalling.  I request that 

she be dismissed, and the matter be re-heard.  She has shown continuous bias and lost total control of proceedings 
to the extent that at one stage during the hearing she saw fit to scream at the Applicant and advised him to ‘shut 
up’.  I have today ordered the rest of the transcript and I will elaborate on this and other matters once the 
transcript is in my possession. 

2. The order does not make provision for superannuation which is a deduction on the gross amount agreed to. 
3. The Commissioner has failed to strike out from the reasons any references to me carrying out a mixed business of 

chartered accounting and farming. 
4. The Commissioner has seen fit not to clarify ownership of the cattle farm.  I do not own the cattle farm. 
5. Despite many requests and a previous appeal to the Full Bench, the Commissioner saw fit not to allow me to call 

Mr and Mrs Rosenthal Senior to give evidence, despite them having been properly served and summonsed.  
Mr Rosenthal Senior had full control of my farming operations without my authority on occasions when the 
Applicant went on leave.  There was no formal handover and takeover.  Mr Rosenthal Senior is the only person 
who could verify the Applicant's statements that he was not ill despite the Applicant having previously advised 
me that Mr Rosenthal Senior was ill.  This would have an extreme bearing on the outcome of the case, not only on 
the credibility of the Applicant but also on cattle marking and missing cattle numbers.  Mr Rosenthal Senior 
would also be able to verify and confirm dates, events and what transpired in the period when the Applicant had 
resigned from his position. 

6. As a result of the above Mr Macri, who was to be my chief witness, having passed away during the course of the 
hearing, it was even more imperative, that Mr and Mrs Rosenthal Senior be called to give evidence as Mr Macri 
was the only other witness present when the Applicant resigned. 

7. Due to the way the Commissioner conducted the case, it left no time for further witnesses and for my agent and/or 
myself to give further evidence.  The comments by my agent about the fact that nothing further could be added 
was based on time management issues only.  The Commissioner saw fit as a result of losing control of the matter 
to implement strict time guidelines in order to conclude the case early as there were other cases pending to be 
heard.  Natural justice is not about timing or other cases.  Whilst timing and costs are relevant, in the interests of 
natural justice, it is not up to the Commissioner to advise any respondent on how to conduct a case.  For example, 
I stated that my agent's testimony could range from a period of 1 to 8 days.  The reason why there was such a 
range in time was based on the documentation that the Applicant stole as a servant and the way that the Applicant 
refused to answer questions, despite having been requested to do so on many occasions by the Commissioner.  If 
for instance the diaries and other records which were my property, had been produced much of the hearing time 
would not have been necessary.  By way of further example, the question of theft of cattle did not come into 
contention as until further evidence was provided I could not see how I could make an allegation of theft against 
anyone.  However, it was hoped that during the course of the hearing, the Applicant would in some way attempt 
(or be directed by the Commissioner) to produce records to reconcile stock numbers.  Mere diary entries which 
were inadequate and inconclusive are not adequate when dealing with stock values in excess of half a million 
dollars.  His continuous refusal during his evidence to produce records on stock numbers could only lead me to 
conclude that the missing stock was stolen by him. 

8. The fact is that the Applicant had resigned, changed his mind, and attempted to rectify the position.  As his 
departure time drew closer, the damage, destruction and theft were put in process. 

9. The reason for the delay in the hearing could not in any way be attributed to me, as I am not responsible for 
setting hearing dates.  Unlike the Applicant, I have a busy work schedule, and I have attempted on all situations to 
adhere to reasonable times and hearing dates. 
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10. In my view, the Commissioner has not seen fit to hear and rule in accordance with the spirit of the Industrial 
Relations Act, and has taken opportunity to side with the Applicant on every possible occasion.  The fact that the 
Applicant was represented by a legal practitioner and incurring costs is not for my concern or care, as if the 
Applicant had answered the questions put to him, the whole hearing in my view should have concluded in 3 to 5 
days maximum. 

11. The Commissioner has erred in her calculations of the 6 months by not deducting from her calculations the receipt 
of some funds by the Applicant and the valuing of time the Applicant spent working on his farm during my paid 
time.  Moonlighting was never requested for or approved.  The Applicant has carelessly and unwillingly made 
poor attempts to mitigate his losses by stating that he would not travel to work if it involved more than a certain 
time or kilometre.  Given low unemployment rates of under 4%, I find it extremely difficult that the Applicant 
could not find other work.  I now know the reason.  Working on his own farm. 

12. The Commissioner has seen fit to punish me, the employer, with total lack of care and regard, not only to 
proceedings, but events and employer rights.  

13. The Commissioner has seen fit to calculate the Applicant's loss by ending it on the last day of the hearing.  This is 
completely contrary to the spirit of the Act, and again proves the Commissioner's bias in favour of the Applicant 
and against the employer.  

14. The Commissioner has erred on many occasions, some of which were highlighted at the previous appeal before 
the Full Bench.  By way of another example, in the order, her first paragraph states ‘Having heard 
Ms R Cosentino on behalf of the applicant …’.  This is completely incorrect.  Ms Cosentino was not at the 
speaking of the minutes hearing.  It was her associate, Ms Billich [sic] was at the hearing.  If the Commissioner 
does not even know who appeared before her, what hope is there for a fair outcome. 

9 Although the grounds of appeal have been inexpertly drafted the following issues raised in the grounds of appeal are as 
follows: 

(a) Grounds 1 and 13 raise the assertion that acting Senior Commissioner Scott was biased against the appellant or 
the manner in which the hearing was presided over created a perception of bias against the appellant and/or the 
appellant was denied natural justice and/or denied a fair hearing.  Ground 12 raises an allegation that is related to 
a complaint of actual bias. 

(b) Grounds 7 and 10 raise an assertion that the case management of the applications by the imposition of time limits 
denied the appellant natural justice and/or a fair hearing. 

(c) Grounds 5 and 6 raise an argument that the acting Senior Commissioner erred in setting aside summonses to the 
parents of the respondent, Mr Laurie Rosenthal and Mrs Nadine Rosenthal. 

(d) Grounds 11 and 13 raise the question whether the acting Senior Commissioner erred when assessing the amount 
of compensation to be paid to the respondent and contractual benefits owing to the respondent. 

(e) Ground 8 raises an assertion of a finding of fact, without raising any assertion of error. 
(f) Grounds 3 and 4 relate to wrong findings of specific facts.  However, these findings are not material to the reasons 

for decision. 
(g) Ground 9 contains an assertion without raising any assertion of error. 
(h) Ground 14 does not raise any allegation of error that is not material. 

10 The orders sought by the appellant are as follows: 
1. The matter be re-heard before a senior commissioner; 
2. If a re-hearing is not awarded, the quantum of the order to the Applicant be adjusted to reflect further payments 

received by the Applicant, the lack of care of mitigation of losses, and a further reduction to account for the time 
the Applicant spent working on his own farm whilst employed by me, and post-23 December. If this is taken into 
account, the Applicant has been overpaid by some $40,000 plus. 

3. Any award for payment is less superannuation. 
4. My losses be set off. 
5. The order be struck out 

11 Ground 2 was abandoned by the appellant.  Consequently proposed order 3 is not sought by the appellant.  Nor was proposed 
order 4 pursued. 

12 Much of the evidence referred to in oral submissions made on behalf of the appellant in this appeal went to the merits of the 
respondent’s case.  The appellant’s agent argued that the acting Senior Commissioner erred in failing to find the respondent 
had resigned and/or alternatively she erred in failing to find that the respondent was justifiably dismissed for serious 
misconduct.  Notwithstanding these submissions, none of these issues are raised in any ground of appeal.  Consequently, we 
have not had regard to these submissions in these reasons. 
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Course of the Proceedings and the interlocutory orders made during the hearing 
13 The acting Senior Commissioner’s reasons for decision record that the hearing was initially listed for three days and 

commenced on Monday, 31 August 2009 and continued on Tuesday, 1 September and Wednesday, 2 September 2009.  The 
hearing was reconvened on Tuesday, 20 October and Wednesday, 21 October 2009.  During the hearing days in October 2009, 
a substantial amount of time was taken up by the parties being engaged in discussions with the Deputy Registrar in an 
unsuccessful attempt at resolution of the claims.  Due to the hearing taking a much longer time than originally anticipated, the 
acting Senior Commissioner issued orders on 21 January 2010 pursuant to s 27(1)(ha) of the Act to limit the times for the 
presentation of the parties’ cases.  After that order was made the hearing reconvened on Wednesday, 5 May 2010 and 
continued on Thursday, 6 May, Friday, 7 May, Thursday, 13 May until the evidence and submissions were concluded on 
Friday, 14 May 2010.  During the hearing days in May 2010 the order made on 21 January 2010 was varied to extend the time 
allowed for the cross-examination of the respondent. 

14 The respondent was under cross-examination for a substantial period of time.  The reasons for decision record that he was 
under cross-examination for almost all of 1 September 2009, half of the morning of 2 September 2009 and all of 20 October 
2009.  At the appellant’s request the respondent’s cross-examination was interrupted on 2 September 2009 when Mr Matthews 
gave some of his evidence on that day.  The respondent’s cross-examination continued on Wednesday, 5 May and Thursday, 
6 May 2010.  He was re-examined for a very short period of time on Friday, 7 May 2010.   

15 Prior to the commencement of the hearing the appellant issued several summonses to witnesses to produce a number of 
documents.  On 28 August 2009, Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal each made an application 
pursuant to s 33(2) of the Act for the appellant to show cause why they should appear and produce a number of documents.  At 
the commencement of the hearing on 31 August 2009, after hearing from the parties, the acting Senior Commissioner ruled 
that the summonses served on Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal be set aside (ts 11).   

16 The appellant filed an appeal against the decision made by the acting Senior Commissioner on 21 January 2010 to impose time 
limits on the presentation of evidence ([2010] WAIRC 00023).  The Full Bench made an order to dismiss the appeal and 
delivered reasons for decision on 28 April 2010:  Palermo v Rosenthal [2010] WAIRC 00242; (2010) 90 WAIG 371 (Palermo 
v Rosenthal [No 1]).  The grounds of appeal sought to set aside the interlocutory order on grounds that the appellant had not 
been afforded the right to be heard by the Commission in relation to the terms of the order.  At the hearing of the appeal, the 
appellant made an application to amend the grounds of appeal to challenge a number of rulings made by the acting Senior 
Commissioner during the course of the hearing in August 2009 and September 2009.  In the proposed grounds the appellant 
claimed the acting Senior Commissioner should have allowed him an opportunity to recall Chantel Rosenthal, the wife of the 
respondent, and to call Nadine Rosenthal and Laurie Rosenthal, the parents of the respondent, as witnesses.  The application to 
amend the grounds of appeal was dismissed.  The first reason why the application to amend was dismissed was because the 
decision made on 21 January 2010 did not include an order to dismiss the application to recall Chantel Rosenthal or order that 
Laurie Rosenthal and Nadine Rosenthal were not required to appear.  The second reason was in the alternative.  The Full 
Bench held even if an appeal could be validly instituted it was not persuaded it should interfere in a decision which was a 
matter of interlocutory practice and procedure. 

17 The issue sought to be raised in the prior appeal to the Full Bench in respect of the summonses served on the parents of the 
respondent is raised again in this appeal on grounds that the setting aside of the summonses denied the appellant natural justice 
and/or a fair hearing.   

18 The summons to Mr Laurie Rosenthal sought to require him to attend the Commission and give evidence concerning the 
matter and produce all books, papers, or other documents in his possession or under his control in any way relating to the 
proceedings in the said matter and in particular (but not exclusively) the following: 

Proof of ownership of cattle either in your name or any trading entity that you operate, trade under or have a direct or 
beneficial interest as owner, employee. principal, director, shareholder, trustee or any other capacity between 1 July 2006 
and 17 August 2009, including all records relating to purchases, sales, births (natural increase), deaths, opening and 
closing stocks as at 31 July 2006, 23 December 2008, 17 August 2009 and financial year ended certified and as they 
appear on year/period end financials.  These records are required to be inspected at the offices of the Applicant's 
Solicitors Gibson & Gibson at 4th Floor, 190 St Georges Terrace, Perth or at another office as may be agreed at least 7 
days prior to the trial. 

The summons to the respondent’s mother, Nadine Rosenthal, also sought the same class of documents to be produced. 
19 On 31 August 2009, the respondent’s counsel on behalf of Chantel Rosenthal, Laurie Rosenthal and Nadine Rosenthal made a 

submission that the summonses for the production of documents were opposed on four grounds.  The first ground was that 
each of the summonses were oppressive in that the description contained in each summons did not make sense.  It was argued 
that although it was clear that the documents sought were directed to proof of ownership of cattle in the possession or the 
control of the witnesses through their businesses or business, the description ‘proof of ownership of cattle’ raised a 
problematic issue in that cattle are not registered and there was no register for births and deaths of cattle.  The second 
objection was that the documents were sought to be produced to the offices of the respondent’s solicitors Gibson & Gibson or 
some other office as agreed.  The respondent’s counsel informed the Commission that no other office had been agreed and 
Gibson and Gibson had not agreed to take custody of any documents and the correct form of the summons should have been to 
produce the documents to the Commission.  The third objection was that seven days had not expired between the service of the 
summons and the date on which the documents were sought to be brought to the Commission.  The fourth and substantial 
ground which the respondent’s counsel raised was that the documents referred to in the summons had no apparent relevance to 
the issues in the proceedings before the Commission and that each summons was no more than a fishing exercise.  In support 
of this submission the respondent’s counsel relied upon the appellant’s particulars filed on 8 June 2009 in which there was no 
indication that theft of cattle may be an issue that the appellant relied upon as grounds for dismissal. 

20 On 31 August 2009, the appellant’s agent, Mr Tony Palermo, put forward an argument to the acting Senior Commissioner that 
the issue of the summonses was not a fishing exercise.  He pointed out that the respondent’s father, mother and spouse are all 
directors of L S and N A Rosenthal Pty Ltd which operates the farm across the road from the appellant’s farm where the 
appellant alleged some of the cattle went missing and disappeared.  Notwithstanding this statement, the appellant’s agent 
conceded that no issue of theft arose but said that what the appellant wanted to do was to ask appropriate questions of the three 
people and the respondent as to what the link had been between the respondent’s farming activities and operating Palermo 
Farms.  When asked by the acting Senior Commissioner whether there was any suggestion of cattle going missing because that 
was not clear from the particulars filed on behalf of the appellant on 8 June 2009, the appellant’s agent stated that if they had 
been provided with all managerial records and farm documentation they would have been able to properly reconcile cattle 
numbers but during the whole period that the respondent was employed (which was some two and a half years), the appellant 
had been unable to reconcile stock numbers and there was a question of 30 or 34 cattle that were missing.  The appellant’s 
agent also stated that the other basis for the summonses was that the other three directors of the respondent’s family farm 
would be able to verify or testify exactly what work the respondent was doing for the family farm when the respondent was 
supposed to be employed on a full-time basis by Palermo Farms.  The appellant’s agent also informed the acting Senior 
Commissioner that he (Tony Palermo) had believed the respondent’s father was ill with cancer at some point in time and that 
was one of the reasons why the respondent had approached him to leave so that he could manage his family farm on a full-
time basis.  The appellant’s agent submitted that only Mr Laurie Rosenthal could verify those facts. 
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21 In support of the application to produce the documents the appellant’s agent made the following submission (ts 9): 
unless we examine … unless we ask questions, we don't know whether those cattle were taken or not.  We are not making 
any theft accusations against anybody, but surely the people should be asked the question as to what happened to these 30 
cattle and for them and for their movements to be traced.  The movement is quite easy to trace; very easy to trace and if 
their answers are satisfactory to the Commission, then the Commission can make their own findings, but certainly they 
should be examined and asked the questions as to the circumstances around these 30 cattle.  Now, we were not able to 
produce that prior to the dismissal … is because we simply didn't know.  We didn't have any records.  As of the date of 
takeover, we asked for stock numbers, which a competent farm manager should have at all times.  We were given 
nothing.  We had to engage someone to go through and do a stock count of all stock.  There could be 50 missing.  There 
could be 100 missing.  There could be 200 missing. 
In fact, one of the … some evidence that I will lead later through one of our witnesses, we've … we've worked out what 
the numbers should've been, given the Agriculture Department's statistics on births and deaths, et cetera, for that … that 
sort of area.  And perhaps Mr Rosenthal Senior, who's been an active farmer, I understand, in the area and other areas, he 
will be able to off the cuff say whether those figures are right or wrong in accordance with his opinion.  We will have our 
own evidence from our own witness to support what we're stating and I … I just don't see why the application is before 
you. 

22 The appellant’s agent also stated that Laurie Rosenthal was in charge and total control of Palermo Farms at various times 
when the respondent was on leave. 

23 After hearing argument, the acting Senior Commissioner informed the parties that the summonses would be set aside.  This 
ruling was made on 31 August 2009 prior to the respondent commencing his evidence in chief.  The appellant’s agent did not 
accept that ruling and requested that the acting Senior Commissioner reconsider her ruling on a number of occasions.  The first 
occasion arose on the morning of 1 September 2009 (ts 60).  The second occasion was on the afternoon of 1 September 2009 
(ts 134).  On the next day of hearing, 2 September 2009, the appellant’s agent sought production of documents of cattle sales 
information from the respondent’s family farm from Chantel Rosenthal.  The acting Senior Commissioner informed the 
appellant’s agent that she was not prepared to order the production of the documents.  She pointed out to the appellant’s agent 
that unless an allegation was made that the respondent has taken the appellant’s cattle and that that constituted a reason for the 
dismissal then the records sought were not relevant to the application before the Commission (ts 170).  The acting Senior 
Commissioner also pointed out to the appellant’s agent that what appeared to be occurring was that the appellant’s agent was 
trying to pursue an inquiry into what happened to the lost cattle and whether the respondent was responsible for that and that 
was not the purpose of the hearing.  The appellant’s agent was also informed by the acting Senior Commissioner that: 

(a) if allegations were to be made against the respondent those allegations ought to have been made and the 
respondent be given an opportunity to answer the allegations; and 

(b) if so, then those documents might have been relevant. 
24 After about five days of evidence had been given, the acting Senior Commissioner on 5 November 2009 made an order 

requiring the appellant to file and serve further and better particulars of facts and issues of the respondent’s alleged misconduct 
and the respondent’s performance issues upon which it relied as reasons for the termination of the respondent’s employment.  
The order also required that each party file and serve names of all of their witnesses and the estimate of the time necessary for 
examination in chief and cross-examination of each of the other party’s witnesses.  The parties were also required by the order 
to advise the Commission of an estimate of the length of time their closing submissions would take and whether they would 
prefer to make closing submissions in writing.  On 7 December 2009, the appellant filed a document in which he purported to 
provide further and better particulars of misconduct and performance issues.  It is notable that the document made no 
allegation of theft or misappropriation of cattle. 

25 After hearing the parties, in writing, on 21 January 2010, the acting Senior Commissioner made the order to limit the time for 
presentation of each party’s case. 

26 In the hearing of this appeal the appellant’s agent argued that the evidence established that cattle numbers could not be 
reconciled after the respondent’s employment was terminated and that the only conclusion that could be reached is that cattle 
had been stolen by the respondent.  Despite the fact that the appellant’s agent continually raised the issue of reconciliation of 
cattle with the respondent throughout cross-examination, no allegation of theft was raised until 5 May 2010.  When this issue 
was raised the acting Senior Commissioner after hearing submissions refused to grant leave to the appellant to amend the 
particulars of defence to include an allegation of theft. 

27 In this appeal the appellant has not raised an argument that the acting Senior Commissioner erred in exercising her discretion 
to refuse leave to amend.  The appellant contends that amendment was not necessary.  He says the case against the respondent 
remained the same, that is, cattle numbers could not be reconciled and if the cattle numbers cannot be reconciled the only 
conclusion that is open is that the cattle had been stolen. 

Reasons for Decision 
28 The reasons for decision commenced by setting out in brief the background to the application.  The reasons record that the 

Commission heard evidence from: 
(a) the respondent; 
(b) Chantel Marie Rosenthal who is the respondent’s wife; 
(c) Victor John Matthews a former farm manager employed by the appellant; 
(d) David Cabassi who commenced employment as a farm manager of Palermo Farms one month after the 

respondent’s employment was terminated; and 
(e) Fiona Logan who lived on one of the Palermo farms for a period during the respondent’s employment. 

29 It is clear from the reasons for decision that the findings of fact that were made by the acting Senior Commissioner were 
determined partly by findings of credibility and partly by the application of the rule in Jones v Dunkel (1959) 101 CLR 298. 

30 The Commissioner in her reasons for decision when analysing the evidence stated that it was not her intention to set out all the 
evidence in this matter.  As to the credibility of the witnesses she stated that she had no hesitation in accepting the evidence of 
Mr Matthews or Mr Cabassi.  She found they were both straightforward and reliable, and unwavering in their evidence.  Both 
gave the impression of being truthful, and of being competent farm managers who know what constitutes good farming 
practice.  The acting Senior Commissioner also accepted as truthful the evidence of Chantel Rosenthal.   
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31 The acting Senior Commissioner found the respondent’s cross-examination difficult and problematic.  She found that on 
occasions the respondent was argumentative and refused to answer questions.  She found that this was in part brought about by 
the fact that the appellant’s agent Mr Tony Palermo, the person to whom he had previously reported, had dismissed him and 
who he saw as having done him wrong, was the person who cross-examined him.  She found that Mr Tony Palermo was not 
skilled or experienced in cross-examination and the way in which he put some questions to the respondent was unclear, 
unhelpful and often repetitive.  She also took into account that on occasion the respondent was difficult and provocative 
towards Mr Tony Palermo.  In particular she had regard to the fact that the two of them took the questioning and answering 
very personally and were combative and she had taken this into account in assessing the credibility of the respondent’s 
evidence.   

32 After making those observations the acting Senior Commissioner found that where the respondent’s evidence conflicted with 
that of Mr Matthews and Mr Cabassi, that unless the respondent’s evidence was corroborated by other evidence, she accepted 
the evidence of Mr Matthews and Mr Cabassi. 

33 Importantly, the acting Senior Commissioner made a specific finding about the failure of the appellant to call Mr Tony 
Palermo to give evidence which had an effect on the findings of fact made by the acting Senior Commissioner.  As the acting 
Senior Commissioner recorded in her reasons for decision, the evidence indicated that the farm manager of Palermo Farms 
reported to Mr Tony Palermo who conducts other business from Perth.  Whilst the farm manager had day-to-day control of the 
farm and the autonomy to make decisions about its operation, the farm manager would inform Mr Tony Palermo of issues and 
occasionally it was necessary to seek his approval in respect of matters going beyond day-to-day operations which were often 
matters which required significant expenditure.  Mr Tony Palermo was the person with whom the respondent had the most 
contact and who terminated his employment in a telephone conversation on 23 December 2008.   

34 The difficulty which arose in the acting Senior Commissioner examining the evidence was that Mr Tony Palermo did not give 
evidence.  The fact that he was not to be called was not revealed until the hearing was almost concluded.  Earlier, during the 
proceedings the appellant indicated an intention that Mr Tony Palermo would give evidence and his evidence was to take 
between one and eight days.   

35 As the hearing in May 2010 proceeded, Mr Tony Palermo sought an extension to the time that had been allowed to the 
appellant to cross-examine the respondent.  At that time the acting Senior Commissioner raised with the parties that she was 
concerned that the timeframes set out in the order of 21 January 2010 would not be met.  Mr Tony Palermo indicated on 
6 May 2010 he had revised his case, would not be calling a number of witnesses, and said that he may not give evidence.  
When it was suggested that he may not give evidence, the acting Senior Commissioner explained to him on two occasions on 
6 May 2010 (ts 508) and 14 May 2010 (ts 689) that in assessing the evidence, the Commission could give little weight to 
statements made from the bar table as against evidence given under oath by a witness subject to cross-examination.   

36 Although the appellant submitted particulars of his case in writing and made submissions, the appellant’s case relied heavily 
upon conversations between Mr Tony Palermo and the respondent, including evidence of the respondent’s alleged resignation, 
instructions and warnings said to have been given to him.  The only persons who could give evidence on those matters were 
the respondent and Mr Tony Palermo.  Without Mr Tony Palermo’s evidence, the only evidence before the acting Senior 
Commissioner was that of the respondent and some documents prepared by him and by Mr Tony Palermo.  In making findings 
of fact the acting Senior Commissioner had regard to the rule in Jones v Dunkel that an unexplained failure by a party to call a 
particular witness may, in appropriate circumstances, lead to an inference that the uncalled witness would not have assisted the 
party.   

37 In closing submissions Mr Palermo informed the acting Senior Commissioner that one of the important reasons why he had 
not given evidence is because the appellant and he had formed the view that nothing that was provided or demonstrated by the 
respondent could in any way be deemed to be harsh, offensive and unfair and consequently it was considered not necessary 
that he (Mr Tony Palermo) be called.  The acting Senior Commissioner observed in her reasons that the explanation was that 
the appellant was of the opinion that the respondent had not discharged the onus of proof.  She concluded, however, that this 
was not at law a satisfactory explanation for the failure to call the witness who could provide evidence of key matters which 
fell to the appellant to prove.  Consequently, she drew the inference that Mr Tony Palermo’s evidence would not have assisted 
the appellant.  Having regard to those findings, the acting Senior Commissioner made the following findings about the 
circumstances of the termination of employment of the respondent: 

(a) The respondent’s employment was terminated on 23 December 2008 when the appellant summarily dismissed the 
respondent for misconduct.  At that time Mr Matthews took over the running of the farm for a month until 
Mr Cabassi, the new manager, could commence. 

(b) The respondent raised a concern about his father’s health in around June 2008 when he foreshadowed to Mr Tony 
Palermo that he may have to resign his position as farm manager, consequently Mr Palermo should not let out the 
house on the farm in the event that a new farm manager may need to be engaged as such a person may need to 
live in the house.  Within a few days of advising Mr Tony Palermo of this, the respondent found out that his father 
was not ill, and the respondent advised Mr Palermo of this.  At no time did he resign.  

(c) On 20 August 2008, the respondent wrote to Mr Tony Palermo regarding the number of cattle deaths and 
suggested remedial action for the herd.  He also raised the issue of not being able to handle the requirements of 
the job in the time available.  He said “discussion of what to do would be appreciated as the farm is suffering” 
(exhibit A5). 

(d) In September 2008, the respondent heard that word had passed around the local farming community that the 
appellant was looking to replace him.  The respondent telephoned Mr Tony Palermo to ask him about it and 
Mr Palermo denied that he was sourcing a new farm manager. 

(e) Mr Cabassi was contacted by Mr Tony Palermo in around September 2008 about taking on the farm management 
and was informed that the respondent was leaving due to his father’s ill health.  In November 2008, he was asked 
if he could start work prior to 31 December 2008 and he said he could not because he needed to give notice in his 
existing job. 

(f) In late November 2008, the respondent wrote to Mr Tony Palermo (exhibit A6) expressing a number of concerns, 
suggesting that he was not being provided with the resources necessary to properly manage the farm, and noting 
that the workload had increased over time.  Mr Palermo telephoned the respondent on what appears to be 
19 December 2008 regarding the hay not being carted.  The respondent was carting hay at the time he received the 
call and he said that he could actually see Mr Palermo across the other side of the road when he received the 
phone call. 
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(g) On 23 December 2008, the respondent said he started work earlier than usual, doing some work at the hills 
property.  He had started earlier because the family had some guests coming from Geraldton who would be there 
around mid-morning and he wanted to return home to be there to receive the guests.  That morning, at around 
7.30 am while he was working, the respondent received a telephone call from a Mr Mal Kentish who told him that 
he had heard that Mr Cabassi of Alcoa Farmlands had handed in his notice and was taking over as Palermo 
Farms’ manager in January 2009.  The respondent immediately rang Mr Tony Palermo and left a message on his 
voice mail saying he had heard he was being replaced by Mr Cabassi.  About two hours later, when he returned 
home, the respondent received a telephone call from Mr Tony Palermo.  He asked about what was happening and 
Mr Tony Palermo told him that if he did not like it, he could quit.  The respondent told Mr Tony Palermo that he 
would not quit to which Mr Tony Palermo responded that he (the respondent) was fired, and that he would let him 
know when the ute and mobile phone would be collected.  The respondent went back to do some work and 
collected some of his own property from the appellant’s farm including a solar powered electric fence unit.  
Mr Tony Palermo telephoned the respondent later that day and advised him that Mr Matthews would telephone 
him to make arrangements for the ute and telephone to be collected.  The respondent asked for a reason for being 
dismissed and Mr Palermo refused to give one.  According to the respondent, it was organised that on 
24 December 2008, Mr Matthews would collect the ute at around 9.00 am.  This did not go according to plan as 
Mr Matthews was early and the gate to the respondent’s farm was locked, causing Mr Matthews to leave.  The 
respondent then received a call from Mr Tony Palermo asking why he refused to hand over the ute to 
Mr Matthews.  The respondent telephoned Mr Matthews who returned to the respondent’s family farm.  The two 
of them met for what appears to have been a lengthy discussion about some aspects of the farm including the 
ordering of diesel fuel and Mr Matthews left with the farm keys.  However, the respondent refused to hand over 
what records he had relating to the management of the farm to Mr Matthews, including the farm diaries. 

38 After considering these facts, the evidence given in the proceedings and the propositions put to the respondent in cross-
examination and in submissions by the appellant’s agent, the acting Senior Commissioner made the following findings of fact: 

1. The applicant was a competent farm manager.  During cross-examination of the applicant Mr Tony Palermo said 
to him that he acknowledged that the applicant is a competent farm manager (T 179).  He was experienced in 
working on a farm and in being involved in the management of his family's farm.  I accept Mr Matthews' evidence 
that he was capable of managing the farm if he wanted to.  However, he was not experienced in running someone 
else's farm, where a higher degree of sophistication in the management and reporting might apply compared with 
that of a family operated farm. 

2. When the applicant took over management from Mr Matthews, Mr Matthews showed the applicant what was his 
usual practice in terms of keeping records and making reports to Mr Tony Palermo.  He did this by more than 
pointing to a filing cabinet where the records were kept, but by actually showing him the records.  

4.[sic] There is no evidence that the applicant was told that his failure to provide monthly reports to Mr Tony Palermo 
was unsatisfactory, or that the reports he provided were inadequate.  There is no evidence that he was counselled 
or warned about this issue.   

3.[sic] The applicant's excuse for not providing more regular and detailed reports to Mr Palermo was that he was not 
provided with the means to do it.  This is disingenuous.  Nothing prevented him providing a handwritten report 
had one been required.  In any event, he did provide annual reports, brief though they were.  

5. Managing the farm was not a job involving clocking on and off, or of a set number of hours.  There is no evidence 
of the applicant's contract of employment setting particular hours per day or per week, or of particular start and 
finish times.  Mr Matthews worked approximately 40 to 70 hours per week depending on the needs and the 
season.  The applicant worked at least 40 hours per week, sometimes more, and did so as required for dealing with 
animal welfare and safety.  The diaries are not an exhaustive record of all work done and how long he worked 
each day. (T 96).  

6. There is no evidence of any instruction or agreement that the applicant was precluded from spending some time 
working on his family's farm.   

7. I am not satisfied that the applicant refused to attend for duty on 23 December 2008.  His return to his home mid-
morning to attend a social gathering is not unusual in such an environment.  There are no time-clocks in farm 
management.  

8. I find nothing improper in him having taken that time.  
9. The applicant was able to engage assistance when required.  He asserted that he was only able to offer the award 

rate, and that in the then prevailing labour market, he could not obtain labour, other than through friends.  I do not 
accept that he was instructed by Mr Palermo to offer no more than the award rate.  I conclude that he made an 
assumption and did not act to clarify the situation or to attempt to persuade Mr Palermo to allow a higher rate of 
pay to be offered.  I believe that it was only while he was giving evidence that the applicant realised he had made 
an incorrect assumption regarding this limitation.  Mr Matthews' and Mr Cabassi's evidence demonstrates that 
when they believed that something was necessary for the good of the management of the farm, they would advise 
Mr Tony Palermo and were generally able to obtain what was necessary.  This included bringing in contractors to 
undertake planned fence replacement, and to pay higher rates than the award when appropriate. 
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10. I do not accept that Mr Tony Palermo instructed the applicant that the cattle and the farm should be kept going as 
long as they could on the bare essentials.  The applicant suggested that Mr Tony Palermo indicated that cattle 
should be kept until they were very old and unproductive and that fences ought not to be replaced – that it was 
minimal care and maintenance only.  This is contrary to the way in which both Mr Matthews and Mr Cabassi, his 
predecessor and successor, managed the farm.  It is clear that they took and take pride in the farm and the cattle 
they produced.   

11. I accept Mr Matthews' report (Ex R19) as to the state of the property within days of the applicant's dismissal.  His 
purpose was not to provide a report which was a critique of the applicant's management, but to review the farm 
and set out what needed to be done for the future.  However, it demonstrates that the farm was not at that point in 
a desirable condition.  Mr Matthews' reaction to the state of affairs which he discovered was one of 
disappointment.  

12. The size of the property to be managed increased over time, however that should not have been an impediment to 
proper management if adequate labour and resources were available.  The applicant approached Mr Tony Palermo 
in a professional manner, seeking such resources.  He did so twice in the last four months of his employment, 
firstly in his letter of 20 August 2008 (Ex A5) when he sought a discussion with Mr Tony Palermo and then in late 
November 2008 (Ex A6) when he wrote to Mr Tony Palermo again raising the issue of available resources to do 
the job.  However, it appears that by August, Mr Tony Palermo had decided to replace the applicant.  

13. There is no evidence that the applicant was aware that Fiona Logan was available and expected to assist him 
should he require it.  She gave no evidence of his [sic] being aware of this arrangement. 

14. Mr Matthews noted in his evidence that the cattle were in reasonable condition when he took over the property in 
the interim after the termination and before Mr Cabassi could commence.  However, he was critical of the way 
they were managed in terms of the timing of the marking of calves, of cattle being able to run between paddocks 
and of bulls being with the cows for a longer period thus extending the calving season.  I accept this was not best 
practice.  However, I do not conclude that there was deliberate or intentional mismanagement.  Nor was there 
incompetence to the degree necessary to conclude that there was misconduct or breach of contract.  The 
applicant's methods were those of a person used to running the family farm under the guidance of his father, not 
of someone experienced as a manger of a farm where higher standards of performance and reporting would be 
expected.  

15. All that can be found is that the applicant spent less time than Mr Matthews in his work.  His methods were less 
controlled and his approach not as focussed.  If this was unsatisfactory to the respondent, it ought to have been 
brought to his attention, and remedy required.  As noted, there is no evidence of any counselling or warning.  

16. The farm was not in a condition which Mr Palermo found satisfactory, but there is no basis for concluding that 
there was deliberate or intentional mismanagement, nor was there incompetence to the degree warranting 
dismissal for misconduct, being a breach of an essential condition, going to the heart of the contract. 

17. A considerable amount of time was spent during the hearing on reconciling the supplies of diesel fuel on the 
property at the time of dismissal.  It is clear that there is some conflict between the applicant's and Mr Matthews' 
evidence, however, given that there was hay carting and other work going on between the time of the last fuel 
delivery under the applicant's management and when Mr Matthews checked the supplies, I am unable to conclude 
that anything improper occurred regarding fuel usage by the applicant.  

18. Mr Matthews clearly stated in cross-examination that he found no evidence of cattle disappearing, rather that he 
was unable to reconcile the cattle figures between his handing over to the applicant and taking the property back 
two and a half years later.  

19. The only reliable evidence about the numbers of hay bales not carted by the time the applicant was dismissed is 
only that of the applicant.  Mr Matthews' evidence is from information he received from his son a considerable 
time after the event and is hearsay.  I accept that the hay carting was approximately one third complete at the time 
of the dismissal, and that this was not as much as Mr Matthews considered to be timely.  

20. A bundle of photographs was put into evidence including one of a super spreader. (Ex R 30).  Mr Matthews was 
asked if he would leave it in that condition and he said he hoped he would not. (T648-9).  However, this 
photograph has little probative value as there was no evidence as to where, when and by whom the photograph 
was taken or who the spreader belongs to.  There is nothing to support a conclusion that this was the state in 
which the applicant left the respondent's super spreader.  Although Mr Palermo asked the applicant about cleaning 
the super spreader, he did not put the photograph to him.  If the photograph was of the respondent's super 
spreader, it ought to have been put to the applicant for his response and was not (rule in Browne v Dunn).  Having 
said this, I note Mr Matthews' report comments generally that “(t)ractors & machinery including the ute were very 
dirty and unkempt …” (Ex R19).  

21. There was a lot of time and examination of witnesses spent on the question of identification of cattle via markings 
and tags.  In the end, it demonstrated nothing of value to the determination of the matter.  

22. A lot of time was spent in going through the records the applicant made in the diary.  Neither the applicant nor 
Mr Matthews was able to give any real assistance in using those records to determine how much time the 
applicant spent in working each day and week.  There was no suggestion that the record in the diaries was 
exhaustive of every job that was done each day, nor of how long any one task would take.  It was very clear that 
the time necessary for checking cattle could be short, or very long depending on whether the checking revealed  
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the need to take action and what that action might be.  This evidence was of little assistance and of no real 
probative value.  As noted earlier, the applicant's and Mr Matthews' evidence indicates that Mr Matthews worked 
longer hours than the applicant. 

23. The fact that the respondent engaged and paid a cartage contractor to carry cattle on many occasions does not 
negate the applicant's evidence that he also carted the respondent's cattle. 

24. There was no evidence of a refusal or failure to attend to duties. 
25. Much was made of the discrepancy in stock numbers reported by the applicant in exhibit A4.  However, 

Mr Matthews' evidence indicated that he too had made an error in his cattle figures report in June 2006. (Ex R10).  
I see nothing sinister or incompetent in either the applicant's or Mr Matthews' errors. 

39 The acting Senior Commissioner concluded that the respondent’s management of the farm was not to the standard previously 
set by Mr Matthews and Mr Tony Palermo was not happy with the respondent’s performance.  She also went on to find that 
rather than deal with the issue, Mr Tony Palermo grasped the respondent’s advice that he may have to relinquish the job on 
account of a possible issue with his father’s health.  Even though the respondent soon advised that this was not an issue, Mr 
Palermo continued down the path of finding a replacement.  During the period when he was looking for a replacement, 
Mr Tony Palermo denied this was the case when challenged about it by the respondent.  However, the acting Senior 
Commissioner found his intention to dismiss the respondent was clearly demonstrated by the fact that Mr Palermo had already 
arranged for Mr Cabassi to take over.  The acting Senior Commissioner drew the inference that Mr Tony Palermo intended to 
engineer a summary dismissal but was pre-empted when the respondent heard of Mr Cabassi’s resignation from Alcoa 
Farmlands with the purpose of taking over the role at the end of January 2009, one month later.  The respondent was 
justifiably concerned and rang Mr Tony Palermo to verify the rumour he had heard and left a message.  Mr Tony Palermo 
returned the call while the respondent was at home with his guests.  The acting Senior Commissioner found that to rely on the 
respondent being home as part of the justification for dismissing the respondent was unfair. 

40 In relation to the appellant’s contention that the respondent resigned when he advised Mr Tony Palermo that his father may be 
ill, the acting Senior Commissioner made a finding that the respondent did not resign.  She found that the respondent’s letters 
of 20 August 2008 and late November 2008 (exhibits A5 and A6 respectively) gave no indication of resignation, nor did they 
reflect that the respondent was warned that his job was in jeopardy.  Nor was there any evidence of any warnings, formal or 
otherwise, and that this was in sharp contrast with the nine letters sent to the respondent from Mr Tony Palermo in the week 
following the dismissal (see exhibits A10 to A18 inclusive). 

41 The acting Senior Commissioner found that whilst the farm was not being managed to the standard previously set by 
Mr Matthews and expected by Mr Palermo, the respondent’s conduct and performance did not amount to a demonstration of 
an intention to not be bound by an essential term of the contract and that is what is required to be demonstrated in the case of a 
dismissal purporting to be for misconduct.  

42 The acting Senior Commissioner referred to the legal principle that the onus lies on an applicant to prove that a dismissal has 
been unfair; however, there is an evidentiary onus on the employer to show that misconduct has occurred (Newmont Australia 
Ltd v The Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).  
In relation to the question of substantial and procedural fairness she had regard to the decision of the Federal Court of 
Australia in Byrne v Australian Airlines Ltd (1994) 120 ALR 274. 

43 After having regard to those authorities, the acting Senior Commissioner found that the appellant had not discharged the 
evidentiary onus which fell to him to prove that he met the requirements for a summary dismissal for misconduct.  She also 
found that whilst the respondent’s performance as farm manager was not satisfactory to the appellant, there was no evidence 
that the respondent’s performance constituted a breach of an essential term of his contract of employment.  Nor was there any 
evidence of the appellant indicating to the respondent that he fell short of the required standard in such a way that would 
justify termination on notice, let alone a summary dismissal. 

44 The acting Senior Commissioner also found there was no evidence that the appellant undertook any form of investigation into 
the circumstances which he took into account when the decision to dismiss was made.  In particular, there was no evidence 
that before deciding to dismiss the respondent, the appellant gave the respondent every, or in this case, any, reasonable 
opportunity or sufficient time to answer the allegations he subsequently made against him and there was no opportunity to 
respond to those allegations before the dismissal took place.  Further, there was no evidence that any mitigating circumstances 
were considered.  In light of these matters the acting Senior Commissioner made the finding that it was hardly surprising that 
the respondent was not co-operative in the handover to Mr Matthews or in responding to Mr Palermo’s subsequent emails. 

45 In all of those circumstances, the acting Senior Commissioner found that the dismissal was harsh and unfair.  She also found 
that the appellant had added insult to injury by inferences and subsequent allegations of theft which he sought to investigate, 
not prior to the dismissal, but during the hearing.  The acting Senior Commissioner observed that the allegation of cattle theft 
was perhaps the most serious allegation one could make against a cattle farmer and to raise such allegations without any 
evidence was clearly and rightly viewed by the respondent as a grievous injury. 

46 Having observed the parties during the course of the hearing the acting Senior Commissioner found that reinstatement was 
entirely impracticable and she made an award of compensation. 

47 The acting Senior Commissioner found that, as to the respondent’s efforts to mitigate his loss, he had applied for work in a 
range of capacities, including farm work, supervising a feedlot, refinery and mine site work.  The acting Senior Commissioner 
accepted the respondent’s evidence that he was prepared to undertake any sort of work including operating equipment and 
yard cleaning.  She found that he had applied to Alcoa at its farmlands, refinery and mine, to Charles Hull Contracting, True 
Blue Hire, Boddington Gold Mine, Worsley Alumina, Chandler McLeod Ready Workforce, Mitre 10 in Pinjarra, John Tuckey 
and Emmanuels.  He secured casual farm work at Wagerup for Alcoa Farmlands in January 2009 and continued to work in 
that capacity until the hearing was concluded in May 2010. 

48 As to the location of work, the respondent gave evidence that he was not prepared to look for work in Bunbury because he 
wished to stay relatively close to his home and to the family farm.  He also gave evidence that he did not consider travelling 
one hour each way to Bunbury for work was reasonable and said that anything more than 50 kilometres away results in a 
heavy cost of fuel to be taken from his wages.  The acting Senior Commissioner found that it was not unreasonable for the 
respondent to remain at home and not incur the additional costs or inconvenience of travelling beyond that which he currently 
did from his home to Alcoa Farmlands in Wagerup which, of itself, was not a short distance.   

49 Consequently she came to the view that she was satisfied that the respondent had attempted to mitigate his loss and there was 
no evidence to the contrary.  Accordingly she found that the respondent was entitled to compensation for the loss he had 
suffered as a result of the unfair dismissal.   

50 Evidence was given that the respondent obtained casual employment at Alcoa Farmlands through Flexi Staff carrying out farm 
work from 27 January 2009.  His rate of pay was $20.00 an hour and his hours of work varied according to the casual nature of 
the employment.  The acting Senior Commissioner found that payslips from Flexi Staff which cover the period from 
27 January 2009 until 15 August 2009 demonstrated that he worked between 20.5 hours and 48 hours each week and there 
were some limited periods where he had not worked or received payment.  His wages during that period were $17,710 gross.  
She then went on to find that the average of his income over the entire period until the conclusion of the hearing could be 
derived from that evidence which meant that he had an average remuneration of $676.78 per week. 
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51 Having regard to these findings, the acting Senior Commissioner made the following findings as to the respondent’s loss 
caused by the dismissal: 

(a) The respondent’s remuneration at the time of dismissal was a salary of $52,000 per annum plus superannuation of 
$1,181.25 per quarter which equals $4,725 per annum.  Therefore the total remuneration was $56,725 per annum 
or a weekly rate of $1,087.50.   

(b) The period over which the respondent suffered the loss was from 23 December 2008 to the last day of hearing, 
being 14 May 2010 which was 72.3 weeks at $1,087.50 per week equals $78,626.25.   

(c) The average remuneration when the respondent was employed by Flexi Staff from 27 January 2009 to 15 August 
2009 was $676.78 per week.  There was no evidence that this casual work changed after 15 August 2009.  
Therefore the respondent’s weekly loss was $1,087.50 less $676.78 being $410.72. 

(d) The period since the termination of employment was 72.3 weeks, however the period of employment with Flexi 
Staff commenced approximately five weeks after the dismissal.  Therefore the respondent’s loss was: 

(i) Five weeks at $1,087.50  $ 5,437.50 

(ii) 67.3 weeks at $410.72  $ 27,641.45 

 Total  $ 33,078.95 

52 The acting Senior Commissioner had regard to s 23A(8) of the Act that provides the amount of compensation to be awarded is 
not to exceed six months’ remuneration and found six months’ remuneration would be $56,725 ÷ 2 which equals $28,362.50. 

53 The acting Senior Commissioner found that the amounts received by the respondent by way of social security benefits were 
not to be deducted from that calculation of loss of remuneration caused by the dismissal:  Swan Yacht Club (Inc) v Bramwell 
(1998) 78 WAIG 579 at 585.  

54 As a result of these findings, the acting Senior Commissioner held that she would make an order that the appellant pay to the 
respondent the amount of $28,362.50 by way of compensation for loss arising from the unfair dismissal.  

55 In relation to the respondent’s claim for contractual entitlements, the respondent sought payment of unpaid wages for the 
period from 1 December 2008 until 23 December 2008, the latter date being the date of termination of employment, which was 
23 days’ or 3.25 weeks’ pay at $1,087.50 per week, being $3,534.37.  The acting Senior Commissioner found the evidence 
demonstrated that the respondent worked but was not paid for this period and held that he ought to be paid this amount. 

Grounds of Appeal 
56 It is convenient to deal with the grounds of appeal in the order the issues were raised in the proceedings.  Consequently we 

will deal with grounds 5 and 6 first as those grounds deal with the summonses to produce documents.   We next consider the 
issues raised in respect of case management in grounds 7 and 10.  We then deal with the issues raised in respect of bias, 
judicial conduct and unfair trials in grounds 1, 7, 10 and 14.  Finally we deal with matters relevant to the assessment of 
compensation and mitigation in grounds 11 and 13.  

Grounds 5 and 6 – Summonses to produce documents 
(a) Legal Principles – Procuring Evidence by a Summons to Witness 
57 Section 33(1)(a) of the Act provides that a party may apply to the Registrar to issue a summons in the prescribed form to any 

person to appear and give evidence before the Commission and to produce any books, papers, or other documents in his or her 
possession or control, in any way relating to the proceedings.  Pursuant to s 33(2) where a summons has been issued to, and 
duly served on, a person to appear and give evidence, the person may make application to the Commission for cause to be 
shown for him or her to appear and if cause is not shown, the person is not required to appear. 

58 It is well established that a subpoena or a summons cannot be used to obtain evidence to make a case.  In Commissioner for 
Railways v Small (1938) 38 SR (NSW) 564 at 575 Sir Frederick Jordan CJ said: 

A party is no more entitled to use a subpoena than he is a summons for interrogatories for the purpose of fishing, ie 
endeavouring not to obtain evidence to support his case but to discover whether he has a case at all. 

59 The grounds on which a subpoena or summons will be set aside were summarised by Conti J in Mandic v Phillis (2005) 
225 ALR 760; [2005] FCA 1279 at [33] as follows: 

In Trade Practices Commission v Arnotts Ltd (No 2) (1989) 21 FCR 306; 88 ALR 90 at 102 (Arnotts), Beaumont J stated 
that the issue of a subpoena would be an abuse of the process of the court if it is not used for a legitimate forensic 
purpose, referring thereby to the following passage in the reasons for judgment of Powell J in Botany Bay Instrumentation 
& Control Pty Ltd v Stewart [1984] 3 NSWLR 98 at 100–1: 
Although a reference to the authorities makes it tolerably plain that the court will exercise its undoubted jurisdiction to set 
aside a subpoena in a variety of cases, as, for example: 

1. unless the subpoena was issued for the purpose of a pending trial, hearing or application … 
2. where to require the attendance of a witness would be oppressive … 
3. where the subpoena had not been issued bona fide for the purpose of obtaining relevant evidence and the 

witness to whom the subpoena had been addressed was unable to give relevant evidence … 
4. where the subpoena has been used for the purpose of obtaining discovery or further discovery against a 

party … 
5. where the subpoena has been used for the purpose of obtaining discovery against a third party … 
6. where to require a party to comply with a subpoena to produce documents would be oppressive … 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.2391685776189535
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23ALR%23decisiondate%251989%25tpage%25102%25sel2%2588%25year%251989%25page%2590%25sel1%251989%25vol%2588%25&risb=21_T10097317007&bct=A&service=citation&A=0.34983345075478645
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23nswlr%23sel2%253%25year%251984%25page%2598%25sel1%251984%25vol%253%25&risb=21_T10097317007&bct=A&service=citation&A=0.7777345077819201
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7. where the subpoena has been issued for a purpose which is impermissible, as, for example, “fishing”… 
the authorities do not make clear whether such classes of case to which I have referred above are to be regarded as the 
only cases in which the court will intervene, or, whether such cases are to be regarded as merely particular examples of a 
broad class of case in which the court will intervene to exercise its jurisdiction to set aside a subpoena, or, indeed, 
whether the jurisdiction to set aside a subpoena is but one part of a wider jurisdiction of the court.  It seems to me, 
however, that when, as one does, one finds assertions that the court's jurisdiction to set aside a subpoena is but part of the 
inherent jurisdiction of the court … coupled with assertions that a subpoena will be set aside if it be issued for an 
impermissible, or illegitimate, purpose, or if to require compliance with it would be oppressive … it is difficult to avoid 
the conclusion that, in reality, the court's jurisdiction to set aside a subpoena is but one aspect of the court's jurisdiction to 
act to prevent an abuse of process, and that particular classes of case which I have recorded above are to be regarded as no 
more than examples of situations which the courts, in the past, have held, and, in the future, would hold, to be cases of an 
abuse of process. 

60 His Honour in Mandic v Phillis then went on to consider two questions that Beaumont J in Trade Practices Commission v 
Arnotts Ltd (No 2) (1989) 21 FCR 306; (1989) 88 ALR 90 at 103 said should be asked in determining whether a subpoena was 
issued for a legitimate forensic purpose: 

[35] … 
(1) Does the material sought have an apparent relevance to the issues in the principal proceedings, that is, is 

adjectival, as distinct from substantive, relevance established?  Does the subpoena have a legitimate 
forensic purpose to this extent?  This involves a consideration of the matter from the standpoint of [the 
issuing party]. 

(2) Is the subpoena seriously and unfairly burdensome or prejudicial?  This is to look at the matter from the 
point of view of [the party subpoenaed]. 

[36] His Honour (at 103) referred to the meaning of ‘apparent relevance’ in the following terms: 
The test of adjectival relevance is satisfied if the material has apparent relevance.  In my opinion, the 
documentation called for here could possibly throw light on the issues in the main case. In my opinion, adjectival 
relevance is established. 

In Kimberley Homes at 115–6, Hill J referred with approval to Beaumont J's test for relevance and emphasised that it was 
not necessary for the court to determine whether the documentation or material the subject of the subpoena would be 
admissible in any final hearing of the proceedings.  Although it is not necessary for the material to meet the standards of 
relevance required of evidence adduced at trial, Hill J considered that it was appropriate to have regard to the issues in 
dispute, as they appeared in the pleadings.  In Cosco Holdings Pty Ltd v Commissioner for Taxation [1997] FCA 1504, 
Spender J also considered Beaumont J's test of ‘adjectival relevance’ and explained it (at 439) as follows: 

Notwithstanding the use of the word ‘possibly’ in this paragraph, in my opinion, that word is not used in any 
speculative sense.  I take his Honour's conclusion expressed in that paragraph as an acquiescence to the 
correctness of the submission that the material sought could reasonably be expected to throw light on some of the 
issues in the principal proceedings.  It is not a question of looking at the documents to see if the documents might 
permit a case to be made. 

As is the case presently before the court, Spender J was there concerned with a submission that a request for documents 
(contained in a summons) amounted to merely a ‘fishing expedition’. 

61 A wish to see documents to see if they may assist my case is not sufficient:  Carroll v The Attorney General for New South 
Wales (1993) 78 A Crim R 162 (Mahoney AP) (182); New South Wales Commissioner of Police v Tuxford [2002] NSWCA 
139 [27].  It is also ‘fishing’ to seek to obtain material which might enable a party to make a different case:  Cosgrove v 
Hooker Rex (Administration) (Vic) Pty Ltd [1988] FCA 269 [25]. 

62 It is clear from the class of documents sought in this matter that the appellant was seeking to ‘fish’ through the cattle records 
of the respondent’s family farm in the hope that some evidence of theft or inappropriate conduct by the respondent may 
emerge.  As Hunt J in R v Saleam (1989) 16 NSWLR 14 at 17 said such an exercise: 

[G]ave every appearance of a fishing expedition, in the sense that the appellant had no evidence that fish of a particular 
kind were in the pool but wanted to drag the pool in order to find out whether there were any such fish there or not:  
Associated Dominions Assurance Society Pty Ltd v John Fairfax & Sons Pty Ltd (1952) 72 WN (NSW) 250 at 254. 

63 At the hearing of the appeal the appellant’s agent conceded that the appellant was seeking to fish through the records of the 
respondent’s family company (appeal ts 15 - 16).  He also submitted that it was appropriate to use the hearing to investigate 
the missing cattle and provide a means to produce ‘missing’ documents.  Whilst the Commission is not a court of pleadings, 
the issues stated in the application, notice of answer and counter proposal and any particulars given by either party determine 
the bounds of relevance.  In the absence of any allegation of misappropriation of cattle by the respondent being directly put in 
issue by the appellant in his particulars of defence, the summonses to Laurie Rosenthal and Nadine Rosenthal to produce the 
documents specified in each summons were not for a permissible purpose. 

64 The appellant argued in this appeal that he also sought production from Laurie Rosenthal any records of wages paid to the 
respondent for work on the family farm that was undertaken by the respondent when he was employed by the appellant and 
after the respondent's employment ceased.  Whilst such records, if they existed may have been relevant to the issue whether 
the respondent had a conflict of interest by working on his family farm whilst employed by the appellant, the scope of the 
description of documents described in the witness summonses served on Laurie Rosenthal and Nadine Rosenthal did not seek 
production of such records.  Each summons simply sought the production of various stock records.  In any event, the appellant 
never put to the acting Senior Commissioner that he sought the production of wage records from Laurie Rosenthal or Nadine 
Rosenthal.  It is a well established principle that a party is bound by the case that they 'run' at first instance.  If such a point is 
not raised or argued at first instance, except in exceptional circumstances it can not raised on appeal: Metwally v University of 
Wollongong [1985] HCA 28; (1985) 60 ALR 68, 71; (1985) 59 ALJR 481, 483. 
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65 During the hearing of this appeal the appellant’s agent also informed the Full Bench that the oral evidence the appellant sought 
to adduce from Laurie Rosenthal related to when the respondent went on leave and consigned the whole farming operations to 
his father.  The questions the appellant wished to ask were as follows (appeal ts 11): 

[W]hat was handed over? What stock numbers was he given and when Mr Charles Rosenthal returned from leave, what 
stock numbers were handed back? Now, this is in light of the company Rosenthal carrying the same stock brand and the 
same stock breed as what the Palermo farms carried. That relates back to the missing numbers. That relates back to the 
reconciliation. 
Now, if in fact Mr Rosenthal senior was just given a key to the ute and say, "I'm going to leave. Here you are," well, that's 
not how things happen. So he would have been examined on that. 

66 Insofar as the summons to Laurie Rosenthal to give oral evidence about stock numbers consigned to him by the respondent 
when the respondent went on leave, we are not satisfied that evidence about this issue was relevant to the issues raised in the 
appellant’s particulars and the line of proposed questioning appeared also to be fishing.  The only occasion when the 
respondent went on leave was for two weeks in June 2007 and on that occasion the respondent’s duties were carried out by a 
Mr Tim Venn (ts 131 - 132).  The respondent’s uncontradicted evidence was that his father looked after the appellant’s farm 
for one weekend when the respondent was away in early June 2008 and that the respondent instructed his father to make sure 
everything was in order and nothing was on the road (ts 272 and 286 - 287).  When the respondent was asked whether he gave 
his father cattle numbers (of stock on the appellant’s farm), the respondent said, ‘No’ (ts 272 - 273).  When regard is had to 
this evidence, in the absence of any other evidence, it would be difficult to draw an inference that the appellant’s whole 
farming operations were consigned to Laurie Rosenthal.  In any event, it would be difficult to draw an inference that the 
evidence sought to be adduced from Laurie Rosenthal would be of assistance in this matter as the respondent was summarily 
dismissed in December 2008 and the appellant contended at the hearing that the crucial period leading to the dismissal was 
25 November 2008 to 23 December 2008, yet the time Laurie Rosenthal was looking after the Palermo farms was in July 2008 
which is a period in time distant to the time of the dismissal. 

67 In relation to Nadine Rosenthal, the appellant sought to question the respondent’s mother about a computer owned by her that 
was used by the respondent’s wife Chantel Rosenthal to type stock reports and other documents.  The appellant’s agent 
explained to the Full Bench that the purpose of examining Nadine Rosenthal was about information that was put on the 
computer (appeal ts 11).  The purpose or relevance of such examination is not clear.  As the acting Senior Commissioner 
remarked in reasons for decision given on 15 January 2010, which are set out in paragraph [94] of these reasons, there is no 
indication of what, if any, further evidence regarding information that was processed on Nadine Rosenthal’s computer that 
could be necessary for the purpose of the hearing. 

68 For these reasons we are not satisfied that the acting Senior Commissioner erred in setting aside the summonses to Laurie 
Rosenthal and Nadine Rosenthal. 

Grounds 7 and 10 – Case Management 
69 Ground 7 raises an argument that the acting Senior Commissioner erred in imposing strict limits on the examination and cross-

examination of witnesses.  In particular: 
(a) The time limits were imposed because the acting Senior Commissioner lost control of the matter in that or 

because the respondent refused to answer questions.  
(b) The time limits left no time for the appellant, his agent Tony Palermo, and other proposed witnesses to give 

evidence. 
(c) If the respondent had answered the questions put to him (in cross-examination) the whole hearing would have 

been concluded in three to five days. 
70 These grounds inherently raise the question whether the appellant was denied natural justice and/or a fair hearing. 
71 Grounds 7 and 10 also raise an argument that if the acting Senior Commissioner had directed the respondent to produce 

records to reconcile stock numbers and if the respondent had answered questions put to him in cross-examination much of the 
hearing time would not have been necessary. 

(a) Legal Principles – Natural Justice and the Right to a Fair Hearing 
72 It is well established that the question of whether the appellant was denied procedural fairness by the imposition of time limits 

on the presentation of the appellant’s case turns on a consideration of fairness in all the circumstances of the case, the nature of 
the inquiry, the rules under which the tribunal is acting and the subject matter that is being dealt with:  National Companies 
and Securities Commission v The News Corporation Ltd [1984] HCA 29; (1984) 156 CLR 296, (311 - 312) (Gibbs CJ) and 
(319 - 320) (Mason, Wilson and Dawson JJ).  In Kioa v West [1985] HCA 81; (1985) 159 CLR 550 Mason J observed (585): 

[T]he expression ‘procedural fairness’ more aptly conveys the notion of a flexible obligation to adopt fair procedures 
which are appropriate and adapted to the circumstances of the particular case.  The statutory power must be exercised 
fairly, i.e. in accordance with procedures that are fair to the individual considered in the light of the statutory 
requirements, the interests of the individual and the interests and purposes, whether public or private, which the statute 
seeks to advance or protect or permits to be taken into account as legitimate considerations: cf. Salemi [No. 2] ((1977) 
137 CLR 396 at 451), per Jacobs J. 

(See also observations of Brennan J in Kioa (612 - 614)). 
73 In considering the nature of proceedings in the Commission and the rules under which the Commission is required to act, it is 

important that the nature of the jurisdiction and the powers of the Commission to enquire into and deal with any industrial 
matter under s 23 by an application brought under s 29(1)(b) of the Act are such that the dispute ought to be arbitrated with 
reasonable expedition:  MRTA of WA Inc v Tsakisiris [2007] WAIRC 01121; (2007) 87 WAIG 2795.  The Commission is not 
a court of pleadings.  It is required by s 26 of the Act to act according to equity, good conscience and the substantial merits of 
the case and without regard to technicalities and legal form.  However, the nature of an enquiry under s 23(1) of the Act is not 
inquisitorial in the sense that the Commission can undertake an enquiry outside the bounds of particulars.  Particulars of a 
claim and corresponding particulars of defence to a claim are necessary to avoid a trial by ambush.  Such particulars need not 
be drafted with any finesse or to the same extent as required in a court of pleadings but must leave the opposing party in no 
doubt as to what is alleged so as to enable the opposing party to know what case he or she is required to meet.  Proceedings 
brought by an employee under s 29(1)(b) of the Act are adversial in nature and as such, once particulars are given each party is 
entitled to run their case on the basis that the particulars set the boundaries of relevant issues in dispute.  Unless an application 
to amend particulars is granted, a party should be bound by the particulars they have provided. 
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(b) Case Management – Legal Principles 
74 Although the appellant sought unsuccessfully to amend its grounds of appeal to set aside the order made on 21 January 2010 

by the acting Senior Commissioner which imposed time limits on the examination and cross-examination of witnesses, the 
appellant is not prohibited from raising a ground of appeal that challenges an interlocutory order in an appeal against a final 
decision, if the interlocutory order affects the substantive rights of a party, or put another way affects the final result:  Gerlach 
v Clifton Bricks Pty Ltd [2002] HCA 22; (2002) 209 CLR 478 (Gaudron, McHugh and Hayne JJ) [4] - [6]. 

75 Where an error in making the interlocutory order is established in fact or in law, this principle is qualified by the requirement 
that a new trial will not be ordered if the error has not resulted in any miscarriage of justice:  Gerlach (Gaudron, McHugh and 
Hayne JJ) [7]. 

76 The acting Senior Commissioner exercised a discretion to impose time limits on the presentation of the parties’ cases pursuant 
to s 27(1)(ha) of the Act.  Section 27(1)(ha) provides: 

(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  
… 
(ha) determine the periods that are reasonably necessary for the fair and adequate presentation of the respective 

cases of the parties to the proceedings and require that the cases be presented within the respective 
periods; 

77 The decision of the acting Senior Commissioner to impose the time limits was a discretionary decision.  As Ritter AP in 
Hornsby v Elders Ltd [2006] WAIRC 04463; (2006) 86 WAIG 1229 explained in an appeal against a discretion decision: 

[47] … There are limits to the circumstances in which an appeal against such a discretionary decision may be allowed.  
These limits are partly due to the nature of a discretionary decision, involving a decision making process in which 
no one consideration and no combination of considerations is necessarily determinative of the result, so that the 
decision maker is allowed some latitude as to the choice of decision to be made (see Coal and Allied Operations 
Pty Ltd v AIRC and Others (2000) 203 CLR 194 per Gleeson CJ, Gaudron and Hayne JJ at paragraph [19]). 

[48] The limits upon appellate intervention were described in the following way by Dixon, Evatt and McTiernan JJ in 
House v The King (1936) 55 CLR 499 at 504-505 in a passage which has been cited and quoted in numerous 
decisions of the Full Bench:- 

‘The manner in which an appeal against an exercise of discretion should be determined is governed by 
established principles.  It is not enough that the judges composing the appellate court consider that, if 
they had been in the position of the primary judge, they would have taken a different course.  It must 
appear that some error has been made in exercising the discretion.  If the judge acts upon a wrong 
principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he 
does not take into account some material consideration, then his determination should be reviewed and 
the appellate court may exercise its own discretion in substitution for his if it has the materials for doing 
so.  It may not appear how the primary judge has reached the result embodied in his order, but, if upon 
the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has 
been a failure properly to exercise the discretion which the law reposes in the court of first instance.  In 
such a case, although the nature of the error may not be discoverable, the exercise of the discretion is 
reviewed on the ground that a substantial wrong has in fact occurred.’ 

78 To consider whether an error has been made in the exercise of discretion under s 27(1)(ha) of the Act it is necessary to 
construe the condition of the power. 

79 The conditions of exercise of the discretion enabling the imposition of time limits are that the periods imposed must be 
reasonably necessary for the fair and adequate presentation of the respective cases of the parties.  It is implicit in s 27(1)(ha) 
that in considering what is fair and adequate for the presentation of evidence, regard must be had to what is fair and adequate 
for each party to the proceedings.  Regard must also be had to what is reasonably necessary for the fair and adequate 
presentation of each case.  The words ‘determine the periods that are reasonably necessary’ raise an evaluative judgment.  It is 
not what one party or both parties would subjectively regard as reasonably necessary, but requires the Commissioner who is 
considering exercising the power under s 27(1)(ha) to assess all relevant evidence and material that is before the Commission 
in the matter in question.  In particular, regard should be had to the matters stated in each application, the notice of answer and 
counter proposal and any particulars of claim and answer filed by each party.  Regard also should be had to whether any 
evidence had been adduced and whether that evidence (if any) had been dealt with efficiently in examination in chief and in 
cross-examination.  Regard should also be had to the following provisions of the Act which set parameters of case 
management principles: 

(i) Section 22B of the Act which requires the Commission to act with as much speed as the requirements of the Act 
and a proper consideration of the matter before it permit; 

(ii) To object s 6(c) of the Act which provides that it is a principal object of the Act to provide means for preventing 
and settling industrial disputes not resolved by amicable agreement, with the maximum of expedition and the 
minimum of legal form and technicality; 

(iii) Section 26(1)(a), s 26(1)(b) and s 26(1)(c) of the Act which requires the Commission in the exercise of its 
jurisdiction under the Act to: 

(a) … act according to equity, good conscience, and the substantial merits of the case without regard 
to technicalities or legal forms; 

(b) … not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 
thinks just; 

(c) … have regard for the interests of the persons immediately concerned whether directly affected or 
not and, where appropriate, for the interests of the community as a whole; and 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      143 
 

(iv) Section 27(1)(ha) of the Act which provides for part of the principles that guide case flow management of matters 
in the Commission.  Section 27(1)(ha) provides: 

(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before 
it —  
… 
(ha) determine the periods that are reasonably necessary for the fair and adequate presentation 

of the respective cases of the parties to the proceedings and require that the cases be 
presented within the respective periods; 

(v) Section 27(1)(a) of the Act which empowers the Commission in relation to any matter a discretion: 
(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further 

hearing or determining the matter or part if it is satisfied —  
(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not necessary or desirable in the public interest; 
(iii) that the person who referred the matter to the Commission does not have a sufficient 

interest in the matter; or 
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof 

discontinued, as the case may be; 
(vi) Section 27(1)(v) of the Act, which provides that except as otherwise provided in this Act, the Commission may in 

relation to any matter before it: 
generally give all such directions and do all such things as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

This provision does not create a separate substantive head of power but creates power to regulate the method by 
which the Commission may exercise the jurisdiction conferred on it by other sections of the Act:  Robe River Iron 
Associates v Federated Engine Drivers’ and Firemens’ Union of Workers of Western Australia (1986) 67 WAIG 
315; applied in Re The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 
Workers – Western Australian Branch [2000] WASCA 233; (2000) 80 WAIG 4577.  Section 27(1)(v) must be 
read in the context of the specific powers which precede it in s 27(1):  Aussie Online Ltd v Lane [2001] WAIRC 
03497; (2001) 81 WAIG 2511. 

80 These provisions together with the requirements of procedural fairness and the provision of a fair hearing establish the 
following statutory case management regime that: 

(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and technicality but 
allows for a proper and just consideration of matters; 

(b) When managing a matter the Commission should have regard not only to the interests of each party but to 
interests of the public in the efficient use of resources of the Commission; 

(c) There should be a fair and reasonable opportunity to both parties to each present their case.  A determination of 
what is fair and reasonable in the circumstances of a matter should have regard to the matters raised in (a) and (b) 
above and: 
(i) The parameters of relevant matters set by the particulars given by each party in the application, notice of 

answer and any other particulars. 
(ii) What is reasonably required for the efficient presentation by each party of their case. 
(iii) The principle that each party should not be left in any doubt about what is alleged against them and the 

opposing case they are required to meet. 
81 Part of dealing with a matter in a just way is to ensure that the procedures adopted and the length given to a party to present 

their case has some proportionality to the value, importance and complexity of the case.  Except for the power to dismiss 
matters in s 27(1) of the Act and the dispensation of formal rules of evidence in s 26(1) of the Act, similar principles are 
embodied in the case management regimes of other courts (see for example O 1 r 4A and r 4B of the Rules of the Supreme 
Court (1971) (WA)). 

(c) Has a Failure to Properly Exercise the Discretion to Impose Time Limits been Demonstrated? 
82 The imposition of time limits was first raised in the proceedings after four days of hearing.  The parties had entered into 

negotiations on 21 October 2009 with the assistance of a Deputy Registrar of the Commission in an attempt to resolve the 
respondent’s claims.  Later that day the parties appeared before the acting Senior Commissioner and informed her that 
negotiations had failed.  At that time counsel for the respondent made an application for the appellant to provide further and 
better particulars of his answer to the claims as a number of matters had been raised in cross-examination of the respondent 
that had not been raised in the proceedings.  These matters were: 

(a) allegations relevant to animal welfare; 
(b) of conflict of interest; 
(c) the respondent using for his own personal use the appellant’s fire pump; 
(d) the possible theft of an electric fence unit (ts 377). 

83 The respondent’s counsel also made an application that there be a direction that cross-examination be limited to the issues 
raised in the appellant’s particulars provided on 8 June 2009 and that the time for presentation of the appellant’s case be 
limited to those issues. 
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84 The appellant’s agent, Mr Tony Palermo, did not respond directly to issues about the particulars but said that it was the 
appellant’s view that the respondent had prolonged the case as during cross-examination the respondent had been evasive and 
had not answered many questions (ts 382).  The acting Senior Commissioner acknowledged that the appellant’s agent had 
been frustrated but then importantly said (ts 383): 

SCOTT ASC:  The … the difficulty … part of the difficulty … and … and I appreciate you saying that with the benefit 
of hindsight you might have done things differently yourself.  One of the concerns I have is that at this point, with having 
had three days of evidence, it's not clear to me what is the basis for dismissal such that the applicant has to prove his case 
against those - - - 
MR T. PALERMO:  Sure. 
SCOTT ASC: - - -  those things. 
MR T. PALERMO:  Well - - - 
SCOTT ASC:  And at this point there's been a lot of evidence that you've brought or a lot of things you've put to the 
applicant, such as documents that I've commented on that you don't need a document to ask a question. 
MR T. PALERMO:  Sure.  Sure. 
SCOTT ASC:  And I think that's a question of your experience in this area and I … I don't criticise you for that, but I'm 
just saying that's one of the things that has a tendency to take longer than is necessary because you are attempting to … to 
do it in a way that you think is appropriate when it's not necessary, but what … what I'm concerned about is that if you're 
going to get to particulars of misconduct and particulars of performance issues, we've been a long way down the track in 
the evidence and those things haven't yet become clear. 

85 The appellant’s agent then informed the acting Senior Commissioner that they had no issue with the acting Senior 
Commissioner exercising her power under s 27(1)(ha) of the Act and also agreed to provide particulars of misconduct and 
performance issues (ts 384).  The appellant’s agent, however, informed the acting Senior Commissioner that he was not in a 
position to provide those particulars that day but because of other commitments he needed 60 days and could provide the 
particulars by 14 December 2009.  The acting Senior Commissioner pointed out to the appellant’s agent that one would have 
thought that being halfway through the cross-examination of the respondent he would be able to state in short form the reasons 
why the respondent was dismissed (ts 386).  The acting Senior Commissioner then said: 

SCOTT ASC:  Well, look, I understand you've got a life outside of this place. 
MR T. PALERMO:  - - - that's … that's the problem. 
SCOTT ASC:  That doesn't alter the fact that I … I need to get this hearing on track. 
MR T. PALERMO:  Yes. 
SCOTT ASC:  And what I - - - 
MR T. PALERMO:  But all we ask is some additional time. 
SCOTT ASC:  - - - I'm looking at issuing directions.  I don't want to issue a direction that is going to be oppressive on 
you.  By the same token, the … the applicant ought to be able to know at this point in time, at this point in the hearing … 
he ought to have been able to know before the hearing, the specifics of the … the reasons for dismissal. 
MR T. PALERMO:  Well we obviously feel that the reasons are outlined.  If you want to issue directions for further 
clarification and further statements - - - 
SCOTT ASC:  All right.  All right. 
MR T. PALERMO:  - - - there is no problem at all. 
SCOTT ASC:  All right.  Thank you for that. 
MR T. PALERMO:  So if … if I can make perhaps the final request, if, say, by 14 or 15 December, I'm sure that we'll 
… we'll have it as soon as practicable - - - 
SCOTT ASC:  All right, thank you, Mr Palermo.  The other issue that I wanted to raise with you is … is this issue of 
limitations on the period of time it will take for the parties' respective cases.  Now, what I'd ask you to do, Mr Palermo, is 
give some thought to time frames, and I appreciate that you've had some difficulty.  I don't deny the difficulty you've had 
that Mr Rosenthal has not promptly answered your questions and sometimes that's … that's been … well, I won't 
comment on that, but … but I've had to direct him on a number of occasions to answer that question … that … that's not 
denied and I think he would need to be … there's a skill to asking questions that enables the questioner not to get drawn 
into a debate and I think that's something you need to focus on, too, which would assist on … in moving things along. 
What I would ask you to do is some … give … give some thought to putting down in writing to me the names of your 
witnesses and how long you anticipate that each of them will take in examination-in-chief and how much longer you think 
… given the history to date, how much longer you think you will be with the applicant, given the issues you're going to 
identify as being specific reasons for dismissal and I'll ask the applicant's solicitors to do the same so that I will have a 
schedule and we can keep a running tally of how things are going so that I can move things along and ensure that we're 
not going off down different burrows behind different rabbits. 
MR T. PALERMO:  Very well. I … I don't have any objections to that. 

86 On 5 November 2009, the acting Senior Commissioner made an interlocutory order requiring among other matters that the 
appellant provide further and better particulars of defence.  In the reasons for decision given when making the order made on 
5 November 2009 the acting Senior Commissioner stated she was concerned at the pace at which the hearing was proceeding 
and she wished to put in place mechanisms for focussing the parties’ attention on the issues in dispute between them and for 
specifying and limiting the times for the conduct of the hearing.  The acting Senior Commissioner also recorded in the reasons  
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for decision that although the appellant had filed and served a document dated 8 June 2009 which provided some further and 
better particulars of the appellant’s reasons for dismissal other matters continued to arise during the course of the hearing and 
it was difficult to determine whether they were matters upon which the appellant relied for its decision to terminate the 
employment and thus relevant to the proceedings. 

87 On 7 December 2009, the appellant responded to the acting Senior Commissioner’s order in respect of further and better 
particulars of alleged misconduct and performance issues in a letter stating that these ‘are fairly well outlined in the 
Respondent’s statement of 8 June 2009’.  The letter then set out some additional information.  This information was as 
follows: 

• The documentation that has to date been submitted in evidence and documentation that will continue to be 
submitted in evidence consists of documentation from Mr Vic Matthews during the period of his employment, 
documentation during the period of Mr Rosenthal's employment, and documentation post-Mr Rosenthal's 
employment.  The documentation consists of rainfall charts, hay cutting records, fertiliser records, farm reports, 
general farm documentation, and all details relating to stock numbers.  The records that apply and that have been 
submitted during Mr Mathews' [sic] employment were left to Mr Rosenthal upon him taking up full time 
employment as a basis and guide from which to work from.  Mr Rosenthal was aware of the content of the 
documentation as he immediately prior to his full time appointment had been working on a part-time basis 
assisting Mr Matthews and was made fully aware of the documentation required to conduct the farming 
operations. Mr Matthews will give evidence that these records were not only provided to Mr Rosenthal but 
explained to him.  Mr Rosenthal had denied, and in the first instance, not even acknowledged the existence of the 
records, but then has given evidence that he was not aware of the content of the records provided to him by Mr 
Matthews. Mr Rosenthal during cross examination then reluctantly admitted to the records being in the ‘office’.  
Records are paramount to conducting the farming activities and that is the reason why the documentation has been 
submitted and will continue to be submitted in evidence. 

• Upon Mr Rosenthal resigning due to his father's illness, his work performance deteriorated.  He has so far given 
evidence that he had no record and was not able to keep stock number records, produce farm reports, and 
document other farming matters as a computer was not provided to him.  Mr Rosenthal kept a pocket notebook as 
did Mr Matthews from which stock numbers and movements were recorded.  A computer was offered by me but 
the offer was not taken up on.  Mr Rosenthal stated he did not know how to use one.  If Mr Rosenthal can avail 
himself to provide a full and itemised reconciliation of all matters to do with stock prior to the hearing 
reconvening, then I estimate that not only will his time on the stand be reduced to say, 1 to 2 days, but possibly 
many of the other witnesses may not be required at all. 

88 The letter also made a written request that the acting Senior Commissioner reconsider her decision not to allow 
Laurie Rosenthal and Nadine Rosenthal to appear to give evidence.  The appellant firstly stated that if the acting Senior 
Commissioner stood by her ruling that he would have no alternative but to lodge an appeal against the ruling.  The second 
reason given for the request was that: 

Evidence has so far been given by Mr Rosenthal of certain critical information that was processed on Mrs Rosenthal 
Senior's computer.  Despite continuous requests, the computer has not been produced.  Mrs Rosenthal Senior is required 
to give evidence not only of the ownership of the computer but of the information that was processed on her computer.  I 
can have a computer analyst examine the computer either at or prior to the hearing continuing so as to reduce hearing 
time.  Mr Rosenthal Senior is required to give evidence as it appears from what Mr Rosenthal has stated in cross-
examination that at times while he was on leave he consigned the farm and all farming operations without authority to his 
father.  His father needs to be cross-examined as to the duties he undertook, stock numbers consigned to him and stock 
numbers re-consigned upon completing his ‘caretaking’ role. 

89 The appellant sought leave in the letter to amend any defence matters with a right to have the ability to set-off and 
counterclaim for damages that he had incurred either as a result of the respondent’s negligence or refusal to attend to duties.  
This application was refused by the acting Senior Commissioner on grounds the Commission has no power to award damages 
to an employer ([47] reasons for decision given on 6 July 2010). 

90 The appellant’s letter dated 7 December 2009 also set out the following list of the names of the appellant’s witnesses and an 
estimate of times for examination in chief and cross-examination: 

• Charles Rosenthal - 3 to 8 days 
• Mr Rosenthal Senior - 1 day 
• Mrs Rosenthal Senior - 3 hours 
• Chantel Rosenthal - 3 hours 
• Vic Matthews - 2 to 4 days 
• Tony Palermo - 1 to 8 days 
• John Palermo - 6 hours 
• Noel Nancarrow - 4 hours 
• Todd Nancarrow - 4 hours 
• Bob Nancarrow- 4 hours 
• Michael Venn - 1 day 
• Tim Venn - 2 days 
• David Cabassi - 2 days 
• Rachel Cosentino - 2 hours 
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91 The appellant also stated in the letter that if some matters could be adhered to and agreed to prior to the rescheduled hearing he 
could see no reason why the rescheduled hearing could not be completed in three to four days.   

92 As set out above, the appellant purported to provide the further and better particulars of alleged misconduct and performance 
issues in a letter dated 7 December 2009.  However, the information provided did not clearly state any issues of misconduct 
and performance.  Importantly the matters raised did not address any of the issues raised by the appellant’s counsel on 
21 October 2009 (ts 377) as issues that had been raised in cross-examination that were outside the parameters of the particulars 
given on 8 June 2009. 

93 The appellant’s letter of 7 December 2009 also purported to contain an estimate of the time needed to complete cross-
examination of the respondent and examination in chief of the appellant’s witnesses as approximately 14 days to 30 days.  We 
use the word purported as the timeframes suggested for some witnesses could not be described as proper estimates because of 
the wide scope of time said to be required for some witnesses. 

94 On 21 January 2010, after a speaking to the minutes the acting Senior Commissioner made the following interlocutory order 
that the Commission: 

1. Declares that the periods set out in Order 2 hereunder are those reasonably necessary for the fair and adequate 
presentation of the parties' respective cases; 

2. Orders that the parties shall present their cases in accordance with the maximum periods set out below: 
(a) completion of the cross examination of the applicant, Charles Henry Rosenthal – a further day; 
(b) completion of the evidence of Victor John Matthews: 

(i) examination in chief – a further half day or 2.5 hours, whichever is greater; 
(ii) cross examination – 1.5 hours. 

(c) evidence of Tony Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 1.5 hours. 

(d) evidence of John Palermo: 
(i) examination in chief – 2 hours; 
(ii) cross examination – 30 minutes. 

(e) evidence of Noel Nancarow: 
(i) examination in chief – 1 hour; 
(ii) cross examination – 10 minutes. 

(f) evidence of Todd Nancarrow, Bob Nancarrow, Michael Venn and Tim Venn: 
(i) examination in chief – 1 hour each: 
(ii) cross examination – by application, provided that it shall be no more than thirty minutes each. 

(g) evidence of David Cabassi: 
(i) examination in chief – one hour; 
(ii) cross examination – 20 minutes. 

3. Orders that closing submissions be made orally at the conclusion of the evidence, with each of the respondent and 
applicant being limited to 1 hour. 

4. The hearing of this matter shall be re listed for a period of 5 days at which time it shall conclude unless further 
time is allowed. 

95 The acting Senior Commissioned issued reasons for decision for making this order on 15 January 2010.  In her reasons the 
acting Senior Commissioner observed [10] – [27]: 

I have considered the history of this matter.  That history includes that the matter was listed for three days, and it was 
listed for a further two days, although some of that latter period was utilised for conciliation.  Mr Rosenthal's evidence has 
already taken an inordinate time due to the way questions have been framed; an inefficient and time consuming method of 
cross-examination; a lack of clarity as to the reasons for dismissal, and due to Mr Rosenthal being reluctant to answer and 
unhelpful in answering questions such that he was required to be directed to answer on a number of occasions.  The 
manner in which the respondent in particular has approached the hearing to date has lacked discipline and if such an 
approach were to continue, it is conceivable that the hearing would drag on indefinitely.  This is further evidenced by the 
lack of precision in the respondent's estimates of the length of time it will take for examination in chief of Mr Tony 
Palermo, the respondent's own agent, where the estimate is between one and eight days, and for Mr Matthews, a further 
two to four days. 
The Commission is not obliged to allow parties to take as long as they please.  It has an obligation to conduct hearings in 
an expeditious manner, and to do so in a manner which is fair to both sides.  To allow one side to proceed in a manner 
which places no obligation on that party to conduct it's case efficiently would be an inefficient use of the Commission's 
time, but also unfair and costly on the other party.  Section 27(1)(ha) recognises the need for the Commission to impose 
limits in appropriate circumstances. 
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Reviewing the history of this matter has reinforced my view as to the need for and appropriateness of issuing orders for 
the purpose of limiting the period for presentation of the parties' respective cases pursuant to s 27(1)(ha) of the Industrial 
Relations Act, 1979 (‘the Act’) to ensure that the hearing is conducted in a manner envisaged by s 26(1)(a) of the Act, in 
particular by the respondent's proposals in respect of the length of time that it intends its witnesses to be under 
examination in chief.   
I note also that the respondent suggests that Chantel Rosenthal be under examination for three hours, however, Chantel 
Marie Rosenthal, the wife of the applicant, gave evidence on 2 September 2009 and was cross-examined.  Her evidence 
concluded that day.  There is no indication as to why she ought to be recalled.   
The respondent seeks that I reconsider my decision made early in proceedings to discharge summonses issued to Mr 
Rosenthal Snr and Mrs Rosenthal Snr.  The suggestion contained within Mr Palermo's letter of 7 December is two-fold: 

1. That if I do not reconsider that ruling then he ‘will have no alternative but to lodge an appeal against the 
ruling’. 

2. That evidence given by the applicant: 
‘of certain critical information that was processed on Mrs Rosenthal Senior's computer.  Despite 
continuous requests, the computer has not been produced.  Mrs Rosenthal Senior is required to 
give evidence not only of the ownership of the computer but of the information that was processed 
on her computer.  I can have a computer analyst examine the computer either at or prior to the 
hearing continuing so as to reduce hearing time’. 

I have considered whether it is appropriate to reconsider my earlier decision regarding Mr and Mrs Rosenthal Snr being 
summonsed and my view on that matter has not changed.   
The evidence given by Chantel Rosenthal as to her use of the computer stands.  Appropriate conclusions can be drawn 
from that applying the rules of evidence.  Furthermore, it would appear that Mr Palermo wishes to examine Mrs 
Rosenthal Snr not only as to the ownership of the computer but about the information that was processed on her 
computer.  The only question which arose during Chantel Rosenthal's evidence was the date upon which a particular 
document was typed.  Her evidence stands as it is and there is no indication as to why that evidence should or should not 
be accepted.  Further, there is no indication of what, if any, further evidence regarding ‘information that was processed on 
her computer’ was necessary for the purpose of this hearing, and why Mrs Rosenthal Snr ought to be examined about that.   
As to Mr Rosenthal Snr, the respondent says that he is required to give evidence:   

‘as it appears from what Mr Rosenthal (the applicant) has stated in cross-examination that at times while he was 
on leave he consigned the farm and all farming operations without authority to his father.  His father needs to be 
cross-examined as to the duties he undertook, stock numbers consigned to him and stock numbers re-consigned 
upon completing his “caretaking” role’.   

There is no indication as to how this information is relevant.  It appears to go back to the question of stock numbers which 
Mr Palermo suggests were not as they ought to have been, whilst he denies there is any allegation of theft against the 
applicant.   
The questions which are before the Commission relate to the applicant's performance of his duties.  He has given 
evidence of the circumstances under which he took leave and his father undertook duties for him.  I see no relevance in 
further examination of this issue in terms of evidence from Mr Rosenthal Snr.  I am of the view that Mr Palermo is 
seeking to use this hearing to gather information for purposes other than responding to the claim before the Commission, 
a matter clarified with Mr Palermo early in proceedings. 
In respect of the evidence of Victor John Matthews, he was under examination in chief on 2 September 2009 from 
2:00pm until 4:00pm.  For it to be suggested that his evidence in chief should now take between two and four days, 
without explanation, makes it difficult to accept that this is a fair and reasonable estimate of the time required of him.  
Further, an examination of the transcript of the examination in chief on that day demonstrates that his examination could 
have been far more efficiently and effectively conducted in a shorter period of time that it took to that point.  There was 
also a great deal of repetition in the questioning of him.  Accordingly, I am prepared to allow Mr Matthews' examination 
in chief for a further half-day or 2.5 hours. 
As to the applicant, Charles Rosenthal, the respondent says that it requires him to be cross-examined for between three 
and eight further days.  Mr Rosenthal has already been under cross-examination for almost all of 1 September 2009, for 
more than half of the morning on 2 September 2009, and all day on 20 October 2009.  In deciding how much more time 
should be allowed for the cross-examination of Mr Rosenthal, I note how long he has already been under cross-
examination; how long the hearing was originally scheduled for; that Mr Rosenthal has, from time to time, been directed 
by me to answer questions put to him because of his lack of cooperation, and that during the hearing of 20 October 2009, 
Mr Palermo responded to a question regarding the timing of Mr Rosenthal's cross-examination and of Mr Matthews 
completing his evidence.  Mr Palermo said: 

‘Yes.  Mr Matthews has been programmed to be here tomorrow and, hopefully, we'll get through Mr Rosenthal's 
evidence today.’ (Transcript page 259). 

In all of those circumstances, I conclude that one further day of cross-examination of Mr Rosenthal, the applicant, ought 
to be quite adequate. 
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As to examination of the respondent's own witnesses, the respondent suggests Mr Tony Palermo's evidence will take 
between one and eight days.   Given that Mr Tony Palermo is conducting the case for the respondent, this is an 
extraordinarily inadequate and poor estimation and one is led to the conclusion that there has been no genuine attempt to 
make any proper estimate.  One would have thought that Mr Palermo would know how long his evidence will take.  In the 
circumstances, Mr Tony Palermo's evidence is to be scheduled for two hours.   
As to John Palermo's evidence, it is suggested that his will take six hours.  Given what I perceive to be gross over-
estimations and unreasonable estimations of time for the respondent's witnesses, and not having any information as to 
what evidence John Palermo would give during that six hours, I intend to order that his evidence be limited to two hours.   
Likewise, the estimates of the time for the evidence to be called of Noel Nancarrow, Todd Nancarrow, Bob Nancarrow, 
Michael Venn, Tim Venn and David Cabassi appear to be unreasonable.  In the case of each of these witnesses, I will 
schedule their evidence for one hour each.   
As to the respondent calling evidence from Rachel Cosentino, Ms Cosentino is the applicant's solicitor representing him 
during these proceedings.  There is no explanation as to why she would be able to give any evidence of a relevant nature 
in this matter.  In the absence of such an explanation, it is not my intention to provide any time for her to be examined by 
the respondent. 
The times for cross-examination of the respondent's witnesses do not appear to be unreasonable given the times for 
examination in chief which I have set out above.  However, where the applicant has indicated that ‘0 hours will be 
required for cross-examination’, I will allow the applicant to apply to cross-examine those witnesses once their evidence 
has been given, provided that cross-examination is limited to 30 minutes in each case.   
The closing submissions shall be made at the conclusion of the hearing, orally.  The parties shall each have one hour for 
closing submissions.   
Minutes of Proposed Orders shall issue reflecting these time limits.   

96 The appellant contends in the grounds of appeal that the time limits imposed on the presentation of the appellant’s case were 
imposed because the acting Senior Commissioner lost control of the proceedings.  Such a contention is untenable.  It is 
apparent from the transcript that clearly at no time did the acting Senior Commissioner lose control of the proceedings.  As the 
acting Senior Commissioner aptly observed the Commission is not obliged to allow parties to take as long as they please.  
When hearing the appeal against the decision of the acting Senior Commissioner made on 21 January 2010 the Full Bench in 
Palermo v Rosenthal [No 1] observed that one of the objectives of case management in most courts and tribunals is the 
reduction in trial and hearing times.  The Full Bench then went on to say [55]: 

In our opinion, the recent observations of Palmer J in Tobin v Ezekeil [2008] NSWSC 1108 where he said that litigants 
are not free to expend as much of the Court's resources as they wish [36], reflects an appropriate principle of case 
management that should be applied in matters before this Commission.  His Honour also aptly said [37]: 

Litigants are entitled to a fair opportunity to present their case; that does not mean that they can take as long as 
they like in doing so. The judicial time and administrative of this State's courts are strained by the press of 
litigants seeking to have their cases heard quickly and efficiently. No one litigant has the right to insist that his 
case will consume as much of the Court's time and resources as his own pockets will bear. 

97 Having read the whole of transcript of proceedings of the hearing before the acting Senior Commissioner it is apparent that the 
making of the order to impose time limits was made in an attempt to focus the appellant’s agent on the task of properly 
running the appellant’s case.  It is also clear that at no time did the acting Senior Commissioner lose control of the 
proceedings.  A reason why the hearing was protracted was because of the inefficient manner in which the appellant’s agent 
conducted the appellant’s case. 

98 It is also clear that the respondent was not a helpful witness.  He and the appellant’s agent often engaged in combative 
exchanges which resulted in numerous directions by the acting Senior Commissioner to the respondent to answer the question 
that had been put (ts 98, 99 - 100, 107, 137, 192, 195, 200, 204, 259, 265 - 266, 273, 282, 308, 309, 365 and 405).  However, 
the fact that the respondent was an argumentative witness did not absolve the appellant from the responsibility of conducting 
his case with some semblance of efficiency. 

99 The pivotal inefficiencies in the running of the appellant’s case were: 
(a) The particulars of alleged misconduct and poor performance provided by the appellant were so vague and 

nebulous that it was difficult to discern what were the acts and omissions relied upon by the appellant in taking 
action to dismiss the respondent; 

(b) The cross-examination of the respondent was inquisitorial in the sense it took the course of an investigation to 
ascertain whether the respondent had engaged in misconduct and whether his performance was poor.  The cross-
examination of the respondent was also repetitive, inefficient and failed to reveal the basis of the decision to 
dismiss.  These inefficiencies were patently revealed when the appellant’s agent was asked to provide in short 
form the reasons for dismissal on 21 October 2009 after at least three days of cross-examination of the respondent 
and Chantel Rosenthal, and the appellant’s agent was unable at that point in time to do so. 

100 Whilst the concept of relevance should in general not confine too tightly the cross-examination of a witness, it is abundantly 
clear from reading the transcript that prior to making the order to impose the time limit an inordinate amount of time was 
wasted by the appellant’s agent in conducting the appellant’s case.  This did not improve when the hearing resumed in May 
2010.  Not only was a substantial amount of time spent by the appellant’s agent of questions of the respondent that were 
irrelevant, the appellant’s agent asked many repetitive questions which in turn many of these questions did not and could not 
by their nature adduce any relevant evidence.  He also asked questions in a way that was provocative and argumentative.  Also 
many questions were vague and the agent often raised the same questions repeatedly as it appears he did not accept many 
answers that were given by the respondent (see for example ts 94, 129, 208, 264, 461-462 and 510). 

101 The appellant’s cross-examination of the respondent appeared to have no structure.  The appellant’s agent often started asking 
questions on one area, switched to other areas, returned to an area that he had asked a lot of questions about previously and 
asked many questions that he had previously asked.  Whilst moving between areas of cross-examination is not unusual with 
some repetition even by those experienced in the art of cross-examination, the degree and extent to which this occurred was 
remarkable. 
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102 The appellant’s agent did not properly adduce evidence during cross examination.  For example at ts 312 and ts 437 he asked 
the respondent questions about firebreaks and then at ts 525 he referred the respondent to an issue about a penalty notice from 
the Shire of Murray for non compliance with firebreak regulations but did not pursue the issue after the respondent asked to 
see a copy of the notice 

103 Even after the order was made to impose the time limits the appellant’s agent’s cross-examination of the respondent continued 
in this manner and failed to reveal with any particularity the grounds for dismissal.  Much of the cross-examination of the 
respondent was taken up by an examination of entries made by the respondent in the diaries.  The cross-examination of the 
respondent ranged the entire period of employment of the respondent as farm manager, as the appellant’s agent took the 
respondent painstakingly through almost all of the diary entries made by the respondent.  Yet the questioning of daily 
activities of the respondent revealed very little evidence that could assist the acting Senior Commissioner in determining 
whether the appellant had discharged the evidentiary onus of proof that misconduct had occurred. 

104 The questioning of the respondent appeared to proceed on the basis that if enough questions were asked and were repeated, a 
substantial ground of misconduct or poor performance justifying dismissal would emerge. 

105 The appellant’s agent also tried to use the cross-examination of the respondent to obtain information for matters that were 
unrelated to any issue that properly could be in dispute in the proceedings before the acting Senior Commissioner.  For 
example, questions were asked about whether monies were outstanding to three farm hands that were employed by Palermo 
Farms, whilst the respondent was employed by the appellant (ts 206 - 207 and 291 - 295).   

106 Even when the hearing resumed on 5 May 2010 and the cross-examination of the respondent resumed the appellant’s agent 
was unable to particularise the issues that arose as the reasons for dismissal.  When asked to address those issues by the acting 
Senior Commissioner the appellant’s agent said (ts 401): 

MR T. PALERMO:  Well, they're not … they're not things that I can address readily right now because it goes down to 
… to the … to our case. We haven't … even with the … with the diaries, we … we were just starting to lead on to the 
reasons for the dismissal and I'd prefer to actually outline those and articulate those at … at … in … in good time once I 
go through the rest of the diaries and … and with - - - 
SCOTT ASC: Well - - - 
MR T. PALERMO: - - - Mr Rosenthal under cross-examination. 

107 On 5 May 2010, the appellant’s agent raised an allegation for the first time that the respondent had stolen stock from Palermo 
Farms.  When questioned by the acting Senior Commissioner why that allegation was now being put and whether what had 
previously been alleged had changed, the appellant’s agent said (ts 465): 

MR T. PALERMO:  Commissioner, you must take my comments at the time in the context of what went on and the 
documentation that we have … now have to hand. 
SCOTT ASC:  I don't know what that means. 
MR T. PALERMO:  I … well, the question of theft was not an issue at the time.  After taking a statement of evidence 
from Mr Matthews, it is now a question of theft and that's why we are putting that question. 

108 If an allegation of theft of stock was contemplated to be possible it is extraordinary that the appellant’s agent did not take a 
statement from Mr Matthews prior to the hearing commencing or at least prior to the purported further particulars of defence 
being provided in December 2010. 

109 The appellant’s agent then went on to say that they had been unable to reconcile stock numbers and if they did not reconcile 
there was only one conclusion and that was someone had taken stock (ts 465 - 466).  The acting Senior Commissioner then 
adjourned the hearing to consider whether the appellant should be allowed to amend its grounds of answer to allege theft.  
When the hearing resumed on 6 May 2010 the acting Senior Commissioner informed the parties that the application to amend 
was refused.  It later emerged that Mr Matthews was unable to provide evidence on which such an allegation could be based.  
On 13 May 2010, Mr Matthews gave evidence that when he recommenced employment as the farm manager in 
December 2008 he could not reconcile the stock numbers (ts 658).  When questioned by the appellant’s agent about 149 cows 
that did not produce a calf (referred to in the evidence as dries or dry cattle) he was asked what could possibly cause that 
result, Mr Matthews said (ts 658): 

Bulls unable to serve the cows; cows being able to get away from the bulls inasmuch that they were spread between too 
many paddocks; the nutrition of the animals was not sufficient because they wouldn't cycle. 

110 He was then asked by the appellant’s agent, ‘Is it possible that cattle may have disappeared?’  In reply Mr Matthews said 
(ts 658): 

I found no evidence of that at all, Tony, with the numbers you gave me. 
111 As to the claim that the time limits on the presentation of the parties’ cases left no time for the appellant, his agent and other 

proposed witnesses to give evidence, it is apparent that the appellant ran out of time because of the inefficient way the 
appellant’s case was run.  Firstly, the appellant appeared to be of the view that no further evidence needed to be led on behalf 
of the appellant as the respondent’s evidence could not establish a finding that he had been harshly, oppressively or unfairly 
dismissed (ts 725).  In closing submissions in reply the appellant’s agent said (ts 725): 

I can't see from the summary that was provided how for the life of me it can be deemed to be … that the dismissal was 
harsh, oppressive and unfair. They're strong words and nothing that was said would indicate support for those. Whether I 
decided to give evidence or not, that's up to me. Whether other witnesses or whether it was decided whether to call other 
witnesses or not, that's up to the respondent, but for the benefit of the Commission, one of the reasons why … one of the 
important reasons why that was the case is because the respondent and I formed the view that nothing that was provided 
or … or demonstrated by the applicant could in any way be deemed to be harsh, offensive and unfair and to add to the 
pain, it was considered not necessary. 

112 He also said (ts 727): 
The fact that some of the statements made by Mr Rosenthal remained unchallenged, his evidence will speak for itself. 
There was no reason to challenge anything. That's why we saw fit not to introduce other witnesses because there was no 
need. As far as the number of witnesses, well I think I have said that before. Well, I would love to have called all those 
people, but we would have been here till doomsday, but in any event, at the end of the day, it's up to the applicant to 
prove. It's not up to the respondent to disprove. It's up to the applicant to prove. 
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113 Secondly and importantly, the transcript records reveal that time was available for the appellant to call evidence about the 
respondent’s performance, alleged misconduct and reasons for dismissal, as the appellant through his agent elected not to use 
all of the time allocated for his case.  The appellant sought and was granted additional time to cross-examine the respondent.  
Whilst some of this time was deducted from the time allocated to the appellant’s witnesses, not all of the time allocated to the 
appellant’s case was used.  On 5 May 2010, the acting Senior Commissioner had planned to sit until 4:30 pm but she 
adjourned the hearing at 3:07 pm to consider whether the appellant could amend his particulars of defence to allege theft 
(ts 465).  When the hearing resumed the following day on 6 May 2010 at 10:30 am she informed the parties that one and a half 
hours allowed for the cross-examination of the respondent would be added (ts 469).  Later that day the appellant’s agent 
informed the acting Senior Commissioner that it would not be necessary to call all of the witnesses the appellant intended to 
call and that the appellant was keen to conclude the case within the time allocated.  In particular he said (ts 507 – 509): 

MR T. PALERMO: Commissioner, we … we're all conscious of time and … and we are as well. You have allocated 
today, tomorrow and I think next Thursday and Friday. 
SCOTT ASC: Yes. 
MR T. PALERMO: So it is your desire, and it's certainly our desire, to finish the whole case by next Friday. 
SCOTT ASC: Yes. 
MR T. PALERMO: And we'll try and make up the time in some way if we possibly can. What we've discussed is that 
based on what has come out so far, it may be that some of the witnesses that we were going to call may only be to 
reinforce, repeat or perhaps not add much. They will certainly be able to add things, but it's a question of our judgment as 
to how much more they can add and having considered that, we … and considering we have got to finish … or certainly 
try and finish on time - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - we have considered that perhaps some of these witnesses … or not perhaps, but we have 
considered that some of these witnesses we can possibly do away with - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - thus saving time and finishing on time with the proviso that, basically, we … we may review 
this … the schedule pursuant to your order of 21 January and … and maybe look at those people and just rearrange the 
time, so if that's in order I … I can do that now, if you like. 
SCOTT ASC: Well, tell me what you propose and … and I'll - - - 
MR T. PALERMO: All right. As far as the evidence of John Palermo, we can delete that. That will save two-and-a-half 
hours. Mr Noel Nancarrow is away and he's the … he's the Shire President and he's the one that does the hay and he 
would have been very crucial also, but he … he's away. He's away for a month. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: And after that he's … I understand he's going to have (indistinct) and formal council duties. So if we 
are not able to have Mr Nancarrow appear after next Friday, then Mr Nancarrow will also have to go by the wayside and I 
think you have indicated strongly that you don't want to have this going past next Friday but - - - 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: - - - if you are then, we … we would … we'd love to have Mr Nancarrow, but if your ruling is no, 
then Mr Nancarrow can't appear. 
SCOTT ASC: Anything further? 
MR T. PALERMO: That's another one … now 10 minutes. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: Todd Nancarrow, Bob Nancarrow, Michael Venn and Kim Venn, you have allocated one hour each. 
I would foresee calling one of those people. I don't know which one yet, but one that will basically be able to … that 
knows the land and … and tell us in summary form as much as possible what we need to ask, so we can save three hours 
there. 
SCOTT ASC: Mm'hm. 
MR T. PALERMO: David Carbassi, I think will be necessary. So at the moment we have got three, four, five, six; 
there's about … about seven hours and if we are still running … or appear to be running short of time, then even my 
evidence would be the next down the firing line because I think the Commissioner has probably got the gear of how I feel 
on it, anyway, notwithstanding that I haven't been on the stand under oath, et cetera, but … but I'd like to … to do that, 
but if we're running short of time then in the interests of finishing on time, that's … that's the way - - - 
SCOTT ASC: Can I say to you, Mr Palermo, it's not a matter of me knowing what you feel about the situation. 
MR T. PALERMO: Sure. 
SCOTT ASC: It's a matter of - - - 
MR T. PALERMO: I'm sorry, they're the wrong words. 
SCOTT ASC: No, no, no. If … if you need to bring evidence, you need to bring that and a statement from the bar table 
does not have the same weight - - - 
MR T. PALERMO: Yes. 
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SCOTT ASC: - - - as when you're under … under oath and under cross-examination. 
MR T. PALERMO: Yes. 
SCOTT ASC: So I wouldn't want you to think that I would give what you say from the bar table any weight when it 
came to that being in conflict with anything that I heard under oath. 
MR T. PALERMO: Yes. I … I … look, I know better. Perhaps I … I put it in the wrong - - - 
SCOTT ASC: You're being optimistic. 
MR T. PALERMO: - - - in the wrong way. 
SCOTT ASC: Yes. 
MR T. PALERMO: So there's … there's seven hours and, again, you know, in the interests of finishing on time, so if … 
if that's okay and we can have some of that latitude, I have started to take a statement from David Carbassi. He would … 
he's instrumental in … in … he's an experienced man, but one hour may be a little bit short for Mr Carbassi, but, you 
know, we have to then manage our case with the time that we have got available. 

114 The appellant’s agent then sought leave to further extend the time for cross-examination of the respondent and said that 
following the conclusion of the respondent’s evidence the appellant would immediately call Mr Matthews as the next witness 
(ts 510).  In light of the discussion about witnesses the acting Senior Commissioner granted the appellant’s application to 
extend the time allowed for the cross-examination of the respondent until 4:15 pm that day. 

115 The digital transcribing records record that on 7 May 2010 the hearing did not commence until 12:10 pm.  The reason why the 
hearing started late was that the appellant was granted an adjournment to 12:00 pm so that the appellant’s agent could attend a 
status conference in the Supreme Court.  When the hearing commenced on that day, the acting Senior Commissioner told the 
parties that she would sit extended hours to allow the respondent’s witnesses to give evidence and to allow time for 
submissions (ts 571).  However the time allocated for hearing on that day was truncated as the appellant did not have any 
witnesses available and the appellant’s agent did not wish to give evidence that day.  At 12:47 pm, the respondent’s counsel 
completed the cross-examination of the respondent.  As the appellant’s agent did not have another witness available at that 
time, the hearing was adjourned at 12:48 pm for lunch.  When the hearing resumed at 1:45 pm the appellant’s agent informed 
the acting Senior Commissioner that he was unable to call Mr Matthews as Mr Matthews had to attend a doctor’s appointment 
that afternoon.  When asked why other witnesses (for the appellant) could not give evidence that afternoon, the appellant’s 
agent said (ts 581 - 582): 

MR T. PALERMO:  Oh, it's just the way we want to conduct the case and I seek that adjournment. 
SCOTT ASC:  Well, Mr … Mr Palermo, it's … it's not simply a matter of finishing within time.  It's also a question of 
the Commission's time and convenience to all people, not merely to you.  So whilst you have the right to conduct your 
own case as you see fit, you … you can't simply come along here and say, "We hadn't arranged any alternatives, 
therefore, we want to stop now." 
MR T. PALERMO:  Well, that is the case, Commissioner.  The other witnesses were booked for … for next week and 
that's … that's the way - - - 
SCOTT ASC:  You're listed as a witness yourself. 
MR T. PALERMO:  - - - that's the way it is. 
SCOTT ASC:  You have listed … you … you have listed yourself as a witness, though. 
MR T. PALERMO:  Yes. I think … I think if you look back in your notes, I indicated that if the time was running short, 
I would be also one of the witnesses that wouldn't … wouldn't give evidence. 
SCOTT ASC:  So does that mean you won't be giving evidence? 
MR T. PALERMO:  I may not - - - 
SCOTT ASC:  All right. 
MR T. PALERMO:  - - - be giving evidence and it is not … not our intention to waste the Commission's time and I 
appreciate what you have said. 
SCOTT ASC:  Well, Mr Palermo, it seems to me … and I am very concerned. I appreciate you believe that we will still 
finish within time and I don't refer this to you specifically, but my experience is that things don't always finish on time, in 
fact quite often they don't finish on time.  We're running very short of time as it is.  You have seen what has happened 
over the last two-and-a-half days about breaks for various things, which do eat into time.  All right.  Let me give that 
some thought.  Ms Cosentino, do you have comment? 
MS COSENTINO:  Only that I want a proper opportunity to cross-examine all of the witnesses called by the respondent.  
I want to have the time that has been allowed by the orders made in January 2010 to cross-examine the witnesses and if 
the respondent's conduct of the case is going to impinge on that time, then, in my submission, that will be prejudicial to 
the applicant. 
SCOTT ASC:  Well, it … it seems to me that there … there is an option and that is that if adjourn now, then I deduct that 
time from the time that's available for the respondent to conduct its case and given what Mr Palermo has just said, that 
would appear not to be a difficulty from their perspective.  Are you … do you have any problem with that? 
MR T. PALERMO:  That's right, Commissioner. I think you have already been dealing with it on that basis and that's 
what we foreshadowed and - - - 
SCOTT ASC:  All right.  All right.  Then we will adjourn this afternoon and reconvene at 10 am on Thursday and the … 
the time that we lose this afternoon … and that's 2.5 hours … will be deducted from the time that the applicant … the 
respondent has to conduct its case and the times for cross-examination will remain as they are. Is there anything further? 



152                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

MR T. PALERMO:  Commissioner, just to clarify, that you are deducting 2-and-a-half hours from the balance of time 
left after today or from - - - 
SCOTT ASC:  From - - - 
MR T. PALERMO:  - - - including today? 
SCOTT ASC:  From the balance of … no.  What I'm deducting it from is the times that would have been allocated for the 
presentation of your evidence. 
MR T. PALERMO:  Including today? 
SCOTT ASC:  Including the rest of today, yes. 
MR T. PALERMO:  That - - - 
SCOTT ASC:  Yes.  All right.  Anything further?  No? 
MS COSENTINO:  No. 
SCOTT ASC:  All right, thank you.  We'll adjourn till 10 o'clock next Thursday. 

116 Consequently, the hearing adjourned at 1:50 pm that afternoon.  The hearing resumed early on 13 May 2010 at 10:00 am.  On 
that day Mr Cabassi and Ms Logan gave evidence on behalf of the appellant and Mr Matthews completed part of his evidence.  
On 13 May 2010, the appellant’s agent requested and was later granted an adjournment of the hearing on 14 May 2010 for half 
an hour to enable him to appear at another status conference in the Supreme Court.  The acting Senior Commissioner had 
made arrangements to sit to 5:00 pm on 13 May 2010 but the hearing adjourned at 4:37 pm as the appellant’s agent did not 
wish to commence his re-examination of Mr Matthews until the next day (ts 687).  At the end of the day on 13 May 2010, the 
acting Senior Commissioner informed the parties that the hearing would commence at 10:00 am on 14 May 2010, that they 
would sit until 5:00 pm and that all of the evidence would need to be completed by 3:00 pm which would allow each party an 
hour each for closing submissions (ts 687). 

117 When the hearing commenced at 10:00 am on 14 May 2010, the appellant’s agent informed the acting Senior Commissioner 
that he would not be giving evidence and that after the evidence of Mr Matthews was finished, he would need a couple of 
hours (including over the lunch break) to piece together the final submissions and closing submissions could commence 
immediately after lunch (ts 689).  The hearing resumed at 2:00 pm and closing submissions were concluded at 4:14 pm.  

118 It is clear that the appellant’s contention that the imposition of time limits left no time for the appellant, Tony Palermo and 
other proposed witnesses to give evidence is not substantiated. 

119 For these reasons it is our view that no error on behalf of the acting Senior Commissioner in exercising her discretion to 
impose time limits has been demonstrated. 

Grounds 1, 7, 10 and 14 
(a) Bias, judicial conduct and unfair trials – Legal Principles 
120 The obligation on a member of the Commission when hearing a matter is to observe procedural fairness.  This obligation 

includes the duty to hear and decide matters without bias or the appearance of bias.  Bias means some preponderating 
disposition or tendency, a propensity, predisposition towards, predilection, prejudice.  It may be occasioned by interest in the 
outcome, by affection, enmity or prejudgment:  Minister for Immigration v Jia [2001] HCA 17; (2001) 205 CLR 507, 563 
(Hayne J). 

121 Grounds 1 and 10 raise the issue whether the appellant was denied procedural fairness on grounds of actual bias or 
apprehended bias by prejudgment.  The test of whether the state of mind of a decision maker is affected by bias in the form of 
prejudgment is as Gleeson CJ and Gummow J described in Jia [74]: 

is one so committed to a conclusion already formed as to be incapable of alteration, whatever evidence or arguments may 
be presented. 

122 Actual bias is rarely raised as a ground to impugn a decision, as it is ordinarily sufficient to establish apprehended bias of a 
decision maker.  The test to be applied in determining whether a judge is disqualified by reason of the appearance of bias is 
whether a fair-minded lay observer might reasonably apprehend the judge might not bring an impartial and unprejudiced mind 
to the resolution of the question he or she is required to decide:  Johnson v Johnson [2000] HCA 48; (2000) 201 CLR 488 
(492); R v Lusink; Ex parte Shaw (1980) 32 ALR 47; (1980) 55 ALJR 12; Livesey v NSW Bar Association (1983) 151 CLR 
288; Vakauta v Kelly (1989) 167 CLR 568; and Webb v The Queen (1994) 181 CLR 41.  The test is objective. 

123 Actual bias usually arises in the form of prejudgment.  The distinction between actual bias and apprehended bias was 
explained by North J in Sun v Minister for Immigration and Ethnic Affairs (1997) 81 FCR 71 as follows (134 - 135): 

Actual bias exists where the decision-maker has prejudged the case against the applicant, or acted with such partisanship 
or hostility as to show that the decision-maker had a mind made up against the applicant and was not open to persuasion 
in favour of the applicant: Wannakuwattewa v Minister for Immigration and Ethnic Affairs (unreported, Federal Court, 
North J, No VG 451/1994, 24 June 1996) and Singh v Minister for Immigration and Ethnic Affairs (unreported, Federal 
Court, Lockhart J, No 902/96, 18 October 1996). The courts have rarely found actual bias to exist. That is principally 
because, at common law, a reasonable apprehension of bias suffices to disqualify a judicial officer. Where actual bias 
exists, reasonable apprehension of bias will also exist and, consequently, courts concerned with supervising the 
application of the requirements of natural justice have not had to go so far as to find actual bias. Another reason is that 
actual bias is usually difficult to prove. Rarely will the judicial officer expressly reveal actual bias. However, several New 
Zealand licensing cases do provide some examples of express actual bias. For instance, in Isitt v Quill (1893) 11 NZLR 
224, the decision of a Licensing Committee to refuse to renew certain licences was overturned because the Committee 
members had made pledges in their election campaign to refuse all licences. See also the judgment of Stout CJ in Re 
O'Driscoll; Ex parte Frethey (1902) 21 NZLR 317. Where actual bias is not expressly voiced, it may be proved by 
inference from the facts and circumstances. 
… 
[P]roof of actual bias by inference from the facts and circumstances of the case will usually involve an assessment of a 
series of actions by the decision-maker which, when taken together, form a whole picture leading to the conclusion of pre-
judgment. It is unlikely that one single action, as distinct from a pattern of conduct, will demonstrate actual bias. 
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124 The appellant also raises an issue in grounds 1 and 10 that the hearing was not fairly conducted.  This raises the issue whether 
the appellant has had a proper opportunity to advance his defence to the applicant’s claims.  In Michael v The State of Western 
Australia [2007] WASCA 100 Steytler P with whom McLure JA and Miller AJA observed [63]: 

When the contention is one of an unfair trial, the test to be applied, according to Kirby A-CJ and Meagher JA (who 
agreed with Kirby A-CJ), is whether the impugned behaviour has "created a real danger that the trial was unfair": Galea 
at 281. If so, the judgment must be set aside: Galea at 281; E H Cochrane Ltd v Ministry of Transport [1987] 1 NZLR 
146. In R v Mawson [1967] VR 205, in which there had been excessive involvement or interference by the trial judge in 
the conduct of the case, the Court (Winneke CJ, Adam and Barber JJ) regarded the test as being whether there had been 
"such a departure from the due and orderly processes of fair trial as to amount to a miscarriage of justice". 

125 However, when considering the responsibilities of a judicial decision maker, it is important to bear in mind the tension 
between the need to control the proceedings, on the one hand, and to be, and be seen to be, dispassionate and impartial, on the 
other, with the result that the line between acceptable and unacceptable behaviour can be difficult to draw.  This is 
compounded when one of the litigants is self-represented:  Michael (Steytler P) [55].  Whilst the appellant was not self-
represented he was and is represented by a lay agent.  In Michael Steytler P said in relation to acceptable conduct [65] - [66]: 

[I]t will often be necessary, particularly with self represented litigants, for a trial judge to intervene in order to stop 
irrelevant matters being raised (Love (1983) 9 A Crim R 1 at 26) and to prevent unnecessary delays or disruptions: R v 
Morley [1988] 2 WLR 963; Galea at 279; Lars (1994) 73 A Crim R 91 at 125. In Johnson at [13] Gleeson CJ, Gaudron, 
McHugh, Gummow and Hayne JJ said:  

‘At the trial level, modern judges, responding to a need for more active case management, intervene in the 
conduct of cases to an extent that may surprise a person who came to court expecting a judge to remain, until the 
moment of pronouncement of judgment, as inscrutable as the Sphinx.’ 

Indeed, a trial judge who does not intervene to prevent undue delay and to ensure that the parties focus on the crucial 
issues may be criticised by an appellate court: R v Wilson and Grimwade [1995] 1 VR 163; Thompson at [39]. 
Next, a judge is entitled to ask questions of a witness, not only for the purpose of clarifying evidence, but also to test that 
evidence (R v Gardiner [1981] Qd R 394 at 406, 415; R v Senior [2001] QCA 346 at [36] per McMurdo P, Davies and 
Thomas JJA), although he or she should do no more than is absolutely necessary in that respect and should be careful not 
to take on the role of counsel. 

126 As to conduct by a decision maker that oversteps the mark of acceptable conduct Steytler P said [71] - [72]: 
Every judge knows that it is his or her duty to proceed in accordance with due process, independently, impartially and 
fairly. While judges are human, and can be expected to react with impatience or irritation from time to time, they are not 
expected to be rude: Lars at 133 (where the Court said that, while judges may be strong and forceful when necessary, they 
should, no matter what the provocation, always comport themselves with dignity). In Love, at 3, Wickham J said (in what 
might be a counsel of perfection) that:  

‘… [F]ortunately the time has passed in the administration of the law in this State when a litigant, a witness or 
counsel is expected to put up with impatience or rudeness from the trial judge. Such conduct on the part of the 
judge may be understandable because of illness or provocation or stress due to the difficulties of the case, but it 
can never be excused. It is professional misconduct and should be roundly condemned. Such conduct does not 
necessarily lead to a miscarriage of justice but it might do so particularly where the trial is a trial by jury. Justice 
however will not often miscarry on that ground alone; usually other factors will be present to lead to that result.’ 

There is, in this respect, an important distinction between conduct that might be regarded only as discourteous or 
impatient or even rude (in the sense that it leads to no other consequence), on the one hand, and conduct which (whether 
or not discourteous, impatient or rude) obstructs counsel in the doing of his or her work (R v Hircock [1970] 1 QB 67 at 
72 per Widgery LJ; Love, at 11) or which invites the jury to disbelieve the accused or his or her witnesses, on the other. A 
judge's interventions should not be such as to create the impression that he or she has identified himself or herself with 
one of the parties: Tousek v Bernat (1959) 61 SR (NSW) 203 at 209; Galea at 280.  

127 When assessing whether the conduct of a decision maker amounts to actual bias, apprehended bias or results in an unfair trial 
the conduct is to be assessed in the context of the whole of a hearing:  Michael [77] (Steytler P); see also Galea v Galea [1990] 
19 NSWLR 263 (279 - 280) (Kirby ACJ).  Judges and arbitrators are human and from time do react to provocation.  As 
Steytler J in Michael points out [79]: 

It is important, also, to evaluate the conduct of a trial judge in the light of any provocation offered to him or her. Judges 
are not superhuman. While they are expected to exercise restraint and, in the vast majority of cases, to resist anything 
other than a measured reaction to provocation, there will be occasions (hopefully, very rare) when this is extremely 
difficult or even impossible. In such circumstances an isolated outburst, or even a few isolated outbursts, will not 
necessarily result in a mistrial. So, for example, in Love the appellant was told by the trial Judge, on more than one 
occasion, that he was "sick and tired of him" (at 10). However, the appellant in that case "broke all the rules of fair 
combat" despite the trial Judge's efforts to maintain order (at 11, per Wallace J) and had defied the trial Judge. He had 
also taken advantage of the position that had arisen (at 26, per Pidgeon J). The Court was not persuaded that there was 
any miscarriage in those circumstances. 

(b) Has bias been established or was the hearing unfair 
128 The appellant argues that a number of rulings and actions of the acting Senior Commissioner were affected by bias.  These 

were: 
(a) Refusing to allow the production of books and documents by setting aside the summons to produce books and 

records of the purchase, sale, births, deaths, opening and closing stocks of cattle for the respondent’s family farm. 
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(b) Trying to change the way in which the appellant was running his case by informing the appellant’s agent on 
21 October 2009 that he should provide particulars of misconduct and performance issues (ts 383). 

(c) Making the interlocutory order on 5 November 2009 without giving the appellant adequate time to consider and 
make submissions about the proposed orders (ts 394 – 395). 

129 The appellant also claims the following conduct of the acting Senior Commissioner displayed bias: 
(a) The acting Senior Commissioner failed to exercise her discretion to waive the defects of service of a summons on 

the respondent to produce documents and deemed service of the respondent’s solicitor's sufficient service (ts 5, 
404 – 405). 

(b) The acting Senior Commissioner clearly made up her mind that she intended to find against the appellant when 
she refused to hear a submission about whether the appellant should be granted leave to amend his particulars of 
defence to allege theft (ts 467).   

130 It is also argued that the acting Senior Commissioner wrongly allowed the respondent’s solicitor to raise the contents of an 
email which raised matters in discussion that occurred outside of the Commission (ts 380).  It is said this ‘failure’ is evidence 
that the acting Senior Commissioner failed to control the proceedings and is also evidence of bias. 

131 It is also contended that the acting Senior Commissioner displayed bias by expressing a disbelief that the appellant’s agent was 
required to attend status conferences in the Supreme Court which required the proceedings in the Commission to be adjourned 
(ts 397). 

132 In relation to the conduct of the respondent’s counsel the appellant complains that the following conduct of the respondent’s 
counsel was unprofessional: 

(a) The respondent’s counsel contacted the appellant’s proposed witness Mr Macri when Mr Macri was gravely ill. 
(b) The respondent’s counsel improperly made enquiries of a solicitor acting for the appellant’s agent in a Supreme 

Court matter about the proceedings in the Supreme Court (ts 450, 470, 588 – 589). 
(c) The respondent’s counsel sent a solicitor employed by the respondent’s solicitor to the Supreme Court to ascertain 

whether the appellant’s agent was attending a matter in the Supreme Court and this constituted ‘spying’ (ts 588). 
The appellant says that the acting Senior Commissioner displayed bias against the appellant by criticising the appellant’s 
agent’s conduct as rude and discourteous towards the respondent’s counsel but made no criticism of the unprofessional 
conduct of the respondent’s counsel (ts 469). 

133 The appellant also claims the acting Senior Commissioner unfairly refused to require the respondent’s counsel to provide a list 
of issues which the respondent contended were allegations that the appellant’s case should be confined to when the appellant 
was represented by an unqualified agent (ts 398, 399, 401 – 403). 

134 Having read the entire transcript of the hearing and listened to the digital audio tape of part of the hearing on 5 May 2010 we 
are not persuaded that the acting Senior Commissioner pre-judged any issue or made any decision that an observer would 
reasonably regard as biased.  Nor are we persuaded that the hearing was unfairly conducted. 

135 As to the complaints of specific acts, conduct or rulings that the appellant says are indicative of bias we make the following 
observations: 

(a) The setting aside of each summons is not indicative of bias.  The mere fact that a member of a tribunal has 
decided against a party is no evidence of bias: Dudzinski v Kellow [2002] FCAFC 402 [2].  For the reasons set out 
above in these reasons, the acting Senior Commissioner did not err in setting aside the summonses to Laurie 
Rosenthal and Nadine Rosenthal.  As to the summons to the respondent whilst the acting Senior Commissioner 
did not give reasons for setting aside the summons to the respondent, other than the documents sought which 
related to mitigation, the other documents sought were the same class of documents as the documents sought from 
Laurie Rosenthal and Nadine Rosenthal.  As to the documents relevant to mitigation, there is no complaint that 
the respondent did not discover all documents in his possession that were relevant to the issue of mitigation. 

(b) The acting Senior Commissioner properly required the appellant on 21 October 2009 to provide particulars of 
misconduct and performance issues relied upon by the appellant as after three days of cross-examination the 
reasons for dismissal were not clear.  Such particulars were required as it is a fundamental requirement of the 
rules of procedural fairness that a party (in this case the respondent) should know the issues alleged against him:  
Ridge v Baldwin [1964] AC 40; Johnson v Miller (1937) 59 CLR 467 (489, 495, 497 – 498).  The law is littered 
with cases that have found that proper particulars must be given.  For example, it has been found that a trade 
unionist could not properly respond to a motion for expulsion when he was told he had ‘failed to comply with 
[the] rules, the resolution of Conference, and the instructions of the Federal Executive’:  Rochfort v Ryan (1965) 
8 FLR 283.  A mere recitation of failing and refusing to attend to duties, legislative requirements, animal welfare 
and other requirements of cattle were insufficient in this matter without details of the actions that were said to be 
misconduct. 

(c) When the transcript of the hearing is examined, it is clear that the acting Senior Commissioner did not refuse to 
hear a submission on behalf of the appellant as to whether leave should be granted to amend the appellant’s 
particulars to allege theft.  The appellant’s agent put a submission for amendment and the respondent’s counsel 
made a submission opposing the amendment (ts 465 – 466).  The appellant’s agent was then asked by the acting 
Senior Commissioner whether he wished to reply and the appellant’s agent started to say he wished to re-
emphasise again when he was stopped by the acting Senior Commissioner who told him that there was no need to 
re-emphasise (ts 467).  The rules of procedural fairness provide that parties are entitled to put a submission.  The 
rules of procedural fairness do not entitle a party to repeat their submission. 

(d) The email sent by the respondent’s solicitor that is the subject of a complaint of bias by the appellant is an email 
sent to the associate to the acting Senior Commissioner on 20 October 2009.  In the email the respondent’s 
solicitor complains that the appellant’s agent attempted to serve a Minor Case Claim issued out of the 
Magistrate’s Court on the respondent in the Commission building.  The respondent’s solicitor recited what was 
purportedly said by the appellant when service was attempted.  The respondent’s solicitor made a submission in 
the email that attempted service was for the specific purpose of deterring the respondent from pursuing the 
proceedings in the Commission and was calculated to interfere with the administration of justice and that 
consequently the appellant’s conduct was an abuse or contempt of the Commission.  The respondent’s solicitor 
also stated that they had serious concerns that the appellant’s conduct of his defence was vexatious and gave 
notice of an application for directions limiting the period for presentation of the parties’ respective cases pursuant 
to s 27(1)(ha) of the Act. 
Whilst the attempted service of the claim did not occur during the hearing, the respondent’s solicitor was entitled 
to raise the service of the Minor Case Claim with the acting Senior Commissioner as such conduct occurred 
within the precincts of the Commission and whilst the respondent had not completed his cross-examination.  In 
these circumstances the service of the Minor Case Claim could be viewed as conduct calculated to intimidate or 
harass a witness. 
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(e) Whilst it was unfortunate that Mr Macri was gravely ill when the respondent’s solicitor contacted him, the 
respondent’s solicitor at law was entitled to attempt to advance the respondent’s case by interviewing people who 
may be called by the opposing party as a witness.  There is no ‘property’ in witnesses who are not parties:  
Harmony Shipping Co SA v Saudi Europe Line Ltd [1979] 1 WLR 1380, [1979] 3 All ER 177 (CA); R v Ward 
(1981) 3 A Crim R 171 (NSW CCA); R v King [1983] 1 WLR 411; 1 All ER 929; 77 Cr App R 1. 

(f) There is no evidence that the acting Senior Commissioner expressed disbelief that the appellant’s agent was 
required to attend status conferences in the Supreme Court.  On 5 May 2010, the acting Senior Commissioner 
simply informed the appellant’s agent that she would not consider his request for an adjournment for a period of 
time on Friday, 7 May 2010 until he had ascertained whether the respondent would consent to the application for 
an adjournment and that he could do that during the lunch break on that day.  When the hearing resumed after 
lunch on 5 May 2010, the respondent’s solicitor informed the acting Senior Commissioner that her client would 
not consent unless details were received from the appellant’s agent’s solicitor about the hearing that was 
scheduled to occur in the Supreme Court on 7 May 2010 (ts 450).  In response, the acting Senior Commissioner 
properly explained to the appellant’s agent (ts 450): 

All right. Anything further you want to add at this stage, Mr Palermo? What I'd … what I'd propose to do 
is … you should be aware that … that Ms Cosentino's consent is not necessary for an adjournment. I need 
to consider any prejudice to either party by you not being able to have your adjournment and prejudice to 
the other side by the adjournment being granted. So when it comes to it, that's what I'll need to consider. If 
I grant the adjournment, then what I would want to be looking at is how we can make up that time during 
the remaining sitting days that we have got already listed. That would be my concern to ensure that we're 
going to get through the hearing by the end of next week, as it's scheduled. 

(g) It would also not be appropriate to make any criticism of the respondent’s solicitor for making enquiries of the 
appellant’s agent’s solicitor in relation to the necessity of the appellant’s agent to attend status conferences in the 
Supreme Court as attendance at the conferences by the appellant’s agent required the appellant to obtain 
adjournments of the Commission proceedings.  Consequently, the respondent’s solicitor was entitled make 
enquiries of the appellant’s agent’s solicitor and/or the Supreme Court as to whether the appellant’s agent was in 
fact required to attend the matters listed for status conferences in the Supreme Court. 

(h) The complaint about an alleged failure to require the respondent’s counsel to provide a list of issues which the 
respondent contended were allegations that the appellant’s case should be confined to is also groundless and 
without any foundation.  On 5 May 2010, the respondent’s counsel referred to the appellant’s particulars filed on 
8 June 2009 and stated the respondent’s case was confined to the following allegations of failing to: 
(i) provide paperwork for the financial year ended 30 June 2008; 
(ii) comply with legislation in relation to branding stock numbers and weed control; 
(iii) cart hay to storage; 
(iv) attend to duties on 23 December 2008; and 
(v) and refusing to attend to animal welfare (ts 398 – 399). 
The appellant’s agent stated he disagreed with that proposition (ts 399).  A discussion then occurred in relation to 
other matters and then the acting Senior Commissioner asked why did he disagree with the list of six items 
(ts 402).  In reply the appellant’s agent asked for a list of those items in writing and claimed it was unfair not to be 
provided with a list prior to raising the matter so they could look at the list and provide a suitable response.  When 
his application was refused he continued to repeat his demand for a list in writing (ts 402 – 403).  This claim of 
unfairness is unmeritorious.  Not only was the list very short, each item was a matter that was raised in the 
appellant’s particulars and had been the subject of extensive cross-examination of the respondent by the 
appellant’s agent.  In fact, the appellant’s agent’s application for a written list appeared to be a ploy to avoid any 
discussion about proper particulars of the appellant’s case against the respondent. 

136 The appellant also contends that at one point during the hearing the acting Senior Commissioner showed her bias when she 
became angry and her conduct was unacceptable.  However, there was only one occasion which if viewed and considered in 
isolation, the conduct of the acting Senior Commissioner could be said to depart from the standard of courtesy and patience 
that is usually expected of a judicial officer.  This was when the acting Senior Commissioner displayed impatience and was 
critical of the conduct of both the appellant’s agent and the respondent.  There were aspects of the hearing that would have 
tested the patience of any judicial officer in an otherwise very lengthy hearing.  The acting Senior Commissioner became 
frustrated and irritated by the behaviour of the appellant’s agent and the respondent.  Her frustration came to a head at the end 
of the day on 5 May 2010 in an exchange after the acting Senior Commissioner told the appellant’s agent not to keep asking 
the respondent a question when she was trying to speak to him and not to ignore her (ts 461).  The questioning of the 
respondent then continued.  When the appellant’s agent was not satisfied with the answers he was receiving the following 
exchange occurred (ts 462 – 464): 

SCOTT ASC:  Mr Palermo, just get on with asking the questions. 
MR T. PALERMO:  I will ask the question.  Commissioner, if you can please ask the witness to answer the questions. 
SCOTT ASC:  He's answering the questions, Mr Palermo.  You just don't happen - - - 
MR T. PALERMO:  Look - - - 
SCOTT ASC: - - -  to like some of the answers that he has given. 
MR T. PALERMO:  No, no, that's not … that's not a … that's not true.  That's not true at all.  The witness can stand 
there and smirk and laugh and grin all he likes.  This is a serious matter.  Now, if he feels like grinning and laughing, we 
will leave the room so he can have his grin and laughter and he can have his one minute of fame.  That's not what I want 
to do and that's not what we're here about. 
SCOTT ASC:  Well, would you like to proceed rather than wasting time lecturing me about this. 
MR T. PALERMO:  Commissioner, I'm not lecturing you.  I'm asking you - - - 
SCOTT ASC:  And you're wasting more time responding to me. 
MR T. PALERMO:  I am wasting time, but you keep telling me how to run my case - - - 
SCOTT ASC:  Yes. 
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MR T. PALERMO:  - - - and you are not going to succeed in doing that. 
SCOTT ASC:  And I will.  All right.  Then if you would like to stop wasting time and get on with it - - - 
MR T. PALERMO:  I will get on with it. 
SCOTT ASC: - - -  it would be a big help. 
MR T. PALERMO:  Mr Rosenthal, when your father was in operation and in full control of the farm, there was no 
handover sheet with him either, was there?--- No, because I trust my father. 
You gave evidence that it's about one or two hundred metres to go from one side of the road to the other side of the road 
to your farm, the Rosenthal Pty Ltd - - -?---Yes.  
- - - and your father's farm and your family farm?---Yes. 
How difficult would it be for you to just pick up a cow and the calf, walk it across the road and replace it with one that's 
dry?---  I know I'm pretty strong, your Honour, but I don't think I'd be quite capable - - - 
SCOTT ASC:  Mr Rosenthal, don't be - - -  
MR T. PALERMO:  How difficult would it be. 
SCOTT ASC: - - - don't be facetious?---  I'm sorry, but … sorry. 
You know what he was asking?---Yeah. 
You're being facetious?---Sorry.  It would be easy. 
MR T. PALERMO:  Have you ever done it?---No. 
It's easy to do, isn't it?  So I think … and can I put it to you that the reason why some of these dries were there was that 
that's exactly what was going on - - - 
SCOTT ASC:  Well - - - 
MR T. PALERMO: - - - you had full control of the farm.  Who would see you whether you did it? Who would know 
whether you did it?  And the 34 that I'm going to get on to shortly, the same thing happened, didn't it?---Well, your 
Honour, if Mr Palermo is alleging - - - 
SCOTT ASC:  Answer the question?---Well, there was a number there that I don't really see how you could answer with 
one … one answer. 
Do you want to ask the questions one at a time, Mr Palermo?  You're basically put to him - - - 
MR T. PALERMO:  Did - - - 
SCOTT ASC: - - -  that he swapped calves with … with … calves and cows. 
MR T. PALERMO:  That's exactly what I'm putting to him, your Honour. 
SCOTT ASC:  Did you swap cows and calves with those of Rosenthal farm?---No. 
MR T. PALERMO:  Why when those 34, or the 30 that you very quickly walked across the road on the day of the 
dismissal - - -?---Yes. 
- - - with no number, no … with … with a blue tag with no number on there … if one doesn't have anything to hide, one 
would say, "Leave them there.  If you think I've stolen them, leave them there. You prove it."  Why all of a sudden did 
they just walk across the road very quickly?---Your Honour, it was pretty organised with the people … the owners of the 
property, Terry and Joyce Chapman, that I had those cattle there eating the grass down to reduce the fire hazard on their 
property. 
Mr Rosenthal, Mr Matthews asked them the question and he can give the evidence to that and I'll put it to you that Mr 
Matthews asked them a little bit more than what you anticipate and what you think?---Your Honour, Mr Palermo claims 
that I'm not answering - - - 
MS COSENTINO:  Mr Matthews has already given evidence on that point and his evidence was that those owners 
advised him that they had an arrangement with the Rosenthals for the cattle to be there. 
MR T. PALERMO:  I accept that, but there was no arrangement for them to walk across within one hour of Mr 
Matthews and I being there. 
Is that true?---Your Honour, what somebody else does with their property is none of Mr Palermo's business. 
Mr … Mr Rosenthal - - -?---Fact. 
- - - the cattle were of similar age and exactly the same breed as was conducted by the Palermo farms, weren't they?---
Your Honour, I could take Mr Palermo to Alcoa Farmlands and show him thousands up thousands of cattle - - - 
Mr Rosenthal, I don't give a damn about Alcoa Farmlands?--- - - - that are the same breed - - - 
I don't care about Alcoa Farmlands?---Just because they're black - - - 
Commissioner, please stop the witness for carrying on, otherwise I will do the same. Answer the question, Mr 
Rosenthal?---I'm trying to, Mr Palermo. 
Well, you answer the question.  You were not asked about Alcoa Farmlands - - - 
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SCOTT ASC:  Mr - - - 
MR T. PALERMO:  What were you asked? 
SCOTT ASC:  Mr Palermo, he was trying to give you an explanation. 
MR T. PALERMO:  I do not care about Alcoa Farmlands.  That is not an issue.  The fact is, Mr Rosenthal, you or the 
Rosenthal Pty Ltd have the same cattle as what the Palermo farms have, haven't they?---As do - - - 
SCOTT ASC:  We have been over it?--- - - - many other farmers in the … in the world, your Honour. 
MR T. PALERMO:  Mr Rosenthal, it's all a coincidence, isn't it, eh?---No. 
It's all a fabrication, isn't it?---We had … we had Angus cattle - - - 
You did … you did what you did, didn't you, eh?---I'm allowed to do what I want with my property. 
MS COSENTINO:  Well, that's not - - - 
SCOTT ASC:  What's the … Mr - - - 
MS COSENTINO: - - - that's not a question to put to the witness. 
MR T. PALERMO:  Mr Rosenthal, did you - - - 
SCOTT ASC:  Just … Mr … Mr Palermo - - - 
MR T. PALERMO: - - - walk the cattle across the road?---Yes. 
SCOTT ASC:  Mr Rosenthal, shut up for a minute. Mr Palermo, you said to him, "You did what you did."  Ask him a 
question he can answer, "He did what he did?" 
MR J. PALERMO:  He said yes. 
SCOTT ASC:  What does that mean?  Ask him a question he can answer and you ask him a question … Mr Rosenthal, 
you answer the question that he asks?---I - - - 
And the two of you, for heaven sake, calm down. 

137 This exchange was not, however, indicative of actual or apprehended bias, nor did this conduct prevent the appellant from a 
reasonable opportunity of presenting his case.  As set out above any failure to adequately present the appellant’s case can only 
be attributed to the failure of the appellant’s agent to efficiently conduct the appellant’s case. 

138 Other than this exchange, the acting Senior Commissioner was helpful and courteous to the parties throughout the hearing.  
She was particularly helpful to the appellant’s agent by explaining matters of practice, procedure and evidence (ts 15, 94, 98, 
99, 129, 143, 159, 175, 185 – 186, 208, 232, 264, 269, 275 – 277, 334, 352 – 353, 458 and 626).  She also assisted the 
appellant’s agent by: 

(a) rephrasing questions that he was attempting to put to the respondent (ts 100, 108 – 109, 117 – 118, 131, 161, 173 
– 174, 345, 348 and 351); 

(b) summarising the case the appellant was attempting to put as its answer to the respondent’s case (ts 276); 
(c) asking questions to clarify issues (ts 102 – 103 and 421) and clarified areas that did not need further cross-

examination (ts 205 and 370 – 371); 
(d) allowing the appellant’s agent to conduct the appellant’s case when sitting down (ts 122 – 123 and 339); 
(e) arranging for documents to be copied (ts 143); 
(f) arranging for a whiteboard for use by the appellant’s agent (ts 182 – 183); 
(g) ensuring the limits imposed on the respondent’s case were adhered to (ts 686); 
(h) being willing to extend hearing times by commencing a hearing day early and sitting late to accommodate the 

availability of the appellant’s agent and his witnesses (ts 570 – 571, 657 and 687); 
(i) granting applications by the appellant’s agent for adjournments (ts 36 – 37, 68, 367, 407, 449, 469, 470 – 471, 580 

and 581).  The only application made for an adjournment made on behalf of the appellant that was refused was an 
application made on 6 May 2010 to adjourn the proceedings to allow the appellant to appeal an oral ruling made 
to set aside a summons to the respondent to produce documents (ts 474). 

139 She also thanked the appellant’s agent for significantly improving his conduct (ts 689). 
140 The conduct of the appellant’s agent was, until close to the conclusion of the hearing, generally challenging, disrespectful and 

rude.  This conduct caused disruption and delay to the proceedings.  Some examples of this behaviour included: 
(a) making an inappropriate comment whilst the respondent gave his evidence in chief and re-examination (ts 38 

(‘it’s bullshit’), 571 (‘it’s garbage’), 573 (‘frigging liar’); 
(b) attempting to cross-examine the acting Senior Commissioner on matters of procedure (ts 60 – 64 and 67); 
(c) being discourteous to the respondent’s counsel (ts 64 – 66); 
(d) serving a summons on the respondent which sought to commence a cause of action in another jurisdiction whilst 

the respondent was giving evidence (ts 328); 
(e) being discourteous to the acting Senior Commissioner by ignoring the acting Senior Commissioner when she was 

speaking to him (ts 461) and accused her of having prejudged an application (ts 467); 
(f) without foundation to do so, arguing with the acting Senior Commissioner about rulings she had made (ts 686); 
(g) threatening to walk out of court on a number of occasions. 
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141 There is no evidence to support the contention that the acting Senior Commissioner was biased against the appellant.  Further, 
there is no foundation for the argument that an observer would or could apprehend that the conduct, acts and rulings of the 
acting Senior Commissioner were not impartial and without a prejudiced mind.  When the conduct of the appellant, his agent 
and the unhelpful conduct of the respondent are examined that the conduct of the acting Senior Commissioner was at all times 
appropriate for a decision maker whose patience was severely tested when trying to discourage unacceptable behaviour, 
minimise undue delay and attempting to ensure that evidence given was relevant. 

Grounds 11 and 13 
142 In ground 11 of the grounds of appeal the appellant argues the acting Senior Commissioner erred in not deducting from the 

amount of compensation and contractual benefits: 
(a) the receipt of some funds by the respondent; and 
(b) the monetary value of the time spent by the respondent working on his family farm. 

143 The appellant also argues that the respondent failed to mitigate his loss by: 
(a) not diligently seeking alternative; and 
(b) not seeking work beyond a certain distance from his family farm. 

144 In ground 13 the appellant argues the acting Senior Commissioner erred in assessing the respondent’s loss up to the last day of 
the hearing. 

(a) Assessment of Compensation and Mitigation 
145 The power of the Commission to award compensation for loss or injury caused by an unfair dismissal is set out in s 23A(6) to 

s 23A(8) of the Act as follows: 
If, and only if, the Commission considers reinstatement or re-employment would be impracticable, the Commission may, 
subject to subsections (7) and (8), order the employer to pay to the employee an amount of compensation for loss or 
injury caused by the dismissal. 
In deciding an amount of compensation for the purposes of making an order under subsection (6), the Commission is to 
have regard to —  

(a) the efforts (if any) of the employer and employee to mitigate the loss suffered by the employee as a result 
of the dismissal; 

(b) any redress the employee has obtained under another enactment where the evidence necessary to establish 
the claim for that redress is also the evidence necessary to establish the claim before the Commission; and 

(c) any other matter that the Commission considers relevant. 
The amount ordered to be paid under subsection (6) is not to exceed 6 months’ remuneration of the employee. 

146 Firstly the Commission must make a finding as to the loss and/or injury cased by the dismissal without regard to the maximum 
amount that can be awarded.  The maximum amount is six months’ remuneration and is often referred to as the cap.  When 
commencing an assessment this amount is to be initially ignored.  To assess loss the Commission must first have regard to the 
steps taken, if any, by the employee to mitigate the loss.  If there is a failure to mitigate the loss by not taking measures to 
reduce the impact of the loss, this is a factor relevant to an assessment of the loss or injury caused by the dismissal.  As the 
Full Bench in Sealanes (1985) Pty Ltd v Foley (2006) 86 WAIG 1239 observed issues of mitigation are relevant to 
determining whether there has been a loss of remuneration because of a dismissal [99]. 

147 An assessment of whether an employee has mitigated his or her loss requires an assessment of the evidence in a particular 
case.  The principles to be applied were recently summarised by Ritter AP in Merredin Customer Service Pty Ltd as trustee for 
Hatch Family Trust T/A Donovan Ford/Merredin Nissan and Donovan Tyres v Green (2007) 87 WAIG 2771 as follows [47] – 
[48]: 

The role of mitigation upon an assessment of loss for the purposes of making an order of compensation under these 
subsections was considered in the joint reasons of Ritter AP and Gregor SC in Curtis v Ausdrill Limited (2006) 86 WAIG 
3133 at paragraphs [32]-[38].  That decision and the reasons of the majority were part of a series of Full Bench decisions 
in the last 18 months which have considered the issue of mitigation in unfair dismissal cases.  The other cases include 
Sealanes (1985) Pty Ltd v Foley and Buktenica (2006) 86 WAIG 1239; (2006) 86 WAIG 1254, BHP Billiton Iron Ore Pty 
Ltd v Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australia Branch (2006) 86 WAIG 
642, The St Cecilia’s College School Board v Grigson (2006) 86 WAIG 3146; (2006) 86 WAIG 3159; (2006) 86 WAIG 
3163. 
The reasons of the majority in Curtis, which have not been questioned in any subsequent Full Bench or Industrial Appeal 
Court decisions, brought together some of the strands of reasoning in the earlier decisions.  The points made by the 
majority may be summarised as follows:- 

(a) Section 23A(6) of the Act provides for the payment of an amount of compensation for loss and injury 
caused by the dismissal. 

(b) In the context of an unfair dismissal application mitigation means the taking of reasonable steps to 
minimise the financial impact upon an employee of their unfair dismissal. 

(c) Mitigation was considered relevant to the assessment of compensation by the Commission before the 
introduction of s 23A of the Act, and has continued relevance both because of the need to assess loss and 
its specific mention in s 23A(7). 

(d) As there is a connection between the concepts of causation of loss and mitigation, s 23A(7) insofar as it 
refers to the employee, may have been legislatively unnecessary.  This connection was recognised and 
developed in Sealanes at [101] - [105]. 
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(e) The reasons in Sealanes were quoted with approval by the majority in Curtis.  (In those reasons there 
were quotations from a number of cases of high authority.  Some of them will be referred to below). 

(f) If it can be established that there has been a failure by an applicant to reasonably mitigate loss, the total 
amount of income they have not received from the lack of continued employment with their former 
employer may not be the total of the loss ‘caused by’ the unfair dismissal for the purposes of s 23A(6) of 
the Act. 

(g) It is for an employer respondent to establish on balance a failure to take reasonable steps to mitigate. 
(h) Whether reasonable steps to mitigate have been taken is a question of fact, dependent upon an evaluation 

of the facts and circumstances of the case. 
148 Whether an employee has mitigated his or her loss usually turns on whether he or she has taken reasonable steps to find 

alternative employment after their dismissal.  The reasonableness of the conduct depends upon an assessment of the facts and 
circumstances in each case:  BHP Billiton Iron Ore Pty Ltd v The Transport Workers’ Union of Australia, Industrial Union of 
Workers, Western Australian Branch (2006) 86 WAIG 642 [101] – [103].  However, it is for the employer to establish that an 
employee has failed to take reasonable steps to mitigate.  If the employee obtains alternative employment, the employee’s 
entitlement to compensation is reduced by the amount received from the alternative work.  If the employee fails to mitigate, 
the loss is reduced by the amount they could have earned if they had done so:  Merredin Customer Service Pty Ltd [72]. 

(b) Was an Error Made 
149 The respondent did seek and find alternative employment at Alcoa farmlands.  He commenced this work five weeks after his 

employment with the appellant was terminated.  This work, however, was casual so his loss was not fully mitigated.  The 
amount he earned from this work was properly deducted from the respondent’s entitlement to compensation.  As counsel for 
the respondent points out there is no evidence that the respondent received any other income after his employment was 
terminated other than Centrelink payments.  The appellant, however, now concedes that monies received from Centrelink 
payments are not to be deducted from the respondent’s entitlement to compensation. 

150 One of the issues raised in ground 11 of the appeal is whether the respondent failed to mitigate his loss by not seeking work in 
Bunbury or any place that exceeded 50 kms from his home on the family farm.  In our opinion having regard to the fact that 
the respondent was willing to drive to work and had to pay for fuel to travel we do not regard his refusal to look for work in 
Bunbury or beyond 50 kms from his family farm in the Darling Escarpment to not be the conduct of a reasonably prudent 
person in the position of the respondent.   

151 The appellant argues that the respondent failed to diligently seek alternative employment.  He says this is evidenced by the fact 
that the respondent only made one formal written application for work and that was for a refinery worker’s position at Alcoa 
(exhibit A23).  This submission, however, ignores the respondent’s uncontradicted evidence that he also applied for work with 
Alcoa at its farm lands and mine; to Charles Hull Contracting, True Blue Hire, Boddington Gold Mine, Worsley Alumina, 
Chandler McLeod, Ready Workforce, Mitre 10 in Pinjarra, John Tuckey and Emmanuels.  There is no requirement at law that 
applications for work be in writing.  In any event, where an employee has given evidence that they have sought employment, 
the burden of proof shifts to the employer to prove that the steps taken were not reasonable.  In response, the appellant simply 
says that at the time the respondent was seeking work it was a notorious fact that unemployment rates were under 4 per cent.  
However, the appellant adduced no evidence in the proceedings before the acting Senior Commissioner to support this 
contention, nor did he adduce any evidence of work that was available within a 50 km radius of the respondent’s farm that the 
respondent was qualified to apply for and failed to do so. 

152 The respondent gave evidence that whilst employed by the appellant he spent about 12 hours a week carrying out work on his 
family farm.  From this evidence the appellant contends that the Commission should have assigned a value on the time spent 
by the respondent carrying out work on his family farm whilst employed by the appellant and post-employment at the rate of 
$28 an hour, for 12 hours a week and this amount should have been deducted from the respondent’s entitlement to 
compensation and the claim for wages as a contractual benefit.  However this submission has no basis in fact or in law.  In 
support of the appellant’s contention that such a deduction should be made, the appellant argues that the respondent breached a 
term of his contract that he not carry out work for any other person or body whilst employed by the appellant.  However, from 
at least late 2006 the appellant would have known the respondent did carry out other work outside his work for the respondent.  
On 10 January 2007, the respondent submitted an invoice in the name of L S and N A Rosenthal Pty Ltd for carting of cattle 
for Palermo Farms on 28 November 2006 and 12 December 2006 (exhibit R17) (ts 203 and 545).  Whilst it is notable that 
there was no evidence before the Commission of an express term of contract in such terms as contended by the appellant and 
there was no evidence on which a finding that such a term should be implied, even if such a term could be said to be implied 
into the respondent’s contract of employment, the evidence establishes that work carried out by the respondent on his family 
farm was unpaid work.  Whilst the appellant argues that the work carried out by the respondent on his family farm should be 
valued at the same rate of pay as work carried out by the respondent as the rate paid to the respondent by the appellant as farm 
manager, there was no evidence before the Commission on which a finding could have been properly made that the work 
carried out was of such a nature that it should have been regarded as paid work and the amount due and payable was $28 an 
hour.  In any event, the respondent’s evidence that whilst working for Palermo Farms, the work he did on his own farm was 
minimal was not shaken in cross-examination (ts 279).  Further, even if such work could be valued in the manner contended, 
the valuation of the work could not be taken into account in assessing compensation of the loss caused by the unfair dismissal.  
The right to such ‘potential’ income existed whilst the respondent was employed by the appellant.  When making an 
assessment of compensation, the award of compensation that can be made is subject to the statutory limit which sets the outer 
limits of an award.  Subject to the cap on the amount that can be awarded and consideration of relevant matters going to 
mitigation, the Commission is required to calculate compensation to place the employee in the same position as to his 
remuneration, as if the employee’s contract of employment had not been terminated.  Nor is the behaviour of the parties a 
relevant factor in assessing compensation:  Capewell v Cadbury Schweppes Australia Ltd (1997) 78 WAIG 299 (302) 
(Sharkey P); Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8 (9) (Sharkey P), (13) (Kenner C). 

153 The appellant made a submission during the hearing of the appeal that the acting Senior Commissioner erred in not taking into 
account the number of days the respondent took off work as holidays when he was employed by the respondent.  The appellant 
argues that the respondent was overpaid for annual leave and that the amount of the overpayment should be deducted from the 
award of compensation and/or the amount due as contractual benefits as wages for work carried out in December 2008.  The 
appellant contends that the respondent was paid 12.09 days of annual leave that he had not accrued.  Part of the appellant’s 
contention is an assumption that the respondent took 20 days’ leave between 22 May 2008 and 4 June 2008.  However, the 
uncontradicted evidence given by the respondent was that he had planned to go on leave at that time but that his leave was 
cancelled (ts 284 – 285).  The appellant also argues that 212.69 days of paid time should be deducted as time not worked.  The 
appellant says the diaries establish that the respondent took this time off work as leave.  The difficulty with this submission is 
that the diaries are not a record of time worked but a list of work carried out on particular days such as ‘fed cattle at Curtis’, 
‘marked calves at Beechams’ and ‘check bulls and calves’.  When Mr Matthews was asked in examination in chief to estimate 
the time to complete some tasks noted in the diaries he said, in relation to some items referred to, that it would depend upon 
what was entailed or if you found any problems.  Other items he estimated to take a day or half a day (ts 651, 657).  Some 
tasks he could not estimate a time for completion (ts 653, 655).  Also the appellant’s argument that the respondent was  
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overpaid for annual leave appears to rely upon a contention that the respondent was required to work seven days a week.  For 
example, much was made of the fact that the respondent did not work eight days in August 2006 and seven days in 
September 2006, yet the respondent worked every other day of those months.  There was no evidence before the Commission 
on which a finding could be made that the respondent was required to work seven days a week.  The respondent’s evidence 
was that he was not employed to work seven days a week, 24 hours a day (ts 411).  He did, however, say that he was on call to 
aid any cattle that were in trouble and agreed he was on call 24 hours a day seven days a week for cattle welfare (ts 412). 

154 The appellant also contends that amounts of $1,815 and $2,661 paid to Fairbridge Western Australia Inc for spraying 
cottonbush, which is said to be the cost of work the respondent did not carry out but should have carried out, should be 
deducted.  This submission, however, has no evidential basis.  Even if the amounts claimed for spraying cottonbush could be 
regarded at law as an ‘industrial matter’ within the meaning of s 7 of the Act, no evidence was adduced in the hearing of the 
amounts claimed.  The only evidence the appellant adduced about cottonbush was evidence given by Mr Matthews in his farm 
report on the condition of the farm after the dismissal of the respondent, that the part of the farm known as Dewars was rife 
with cottonbush and sodom apple and spreading to areas not seen in three years and it would appear that no controls had been 
used to contain it (exhibit R19, AB 52).  However, when Mr Matthews gave evidence about this issue he appeared to retract 
the statement in the report that nothing appeared to have been done in three years.  When asked whether any work had been 
done to control the cottonbush since he had left, he said, he could not say (ts 251).  Earlier, when giving evidence, 
Mr Matthews said his wife worked with him as a part-time assistant farm hand prior to the respondent being employed as farm 
manager and part of her work was to deal with and remove cottonbush (ts 212).  When the respondent was asked in cross-
examination about weed control he said he attended to cottonbush spraying but he did not deny it was not under control as he 
did not have sufficient time to attend to that work (ts 154).  Despite the respondent's evidence, no evidence was adduced about 
whether during the respondent’s employment or following termination of the respondent’s employment, the appellant engaged 
contractors to spray cottonbush and the circumstances of any engagement to carry out such work.   

155 The appellant also says that an amount of $85,350 should have been deducted for the loss the appellant incurred due to dry 
cattle.  Dry cattle are cattle that are not in calf.  However, there was no evidence on which an inference could be drawn that the 
appellant incurred such a loss or even if such a loss could be attributed to the respondent, no evidence was adduced about the 
quantum of the purported loss.  The only relevant evidence about the numbers of dry cattle was as follows.  The respondent 
gave evidence that as at June 2007 there were 34 dry cows and 20 bulls (exhibit A3) and as at June 2008 there were 149 dry 
cows  of a total of 469 cows and 20 bulls (exhibit A4).  When cross-examined, the respondent said, that in June 2008 the 
number of dry cows was high because a third of the farm in the hills had been burnt out, the rain did not really start until June 
of that year which left the cows in very poor condition and the average age of the cows were extremely old (ts 191).  He also 
said two bulls died in August 2008 (ts 306, exhibit A5) and five had broken down (ts 310).  When Mr Matthews was asked 
about whether he would consider it ‘normal’ to produce 149 dry cows from 469 cows he said: ‘I wouldn’t consider it normal, 
but depending on the conditions of the year, in a drought year it may be’ and with a result of ‘31 per cent dry cows you have 
problems either with your bulls or nutrition’ (ts 229).  In Mr Matthews’ farm report he noted there were five bulls incapable of 
servicing cows (exhibit R19).  When Mr Cabassi took over as farm manager in February 2009 he sold all the old bulls that he 
assessed as unfit to work and purchased two new bulls (ts 605).  Whether the two bulls that died were unfit for some time 
before their death so as to affect the total number of dry cattle is not known.  In addition the evidence given by Mr Matthews 
and Mr Cabassi in respect of this issue did not establish that the respondent’s actions or inaction caused the high number of 
dry cattle.  Nor was there any evidence given about the quantum of loss caused by the high number of dry cattle. 

156 The appellant also claims an amount of $14,088.28 a refund of unauthorised purchases from Murray Rural.  This submission is 
also without merit.  The only evidence of relevance to this issue that arose in the hearing is that the respondent gave evidence 
that Palermo Farms and his family farm have an account at Murray Rural and on one occasion an oversized sign was debited 
against the Palermo account but that when it was brought to his attention the error was rectified (ts 47 and 539). 

157 Even if the arguments about the 'deductions' had any merit, the amounts claimed as deductions to the award of compensation 
could not at law be deducted:  Bogunovich (9) (Sharkey P), (13) (Kenner C).  However, such amounts if proven to be owing as 
overpayments may have been capable of being taken into account and the acting Senior Commissioner could have exercised 
her discretion pursuant to s 26(1)(a) of the Act not to order the appellant to pay the respondent monies owed to him as wages 
for time worked in December 2008:  Belo Fisheries v Froggett (1983) 63 WAIG 2394, 2396 (Olney J).  However, this 
question of law is not beyond doubt:  Conti Sheffield Real Estate v Brailey (1992) 72 WAIG 1965, 1968 (Sharkey P and 
Negus C).  This issue of law may turn upon whether the deduction sought to be made can be characterised as an ‘industrial 
matter’ and where the denied contractual benefit is wages, the effect of s 17D of the Minimum Conditions of Employment Act 
1993:  BGC (Australia) Pty Ltd v Phippard [2002] WASCA 191 [35] – [40], [50] (Hasluck J); (2002) 115 IR 430; (2002) 82 
WAIG 2013.  Notwithstanding this uncertainty in the law it is not necessary to resolve this question of law in this matter, as 
there was insufficient evidence before the Commission at first instance on which a finding could be made that the sums 
claimed were amounts due and owing by the respondent to the appellant. 

158 The appellant contends in ground 13 that the acting Senior Commissioner erred in assessing the respondent’s loss up to the last 
day of the hearing.  This ground of appeal is also misconceived.  Section 23A(6) and s 23A(7) of the Act required the acting 
Senior Commissioner to assess past loss up to the date of the hearing and, but for the cap in s 23A(8) of the Act, would have 
required the acting Senior Commissioner to assess any future loss. 

Conclusion 
159 For these reasons, we are of the opinion that none of the grounds of appeal have been made out.  Accordingly the appeal must 

be dismissed. 
KENNER C: 
160 The detailed background to this appeal, including the reasons for decision of the Commissioner at first instance, has been set 

out in the joint reasons of Smith AP and Beech CC.  I need not repeat it. 
Grounds of Appeal-Non Compliance with Regulations 
161 For my purposes, I only propose to deal with grounds 5 and 6.  These grounds of appeal, indeed all of the grounds of appeal, 

do not even attempt to satisfy the requirements of reg 102 of the Industrial Relations Commission Regulations 2005.  
Reg 102(2) requires an appellant to “clearly and concisely set out the grounds of appeal and what alternative decision the 
appellant seeks.”  Furthermore, reg 102(3) requires an appellant to set out with particularity why a decision of the Commission, 
or part of it, is against the evidence or wrong in law.  From their terms, the grounds of appeal plainly do not meet this 
requirement. 

162 Even having regard to the fact that the agent for the appellant, who appeared as agent for the respondent at first instance, is a 
lay person, neither legally qualified nor an experienced industrial agent, drafting grounds of appeal in the way in which they 
have been presented to the Full Bench, makes the Full Bench’s task difficult, in ascertaining the true nature of the complaints 
against the decision from which the appeal is brought. 
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Consideration 
163 The complaint raised by grounds 5 and 6 of the appeal relates to the decision of the Commissioner, made during the course of a 

hearing on 31 August 2009, to set aside three witness summonses taken out by the appellant, which required the respondent’s 
parents, Mr and Mrs Rosenthal, and the respondent's wife, Chantel Rosenthal, to give evidence and produce documents.  The 
documents sought to be produced by Mr and Mrs Rosenthal included those relating to proof of ownership of cattle by Mr and 
Mrs Rosenthal or any trading entity operated by them over various dates; and including records relating to purchases, sales, 
births, deaths and opening and closing stocks. 

164 The summons directed to Ms Chantel Rosenthal, in addition to requiring her to attend to give evidence, also required 
production of the same documents. 

165 Prior to the commencement of the hearing on 31 August 2009, on 8 June 2009, the appellant filed what was described as 
“Respondents particulars pursuant to the Commissions Orders”.  This document was filed in response to an earlier order of the 
Commission that the appellant particularise the basis upon which its decision was made to terminate the respondent’s 
employment. Of the “Particulars” filed on 8 June 2009, the following issues were raised: 

• That the respondent’s father (Mr Rosenthal senior) was ill and the respondent had to give two week’s notice of 
termination of employment but he could stay on for a short time if needed; 

• That some two weeks later the respondent’s father was in remission and the respondent could stay on working at the 
farm until at least Christmas 2008 unless the appellant found another farm manager in the meantime; 

• By the end of June 2008 the respondent still had not provided to the appellant paperwork to reconcile stock numbers 
for the prior year; 

• Mr T Palermo visited the farm and met with the respondent. Mr Palermo raised with the respondent a number of 
issues including the question of stock numbers; 

• Every time that Mr T Palermo telephoned the respondent he was at his father’s farm where he resided; and 

• In October/November 2008 Mr T Palermo approached the respondent and made a request for stock numbers raised, 
which could not be reconciled and no paperwork was forthcoming. 

166 At the hearing on 31 August 2009, at the outset, the Commission heard an application by the respondent, through his counsel, 
to set aside the witness summonses under s 33(2) of the Act.  From the transcript of the proceedings on that day, it was 
complained by the respondent that the summonses to Mr and Mrs Rosenthal senior were oppressive. This was contended on 
the basis that the request for production of documents relating to proof of ownership of cattle could not be complied with, 
because according to counsel, there was no licensing or registration regime to establish proof of ownership of cattle. This 
seemed to be disputed by the agent for the appellant during the hearing.  

167 Furthermore, it was submitted that the requirement that documents be produced to the offices of Messrs Gibson and Gibson, 
the solicitors for the respondent, was inappropriate and the documents should be produced to the Commission.   

168 Thirdly, it was also said that the seven days required for the production of the documents in the summonses had expired before 
the summonses were served.   

169 As to the proof of ownership of cattle issue, it was contended by counsel for the respondent that the inference to be drawn from 
the request was an allegation that the applicant had stolen some cattle; however, such an allegation did not arise in the 
respondent’s particulars of answer. 

170 Counsel for the respondent, Ms Cosentino, then referred to the basis identified in the respondent’s particulars of 8 June 2009, 
as the reason for the respondent’s dismissal.   Ms Cosentino submitted as follows: 

“Now, there's nothing in this which gives any indication that theft of cattle might be an issue that the respondent 
relies upon as grounds for dismissal.  There's nothing in this document which gives any indication that these 
documents which are being summonsed might lead to a train of inquiry relevant to the issues raised in response 
to the unfair dismissal claim.  So when we look to ascertain what are the reasons that the respondent relies on 
for termination, there's an account of a discussion between Tony Palermo and the applicant about the applicant's 
father's illness and Mr Palermo's version is that this led to the applicant indicating that his tenure with the 
respondent wouldn't be permanent or wouldn't be long term and that he was either going to give notice to resign 
shortly or subsequently when it became apparent that his father was not ill, that he would work until Christmas.  
So that's one aspect of the response. 
The other is allegations regarding unsatisfactory work performance and about two-thirds down the page there's a 
reference to: 

CR was given various verbal warnings by TP about unsatisfactory work performance and the way the 
farm looked and the way he was managing.  I also raised this and other issues, such as complying with 
legislative requirements on branding, stock numbers, declared weed control.  Nothing was getting 
done.  Matters got progressively worse.  There were requests for numbers raised, not reconciled and 
no managerial paperwork forthcoming.  I formed the view that he was leaving around December 08.  
He was taking advantage and not undertaking his duties.  He hardly – 

and then over the page – 
during December, he hardly attended to any duties.  He was critical that 200 … sorry … 2000 bales of 
hay had to be brought to storage.  There were various calls and discussions to attend to work duties  
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and he was dismissed for serious misconduct failing and refusing to attend to his duties, failing and 
refusing to attend to the carting of hay, failing and refusing to attend to legislative requirements and 
failing and refusing to attend to the welfare and other requirements of cattle. 

The summonsed documents have nothing to do with the issues in these proceedings.” (6-7T) 
171 Following a question from the Commissioner, Ms Cosentino then acknowledged that the summonses required the witnesses 

summoned to both give evidence and to produce the documents sought.  It is apparent, however, that the essential thrust of 
counsel’s submissions seeking to set aside the witness summonses were directed to the requirement for production of the 
documents specified. 

172 Mr T Palermo, acting as agent for the appellant, then responded to the application to set aside the witness summonses.  
Mr Palermo contested the assertion that the summonses were issued as a fishing exercise.   Mr Palermo said: 

“Commissioner, any … anything at all that assists the applicant or the respondent must be allowed and this is 
not a fishing exercise.  If it's … if it was a fishing exercise, we would have approached this a little bit 
differently.  This goes to the very issue of credibility of Mr Charles Rosenthal.  From the point of the statement, 
if … if … there's a paragraph there or a sentence there that says, "Despite repeated requests, all managerial farm 
documentation was not provided," and that's what we are getting to.  Now, from the point of view of Mr Charles 
Rosenthal's father, his mother and his spouse, they are all directors of L.S. and N.A. Rosenthal Pty Ltd, which I 
believe operates a farm across the road from where we allege some of the cattle went missing and disappeared.  
So my … the problem I have is that if those summonses are not allowed in their entirety, they won't be a fair 
hearing.  We want to be able to ask appropriate questions of those three people and Mr Charles Rosenthal, what 
the link is and what the link has been between his farming activities and operating the Palermo farm and him 
operating L.S. and N.A. Rosenthal Pty Ltd, of which he's a director and he's a shareholder.  So he was actually 
operating two farms whilst he was working for Palermo full-time.  So it is very relevant and only the other three 
witness’ can either support or not support Mr Charles Rosenthal's statements.  So if those things are … if those 
summonses are set aside, they go to the very core of our case and how - - - ” (7T) 

173 After that submission, an exchange took place between Mr Palermo and the Commissioner as follows: 
SCOTT C:  Sorry.  Are you … are you saying … because it's not been entirely clear to me from the particulars 
that you've provided that there's been any suggestion of cattle going missing? 
MR T. PALERMO:  Well, if we were provided with all the managerial records and farm documentation, we 
would've been able to properly reconcile numbers.  During the whole period that Mr Rosenthal was employed, 
and which is some two-and-a-half years, we have never been able to reconcile stock numbers.  There's a 
question of 30 cattle that went missing that I think only the other directors of L.S. and N.A. Rosenthal Pty Ltd 
will be able to answer.  From the point of registrations, I don't know whether Ms Cosentino knows about the 
stock identification and movement pack of … of 1970, but you … there are legal requirements that have to be 
complied with as far as registrations.  So if she still maintains that there is no registration process, perhaps I can 
hand this over to her and she may care to read it during … during the break.  These things here have to be 
complied with. 
SCOTT C:  Was … was the issue of the cattle missing something that was raised with Mr Rosenthal as a … a 
reason for dismissal? 
MR T. PALERMO:  Yes, it was. 
SCOTT C:  All right. 
MR T. PALERMO:  And to this very day, we have not been able to get farm records, receipts documentation.  
See, Commissioner, you must realise that Mr Rosenthal had full access and the full running and operation of the 
farm, notwithstanding major decisions had to be made by me and at times by Mr John Palermo, he pretty well 
had a free hand.  Now, if all the documentation had been provided and we were satisfied with all the 
documentation and the numbers reconciled, perhaps we wouldn't be sitting here today.  The other matter is that 
I've made inquiries from the Pinjarra police.  The stock squad, as they had it, has been disbanded.  The only way 
the police will take an action like this on is if they investigate all records for all adjoining owners and all 
immediate owners in the area.  That is a mammoth exercise, absolutely mammoth exercise, because they don't 
have a stock squad any more.  Now, for me to go to the extent to have all my adjoining owners investigated, 
including proof of ownership for the last two to three years, natural increases, births, deaths, et cetera, and for 
the police fraud squad to verify it against their income tax returns, financials.  It is just a nightmare.  So it is a 
simple exercise that I think the other three directors of L.A. … L.S. and N.A. Rosenthal Pty Ltd will just be able 
to answer.  If there is nothing to worry about it, then they don't have anything to worry about.  It is just 
questions that we are asking. 
SCOTT C:  Can you tell me a bit more about the circumstances under which the issue of cattle going missing 
and whether they were at the applicant's property was raised with him? 
MR T. PALERMO:  Yes, it was and, Commissioner, this now leads to information that will be provided by 
one of my witnesses later on.  So I just do not see any reason why, you know, they want the summons set aside.  
I mean, is there anything to hide? 
SCOTT C:  Well, that's … that's not the test, though. 
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MR T. PALERMO:  But the test is that if … if those summonses are set aside and our case is prejudiced that 
in a great degree, then we might as well leave the courtroom now, Commissioner. 
SCOTT C:  All right. 
MR T. PALERMO:  Commissioner, just one other point is that …the other three directors will more than 
likely be able to verify or testify exactly what work Mr Charles Rosenthal was doing for the family farm when 
he was supposed to be employed on a full-time basis by Palermo.  My understanding is that he was also … this 
later understanding, not … certainly not … I didn't have this information at the time … is that he was also 
running the family farm and one of the reasons behind my conclusions to … to that understanding is that I 
believe his father was also ill with cancer at some point in time and that was one of the reasons why he had 
approached me back on or around February 2008 to leave so that he could manage that on a full-time basis.  So 
who can verify that?  I mean, we're looking for … for external parties.  Obviously, in Mr Rosenthal, I presume 
… and I can't speak for him … he's going to say, "No, I wasn't looking after the farm," but perhaps the other 
three witnesses may say otherwise.  We're not going to know unless we have them on the stand. 
SCOTT C:  All right.  Ms Cosentino, what do you say? 
MS COSENTINO:  The only critical issue that arises is … is whether missing cattle was raised as an allegation 
or was raised with the applicant as a reason for his termination.  Mr Palermo has asserted that it was.  We say, 
of course, that it wasn't, but there is correspondence from Mr Palermo to the applicant dated 6 January 2009, 
some two weeks after the termination.  It's marked without prejudice, but in my view it doesn't contain any … 
it's … it contains factual matters and opinion and there's nothing that really renders it of a character of being 
without prejudice and I'd hand that up to you, Commissioner.  It says, "We are not alleging … we are not 
making any accusations of you or anyone at this stage."  ” (8-9T) 

174 A little further on, there was another exchange between Mr Palermo and the Commissioner where the Commissioner was 
endeavouring to ascertain how, if the witnesses were called, Mr Palermo would be able to further establish good cause for the 
respondent’s dismissal.  Later, Mr Palermo, in response to those questions from the Commissioner said: 

“MR T.  PALERMO: Well, Commissioner, some of these things have surfaced post-certain events.  Mr 
Rosenthal senior, I understand, was also in charge and total control of the Palermo farm at various times when 
Mr Charles Rosenthal was on leave, so, again, you know, he … he knows the place.  He … he was running the 
place at certain times.  I don't know what went on between them, but all I can say is that if someone is … is 
supposed to be employed by one employer, then you don't … you're not employed by someone else at the same 
time.  The other three directors will also be able to state, as we have asked to … to get the information, "Was 
Mr Rosenthal also an active employee of his family farm entity?  Was he getting paid?  What was he getting 
paid?  What was his duties?  What were his hours of work?" all those sort of things.  Now, surely, if you can 
have other people corroborate your evidence, that should have more weight than what the person himself is 
going to say and that is the reason why we also have gone to the extent of calling other witnesses so that our 
evidence can also be supported, otherwise it just becomes, you know, "I said this.  You said that.  Who can lie 
the most?  Let's get away with it."  That's not what this forum is about.” (10T) 

175 The Commissioner then adjourned for a brief period to consider the application to set aside the witness summonses.  When the 
hearing resumed, the Commissioner announced her decision to set aside the witness summonses, with her reasons to be 
provided in writing at a later date.   

176 On 15 January 2010, the Commissioner published reasons for decision in relation to the imposition of time limits on the period 
for the presentation of the parties’ cases, under s 27(1)(ha) of the Act.  An order, giving effect to these reasons for decision, 
was published on 21 January 2010:  Charles Henry Rosenthal v John Palermo (2010) 90 WAIG 111; (2010) 90 WAIG 115. 

177 In her reasons of 15 January 2010, the Commissioner referred to, at pars 15 to 18 inclusive, her reasons for not reconsidering 
her earlier decision to set aside the witness summonses, despite a request from the appellant that she do so. The Commissioner 
said: 

“15 I have considered whether it is appropriate to reconsider my earlier decision regarding Mr and Mrs 
Rosenthal Snr being summonsed and my view on that matter has not changed. 

16 The evidence given by Chantel Rosenthal as to her use of the computer stands.  Appropriate 
conclusions can be drawn from that applying the rules of evidence.  Furthermore, it would appear that 
Mr Palermo wishes to examine Mrs Rosenthal Snr not only as to the ownership of the computer but 
about the information that was processed on her computer.  The only question which arose during 
Chantel Rosenthal's evidence was the date upon which a particular document was typed.  Her 
evidence stands as it is and there is no indication as to why that evidence should or should not be 
accepted.  Further, there is no indication of what, if any, further evidence regarding "information that 
was processed on her computer" was necessary for the purpose of this hearing, and why Mrs 
Rosenthal Snr ought to be examined about that. 

17 As to Mr Rosenthal Snr, the respondent says that he is required to give evidence: 
"as it appears from what Mr Rosenthal (the applicant) has stated in cross-examination that at 
times while he was on leave he consigned the farm and all farming operations without 
authority to his father.  His father needs to be cross-examined as to the duties he undertook, 
stock numbers consigned to him and stock numbers re-consigned upon completing his 
'caretaking' role". 



164                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

There is no indication as to how this information is relevant.  It appears to go back to the question of 
stock numbers which Mr Palermo suggests were not as they ought to have been, whilst he denies there 
is any allegation of theft against the applicant. 

18 The questions which are before the Commission relate to the applicant's performance of his duties.  
He has given evidence of the circumstances under which he took leave and his father undertook duties 
for him.  I see no relevance in further examination of this issue in terms of evidence from 
Mr Rosenthal Snr.  I am of the view that Mr Palermo is seeking to use this hearing to gather 
information for purposes other than responding to the claim before the Commission, a matter clarified 
with Mr Palermo early in proceedings.” 

178 It is the case, however, that the reasons of the Commissioner do not reflect all of the bases advanced by the appellant, as set out 
in the transcript extracts above, for wanting to call, in particular, Mr Rosenthal senior.   

179 Both at first instance, and on this appeal, the appellant contended that the setting aside of the witness summonses substantially 
prejudiced its case. 

Consideration 
180 The summonses at issue in this case required the witnesses to both give evidence and to produce documents.  A party to 

proceedings is entitled, as of right, to request the Registrar to issue a witness summons in connection with proceedings before 
the Commission.  It is generally the duty of an advocate to decide which witnesses to call and in what order they will be called: 
Briscoe v Briscoe [1966] 1 All ER 465.  Where a summons is issued to, and duly served on, a person to appear and give 
evidence, that person may make an application for show cause as to why he or she should appear under s 33(2) of the Act.  
That is what occurred in this case.   

181 In the case of a witness summons including a requirement to produce documents, the proper procedure is that the person 
attends the Commission, with the documents in his or her possession, and unless any objection is made to their production by 
the person summonsed, they should be delivered into the custody of the Commission, by being handed to the Commissioner’s 
Associate, until they are called for tendering into evidence.   

182 An application to set aside a summons can be made to prevent an abuse of process:  Purnell Bros Pty Ltd v Transport 
Engineers Pty Ltd (1984) 73 FLR 160.  It is also well settled that a party cannot have issued a subpoena or a summons to 
witness, for the purposes of engaging in a fishing expedition, to establish a case:  Commissioner for Railways v Small (1938) 
38 SR (NSW) 564.   

183 In the case of documents sought to be produced under a subpoena or summons, the lack of apparent relevance is a relevant 
consideration as to whether it should be set aside.  The question of “apparent relevance” is to be determined by having regard 
to whether or not the documents “are reasonably likely to add, in the end, in some way or other, to the relevant evidence in the 
case”:  Seven Network Ltd v News Ltd (No.5) (2005) 216 ALR 147 at 151; Trade Practices Commission v Arnotts Ltd (No. 2) 
(1989) 21 FCR 306. 

184 In my opinion, the Commissioner was in error in setting aside the witness summons directed to Mr Rosenthal senior.  I have 
reached that view for a number of reasons. 

185 Firstly, it would appear from the transcript of the proceedings on 31 August 2009 that a significant, if not the sole focus, of 
counsel for the respondent, and the Commissioner, was placed on the issue of production of documents concerning ownership 
of cattle.  Indeed, counsel for the respondent, at 9T, set out above, identified this as “the only critical issue”.  In my view, that 
was not the only issue, let alone a critical issue.   

186 A number of matters were raised in the respondent’s further particulars, which have been set out above.  Plainly, reconciliation 
of stock numbers was repeatedly raised.  Additionally, the giving of notice of resignation by the respondent in early 2008, on 
the grounds of his father’s illness, and whether and if so for how long, the respondent would remain an employee, was in issue.   

187 Furthermore, combined with the submissions made at the hearing on 31 August 2009, it was also clear that the appellant was 
putting in issue the respondent’s work activities at his family farm, when he should have been working for the appellant.  This 
raised a potential conflict of interest between the duties of the respondent as an employee of the appellant, and his 
responsibilities to his family farm.   

188 This was not a matter that needed to be particularised in writing.  It is trite that an employee has, as an implied term of their 
contract of employment, a duty of fidelity and good faith to their employer to commit their full time and attention during 
working hours to the activities of their employer:  See generally Macken’s Laws of Employment Sixth Ed at 5.405-5.410.  
Whilst the respondent’s curriculum vitae at AB54-56, showed that he had been managing the family farm prior to his 
employment by the appellant, to the extent that the respondent continued to perform that work whilst employed by the 
appellant, seemingly without the knowledge of Mr Palermo, this should have been disclosed to the appellant, in my view. 

189 Leaving aside entirely the issue of production of documents, in my opinion, certainly Mr Rosenthal senior, and perhaps less so 
Mrs Rosenthal, as directors of the entity conducting the respondent’s family farm, would appear to be material witnesses in 
relation to these issues.  This is particularly so because the respondent’s family farm was across the road from the farm 
operated by the appellant.  Certainly also, the evidence of Mr Rosenthal senior was directly relevant to the issue of the 
circumstances surrounding the respondent’s alleged resignation and its subsequent alleged withdrawal. That this later issue was 
important is reinforced by the fact that the Commissioner made credibility findings against the respondent, in preferring the 
evidence of Messrs Matthews and Cabassi to that of the respondent, where the evidence was in conflict (see AB 31 par 51).  
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190 The test is whether the witnesses proposed to be called, could give evidence that was relevant to matters arising in the 
proceedings.  Furthermore, as to documents sought to be produced on a summons to witness, the test is whether those 
documents may add some value, or otherwise lead to a train of enquiry; not whether they could, or would be tendered in 
evidence, which is a step to be taken after the summons is returned. 

191 In my view, the submissions of Mr Palermo in opposition to the application to set aside the witness summons raised 
identifiable issues about which the witnesses, in particular Mr Rosenthal senior, could testify. 

192 I note, however, that in relation to the question of the respondent’s resignation, the Commissioner in her reasons commented 
on the absence of any evidence other than that of the respondent on this issue, and that accordingly, his testimony would be 
accepted.  Whether, and if so how, any evidence from Mr Rosenthal senior may have influenced that finding can only now be a 
matter of speculation, but its potential influence cannot be discounted.  

193 Can it be said that the setting aside of the witness summons, in particular that directed to Mr Rosenthal senior, would not or 
could not have materially impacted on the appellant’s case and his prospects of success at first instance?  It is difficult for an 
appeal court to make such assessments without knowing what evidence the witness may have given.  In the case of jury 
verdicts, it has been held that an appeal court should not attempt to speculate what a trier of fact may have concluded, had the 
wrongly rejected evidence been admitted.  Where this is the conclusion on an appeal, generally a new trial is ordered: 
Balenzuela v De Gail and Anor (1959) 101 CLR 226 per Dixon CJ at 232, 235.   

194 Put another way, can it be ruled out that the setting aside of the witness summons would have made no difference to the 
outcome of the case?: Stead v State Government Insurance Commission (1986) 161 CLR 141.   

195 I have come to the conclusion in this case, not without some hesitation, that it is unlikely that the setting aside of the witness 
summons to Mr Rosenthal senior would have led to a different outcome.  This is primarily because it seems as the appellant’s 
case unfolded, the contention of resignation by the respondent was largely overtaken by the allegations that the respondent had 
mismanaged the farm, justifying his summary dismissal for misconduct.  Even if Mr Rosenthal senior gave evidence as to his 
illness and its timing, the crucial conversations about the alleged resignation were between the respondent and Mr T Palermo, 
who did not testify.   

196 Further, the evidence of the respondent as to him working on the family farm, which work should have been disclosed to the 
appellant, was that it was performed outside of work time for the appellant and no more than about twelve hours a week.  No 
wages were received by the respondent.   

197 In terms of the periods where Mr Rosenthal senior was said to have been given the “keys to the farm”, the uncontradicted 
evidence was that the respondent was only away for one weekend in June 2008, and the respondent’s father was asked to keep 
an eye on the farm on this occasion.  

198 The case at first instance was a difficult one for a number of reasons, not the least of which was the manner of the conduct of 
the case by the agent for the appellant, and the clear antagonism which existed between the appellant’s agent and the 
respondent, as illustrated during the course of the respondent’s testimony.   

199 However, for the reasons that I have set out above, I consider that the conclusion that the appellant was materially prejudiced 
in the conduct of its case by reason of the setting aside of the witnesses summons, is not open.  

200 As to the other grounds of appeal, I am not persuaded they have any merit, for the reasons set out by Smith AP and Beech CC. 
201 Accordingly, in my view, the appropriate determination of this appeal is that the appeal be dismissed. 
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Result Appeal dismissed 
Appearances 
Appellant Mr A Palermo, as agent 
Respondent Ms R Cosentino (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 19 October 2010 and 18 November 2010, and having heard 
Mr A Palermo, as agent on behalf of the appellant, and Ms R Cosentino (of counsel) on behalf of the respondent, and reasons for 
decision having been delivered on 2 February 2011, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

THAT the appeal be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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Reasons for Decision 
SMITH AP: 
Background 
1 The Director General, Department of Education (the appellant) appeals from an order of the Commission in application C 32 

of 2010 made under s 44 of the Industrial Relations Act 1979 (WA) (the Act) to reinstate Mr Rudresh Dakoor.  The order was 
made after The State School Teachers’ Union of W.A. (Incorporated) (the SSTU) applied to the Commission on 23 August 
2010 for an urgent conference under s 44 of the Act to conciliate a dispute relating to Mr Dakoor, a teacher employed by the 
appellant and member of the SSTU, as a result of what the SSTU alleged in the application to be an unfair, oppressive and 
unlawful disciplinary process by the appellant.   

2 Mr Dakoor was employed by the appellant as a teacher, on a fixed term contract which commenced on 19 April 2010 and 
terminated on 2 July 2010.  When Mr Dakoor’s contract first commenced he was posted to Kalgoorlie-Boulder Community 
High School.  The appellant says two incidents at the Kalgoorlie-Boulder Community High School on 6 May 2010 and 12 May 
2010 respectively, led to the appellant to suspect that Mr Dakoor may have committed breaches of discipline as defined in s 80 
of the Public Sector Management Act 1994 (WA) (the PSM Act), and that Mr Dakoor’s continued presence on the school 
premises constituted a risk to the safety or welfare of students on the premises.  The two suspected breaches of discipline led to 
an order being made on 17 May 2010 by the appellant pursuant to s 240 of the School Education Act 1999 (WA). The 
appellant exercised the power in s 240 of the School Education Act to order Mr Dakoor to remain away from the Kalgoorlie-
Boulder Community High School while the suspected breaches of discipline were investigated and directed him to report to 
Mr Jim Webb, Director of Schools, at the Swan District Education Office from 19 May 2010.   

3 In the application filed in the Commission, the SSTU claimed that the letter from the appellant dated 17 May 2010 containing 
the s 240 order directed Mr Dakoor to report to the Swan District Education Office until further notice.  The SSTU contended 
the terms of the order changed the terms of Mr Dakoor’s employment contract, and in failing to honour these terms the SSTU 
argued: 

The Director General no longer has jurisdiction to deal with the disciplinary procedures against [Mr Dakoor], pursuant to 
Part 5, Division 3, of the PSM Act 1994; notwithstanding its statement that the disciplinary process would be continued. 

4 On 23 June 2010, Mr Dakoor received a letter dated 17 June 2010, which only listed one allegation as a breach of discipline 
and requested Mr Dakoor’s response within five days.  On 25 June 2010, Mr Dakoor provided a written response to the 
allegation. 

5 On 11 August 2010, whilst Mr Dakoor was still reporting and working at the Swan District Education Office, Mr Dakoor sent 
an email to Mr Webb stating that he had not received any payment for work after 16 July 2010.  On 12 August 2010, Mr Webb 
responded to Mr Dakoor by email stating that he should no longer report to the Swan District Education Office as Mr Dakoor’s 
fixed term contract ended on 2 July 2010. 

6 At the same time the Director General commenced disciplinary proceedings, the Western Australian College of Teaching 
instituted an inquiry on 21 May 2010 pursuant to pt 7 of the Western Australian College of Teaching Act 2004 (WA).   

7 In the application for a s 44 conference, the SSTU: 
(a) argued that in issuing the order pursuant to s 240 of the School Education Act, the appellant acted unreasonably, 

harshly and in an oppressive way; as well as ultra vires; and thereby unlawfully, in that the appellant failed to 
afford Mr Dakoor his right to natural justice and procedural fairness. 

(b) argued that by failing to honour the changed terms of Mr Dakoor’s employment contract, the appellant no longer 
had jurisdiction to deal with the disciplinary procedures against Mr Dakoor pursuant to pt 5, div 3, of the PSM 
Act; notwithstanding a statement that the disciplinary process would be continued by the appellant.  Importantly 
the SSTU was of the view that the disciplinary processes implemented under pt 5, div 3 of the PSM Act should be 
continued to the conclusion of those processes. 

(c) sought an order that: 
(i) the appellant honour the changed terms of Mr Dakoor’s contract of employment, as these were specified 

by the appellant in the correspondence to Mr Dakoor on 17 May 2010, until the finalisation of the 
disciplinary proceedings against Mr Dakoor. 

(ii) alternatively the SSTU sought an order that: 
(1) the order issued by the appellant against Mr Dakoor on 17 May 2010 pursuant to s 240 of the 

School Education Act, is ultra vires and, consequently null and void and of no effect; and 
(2) the appellant is to advise the Western Australian College of Teaching of that fact forthwith. 

8 As a consequence of the filing of the application by the SSTU, the Commission convened an urgent compulsory conference 
pursuant to s 44 of the Act on 1 September 2010.  However, conciliation was unavailing in resolving the dispute between the 
parties.   

9 On 6 September 2010, the SSTU applied to the Commission for interim orders requiring the appellant to retain Mr Dakoor in 
employment at the Swan District Education Office until the allegations against him were dealt with in accordance with the 
discipline process.  In the application for the interim order the SSTU sought the following: 
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1. A declaration in the following terms: 
‘That the electronic mail, dated the 12 August 2010 and sent by Mr Webb on behalf of the respondent, is hereby 
declared null and void and of no effect’. 

2. An order in the following terms: 
‘That, consistent with the terms contained in the respondent's correspondence on the 17 May 2010 to Mr Dakoor, 
the respondent is hereby ordered to retain Mr Dakoor in employment at the Swan District Education Office until 
“...the allegations are dealt with in accordance with the discipline process...”’. 

3. Any other order that the Commission deems to be just and appropriate 
10 After the learned commissioner had regard to written submissions filed by the parties, he made the following order: 

(1) THAT Mr R Dakoor be continued in employment by the respondent in the classification of teacher retrospective 
to 12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the 
disposition of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and 
any appeal pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.  
(3) THAT the parties have liberty to apply. 

11 In reasons for decision that issued on 12 October 2010, the learned commissioner: 
(a) found the relevant principles in relation to the grant of interim orders sought by the SSTU under s 44 are now 

reasonably well settled and that the principles applicable generally to the granting of interim injunctions are 
applicable with appropriate modifications.  In support of this finding the learned commissioner relied upon a 
decision of Sharkey P in Brown v President, State School Teachers’ Union of WA (Inc) (1989) 69 WAIG 1390 
and a decision of a single commissioner in ALHMWU v National Foods Pty Ltd (2004) 84 WAIG 3395.  

(b) expressed the view that there were serious questions to be determined as to whether an order pursuant to s 240 of 
the School Education Act can operate in respect of a person employed at the premises of a government school, 
who ceases to be an employee; 

(b) observed that the conduct alleged against Mr Dakoor in the notice issued to him pursuant to s 240 occurred on 6 
and 12 May 2010 but the s 240 order was not received by Mr Dakoor until 23 May 2010;   

(c) found that it was not apparent that despite this period of time, Mr Dakoor was given any opportunity to respond to 
the allegations against him and it was not readily apparent as to why Mr Dakoor could not have been given some 
opportunity to at least initially respond to the allegations put against him prior to the issuance of the s 240 order. 

12 In relation to the disciplinary proceedings that had commenced against Mr Dakoor, the learned commissioner: 
(a) observed that serious questions arise as to how the terms of pt 5 of the PSM Act can have application to a person 

who is no longer an employee of the appellant; 
(b) found this issue to be of greater significance in the matter, as the disciplinary process purportedly brought 

pursuant to pt 5 of the PSM Act could have major negative consequences for Mr Dakoor; 
(c) observed if it was ultimately held that pt 5 has no application to Mr Dakoor he will be unable to avail himself of 

any legal remedy to overturn such findings; 
(d) found that it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing 

his rights under the disciplinary process contained in pt 5 of the PSM Act, given the appellant has initiated the 
disciplinary process and has continued with it; 

(e) found that Mr Dakoor should remain in employment whilst the disciplinary process was completed and by making 
an interim order to that effect would avoid any doubt as to the capacity for Mr Dakoor to vindicate his rights 
under the PSM Act and the process initiated by the appellant; 

(f) found that making such an order would be consistent with equity and good conscience which the Commission is 
required to apply by reason of s 26(1)(a) of the Act; 

(g) found the balance of convenience rests with the SSTU even having regard to some burden it would place on the 
appellant in the interim. 

13 The learned commissioner found that the making of an interim order was consistent with s 44(6)(ba)(ii) of the Act in that it 
would enable conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges 
the findings of the disciplinary process instituted by the appellant under the PSM Act.  The learned commissioner also held that 
the interim order should not be open-ended, that it should only enable Mr Dakoor to be properly subject to the disciplinary 
processes under the PSM Act and given an opportunity to exercise his rights of appeal, pursuant to s 78 of the PSM Act, unless 
the matter was resolved in the meantime. 

The Appeal 
14 The grounds of the appeal are as follows: 

1. The Commission erred in the exercise of its discretion to grant the Respondent's application for interim orders, by 
failing to give any or sufficient weight to the proper purposes for which interim orders ought to be made under 
section 44(6) of the Industrial Relations Act 1979 (WA) (‘IR Act’). 
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Particulars 
The Commission failed to accord sufficient weight to the fact that the interim orders: 
a. effectively provide the relief sought by the respondent in the application at an interim stage and thus 

render the substantive application nugatory; and 
b. do not preserve the status quo but rather positively compel the appellant to re-engage Mr Rudresh Dakoor 

as a teacher beyond the term of his fixed term contract of employment, for the sole purpose of completing 
a disciplinary process under Part 5 of the Public Sector Management Act 1994 (WA) (‘PSM Act’). 

2. The Commission erred in law in finding that pursuant to section 44(6)(ba)(ii) of the IR Act, the making of the 
interim orders would enable conciliation or alternatively arbitration to resolve the matters in question in the 
substantive application, which are:  
a. whether Part 5 of the PSM Act applies to persons who have ceased to be employees of the appellant; and 
b. whether the order made by the appellant pursuant to section 240 of the School Education Act 1999 (WA) 

was unlawful. 
3. The Commission erred in law in failing to properly consider whether a prima facie case existed for the granting of 

the interim orders sought by the respondent. 
4. The Commission erred in law in finding that if the appellant's disciplinary process was held to be void ab initio, 

Mr Dakoor would be unable to avail himself of any legal remedy to overturn findings of fact made against him. 
15 The orders sought by the appellant are as follows: 

1. The appeal be allowed.  
2. The orders of the Commission made on 18 October 2010 be quashed. 
3. The respondent’s application for interim orders be dismissed. 
4. Application C 32 of 2010 be remitted to the learned commissioner for conciliation or alternatively arbitration. 

The Appellant’s Submissions 
16 The appellant says that leave to appeal should be granted in this matter as the grounds for appeal raise an important and 

substantial question of law affecting the jurisdiction of the Commission, that is whether the Commission has the power to 
make interim orders pursuant to s 44(6) of the Act which dispose of one or more of the substantive issues in dispute between 
the parties. 

17 The appellant says that the terms of application C 32 of 2010 made it clear that the matters in question between the SSTU and 
the appellant at and in relation to the compulsory conference were: 

(a) Whether the appellant had lawful authority to conduct disciplinary proceedings pursuant to pt 5, div 3 of the PSM 
Act, notwithstanding that Mr Dakoor was no longer an employee of the appellant; and 

(b) Whether Mr Dakoor was accorded procedural fairness before the appellant made an order pursuant to s 240 of the 
School Education Act, and thus whether the s 240 order was lawfully made. 

(a) Ground 1 and Ground 2 
18 Although the appellant’s grounds of appeal in ground 1 deal with an exercise of discretion the appellant’s submissions in 

respect of this ground do not raise an issue which goes to the discretion to make an order that is within power pursuant to 
s 44(6)(ba) but to the jurisdiction to make orders under s 44(6)(ba) which is the issue raised in ground 2.   

19 The appellant argues that the Commission had no power to make the order under s 44(6)(ba) of the Act.  Central to the 
appellant’s argument is that orders made under s 44(6) of the Act are interim by their very nature and cannot dispose of a 
matter.  They can exist only in advance of further conciliation or arbitration required to resolve the issues in dispute: CFMEU v 
BHP Billiton Iron Ore Pty Ltd (2006) 86 WAIG 1420 [24]; Burswood Resort (Management) Ltd v ALHMWU (2003) 83 WAIG 
3314 [40].   

20 The appellant points out that an order which purports to finally determine the essence of a matter in dispute between the 
parties, without agreement or without hearing or determining the matter, is incompetent and inconsistent with the purpose of 
the powers conferred by s 44(6) of the Act.   

21 The appellant also points out that the SSTU did not challenge any findings of the disciplinary process which has commenced 
and continued by the appellant under pt 5 of the PSM Act.  At the point in time when the interim order was made no findings 
had been made by the appellant under the disciplinary process.  The ‘matter in question’ before the Commission, for the 
purposes of s 44(6)(ba)(ii) of the Act, was not the correctness of any disciplinary finding, but rather the authority of the 
appellant to proceed with the disciplinary process and the lawfulness of the s 240 order.  Consequently, the appellant says the 
Commission erred in finding the making of the interim order would, in accordance with s 44(6)(ba)(ii), enable conciliation or 
arbitration to resolve the matter in question.  The appellant says that the mere recitation of a statutory condition for the exercise 
of a power does not immunise the exercise that power from the appellate review, and the reasons for decision about the 
exercise of a power can be considered to see if they demonstrate a proper foundation for the exercise of the power.   
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22 The appellant says it is clear that if Mr Dakoor remained in employment, pt 5 of the PSM Act will apply to the disciplinary 
proceedings continued by the appellant in respect of Mr Dakoor.  The appellant argues that the Commission in making the 
order erred by effectively determining the substantial matter in question without arbitrating the issue of the authority of the 
appellant to conduct disciplinary proceedings in relation to Mr Dakoor.  By making the order, this issue has been put beyond 
doubt by the Commission and in effect there is no issue left to be tried, as the interim order made by the Commission provides 
the SSTU with final relief sought in application C 32 of 2010 and thus renders conciliation or arbitration of application C 32 of 
2010 nugatory, because the SSTU had obtained the final relief it sought, at an interim stage. The purpose of the re-employment 
Mr Dakoor and thus the order is to place the application of pt 5 of the PSM Act to Mr Dakoor beyond doubt.  The appellant 
concedes that the issue whether the s 240 order is valid remains to be determined, as this issue is not dealt with by the terms of 
the interim order. The appellant says this fact is not fatal to their argument as the terms of the interim order finally disposed of 
one important issue in dispute between the parties.  However, the appellant points out that the validity of the s 240 order can be 
dealt with without Mr Dakoor remaining in employment.  It is also argued that the fact that the interim order gives the parties 
liberty to apply to amend or bring the order to an end, does not, in the absence of changed circumstances, provide the appellant 
with the ability to argue that the order should be revoked. 

23 The appellant also says that the interim order made by the Commission do not preserve the status quo, but rather require the re-
employment of Mr Dakoor beyond the term of his six-month contract of employment.   

24 The appellant points out that the Commission did not find that there was prima facie case that the disciplinary process was not 
authorised by pt 5 of the PSM Act.  Even if such a finding was made, the appellant says an appropriate interim order in such 
circumstances would have been an order staying the disciplinary process or staying the s 240 order, thereby preserving the 
status quo until the Commission could finally determine whether the appellant had authority to continue with the disciplinary 
process. 

25 The appellant also says that there is nothing in the interim order or reasons for decision of the Commission, express or implied, 
which would establish that the order was made because of the requisite opinion founded on either s 44(6)(ba)(i) or (iii).   

26 The appellant also says that even if the SSTU demonstrated at the final arbitration of the matter, that the s 240 order was 
invalid and that pt 5 of the PSM Act does not apply to Mr Dakoor, the orders sought at an interim stage could not be a logical 
or appropriate final remedy as the interim orders constitute ‘free standing’ relief at an interim stage in the proceedings.  The 
appellant contends there can be no justification, in principle, for granting an interlocutory injunction other than to observe the 
subject matter of the dispute, and to maintain the status quo pending the determination and the rights of the parties.  If the 
applicant for interim relief cannot show a sufficient colour of right of the kinds sought to be vindicated by final relief, the 
foundation of the claim for interlocutory relief disappears.  A proposition that a person can have a ‘free standing’ right to 
interlocutory relief is a contradiction in terms: Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 
CLR 199, 218 (Gleeson CJ). 

27 The appellant says the interim order constitutes ‘free standing’ relief at an interim stage in the proceedings.  The basis for the 
interim order was not to prevent the deterioration of industrial relations pending the hearing and determination of the dispute, 
nor was it to encourage the parties to exchange or divulge attitudes or information which would assist in the resolution of the 
matter in question, for the purposes of s 44(6)(ba)(i) or (iii).  Consequently the appellant says there was no justification for 
granting ‘free standing’ relief in the terms of the interim order pursuant to s 44(6) in this case. 

(b) Ground 3 
28 In ground 3, the appellant argued that the Commission should have considered whether a prima facie case existed for the 

granting of the interim order sought by the SSTU.  In relation to this ground the appellant made a submission in a written 
outline of submissions that the principles which apply to the granting of interim orders under the Act are as set out by 
Sharkey P in a matter concerning the power to make interim orders under s 66 of the Act in Brown.  

29 During oral argument the appellant abandoned this submission as it was conceded that the principles in Brown should not be 
applied to the making of an interim order under s 44(6) of the Act as s 44(6)(ba) expressly sets out the pre-conditions of the 
exercise of the discretion to make an interim order under s 44(6).  However, whilst the appellant says that the pre-conditions in 
s 44(6)(ba) are a complete statement the appellant says that it may be appropriate to apply the principles in Brown to ‘guide’ 
the exercise of discretion but those principles do not replace the application of the express pre-conditions in s 44(6)(ba). 

(c) Ground 4 
30 In ground 4 the appellant argues the Commission erred in law in finding that if the disciplinary process was held to be void ab 

initio, Mr Dakoor would be unable to avail himself of any legal remedy to overturn findings of facts made against him.  In 
support of ground 4 the appellant points out that s 78 of the PSM Act confers a right on Mr Dakoor to refer a decision of the 
appellant, made under s 86(3)(b), s 86(8)(a), s 86(9)(b)(ii) or s 86(10)(a) of the PSM Act, to the Commission, pursuant to 
s 29(1)(b)(i) of the Act.  They say upon hearing and determination of the serious question to be tried in these proceedings, the 
Commission determines that pt 5 of the PSM Act applies to former employees, Mr Dakoor will be entitled to the right of 
appeal conferred by s 78 of the PSM Act.  If, however, the Commission decides that pt 5 of the PSM Act has no application to 
former employees, the disciplinary process pursued by the appellant will be null and void.  However while the evidence stands 
on its own and is not tarnished by an unlawful disciplinary process, the findings of fact and outcome of an unlawful 
disciplinary process are null and void: The Civil Service Association of Western Australia Incorporated v Chief Executive 
Officer, Department of Land Administration [2003] WAIRC 08890; (2003) 83 WAIG 2792 [40].   

31 The appellant also says that Mr Dakoor would have an avenue of review if the appellant made a decision not to re-employ Mr 
Dakoor because of findings of fact made under an unlawful disciplinary process would constitute an ‘industrial matter’ within 
the general jurisdiction of the Commission.   
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The SSTU’s Submissions 
32 The SSTU contends that the learned commissioner at first instance exercised his discretion in accordance with the law and no 

error is evident, as it was open to the commissioner on the facts that were before him to make the interim order.  The SSTU 
also says that the interim order was authorised expressly by the provisions of s 44 of the Act.  The SSTU points out that it is 
well settled that the Commission’s powers to issue orders under s 44(6)(ba) and (bb) of the Act are very broad and, on a proper 
construction of the Act, there is no justification for reading down the powers in s 44(6):  RRIA v AMWSU (1989) 69 WAIG 990 
(992) and (999) (Nicholson J).  Also the provisions of s 44 of the Act should not be read down as it is a section with broad 
purpose:  Crewe and Sons Pty Ltd v AMWSU (1989) 69 WAIG 2623 (2625); Burswood Resort (Management) Ltd v ALHMWU 
(2003) 83 WAIG 3556 (3562). 

33 The SSTU concedes that orders made pursuant to s 44(6) of the Act are temporary or ‘interim’ in nature in that they have effect 
in advance of further conciliation or final arbitration of the relevant industrial matter; as such orders do not finally dispose of 
the relevant industrial matter:  Burswood.  Consequently the SSTU says that provided that the orders are properly expressed in 
‘interim terms’ in the recitals to an order, it is open to the Commission to issue an order for the temporary reinstatement of an 
employee or redeployment of an employee so as to enable conciliation or arbitration to resolve the matter in question:  
Burswood [48], [49], [53], [54] and [55]. 

34 The SSTU says the learned commissioner in this matter found the facts of the industrial matter were such that the issuing of the 
interim order was consistent with s 44(6)(ba)(ii) of the Act, in that it would enable conciliation or alternatively arbitration, to 
resolve the matter in question, in the event that Mr Dakoor challenges the findings of the disciplinary process instituted by the 
SSTU under the PSM Act.  The essence of the SSTU’s argument is that it says that the appellant has construed the issues in 
dispute too narrowly and that the industrial matter in question is an allegation by the SSTU that Mr Dakoor has been subjected 
to an unfair, oppressive and unlawful disciplinary process.  The SSTU says that if this is accepted as defining in the issues in 
dispute between the parties that it is apparent that the order made by the Commission was truly an interim order and not in 
excess of jurisdiction under s 44(6) of the Act as the interim order did not finally dispose of the relevant industrial matter. 

35 Consequently the SSTU argues that the interim order has the effect of ‘enabling’ further conciliation or alternatively arbitration 
to resolve the broad matter in question, on the one hand, and the potential capacity of Mr Dakoor to challenge the findings of 
the disciplinary process instituted by the appellant against him, on the other, are inextricable from each other.  In other words 
they say that no further conciliation or final arbitration of the industrial matter currently in front of the Commission would be 
possible, without the issuing of the interim order as Mr Dakoor would no longer be an employee of the appellant. 

36 When pressed by members of the Full Bench about what was the matter in question that required further conciliation or 
alternatively arbitration, Mr Amati on behalf of the SSTU made a submission that the matter in question was the capacity of 
Mr Dakoor to redress the allegations made against him and vindicate his rights of appeal under pt 5 of the PSM Act and that 
unless his employment continued it would be unfair and unreasonable if he could not exercise those rights under pt 5 of the 
PSM Act. When asked what was left to arbitrate after the interim order was made, Mr Amati said that the full process under 
pt 5 of the PSM Act and the lawfulness of the s 240 order were issues still outstanding.  He also argued that whether estoppel 
exists was also left and that this was not overtaken by the terms of the interim order as there was payment for a period by the 
appellant when the respondent was not employed for which the appellant was required to pay pursuant to the terms of the 
interim order and estoppel could prevent the appellant from recovering money for this period of time. 

37 The SSTU says the Commission issued the interim order pursuant to s 44(6) of the Act so as to maintain the status quo; or, put 
another way, to give effect to the restoration of Mr Dakoor’s employment with the appellant so as to remove any doubts about 
the applicability of pt 5, div 3 of the PSM Act to Mr Dakoor and his capacity to exercise his rights of appeal pursuant to s 78 of 
the PSM Act. 

38 The SSTU argues that if this Full Bench were to quash the interim order the effect would be that Mr Dakoor would no longer 
be an employee of the appellant which would have the effect of reducing the question of applicability of the PSM Act to 
former employees to an abstract and inconsequential exercise.  Furthermore, given the prima facie findings of the learned 
commissioner about the uncertainty of the application of the PSM Act to former employees, the quashing of the interim order 
would undesirably result in the inability for the Commission to hear and determine the industrial matter forming the substance 
of C 32 of 2010 as Mr Dakoor would no longer be an employee of the appellant. 

39 It also argued that it is undeniable that order (1) of the interim order is expressed as being of finite effect, as it restores 
Mr Dakoor’s employment relationship with the appellant only for the purpose of the disposition of the current disciplinary 
proceedings under pt 5 of the PSM Act and in the appeal pursuant to s 78 of that Act, as opposed to an ‘on-going’ or 
‘indefinite’ restoration of Mr Dakoor’s employment with the appellant.  Also the SSTU says the effect of order (2) of the 
interim order ensures the ‘interim’ character of the order in that order (1) is to have effect only in advance of further orders by 
the Commission and that insofar as order (3) provides for liberty to apply there is ‘no finality’ to the role of the Commission as 
constituted in C 32 of 2010, that is, it is not functus officio. 

40 It is also said that the interim order has no ‘nugatory’ effect on the substantive industrial matter; except it is conceded that it is 
probable that the appellant will be unable to recover the pay received by Mr Dakoor during his interim employment with the 
appellant, in the event that the order is quashed by the Full Bench.  However, the SSTU says that nothing would prevent the 
appellant from attempting to recover the abridging portion of salary paid to Mr Dakoor as a result of the interim order in 
respect of a period of time for which he has not worked. 

41 The SSTU says that the principal object of the relief sought was the retaining of Mr Dakoor’s employment relationship with 
the appellant on an interim basis and the reason why the SSTU sought that an order be made that the s 240 order be voided was 
to enable Mr Dakoor to find future employment with the appellant in another school, which he was being offered.  Evidence 
was provided to the Commission in an affidavit by Mr Dakoor that he had been offered employment with other schools.   
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Consequently the SSTU says that if the s 240 order had been or is declared void he could have sought and obtained alternative 
employment and the issue of the uncertainty of the applicability of pt 5 of the PSM Act would not have arisen. 

42 Mr Amati informed the Full Bench that Mr Dakoor has not challenged the applicability of pt 5 of the PSM Act to his 
circumstances because as a teacher in the public school system, submitting himself to the PSM Act procedures is the only 
choice notwithstanding the SSTU says the process that has been implemented is fraught with concerns about the apparent 
defective processes. 

43 The SSTU argues, there is nothing that has been ‘finally disposed’ by the terms of the interim order as Mr Dakoor would no 
longer be employed by the appellant following the conclusion of the proceedings under pt 5 of the PSM Act and the exercise of 
any potential right of appeal by him.  Consequently they say on the authority of Burswood, it was open to the learned 
commissioner to make such an order.  They also say there is no finality to the original application by the making of the interim 
order as the appellant’s processes have not been finalised in regards to Mr Dakoor and the order only exists in advance of a 
potential or probable hearing and determination of the substantive matter by the Commission.  Indeed, nothing prevents the 
Commission to confirm or otherwise make a finding in regard to this issue.  A positive finding of the inapplicability of the 
PSM Act would, however, ensure that the whole of the other aspects of the industrial matter raised by C 32 of 2010 would be 
able to be determined in accordance with the law; an onus that the Commission could not discharge in the event that no interim 
order was issued. 

44 The SSTU also says learned commissioner did not discount the possibility of further conciliation taking place between the 
parties and by doing so was consistent with s 44(6)(ba)(iii) of the Act in terms of encouraging the exchange of information and 
attitudes between the parties.  However not mentioning this subsection of s 44 does not indicate that the Commission fell into 
error:  RRIA v AMWSU. 

45 As to the public interest, the SSTU says it is not in the public interest to allow the appeal at this stage of the proceedings as the 
appellant retains her full appeal rights under the Act in the event that the Commission’s decision and determination of the 
substantive matters went against the appellant in the first instance.  In this sense they say this appeal is premature.  They also 
say that the appellant’s attempts to ‘re-argue’ matters that were clearly dealt with by the learned commissioner in a manner that 
was fair, lawful and correct especially in the relative albeit minor, interim burden of continuing Mr Dakoor’s employment until 
the finalisation of the statutory process under the PSM Act was complete borders on an undue abuse of process. 

46 The SSTU say that s 26(1)(a) and s 26(1)(c) of the Act would not be served by a too fast intervention of the Full Bench to 
interfere with the Commission’s interim order in that an industrial matter arising out of the employment of Mr Dakoor with the 
appellant would, in all probabilities, remain unresolved; thereby leaving Mr Dakoor in professional and financial deep 
uncertainty and disadvantage. 

47 They also say it would not be in the public interest to leave Mr Dakoor to face the prospect of the appellant disavowing its 
application in circumstances where he may seek to vindicate any right of appeal.  The effect of this would result in increasing 
uncertainty in industrial relations which is neither desirable nor fair.  Further it is not in the public interest to allow this appeal 
where prima facie the appellant is said to have breached its statutory obligations under s 240 of the School Education Act.   

48 The SSTU also submits that there is not a substantial case to be tried, as the reasoning of the Commission is clear and in 
accordance with the relevant statutory scheme and applicable legal principles. 

49 At the conclusion of the hearing the SSTU was invited to make a written submission about whether the principles in Brown 
should be applied by the Commission to an exercise of discretion under s 44(6)(ba) of the Act.  In written submissions filed on 
21 December 2010 the SSTU says the principles articulated by Sharkey P in Brown properly apply to s 44.  In particular they 
make a submission that through the operation of the definition of ‘industrial matter’ in s 7 and the terms of s 44, the legislature 
has entrusted the Commission with the broadest discretionary powers to deal with ‘any matter’ that may arise between an 
employer and employee through an organisation of employees, that, in turn, may give rise to an industrial situation (or 
industrial dispute or action) that would be unresolvable by the Commission (or be unable to ‘enable’ further conciliation or to 
arbitrate).  In practice the ‘character’ of ‘industrial matters’ that arise are wide and varied.  Further, s 26 of the Act compels the 
Commission to exercise its discretionary power in a manner that is consistent with s 7 and the objects in s 6 of the Act.  
Therefore they say that through the structure of the Act, its objects and manner of operation, the Commission is entrusted with 
an unfettered responsibility to deal with and resolve any ‘industrial matter’ which would include the ‘interim’ preservation of 
the legal right of a party until the Commission is disposed to resolve the relevant industrial matter. 

Legal Principles that Apply as Pre-conditions to the Exercise of Power Under s 44(6) of the Act 
50 Proceedings under s 44 of the Act are to be conducted with a great deal of informality and often with urgency.  As Le Miere 

AP, Beech CC and Kenner C recently observed in Liquor Hospitality and Miscellaneous Union, Western Australian Branch v 
The Director General, Department of Education and Training (2010) 90 WAIG 1517 (1522) [30]: 

There are a number of provisions of the Act that are relevant to this issue.  A principal object of the Act is to provide 
means for preventing and settling industrial disputes not resolved by amicable agreement, including threatened, 
impending and probable industrial disputes, with the maximum of expedition and the minimum of legal form and 
technicality:  s 6(c).  In exercising its jurisdiction the Commission shall not be bound by any rules of evidence but may 
inform itself on any matter in such a way as it thinks just:  s 26(1)(b).  Section 44(1) empowers a Commissioner to 
summon any person to attend, at a time and place specified in the summons, at a conference before the Commission.  Any 
person so summoned shall, except for good cause, attend the conference at the time and place specified and continue his 
attendance as directed by the Commission:  s 44(3).  A conference under s 44 is held in private unless the Commission 
determines otherwise:  s 44(5).  The Commission may exercise the power conferred on it by s 44(1) on the motion of the 
Commission itself whenever industrial action has occurred or, in the opinion of the Commission, is likely to occur:  
s 44(7)(b). 
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51 The powers conferred on the Commission pursuant to s 44 enable the Commission to deal with a wide variety of matters, some 
of which will entail a consideration and determination of existing rights and liabilities, which require an exercise of judicial 
power such as whether an employee has been unfairly dismissed or is owed contractual entitlements.  Other matters will entail 
claims for the creation of new rights and entitlements, which will require an exercise of arbitral power, such as a claim for an 
increase in pay to a group of employees.  A consideration of the functions of arbitral and judicial power becomes relevant 
when considering the application of the principles applied in Brown in respect of the making of interim orders.  

52 The difference between the two functions was explained by Isaacs and Rich JJ in The Waterside Workers' Federation of 
Australia v. J W Alexander Ltd (1918) 25 CLR 434 at 463 as: 

… the judicial power is concerned with the ascertainment, declaration and enforcement of the rights and liabilities of the 
parties as they exist, or are deemed to exist, at the moment proceedings are instituted; whereas the function of the arbitral 
power in relation to industrial disputes is to ascertain and declare, but not enforce, what in the opinion of the arbitrator 
ought to be the respective rights and liabilities of the parties in relation to each other. 

53 In Re Ranger Uranium Mines Pty Ltd; Ex parte Federated Miscellaneous Workers' Union of Australia (1987) 163 CLR 656 at 
666 the High Court put the distinction more simply: 

The purpose of the Commission's inquiry is to determine whether rights and obligations should be created.  The purpose 
of a court's inquiry and determination is to decide whether a pre-existing legal obligation has been breached, and if so, 
what penalty should attach to the breach. 

54 A judicial function arises when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation 
of new rights and obligations. 

55 Providing the Commission does not seek to enforce an award, or make a bald declaration, the Commission can act judicially 
under s 44 of the Act: The Hospital Laundry and Linen Service v The Federated Miscellaneous Workers’ Union of Australia, 
Western Australian Branch (1993) 74 WAIG 45 (52); J-Corp Pty Ltd v The Australian Builders’ Labourers’ Federated Union 
of Workers, Western Australian Branch (1993) 73 WAIG 1185 (1188); The Liquor, Hospitality and Miscellaneous Union, 
Western Australian Branch v The Roman Catholic Bishop of Bunbury Chancery Office (2007) 87 WAIG 1147. 

56 In Brown, Sharkey P found the President of the Commission had power to make interim and final orders pursuant to s 66(2) of 
the Act which empowers the President upon application to make such order or give such directions relating to the rules of the 
organisation as he considers appropriate.  His Honour observed that the ensuing sub-sections do not limit that wide power and 
found that it would make a nonsense of the power if a breach of a rule complained against were allowed to occur, whilst the 
matter was being determined (1393).  He also said that the decisions which considered the power to make interim orders under 
s 44 (and at that time s 32) were distinguishable as these provisions contain a carefully directed process of conciliation and 
arbitration and both have their own prescriptions for conciliation and arbitration (1393).  President Sharkey then formulated the 
following principles that in his view should guide the President’s unfettered discretion to make interim orders and give interim 
directions under s 66 as follows (1393): 

(a) That as a matter of discretion, it is just and correct for me to make the order in all the circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is accepted at trial. 
In addition, the Commission must consider:- 
(a) The damage which may be done to the respondent by granting the order as against the damage to the applicant if 

it is not granted. 
(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration. 

57 The principles set out in Brown which apply the principles that apply to interim injunctions in common law courts in my 
opinion should not be applied to applications for interim orders under s 44(6)(ba) for the following reasons: 

(a) President Sharkey rightly observed in Brown that the power to make interim orders pursuant to s 44 of the Act 
were distinguishable from the powers in s 66(2) of the Act.  Section 66(2) provides a much wider power to make 
interim orders than s 44.  In particular, the pre-conditions for the exercise of the power to make an interim order 
are prescribed in each sub-section of s 44(6).  Unlike s 66(2), s 44(6)(ba) does not provide a discretion at large. 

(b) Unlike s 66, s 44 contains a scheme of conciliation followed by arbitration if necessary, whereas there is no power 
under s 66 to conciliate or arbitrate any industrial matter.  Section 66 confers judicial power on the President to 
deal with particular complaints against registered organisations. 

(c) The principles that apply to interim injunctions generally apply in jurisdictions that exercise only judicial power. 
(d) Whilst s 26 and s 27 apply to an exercise of jurisdiction under s 66 and s 44 of the Act, s 26(1)(c) is often relevant 

to applications for interim orders under s 44(6)(ba) in particular, the Commission is often called upon to consider 
the interests of persons immediately affected or not and the interests of the community as a whole, which requires 
a consideration of different matters than only considering the interests of the parties which is the focus of matters 
considered in an application for an interim injunction in a court exercising common law jurisdiction.  Also the 
Commission is not bound by the rules of evidence and is required to act according to equity, good conscience and 
the substantial merits of the case (s 26(1)(a) and s 26(1)(b)). 
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58 Section 44 provides for an informal procedure for the Commission to intervene in an industrial dispute promptly and impose 
interim orders on a party when the pre-conditions set out in s 44(6)(ba) are met.  Section 44(6)(ba) orders are not confined to 
making orders to maintain the status quo.  This is made particularly clear by s 44(6a)(b) that enables the Commission to make 
an interim order to vary an award or industrial agreement.  

59 The scope of matters that arise in a s 44 compulsory conference are not to be narrowly confined to the application and matters 
raised in submissions before the Commission but can encompass broader disputes and negotiations about matters that may sit 
behind an immediate dispute.  In The State School Teachers’ Union of WA (Inc) v Director-General, Department of Education 
and Training (2008) 88 WAIG 698 [40] (Ritter AP) (with whom Beech CC agreed [109]) found the scope of the matter in 
question in the s 44 conference encompassed the dispute beyond a dispute about directions given to members of the Union 
about industrial action and extended to the broader dispute and negotiations between the parties about a new industrial 
agreement and that specifically, s 26(2) of the Act allows the Commission to grant relief or redress without restriction as ‘to 
the specific claim made or to the subject matter of the claim’. 

60 It is well established that all orders made under s 44(6)(ba) must be interim or interlocutory and not finally dispose of a matter 
in question: Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western Australia (1986) 66 
WAIG 1553 (1561) (Brinsden P); Registrar v Amalgamated Metal Workers and Shipwrights Union of Western Australia 
(1989) 69 WAIG 1904 (1906); Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union of Western 
Australia (1989) 69 WAIG 1873 (1882 – 1883), Burswood [44]. 

61 The powers under s 44 are not unlimited and wide.  However, where conditions exist for their exercise, the powers under s 44 
may be exercised without being read down: Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (1989) 69 WAIG 1873 (1883). 

62 Where there are a number of industrial matters raised in a dispute between the parties, an order made under s 44(6)(ba) that 
finally disposes of only one of those issues thus leaving the other issues open for further conciliation and arbitration, may 
depending upon the circumstances of the dispute, have the effect of a final order as it finally disposes of an issue in dispute.  In 
Burswood the ALHMWU made an application pursuant to s 44 of the Act in relation to a dispute about the terms of 
employment of Mr Neal who was unable to work as a croupier because of a workplace injury.  The ALHMWU sought the 
assistance of the Commission to resolve the issues of re-deployment and compensation for hours not paid for.  Following a 
conference convened under s 44, an order was made that Burswood re-deploy Mr Neal forthwith to the position of Electronic 
Gaming Assistant under the terms and conditions outlined in a letter from a Ms Drimatis.  The interim order also provided that 
Mr Neal was to remain employed in that position whilst the Commission heard and determined whether or not Mr Neal was 
owed wages for the hours he has been fit to work but had not been offered work and the terms and conditions that should apply 
to the work that Mr Neal is undertaking in his role as Electronic Gaming Assistant.  The Full Bench in that matter found the 
order was beyond power as it was a final order as the order determined the dispute between the parties about Mr Neal’s 
employment about which there was no agreement.  At [38] – [44] the Full Bench found: 

The powers conferred by s.44 of the Act on the Commission, constituted by a single Commissioner, are now well settled.  
S.44(6) empowers the Commission to, pursuant to s.44(6)(ba) and (bb) of the Act, give certain directions and make 
certain orders.  The Commission may do so only ‘at or in relation to a conference’. 
Under s.44(6)(ba), the Commission can make certain orders only if it holds the opinion that such directions and/or orders 
will:- 

prevent the deterioration of industrial relations in respect of the matter in question until conciliation or arbitration 
has resolved that matter. 
enable conciliation or arbitration to resolve the matter in question; or 
encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 
would resist in the resolution of the matter in question. 

Under s.44(6)(bb), the Commission may also, inter alia, again with respect to industrial matters, give any direction or 
make any order which the Commission is otherwise ordered to make under the Act.  Such an order under s.44(6)(ba) or 
(6)(bb) must be temporary and for the limited purposes.  The Commission cannot determine the matter in dispute before 
the Commission, and that can only be done by the Commission in the exercise of its arbitration power, not arising out of 
s.44(6). 
This order was expressed as a final order which determined the dispute between the parties about Mr Neal’s employment 
future which was entirely in dispute still.  To do so was beyond power. 
The exercise of the power in the absence of agreement was beyond the power conferred by s.44(8)(d) of the Act, because 
there was no order by agreement or consent. 
In this matter, the conciliation conference which had taken place over a number of dates, had concluded within the 
meaning of s.44(9).  The question, dispute or disagreement in relation to the industrial matter before the Commission was 
not settled by agreement.  Therefore, the only power apart from powers under s.44(6) which the Commission could 
exercise was the power to hear and determine the question, dispute or disagreement which, partly, the Commissioner set 
out to do.  There is nothing in the order or recitals, express or implied, which would establish that the order was made 
because of the requisite opinion founded on s.44(6)(ba) or that the power was validly exercised pursuant to and within the 
prescription of s.44(6)(ba). 
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Indeed, on a fair reading, the order could not be said to facilitate arbitration because it purported, in an order made at the 
final conciliation conference, to resolve without arbitrating it, a question which was in issue and part of the industrial 
matter before the Commission and which required determination since there was no agreement.  Most cogently, the order 
was incompetent because it was an order purporting to finally determine the essence of the matter in dispute without 
agreement or without hearing or determining the matter and made out of a conciliation conference. 

63 Importantly, the Full Bench found there was no power to make an order for re-deployment as the question of any employment 
in the future by Burswood of Mr Neal was entirely part of and the essence of the matter in dispute [45(c)]. 

Leave to Appeal 
64 The appellant seeks leave to appeal from an interim order which is a ‘finding’ for the purposes of s 49(2) of the Act on the 

ground that the matter is of such importance that, in the public interest an appeal should lie.  In my opinion leave to appeal 
should be granted as a consideration of the principles of law that should apply to an exercise of discretion under s 44(6)(ba) of 
the Act raises an important and substantial question of law going to the jurisdiction of the Commission and is a matter of 
sufficient importance that an appeal should lie.   

Is Error Established 
65 By applying the principles in Brown the learned commissioner, failed to apply the pre-conditions for an exercise of power 

under s 44(6)(ba) of the Act.  After applying the principles set out in Brown the learned commissioner did not apply any of the 
pre-conditions set out in s 44(6)(ba) but simply said [40]: 

[T]he making of an interim order is also consistent with s44(6)(ba)(ii) of the Act, in that it will enable conciliation or 
alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the findings of the 
disciplinary process instituted by the respondent under the PSM Act. 

66 Section 44(6)(ba) is in imperative terms.  The pre-conditions require more than the Commission form an opinion that is 
consistent with s 44(6)(ba); it requires the Commission to give directions or to make such orders with respect to industrial 
matters that will in the opinion of the Commission enable conciliation or arbitration to resolve the matter in question. 

67 The learned commissioner characterised the matter in question as whether Mr Dakoor had been subjected to an unfair, 
oppressive and unlawful disciplinary process.  The difficulties raised by characterising the matters in question in that way are 
two-fold.  Firstly, the SSTU sought no relief in relation to the disciplinary process.  To the contrary, the SSTU sought that the 
disciplinary process under pt 5 of the PSM Act continue.  Secondly, even if it was the case that the SSTU sought relief in 
respect of the disciplinary process, the unfairness of the disciplinary process was only one of the matters in question in the 
proceedings.  The other matters or issues were: 

(a) whether the appellant had lawful authority to conduct disciplinary proceedings pursuant to pt 5, div 3 of the PSM 
Act, notwithstanding that Mr Dakoor was no longer an employee of the appellant; 

(b) whether Mr Dakoor was accorded procedural fairness before the appellant made an order pursuant to s 240 and 
whether the s 240 order was lawfully made;  

(c) whether the terms of the s 240 order constituted a variation of Mr Dakoor’s contract of employment from a 
contract for a fixed term to a contract of ongoing duration that was to expire when the allegations made against 
Mr Dakoor were dealt with in accordance with the discipline process under pt 5 of the PSM Act; and 

(d) did the terms of the s 240 order together with the fact that the appellant through its agents and employees allowed 
Mr Dakoor to continue to work as an employee past the date of the expiry of Mr Dakoor’s contract of 
employment constitute the creation of new contract of employment of ongoing duration that was to expire when 
the allegations made against Mr Dakoor were dealt with in accordance with the discipline process under pt 5 of 
the PSM Act or alternatively should the appellant be estopped from departing from her representation to Mr 
Dakoor that he was to be employed until the conclusion of the disciplinary process under pt 5 of the PSM Act. 

68 By making the order, the learned commissioner finally determined issues (a), (c) and (d) in that these were issues that could not 
be arbitrated by the Commission as issues (a), (c) and (d) were rendered hypothetical by the terms of the interim order in that 
those issues became moot.   This is because whilst he is employed by operation of law the disciplinary process must continue 
under pt 5, div 3 of the PSM Act.  However because Mr Dakoor’s ability to work as a teacher in Western Australia is 
extremely restricted whilst the s 240 order is in effect, it may have been open to make an interim order to reinstate Mr Dakoor 
if the disciplinary proceedings were also suspended until the hearing and determination of issues (a), (b), (c) and (d).  By 
suspending the disciplinary process under pt 5 of the PSM Act the disciplinary process could not be concluded until further 
conciliation or arbitration had concluded the issues in dispute.  It may also have been open not to order reinstatement but 
simply suspend the s 240 order until the hearing and determination of the issues in dispute if there was evidence that Mr 
Dakoor would have been able to find temporary employment as a teacher. 

69 Providing that an interim order does not dispose of an issue in dispute or otherwise render an issue in dispute incapable of 
arbitration, when making an interim order under s 44(6)(ba) it is not always necessary or appropriate to set the issues in dispute 
down for hearing and determination.  An interim order contemplated by s 44(6)(ba)(i) or s 44(6)(ba)(ii) may be an appropriate 
means to prevent the deterioration of industrial matters until conciliation or arbitration has resolved the matter or matters, or to 
enable conciliation or arbitration to resolve the matter or matters, or be a means to encourage the parties to exchange or divulge 
attitudes or information which would in the opinion of the Commission assist the resolution of the matter or matters in question 
within the meaning of s 44(6)(ba)(iii).  
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70 The fact that orders (2) and (3) of the interim order enable the parties to apply to vary or revoke order (1) of the interim order 
does not bring the interim order made by the Commission in this matter within power as order (1) was not authorised by 
s 44(6)(ba) of the Act, in particular, none of the pre-conditions set out in that sub-section of the Act were made out.  In any 
event, it is clear from supplementary reasons given by the Commission on 18 October 2010: [2010] WAIRC 00997 that 
revocation, variation or setting aside the interim order was only to be contemplated in the event that the dispute between the 
parties is resolved without the necessity of Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 

71 As it is clear that the making of order (1) of the interim order was in the circumstances not within power I would uphold 
ground 2 of the appeal insofar as ground 2 identifies two of the matters in dispute.  I would dismiss ground 1 as it is my view 
that there was no discretion to make order (1).  I would also dismiss ground 3 as ground 3 relies upon an application of the 
principles in Brown.  I do not find it necessary to decide ground 4.  Accordingly it is my opinion that a minute of proposed 
order should issue in the following terms: 

(a) The appellant have leave to appeal under s 49(2a) of the Act. 
(b) The appeal is upheld. 
(c) The order made by the Commission on 18 October 2010 in application C 32 of 2010 is quashed. 

BEECH CC: 
72 The facts of the matter have been set out in the reasons for decision of the Acting President and I do not need to repeat them 

here.  I too think that the appeal should be upheld although I have reached that conclusion by a different path to that taken by 
her Honour. 

73 I have found it convenient first to deal with the issue of whether the decision the subject of the appeal is a finding.  If it is, an 
appeal does not lie to the Full Bench unless in the opinion of the Full Bench the matter is of such importance that in the public 
interest an appeal should lie: s 49(2a) of the Industrial Relations Act 1979 (“the Act”).  A finding is defined in s 7 of the Act as 
meaning a decision, determination or ruling made in the course of proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate.  A decision is defined to include an order. 

74 The order the subject of the appeal is expressed to be an interim order (AB 70).  It also is not, in its terms, a final order because 
Order 2 states that the order continues in force until further order of the Commission.  For that reason, the Commission is not 
functus officio in relation to the subject matter of the order in that it retains the power under the Act to make a further order 
which can vary or cancel the order. 

75 Also, order 3 is that the parties have liberty to apply.  The words “liberty to apply” are not necessarily sufficient on their own 
to establish that an order is not a final order but, with other clauses, it may be sufficient to allow that conclusion to be reached 
in that the order does not purport to finally dispose of the matter in dispute before the Commission (Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch and Ors v. EPT Pty Ltd 
and Ors (1993) 73 WAIG 28).  The words enable the Commission to resolve any disputes on the way in which the order is to 
be implemented although if there is no change in the circumstances between when the order is made and where there is some 
variation sought pursuant to a liberty apply, a court is not able to alter or vary what had been agreed (Morseu v. Robe River 
Mining Co Pty Ltd and Anor [2006] WADC 27 per Fenbury DCJ at [15] citing Cristel v. Cristel [1951] 2 All ER 574).   

76 The Commission’s reasons for decision at [41] (AB 82) also express that the interim order “should not be open-ended” and 
expressly recognises that the order should only enable Mr Dakoor to be properly subject to the disciplinary processes under the 
Public Sector Management Act 1994 (“the PSM Act”) and given an opportunity to exercise his rights of appeal and reference 
in particular unless the matter is resolved in the meantime and the order is to be so limited.  The supplementary reasons for 
decision also recognise that the order to be made needed to contain a degree of flexibility and be only for the purposes 
expressed in the reasons for decision (AB 106 at [5]).  Thus, Order 2 was said by the Commission to enable some flexibility 
either varying, revoking or setting aside the order in the event that the parties resolved the current dispute without the necessity 
for Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 

77 In view therefore, the order the subject of the appeal is not a final order.  It is not said, as I understand it, that the order brought 
to an end the application that was before the Commission.  That application remains live in that it was not brought to an end by 
the issuance of the order. 

78 What is said, as I understand it, is that Order 1 is in its own terms final and that it renders nugatory the other matter to which 
the proceedings relate.  In my view, and with respect, there is an inherent contradiction between the two arguments of the 
appellant which say firstly that the order under appeal is a finding and secondly that the order has finally disposed of the 
matters to which the proceedings relate.  Both of these propositions cannot be correct.  If the order does dispose of the matters 
before the Commission in that further proceedings on the matters before the Commission are rendered nugatory, then the order 
is not a finding but a final order.  If the order is indeed a finding, then for that reason alone it does not finally dispose of the 
matters to which the proceedings relate. 

79 The matters to which the proceedings relate are to be determined by reference to the Notice of Application and any answer or 
counter proposal, and any amendments or variations to those documents.  Further, the characterisation of a dispute may change 
as it unfolds before the Commission in a conference.  Therefore, it is important to also have regard to what the Commission 
has identified in the reasons for decision as the issues before the Commission. 

80 In this case, the Commission noted at [1] (AB 72-73) that the subject matter of the proceedings before the Commission is an 
allegation that Mr Dakoor has been subject to an unfair, oppressive and unlawful disciplinary process.  Pausing at that point, 
one of the issues which the Commission later sets out in some detail is whether or not the fact that Mr Dakoor was no longer an 
employee of the department by the time the matter came before the Commission meant that the allegation that Mr Dakoor has  
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been subjected to an unfair, oppressive and unlawful disciplinary process would not be able to be pursued by him, or by the 
union on his behalf.  Seen in that context, the decision of the Commission to order that Mr Dakoor be employed for the 
purpose of allowing that allegation to be dealt with by the parties, and with recourse to the Commission if necessary, shows 
that the interim order did not finally decide, determine or dispose of the matter to which the proceedings relate.  Moreover, the 
interim order was limited in time to expressly allow that allegation to be dealt with. 

81 It was submitted by the appellant in the course of the appeal that no particulars of the allegation of unlawfulness had been 
provided during the course of the proceedings.  In my view, and assuming that to be so, that does not change the character of 
the order which issued. 

82 It also was submitted that the order requiring the employment of Mr Dakoor finally decided and disposed of the issue of 
whether or not Mr Dakoor should have been re-employed and in that sense that the order is a final order.  The correctness of 
this proposition must depend upon the correct characterisation of the matter to which the proceedings before the Commission 
related.  If the matter brought to the Commission, and with which the Commission was dealing, was whether or not Mr Dakoor 
should be reinstated in employment, then it may be arguable that the order which issued finally disposed of that matter given 
that the Commission has not directed that the parties have further discussions on that issue, nor programmed further 
conciliation on that issue nor referred that issue, for hearing and determination under s 44(9) of the Act.   

83 However, that is not what happened here.  The matters to which the proceedings relate can be seen in the reasons for decision 
(from AB 79 at [25] and following) to include: 

(a) whether an order pursuant to s 240 of the School Education Act 1999 (“the SE Act”) can operate in respect of a 
person employed at the premises of a government school, who then ceases to be an employee.  

(b) how the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the 
respondent. 

(c) whether Mr Dakoor has been denied procedural fairness in the issuance of the order under s 240 of the SE Act. 
(d) that if it is ultimately held that Part 5 of the PSM Act has no application to him, Mr Dakoor would be unable to 

avail himself of any legal remedy to overturn such findings. 
(e) that the respondent may purport to exercise powers under Part 5 of the PSM Act on the one hand and Mr Dakoor 

face the prospect of the respondent disavowing its application in circumstances where he may seek to vindicate 
any right of appeal. 

84 After the matter had been before the Commission in a conference on 6 September 2010, the union sought an interim order 
(AB 10) that consistent with the terms contained in the department’s correspondence of 17 May 2010 the department be 
ordered to retain Mr Dakoor in employment until the allegations are dealt with in accordance with the disciplinary process 
(AB 23).  The interim order sought by the union deals with a matter that is a subset of the matter to which the proceedings 
initiated following the substantive Notice of Application (AB 4) and did not finally decide, determine or dispose of the balance 
of the matters before the Commission. 

85 I have not found the decision referred to by the appellant in Burswood Resort (Management) Ltd v. ALHMWU [2003] WAIRC 
09550; (2003) 83 WAIG 3314 to be of much direct assistance.  In that matter an order issued by the Commission under s 44 
was quashed on the basis that the order was expressed as a final order which determined the dispute between the parties about 
the employee’s employment future which was entirely still in dispute.  This was held to be beyond power.  That can be 
contrasted to the circumstance in this matter where the order is not expressed to be final and the order is expressed to be for a 
finite term, that is, for the purposes of the disposition of the current disciplinary proceedings under Part 5 of the PSM Act and 
any appeal pursuant to s 78 of that Act. 

86 For those reasons, I find that the order which issued is a finding. 
87 It then becomes necessary to determine whether the matter is of such importance that in the public interest an appeal should lie.  

As noted by the Full Bench in Burswood above, the power of the Commission to make orders under s 44 is limited.  In this 
case, the Commissioner in the reasons for decision at [3] (AB 73) notes that the application for an interim order is founded in 
s 44(6)(ba) of the Act.  Therefore, in order for the Commission to have the power to issue the order, the Commission would 
need to be satisfied that the orders were: 

1. to prevent the deterioration of industrial relations in respect of the matter in question until conciliation or 
arbitration which resolved that matter;  

2. to enable conciliation or arbitration to resolve the matter in question; or  
3. to encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 

would assist in the resolution of the matter in question. 
88 As to the first and third of these three heads of power, it is not asserted by the union, nor found by the Commission, that the 

order is necessary to prevent the deterioration of industrial relations in respect of the matter.  The Commission’s reasons for 
decision do not show that the order will in the opinion of the Commission encourage the parties to exchange or divulge 
attitudes or information which in the opinion of the Commission would assist in the resolution of the matter in question.  I do 
not think the first and third heads of power support the order made. 

89 In relation to the second, the order makes no provision for further conciliation and the matter in question has not been referred 
for hearing and determination; that is not fatal to the order because the application remains live, in that it was not brought to an 
end by the issuance of the order, and further conciliation or referring a matter for hearing and determination remains available.  
However, I am satisfied that the order did render hypothetical the issues whether or not an order pursuant to s 240 of the SE  
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Act can operate in respect of a person employed at the premises of a government school who then ceases to be an employee 
and how the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the appellant.  
To that extent therefore, the order cannot be said to enable conciliation or arbitration to resolve those matters.   

90 Although the order is not expressed to be made under s 44(6)(bb) of the Act, it is as well to note that the power given to the 
Commission to make an order which the Commission is otherwise authorised to give or make under this Act is of no 
assistance.  This is because the order was for the re-employment of Mr Dakoor and although the Commission is empowered to 
order the employment, or the re-employment, of an employee its power to do so is under s 23A which is confined to 
circumstances where there has been a dismissal which has been found by the Commission to be harsh, oppressive or unfair.  
That is not the case here.  In any event, there is no express power under the Act to make an interim order of the nature of this 
order other than the powers found within s 44(6) of the Act.   

91 Accordingly, the order made was beyond power.  I add that it would have been within power for the Commission to have 
referred the matters for hearing and determination under s 44(9) and to have listed the hearing at short notice to deal with them.  
That remains an option that is available.  The orders which can issue pursuant to s 44(9) are not constrained by the s 44(6) of 
the Act in the same manner as are interim orders. 

92 I agree with her Honour that an important and substantial question of law going to the jurisdiction of the Commission is raised 
in this matter which is of such importance that in the public interest an appeal should lie and I would uphold the appeal for the 
reasons I have given. 

93 I add for completeness that I have not found it necessary to deal with whether the Commissioner applied the correct test.  I 
nevertheless wish to indicate my support for the conclusion of her Honour that the correct test for issuing an interim order 
under s 44 is found in the pre-conditions for an exercise of power under s 44(6)(ba) of the Act and not in Brown v. President, 
SSTU and Ors (1989) 69 WAIG 1390. 

SCOTT ASC 
94 The reasons for decision of the Acting President set out the background to this appeal. 
95 The application filed by the SSTU on 23 August 2010 sought an urgent conference under s 44 of the Industrial Relations Act 

1979 (the Act).   
96 It sought: 

Section 44 urgent conference – for an order voiding the respondent’s order against Mr Rudresh Dakoor, pursuant to s.240 
of the School Education Act, 1999, pending the finalisation of the disciplinary proceedings against him, pursuant to Part 5 
of the Public Sector Management Act, 1994. 

97 The grounds on which the application was made were: 
In issuing the order pursuant to s.240 of the School Education Act, 1999, the respondent acted unreasonably harshly and 
in an oppressive way; as well as ultra vires – thereby unlawfully – in that it failed to afford Mr Dakoor his right to natural 
justice and procedural fairness. 

98 The first paragraph of the schedule to the application said that the SSTU sought the Commission’s intervention to conciliate a 
dispute relating to Mr Dakoor, ‘as a result of what the Union alleges to have been an unfair, oppressive and unlawful 
disciplinary process’. 

99 The orders sought by the SSTU were: 
a) The (respondent) is hereby ordered to honour the changed terms of Mr Dakoor’s contract of employment, as 

these were specified by the Director General in the correspondence to Mr Dakoor on the 17 May 2010, until the 
finalisation of the disciplinary proceedings against Mr Dakoor. 

Or, in the alternative: 
b) That the order issued by the Director General against Mr Dakoor, on the 17 May 2010 pursuant to s.240 of the 

School Education Act, 1999, is ultra vires and, consequently, null and void and of no effect.   
c) That the respondent is to advise the WACOT of that fact forthwith. 

100 By an application of 6 September 2010, the SSTU then sought interim orders in the following terms:  
The applicant seeks the following relief: 
1. A declaration in the following terms: 

‘That the electronic mail, dated the 12 August 2010 and sent by Mr Webb on behalf of the respondent, is hereby 
declared null and void and of no effect’.   

2. An order in the following terms: 
‘That, consistent with the terms contained in the respondent’s correspondence on the 17 May 2010 to Mr Dakoor, 
the respondent is hereby ordered to retain Mr Dakoor in employment at the Swan District Education Office until ‘ 
… the allegations are dealt with in accordance with the discipline process …’.  

3. Any other order that the Commission deems to be just and appropriate.  
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101 Therefore, the issues raised in the application were: 
1. the fairness of the process leading to, and the lawfulness of, the imposition of the s240 order;  
2. whether Mr Dakoor ought to be retained in employment until the disciplinary process could deal with allegations 

against him;  
3. unfairness in the disciplinary process; and 
4. whether the appellant had changed the terms of the contract of employment, and if it ought to be required to 

honour those changes until the conclusion of the disciplinary process. 
102 In his reasons for decision the learned Commissioner at paragraph [5] cited the relevant principles as being those set out by 

Sharkey P in Brown.  Under the heading of Consideration, he then applied those principles.  In doing so, the Commissioner 
considered the substance of the claim and found that: 

‘… (t)here are serious questions to be determined as to whether an order pursuant to s240 of the SE Act can operate in 
respect of a person employed at the premises of a government school, who then ceases to be an employee’ [25], and ‘how 
the terms of Part 5 of the PSM Act can have application to a person who is no longer an employee of the respondent’ [26].  

103 He also noted that there were a number of allegations that Mr Dakoor had been denied procedural fairness in the issuance of 
the order under s 240 of the SE Act.  He then examined the facts of the case and said [34] - [36]:  

On the material presently before the Commission, it is not apparent that despite this period of time, Mr Dakoor was given 
any opportunity to respond to the allegations against him.  Mr Dakoor filed an incident report on 12 May 2010 setting out 
his version of the relevant events.  Even taking into account the internal processes of the respondent, given the period of 
time involved, it is not readily apparent as to why Mr Dakoor could not have been given some opportunity to at least 
initially respond to the allegations put against him prior to the issuance of the s240 order.  This does not appear to be a 
case where the exercise of the s240 power was put into effect immediately or with such urgency so as to substantially 
reduce the content of the duty to hear from a person: LHMU at pars 34 and 35. 
Of greater significance in this case, however, is the fact that the disciplinary process purportedly brought pursuant to Part 
4 of the PSM Act could have major negative consequences for Mr Dakoor.  It is, in my opinion, not to the point to suggest 
that if ultimately it is held that Part 5 of the PSM Act can have no application to a former employee of the respondent, 
then that is the end of the matter.  The process undertaken by the respondent is a detailed and rigorous one, which may 
involve findings of fact against Mr Dakoor.  If it is ultimately held that Part 5 has no application to him, Mr Dakoor 
would be unable to avail himself of any legal remedy to overturn such findings. 
In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the 
one hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances 
where he may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as 
they impact on Mr Dakoor.  He is a relatively new and inexperienced teacher.  Allegations such as the present, if upheld 
through the respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious 
consequences for Mr Dakoor’s teaching career. 

104 The Commissioner then reached a conclusion that [38]: 
In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his 
rights under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the 
disciplinary process and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any 
doubt as to the capacity for him to vindicate his rights under the PSM Act and the process initiated by the respondent, 
would be consistent with equity and good conscience, which the Commission is required to apply by reason of s26(1)(a) 
of the Act. 

105 The Commissioner then concluded that the balance of convenience lay with the applicant.   
106 In paragraph [40] he found that the making of the interim order was ‘also consistent with s.44(6)(ba)(ii) of the Act, in that it 

will enable conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges 
the findings of the disciplinary process instituted by the respondent under the PSM Act.’   

107 The Orders issued on 18 October 2009 are said to be interim orders.  They provided: 
(1) THAT Mr Dakoor be continued in employment by the respondent in the classification of teacher retrospective to 

12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the disposition 
of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and any appeal 
pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.   
(3) THAT the parties have liberty to apply. 

108 In Burswood Resort (Management) Ltd v ALHMWU 2003 WAIRC 09550 (2003) 83 WAIG 3314, the Full Bench said [38] - 
[40]: 

The powers conferred by s.44 of the Act on the Commission, constituted by a single Commissioner, are now well settled.  
S.44(6) empowers the Commission to, pursuant to s.44(6)(ba) and (bb) of the Act, give certain directions and make 
certain orders. The Commission may do so only ‘at or in relation to a conference.’ 
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Under s.44(6)(ba), the Commission can make certain orders only if it holds the opinion that such directions and/or orders 
will:- 
a) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or arbitration 

has resolved that matter. 
b) enable conciliation or arbitration to resolve the matter in question; or 
c) encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission 

would resist in the resolution of the matter in question. 
Under s.44(6)(bb), the Commission may also, inter alia, again with respect to industrial matters, give any direction or 
make any order which the Commission is otherwise ordered to make under the Act. Such an order under s.44(6)(ba) or 
(6)(bb) must be temporary and for the limited purposes. The Commission cannot determine the matter in dispute before 
the Commission, and that can only be done by the Commission in the exercise of its arbitration power, not arising out of 
s.44(6). 

109 Industrial matters the subject of a conference convened pursuant to s 44 often involve a number of issues.  Some of those 
issues might be quite independent of one another.  Some may be questions which require resolution as a step in the resolution 
of other issues within the matter or matters the subject of the conference. 

110 In this case, there were a number of issues which were impediments to others being resolved.  The issue of whether the 
appellant had failed to honour the changed terms of Mr Dakoor’s contract, and whether the fact of his no longer being 
employed was an impediment to the continuation of the disciplinary process, were separate issues but both required resolution.  
They could be resolved pursuant to s 44 either by conciliation (that is, by agreement of the parties) or by referral for hearing 
and determination (that is, by arbitration).  If they were not resolved by conciliation, they could only be resolved by arbitration.  

111 I am of the view that what the Commissioner did in this case was undertake arbitration of some issues, rather than enable 
conciliation or arbitration to resolve them.  The Commissioner’s first order had the effect of granting the first order sought in 
the application of 23 August 2010 and of overtaking or sweeping aside a number of them as issues for either conciliation or 
arbitration.  In fact, the Commissioner actually determined some of those issues in that he found [36] - [38]: 

In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the 
one hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances 
where he may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as 
they impact on Mr Dakoor. He is a relatively new and inexperienced teacher. Allegations such as the present, if upheld 
through the respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious 
consequences for Mr Dakoor’s teaching career. 
Whilst it is true, as the respondent submitted, that presently there is nothing preventing Mr Dakoor seeking a teaching 
post outside of the government sector, the reality is the process presently being undertaken, and the notification under the 
WACT Act, will hang over Mr Dakoor like a cloud, and the negative impact of that process on his employment outside of 
government schools cannot be discounted. 
In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his 
rights under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the 
disciplinary process and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any 
doubt as to the capacity for him to vindicate his rights under the PSM Act and the process initiated by the respondent, 
would be consistent with equity and good conscience, which the Commission is required to apply by reason of s 26(1)(a) 
of the Act. 

112 He made those findings as part of considering the tests in Brown. 
113 The Commissioner also concluded that [40]: 

Furthermore, the making of an interim order is also consistent with s 44(6)(ba)(ii) of the Act, in that it will enable 
conciliation or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the 
findings of the disciplinary process instituted by the respondent under the PSM Act. 

114 The appropriate avenue for the possible challenge referred to would be via an appeal to the Public Service Appeal Board under 
s 78 of the Public Sector Management Act 1994 rather than under the auspices of the application then before the Commission.  
Such appeal could be by Mr Dakoor or by the SSTU on his behalf.  There was no challenge at that point but merely the 
possibility of one depending on the outcome of the disciplinary process. 

115 It would seem then that once the orders issued, the application then before the Commission had little if any work to do, except 
in respect of the challenge to the validity of the s 240 order and that would be likely to be resolved as a consequence of the 
disciplinary process without the need for further conciliation or arbitration. 

116 The supplementary reasons of the learned Commissioner dated 18 October 2010, say at [5] that: 
There is a degree of flexibility intended by the Commission in the order as proposed. Whilst the order is interim, and only 
for the purposes as expressed in the Commission’s reasons for decision, the proposed order 2 enables some flexibility in 
either varying, revoking or setting aside the order in the event that the parties resolve the current dispute without the 
necessity for Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act. 
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117 This reinforces that the order may be varied, revoked or set aside if Mr Dakoor does not need to appeal under s 78 of the PSM 
Act, again confirming that a  significant aspect of the application has been resolved by the order. 

118 Secondly, the order did not enable conciliation or arbitration to resolve the matters, but enabled the disciplinary process to 
continue and be finalised.  That will be resolved either by the outcome of the investigation being in Mr Dakoor’s favour, or by 
his appealing under s 78 of the PSM Act.  There is no suggestion that the respondent would bring these issues back to the 
Commission under the application then before the Commissioner. 

119 Although the issue of the validity of the s 240 order is not resolved by the order, it is not suggested that it is to be the subject of 
any further conciliation or arbitration, although it may be.  As I have noted above, it may be resolved as a consequence of the 
disciplinary process. 

120 The SSTU says that the quashing of the order would mean that Mr Dakoor is no longer an employee and could not challenge 
the other issues.  In fact those issues could have been the subject of arbitration.  Instead they were dealt with by the order, 
which could only be issued if the Commissioner was of the opinion that it would enable conciliation or arbitration to resolve 
the matter in dispute. 

121 In any event, even if the order did not resolve the issue of the validity of the s 240 order, and that issue is still to be resolved, 
by conciliation or arbitration under this application, then the other issues the subject of the industrial matter have been rendered 
hypothetical and the dispute in respect of those issues resolved by the order.  To that extent, the order is a final order.  

122 I agree with the Acting President that the tests set out in Brown are not directed to the considerations which a commissioner is 
required to have in deciding whether to issue orders in the context of a conference with respect to an industrial matter.  The test 
is not whether issuing the order is consistent with s 44(6)(ba) but whether in the opinion of the Commission they meet the 
requirements of s 44(6)(ba), in this case to enable conciliation or arbitration to resolve the matter.   

123 For those reasons, I agree that the appeal ought to be upheld and the order quashed. 
 

 

2011 WAIRC 00061 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 
APPELLANT 

-and- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INC) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
ACTING SENIOR COMMISSIONER P E SCOTT 

DATE FRIDAY, 28 JANUARY 2011 
FILE NO/S FBA 21 OF 2010 
CITATION NO. 2011 WAIRC 00061 
 

Result Appeal allowed and order quashed 
Appearances 
Appellant Mr R Andretich (of counsel) and Mr J Misso (of counsel) 
Respondent Mr M Amati 
 

Order 
This matter having come on for hearing before the Full Bench on 20 December 2010, and having heard Mr R Andretich (of 
counsel) and Mr J Misso (of counsel) on behalf of the appellant, and Mr M Amati on behalf of the respondent, and reasons for 
decision having been delivered on 27 January 2011, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 (WA) (the Act), hereby orders that — 

1. The appellant have leave to appeal under s 49(2a) of the Act. 
2. The appeal be and is hereby upheld. 
3. THAT the order made by the Commission on 18 October 2010 in application C 32 of 2010 be and is hereby 

quashed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00041 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
 THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE TUESDAY, 18 JANUARY 2011 
FILE NO/S FBM 14 OF 2010, FBM 2 OF 2011 
CITATION NO. 2011 WAIRC 00041 
 

Result Order issued 
Appearances 
Applicant Mr M Cox (of counsel) and with him Mr S Banovich (of counsel) 
 Mr J Nicholas (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union of 

Workers 
 

Order 
This matter having come on for hearing before the Full Bench on 17 January 2011, and having heard Mr M Cox (of counsel) and 
with him Mr S Banovich (of counsel) on behalf of the applicant, and Mr J Nicholas (of counsel) on behalf of The Construction, 
Forestry, Mining and Energy Union of Workers, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders that — 

1. FBM 14 of 2010 be adjourned to a date to be fixed. 
2. The application by The Construction, Forestry, Mining and Energy Union of Workers (CFMEU) to be joined as a 

party to FBM 14 of 2010 be dismissed. 
3. The CFMEU have leave to amend FBM 2 of 2011 by 4:00pm on 24 January 2011. 
4. The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers have leave to amend FBM 

14 of 2010 by 4:00pm on 24 January 2011. 
5. FBM 14 of 2010 and FBM 2 of 2011 be consolidated in the one proceeding to be known as consolidated FBM 14 

of 2010 and FBM 2 of 2011. 
6. The parties to FBM 14 of 2010 and FBM 2 of 2011 to file and serve witness statements by no later than 10 days 

prior to the date fixed for hearing of FBM 14 of 2010 and FBM 2 of 2011. 
7. The parties are to file and serve an outline of submissions no later than 5 days prior to the date fixed for hearing of 

FBM 14 of 2010 and FBM 2 of 2011. 
8. Any party who wishes to raise any preliminary point must give notice to the other party of the issues it seeks to 

raise no later than 14 days prior to the date fixed for the hearing of FBM 14 of 2010 and FBM 2 of 2011. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      183 
 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—Variation of— 

2011 WAIRC 00053 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL COLLEGE SUPERVISORY STAFF AWARD 

2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 45 OF 2010 
CITATION NO. 2011 WAIRC 00053 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Country High School Hostels Authority Residential College Supervisory Staff Award 2005 be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B – District Allowance:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE B - DISTRICT ALLOWANCE 

(a) Employees without dependants (subclause 19(3)): 
Column I 

 
District No. 

Column II Standard 
Rate 
$ p.a. 

Column III  
Exceptions to Standard Rate  

Town or Place 

Column IV 
Rate 
$ p.a. 

6 4,242 Nil Nil 
      

5 3,469 Fitzroy Crossing 
Halls Creek 

Turner River Camp 
Nullagine 

4,672 

  Liveringa (Camballin) 
Marble Bar 
Wittenoom 

4,344 

  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 

Mount Magnet 
Wiluna 

Laverton 
Leonora 

Cue 

1,748 
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Column I 

 
District No. 

Column II Standard 
Rate 
$ p.a. 

Column III  
Exceptions to Standard Rate  

Town or Place 

Column IV 
Rate 
$ p.a. 

2 790 Kalgoorlie Boulder 263 
  Ravensthorpe 

Norseman 
Salmon Gums 
Marvel Loch 

Esperance 

1,043 

1 Nil Nil Nil 
(b) Employees with dependants (subclause 19(4)): 
Double the appropriate rate as prescribed in (a) above for employees without dependants.  
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 1 July 
2010.  

 
 

2011 WAIRC 00057 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 49 OF 2010 
CITATION NO. 2011 WAIRC 00057 
 

Result Award varied 
 

Order 
HAVING heard Mr A Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Reece on 
behalf of the Department of Education, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule C - District Allowance:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE C - DISTRICT ALLOWANCE 
(a) Officers Without Dependants (subclause 35(3)(a)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO STANDARD RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE  

TOWN OR PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (subclause 35(3)(b)): 
Double the appropriate rates prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 
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2011 WAIRC 00089 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 40 OF 2010 
CITATION NO. 2011 WAIRC 00089 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Reece on 
behalf of the Department of Education, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the 
Industrial Relations Act 1979, hereby orders: 

THAT the Education Department Ministerial Offices Salaries Allowances and Conditions Award 1983 No 5 of 1983 be 
varied in accordance with the following Schedule and that such variation shall have effect from the beginning of the first 
pay period commencing on or after the 2nd day of February 2011.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule G – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I – OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 57(2) of the award defines salary for calculation purposes. 

 
 

2011 WAIRC 00054 
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 

AND PARENT HELPERS) AWARD 1990 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL OF THE DEPARTMENT FOR CHILD PROTECTION AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 46 OF 2010 
CITATION NO. 2011 WAIRC 00054 
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Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Ms N Ross on 
behalf of the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 

Award 1990 be varied in accordance with the following Schedule and that such variation shall have effect from the 
beginning of the first pay period commencing on or after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - Delete this schedule and insert the following in lieu thereof: 
SCHEDULE B  

DISTRICT ALLOWANCE 
(a) Employees without dependants (subclause (36)(4)) - 

COLUMN I 
District No. 

COLUMN II 
Standard Rate 

$ p.a. 

COLUMN III 
Exceptions to Rate 

Town or Place 

COLUMN IV  
Rate 

Standard Rate 
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Employees With Dependants (subclause (36(5)). 

Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after 
1 July 2010. 
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2011 WAIRC 00051 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 43 OF 2010 
CITATION NO. 2011 WAIRC 00051 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 1st day of July 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
1. Schedule G Clause 42. – District Allowances:  Delete Part II of this Schedule and replace it with the following in 

lieu thereof: 
PART II - ALLOWANCES 
(a) Officers Without Dependants (subclause 42(3)): 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 

  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 

  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 

  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT 

NO 
STANDARD 
RATE $ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE $ p.a. 

  Cue  

2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 
(b) Officers with dependants (subclause 42(4)): 

Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 

 
 

2011 WAIRC 00087 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ANIMAL RESOURCES AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 38 OF 2010 
CITATION NO. 2011 WAIRC 00087 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 2nd day of February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 55. - Mortuary Allowance:  Delete this clause and insert the following in lieu thereof: 

(1) Laboratory Technicians and Assistants employed by the Board of Western Australia Centre for Pathology and 
Medical Research, engaged in mortuary duties associated with Coronial Inquiries shall receive an allowance of 
$1,989 per annum, payable by fortnightly instalments. 

(2) This allowance is compensation for the following matters: 
(a) the disabilities involved in the handling of and autopsy work associated with decomposed, obnoxious, 

vermin infested and infected bodies; and 
(b) the need to perform work in refrigerated and other low temperature storage areas of the Mortuary. 
(Operative from the first pay period commencing on or from 2 February 2011) 

2. Schedule I – Clause 22. – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu 
thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Subclause (2) of Clause 65. – Expired General Agreement Salaries of this Award defines salary for calculation purposes. 

3. Schedule K – Shiftwork Allowance: Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance = 
A minimum shift work 
allowance of $22.20 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.   
Subclause (2) of Clause 65. – Expired General Agreement Salaries of this Award defines annual salary for calculation 
purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

4. Schedule L Other Allowances: Delete this Schedule and insert the following in lieu thereof: 
(1) Diving - (Clause 44) 

$6.53 per hour or part thereof. 
(2) Flying - (Clause 45) 

(a) Observation and photographic duties in fixed wing aircraft - $12.06 per hour or part thereof. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in 

which fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at 
heights more than 3048 metres - $16.53 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or 
stock surveillance - $22.85 per hour or part thereof. 

(3) Sea Going Allowances (Clause 51) 
(a) Victualling 

(i) Government Vessel - meals on board not prepared by a cook - $30.80 per day. 
(ii) Government Vessel - meals on board are prepared by a cook - $23.15 per day. 
(iii) Non Government Vessel - $28.10 each overnight period. 

(b) Hard Living Allowance - 64 cents per hour or part thereof. 
 

 

Annual Salary 12 1 15 
1 

X 
  313 

x 
10 

x 
100 
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2011 WAIRC 00055 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 47 OF 2010 
CITATION NO. 2011 WAIRC 00055 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of July 
2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule F. - District Allowance:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE F.  – DISTRICT ALLOWANCE 

(a) Officers without dependants (subclause 40(3)(a)):  
COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD RATE  
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE  

TOWN OR PLACE 

RATE  
$ p.a. 

6 4,242 Nil Nil 
5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 4,344 
  Marble Bar  
  Wittenoom  
  Karratha 4,085 
  Port Hedland 3,801 
4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 
3 1,101 Meekatharra 1,748 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 790 Kalgoorlie 263 
  Boulder  
  Ravensthorpe 1,043 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 
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(b) Officers with dependants (subclause 40(3)(b)): 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010. 

 
 

2011 WAIRC 00090 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 41 OF 2010 
CITATION NO. 2011 WAIRC 00090 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 2nd day of 
February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule C. – Shift Work Allowance: Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance = 
A minimum shift work allowance 
of $22.20 is payable for each afternoon or night shift worked. 
Clause 57(2) of this Award defines annual salary for calculation purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

2. Schedule E. – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 57(2) of this Award defines annual salary for calculation purposes.  

 
 

Annual Salary 12 1 15 
1 

x 
  313 

x 
10 

x 
100 
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2011 WAIRC 00091 
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
INSURANCE COMMISSION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 42 OF 2010 
CITATION NO. 2011 WAIRC 00091 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Government Officers (State Government Insurance Commission) Award, 1987 be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the 2nd day of February 2011. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule C – Overtime Allowance: Delete Part I of this Schedule and insert the following in lieu thereof: 
PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 

Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 

 
 

2011 WAIRC 00056 
JUVENILE CUSTODIAL OFFICERS' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, DIRECTOR GENERAL, 
DEPARTMENT FOR CHILD PROTECTION 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 48 OF 2010 
CITATION NO. 2011 WAIRC 00056 
 

Result Award varied 
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Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Juvenile Custodial Officers’ Award be varied in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Schedule B - District Allowance:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE B – DISTRICT ALLOWANCE 

(a) Employees Without Dependants (clause 5.2.3(1)):  
COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO STANDARD 
RATE 

TOWN OR PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 

5 3,469 Fitzroy Crossing 4,672 
  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,344 
  Marble Bar  

  Wittenoom  

  Karratha 4,085 
  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 
  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 
  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  

2 790 Kalgoorlie 263 
  Boulder  

  Ravensthorpe 1,043 

  Norseman  
  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 
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(b) Employees with dependants (clause 5.2.3(2)):  
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010.   

( 
 

 

2011 WAIRC 00088 
JUVENILE CUSTODIAL OFFICERS AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES AND ANOTHER 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 39 OF 2010 
CITATION NO. 2011 WAIRC 00088 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Juvenile Custodial Officers Award be varied in accordance with the following Schedule and that such variation 

shall have effect from the beginning of the first pay period commencing on or after the 2nd day of February 2011. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule E Clause 3.2 – Overtime: Delete Part I of this Schedule and insert the following in lieu thereof: 

PART I – OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 4.4.2 of the award defines salary for calculation purposes. 
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2011 WAIRC 00047 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S APPL 81 OF 2007 
CITATION NO. 2011 WAIRC 00047 
 

Result Award varied 
 

Order 
HAVING heard Ms C Holmes on behalf of the respondents to the Award and Mr T Clark on behalf of the Liquor Hospitality and 
Miscellaneous Union, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979 and in particular s 40B, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 be varied in accordance with 
the following Schedule and that such variation shall have effect on and from the 21st day of December 2010. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 3. – Area and Scope:  Delete this clause and insert the following in lieu thereof: 
3. – AREA AND SCOPE 

This award shall apply throughout the State of Western Australia to all employees employed in all public authorities (as defined in 
the Industrial Relations Act 1979 as amended) or by the respondents as listed in Schedule B who are eligible to be members of the 
Liquor Hospitality and Miscellaneous Union, Western Australian Branch, but shall be limited by and shall be read in conjunction 
with the Area and Scope clauses of the awards listed in Schedule C of this award. 
Provided that any businesses operating as contractors who are bound by any of the awards listed in Schedule C of this award, shall 
not be bound by Clause 7. – Leave Without Pay, Clause 9. – Study Leave, Clause 25. – Employees Living North of 26 degrees 
South latitude and Clause 31. – Witness and Jury Service of this award. 
2. Clause 5. – Definitions:  Delete this clause and insert the following in lieu thereof: 

5. – DEFINITIONS 
“Commission” and “WAIRC” means the Western Australian Industrial Relations Commission. 
“De facto partner” means a relationship (other than a legal marriage) between two persons, of either different sexes or the same sex, 
who live together in a “marriage-like” relationship, as provided for by the Interpretation Act 1984 as amended from time to time. 
“Employee” means a person employed by a respondent listed in Schedule B. 
“Employer” means a respondent listed in Schedule B. 
“Organisation” means a respondent listed in Schedule B. 
“Partner” means either a spouse or a de facto partner. 
“Spouse” means a person who is lawfully married to the person, as defined by the Interpretation Act 1984 as amended from time to 
time. 
“Union” means the Liquor Hospitality Miscellaneous Union, Western Australian Branch. 
3. Clause 6. – Parental Leave:  Delete this clause and insert the following in lieu thereof: 

6. – PARENTAL LEAVE 
(1) Definitions 

(a) “Employee” includes full time, part time, permanent, fixed term contract and “eligible” casual employees. 
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(b) A casual employee is “eligible” if the employee -  
(i) has been engaged by the public sector on a regular and systematic basis for a sequence of periods of 

employment during a period of at least twelve (12) months; and 
(ii) but for an expected birth of a child to the employee or the employee’s spouse or de facto partner or an 

expected placement of a child with the employee with a view to the adoption of the child by the 
employee, would have a reasonable expectation of continuing engagement by the employer on a 
regular and systematic basis. 

(c) Without limiting 6(1)(b), a casual employee is also “eligible” if the employee –  
(i) was engaged by the public sector on a regular and systematic basis for a sequence of periods during a 

period (the first period of employment) of less than twelve (12) months; and 
(ii) at the end of the first period of employment, the employee ceased, on the employer’s initiative, to be 

so engaged by the public sector employer; and 
(iii) the public sector employer later again engaged the employee on a regular and systematic basis for a 

further sequence of periods during a period (the second period of employment) that started not more 
than three months after the end of the first period of employment; and 

(iv) the combined length of the first period of employment and the second period of employment is at least 
twelve (12) months; and 

(v) the employee, but for an expected birth of a child to the employee or the employee’s spouse or de 
facto partner or an expected placement of a child with the employee with a view to adoption of the 
child by the employee, would have a reasonable expectation of continuing engagement in the public 
sector on a regular and systematic basis. 

(d) “Primary Care Giver” is the employee who will assume the principal role for the care and attention of a 
child/children. The employer may require confirmation of primary care giver status. 

(e) “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental 
leave. 

(f) “Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 
1994. 

(2) Entitlement to parental and partner leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the natural child or the stepchild of the employee or the employee’s 

partner; is under the age of five (5); and has not lived continuously with the employee for six (6) 
months or longer. 

(b) An employee, other than an eligible casual employee, identified as the primary care giver of a child and who has 
completed twelve months continuous service in the Western Australian public sector shall be entitled to eight 
(8) weeks paid parental leave. Paid parental leave will form part of the 52-week entitlement provided in 
subclause (2)(a).  

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or, for the purposes of adoption, from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed eight (8) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an employee and their partner except under special 

circumstances and with the approval of the employer. 
(g) Where less than the standard parental leave is taken, the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner, confirming the pregnancy and the estimated date of birth. 
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(b) If the pregnancy results in other than a live child or the child dies in the eight (8) weeks immediately after the 
birth, the entitlement to paid parental leave remains intact. 

(4) Adoption of a child 
(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(5) Partner leave 
(a) An employee is entitled to unpaid partner leave as prescribed by this subclause in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the natural child or the stepchild of the employee or the employee’s 

partner; is under the age of five (5); and has not lived continuously with the employee for six (6) 
months or longer. 

(b) An employee who is not taking parental leave with respect to the birth of child to their partner shall be entitled 
to a period of unpaid partner leave of up to one (1) week at the time of the child’s birth. In the case of adoption 
of a child this period shall be increased to up to three weeks unpaid leave.  

(c) The employee may request to extend the period of unpaid partner leave up to a maximum of eight (8) weeks.   
(d) The employer is to agree to an employee’s request to extend their partner leave under 6(5)(c) unless: 

(i) having considered the employee’s circumstances, the employer is not satisfied that the request is 
genuinely based on the employee’s parental responsibilities; or 

(ii) there are grounds to refuse the request relating to its adverse effect on the employer’s business and 
those grounds would satisfy a reasonable person. These grounds include, but are not limited to: 
· cost; 
· lack of adequate replacement staff; 
· loss of efficiency; and 
· impact on the production or delivery of products or services by the employer. 

(e) The employer is to give the employee written notice of the employer’s decision on a request for extended 
partner leave. If the employee’s request is refused, the notice is to set out the reasons for the refusal. 

(f) An employee who believes their request for extended partner leave under 6(5)(c) has been unreasonably refused 
may seek to enforce it as a minimum condition of employment and the onus will be on the employer to 
demonstrate that the refusal was justified in the circumstances.   

(g) The taking of partner leave by an employee shall have no effect on their or their partner’s entitlement, where 
applicable, to paid parental leave under this clause. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer is to agree to a request 
to extend their leave unless: 
(i) having considered the employee’s circumstances, the employer is not satisfied that the request is 

genuinely based on the employee’s parental responsibilities; or 
(ii) there are grounds to refuse the request relating to its adverse effect on the employer’s business and 

those grounds would satisfy a reasonable person. These grounds include, but are not limited to: 
· cost; 
· lack of adequate replacement staff; 
· loss of efficiency; 
· impact on the production or delivery of products or services by the employer. 

(c) The employer is to give the employee written notice of the employer’s decision on a request for leave without 
pay under subclause (6)(b). If the request is refused, the notice is to set out the reasons for the refusal. 

(d) An employee who believes their request for leave without pay under subclause (6)(b) has been unreasonably 
refused may seek to enforce it as a minimum condition of employment and the onus will be on the employer to 
demonstrate that the refusal was justified in the circumstances.   
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(e) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave shall not exceed two years. 

(f) An employee on parental leave is not entitled to paid absences other than as specified in subclauses (6)(a) and 
(g) and (2)(i).   

(g) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid personal leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid personal leave cannot be taken concurrently with paid parental leave. 

(h) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid personal leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may, at any 
time during that period, elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a safe job 
(a) If the employee gives her employer a medical certificate from a medical practitioner containing a statement to 

the effect that, in the medical practitioner’s opinion, the employee is fit to work, but that it is inadvisable for her 
to continue in her present position for a stated period because of: 
(i) illness, or risks, arising out of her pregnancy; or 
(ii) hazards connected with that position; then 
the employer must modify the duties of the position or alternatively transfer the employee to a safe job at the 
same classification level for the period during which she is unable to continue in her present position. 

(b) If the employee’s employer does not think it to be reasonably practicable to modify the duties of the position or 
transfer the employee to a safe job the employee is entitled to paid leave for the period during which she is 
unable to continue in her present position. 

(c) An entitlement to paid leave provided in clause 6(8)(b) is in addition to any other leave entitlement the 
employee has and is to be paid the amount the employee would reasonably have expected to be paid if the 
employee had worked during that period. 

(d) An entitlement to paid leave provided in clause 6(8)(b) ends at the earliest of whichever of the following times 
is applicable: 
(i) the end of the period stated in the medical certificate; 
(ii) if the employee’s pregnancy results in the birth of a living child – the end of the day before the date of 

birth; 
(iii) if the employee’s pregnancy ends otherwise than with the birth of a living child – the end of the day 

before the end of the pregnancy. 
(9) Communication during parental leave 

(a) Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 
(i) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(ii) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
(b) The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to return to work on a part-time or modified basis.  

(c) The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with subclause (9)(a). 

(10) Replacement employee 
(a) Prior to engaging a replacement employee, the employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
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(b) A replacement employee may be employed part time. Subject to this subclause, paragraphs (e), (f), (g), (h), (i) 
and (m) of subclause (14) and paragraphs (d) and (e) of subclause (15) of this clause apply to the part time 
employment of a replacement employee.  

(c) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee.  
(11) Return to work 

(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  

(c) Where an employee was transferred to a safe job or proceeded on leave as provided for in 6(8)(b) of this clause, 
the employee is entitled to return to the position occupied immediately prior to the transfer or the taking of the 
leave. 

(12) Right to return to work on a modified basis 
(a) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 

commencement of leave or to a different position at the same classification level in accordance with the part 
time employment provisions of the relevant award and agreement. 

(b) An employee may return on a modified basis that involves the employee working on different days or at 
different times, or both; or on fewer days or for fewer hours or both, than the employee worked immediately 
before starting parental leave. 

(13) Right to revert 
(a) An employee who has returned on a part time or modified basis in accordance with subclause (12) may 

subsequently request the employer to permit the employee to resume working on the same basis as the 
employee worked immediately before starting parental leave or full time work at the same classification level. 

(b) An employer is to agree to a request to revert made under subclause (13)(a) unless there are grounds to refuse 
the request relating to the adverse effect that agreeing to the request would have on the conduct of operations or 
business of the employer and those grounds would satisfy a reasonable person.  

(c) An employer is to give the employee written notice of the employer’s decision on a request to revert under 
subclause (13)(a). If the request is refused, the notice is to set out the reasons for the refusal. 

(d) An employee who believes their request to revert under subclause (13)(a) has been unreasonably refused may 
seek to enforce it as a minimum condition of employment and the onus will be on the employer to demonstrate 
that the refusal was justified in the circumstances.   

(14)  Part time work 
(a) A pregnant employee may work part time in one or more periods while she is pregnant where part time 

employment is, because of the pregnancy, necessary or desirable. 
(b) Commencement on part time work under this subclause, and return from part time to full time work under this 

subclause, shall not break the continuity of service or employment. 
(c) Subject to the provisions of this subclause and to the matters agreed in accordance with 6(14)(h), part time 

employment shall be accordance with the provisions of this award, which shall apply on a pro rata basis. 
(d) An employee working part time under this subclause shall be entitled to leave accrued in respect of a period of 

full time employment, in such periods and manner as specified in the annual leave provisions of the relevant 
award.  

(e) A full time employee shall be paid for and take any annual leave accrued in respect of a period of part time 
employment under this subclause, in such periods and manner as specified in the relevant award, as if the 
employee were working part time in the class of work the employee was performing as a part time employee 
immediately before resuming full time work.  

(f) Provided that, by agreement between the employer and employee, the period over which the leave is taken may 
be shortened to the extent necessary for the employee to receive pay at the employee’s current full time rate.  

(g) An employee working part time under this subclause shall have sick leave entitlements which have accrued 
under the relevant award (including any entitlement accrued in respect of previous full time employment) 
converted into hours. When this entitlement is used, whether as a part time employee or as a fulltime employee, 
it shall be debited for the ordinary hours that the employee would have worked during the period of the absence. 

(h) Before commencing a period of part time employment under this subclause, the employee and the employer 
shall agree upon: 
(i) the hours to be worked; the days upon which they will be worked and commencing times for the 

work; 
(ii) the classification applying to the work to be performed; and 
(iii) the period of part time employment. 
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(i) The terms of the agreement made under subclause (14)(h) may be varied by consent.  
(j) The terms of the agreement made under subclause (14)(h) shall be reduced to writing and retained by the 

employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer. 
The terms of this agreement shall apply to the part time employment.  

(k) An employer may request, but not require, an employee working part time under this subclause to work outside 
of or in excess of the employee’s ordinary hours of duty provided for in the relevant award. 

(l) The work to be performed part time need not be the work performed by the employee in their former position 
but shall be work performed under this award. 

(m) An employee may work part time under this subclause notwithstanding any other provision of any relevant 
award or agreement which limits or restricts the circumstances in which part time employment may be worked 
or the terms upon which it may be worked, including provisions: 
(i) limiting the number of employees who may work part time; 
(ii) establishing quotas as to the ratio of part time to full time employees; 
(iii) prescribing to a minimum or maximum number of hours a part time employee may work; or 
(iv) requiring consultation with, consent of, or monitoring by a union; 
and such provisions do not apply to part time work under this subclause. 

(15) Effect of parental leave and part time employment on the contract of employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however, the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award. Absence on 

unpaid parental leave shall not break the continuity of service of employees but shall not be taken into account 
in calculating the period of service for any purpose under the relevant award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave, absence on parental leave, or because the employee has exercised or proposes to exercise any 
part time employment rights and/or benefits as provided for in subclause (14) but otherwise the rights of the 
employer in respect of termination of employment are not affected. 

(e) Any termination entitlements payable to an employee whose employment is terminated while working part time 
under subclause (14), or while working full time after transferring from part time work under subclause (14), 
shall be calculated by reference to the full time rate of pay at the time of termination and by regarding all 
service as a full time employee as qualifying for a termination entitlement based on the period of full time 
employment and all service as a part time employee on a pro rata basis. 

(16) Casual employees 
(a) To avoid doubt, an eligible casual employee has no entitlement to paid leave under this clause with the 

exception of the entitlement to paid leave as provided under subclause (8)(b).   
(b) Nothing in this clause confers a change in the employment status of a casual employee.  

4. Clause 8. – Bereavement Leave:  Delete this clause and insert the following in lieu thereof: 
8. – BEREAVEMENT LEAVE 

(1) Employees, including casuals, shall on the death of: 
(a) a partner of an employee; 
(b) a child, stepchild or grandchild of  the employee (including an adult  child, step-child or grandchild); 
(c) a parent, step-parent or grandparent of an employee; 
(d) a brother, sister, step-brother or step-sister; or 
(e) any other person who, immediately before that person’s death, lived with an employee as a member of an 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) An employee shall not be entitled to claim payment for bereavement leave on a day when that employee is not ordinarily 

rostered to work. 
(5) Payment of such leave may be subject to an employee providing evidence, if so requested by the employer, of the death or 

relationship to the deceased that would satisfy a reasonable person. 
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(6) Employees requiring more than two (2) days bereavement leave in order to travel overseas or interstate in the event of the 
death overseas or interstate of a member of an employee’s immediate family may, upon providing adequate proof, in 
addition to any bereavement leave to which the employee is eligible, have immediate access to annual leave and/or 
accrued long service leave and/or leave without pay, provided all accrued leave is exhausted. 

5. Clause 16. – Payment of Wages:  Delete this clause and insert the following in lieu thereof: 
16. – PAYMENT OF WAGES 

(1)  Wages shall be paid fortnightly. Overtime and penalty rates, where applicable, shall be paid at least monthly. 
(2)  Accompanying each payment of wages there shall be a pay advice slip to be retained by the employee. On this slip the 

employer shall clearly detail the gross wages, where practical its composition, the net wages payable and show details of 
each deduction. 

(3)  Overtime shall be calculated and based on the aggregate wage as provided in the wages clause of the relevant award 
before any deduction is made for board and/or lodging. 

(4) On termination of employment the employer shall pay to the employee all monies payable to that employee before the 
employee leaves the place of employment or the same shall be forwarded to the employee by post in the following week. 

(5)  Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank, building 
society or credit union approved by the employer. 
Provided that where such form of payment is impractical or where some exceptional circumstances exist and by 
agreement between the employer and the union, payment by cheque may be made. 

(6)  An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay 
period in which the work is performed. 

(7)  Subject to the provisions of this clause, no deduction shall be made from an employee's wages unless the employee has 
authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education, where an employee works additional hours and/or duties, the 
additional payment due shall be made within one month of those additional hours and/or duties being worked. 

6. Clause 17. – Salary Packaging:  Delete this clause and insert the following in lieu thereof: 
17. – SALARY PACKAGING 

(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 
clause and Australian Taxation Office requirements. 

(2) Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing toward 
the Total Employment Cost (TEC) – as defined in subclause (3) – of an employee, can be reduced by and substituted with 
another or other benefits. 

(3)  The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base wage; 
(b)  other cash allowances; 
(c)  non-cash benefits; 
(d)  any Fringe Benefit Tax liabilities currently paid; and 
(e)  any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for 
calculating wage related entitlements specified in the relevant award/s. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2000 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-packaged) 
wage amount regardless of whether an employee participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

7. Clause 18. – Employment Records:  Delete this clause and insert the following in lieu thereof: 
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18. – EMPLOYMENT RECORDS 
 (1)  Definitions 

In this clause: 
“industrial instrument” means:  
(a) an award;  
(b) an industrial agreement;  
(c) an order of the Commission under the Industrial Relations Act 1979; or 
(d) an employer-employee agreement. 
“relevant person” means:  
(e) the employee concerned;  
(f) if the employee is a represented person, their representative. The term representative includes the Secretary and 

duly accredited officials of the union;  
(g) a person authorised in writing by the employee;  
(h) the Secretary or duly accredited official of the union; and 
(i) an officer referred to in section 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

(2) Keeping of employment records  
The employer shall keep, or cause to be kept, employment records showing:  
(a) the employee’s name and, if the employee is under 21 years of age, their date of birth; 
(b) any industrial instrument that applies;  
(c) the date on which the employee commenced employment with the employer;  
(d) for each day:  

(i) the time at which the employee started and finished work, including roster details if applicable;  
(ii) the period or periods for which the employee was paid; and  
(iii) details of work breaks including meal breaks;  

(e) for each pay period: 
(i)  the employee’s designation;  
(ii) the gross and net amounts paid to the employee under the industrial instrument; and  
(iii) all deductions and the reasons for them;  

(f)  all leave taken by the employee, whether paid, partly paid or unpaid;  
(g) the information necessary for the calculation of the entitlement to, and payment for long service leave under the 

industrial instrument;  
(h) any other information in respect of the employee required under the industrial instrument to be recorded; and  
(i) any information, not otherwise covered by this clause, that is necessary to show that the  benefits received by 

the employee comply with the industrial instrument.  
(3)  The employer must ensure that:  

(a) the employment records are kept in accordance with the Industrial Relations (General) Regulations 1997 as 
amended or superseded from time to time;  

(b)  each entry in relation to long service leave is retained: 
(i) during the employment of the employee; and  
(ii) for not less than 7 years after the employment terminates; and  

(c)  each other entry is retained for not less than 7 years after it is made.  
(4)  Form of records 

An employer is to ensure that the employment records of the employer are kept: 
(a)  by:   

(i)  making entries in the English language in or on a separate page of a bound or loose-leaf book kept 
specifically for that purpose; or  

(ii)  recording or storing the particulars required to be entered in the employment records by means of a 
mechanical, electronic or other device, but so that the particulars so recorded or stored will remain in 
the form in which they were originally recorded or stored and will be capable of being reproduced in 
written form in the English language;  
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(b)  with only one employee’s records appearing on any one page;  
(c) so that the record for each pay period of each employee is identifiable; and  
(d) in a manner that enables compliance with subclauses (2) and (3) of this clause to be readily ascertained.  

(5)  A person is not to alter employment records unless the alteration is annotated so as to identify: 
(a)  the nature of the alteration;  
(b) the person making the alteration; and  
(c) the date on which the alteration was made.  

 (6)  Access to employment records 
An employer, on written request by a relevant person, must:  
(a) produce to the person the employment records relating to an employee; and  
(b) let the person inspect the employment records.  

(7)  The duty placed on an employer by subclause (6):  
(a)  continues so long as the records are required to be kept under subclause (3);  
(b)  is not affected by the fact that the employee is no longer employed by the employer or that the industrial 

instrument no longer applies to them;  
(c) includes the further duties: 

(i)  to let the relevant person enter premises of the employer for the purpose of inspecting the records; and  
(ii)  to let the relevant person take copies of or extracts from the records; and 

(d) must be complied with not later than: 
(i)  at the end of the next pay period after the request is received; or  
(ii)  the seventh day after the day on which the request was made to the employer.  

(8) If the employer maintains a personal or other file on an employee, the employee shall be entitled to examine all material 
contained on that file and take copies at a time that does not result in the employer’s business being unduly interrupted or 
otherwise hampered. 

8. Clause 19. – Right of Entry:  Delete this clause and insert the following in lieu thereof: 
19. – RIGHT OF ENTRY 

(1) Right of entry for discussions with employees 
(a) Definitions 
In this clause:  

“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 
1979;  
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of 
the union, means an employee who is a member of the union or who is eligible to become a member of the 
union.  

(b) An authorised representative of the union may, on notification to the employer, enter during working hours, any 
premises where relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions.  

(2) Right of entry to investigate breaches 
(a) An authorised representative of the union may, on notification to the employer, enter during working hours, any 

premises where relevant employees work, for the purpose of investigating any suspected breach of an award, 
industrial agreement or order that applies to any such employee, or the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, or the Occupational Safety and Health Act 1984.  

(b) An “authorised representative” and “relevant employees” have the same meaning as in subclause (1)(a). 
(c) For the purpose of investigating a suspected breach in accordance with this clause, the authorised 

representative:  
(i) subject to subclause (2)(d), may require the employer to produce for the representative’s inspection, 

during working hours at the employer’s premises or at any mutually convenient time and place, any 
employment records of employees or other documents kept by the employer that are related to the 
suspected breach;  

(ii) shall not conduct interviews during normal working hours in the circumstances that will result in the 
employer’s business being unduly interrupted or otherwise hampered; 

(iii) may make copies of the entries in the employment records or documents related to the suspected 
breach;  
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(iv) shall treat with confidentiality any information obtained from employment records; and  
(v) may, during working hours, inspect or view any work, material, machinery, or appliance that is 

relevant to the suspected breach.  
(d) In exercising a power under subclause (2)(a), an authorised representative is not entitled to require the 

production of employment records or other documents unless, before exercising the power, the authorised 
representative has given the employer concerned:  
(i) at least 24 hours’ written notice, if the records or other documents are kept on the employer’s 

premises; or  
(ii) at least 48 hours’ written notice, if the records or other documents are kept elsewhere.  

(e) The provisions of subclause (2)(d) apply except where, in accordance with section 49I (7) of the Industrial 
Relations Act 1979, the Commission has waived the requirement for the authorised representative to give the 
employer concerned notice. 

(f) Where the Commission has waived the requirement to give the employer concerned notice of an intended 
exercise of a power, the authorised representative must, after entering the premises and before requiring the 
production of the records or documents, give the person who is apparently in charge of the premises the 
certificate or a copy of the certificate provided by the Commission under section 49I (8) of the Industrial 
Relations Act 1979 authorising the authorised representative’s exercise of a power without notice. 

(3) In respect of non-public access areas at the Art Gallery of Western Australia, the authorised representative will give the 
employer at least 24 hours’ notice of an intention to enter these areas in accordance with subclauses (1) and (2). 

(4) If:  
(a) a person proposes to enter, or is on, premises in accordance with subclauses (1) or (2); and  
(b) the occupier, including a person in charge of the premises, requests the person to show their authority;  
the person is not entitled to enter or remain on the premises unless they show the occupier the authority in force under the 
Industrial Relations Act 1979.  

(5) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled to 
enter the premises under subclauses (1) or (2). 

(6) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the powers 
conferred by this clause.  

(7) A person must not purport to exercise the powers of an authorised representative under this clause if the person is not the 
holder of a current authority issued by the Registrar under Division 2G of Part II of the Industrial Relations Act 1979.  

(8) The parties shall comply with the terms of Division 2G of Part II of the Industrial Relations Act 1979. 
9. Clause 20. – Trade Union Training Leave:  Delete this clause and insert the following in lieu thereof: 

20. – TRADE UNION TRAINING LEAVE 
(1)  Subject to the provisions of this clause: 

(a)  The employer shall grant paid leave of absence to employees who are nominated by their union to attend short 
courses relevant to the public sector or the role of union workplace representatives conducted by the Union 
Training Project, the Trade Union Education Foundation, UnionsWA or the Liquor, Hospitality and 
Miscellaneous Union. 

(b)  Paid leave of absence shall also be granted for employees to attend similar courses or seminars as from time to 
time approved by agreement between the employer and the union. 

(2)  An employee shall be granted up to a maximum of five days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3)  (a)  Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b)  Where a public holiday or rostered day off (including a rostered day off as a result of working a 38-hour week) 
falls during the duration of a course, a day off in lieu of that day will not be granted. 

(4)  Subject to subclause (3) of this clause, shift employees attending a course shall be deemed to have worked the shifts they 
would have worked had leave not been taken to attend the course. 

(5) Part time employees shall receive the same entitlement as full time employees, but payment shall only be made for those 
hours that would normally have been worked but for the leave. 

(6) The granting of leave pursuant to the provisions of subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the convenience of the employer. 
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(7) (a)  Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may agree to a lesser period of notice. 

(b)  All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course. The application shall provide details as to the subject, commencement date, 
length of course, venue and the organisation that is conducting the course. 

(8)  A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than one half-day duration. An employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 months service. 

(9)  (a)  The employer shall not be liable for any expenses associated with an employee's attendance at trade union 
training courses. 

(b)  Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

10. Clause 22. – District Allowance:  Delete this clause and insert the following in lieu thereof: 
22. – DISTRICT ALLOWANCE 

(1)  For the purposes of this clause the following terms shall have the following meaning: 
(a) “Dependant” in relation to an employee means: 

(i)  a partner; or 
(ii) where there is no partner, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who does not receive a district or location allowance of any kind. 

(b) “Partial Dependant” in relation to an employee means: 
(i)  a partner; or 
(ii)  where there is no partner, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who receives a district or location allowance of any kind less than that applicable to an employee without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(2)  For the purposes of this clause, the boundaries of the various districts shall be as described below and as delineated in 
subclause (6) of this clause. 
District: 
1.  The area within a line commencing on coast; thence east along latitude 28 to a point north of Tallering Peak; 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 119; thence south along longitude 119 to coast. 

2.  That area within a line commencing on the south coast at longitude 119; thence east along the coast to longitude 
123; thence north along longitude 123 to a point on latitude 30; thence west along latitude 30 to the boundary of 
No. 1 District. 

3.  The area within a line commencing on coast at latitude 26; thence along latitude 26 to longitude 123; thence 
south along longitude 123 to the boundary of No. 2 District. 

4.  The area within a line commencing on the coast at latitude 24; thence east to the South Australian border; 
thence south to the coast; thence along the coast to longitude 123; thence north to the intersection of latitude 26; 
thence west along latitude 26 to the coast. 

5.  That area of the State situated between the latitude 24 and a line running east from Carnot Bay to the Northern 
Territory border. 

6.  That area of the State north of a line running east from Carnot Bay to the Northern Territory border. 
(3)  An employee shall be paid a district allowance at the standard rate prescribed in Column II of subclause (6) of this clause 

for the district in which the employee's headquarters is located. Provided that where the employee's headquarters is 
situated in a town or place specified in Column III of subclause (6) of this clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as prescribed in Column IV of subclause (6) of this clause. 

(4)  An employee who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause 
for the district, town or place in which the employee's headquarters is located. 

(5)  Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (3) of this clause, plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if they were employed in a full time capacity under the award, agreement or other provision 
regulating the employment of the partial dependant. 
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(6)  The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows:  
COLUMN I 

 
COLUMN II COLUMN III COLUMN IV 

DISTRICT STANDARD RATE EXCEPTIONS TO 
STANDARD RATE 

 

RATE 

  
$ per week 

 
Town or place 

 

 
$ per week 

6 78.42 Nil 
 

Nil 

5 64.11 Fitzroy Crossing 
Halls Creek 

Turner River Camp 
Nullagine 

 
Liveringa (Camballin) 

Marble Bar 
Wittenoom 

 
Karratha 

 
Port Hedland 

 

86.25 
 
 
 
 

80.28 
 
 
 

75.59 
 

70.14 

4 32.28 Warburton Mission 
 

Carnarvon 
 

87.02 
 

30.35 

3 20.40 Meekatharra 
Mount Magnet 

Wiluna 
Laverton 
Leonora 

Cue 
 

32.28 

2 14.43 Kalgoorlie 
Boulder 

 
Ravensthorpe 

Norseman 
Salmon Gums 
Marvel Loch 

Esperance 
 

4.81 
 
 

19.25 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of 
district allowance shown.) 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after January 1 2010. 

(7)  When an employee is on approved annual recreation leave, the employee shall, for the period of such leave, be paid the 
district allowance to which the employee would ordinarily be entitled. 

(8)  When an employee is on long service leave or other approved leave with pay (other than annual recreation leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependants or partial 
dependants remain in the district in which the employee's headquarters is situated. 

(9)  When an employee leaves their district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

(10)  Except as provided in subclause (9) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling transfer or relieving expenses or camping allowance. 

(11)  Where an employee, whose headquarters is located in a district in respect of which no allowance is prescribed in 
subclause (6) of this clause, is required to travel or temporarily reside for any period in excess of one month in any district 
or districts in respect of which such allowance is so payable, the employee shall be paid for the whole of such period a 
district allowance at the appropriate rate pursuant to subclauses (3), (4) or (5) of this clause, for the district in which the 
employee spends the greater period of time. 
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(12)  When an employee is provided with free board and lodging by the employer or a public authority the allowance shall be 
reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(13)  An employee who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by the award under which the employee is employed. That proportion of the appropriate district allowance 
shall be payable to the employee. 

(14)  The rates expressed in subclause (6) of this clause shall be adjusted every twelve (12) months ending on December 31 in 
accordance with the official "Consumer Price Index" for Perth as published by the Australian Bureau of Statistics (Cat. 
No. 6401.0). 
The adjustment of rates shall be effective from the beginning of the first pay period to commence on or after the first day 
of January each year. 

11. Clause 23. – Fares and Travelling Allowance:  Delete this clause and insert the following in lieu thereof: 
23. – FARES AND TRAVELLING ALLOWANCES 

(1)  Where an employee is required during their normal working hours, by the employer, to work outside their usual place of 
employment, the employer shall pay the employee any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this clause. 

(2) (a)  Where an employee is required and authorised to use their own motor vehicle in the course of their duties, they 
shall be paid an allowance not less than that provided for in the schedules set out in this subclause. 
Notwithstanding anything contained in this subclause the employer and the employee may make any other 
arrangements as to car allowance not less favourable to the employee. 

(b)  Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(c)  A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
the following year. 

Rates of hire for use of employee's own vehicle on employer's business 
Schedule 1 – Motor Vehicle Allowance 

Area and Details Engine Displacement (in cubic centimetres) 
 

 Over 2600cc Over 1600cc – 2600cc 
 

1600cc & under 

 Rate (cents) per Kilometre 
 

Metropolitan Area 89.5 64.5 53.2 

South West Land Division 91.0 65.4 54.0 

North of 23.5˚ South Latitude 98.6 70.6 58.3 

Rest of State 94.3 67.5 55.6 

Schedule 2 – Motor Cycle Allowances 
Rate (cents) per Kilometre 31.0   

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc category. 
(3)  The allowance prescribed in this clause shall be varied by the parties in accordance with any movement in the allowances 

in the Public Service Award 1992. 
12. Clause 25. – Employees Living North of the 26 degrees South Latitude:  Delete this clause and insert the following 

in lieu thereof: 
25. - EMPLOYEES LIVING NORTH OF THE 26 DEGREES SOUTH LATITUDE 

(1)  The conditions and allowances specified in this clause shall apply to all employees whose headquarters are located north 
of the 26 degrees south latitude. 

(2)  (a)  An employee shall receive an additional five working days' annual leave on the completion of each 12 months' 
continuous service in the region. 

(b)  An employee who proceeds on annual leave before having completed the necessary year of continuous service 
may be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 
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Completed months of 
continuous service in the 
region after the initial years 
service 
 

 1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual 
leave (working days) 

 Nil Nil 1 1 2 2 2 3 3 4 4 

(d)  Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(3)  Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas hot 
water systems are eligible for a reimbursement up to a maximum of $29.00 per month. 

(4)  Employees who have dependant school age children resident with them shall receive an allowance of $100 per annum per 
child to a maximum of $400 per annum per family. 

(5) (a)  Employees who work north of the 26th parallel shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b)  Provided that the entitlement referred to in paragraph (a) of this subclause shall only be available to employees 
who have worked continuously in the area for 12 months. 

(c)  An employee may elect to proceed direct to any point south of the 26th parallel in Western Australia, provided 
that travel will only be approved to a point not further south than Perth; provided further that where special 
circumstances exist, approval may be given for the concession to apply to other destinations. 

(d)  The concession shall be available in the following manner: 
(i)  a return air fare for the employee and their dependants to Perth; or  
(ii)  full motor vehicle allowance for the car trip at the rates prescribed in Clause 23. - Fares and Travelling 

Allowances of this award, provided that reimbursement shall not exceed the cost of a return airfare to 
Perth for the employee and dependants. 

(e)  An employee who has less than 12 months of service in the abovementioned area and who is required to 
proceed on annual leave to suit the convenience of the employer, shall be entitled to the provisions of paragraph 
(d) of this subclause. 

(f)  Paid travelling time 
(i) In the case of travel as described in paragraph (d)(i) of this subclause, one day, each way, travelling 

time shall be paid for as though worked; 
(ii)  In the case of travel as described in paragraph (d)(ii) of this subclause, employees shall be entitled to 

the following travelling time, paid for as though worked -  
(aa) employees stationed north of the 20th degree parallel – 2.5 days each way; or  
(bb) for the remainder – 2 days each way. 

(g)  The mode of travel shall be at the discretion of the employer. 
(h)  A travel concession not utilised within 12 months of becoming due will lapse. 
(i)  Part-time employees are entitled to travel concessions pursuant to this clause on a pro-rata basis according to the 

number of hours normally worked. 
13. Clause 29. – Training and Skills Acquisition:  Delete this clause and insert the following in lieu thereof: 

29. – TRAINING AND SKILLS ACQUISITION 
(1)  Establishment of skill level 

(a)  The parties to this award shall determine the appropriate range of skills applicable to each classification level 
contained in the relevant wages clause of their award. 

(b)  Each employee shall be paid the wage rate specified for a classification level defined in accordance with 
paragraph (a) of this subclause. 

(c)  Where the employee is required to apply skills which in total or in part correspond to the skills required of a 
higher classification than that to which they are appointed, the employee shall receive the rate of pay 
corresponding to that higher classification, in accordance with the higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award.  
Such higher rate of pay shall be payable for the duration of the application of the higher level of skills, in 
accordance with the higher duties/mixed functions clauses of the relevant award in Schedule C of this award. 

(d)  The level of skills possessed by each employee shall be determined by training standards, certification and 
experience in accordance with subclauses (2) and (3) of this clause. 
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(e)  "Experience", for the purposes of this clause, means skills gained in an industry or occupation or away from 
work and which are recognised within the classification structure. 

(2)  Training standards 
(a)  Where relevant training standards have been developed by the relevant statutory state training authority, 

however constituted, those standards shall be adopted in respect of matters relating to training in the industries 
and callings covered by this award. 

(b)  Where relevant national training standards have been registered by the relevant national training board, however 
constituted, those standards shall be adopted in respect of matters relating to training in the industries and 
callings covered by this award. 

(c)  Where relevant training standards have not been developed by the statutory state training authority or registered 
by the national training board, the parties to this award shall establish the standards to be adopted with respect 
of matters relating to training in the industries and callings covered by this award. 

(d) "Training standards" for the purposes of this clause shall include, but not be limited to, the following: 
(i) the standards and competencies of skills required for each calling; 
(ii)  curricula development; 
(iii)  training courses; 
(iv)  articulation and accreditation requirements for both on and off the job training; 
(v)  on the job training guidelines. 

(3) Training standards, vocational education and accreditation 
All training and vocational education for the purpose of imparting skill corresponding to the classification structure of the 
relevant award in Schedule C shall be: 
(a)  consistent with the training standards established in accordance with subclause (2): 
(b)  of a form which is recognised for the purpose of attainment or contributory towards the attainment of an 

accredited vocational educational qualification; and 
(c)  accredited by the statutory state training authority; or 
(d) in the absence of the statutory state training authority, agreed by the parties to this award as adequate in meeting 

the requirements of this subclause (3). 
14. Clause 33. – Traineeships:  Delete this clause and insert the following in lieu thereof: 

33. – TRAINEESHIPS 
(1) Definitions 

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur. Wages and 
entitlements accrue on a pro-rata basis. 
“Traineeship” means a full time or part time structured employment based training arrangement approved by the Western 
Australian Department of Training and Workforce Development where the trainee gains work experience and has the 
opportunity to learn new skills in a work environment. On successful completion of the traineeship the trainee obtains a 
nationally recognised qualification. 
“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and trainee and is registered with the Western Australian Department of 
Training and Workforce Development. 
“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will be 
conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both aspects of 
the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing employees. 
(b) Training conditions 
The arrangements between the employer and the trainee in relation to training are as specified in the Traineeship Training 
Agreement, as administered by the Western Australian Department of Training and Workforce Development. 
(c) Employment conditions 

(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 
particular traineeship is established; 

(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 
sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 
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(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the training plan.  However, except for absences provided for 
under the relevant award/s, failure to attend for work or training without an acceptable cause will 
result in loss of pay for the period of the absence; and 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected.  When overtime and shift work are worked the relevant allowances and 
penalties of the relevant award, based on the training wage stated in paragraph (d) will apply.  No 
trainee shall work overtime or shift work on their own. 

(d) Wages 
The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for employees up to 
and including 20 years of age.  Adult trainees will be paid the rate prescribed under the Minimum Conditions of 
Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more years of age. 

15. Clause 34. – Commitment to Bargaining:  Delete this clause and insert the following in lieu thereof: 
34. – COMMITMENT TO BARGAINING 

Employees covered by this award and employed from 2 March 2005 will not be employed under any form of individual 
agreement made pursuant to the Fair Work Act 2009 or the Industrial Relations Act 1979, as amended or superseded from 
time to time. 

16. Schedule C. – List of Awards:  Delete this Schedule and insert the following in lieu thereof: 
SCHEDULE C – LIST OF AWARDS  

Catering Employees and Tea Attendants (Government) Award 1982 No. A 34 of 1981 
Child Care Workers (Education Department) Award No. A 20 of 1984 
Children’s Services (Government) Award 1989 No. A29 & PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 
Community Welfare Department Hostels Award 1983 No. A27 of 1981 
Country High School Hostels Award, 1979 No. R 7A of 1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) Award No. R 7 of 1978 
Gardeners (Government) 1986 Award No. 16 of 1983 
Health Workers - Community and Child Health Services Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970 
Hospital Workers (Government) Award No. 21 of 1966 
Rangers (National Parks) Consolidated Award 2000 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985 
Teachers' Aides' Award, 1979 No. R 4 of 1979 
Zoological Gardens Employees Award 1969 No. 29 of 1969 

 
 

2011 WAIRC 00073 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 FEBRUARY 2011 
FILE NO. APPL 81 OF 2007 
CITATION NO. 2011 WAIRC 00073 
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Result Correction Order Issued 
 

Correction Order 
WHEREAS an error occurred in the Order issued on 24th day of January 2011 in application APPL 81 of 2007. 
NOW THEREFORE the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Coram issuing the order “PUBLIC SERVICE ARBITRATOR ACTING SENIOR COMMISSIONER P E 
SCOTT” be deleted and replaced with “ACTING SENIOR COMMISSIONER P E SCOTT”. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2010 WAIRC 01037 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DEPARTMENT OF AGRICULTURE AND OTHERS 

APPLICANTS 
-v- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 20 OCTOBER 2010 
FILE NO/S P 20 OF 2010 
CITATION NO. 2010 WAIRC 01037 
 

Result Award varied 
Representation 
Applicants Mr J Chapman and with him Ms C Holmes 
Respondent Mr M Sims 
 

Order 
Having heard Mr J Chapman and with him Ms C Holmes as agent for the applicants and Mr M Sims on behalf of The Civil Service 
Association of Western Australia Incorporated, and by consent, the Public Service Arbitrator, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders: 

THAT the Public Service Award be 1992 be varied in accordance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay period commencing on or after the 21st day of April 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule I. – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 
SCHEDULE I - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 50(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 53 (3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN 

EXCESS OF 42 
DAYS (CLAUSE 

50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
    $ $ $ 

(1) 
  

WA - South of 26° 
South Latitude 

  
14.55 

  
  

  
  

(2) 
  

WA - North of 26° 
South Latitude 

  
21.70 

  
  

  
  

(3) Interstate 21.70     

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) 
  

WA - Metropolitan 
Hotel or Motel 

  
305.45 

  
152.70 

  
101.80 

(5) 
  

Locality South of 26° 
South Latitude 

  
208.55 

  
104.30 

  
69.50 

(6) 
  

Locality North of 26° 
South Latitude 

  
  

  
  

  
  

  Broome 456.70 228.35 152.25 
  Carnarvon 255.15 127.55 85.05 
  Dampier 366.70 183.35 122.25 
  Derby 342.20 171.10 114.05 
  Exmouth 292.70 146.35 97.55 
  Fitzroy Crossing 370.20 185.10 123.40 
  Gascoyne Junction 291.70 145.85 97.25 
  Halls Creek 247.20 123.60 82.40 
  Karratha 445.70 222.85 148.55 
  Kununurra 331.70 165.85 110.55 
  Marble Bar 271.70 135.85 90.55 
  Newman 338.95 169.50 113.00 
  Nullagine 256.70 128.35 85.55 
  Onslow 273.30 136.65 91.10 
  Pannawonica 192.70 96.35 64.25 
  Paraburdoo 259.70 129.85 86.55 
  Port Hedland 367.15 183.55 122.40 
  Roebourne 241.70 120.85 80.55 
  Shark Bay 240.20 120.10 80.05 
  Tom Price 320.20 160.10 106.75 
  Turkey Creek 235.70 117.85 78.55 
  Wickham 508.70 254.35 169.55 
  Wyndham 254.70 127.35 84.90 

(7) Interstate - Capital City       
  Sydney 304.90 152.45 101.60 
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    COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 50(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 53 (3)) 

DAILY RATE 
OFFICERS 
WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN 

EXCESS OF 42 
DAYS (CLAUSE 

50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  Melbourne 288.55 144.30 96.15 
  Other Capitals 270.10 135.05 89.95 

(8) 
  

Interstate – Other 
than Capital City 

  
208.55 

  
104.30 

  
69.50 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26° South 
Latitude 

93.65     

(10) WA - North of 26° South 
Latitude 

128.25     

(11) Interstate 128.25     

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26° South Latitude:     
  Breakfast 16.30     
  Lunch 16.30     
  Dinner 46.50     

(13) WA - North of  26° South Latitude 
    

  Breakfast 21.20     
  Lunch 33.20     
  Dinner 52.20     

(14) Interstate       
  Breakfast 21.20     
  Lunch 33.20     
  Dinner 52.20     

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53 (5)(a))   
(15) Each Adult 26.25     
(16) Each Child 4.50     

MIDDAY MEAL (CLAUSE 54(11) 
    

(17) Rate per meal 6.35     
(18) Maximum reimbursement 

per pay period 
31.75 

  
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 
21 April 2010. 
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2010 WAIRC 01045 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 20 OCTOBER 2010 
FILE NO/S P 28 OF 2010 
CITATION NO. 2010 WAIRC 01045 
 

Result Award varied 
Representation 
Applicant Mr M Sims 
Respondents Mr J Chapman and with him Ms C Holmes 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr J Chapman and 
with him Ms C Holmes as agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers 
conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 24th day of September 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
SCHEDULE 

1. Clause 47. – Motor Vehicle Allowance:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Allowance for towing Departmental caravan or trailer 

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 7.5 cents 
per kilometre.  When departmental trailers are towed on official business the additional rate shall be 4.0 cents per 
kilometre. 

2. Clause 50. – Relieving Allowance:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $180.00 to cover incidental personal expenses: Provided that an officer shall 
receive no more than one lump sum of $180.00 in any one period of three (3) years. 

3. Clause 51. – Removal Allowance:   
A. Delete subclause (1)(c) of this clause and insert the following in lieu thereof: 

(c) An allowance of $556.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport their furniture, effects and appliances 
provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,334.00. 

B. Delete subclauses (1)(d) of this clause and insert the following in lieu thereof: 
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 

amount of $180.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee's 
dependants for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 
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C. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 

and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $1,034.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

4. Schedule H. – Overtime Allowance:  Delete Part II of this schedule and insert the following in lieu thereof: 
PART II – MEALS 

 (Operative from the first pay period commencing on or from 24 September 2010) 
Breakfast $10.15 per meal 
Lunch $12.45 per meal 
Evening Meal $14.95 per meal 
Supper $10.15 per meal 

 
 

2011 WAIRC 00052 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S P 44 OF 2010 
CITATION NO. 2011 WAIRC 00052 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 

THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period commencing on or after the 1st day of July 2010.  

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule D – District Allowance: – Delete this Schedule and insert the following in lieu thereof: 

SCHEDULE D - DISTRICT ALLOWANCE 
(a) Officers Without Dependants (subclause 43(3)(a)):  

COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT 
NO 

STANDARD 
RATE 
$ p.a. 

EXCEPTIONS TO 
STANDARD RATE TOWN OR 

PLACE 

RATE 
$ p.a. 

6 4,242 Nil Nil 

5 3,469 Fitzroy Crossing 4,672 

  Halls Creek  

  Turner River Camp  

  Nullagine  

  Liveringa (Camballin) 4,344 

  Marble Bar  

  Wittenoom  

  Karratha 4,085 

  Port Hedland 3,801 

4 1,748 Warburton Mission 4,696 

  Carnarvon 1,647 

3 1,101 Meekatharra 1,748 

  Mount Magnet  

  Wiluna  

  Laverton  

  Leonora  

  Cue  

2 790 Kalgoorlie 263 

  Boulder  

  Ravensthorpe 1,043 

  Norseman  

  Salmon Gums  

  Marvel Loch  

  Esperance  

1 Nil Nil Nil 
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(b) Officers with dependants (subclause 43(3)(b)):  
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or 
after 1 July 2010.   

 
 

2011 WAIRC 00086 
PUBLIC SERVICE AWARD 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
CURRICULUM COUNCIL OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE 7 FEBRUARY 2011 
FILE NO/S P 37 OF 2010 
CITATION NO. 2011 WAIRC 00086 
 

Result Award varied 
 

Order 
HAVING heard Mr M Sims on behalf of The Civil Service Association of Western Australia Incorporated and Mr A Harper as 
agent for the respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders: 
 THAT the Public Service Award 1992 be varied in accordance with the following Schedule and that such variation shall 

have effect from the beginning of the first pay period commencing on or after the 2nd day of February 2011. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

SCHEDULE 
1. Schedule H – Overtime Allowance:  Delete Part I of this Schedule and insert the following in lieu thereof: 

PART I - OUT OF HOURS CONTACT 
(Operative from the first pay period commencing on or from 2 February 2011) 
Standby $8.05 per hour 
On Call $4.03 per hour 
Availability $2.01 per hour 
Clause 66(2) of the award defines salary for calculation purposes. 

2. Schedule J – Shift Work Allowance:  Delete this Schedule and insert the following in lieu thereof: 
An officer required to work a weekday afternoon or night shift of seven and one half (7.5) hours worked, will in addition 
to the ordinary rate of salary, be paid an allowance in accordance with the following formula for each shift so worked. 
Shiftwork Allowance  =  
A minimum shift work 
allowance of $22.20 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.   
Clause 66(2) of the award defines annual salary for calculation purposes. 
(Operative from the first pay period commencing on or from 2 February 2011) 

3. Schedule K – Diving, Flying and Sea Going Allowances:  Delete this Schedule and insert the following in lieu 
thereof: 
(1) Diving - (Clause 45) 

$6.53 per hour or part thereof. 
(2) Flying - (Clause 46)  

Annual Salary 12 1 15 
1 

X 
  313 

x 
10 

X 
100 
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(a) Observation and photographic duties in fixed wing aircraft - $12.06 per hour or part thereof. 
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in 

which fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights 
more than 3048 metres - $16.53 per hour or part thereof. 

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or 
stock surveillance - $22.85 per hour or part thereof. 

(3) Sea Going Allowances (Clause 52)  
(a) Victualling 

(i) Government Vessel - meals on board not prepared by a cook - $30.80 per day. 
(ii) Government Vessel - meals on board are prepared by a cook - $23.15 per day. 
(iii) Non Government Vessel - $28.10 each overnight period. 

(b) Hard Living Allowance - 64 cents per hour or part thereof. 
 

 

AGREEMENTS—Industrial—Retirement from— 

2011 WAIRC 00083 
NOTICE 

GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES GENERAL AGREEMENT 2006, NO. 
PSAAG 13 OF 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. APPL 3 of 2011 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Graylands Selby-Lemnos and 
Special Care Health Services General Agreement 2006, No. PSAAG 13 of 2006 on and from the 24th day of February 2011. 
DATED at Perth this 4th day of February 2011. 

 J. SPURLING, 
 Registrar. 

 
 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00046 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID BENNIE 
APPLICANT 

-v- 
TEAM ELECTRICAL SERVICES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S B 200 OF 2010 
CITATION NO. 2011 WAIRC 00046 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00042 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PATRICIA CASE 
APPLICANT 

-v- 
M & G MONTE & SON 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S U 178 OF 2010 
CITATION NO. 2011 WAIRC 00042 
 

Result Order issued 
Representation 
Applicant Ms P Case 
Respondent Mr S Heathcote (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 6 December 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 31 December 2010 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00063 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAMERON CRAIG DAVIES 
APPLICANT 

-v- 
ANDREW DEAN HEPPEKAUSEN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 1 FEBRUARY 2011 
FILE NO/S B 5 OF 2011 
CITATION NO. 2011 WAIRC 00063 
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Result Withdrawn by leave 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 24 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in relation to the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00045 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTINE ANNE HOUGHTON 
APPLICANT 

-v- 
KEMWIN PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S B 168 OF 2010 
CITATION NO. 2011 WAIRC 00045 
 

Result Order issued 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr I Curlewis (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 9 November 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS on 14 January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00050 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOANNE HUMES 
APPLICANT 

-v- 
CENTRECARE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S U 147 OF 2010 
CITATION NO. 2011 WAIRC 00050 
 

Result Order issued 
Representation 
Applicant Ms J Humes 
Respondent Mr B Jackson (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 25 November 2010 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 17 January 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00096 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MRS HEATHER MARLENE BUTLER 
APPLICANT 

-v- 
W.A. COUNTRY HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 8 FEBRUARY 2011 
FILE NO/S U 125 OF 2010 
CITATION NO. 2011 WAIRC 00096 
 

Result Discontinued 
Representation 
Applicant Mrs H Butler on her own behalf 
Respondent Mr M Golesworthy 
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Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was lodged out of time; and 
WHEREAS on 26 August 2010 and 12 October 2010, and with the consent of the respondent, the Commission convened 
conferences for the purpose of conciliating between the parties however, agreement was not reached; and 
WHEREAS the application was set down for hearing and determination on 2 and 3 February 2011 with respect to the matter being 
referred out of time and the applicant’s claim alleging unfair dismissal; and 
WHEREAS on 28 January 2011 the applicant advised the Commission that she did not wish to proceed with the matter; and 
WHEREAS on 28 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application and the 
hearing was vacated; and 
WHEREAS the respondent consents to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00049 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TONY ROBERTS 
APPLICANT 

-v- 
HORIZON POWER 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 25 JANUARY 2011 
FILE NO/S U 174 OF 2010 
CITATION NO. 2011 WAIRC 00049 
 

Result Discontinued by Leave 
Representation 
Applicant Mr D Love 
Respondent Mr S Harben, Mr S Bowler 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00084 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONALD ERNEST ROCK 
APPLICANT 

-v- 
MR ANTHONY STOPHER, PRINCIPAL ST MARK'S ACS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S U 167 OF 2009 
CITATION NO. 2011 WAIRC 00084 
 

Result Discontinued 
Representation 
Applicant Mr G McCorry (as agent) 
Respondent Mr M Jensen (of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 13 October 2009, 6 November 2009 and 3 May 2010 the Commission convened conferences for the purpose of 
conciliating between the parties; and 
WHEREAS at the conference held on 3 May 2010 the parties advised the Commission that agreement had been reached to progress 
the matter via private arbitration; and 
WHEREAS on 15 October 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 11 January 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00075 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY ALAN THORPE 
APPLICANT 

-v- 
TR7 PTY LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE FRIDAY, 4 FEBRUARY 2011 
FILE NO/S B 69 OF 2010 
CITATION NO. 2011 WAIRC 00075 
 

Result Application dismissed 
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Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 26th day of August 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in relation to the application; and 
WHEREAS on the 28th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application;  
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00085 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AVERIL WILLIAMS 
APPLICANT 

-v- 
NARDINE WIMMIN'S REFUGE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S U 150 OF 2010 
CITATION NO. 2011 WAIRC 00085 
 

Result Application dismissed 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for conference on 20 October 2010; 
AND WHEREAS an in-principle agreement was reached between the parties at that conference; 
AND WHEREAS this matter was listed for hearing on 31 January 2011 for the applicant to show cause why her application should 
not be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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SECTION 29(1)(b)—Notation of— 

Parties Number Commissioner Result 
Afrodity Katselas Craig R. Brooks U 93/2010 Commissioner J L 

Harrison 
Consent 
Order issued 

Colin Mellows Emtech Inc. T/A 
Workability Employment 
Strategies 

U 167/2010 Commissioner J L 
Harrison 

Consent 
Order Issued 

Joseph Lennard Brunet Anthany & Lusila Wray  
Dowerin Shearing 
Service's ABN 
61068005852 

U 166/2010 Commissioner J L 
Harrison 

Order Issued 

 

 
 

CONFERENCES—Matters arising out of— 

2010 WAIRC 00979 
DISPUTE RE DISCIPLINARY PROCEDURE CONCERNING UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 1 SEPTEMBER 2010; WRITTEN SUBMISSIONS FILED MONDAY, 

6 SEPTEMBER 2010; THURSDAY, 9 SEPTEMBER 2010; MONDAY, 13 SEPTEMBER 2010 
DELIVERED TUESDAY 12 OCTOBER 2010 
FILE NO. C 32 OF 2010 
CITATION NO. 2010 WAIRC 00979 
 

CatchWords Industrial Law (WA) – Application for interim orders – Application of Public Sector Management 
Act 1994 and School Education Act 1999 to a person who is no longer an employee – Implied 
requirement that suspicion for the purpose of the School Education Act 1999 be reasonable – 
Requirements of procedural fairness to be considered in the circumstances of the particular case – 
Interim orders issued – Industrial Relations Act 1979 s26(1), s44, s78 – School Education Act 1999 
s240 – Public Sector Management Act 1994 Part 5. 

Result Application for interim orders granted 
Representation  
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Reasons for Decision 
1 The substantive claim in this matter is one brought by the applicant on behalf of its member, Mr Dakoor, a teacher formerly 

employed by the respondent.  The complaint of the applicant, the subject matter of the proceedings is an allegation that Mr 
Dakoor has been subjected to an unfair, oppressive and unlawful disciplinary process. 

2 The application was the subject of a compulsory conference pursuant to s44 of the Industrial Relations Act 1979 (“the Act”).  
Thus far, conciliation has been unavailing in resolving the dispute between the parties. 

3 The applicant now seeks an interim order pursuant to s44(6)(ba) of the Act in the terms as set out below. 
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Background 
4 The background to the application is set out in some detail in the notice of application and it relevantly provides as follows: 

1. “Mr Dakoor completed his university studies as a secondary teacher in September last and began to 
work as a relief teacher for the Respondent at the beginning of the 2010 school year. 

2. On the 19 April 2010, Mr Dakoor attained a fixed-term contract of employment with the Respondent, 
which was end-dated to the 2 July 2010. 

3. On the 12 May 2010, Mr Dakoor was involved in an incident whereby he was subjected to physical 
pushing and assault, as well as intense verbal profanities and intimidation by some students at 
Kalgoorlie-Boulder Community High School (KBCHS). 

4. As per KBCHS's procedures, Mr Dakoor immediately reported the incident to the Associate Principal, 
Ms Vicky Bogensperger, and subsequently filed a written incident report on the same day, detailing 
the particulars of the incident (the "relevant incident"). 

5. On the 23 May 2010, Mr Dakoor received a letter from the Respondent (dated the 17 May 2010) 
ordering him out of KBCHS (and any "other" school), pursuant to s.240 of the School Education Act, 
1999 (the "Order") – and directing him to report to Mr Jim Webb, Director Schools, at the 
Swan District Education Office (SDEO), effective from the 19 May 2010. 

6. Furthermore, the same letter goes on in some details (sic) in listing the "new" conditions of 
employment that Mr Dakoor is to observe whilst being placed at the SDEO, "...until further notice...".  

7. That same correspondence listed two allegations that had been made against Mr Dakoor; however, he 
was not required - nor was he provided with an opportunity - to respond to those allegations at that 
time; nor was Mr Dakoor thereby asked to comment on the Order itself. 

8. In a letter dated the 17 June 2010 and received by Mr Dakoor on the 23 June 2010, contrary to the 
initial letter containing the Order foreshadowing two (2) allegations; the Respondent only lists one 
allegation, requesting Mr Dakoor's response to it within five days. 

9. On the 25 June 2010, by means of a lengthy and detailed response, Mr Dakoor rejected the allegation 
by the Respondent; stating instead, given the circumstances of the incident at KBCHS on the day in 
question, any physical force used by him at that time was reasonable and, furthermore, consistent with 
the relevant legislative provisions of a teacher maintaining order within the classroom so as to allow 
the provision of educational instructions to the whole class of students. 

10. On the 11 August 2010, whilst still reporting and working at the SDEO, Mr Dakoor sent an e-mail to 
Mr Webb, stating that he, notwithstanding having worked, had not received any payment for such 
work, after the 16 July 2010 and, therefore, to ensure that Mr Webb arranges for Mr Dakoor to be 
paid for the relevant period. 

11 On the 11 August 2010, via e-mail, Mr Webb responded that he would be "exploring" Mr Dakoor's 
requests and get back to him. 

12. On the 12 August 2010, Mr Webb responded to Mr Dakoor, stating that he should no longer report to 
the SDEO as he purported that Mr Dakoor's fixed term contract ended on the 2 July 2010.  Further, 
that he was still looking into the issue of pay for Mr Dakoor's work from the 19 July 2010; which, to 
date, Mr Dakoor is yet to receive. 

13. In failing to honour the changed terms of Mr Dakoor's employment contract, the Respondent no 
longer has jurisdiction to deal with the disciplinary procedures against him, pursuant to Part 5, 
Division 3, of the Public Sector Management Act, 1994; notwithstanding its statement that the 
disciplinary process would be continued by the Respondent. 

14. The effect of the Order is unfairly detrimental to Mr Dakoor's interests in that he is currently 
prevented from working as a teacher for the Respondent – it being the largest employer of teachers in 
the State - and, thereby, unable to earn a living for his family. 

15. The effect of the Order is further unfairly detrimental to Mr Dakoor's interests in that it most probably 
would prevent Mr Dakoor from successfully attaining a teaching position in the "independent" school 
system, due to potential action by the Western Australian College of Teaching (WACOT) against 
Mr Dakoor; given that: 
a) On the 18 May 2010, the Respondent notified WACOT of the Order issued against 

Mr Dakoor, as per its responsibilities under s. 50 of the 
Western Australian College of Teaching Act, 2004 (the "WACOT Act"); 

b) On the 21 May 2010, the WACOT wrote to Mr Dakoor notifying him that an "inquiry" may 
be initiated by them against Mr Dakoor, pursuant to Part 7 of the WACOT Act; 

c) Consequently, any prospective potential new employer would be made aware of the current 
situation of Mr Dakoor and unlikely to give him a teaching position; or, in the alternative, the 
WACOT itself may prevent Mr Dakoor's future potential employment with that new 
employer; given its current knowledge of the Respondent's disciplinary proceedings against 
Mr Dakoor; 
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d) Given its separate jurisdiction to conduct an inquiry regarding teachers' registration and, 
importantly, given that the Respondent is no longer endowed with the delegating jurisdiction 
over Mr Dakoor from the WACOT Act in that it purports that it no longer is Mr Dakoor's 
employer - thereby the Respondent relinquishing the status of the "authority" best poised to 
deal with a complaint against a teacher; the WACOT could – and would, we surmise - initiate 
proceedings against Dakoor forthwith.” 

As noted above, the applicant now seeks an interim order on behalf of Mr Dakoor in the following terms: 
1. “That the electronic mail, dated the 12 August 1010 and sent by Mr Webb on 

behalf of the Respondent, is hereby declared null and void and of no effect”. 
2. “That, consistent with the terms contained in the Respondent’s 

correspondence on the 17 May 2010 to Mr Dakoor, the Respondent is hereby 
ordered to retain Mr Dakoor in employment at the Swan District Education 
Office until “…the allegations are dealt with in accordance with the discipline 
process…”. 

3. Any other Order that the Commission deems to be just and appropriate.” 
Relevant Principles 
5 The relevant principles in relation to the grant of interim orders are now reasonably well settled.  The principles applicable 

generally to the granting of interim injunctions are applicable with appropriate modifications requiring consideration of 
whether it is just and correct for an order to be made; whether there is a substantial matter to be tried; and whether a prima 
facie case exists for the grant of relief.  Additionally, the Commission should consider the relative damage to the parties by 
the granting or not granting of interim orders including any irreversible consequences.  The promptness or otherwise of an 
application for an order is also a relevant consideration: Brown v The President of the State School Teachers’ Union of WA 
(Inc) (1989) 69 WAIG 1390 per Sharkey P at 1393; ALHMW v National Foods Pty Ltd (2004) 84 WAIG 3395 per Kenner C 
at 3396-3398. 

Contentions of the Parties 
6 The applicant contended that there exists a prima facie case for relief in respect of Mr Dakoor.  It was submitted that the 

respondent acted contrary to the requirements of s240 of the School Education Act 1999 (“the SE Act”) when issuing the 
order of 17 May 2010 for Mr Dakoor to leave the school premises.  The applicant contended that whilst two allegations were 
raised against Mr Dakoor as justification for the issuance of the s240 order, only one allegation has been maintained against 
Mr Dakoor for the purposes of commencing disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 
(“the PSM Act”). 

7 Furthermore, the applicant contended that the respondent failed to afford Mr Dakoor natural justice and procedural fairness, 
in that it failed to give him any opportunity to be heard prior to issuing the s240 notice under the SE Act:  Re Railway Appeal 
Board; Ex parte The Western Government Railways Commission (1999) 21 WAR 1; Kioa v West (1985) 159 CLR 550. 

8 Furthermore, the applicant contended that the respondent acted contrary to the requirements of s240(1)(d) of the SE Act in 
failing to address what risk to the safety or welfare of students on the school premises Mr Dakoor posed.  The applicant 
asserted that the respondent failed to have any regard to the explanation Mr Dakoor provided in his incident report dated 12 
May 2010, the circumstances of the classroom and the particular students concerned, who are alleged to have had a 
propensity to make false allegations against teachers in the past. 

9 There were further submissions advanced by the applicant to the effect that the actions of the respondent, in sending Mr 
Dakoor to the Swan District Education Office at the direction of the respondent’s Director General “until further notice”, 
constituted an estoppel, precluding the respondent from now asserting that Mr Dakoor’s fixed term contract came to an end 
on 2 July 2010:  The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v RB Exclusive 
Pools Pty Ltd t/a Florida Exclusive Pools (1996) 77 WAIG 4. 

10 In relation to serious issues to be tried, the applicant submitted that there are serious issues to be determined concerning the 
operation of Part 5 of the PSM Act.  It was submitted that the statutory scheme of Part 5 is predicated upon the existence of an 
ongoing contract of employment and it is inconsistent with the scheme for the respondent to purport to maintain disciplinary 
proceedings under Part 5 against a person who is no longer an employee of the respondent. 

11 In relation to relative damage and the consequences of interim relief not being granted, the applicant submitted that the 
balance of convenience is in favour of granting an order for interim relief.  In particular, the applicant submitted that Mr 
Dakoor is presently effectively prevented from earning a living as a teacher and is unable to practise the profession for which 
he has studied and trained. 

12 Furthermore, the submission of the applicant was that the failure to retain Mr Dakoor in employment until such time as the 
disciplinary proceedings under Part 5 of the PSM Act are concluded, may give rise to the initiation of an inquiry by the 
Western Australian College of Teaching in accordance with the terms of The Western Australian College of Teaching Act 
2004 (“the WACT Act”) which could result in Mr Dakoor’s deregistration as a teacher.  Given the size of the respondent’s 
workforce, it was contended by the applicant that an interim employment order in the current circumstances would not 
impose an unreasonable burden on the employer.  Furthermore, if interim orders are not made at this stage, the consequences 
for Mr Dakoor will be irreversible. 
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13 On behalf of the respondent, counsel submitted that in relation to the order pursuant to s240 of the SE Act, there is no logical 
connection between the applicant’s claim and the interim orders sought by it.  That is, the applicant has not sought any 
interim relief in relation to the s240 order.  Furthermore, the respondent denies the applicant’s allegations that the basis for the 
s240 order was inadequate or otherwise legally ineffective. 

14 The respondent submitted that the purpose of issuing orders pursuant to s240 of the SE Act is to enable, as a precautionary 
measure, the protection of school students, by excluding an employee from school premises.  On the respondent’s submission, 
the operation of s240 could be rendered ineffective if it could not operate until such time as the commencement of 
disciplinary proceedings under Part 5 of the PSM Act. 

15 Furthermore, counsel for the respondent submitted that it is not always the case that an employee should be given the 
opportunity to be heard prior to the issuance of an order under s240 of the SE Act:  State School Teachers Union of WA (Inc) 
v The Director-General of the Department of Education and Training (2008) 88 WAIG 2049.  It was contended that the 
question of the need to afford procedural fairness and its content, will depend upon the statutory framework within which the 
relevant power falls to be exercised and the circumstances of the case:  SZBEL v The Minister for Immigration and 
Multicultural and Indigenous Affairs (2006) 228 CLR 152; Mijatovic v The Legal Practitioners Complaints Committee 
(2008) 37 WAR 149; Re Minister for Immigration and Indigenous Affairs; Ex parte Lam (2003) 214 CLR 1. 

16 The respondent submitted that in this case, it became aware of two related incidents that in its view directly involved the 
safety and welfare of a student at KBCHS.  In the present circumstances, the respondent submitted that it was not appropriate, 
given the allegations, to afford Mr Dakoor an opportunity to be heard prior to issuing the order under s240 of the SE Act. 

17 In relation to the applicant’s contention of estoppel, the respondent denied the application of this principle in the present case.  
It submitted that the letter from the Director General of 17 May 2010 to Mr Dakoor did not intend, nor did it have the effect, 
of varying his contract of employment that was to end on 2 July 2010.  It was submitted that the letter was a written direction, 
in standard form and in compliance with s240 of the SE Act, for Mr Dakoor to leave the school premises.  Furthermore, the 
email communication from Mr Webb to Mr Dakoor of 12 August 2010, constituted further notice that he was no longer 
required to attend at the Swan District Education Office as his fixed term contract of employment had expired. 

18 These submissions of the respondent were supported by brief affidavits of Mr Ryan and Mr Webb. 
19 In general terms, the respondent submitted that the facts and circumstances of the present matter do not give rise to any 

estoppel upon which the applicant can now rely. 
20 In relation to whether there is a substantive matter to be determined, the respondent accepts that the application of Part 5 of 

the PSM Act to persons who are no longer employees of the respondent, is a substantive issue.  However, in the 
circumstances of this case, the respondent contended that if it is ultimately held that Part 5 cannot apply to former employees, 
then its application will be avoided against Mr Dakoor. 

21 Furthermore, the submission of the respondent was that if the PSM Act does not apply to Mr Dakoor, there is no general 
requirement in principle, for an employer to adopt a particular procedure for investigating allegations of misconduct, nor is 
there any legal or industrial basis for requiring an employer to maintain a person in employment for the purposes of 
disciplining them. 

22 In relation to the WACT Act, the respondent submitted that any decision of The Western Australian College of Teaching to 
undertake an inquiry is independent of any conduct of the respondent. It is not a matter which should influence the 
Commission in determining whether interim relief should be granted in this case. 

23 The respondent submitted that if interim orders, as sought by the applicant, were made in relation to the substantive issue of 
whether Part 5 of the PSM Act has application to former employees, such a matter would be rendered hypothetical, as Mr 
Dakoor would be restored in employment. 

24 In relation to relative damage, the respondent submitted that given that Mr Dakoor was originally engaged on a fixed term 
contract due to come to an end on 2 July 2010, there is no ongoing loss or damage suffered by him.  Furthermore, it was 
submitted that despite the current investigation under the PSM Act, there is no impediment to Mr Dakoor earning a living as a 
teacher and seeking employment with other employers.  The respondent submitted that if interim orders are made, it may 
have the effect of continuing Mr Dakoor’s employment for an extended period of time, during which he would be unable to 
teach by reason of the nature of the allegations put against him by the respondent. 

Consideration 
25 There are a number of issues that arise for consideration on this application for interim orders.  First, in my opinion, there are 

serious questions to be determined as to whether an order pursuant to s240 of the SE Act can operate in respect of a person 
employed at the premises of a government school, who then ceases to be an employee.  The statutory scheme seemingly 
contemplated by s240, is to require persons subject to an order to “remain away” from the premises of a government school 
until such time as relevant proceedings against the person are determined or the order is otherwise revoked. 

26 Furthermore, there are in my opinion, serious issues arising as to how the terms of Part 5 of the PSM Act can have application 
to a person who is no longer an employee of the respondent.  The scheme contemplated by Division 3 of Part 5 of the PSM 
Act, provides for allegations to be put to an affected person; an investigation to be undertaken into the suspected breach of 
discipline; the laying of charges and the conduct of a disciplinary inquiry; and the imposition of a range of penalties from a 
reprimand through to and including a dismissal.  In particular, the statutory powers in s86 of the PSM Act, dealing with the 
penalties that may be imposed, would be otiose, if at the time of their application, the person the subject of the disciplinary 
proceedings was no longer an employee of the respondent. 
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27 A number of allegations are raised by the applicant that Mr Dakoor has been denied procedural fairness in the issuance of the 
order under s240 of the SE Act.  The evident purpose of s240 is to provide a prompt remedy to the respondent where the 
continued presence of a person at school premises constitutes a risk to the safety or welfare of students. 

28 The trigger for such an order, found in s240(1), is that the Chief Executive Officer of the respondent must “suspect” certain 
things have occurred.  The exercise of a statutory power such as that contained in s240, based as it is upon such a “suspicion”, 
should be construed, in my opinion, as importing a further requirement that any such suspicion be reasonable. 

29 I import the concept of reasonableness into the required “suspicion”, as it is seems plain that the Parliament would not have 
intended any such suspicion to be unreasonable.  For a suspicion to be reasonable, an objective standard is incorporated.  
Whether ultimately the relevant “suspicion” for the purposes of s240(1) of the SE Act is reasonable, will depend upon the 
circumstances of the case at hand and what is known about the relevant incident at the material time.  This is consistent with a 
range of statutory regimes involving, in particular, the exercise of investigative powers by authorities, for the purposes of 
search, seizure, surveillance and identification in the criminal justice process. 

30 A “suspicion” must be “more than a mere idle wondering – it is a positive feeling of actual apprehension or mistrust”: George 
v Rockett (1990) 170 CLR 104; Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266. 

31 The content of the rules of procedural fairness were recently canvassed by the Full Bench of the Commission in Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch v The Director General, Department of Education and 
Training (2010) 90 WAIG 1517 in the context of an appeal against an order to stop industrial action against a union, on the 
ground that the union had been denied natural justice and procedural fairness in the course of the proceedings. 

32 In dealing with the general principles in relation to procedural fairness, the Full Bench observed at pars 27-29 as follows: 
“Certain decisions must be made in accordance with the rules of natural justice or procedural 
fairness.  The threshold question is whether the requirements of procedural fairness apply to the 
decision of the Commission.  It is common ground that they do.  The argument on the appeal 
concerns the extent and content of the rules. 
In the fourth edition of 'Judicial Review of Administrative Action' Aronson, Dyer & Groves say at 
[8.10] that there is one general principle concerning the content of the hearing rule which has been 
repeatedly endorsed.  It is that the requirements of the rule are flexible and will be determined by 
what is fair in all the circumstances of a particular case.  In some circumstances the content of the 
principles of procedural fairness may be diminished (even to nothingness) to avoid frustrating the 
purpose for which the power was conferred: Kioa v West [1985] HCA 81; (1985) 159 CLR 550, 
615 (Brennan J). 
The statutory framework within which a decision-maker exercises statutory power is of critical 
importance when considering what procedural fairness requires: SZBEL v Minister for 
Immigration and Multicultural and Indigenous Affairs [2006] HCA 63, (2006) 228 CLR 152 , [26] 
(Gleeson J, Kirby, Hayne, Callinan & Heydon JJ).”  

33 In the present circumstances, it is to be noted that the conduct alleged against Mr Dakoor, in the notice issued to him pursuant 
to s240 of the SE Act, occurred on 6 and 12 May 2010.  The s240 notice was dated 17 May 2010 and according to the 
applicant’s submissions, which were not contradicted on this point, was not received by him until 23 May 2010.  Therefore, 
despite the allegations against Mr Dakoor, he continued teaching at KBCHS, presumably interacting with those students who 
made the allegations against him, for some time after the first alleged incident. 

34 On the material presently before the Commission, it is not apparent that despite this period of time, Mr Dakoor was given any 
opportunity to respond to the allegations against him. Mr Dakoor filed an incident report on 12 May 2010 setting out his 
version of the relevant events. Even taking into account the internal processes of the respondent, given the period of time 
involved, it is not readily apparent as to why Mr Dakoor could not have been given some opportunity to at least initially 
respond to the allegations put against him prior to the issuance of the s240 order.  This does not appear to be a case where the 
exercise of the s240 power was put into effect immediately or with such urgency so as to substantially reduce the content of 
the duty to hear from a person:  LHMU at pars 34 and 35. 

35 Of greater significance in this case, however, is the fact that the disciplinary process purportedly brought pursuant to Part 5 of 
the PSM Act could have major negative consequences for Mr Dakoor.  It is, in my opinion, not to the point to suggest that if 
ultimately it is held that Part 5 of the PSM Act can have no application to a former employee of the respondent, then that is 
the end of the matter.  The process undertaken by the respondent is a detailed and rigorous one, which may involve findings 
of fact against Mr Dakoor. If it is ultimately held that Part 5 has no application to him, Mr Dakoor would be unable to avail 
himself of any legal remedy to overturn such findings. 

36 In my opinion, it is unjust and unfair for the respondent to purport to exercise powers under Part 5 of the PSM Act on the one 
hand, and then for Mr Dakoor to face the prospect of the respondent disavowing its application in circumstances where he 
may seek to vindicate any right of appeal.  In my view, these matters are far more than merely hypothetical as they impact on 
Mr Dakoor. He is a relatively new and inexperienced teacher. Allegations such as the present, if upheld through the 
respondent’s disciplinary processes purportedly under Part 5 of the PSM Act, may have very serious consequences for Mr 
Dakoor’s teaching career. 

37 Whilst it is true, as the respondent submitted, that presently there is nothing preventing Mr Dakoor seeking a teaching post 
outside of the government sector, the reality is the process presently being undertaken, and the notification under the WACT 
Act, will hang over Mr Dakoor like a cloud, and the negative impact of that process on his employment outside of 
government schools cannot be discounted. 
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38 In my opinion, it would be unfair and unjust for Mr Dakoor to potentially be deprived of the opportunity of availing his rights 
under the disciplinary process contained in Part 5 of the PSM Act, given the respondent has initiated the disciplinary process 
and has continued with it.  Having Mr Dakoor remain in employment, and thereby avoiding any doubt as to the capacity for 
him to vindicate his rights under the PSM Act and the process initiated by the respondent, would be consistent with equity 
and good conscience, which the Commission is required to apply by reason of s26(1)(a) of the Act.   

39 For these reasons, the balance of convenience rests with the applicant in this case, even having regard to some burden it will 
place on the respondent in the interim.  

40 Furthermore, the making of an interim order is also consistent with s44(6)(ba)(ii) of the Act, in that it will enable conciliation 
or alternatively arbitration, to resolve the matter in question, in the event that Mr Dakoor challenges the findings of the 
disciplinary process instituted by the respondent under the PSM Act. 

41 However, such an interim order should not be open-ended. The Commission is required by s26(1)(c) of the Act to have regard 
to the interests of both parties to the proceedings. It should only enable Mr Dakoor to be properly subject to the disciplinary 
processes under the PSM Act and be given an opportunity to exercise his rights of appeal and reference in particular, pursuant 
to s78 of the PSM Act, unless the matter is resolved in the meantime.  Accordingly, the order will be so limited. 

42 It is, for the foregoing reasons, unnecessary for the Commission to deal with the submissions of the parties going to whether 
Mr Dakoor’s contract of employment was varied or whether an estoppel arises in the present circumstances. 

 
 

2010 WAIRC 00997 
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DATE MONDAY, 18 OCTOBER 2010 
FILE NO. C 32 OF 2010 
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Catchwords Industrial Law (WA) – Application for interim orders – Minute of proposed order issued – Minor 
variations made – Industrial Relations Act 1979 s35. 

Result Order issued 
Representation  
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Supplementary Reasons for Decision 
1 The Commission’s reasons for decision and minute of proposed order in this matter were published on 12 October 2010.  The 

parties were given an opportunity to speak to the minutes of the proposed order in writing pursuant to s 35 of the Industrial 
Relations Act 1979 (“the Act”). 

2 Both parties have identified an error in the proposed order 1, which amendment will be made. 
3 In relation to the proposed order 2, the respondent submitted that given the purpose of the Commission’s order is to enable 

Mr Dakoor to remain employed until the current disciplinary proceedings under Part 5 of the Public Sector Management Act 
1994 (“the PSM Act”) and any appeal from those proceedings have been completed, order 2 should be expressly so confined.  
The applicant opposes such an amendment and submits that the terms of the proposed order 2 currently expressed are 
consistent with the Commission’s reasons for decision and the order as an interim order.   

4 Having considered the matter I am not persuaded to vary the terms of proposed order 2. 
5 There is a degree of flexibility intended by the Commission in the order as proposed. Whilst the order is interim, and only for 

the purposes as expressed in the Commission’s reasons for decision, the proposed order 2 enables some flexibility in either 
varying, revoking or setting aside the order in the event that the parties resolve the current dispute without the necessity for 
Mr Dakoor to exercise any right of appeal pursuant to s 78 of the PSM Act.   
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6 In such a circumstance, given the liberty to apply granted to the parties, the Commission may take appropriate steps in 
accordance with the proposed order 2.  In any event, however, on the disposition of any appeal by Mr Dakoor, the intent of the 
Commission is that the order be brought to an end by further order of the Commission. 

7 Accordingly, an order now issues.  
 

 

2010 WAIRC 00994 
DISPUTE RE DISCIPLINARY PROCEDURE CONCERNING UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED) 

APPLICANT 
-v- 
THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 18 OCTOBER 2010 
FILE NO/S C 32 OF 2010 
CITATION NO. 2010 WAIRC 00994 
 

Result Order issued 
Representation 
Applicant Mr M Amati 
Respondent Mr J Misso of counsel 
 

Interim Order 
HAVING heard Mr M Amati on behalf of the applicant and Mr J Misso of counsel on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1)  THAT Mr R Dakoor be continued in employment by the respondent in the classification of teacher retrospective 
to 12 August 2010 undertaking such duties as may be directed by the respondent for the purposes of the 
disposition of the current disciplinary proceedings under Part 5 of the Public Sector Management Act 1994 and 
any appeal pursuant to s 78 of that Act. 

(2) THAT this order continues in force until further order of the Commission.  
(3) THAT the parties have liberty to apply. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01268 
DISPUTE RE PAYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, THE DIRECTOR-
GENERAL, DEPARTMENT OF THE ATTORNEY-GENERAL 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 31 DECEMBER 2010 
FILE NO PSAC 37 OF 2010 
CITATION NO. 2010 WAIRC 01268 
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Result       Interim order issued 
Representation 
Applicant        Mr S Farrell 
First Respondent        Mr P Budd and Ms L Inglis 
Second Respondent    Mr J Woolfrey 
 

Interim Order 
WHEREAS the applicant made application on 30 December 2010 for an urgent conference pursuant to s 44 of the Industrial 
Relations Act 1979 in relation to salary payment arrangements for a member of the applicant Ms T Helliwell, a Community 
Corrections Officer based in Broome; 
AND WHEREAS the Arbitrator convened an urgent compulsory conference on 31 December 2010 at which the Arbitrator was 
informed by the applicant that by reason of administrative difficulties between the first and second respondents under a shared 
services agreement, Ms Helliwell’s salary due to be paid to her on 6 January 2011, in accordance with a new fixed term contract 
from 4 January 2011 until 28 February 2011, could not be processed; 
AND WHEREAS the Arbitrator was informed by the applicant that Ms Helliwell will, as a result of non payment of her salary on 6 
January 2011, suffer prejudice due to her financial commitments, through no fault of her own; 
AND WHEREAS the Arbitrator determined that it would be appropriate in the circumstances to make an interim order such that 
Ms Helliwell is not unfairly disadvantaged arising from the present situation; 
NOW THEREFORE the Arbitrator in the interests of the parties directly involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question pursuant to the powers vested in it by the Industrial Relations Act 1979 
hereby orders – 

THAT the second respondent ensure payment is made to Ms Helliwell on 6 January 2011 of a sum equivalent to 
what her salary would otherwise be had it been processed in the usual manner and paid on that date. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

 

2011 WAIRC 00060 
DISPUTE RE PAYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE COMMISSIONER, DEPARTMENT OF CORRECTIVE SERVICES, THE DIRECTOR-
GENERAL, DEPARTMENT OF THE ATTORNEY-GENERAL 

RESPONDENTS 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 28 JANUARY 2011 
FILE NO PSAC 37 OF 2010 
CITATION NO. 2011 WAIRC 00060 
 

Result Discontinued by Leave 
Representation 
Applicant Mr S Farrell, Ms T Helliwell 
Respondent Mr P Budd, Ms L Inglis, Mr J Woolfrey 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

CONFERENCES—Matters referred— 
 

2010 WAIRC 01130 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD IN THE PERSON OF DR PHILLIP 
MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL PERTH HOSPITAL, SOUTH 
METROPOLITAN AREA HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER J L HARRISON 
HEARD WEDNESDAY, 4 AUGUST 2010 
DELIVERED MONDAY, 22 NOVEMBER 2010 
FILE NO. PSACR 26 OF 2008 
CITATION NO. 2010 WAIRC 01130 
 

Catchwords Industrial Relations (WA) – Claim for the salary of the position of Head of Department, Medical 
Engineering and Physics to be restored to the same relativity at the time applicant's member was 
appointed to position - Claim upheld - Order issued - Industrial Relations Act 1979 s 44 

Result Upheld and Order Issued 
Representation  
Applicant Mr D Ellis (of Counsel) 
Respondent Mr J Misso (of Counsel) 
 

Reasons for Decision 
1 On 23 September 2008 the applicant applied to the Public Service Arbitrator (“the Arbitrator”) pursuant to s 44 of the 

Industrial Relations Act 1979 (“the Act”) seeking assistance in relation to a dispute over the application of amendments to the 
Hospital Salaried Officers Award, 1968 (“the Award”) (replaced on 30 March 2006 by the WA Health - HSU Award 2006) to 
the position of Head of Department, Medical Engineering and Physics, position number 103229, (“the Position”) at Royal 
Perth Hospital (“the Hospital”) held by Mr Edward Scull a member of the applicant.  As conciliation was unavailing the matter 
was referred for hearing and determination. 

2 The respondent initially contended that the Arbitrator had no jurisdiction to deal with this application however the respondent 
chose not to pursue this issue at the hearing. 

3 The Schedule of the Memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant claims that the respondent has acted in a manner which is not fair, just and or reasonable by 

refusing to award an increase in remuneration for the position of Head of the Department of Medical Engineering 
and Physics at Royal Perth Hospital (Post number: 103229) (“the position”) occupied by Mr Edward Scull 
consequent upon the respondent implementing outcomes of the Health Professions Work Value Review (“the 
HPR”) to the position, pursuant to the provisions of the Hospital Salaried Officers Metropolitan Health Services 
Enterprise Agreement 2001 (PSAAG 1 of 2002) (“the Agreement”). 
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2. The applicant seeks the following orders: 
(a) THAT the recognised value of the position of Head of the Department of Medical Engineering & Physics 

at Royal Perth Hospital (Post number: 103229) be restored to and maintained at its value in the Hospital 
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 and peer professions at the 
time Mr Scull accepted appointment to the position. 

(b) THAT salary levels foreshadowed in Column 3, (headed “(3) Salary claimed”) of the Table included on 
page 2 of the report “Head of Department Medical Physics Royal Perth Hospital – Review of 
Remuneration” Ref RSD8800 dated 2 September 2009, be implemented as being those applicable to the 
position of Head of the Department of Medical Engineering & Physics at Royal Perth Hospital (Post 
number: 103229). 

3. The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and argues that the 
application be dismissed. 

CONTENTIONS 
4. The applicant contends as follows: 

(a) Mr Scull was appointed to the position under a Contract of Service dated 2 October 2002 at a salary 
commensurate with an undertaking given at interview that the position would be remunerated at a level 
equivalent to that of the previous incumbent. 

(b) The offer of appointment to the position was accepted on an understanding between Mr Scull and the 
respondent that: 
(i) the conditions of service and salary increases of the position would mirror those applied to the 

Hospital Salaried Officer’s Award 1968 (No 39 of 1968) (“the Award”) and would be 
implemented in a manner consistent with its application to other specified callings; and 

(ii) any variations under the Award applicable to the post of Head of the Department would be equally 
applicable to Mr Scull’s position as the incumbent of that post; and 

(iii) the recognised value of the position at appointment would be maintained with respect to the 
Award and its peer professions. 

(c) The respondent has not acted in accord with the contract of service in relation to implementation of the 
HPR review that was conducted pursuant to the provisions of the Agreement. 

5. The respondent contends as follows: 
(a) By letter dated 9 December 2002 the respondent offered Mr Scull the position on the following terms 

which are material to this application: 
(i) “… offer is to be made with conditions of employment that mirror those prescribed in the Hospital 

Salaried Officers’ Award No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health 
Service Employment Agreement and any subsequent agreement.” 

(ii) The commencing salary was $126,622 plus a professional expenses allowance of $1892. 
(iii) Mr Scull’s commencement date in the position was 2 October 2002. 

(b) The Contract of Service between Mr Scull and the respondent stated: 
“Conditions of service and salary increases are award free but to mirror the Hospital Salaried Officers’ 
Award No. 39 of 1968 and the Hospital Salaried Officer’s Metropolitan Health Service Enterprise 
Agreement 2001 and any subsequent agreement.” 

(c) Under cover of a memo dated 23 December 2002 Mr Scull accepted the above offer and sought 
clarification in respect to a number of matters including, relevantly, his understanding that his 
remuneration would be “maintained by percentage” in respect to any material variations to the Award or 
the Agreement. 

(d) By memo dated 6 January 2003 the respondent acknowledged Mr Scull’s acceptance of the offer and 
advised him that the offer did not include an automatic adjustment to his remuneration following a 
material change to the Award or the Agreement to maintain the relativities existing at the time of 
appointment however, should positions that report to his “be reclassified or receive additional 
remuneration” and Mr Scull be of the view that this has resulted in a significant increase in work value for 
his position he could seek to renegotiate his contract. 

(e) The Order made by the Commission in application P18 of 2003 did not provide for any increase in 
remuneration for positions of Mr Scull’s level of classification nor did it, in accordance with the terms of 
his employment, give rise to an entitlement to any increase in remuneration. 

(f) The position occupied by Mr Scull, although not initially classified, has subsequently been classified as 
being at Level 11 under the Award at the time of his appointment and at Level 12 HSU following an 
assessment carried out in or about May 2009 in the context of the HPR. 
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(g) There was no occasion to increase the remuneration of Mr Scull following the HPR as he has always been 
paid in excess of the level of classification of the position he occupies and that remains the current 
position. 

(h) The respondent considered Mr Scull’s request that his remuneration be renegotiated and rejected it on 
5 October 2009. 

(i) The respondent denies that there is any basis for the relief claimed on behalf of Mr Scull and asks for the 
application to be dismissed on the following grounds: 
(i) If the applicant’s claim is based upon contract there is no jurisdiction for the Public Service 

Arbitrator to entertain it pursuant to s 29AA(4) of the Industrial Relations Act 1979 (“the Act”), as 
the Contract of Service between the respondent and Mr Scull was “award free” and the 
remuneration of Mr Scull has always exceeded the prescribed amount in s 29AA(5) of the Act. 

(ii) Further and in the alternative: 
aa. if an industrial instrument applies to Mr Scull’s employment for the purposes of 

s 29AA(4) of the Act, the Award and the Agreement have settled the industrial matter 
regarding the appropriate salary levels for health professionals employed by the 
respondent; 

bb. if it is alleged that the respondent has not met the terms of the Award or the Agreement, or 
any subsequent agreement, or an order of the Commission, the appropriate forum in which 
to apply for enforcement of these industrial instruments is the Industrial Magistrate’s 
Court. 

cc. the appropriate level of classification of Mr Scull’s position under the Award and the 
Agreement was properly determined following the HPR and that level of classification is 
not in dispute; and 

dd. the respondent has always paid Mr Scull more than the remuneration for this level of 
classification. 

(iii) Further and in the alternative, if the Public Service Arbitrator has jurisdiction to entertain a claim 
based upon the Contract of Service between the respondent and Mr Scull, the respondent has not 
breached the Contract of Service and there is no basis for the relief claimed by the applicant.” 

4 A statement of agreed facts was tendered at the hearing as follows: 
“1 The conditions of service and salary increases defined in the Contract of Service provided by the Hospital for the 

position No.103229, Head of Department of Medical Engineering & Physics (“the position”) were described as 
“Award free” but were to “mirror the Hospital Salaried Officers Award No.39 of 1968 (“the Award”) and the 
Hospital Salaried Officer‘s (sic) Metropolitan Health Service (sic) Enterprise Agreement 2001 (“the Agreement”) 
and any subsequent agreement.” 

2 The present occupant of the position, Mr Edward Scull (“the incumbent”) was appointed to the position on 
2 October 2002 at a commencing salary of $126,622 plus $1892 (Professional Expenses Allowance). 

3 As a result of work conducted in relation to the Agreement the parties pursuant to application P18 of 2003 sought 
to amend the Award to reflect increases in the work value of health professions in what are commonly referred to 
as “specified callings”. 

4 On 24 November 2005 the incumbent made application to the Hospital to have a salary adjustment applied to the 
position in consideration of the outcome of the Health Professions Work Value Review (“the HPR”) as it applied 
to the position. 

5 On the 12 May 2009 the incumbent was advised that: 
The review of the position occupied by Mr Scull (Head of Department, Medical Engineering and Physics, 
Royal Perth Hospital) was finalised and the employer (has) determined that; 

(a) the classification of the position be regarded as Level 11 HSU at the time of the 
appointment of Mr Scull in 2002, and also that 

(b) the current classification level, based on work value increases which applied to the Health 
Professions Work Value Review, be Level 12 HSU. 

6 The Health Industrial Relations Service advised the Chief Executive, South Metropolitan Area Health Service in a 
report (Ref: RSD8800) dated 2 September 2009 of the substance of the claim for review of remuneration of the 
position and recommended that “the claim be rejected”. 

7 On the (sic) 5 October 2009 the Applicant and the incumbent were advised that: 
The Area Chief Executive Officer, South Metropolitan Area Health Service has given consideration to 
your (ie. the incumbent’s) request for the renegotiation of your remuneration, in light of the Health 
Professional Review, and has determined that the claim be rejected.” 

(Exhibit A1) 
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Applicant’s evidence 
5 Mr Scull gave evidence by way of a witness statement (Exhibit A2). 
6 Mr Scull was interviewed for appointment to the Position on or about 26 June 2002 and having acted in the Position he was 

aware that the salary applying to the post and its incumbent Dr Richard Fox, was linked to the relevant Australian Medical 
Association (WA) Incorporated (“AMA”) industrial instrument and any movements in the salary of the Position would match 
those of the relevant AMA industrial instrument.  Mr Scull was also aware that Dr Fox was employed on an individual 
contract. 

7 On 25 July 2002 Mr Scull was advised that his application for the Position had been unsuccessful and the Position was offered 
to Dr Lawrence Sim.  On 2 August 2002 Mr Scull was advised that Dr Sim had not been able to accept the Position and the 
Hospital made him a provisional offer of appointment to the Position.  Mr Scull stated that on 7 August 2002 he indicated to 
the Hospital that he intended to accept the Position and told the Hospital that he understood that the terms and conditions of 
employment offered to him would reflect advice given to him at his interview that the Position would remain as a clinical staff 
appointment with the conditions of service for the Position being equivalent to that of the previous incumbent. 

8 Mr Scull stated that on 26 August 2002 he was informed that a formal contract for the Position could not be offered to him 
because an appeal process had been lodged and at the same time he was informed that if he was to be appointed to the Position 
he would receive a permanent allowance to Level 12 of the Award and the Hospital Salaried Officers Metropolitan Health 
Services Enterprise Agreement 2001 (“the 2001 Agreement”), his remuneration was to be $92,921 and his conditions of 
service were to be as per the Award and as such, any relevant award increases would also be applicable.  Mr Scull stated that 
this was different to what he had been offered during his interview as agreed and minuted by the Hospital’s Medical Advisory 
Committee.  Mr Scull stated that it was evident during his interview that the conditions of appointment agreed to by this 
committee, including the salary and conditions of service of the appointee, and the continued recognition of the appointee as 
having clinical staff status and retention of the Position within the clinical divisional structure of the Hospital were a measure 
of the value placed on the Position by the Hospital at that time.  Mr Scull stated that the conditions of service offered to him at 
the same level as the incumbent at the interview were subsequently confirmed to him in writing by other candidates 
interviewed for the Position. 

9 Mr Scull stated that on 2 October 2002 he was notified that the appeal against his appointment to the Position had been 
unsuccessful and he was then offered the Position.  On 3 October 2002 he received an offer of appointment to the Position, 
which was in accordance with provisions of the Award and the 2001 Agreement and this offer indicated the classification level 
for the Position was to be Level 10 with a permanent personal allowance to Level 12 ($92,921).  Mr Scull stated that the level 
given to the Position was the same level as that of his substantive position as Senior Bioengineer (Level 10.2) and there was 
therefore a substantial reduction in the value and the standing of the Position.  Mr Scull stated that when he was acting in the 
Position he was paid $92,921 (Level 12.1) by means of a higher duties allowance of $11,818 per year and the fact he was being 
paid a higher duties allowance suggested that the classification of the Position was at least Level 12 contrary to the offer made 
to him on 3 October 2002. 

10 Mr Scull stated that a meeting was held on 21 October 2002 between the Chief Executive Officer Mr Glen Palmer, the Director 
of Clinical Services Dr William Beresford and the Deputy Director of Clinical Services Dr Philip Montgomery to discuss the 
contract offered to him.  During this meeting it was agreed that the terms of his offer of appointment would be amended to 
reflect what was offered to him during his interview, namely the same conditions of service to those of the previous incumbent 
and on 9 December 2002 an amended contract was issued to him but it did not specify the classification of the Position but 
provided a commencing salary of $126,000 and conditions of service as per the Award and the 2001 Agreement.  Mr Scull 
stated that on 9 December 2002 this contract was further amended to provide a commencing salary of $126,622 plus $1892 as 
a Professional Expenses Allowance and it stated that his conditions of service and salary increases were to be award free but 
would mirror the Award and the 2001 Agreement, and any subsequent agreement.  Dr Montgomery explained to Mr Scull that 
under this revised offer, his conditions of service had to be award free because the salary offered with the Position was in 
excess of the salary range prescribed under the Award at that time and by ‘mirroring” the Award and the 2001 Agreement it 
was explained that for all intents and purposes the conditions under the Award and the 2001 Agreement would apply to his 
appointment to the Position and this was in lieu of writing an individual contract for the Position as provided to the previous 
incumbent. 

11 Mr Scull stated that he accepted the appointment to the Position on 23 December 2002 in accordance with the amended 
contract dated 9 December 2002 which he received on 20 December 2002.  However, due to a lack of detail provided within 
the contract, Mr Scull sought clarification about a number of issues that were the subject of discussion prior to his offer of 
appointment by way of a memorandum dated 23 December 2002 to Mr Stephen Seeds, the Hospital’s Manager of Human 
Resource Services and Mr Scull gave evidence that he understood that his understanding of his terms and conditions would be 
accepted unless specifically rejected by the Hospital.  In this memorandum he queried how the Position would be treated under 
“any subsequent agreements” that affected like scientific and engineering disciplines in the Medical Engineering and Physics 
Department at the Hospital (“the Department”) and he sought this clarification, not in respect of changes to individual posts or 
personnel which might result from an individual reclassification, but in the event of an industry wide industrial agreement 
change affecting a class of staff represented in the Department for example, in specified callings in the disciplines medical 
physicist and bioengineers as he was aware at the time that a review of changes to the work value of health professionals was 
being conducted and this would be relevant to the Position given the reference to the 2001 Agreement in his contract. 
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12 Mr Scull stated that on 6 January 2003 in a memorandum addressed to Mr Scull, Mr Seeds addressed a number of the issues 
about which he sought clarification on 23 December 2002.  In his response Mr Seeds indicated that there would be no 
automatic adjustment to the salary of the Position as a result of internal changes to the relativity of positions and should 
positions that report to Mr Scull be reclassified or receive additional remuneration, he could seek to renegotiate his contract if 
he felt that the effect of this reclassification had a significant effect on the work value of the Position.  Mr Scull stated that 
despite the fact that Mr Seeds also indicated that he would “be entitled to any salary increments that are generally applicable to 
the HSOA MHS Enterprise Agreement” Mr Scull felt this needed further clarification and he emailed Mr Seed on 8 January 
2003 explaining that the Position had duties and responsibilities consistent with those designated as specified callings under the 
Award and that in the event of a review of these positions for example, specified calling in like disciplines in the Department, 
the Position should be included in such a review.  On 8 January 2003 in an email in response, Mr Seeds agreed with Mr Scull’s 
position with respect to this issue and indicated that if there was to be a review of positions in or related to the Department for 
example, Medical Physicists, Scientists or Engineers it would be appropriate to look at the Position if the positions being 
reviewed are at the top tier level of the Department’s organisational structure as there may be some impact on the Position.  
Mr Scull stated that it was with this assurance that he accepted the Position. 

13 Mr Scull gave the following evidence with respect to this email exchange with Mr Seeds: 
“Okay.  Thank you.  Now, what else is on that page?---I received a reply from Mr Seeds as a result of that clarification 
sought where he stated that he had misunderstood my previous representation and stated: 

If there were to be a review of class positions in or related to the department, for example, medical physicists, 
scientists or engineers, I think it would be appropriate to look at the head of department position and the 
positions being reviewed or at the top level … top tier level of the department's organisational structure, as there 
may be some impact on the head of department position. 

What did you understand that to mean?---I understood that if there were to be a … a general movement in classification 
or remuneration of senior staff within the department that the head of department position would be considered under 
those arrangements under the … in … under the same conditions applying to those arrangements. 
And did that happen?---No, that didn't happen. 
Just tell me what … in the intervening years, what has happened to the staff in your department?---All of the professional 
positions within the department, of which there are a number represented as … as in medical physics, science and 
engineering under the general … general groupings designated as specified callings.  All of those positions were 
considered favourably under the Health Professions Review as a result of work value change that had occurred for those 
professional positions and received benefit under the Health Professions Review. 
Can you tell the Commissioner roughly how many of these senior positions in your department?---There'd be 
approximately 12 to 15 at that time. 
And … and in the parlance of … of reclassification and HSU classifications, can you tell the Commissioner what level 
these positions moved from to?---They would … they would have moved from level 7 to 8 up to level 10 through to level 
… to level 11 and … and a cross section within those classifications. 
Now, in general terms, that email that you received from Mr Seeds was on 8 January 2003, which was … it was 
contemporaneous with the discussions you had towards the end of 2002, what has … what has happened since then, 
briefly, in the years since then?---Very briefly, it … the … the position in … in regard to salary adjustment in respect of 
the Health Professions Review and positions within my department became clear in around October, November 2005 and 
as a result of that, I wrote to the hospital seeking an adjustment of salary in respect of application to the HSU professional 
… Health Professions Review to my position. 
Why did you do that?---I did that to, firstly, maintain an equitable position where the Health Professions Review was 
going to be applied to my position, but also to retain relativity between the senior posts in the department and professional 
positions generally within the department and my own position. 
So the statement you have just made, is that in accord with what your understanding of what was … what the 
commitment of the hospital was at the time of interview?---Yes.  It was in accord with my understanding of the various 
clarifications I received in relation to my contract.” 

(Transcript p 15) 
14 Mr Scull stated that as a result of the assurance from Mr Seeds, on 24 November 2005 he lodged a request to have his 

remuneration adjusted in a manner commensurate with adjustments made to other specified calling positions in the Department 
as a result of the Health Professional Work Value Review (“the HPR”) conducted in accord with the 2001 Agreement. 

15 Mr Scull maintains that the respondent’s rejection of his claim to have his remuneration adjusted in respect of the HPR is 
inconsistent with its previous undertaking to give the Position a work value increase and this has resulted in a substantial 
reduction in the value of the Position.  This was also contrary to the basis upon which he accepted his appointment to the 
Position whereby the value of the Position would retain its relativity to other senior scientific, physics and engineering posts 
under the Award. 

16 Mr Scull prepared a summary of events prior to and post his appointment to the Position containing information relevant to his 
appointment and his terms and conditions of appointment and the last entry in this document was made in early November 
2002 (Exhibit A3). 
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17 Under cross-examination Mr Scull agreed that not all of the expectations included in his summary of pre and post appointment 
discussions for the Position were met (Exhibit A3).  Mr Scull also stated that the contract he signed on or about 23 December 
2002 plus the subsequent correspondence about the contract constituted the terms under which he could accept his appointment 
to the Position. 
Respondent’s evidence 

18 Mr Seeds gave evidence by way of a witness statement (Exhibit R1). 
19 Mr Seeds is currently the Acting Executive Director of Workforce, South Metropolitan Area Health Service, Health 

Department of Western Australia and in September 1997 Mr Seeds was appointed as the Manager of Human Resource 
Services and Industrial Relations at the Hospital.  In this role Mr Seeds managed the Hospital’s Human Resource Services and 
Industrial Relations department and he provided a range of advice and services covering policies and practices for the areas of 
industrial relations, recruitment, selection, personnel management, payroll activities, policy and planning and staff counselling. 

20 Mr Seeds was employed as the Hospital’s Manager of Human Resource Services at the time the recruitment process for the 
Position was being undertaken and he stated that the advertisement for the Position stated the following: “Salary negotiable up 
to $107,000 pa plus salary packaging dependant on qualifications and experience”.  Mr Seeds gave evidence that the essential 
selection criteria for the Position were drafted to make it available to either applicants with a Bachelors degree in physics, 
engineering or similar qualifications or a medical degree. 

21 Mr Seeds confirmed that on 2 August 2002 Mr Scull was provisionally offered the Position and he confirmed that prior to his 
appointment to the Position Mr Scull was employed as the Senior Bioengineer within the Department and was remunerated at 
Level 10 under the 2001 Agreement with a salary of $81,103. 

22 Mr Seeds stated that on 7 August 2002 Mr Scull wrote to Dr Montgomery and to the Human Resource Services department at 
the Hospital stating his intention to accept the offer of appointment to the Position and Mr Seeds became directly involved in 
the process of appointing Mr Scull to the Position at the point when the contract of service between the Hospital and Mr Scull 
was being finalised.  To that end Mr Seeds prepared a memorandum addressed to Dr Montgomery advising him of the basis for 
the salary at which the Position was advertised.  Mr Seeds confirmed that the previous person who held the Position, Dr Fox, 
was employed pursuant to an individual contract and the Position was not classified under an industrial agreement.  Mr Seeds 
stated that he recommended to Dr Montgomery that in finalising the new contract of service with Mr Scull, the Position be 
classified below Level 12 of the Award whilst maintaining a personal remuneration to Mr Scull of a Level 12 salary.  
Consistent with this recommendation, on 26 August 2002 Ms Vicky Maben from Human Resource Services wrote to Mr Scull 
telling him that while a formal contract of service could not yet be issued the remuneration status of the Position had been 
determined and he was to be paid a permanent allowance to Level 12 of the 2001 Agreement - an amount of $92,921 per 
annum.  Mr Seeds stated that the remuneration offered to Mr Scull was at Level 12 of the 2001 Agreement as he was not a 
medical practitioner and this rate of pay was the highest classification available under the 2001 Agreement.  Mr Seeds stated 
that Mr Scull’s classification and remuneration in comparison to other non-clinicians was significantly higher, with other more 
senior Heads of Department being remunerated at Level 10 under the 2001 Agreement. 

23 On 3 October 2002 Mr Scull was formally offered appointment to the Position and the contract of service provided that 
Mr Scull’s classification was “Level 10, 2nd Year (Permanent Personal Allowance to Level 12, 1st Year HSOA)” with a 
commencing salary of $81,103 (Permanent Personal allowance to $92,921).  The contract of service also stated “Conditions of 
service as per relevant Award/Agreement”.  Mr Scull rejected this offer on the basis that Dr Fox had been paid a significantly 
higher remuneration under the AMA award and following discussions within the Hospital and after considering Mr Scull’s 
representations in relation to his salary, the Director of Clinical Services and the Deputy Director of Clinical Services at the 
Hospital instructed Mr Seeds to issue a revised contract to Mr Scull which included a rate of pay in excess of the salary scales 
provided under the 2001 Agreement.  Mr Seeds therefore provided a revised letter of appointment to Mr Scull and a revised 
contract of service on 9 December 2002 confirming that the offer of appointment was made with conditions of employment 
that mirrored those prescribed in the Award and the 2001 Agreement and any subsequent agreement, the contract referred to no 
classification or level and stated that the commencing salary would be $126,622 plus $1892 as a Professional Expenses 
Allowance, the contract of service provided that “Conditions of service and salary increases are ‘award free’ but to mirror the 
Hospital Salaried Officers Award No. 39 of 1968 and the Hospital Salaried Officer’s Metropolitan Health Service Enterprise 
Agreement 2001 and any subsequent agreement”.  Mr Seeds stated that Mr Scull signed a copy of the contract of service and 
returned it to him on 23 December 2002. 

24 Mr Seeds stated that the amount of Mr Scull’s remuneration had no relationship to any classification or position under the 
Award or the 2001 Agreement and Mr Scull was offered an ‘award free’ contract as the remuneration paid to him exceeded the 
salary rates prescribed under the 2001 Agreement and the Award.  Mr Seeds stated that he drafted Mr Scull’s contract of 
service to state that future salary increases would be award free but would mirror the Award and the 2001 Agreement so that 
Mr Scull would receive a salary in excess of the salary scale provided under the 2001 Agreement as well as the prescribed 
percentage increases in salary rates that were payable at prescribed dates under the 2001 Agreement.  Mr Seeds stated that it 
was definitely not his intention for Mr Scull’s contract to provide that the relativity between Mr Scull’s position and positions 
classified under the Award would be automatically maintained and he re-iterated that the only automatic increases in 
Mr Scull’s salary which the Hospital had agreed to would be general periodic adjustments across all salary rates as provided 
for under the Award and the 2001 Agreement.  Mr Seeds stated that all of the percentage increases applicable under the Award 
and the 2001 Agreement have been applied to Mr Scull’s salary over the course of his employment in the Position. 

25 Mr Seeds confirmed that the classification of positions within the Hospital, including the classification of senior positions, is 
determined by a work value assessment and movements in classification only occur when a significant net increase in work 
value can be demonstrated and Mr Seeds stated that under the terms of Mr Scull’s contract there was no provision for changing 
Mr Scull’s contracted salary as a result of changes to the classification of positions within the Department. 
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26 Mr Seeds confirmed that in a memorandum addressed to him dated 23 December 2002, Mr Scull raised a number of issues 
about his contract of employment, one of which was the relativity of the Position to other positions under the 2001 Agreement.  
Mr Seeds stated that he was surprised and puzzled about the content of point 3 in Mr Scull’s memorandum because as far as he 
was aware the prospect of maintaining relativity between the Position and positions under the 2001 Agreement was not a term 
of Mr Scull’s contract with the respondent nor was he aware that this issue was discussed at any point by the Hospital’s 
officers in the negotiations about Mr Scull’s contract.  In any event, Mr Seeds sought to make the position on the relativity of 
the Position to other positions and the consequences of reclassification as clear as possible in his response to Mr Scull, as 
detailed in his memorandum to Mr Scull dated 6 January 2003.  Mr Seeds stated that he considered the wording of this 
response very carefully as he considered it to be material to the way in which Mr Scull’s contract of service with the 
respondent would be interpreted and applied by both parties.  Mr Seeds expressly advised Mr Scull that there was to be no 
automatic adjustment to his salary as a result of internal changes to the relativity of positions and he informed Mr Scull that if 
positions which report to him are reclassified or receive additional remuneration, and if he was of the view that this had 
resulted in a significant increase in work value of his position, he was free to renegotiate his salary with the Hospital.  
Mr Seeds also told him that he would be “entitled to any salary increments that are generally applicable to the HSOA MHS 
Enterprise Agreement” and he used the word “increments” not to refer to service increments, which did not apply to Mr Scull 
because his position was not classified under the 2001 Agreement, but rather to the prescribed increases in salary rates over the 
term of the 2001 Agreement.  After Mr Scull sought clarification that the Position would be included in any review of the 
classification of positions such as Medical Physicist, Scientist or Engineer within or related to the Department in an email 
dated 8 January 2003 in a return email Mr Seeds confirmed that it would be appropriate to consider the Position as part of any 
such classification review, should such a review occur.  Mr Seeds then stated that the Hospital was of the view that Mr Scull’s 
salary should be reviewed if the classification of all or some of the staff that reported to Mr Scull changed drastically for 
example, if the reclassification of subordinate staff meant that they were to earn salaries equivalent to Mr Scull’s salary this 
would clearly be inappropriate from a human resource management perspective. 

27 Mr Seeds stated that for any positions reporting to Mr Scull to receive a higher classification and remuneration they would 
have to demonstrate a significant increase in their work value and their position would be subject to an intensive review and 
evaluation and to treat Mr Scull any differently from the positions that reported to him would have been inappropriate. 

28 Mr Seeds confirmed that by letter dated 24 November 2005 Mr Scull requested that his position be granted a number of salary 
increases to maintain relativity in line with the HPR and this was rejected by the respondent.  Mr Seeds confirmed that he 
prepared a memorandum addressed to Mr Scull dated 10 July 2006, signed by Dr Montgomery the then Executive Director of 
the Hospital group, informing Mr Scull that the 17.28 per cent salary adjustment he sought was not in accordance with the 
terms of his contract with the respondent and the explanatory memorandum Mr Seeds sent to Mr Scull on 6 January 2003 
confirmed that the HPR did not apply to Mr Scull’s position.  Mr Seed also confirmed that on 2 October 2007 Dr Montgomery 
again wrote to Mr Scull stating that he was unable to accede to his request to increase his remuneration as a result of the HPR. 

29 Mr Seeds stated that the Position was reviewed by Mr Tony Pepper, a consultant at Austral Training and Human Resources, 
and was reclassified at a Level 12 position under the Health Services Union - WA Health State Industrial Agreement 2008 
(“the 2008 Agreement”).  Mr Seeds stated that the classification of this position was consistent with the classification of the 
position of Head of Department, Medical Technology and Physics Department at Sir Charles Gairdner Hospital and he stated 
that no adjustment was made to Mr Scull’s remuneration as Mr Scull was being paid in excess of the remuneration for a 
Level 12 professional officer under the 2008 Agreement.  Mr Scull was therefore advised on 5 October 2009 that his request to 
renegotiate his remuneration in light of the HPR was rejected. 

30 Mr Seeds understands that Mr Scull is seeking in this application the restoration of the pay relativities existing at the time of 
his appointment to the Position and Mr Seeds stated that the Hospital never agreed that the pay relativities at the time of 
Mr Scull’s appointment would be automatically maintained.  Mr Seeds acknowledged that his memorandum dated 6 January 
2003 to Mr Scull states that he could ask for his remuneration to be reconsidered if he felt that significant work value changes 
in positions that report to his position impacted on his position and he conceded that the classification review conducted by 
Mr Pepper considered the work value of the Position and concluded that the appropriate classification was Level 12 of the 
2008 Agreement.  However, following this review the respondent decided not to adjust Mr Scull’s remuneration as his current 
salary was considered appropriate.  Mr Seeds stated that Mr Scull has received all salary increases generally applied to the 
rates under the Award, the 2001 Agreement and the 2008 Agreement and his current salary is $182,557, which exceeds the 
amounts provided under the salary scales of the 2008 Agreement. 
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31 Mr Seeds stated that the 2008 Agreement provides the following salary rates for employees within the Professional Division on 
and from 1 July 2010: 

Classification Salary on and from 1 July 2010 

L10.1 $107,293 

L10.2 $113,552 

L11.1 $118,400 

L11.2 $123,334 

L12.1 $130,554 

L12.2 $135,130 

L12.3 $140,358 

Class 1 $148,267 

Class 2 $156,175 

Class 3 $164,080 

Class 4 $171,985 

(Extract Exhibit R1 p 10) 
32 Mr Seeds stated that within the Department positions under the direct supervision of the Position include Principal 

Bioengineer, Principal Clinical Engineer and Principal Physicist and each of these positions is classified as Level 11 under the 
2008 Agreement and are paid salaries of $118,400 and $123,334.  Mr Seeds stated that comparable positions to Mr Scull’s 
position held by non-clinicians at the Hospital include the Chief Social Worker, the Superintendent Physiotherapist, the Chief 
Pharmacist and the Superintendent Occupational Therapist and he stated that all of these positions are classified at Level 11 
under the 2008 Agreement.  Mr Seeds stated that some of the positions classified as Class 1 and 2 of the Senior Officers 
Division under the 2008 Agreement include the Executive Director of Workforce (Class 1), Executive Director of Finance 
(Class 1), Executive Director of Armadale/Bentley Health Service (Class 1) and the Area Executive Director of Nursing 
(Class 2) and he stated that all of these positions involve significantly greater responsibility than under the requirements of the 
Position. 

33 Under cross-examination Mr Seeds stated that he did not attend Mr Scull’s interview for the Position nor was he involved in 
discussions with anyone at the Hospital about the terms of Mr Scull’s contract at the time of this interview. 

34 Mr Seeds stated that retaining the relativity of the Position with respect to other reclassified positions was never agreed to by 
himself and what he agreed to do was to review the Position if relativities of other positions changed. 

35 Mr Seeds stated the following about the issue of the relativity of the Position to other positions: 
“MR ELLIS: So the proposition I put to you, Mr Seeds, was that, yes, despite your understanding, there were changes in 
the attitude of … or the position in respect … in the hospital in respect to Mr Scull.  They did increase the salary.  
However, what they haven't done is … is complied with the contractual obligations as put by Mr Scull that the relativity 
of this position, vis-à-vis, his subordinates would be maintained.  Now, I put it to you that despite the fact you wrote those 
emails … sorry, those … that memorandum to Mr Scull, you may … you may not have been or you were not aware of 
these … these matters, were you, at the time?---I was aware of the question that Mr Scull put to me and I answered it 
quite clearly. 
He did.  He put that to you on 23 December 2002 by way of his memorandum to you.  Was that the first time you had sort 
of become aware of the idea that there's … there's issue of relativity had … was … was a live question?---Yes, I think it 
was. 
Did you talk to anyone about it?  Did you go to Dr Montgomery and talk to him about it?---No, I didn't. 
So you didn't take instructions in respect of the actual proposition?  So you didn't say to yourself, "What's he on about?  
What's he talking about?" go and talk to someone and … to clarify the issue?  You didn't?  ---No, because it - - - 
Why not?---It was quite clear to me what the offer was.  Dr Scull was to be put on $126,000, his employment conditions 
were to mirror the … the Hospital Salaried Officers Award and he was to receive those increases that applied by the 
general movement in the HSU agreement. 
… 
So would you agree that it is possible, just possible, that there was an undertaking to Mr Scull at interview that the 
relativity of his post would be protected?---Well, I can't comment.  I wasn't there.” 

(Transcript pp 30-31) 
36 Mr John Ross gave evidence by way of a witness statement (Exhibit R2). 
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37 Since 2004 Mr Ross has been employed in the respondent’s WA Health Department Industrial Relations Service as a Senior 
Industrial Relations Consultant and since 2008 as a Principal Industrial Relations Consultant.  Between 2004 and the present 
Mr Ross has project managed the HPR claim on behalf of the respondent.  The HPR claim sought to amend the Award to 
reflect significant increases in the work value of health professionals in what are referred to as ‘specified callings’ 
classifications and the subsequent reclassification of positions in recognition of that work value change (application P 18 of 
2003). 

38 Mr Ross stated that Mr Scull’s position was not within the scope of the HPR claim and has never been identified by either 
party as part of the reclassification processes undertaken in respect of the HPR claim.  Mr Ross stated that Mr Scull’s position 
was never classified as a health professional position under the provisions of the 2008 Agreement and the working party did 
not review Mr Scull’s position or his contract of employment as it was outside of the scope of the HPR claim.  Mr Ross stated 
that had Mr Scull’s position been identified for consideration within the scope of the HPR claim and subjected to the working 
group processes, it would have been subject to the desktop review process.  Mr Ross stated that the position of Head of 
Department, Medical Physics at Sir Charles Gairdner Hospital was included in the desktop review process and classified at 
Level 12.  Mr Ross maintains that as Mr Scull’s position was anomalous, there would have been no change to the salary paid to 
Mr Scull as a result of the HPR claim, as the salary for the Position was in excess of the salary applicable to the Position under 
the 2001 Agreement.  Mr Ross stated that as with all anomalous positions if it was within the scope of the HPR claim, 
Mr Scull’s position would have been referred to the Classification Review Committee with a recommendation that it be placed 
on salary maintenance for a determination as to whether or not any future salary increases in the Award or the relevant 
agreement would apply, until such time as the salary for Level 12 positions under the relevant agreement reached the salary 
currently paid to Mr Scull. 
Relevant Documentation 

39 The following correspondence which was tendered into evidence is relevant to these proceedings. 
40 A letter from Mr Seeds to Mr Scull dated 9 December 2002 with an attachment providing details of the contract of service 

(formal parts omitted): 
“Re: Amended Contract 

Dear Mr Scull 
On behalf of the Metropolitan Health Services – Royal Perth Hospital, I am pleased to advise that your application for the 
position of Head of Department was successful and subsequently wish to make the following offer of appointment and 
salary increase. 
This offer is to be made with conditions of employment that mirror those prescribed in the Hospital Salaried Officers’ 
Award No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health Service Enterprise Agreement 2001 and 
any subsequent agreement. 
The attached sheet provides details of your contract of service. 
Under this contract of employment you will be initially located at Royal Perth Hospital, Wellington Street Campus or 
Shenton Park Campus.  However, as an employee of the Metropolitan Health Services, you may be required to work at 
other sites should the need arise.  Any variation to hours worked will be as per the Hospital Salaried Officers’ Award 
No. 39 of 1968 and the Hospital Salaried Officers’ Metropolitan Health Service Enterprise Agreement 2001. 
Royal Perth Hospital is an accredited organisation that strives to maintain high standards in all areas.  Therefore 
regulations are laid down in order that efficiency and sound practices are sustained.  In each Department/Division there 
are copies of the following documents: 

• RPH Hospital Policies and Procedures Manual 

• Public Sector Code of Ethics 

• Metropolitan Health Service Code of Conduct 
It is your responsibility to ensure that you are familiar with the instructions contained therein and abide by them as part of 
your contract of employment. 
It is a requirement for all staff to carry out all their lawful duties.  If for any reason you are either unable or unwilling to 
perform all of your duties, the performance of some of your duties will not be acceptable.  You will not be paid any salary 
until such time as you perform all of your duties, unless you are otherwise specifically authorised in writing by the 
Director of Surgical Division.  This, of course, does not apply to non-performance of duties whilst on approved leave 
from the workplace. 
Please sign where required to confirm the acceptance of your contract and return the signed documents immediately to 
Human Resource Services. 
We would like to take this opportunity to congratulate you on your appointment to the position, and hope you find your 
role both interesting and enjoyable.” 



91 W.A.I.G.                                       WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                                      243 
 

 
(Exhibit A4 document 14) 

ROYAL PERTH HOSPITAL  
CONTRACT OF SERVICE 

Amendment 
Ref: permcont  
PERSONAL DETAILS  
SURNAME: SCULL 
GIVEN NAMES: Edward 
ADDRESS: [Address] 
TELEPHONE NUMBER: [Telephone number] 
DATE OF BIRTH: 25/08/1944 
SEX: Male 
CONTRACT DETAILS:  
JOB TITLE: Head of Department 
DEPARTMENT: Medical Physics 
COMMENCEMENT DATE: 02/10/2002 
POSITION NO: 103229 
HOURS PER FORTNIGHT: 76 
NUMBER OF DAYS PER FORTNIGHT 10 
COMMENCING SALARY (pa): $126,622 plus $1,892 (Professional Expenses Allowances) 

CONDITIONS OF SERVICE AND SALARY INCREASES ARE ‘AWARD FREE’ BUT TO MIRROR THE 
HOSPITAL SALARIED OFFICERS AWARD No. 39 OF 1968 AND THE HOSPITAL SALARIED OFFICER’S 

(sic) METROPOLITAN HEALTH SERVICE ENTERPRISE AGREEMENT 2001 AND ANY SUBSEQUENT 
AGREEMENT 

(Exhibit A4 document 14) 
41 A memorandum dated 23 December 2002 from Mr Scull to Mr Seeds (formal parts omitted): 

“Please find enclosed a signed copy of the amended contract, dated 9th.December (sic), accepting the offer of appointment 
to the post of Head of Department of Medical Physics, Royal Perth Hospital. 
I also include, for the record, a copy of correspondence recently sent to the Chairman of the Clinical Association 
Executive, accepting their invitation to become a full member of the Clinical Association of Royal Perth Hospital. 
In accepting the appointment as Head of Department, I wish to clarify matters related to the contract which were 
discussed prior to the offer; (sic) 
1. It is my understanding that the conditions of service and salary increases related to the post are “award free” but 

that they mirror (ie, are the same as) as the Hospital Salaried Officers Award No39 of 1968 and the current Hospital 
Salaried Officers (sic) Metropolitan Health Service Enterprise Agreement 2001 and any subsequent agreement. 

2. I understand that by “any subsequent agreement” this will include any further Enterprise Agreements between the 
HSOA and the MHS and any amendments or variations struck within the agreement(s) or outside the agreement(s) 
that relate to the professions represented under the Award, including Medical Physicist, Biomedical Engineer and 
Bioengineer. 

3. I understand that the relativity of the Head of Department post will be maintained by percentage with respect to any 
variations subsequently agreed under 2 above unless otherwise negotiated. 

4. I understand that it will be in my interest to check that the Head of Department post is included in any variations 
that occur as a result of the above. 

5. It was my understanding that the previous Head of Department was eligible to apply to the Clinical Staff Education 
Fund for assistance to attend conferences, seminars etc..  I will assume that this is to continue, unless otherwise 
informed, and I would seek your advice as to who will advise the Fund in this regard. 

6. The previous incumbent of the HOD post made applications for leave through a “consultant staff” application 
authorised by the Director of Clinical Services (DCS).  It is proposed to adopt the normal staff leave application, to 
be authorised by the DCS or the Deputy DCS, which ever is responsible for Surgical Division, unless otherwise 
instructed.” 

(Exhibit A4 document 15) 
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42 A memorandum dated 6 January 2003 from Mr Seeds to Mr Scull (formal parts omitted): 
“Thank you for your memorandum, and the enclosure of your signed copy of your contract accepting the position of Head 
of Department of Medical Physics, Royal Perth Hospital.  Consequentially, I would like to take this opportunity to clarify 
the matters that were discussed prior to the offer, that you have raised in your memorandum in relation to your permanent 
appointment. 
I refer to your memorandum dated, 23 December 2002, and agree with your understanding of points one and two, and 
note that they have been reflected in your appointment letter and contract. 
In response to the point number three, it is important to note that there is no automatic adjustment to salary as a result of 
internal changes in relativities.  Should positions that reports (sic) to yours be reclassified or receive additional 
remuneration, and you are of the view that this has resulted in significant increase in work value for your position then 
you will be free at that time to renegotiate your contract of service with the Hospital.  You will however be entitled to any 
salary increments that are generally applicable to the HSOA MHS Enterprise Agreement. 
In relation to point number four, the Hospital has entered into the system all increases that are due under the current 
HSOA MHS Enterprise Agreement, which will be granted to you.  However, as explained as future Enterprise 
Agreements increases are unknown it was agreed as a ‘salary check’ that you would monitor any increases to ensure that 
they flowed to you. 
In relation to point number five.  You are eligible to apply to the Clinical Staff Education Fund (CSEF) for assistance to 
attend conferences, seminars, etc., this is by virtue of your acceptance as a member of the Clinical Association, a decision 
which was made at the Clinical Association Executive meeting held in October 2002.  Ms Marion Schultz, Administrative 
Assistant will notify Dr Philip Montgomery, who is the Chairman of CSEF. 
For your information, please note that your applications to the CSEF will need to be made on the appropriate forms, and 
each and every application will be judged individually in accordance with CSEF Guidelines, the same as for every other 
consultant staff member.  The forms and more information are available on Servio, under Clinical Services. 
Lastly, in relation to point number 6, a new process is to be implemented.  It has been decided that leave application 
approval process is to be authorised by the Director of the Surgical Division, as this is where the Head of Department 
position functionally reports.  However, the Deputy Director of Clinical Services can authorise the application in the 
absence of the Director of the Surgical Division. 
Should you have any questions in relation to any of the matters clarified in this memorandum, please do not hesitate to 
contact me on [telephone number].” 

(Exhibit A4 document 16) 
43 An email dated 8 January 2003 from Mr Scull to Mr Seeds (formal parts omitted): 

“Steve, 
thanks for your correspondence dated 6th.January re appointment of Head of Department. 
I note your response to point three (your paragraph 3) which seems to have missed the point I was hoping to make.  On 
review, I may not have been clear in my intent. 
I wished to make the point that the position of Head of Department, while being a senior management post is also a 
senior scientific/engineering post within the Department with duties, included in the JDP, which relate to the conduct of 
scientific investigations, research and development. 
Accordingly I would expect that, if there were to be a review of class positions in (or related to) the Department (eg. 
Medical Physicists, Scientists or Engineers), the position of Head of Department would be included in such a review, to 
be considered on merit related to changing work value, etc..  I would not expect the position of HOD to be set aside from 
such a review, if it eventuated, on the basis that the position is purely a management post and is therefore not part of the 
physics/engineering team. 
I trust this makes the point more succinctly and I would value your response.” 

(Exhibit A4 document 17) 
and Mr Seeds email response to Mr Scull’s email on the same date (formal parts omitted): 

“HELLO 
ED 
THANK YOU FOR CLARIFYING THIS MATTER AS I DID MISUNDERSTAND IT. 
IF THERE WERE TO BE A REVIEW OF CLASS POSITIONS IN (OR RELATED TO) THE DEPARTMENT (EG. 
MEDICAL PHYSICISTS, SCIENTISTS OR ENGINEERS) I THINK THAT IT WOULD BE APPROPRIATE TO LOOK AT 
THE HOD POSITIONS IF THE POSITIONS BEING REVIEWED ARE AT THE TOP TIER LEVEL OF THE DEPTS 
ORGANISATION STRUCTURE AS THERE MAY BE SOME IMPACT ON THE HOD POSITION 
SO I DO NOT DISAGREE WITH YOUR SENTIMENTS” 

(Exhibit A4 document 17) 
44 Mr Scull made a summary of matters relevant to his appointment to the Position and generated a document that the Hospital 

retained on Mr Scull’s personal file (Exhibit A3).  Following is that document: 
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“Matters related to appointment of Head of Department of Medical Physics:  Post No 103229 
1. RESUME OF EVENTS 
22/4/02: JDF for the position of Head of Department signed with Classification and Salaries Agreement/Award 

designated “TBA” 
2/5/02: Memo: Fox to Chairman CDF, Dr.McComish re conditions related to appointment to post of Head of 

Department. 
4/5/02: Position advertised with “Salary negotiable up to $107000 pa. plus salary packaging dependant on 

qualifications and experience”.  Classification designated TBA. 
9/5/02: CDF Minute 02/055 re Head of Dept of Medical Physics “A memo was received from Dr.Fox (Head of 

Dept. of Medical Physics) regarding his replacement, Dr.Fox having indicated that he would be resigning 
from the Hospital and seeking CDF’s support for the following; 

• The salary and conditions of service of the appointee be commensurate with those presently 
applying to the post 

• The appointment to be made by the RPH Electoral Committee 

• The appointee to have clinical staff status, but recognising that this is ultimately a decision for the 
Clinical Association 

• The department to remain within the divisional structure of the hospital 
Dr.Towler indicated that continued clinical staff status would be acceptable to the Clinical Association. 
Mr.Crocker noted that the department currently falls within the Surgical Specialties Division and this 
arrangement had been satisfactory 
RESOLVED that the above be supported 
Action:  A/DOCS & Chairman, Clinical Association 

10/5/02: Correspondence: McComish (Chair CDF) to Fox.  Informing that correspondence directed to CDF had 
been “considered by CDF on 9th.May and support was expressed for all the points made in your letter” 

14/6/02: Closing date for applications 
1/6/02: Application submitted 
17/6/02: Acknowledgment of application by Employee Services 
26/6/02: Interview conducted 11.45am - 12.30pm. 

• It was indicated at interview that the panel (Montgomery, Towler, Hinchcliffe & Fox) would make a 
recommendation to the RPH Electoral Committee and that it would be the Committee that would 
determine the appointee in accord with procedure related to clinical staff appointments 

• File note by ERS, 
dated “Post interview: 1.30pm Wed 26th.June 2002 
 - Answer to question re status of post 
 - Assurance given by P.Montgomery that the post would remain a Clinical Staff position, 

equivalent to the current post occupied by Dr. Fox” 
24/7/02: Email: Salary: Morton to Fox Referring to correspondence Morton to Love (dated 8th July 2002) which 

informs that, “Richard (Dr.Fox) recently received a 19.4% increase (new base $126622 + Professional 
Expense Allowance of $1892.  This is clearly more than the HSOA rates are designed to remunerate at 
(Class 4 - $122,419 from 19/7).  It would be recommended that any appointment in this region of 
remuneration be “Award Free”. 

25/7/02: Correspondence vm:kjs:unappint©.  Informing that application had been unsuccessful and that the 
position had been offered to Dr.Lawrence Sim 

2/8/02: Dr.R.A Fox, Resignation effective from 2/8/02.  E.R Scull, A/HOD, effective from Monday 5th.August 
2/8/02: Email: Richard Fox Salary: Morton to Montgomery.  Informing that prior advice had been incorrect and 

that Dr.Fox’s salary was currently at a base rate of $126622, between AMA Level 16 and 17 
2/8/02: Correspondence vm:kjs provapp©.  Informing that due to a change of events the position was 

provisionally offered to ERS, subject to “application for review” 
7/8/02: Correspondence ERS to Montgomery (cc to V.Maben).  Informing that; 

“in accord with correspondence from Human Resource Services, dated 02/08/2002, I have pleasure in 
stating my intent to accept the offer of appointment to the above post. (ie 103229) I understand that the 
final offer will reflect advice given at interview, that the post will remain as a clinical staff appointment 
with contract and conditions equivalent to that of the previous incumbent” 
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9/8/02: Email: Conditions of Service: Fox to Scull.  Informing that the salary of the post “was increased in line 
with medical salaries on each occasion that a revision occurred.  The most recent was from April 2002 
when the salary went to a base of $126622 plus about $1900 professional allowance of about $106k.  This 
represents a point midway between point 16 and 17 on the clinical scale. 

23/8/02: Email: Ed Scull Higher Duties: Donnell to Pelemis Informing that V.Maben had instructed payment to be 
made at a “personal allowance of Level 12.1” 

26/8/02: Correspondence vm (Employee Services) Informing, with respect to “clarify(ing) the remuneration and 
conditions of service to the above position, to which you have been provisionally appointed” that “you 
will receive a permanent allowance to level 12 of the HSOA Award .... ($92921) 

26/3/02: HSOA EBA: Level 12 from 19/7/02: $92921 - $99906 
27/8/02: ERS: First payment of higher duties allowance as A/HOD, indicating that it would be paid at the rate of 

L12.1, not the salary level of the previous incumbent. 
27/8/02: Email: Claim of Breach of recruitment & Selection Standard: Maben to Scull Informing that the claim had 

been referred to the Office of Public Sector Standards Commissioner to appoint an examiner to 
investigate 

3/9/02: Email: HOD Interviews: Pearne-Rowe to Scull Informing that; “At interview Dr Philip Montgomery 
stated that the salary would be that currently paid to Dr. Fox. It was also agreed that it would be fixed to 
an HSOA Award to provide for salary movement over time.  Richard subsequently provided the following 
information: 
My salary is presently (since April 1st) $126,622 per annum plus the Professional Expenses Allowance of 
$1892.  Despite what has been advertised, the CDF have accepted that the replacement should be paid a 
salary commensurate with the salary presently applicable to this post.  In addition, Dr Montgomery has 
suggested (verbally) that he can see no problem with paying this salary. 

2/10/02: Email: Breach Claim: HOD Medical Physics: Maben to Scull Informing that the Breach of Standard 
Claim had been dismissed by the Commissioner and that a permanent contract would be issued 3/10/02 

3/10/02: Email: Reply to queries re Correspondence 26/8: Confirming that; 

• the remuneration offered was in the nature of a personal allowance to L12 

• that the personal allowance was permanent, not subject to review or extension 

• that the substantive classification of the post had not been determined 

• that the personal allowance would entitle to increments in the range to L12.2 

• the date of operation (ie.increment date) would be from the date of dismissal of the appeal (ie. 
2/10/02) 

3/10/02: Correspondence vm:kjs phsoa© Maben to Scull Advising application for the position of Head of 
Department of Medical Physics was successful and offering appointment to Level 10, 2nd year:$81103 
(Permanent Personal allowance to Level 12, 1st.Year HSOA: $92921) Appointment subject to 3month 
probationary period. 

7/10/02: Discussion with Simon Towler: (CSA member on interview panel).  Indicating that appointment of the 
incoming HOD to the Clinical Staff Association was still strongly supported and that a recommendation 
to proceed would be made to the new President, as soon as appointment to the post is confirmed. 

8/10/02: Email: L.Sim to Scull Advising that: “I was offered the position verbally with a salary greater than 
advertised, plus a small allowance to bring it to what Dr. Montgomery explained was the level for the 
present HOD.  Other conditions were that it was “linked” to a point on the medical salary scales to 
maintain relativity (I would have to check my notes for the exact detail).  This correlated well with what 
Richard had told me about his present salary level.  There was some discussion of other conditions (study 
leave etc.) but this was not fully explicated in discussion as it was to be included in the letter of offer.  
(This was on the Wednesday 24th July). 

10/10/02: Email: L.Sim to Scull Advising that: “The position was offered (to him) as HSOA Class 4. ($122419 
current)  The relativity link was described as Level 16 (AMA).  ($123298 current) 

16/10/02: Email: K.Standing (Employee Services) to Scull: Request to sign and return contract of employment. 
21/10/02: Meeting scheduled with G.Palmer (CEO), W.Beresford (Dir.of Clinical Services) and P.Montgomery 

(Dep.Dir.of Clinical Services) to discuss contract and appointment. 
25/10/02: 11am.  Meeting with G.Palmer (CE) and Dr.P.Montgomery (PM) re proposed contract.  Disappointment 

was expressed (ES) regarding the contract as proposed 3/10/02 in that it was not in accord with the 
undertaking given that the post would be commensurate with that of the previous incumbent.  In 
discussion it was indicated that the offer would be reviewed and that; 

• (CE) the contract should be in accord with the expectation that the post was to be a clinical staff 
position, commensurate with that of the previous HOD. 
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• (CE,PM) the contract would be an individual contract for an Award free post 

• (CE,ES,PM) a link with the AMA Award was preferred. 
A copy of these notes, relative to the appointment (to 16/10/02) and expectations were tabled and retained 
by CE, PM for the record. 

29/10/02: Correspondence: Chairman, Clinical Association Executive, Dr.James Flexman - ERS.  Formal invitation 
to become a full member of the Clinical Association of Royal Perth Hospital.  Email to Montgomery & 
CE.  Confirming formal invitation. 

7/11/02 Discussion with P.Montgomery Advising that the delay in providing a revised contract was due to advice 
that the salary and conditions of the post could not be linked to the AMA Award (due to it being a non-
medical post) but that the personal contract to be offered would be for a salary the same as that of the 
previous HOD with a link to HSOA Award for the purpose of CPI and other adjustments applying. 

2. EXPECTATION 
As there has been; 
1. no change to the duties and responsibilities of the position, 
2. no indication in advertising and information relevant to the post, that it would be otherwise and 
3. because of assurances given at interview, to myself and others, 
it is expected that appointment will be to a permanent post with salary and conditions commensurate 
with (ie. equivalent to) the previous incumbent.  It is further expected that; 

• the appointment is to be to a substantive position commensurate with the salary and conditions of 
the post. 

• the post is linked to the AMA Industrial Agreement 2002 as per the previous incumbent, 

• the relativity of the post with respect to other senior scientific, physics engineering posts under the 
HSOA Award is protected within the arrangement. 

• the post will not be subject to a probationary requirement in view of previous service to the 
Hospital and extensive experience, acting in the post. 

• the appointment will be backdated to the date at which the post was vacated and at which the acting 
appointment was assumed OR there is an assurance that the salary paid for the acting period is at 
the level of appointment and back paid accordingly. 

• that the post to which the HOD is responsible is defined in the contract. (preference is that this 
resides with the Director of Clinical Services responsible for the Surgical Division.) 

• that the appointee will accept election to the Clinical Staff Association when offered. 
3. COMPARATIVE RATES (Current 21/10/02) 

• Class 17 AMA Award: April $129033 (Variance + $519) 

• Current remuneration: Dr.R.A.Fox (1/4/02): $126622 + $1892 = $ 128514 

• Class 16 AMA Award: April $123298 (Variance - $5216) 

• Class 4 HSOA Award: July $122419 (Variance - $6095) 

• Offer dated 2/10/02 $92921 (Variance - $35593) 

• Level of Substantive position: Level 10 $81103 (Variance-$47411)” 

(Exhibit A3) 
Applicant’s submissions 

45 The applicant argues that the issue to be determined in this instance is whether Mr Scull is entitled to the relief being claimed 
and this requires an examination of the intent of the parties to the contract at the time the terms and conditions of the contract 
for the Position were being negotiated. 

46 The applicant maintains that before Mr Scull accepted the Position negotiations had reached a point where the offer was 
specific enough and all terms were clear enough for him to accept the offer and bind him and the respondent to the terms and 
conditions of the contract.  Given Mr Scull’s summary of the pre-contractual discussions between the parties confirmed that: 
“the relativity of the post with respect to other senior scientific, physics and engineering post under the HSOA Award is 
protected within the arrangement” were not rebutted by the respondent at the time Mr Scull accepted the Position, these words 
must form part of Mr Scull’s contract of employment with the respondent. 

47 The applicant submits that the test for determining the intention of the parties to a contract of employment were described by 
Tracey J in the matter of Carr v Blade Repairs Australia Pty Ltd (no 2) [2010] FCA 688 (2 July 2010) (“Carr”) at 42 to 59.  At 
42 of Carr the learned judge wrote: 
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“"The necessary foundation for the creation of contractual rights and obligations is the agreement of the parties": Codelfa 
Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 401 (per Brennan J).  An objective test is to 
be applied in determining the terms on which the parties have agreed.  In Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd 
[2004] HCA 52; (2004) 219 CLR 165 at 179 the High Court said: 

"It is not the subjective beliefs or understandings of the parties about their rights and liabilities that govern their 
contractual relations.  What matters is what each party by words and conduct would have led a reasonable person 
in the position of the other party to believe.  References to the common intention of the parties to a contract are to 
be understood as referring to what a reasonable person would understand by the language in which the parties 
have expressed their agreement.  The meaning of the terms of a contractual document is to be determined by what 
a reasonable person would have understood them to mean.  That, normally, requires consideration not only of the 
text, but also of the surrounding circumstances known to the parties, and the purpose and object of the 
transaction."” 

and at 48 Tracey J stated: 
“In accordance with the objective theory of contract expounded in Toll, a provision such as clause 2 in an agreement 
proffered by an employer must be construed having regard to what the hypothetical, reasonable employee, to whom the 
contract was presented would have understood clause 2 to mean.  In particular, what would that employee have 
understood the “contract of supply” to be? …” 

48 The applicant maintains that this is authority for the proposition that Mr Scull as a “hypothetical, reasonable employee” would 
have understood that the words “the relativity of the post with respect to other senior scientific, physics and engineering posts 
under the HSOA Award is protected within the arrangement” are not illusory or vague and are clear and unambiguous and 
formed part of the contract at the time Mr Scull accepted the Position. 

49 The applicant submits that it is not necessary to have all details of offer and acceptance negotiations in one document: Marist 
Brothers Community Incorporated v Shire of Harvey (1994) 14 WAR 69 at 74-75; Nationwide Produce (Holdings) Pty Ltd (in 
liq) v Linknarf Ltd (in liq) [2005] FCAFC 129 at [41] - [43], quoted with approval by Sweeney DCJ in Dreamboat Sales, 
Brokerage & Charters Ply Ltd -v- Anthony & Sons Pty Ltd [2009] WADC 132 (28 August 2009). 

50 The applicant argues that the parties knew the HPR or a HPR type review was imminent when Mr Scull was appointed to the 
Position and was well understood as evinced by the correspondence between the parties at the time that Mr Scull accepted the 
Position.  The applicant also submits that Mr Scull as a “reasonable employee” would have believed that the relativity of the 
Position with respect to other senior scientific, physics and engineering posts under the Award was protected and therefore 
formed part of his contract with the respondent and there was nothing in the words or conduct of the respondent to give 
Mr Scull cause to believe otherwise (see City of Wanneroo v Holmes (1987) 30 IR 362 per French J at 378 and BHP Billiton 
Iron Ore Ply Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western 
Australian Branch) [2006] WASCA 124 per Pullin J at [19] - [23]). 

51 The applicant submits that Mr Scull accepted his appointment on 23 December 2002 to the Position based on the amended 
contract issued to him 9 December 2002 and on the clear understanding that the conditions of service and salary increases 
related to the Position were award free but mirrored or were the same as the Award and the relativity of the Position would be 
maintained by percentage with respect to any variations subsequently agreed unless otherwise negotiated. 

52 The applicant claims that the Hospital had an agreement with Mr Scull that if a review of positions in the Department for 
example, Medical Physicists, Scientists or Engineers took place the Position would be reviewed if these positions impacted on 
the work required of the Position.  Mr Scull understood that there would be no automatic adjustment to the salary of the 
Position arising from internal changes in relativity brought about by the individual reclassification of professional posts within 
the Department however there would be grounds for him to apply for an adjustment that would maintain the existing relativity 
if there was a review of professional positions such as that conducted under the HPR. 

53 The applicant submits that as a consequence of the contractual negotiations between the parties prior to Mr Scull accepting the 
Position, the parties clearly intended that the outcome of the HPR conducted under the Award would be applicable to the rate 
of pay of the Position and the applicant argues that the difference between the salary applying to the Position and other senior 
professional positions within the Department at the time of appointment in 2002, including those on Level 11, was a 
recognition by the Hospital of the relative work value of these positions to the Position. 

54 When Mr Scull asked the Hospital to increase his salary consistent with the outcome of the HPR being applied to senior 
professionals in the Department and he sought a percentage salary increase to reflect the average level of salary increase that 
applied for a number of callings in the Department he was advised that under his contract of service he was only entitled to 
general salary movements and as such, both the percentage salary adjustment claimed and any consideration in respect of the 
HPR was refused.  Mr Scull then sought reconsideration of this advice on the grounds that the decision in respect of the HPR 
arose from the 2001 Agreement and resulted in an amendment to the Award and his contract of service mirrored the Award 
and therefore did not explicitly exclude consideration of the HPR.  The applicant maintains that this request was consistent 
with other percentage adjustments of salary made in accordance with the Award and his contract of service.  The applicant 
argues that the respondent’s refusal to consider the Position in respect of the HPR was inconsistent with its attitude to other 
specified callings and to the like position of Head of Medical Technology and Physics at Sir Charles Gairdner Hospital.  The 
applicant also submits that in view of advice Mr Scull received from the respondent and as the HPR was applied to senior 
specified calling positions in the Department and to the Head of Medical Technology and Physics at Sir Charles Gairdner 
Hospital, it was reasonable for Mr Scull to expect that the outcome of the HPR would be applied to the Position. 
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55 The applicant submits that to deny Mr Scull the benefit of the effects of the HPR in conjunction with increases flowing from 
salary increments that are generally applicable to the relevant industrial agreement is harsh, unjust and unreasonable.  Despite 
the respondent agreeing that the Position occupied by Mr Scull should be reclassified as a result of the HPR the respondent has 
refused to apply any salary increase to the Position in respect of work value increases of the Position even though the applicant 
was advised on 12 May 2009 that under a review of the value of the work of the Position occupied by Mr Scull the employer 
had determined that the classification of the Position was regarded as a Level 11 position at the time of the appointment of 
Mr Scull to the Position in 2002 and the current classification level, based on work value increases applied to the HPR, was 
Level 12, effective from 3 August 2003.  By the respondent refusing to apply any salary increase to the Position occupied by 
Mr Scull in respect of the HPR this has reduced the pre-existing relativity of his position by 23 per cent to the current level of 
29 per cent and the applicant argues that this is fundamentally unfair and should be corrected.  By not recognising Mr Scull’s 
claim in respect of the HPR this has resulted in a net overall reduction of the value of Mr Scull’s position which was a value 
established by the Hospital under the contract applying to the Position and was fundamental to Mr Scull accepting appointment 
to the Position. 

56 The applicant argues that the contract of service provided to Mr Scull by Mr Seeds on 9 December 2002 was not a document 
setting out the terms and conditions of that contract and the applicant submits that the terms and conditions of Mr Scull’s 
employment could not be limited to that which is provided for in the Award, the 2001 Agreement or any subsequent 
agreement.  The terms and conditions of the contract of employment, as claimed by Mr Scull, also include those issues agreed 
by the respondent with Mr Scull in the parties pre-contractual negotiations as confirmed in Mr Scull’s summary of matters 
relevant to his appointment to the Position and his memorandum dated 23 December 2002 (see Exhibits A3 and Exhibit A4 
document 15). 

57 The applicant submits that it is unconscionable for the respondent to deny it has a contractual obligation to Mr Scull to 
maintain the relativity of the Position with respect to other senior scientific, physics and engineering positions given the 
content of Mr Seeds’ memorandum dated 6 January 2003, Mr Scull’s email in reply to Mr Seeds dated 8 January 2003 at 10.15 
am and Mr Seeds’ email in reply to Mr Scull dated 8 January 2003 at 10.40 am. 

58 In addition to the orders being sought in the schedule of the Memorandum of matters referred for hearing and determination, 
the applicant is seeking orders estopping the respondent from denying it has a contractual obligation to Mr Scull in the terms as 
claimed.  The applicant submits that at the time Mr Scull accepted the Position there was a pre-existing legal relationship with 
respect to undertakings exchanged between the parties at his interview for the Position and through subsequent 
communications and this pre-existing legal relationship was included in the resume of events authored by Mr Scull and given 
to the respondent prior to his acceptance of the Position.  This was a representation agreed to at Mr Scull’s interview for the 
Position and subsequently recorded by Mr Scull and circulated to all personnel involved in the selection for the Position.  In 
the circumstances the applicant argues that the respondent is estopped from contradicting the assurance given by Mr Seeds to 
Mr Scull in the course of memorandum and email correspondence between 23 December 2002 and 8 January 2003. 

59 The applicant argues that the resume of events drawn up by Mr Scull and the memorandum from Mr Scull to Ms Seeds dated 
23 December 2002 are promissory pre-contractual negotiations between the parties in respect of the appointment of Mr Scull 
to the Position.  The applicant argues that the respondent induced Mr Scull to accept his contract for the Position by not 
expressly refuting the implied term of the contract that the relativity of Mr Scull’s position with respect to other senior 
positions would be maintained.  The applicant argues that the respondent had ample opportunity to correct Mr Scull’s 
understanding of the terms and conditions of his contract of employment but failed to do so even though Mr Scull went to 
some lengths to confirm the terms and conditions of the offer of employment made to him prior to accepting the Position.  In 
the face of any specific rebuttal or actions such as reconvening the selection panel or Mr Scull being invited to discuss such 
matters with the chair of the selection panel, Mr Scull was therefore entitled to conclude that the specific issue of the relativity 
of the Position with respect to other senior scientific, physics and engineering positions under the Award formed part of his 
contract of employment with the respondent.  As Mr Scull relied on the assurances and words of Mr Seeds and others when 
accepting the Position and given the lengths Mr Scull went to and the recognition of those lengths by Mr Seeds it is not 
plausible that the respondent did not know that Mr Scull relied on the assurances of the respondent and in particular the 
assurances of Mr Seeds. 
Respondent’s submissions 

60 The respondent argues that the employment relationship between Mr Scull and the respondent is governed by the terms of a 
contract of service and apart from these terms there is no obligation on the respondent to remunerate Mr Scull above the 
current salary applicable to his position. 

61 The respondent maintains that the test of whether a document imposes contractual obligations is the intention of the parties, 
based on whether a reasonable person would conclude that the person making the promise intended to be contractually bound 
by it and it is not the subjective beliefs or understandings of the parties about their rights and liabilities that govern contractual 
relations.  What matters is what each party by words and conduct would have led a reasonable person in the position of the 
other party to believe and that normally requires consideration not only of the text of the contract, but also the surrounding 
circumstances known to the parties, and the purpose and object of the transaction (see Toll (FGCT) Pty Ltd v Alphapharm Pty 
Ltd [2004] 219 CLR 165 at 179). 

62 The respondent submits that in construing the contract between Mr Scull and the respondent, primary regard must be had to the 
text of the contract itself.  In Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45 at 70 
Kirby J stated as follows: 

“Where parties reduce their agreement to writing, the orthodox approach to contractual construction obliges the decision-
maker to address attention primarily to the document in which the rights of the parties are stated … The starting point  
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must be the contract.  Only later, if need be, may the decision-maker have resort to contextual materials and 
supplementary or extrinsic evidence in elaboration of the written text … The text may be unarguably clear.  In such a 
case, it will not be necessary, or ordinarily permissible, for the decision-maker to go beyond the written language from 
which the legal answer to the question in issue is to be found.  If the text is so clear, that will normally be the end of the 
matter.” 

63 The respondent argues that it is under no obligation to increase Mr Scull’s salary in order to maintain the relativity of the 
Position compared to other health professional positions and thus the applicant has failed to demonstrate that the respondent 
has breached the terms of his contract with the respondent.  The contract of service provided by the respondent on 9 December 
2002, subsequently signed by Mr Scull, provides that salary increases for the Position are to “mirror the Hospital Salaried 
Officers’ Award No. 39 of 1968 and the Hospital Salaried Officers Metropolitan Health Service Enterprise Agreement 2001 
and any subsequent agreement” and the respondent argues that the ordinary meaning of this provision of the contract should be 
applied.  The term “salary increases” refers to the percentage increases in salary rates as prescribed under the Award and 2001 
Agreement and any subsequent agreement and the terms of the contract of service do not provide that the relativity of 
Mr Scull’s salary will be maintained with respect to any other position.  The respondent submits that the HPR did not result in 
any increases to the salary rates prescribed under the Award or the 2001 Agreement and the purpose of this review was to 
adjust wages pursuant to work value changes, and this was reflected in the Award by reference to classification structure, 
reclassification and service increments (see Hospital Salaried Officers Association of Western Australia (Union of Workers) v 
Hon Minister for Health and Others [2006] 86 WAIG 279 at [7]).  This review therefore provided a framework for the 
reclassification of individual positions based on demonstrated increases in work value. 

64 The respondent submits that the terms of Mr Scull’s contract also include the content of the communications between 
Mr Seeds and Mr Scull which took place between 23 December 2002 and 8 January 2003 and these communications must be 
interpreted in context and from the viewpoint of a reasonable person in the position of the other party.  The respondent argues 
that any expectation by Mr Scull that the relativity of his salary compared to other health professional positions would be 
maintained was corrected and contradicted by Mr Seeds in his memorandum of 6 January 2003 as paragraphs 3 and 4 of this 
memorandum explain the agreed position in relation to the salary increases to which Mr Scull was entitled under his contract 
of service.  The respondent argues that viewed from the perspective of a reasonable person standing in the shoes of Mr Scull, 
the meaning of these paragraphs is clear and unambiguous.  The third paragraph of Mr Seeds’ memorandum expressly states 
that there would be no automatic adjustment to salary as a result of internal changes in relativities and Mr Scull was only 
entitled to the salary increases generally applicable to the 2001 Agreement.  In light of the exchange between Mr Seeds and 
Mr Scull pertaining to relativity, it is clear that it was not a term of the contract between Mr Scull and the respondent that the 
relativity of Mr Scull’s salary to other employees would be maintained. 

65 The respondent maintains that a written contract generally supersedes or overrides any prior representations and agreements 
not incorporated into the contract.  In Inglis v John Buttery & Co (1878) 3 AC 552 at 577 Lord Blackburn, quoted by Isaacs J 
in Gordon v Macgregor (1909) 8 CLR 316, stated as follows: 

“Where parties agree to embody, and do actually embody, their contract in a formal written deed, then in determining 
what the contract really was and really meant, a Court must look to the formal deed and to that deed alone.  That is only 
carrying out the will of the parties.  The only meaning of adjusting a formal contract is, that the formal contract shall 
supersede all loose and preliminary negotiations—that there shall be no room for misunderstandings which may often 
arise, and which do constantly arise, in the course of long, and it may be desultory conversations, or in the course of 
correspondence or negotiations during which the parties are often widely at issue as to what they will insist on and what 
they will concede.” 

66 The respondent also submits that pre-contractual representations can only become binding terms of a contract if they are 
promissory in nature (see JJ Savage & Sons Pty Ltd v Blakney [1970] 119 CLR 435 at 442) and the question of whether a pre-
contractual statement was intended to be promissory in effect, or merely representational, is to be determined by reference to 
the intention of the parties, ascertained objectively from the totality of the evidence (see Hospital Products Ltd v United States 
Surgical Corporation [1984] 156 CLR 41 at 61 per Gibbs CJ).  The respondent claims that there is no evidence to suggest that 
any pre-contractual representations were made with respect to maintaining the relativity of Mr Scull’s salary and furthermore 
there was no evidence that any such representations in the course of negotiations between the respondent and Mr Scull were 
intended to be promissory in nature.  Any pre-contractual statements were superseded and overridden by the written terms of 
the contract subsequently agreed to by the respondent and Mr Scull. 

67 The respondent argues that the subjective expectations and intentions of Mr Scull reflected in his resume of events as contained 
in Exhibit A3 are irrelevant when determining the terms and conditions of the contract and this document should be accorded 
little weight (see Codelfa Construction Pty Ltd v State Rail Authority of NSW [1982] 149 CLR 337 at 352 per Mason J). 

68 The respondent maintains that the doctrine of estoppel does not apply in this instance as claimed by the applicant.  The 
respondent submits that as a general principle there are three requisite elements of estoppel: 

• the party claiming the estoppel must have adopted an assumption as the basis of an act or omission; 

• the claimant, upon the basis of the assumption must have so acted or abstained from acting that a detriment will 
be suffered if the person against whom the estoppel is asserted is afterwards allowed to set up rights inconsistent 
with it; and 

• the party against whom the estoppel is alleged must have played such a part in the adoption of, or persistence in, 
the assumption that freedom to act otherwise than in a manner consistent with it would be unfair or unjust. 
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(see The Laws of Australia [35.6.630]; Commonwealth v Verwayen [1990] 170 CLR 394 per Mason CJ at 413; Deane J at 
444).  The respondent submits that if the basis for an estoppel argument is a promissory statement or representation, then it 
must be reasonably clear and unambiguous (see Legione v Hateley [1983] 152 CLR 406 at 435 - 436 per Mason and Deane JJ).  
As the failure to fulfill a promise does not of itself amount to unconscionable conduct, mere reliance on an executory promise 
to do something, resulting in the promisee changing his position or suffering detriment, does not bring promissory estoppel 
into play and something more would be required (see Waltons Stores (Interstate) Ltd v Maher [1988] 164 CLR 387 at 406 per 
Mason CJ and Wilson J).  In the present case, even if there was evidence of a promise by the respondent that the relativity of 
Mr Scull’s salary would be maintained, any reliance on such a promise by Mr Scull is unreasonable given the subsequent 
memorandum of Mr Seeds dated 6 January 2003.  Furthermore, in the light of the clarification in Mr Seeds’ memorandum, 
there is no basis upon which the respondent can be said to have induced Mr Scull to believe that the relativity of his salary 
would be maintained and the applicant’s claim should therefore be dismissed. 
Findings and conclusions 
Credibility 

69 I listened carefully to the evidence given by Mr Scull, Mr Seeds and Mr Ross and closely observed each witness.  In my view 
they all gave their evidence in a direct and honest manner and I find that their evidence was given to the best of their 
recollection.  I therefore accept the evidence they gave. 

70 The applicant is seeking the following orders: 
“(a) THAT the recognised value of the position of Head of the Department of Medical Engineering & Physics at 

Royal Perth Hospital (Post number: 103229) be restored to and maintained at its value in the Hospital Salaried 
Officers Metropolitan Health Services Enterprise Agreement 2001 and peer professions at the time Mr Scull 
accepted appointment to the position. 

(b) THAT salary levels foreshadowed in Column 3, (headed “(3) Salary claimed”) of the Table included on page 2 
of the report “Head of Department Medical Physics Royal Perth Hospital – Review of Remuneration” Ref 
RSD8800 dated 2 September 2009, be implemented as being those applicable to the position of Head of the 
Department of Medical Engineering & Physics at Royal Perth Hospital (Post number: 103229).” 

71 The issue in dispute between the parties relates to whether Mr Scull’s contract of employment with the respondent provides 
that Mr Scull’s salary, which has been increased in line with general wage increases given to employees covered by the Award 
and relevant industrial agreements since he commenced in the Position, should also be increased by an average of the 
percentage of pay increases awarded to senior staff in the Department that Mr Scull is in charge of as a result of the HPR in 
order to retain the relativity of the Position to other peer professions. 

72 It is for the Commission to determine the terms of the contract of employment and to ascertain whether the claim constitutes a 
benefit which has been denied under the contract of employment, having regard to the obligations on the Commission to act 
according to equity, good conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; 
Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

73 A contractual agreement between parties is to be interpreted using the ordinary words of the contract unless there is ambiguity.  
In Noel Edward Knight v Alinta Gas Ltd  (2002) 82 WAIG 2392 at 2397 55 His Honour, Sharkey P stated the following: 

“Somewhat axiomatically, there is no scope for interpreting a contract unless there is ambiguity or the words in issue are 
otherwise susceptible to more than one meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit) 
at page 352 per Mason J and see also Rankin v Scott Fell and Co (op cit)). 
There are no strict rules of law governing the interpretation of contracts apart from the relevant rules of evidence.  The 
plain, ordinary or natural meaning of the words used by the parties to express a term will prevail unless the context 
warrants otherwise.  However, the process of construction of a contractual provision means more than merely assigning to 
the words of a written instrument their plain and ordinary meaning (see Codelfa Construction Pty Ltd v State Rail 
Authority (NSW) (op cit) at page 348 per Mason J).  The parties’ apparent or objective intentions, as evidenced by the 
context in which they contracted, control the process of interpretation, an issue which the court necessarily approaches 
objectively (see The Life Insurance Co. of Australia Ltd v Phillips [1925] 36 CLR 60).” 

74 I find that the terms of Mr Scull’s contract with the respondent are contained in Mr Scull’s letter of appointment dated 
9 December 2002 and the contract signed by Mr Scull on or about 23 December 2002 (“the Contract”).  I also find that the 
clarification about a number of issues referred to in the memoranda and emails exchanged between Mr Seeds and Mr Scull 
between 23 December 2002 through to 8 January 2003 about terms and conditions of employment for the Position form part of 
Mr Scull’s contract of employment with the respondent as I find that these memoranda and emails arose as a result of the 
Contract being unclear and silent on a number of conditions relevant to Mr Scull’s appointment to the Position that Mr Scull 
had discussed and reached agreement with the respondent prior to accepting appointment to the Position (see Exhibit A4 
documents 14, 15, 16 and 17). 

75 As I accept the evidence given by Mr Scull and as there was no evidence given in the proceedings to the contrary I find that 
during discussions between Mr Scull and the respondent prior to the final contract and letter of appointment being given to 
Mr Scull the respondent and Mr Scull reached an agreement that the salary, status and other entitlements associated with the 
Position would equate to the conditions of employment of the incumbent in the Position whose contract was linked to a 
classification under the AMA award.  I also accept Mr Scull’s evidence and I find that as part of these discussions Mr Scull 
reached an agreement with the respondent that the retention of the status of the Position included the relativity of the salary of 
the Position with respect to other senior positions within the Department being retained if work value reviews of these senior  
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positions resulted in salary increases.  I find that it was in line with this agreement and it was within this context that Mr Scull 
clarified this issue, along with other matters not relevant to this application, subsequent to receiving the Contract from 
Mr Seeds on or about 20 December 2002. 

76 Mr Scull stated the following in his memorandum dated 23 December 2002 to Mr Seeds with respect to the retention of the 
status of the Position to other senior positions within the Department: 

“2. I understand that by “any subsequent agreement’ this will include any further Enterprise Agreements between the 
HSOA and the MHS and any amendments or variations struck with the agreement(s) or outside the agreement(s) 
that relate to the professions represented under the Award, including Medical Physicist, Biomedical Engineer and 
Bioengineer. 

3. I understand that the relativity of the Head of Department post will be maintained by percentage with respect to any 
variations subsequently agreed under 2 above unless otherwise negotiated.” 

(Extract from Exhibit A4 document 15) 
77 Mr Seeds responded to Mr Scull with respect to this issue on 6 January 2003 as follows: 

“… there is no automatic adjustment to salary as a result of internal changes in relativities.  Should positions that reports 
(sic) to yours be reclassified or receive additional remuneration, and you are of the view that this has resulted in 
significant increase (sic) in work value for your position then you will be free at that time to renegotiate your contract of 
service with the Hospital.  You will however be entitled to any salary increments that are generally applicable to the 
HSOA MHS Enterprise Agreement.” 

(Extract Exhibit A4 document 16) 
78 Mr Scull responded to Mr Seeds on 8 January 2003 noting his response and he stated the following: 

“I wished to make the point that the position of Head of Department, while being a senior management post is also a 
senior scientific/engineering post within the Department with duties, included in the JDF, which relate to the conduct of 
scientific investigations, research and development. 
Accordingly I would expect that, if there were to be a review of class positions in (or related to) the Department (eg. 
Medical Physicists, Scientists or Engineers), the position of Head of Department would be included in such a review, to 
be considered on merit related to changing work value, etc.” 

(Extract from Exhibit A4 document 17) 
79 Mr Seeds responded to Mr Scull with an email on 8 January 2003 as follows: 

“THANK YOU FOR CLARIFYING THIS MATTER AS I DID MISUNDERSTAND IT. 
IF THERE WERE TO BE A REVIEW OF CLASS POSITIONS IN (OR RELATED TO) THE DEPARTMENT (EG. 
MEDICAL PHYSICISTS, SCIENTISTS OR ENGINEERS) I THINK THAT IT WOULD BE APPROPRIATE TO LOOK AT 
THE HOD POSITIONS IF THE POSITIONS BEING REVIEWED ARE AT THE TOP TIER LEVEL OF THE DEPTS 
ORGANISATION STRUCTURE AS THERE MAY BE SOME IMPACT ON THE HOD POSITION 
SO I DO NOT DISAGREE WITH YOUR SENTIMENTS” 

(Extract from Exhibit A4 document 17) 
80 Given the above exchange, I find that after Mr Scull raised this issue with Mr Seeds, he confirmed that it was open for 

Mr Scull to negotiate an increase to the salary of the Position if work value increases to senior positions within the Department 
impacted on the work undertaken by the Head of the Department, that is the Position.  I find that Mr Scull accepted this 
arrangement as it was in accord with the agreement he reached with the respondent prior to accepting appointment to the 
Position with respect to the retention of the status of the Position. 

81 I note that in Mr Scull’s summary of matters relevant to his appointment to the Position the agreement between Mr Scull and 
the respondent that the relativity of the Position to other senior positions within the Department, that is the status of the 
Position, would be retained at the existing level is referred to (see Exhibit A3).  In my view this adds weight to Mr Scull’s 
claim that he had an agreement with the respondent to this effect. 

82 It was not in dispute and I find that this summary was submitted to the respondent in early November 2002 prior to Mr Scull’s 
acceptance of the final offer of appointment to the Position and the respondent retained a copy of this summary on Mr Scull’s 
personnel file.  I find that this document specifies Mr Scull’s understanding about what he had agreed with the respondent with 
respect to the terms and conditions of his appointment to the Position and it reflects what Mr Scull understood were 
undertakings given to him by the respondent.  Whilst I am of the view that this document does not form part of Mr Scull’s 
contract of employment with the respondent I do not categorise this summary as being pre-contractual negotiations between 
Mr Scull and the respondent which should be disregarded as I find that this summary contains what was clarified and agreed 
between the parties prior to Mr Scull accepting appointment to the Position.  Furthermore, these understandings about what 
was agreed between the parties including the salary of the Position equating to the level of the incumbent in the Position were 
ultimately reflected in the Contract except for the Position’s salary being linked to the AMA award however Mr Scull’s 
summary explains why this did not occur. 

83 This summary, completed prior to Mr Scull’s acceptance of the final offer of appointment to the Position, contains the 
following entries which are relevant to the issue of the retention of the status and thus the relativity of the Position to other 
senior positions within the Department: 
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“26/6/02: Interview conducted 11.45am - 12.30pm. 

• It was indicated at interview that the panel (Montgomery, Towler, Hinchcliffe & Fox) would make a 
recommendation to the RPH Electoral Committee and that it would be the Committee that would 
determine the appointee in accord with procedure related to clinical staff appointments 

• File note by ERS, 
dated “Post interview: 1.30pm Wed 26th.June 2002 
- Answer to question re status of post 
- Assurance given by P.Montgomery that the post would remain a Clinical Staff position, equivalent 

to the current post occupied by Dr. Fox” [my emphasis] 
… 
7/8/02: Correspondence ERS to Montgomery (cc to V.Maben).  Informing that; 

“in accord with correspondence from Human Resource Services, dated 02/08/2002, I have pleasure in 
stating my intent to accept the offer of appointment to the above post. (ie 103229) I understand that the 
final offer will reflect advice given at interview, that the post will remain as a clinical staff appointment 
with contract and conditions equivalent to that of the previous incumbent” [my emphasis] 

… 
3/9/02: Email: HOD Interviews: Pearne-Rowe to Scull Informing that; “At interview Dr Philip Montgomery 

stated that the salary would be that currently paid to Dr. Fox. It was also agreed that it would be fixed to 
an HSOA Award to provide for salary movement over time.  Richard subsequently provided the following 
information: 
My salary is presently (since April 1st) $126,622 per annum plus the Professional Expenses Allowance of 
$1892.  Despite what has been advertised, the CDF have accepted that the replacement should be paid a 
salary commensurate with the salary presently applicable to this post. [my emphasis] In addition, 
Dr Montgomery has suggested (verbally) that he can see no problem with paying this salary. 

… 
3/10/02: Email: Reply to queries re Correspondence 26/8: Confirming that; 

• the remuneration offered was in the nature of a personal allowance to L12 

• that the personal allowance was permanent, not subject to review or extension 

• that the substantive classification of the post had not been determined 

• that the personal allowance would entitle to increments in the range to L12.2 

• the date of operation (ie.increment date) would be from the date of dismissal of the appeal (ie. 
2/10/02) 

… 
8/10/02: Email: L.Sim to Scull Advising that: “I was offered the position verbally with a salary greater than 

advertised, plus a small allowance to bring it to what Dr. Montgomery explained was the level for the 
present HOD.  Other conditions were that it was “linked” to a point on the medical salary scales to 
maintain relativity [my emphasis] (I would have to check my notes for the exact detail).  This correlated 
well with what Richard had told me about his present salary level.  There was some discussion of other 
conditions (study leave etc.) but this was not fully explicated in discussion as it was to be included in the 
letter of offer.  (This was on the Wednesday 24th July). 

… 
25/10/02: 11am.  Meeting with G.Palmer (CE) and Dr.P.Montgomery (PM) re proposed contract.  Disappointment 

was expressed (ES) regarding the contract as proposed 3/10/02 in that it was not in accord with the 
undertaking given that the post would be commensurate with that of the previous incumbent.  In 
discussion it was indicated that the offer would be reviewed and that; 

• (CE) the contract should be in accord with the expectation that the post was to be a clinical staff 
position, commensurate with that of the previous HOD. [my emphasis] 

• (CE,PM) the contract would be an individual contract for an Award free post 

• (CE,ES,PM) a link with the AMA Award was preferred. 
A copy of these notes, relative to the appointment (to 16/10/02) and expectations were tabled and retained 
by CE, PM for the record. 

… 
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7/11/02 Discussion with P.Montgomery  Advising that the delay in providing a revised contract was due to advice 
that the salary and conditions of the post could not be linked to the AMA Award (due to it being a non-
medical post) but that the personal contract to be offered would be for a salary the same as that of the 
previous HOD with a link to HSOA Award for the purpose of CPI and other adjustments applying. [my 
emphasis] 

2. EXPECTATION 
As there has been; 
1. no change to the duties and responsibilities of the position, 
2. no indication in advertising and information relevant to the post, that it would be otherwise and 
3. because of assurances given at interview, to myself and others, [my emphasis] 
it is expected that appointment will be to a permanent post with salary and conditions commensurate 
with (ie. equivalent to) the previous incumbent.  It is further expected that; 

• the appointment is to be to a substantive position commensurate with the salary and conditions of 
the post. 

• the post is linked to the AMA Industrial Agreement 2002 as per the previous incumbent, 

• the relativity of the post with respect to other senior scientific, physics engineering posts under the 
HSOA Award is protected within the arrangement. 

• the post will not be subject to a probationary requirement in view of previous service to the 
Hospital and extensive experience, acting in the post. 

• the appointment will be backdated to the date at which the post was vacated and at which the acting 
appointment was assumed OR there is an assurance that the salary paid for the acting period is at 
the level of appointment and back paid accordingly. 

• that the post to which the HOD is responsible is defined in the contract. (preference is that this 
resides with the Director of Clinical Services responsible for the Surgical Division.) 

• that the appointee will accept election to the Clinical Staff Association when offered.” 
(Extracts from Exhibit A3) 

84 I find that the inclusion of the words that conditions of service and salary increases of the Position would mirror the Award and 
the relevant agreement in the Contract also reinforced Mr Scull’s understanding that he had an agreement with the respondent 
that the relativity of any salary increases of senior positions to the Position by way of work value increases would be retained 
when he signed the Contract.  Furthermore, this understanding is reflected in Mr Scull’s correspondence to Dr Montgomery 
dated 24 July 2006, whereby Mr Scull requested an increase to his salary to ‘mirror’ the average effect of the implementation 
of the HPR to positions within the Department.  This understanding was also in accord with evidence given by Mr Scull at the 
hearing about the terms and conditions of the Position mirroring the Award. 

85 It was not in dispute and I find that after Mr Scull was appointed to the Position, a review of the work value of health 
professionals in ‘specified callings’ (the HPR) under the Award took place and as a result of this review, significant work value 
increases were identified by the parties which resulted in the reclassification of a number of positions in the Award which 
eventuated in significant wage increase for these positions.  The schedule attached to this application lodged in the 
Commission on 23 September 2008 provides the following information about the outcome of the HPR for some of the senior 
positions in the Department which are covered by the Award.  This schedule states in part as follows: 

“6. As a result of the Review, all first row senior positions that report directly to the Position were reclassified at 
least one level upwards.  These included 

∗ Position 103234: Principal Bioengineer.  Level 10 to Level 11; 

∗ Position 103201: Principal Clinical Engineer.  Level 9 to Level 11; 

∗ Position 103184: Principal Physicist.   Level 10 to Level 11; 

∗ Position 103231: Physicist in Charge.   Level 8 to Level 9. 
7. Further, all second row senior professional positions in medical physics and bioengineering in the Department 

(17 positions in all) were reclassified one level upwards as an outcome of the Review. 
8. Further, the position of Head of Department of Medical Technology and Physics at Sir Charles Gairdner 

Hospital was reclassified one level upwards as an outcome of the Review.  This post being the most appropriate 
comparator to the Position.” 

86 It was also not in dispute and I find that after the work value of the Position occupied by Mr Scull was not reviewed as part of 
the HPR process, Mr Scull asked the respondent to adjust the relativity of his salary with respect to other senior positions 
within the Department in consideration of the outcome of the HPR on 24 November 2005.  I find that Mr Scull made this 
request in line with what he understood to be an agreement he had with the respondent under his contract of employment with 
the respondent that the status of the Position, that is the relativity of the salary attached to the Position, would be retained with 
respect to senior positions within the Department, however, after consideration of this claim, Dr Montgomery wrote to 
Mr Scull saying that he was unable to “accede to you (sic) request to increase your remuneration as a result of the recent 
Health Professional Review” on 2 October 2007. 
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87 After this application was lodged in the Commission on 23 September 2008 the respondent arranged for a review of the work 
value of the Position to be undertaken, as it was award free and not linked to any classification in the Award.  After a 
classification review report was completed in March 2009 the respondent determined that the classification of the Position was 
at Level 11 when Mr Scull was appointed to the Position and based on work value increases to the Position, the Position should 
now be classified as a Level 12 position (see Mr Pepper’s classification review report attachment SS13 to Exhibit R1).  
However, notwithstanding the outcome of this review that the work value of the Position had increased since Mr Scull was 
appointed to the Position from a Level 11 to a Level 12 position the respondent determined that as Mr Scull’s remuneration 
was higher than that of a Level 12 employee under the relevant industrial agreement, Mr Scull’s claim for an increase to his 
salary was rejected.  In the event Mr Scull does not rely on this increased work value quantum being applied to the Position in 
satisfaction of this application as this was not the agreement he had reached with the respondent with respect to retaining the 
status of the Position. 

88 I note that a substantial amount of correspondence generated since November 2005 by Mr Scull and the applicant on his 
behalf, subsequent to the HPR review, supports Mr Scull’s claim that he had an agreement with the respondent that the 
relativity of the salary of the Position would be retained with respect to the salary paid to senior positions within the 
Department if the value of the work of the Position increased.  In my view this adds further weight to Mr Scull’s contention 
that prior to accepting the Position he had an agreement with the respondent that the status of the Position, that is the salary and 
relativity of the Position, would be retained with respect to other senior positions within the Department. 

89 Letter and email exchanges relevant to Mr Scull’s request to have his salary adjusted to retain the existing relativity of the 
Position with respect to other relevant positions within the Department in order to retain the status of the Position include the 
following: 

1. 24 November 2005 – Letter to Dr Montgomery from Mr Scull seeking a salary adjustment of 17.38 per cent as a 
result of the HPR given the “conditions of service and salary” of the Position were to mirror the award and 
relevant agreement and given his understanding that the relativity of the Position would be maintained by 
percentage as a result of any variations arising from the HPR (Exhibit A4 document 18). 

2. 24 March 2006 – Memorandum to Mr Scull from Dr Montgomery advising that his request of 24 November 
2005 “will be addressed once the Review is fully completed” (Exhibit A4 document 20). 

3. 10 July 2006 – Memorandum to Mr Scull from Dr Montgomery advising that the percentage salary increase he 
is seeking is not in “accordance with the terms of your contract of service and the explanatory memorandum” 
and that the HPR does not apply to the Position and that under his contract he is only entitled to “general salary 
movements” however if Mr Scull could demonstrate significant increases in the value of the work of the 
Position then he could renegotiate his contract (Exhibit A4 document 21). 

4. 24 July 2006 - Letter to Dr Montgomery from Mr Scull stating that his request of 24 November 2005 is “strictly 
in keeping” with the conditions of his contract as the contract says his conditions will mirror the Award and 
relevant agreement, as a result of the HPR the Award was amended and maintaining that the HPR is applicable 
to the Position.  Mr Scull also maintained that “A percentage variation to current salary is requested with the 
intent to provide a “service increment” in salary that reflects (mirrors) the average effect of the implementation 
of the HPR across the professions in the Department.  This is in lieu of there being an actual increment 
applicable to the current contract and/or salary rate of the post.” (Exhibit A4 document 22). 

5. 30 July 2006 - Letter to Dr Montgomery from Mr Scull about a meeting held on 38 (sic) July 2006 were it was 
raised that the Position was not consistent with a specified calling as defined in the Award and Mr Scull 
contending that given criteria in the Position’s JDF he is currently employed in a position of specified calling 
(Exhibit A4 document 23). 

6. 19 March 2007 – Email to Dr Montgomery from Mr Scull, following a discussion they had that day, updating 
his claim of 24 November 2005 and reiterating that the salary adjustment he is seeking in relation to the HPR is 
“in accord with my contract with the Hospital” (Exhibit A4 document 24). 

7. 23 March 2007 – Email to Mr Scull from Dr Montgomery stating that Mr Seeds has advised him that he does 
not have delegated authority to negotiate Mr Scull’s salary and that this is to be undertaken by Mr Marshall 
Warner at Health Industrial Relations Service (Exhibit A4 document 25). 

8. 26 March 2007 – Email to Mr Warner from Mr Scull forwarding his email of 19 March 2007 which updated his 
claim, noting that his original approach about this matter was made on 24 November 2005 and asking how the 
matter was to proceed (Exhibit A4 document 26). 

9. 24 April 2007 – Letter to Mr Warner from Mr Scull asking that he “advise me as soon as possible as to when 
the requested implementation of the contract will be completed” as the matter had been in abeyance for 17 
months and there had been no response to his email of 26 March 2007 (Exhibit A4 document 27). 

10. 23 May 2007 – Memorandum to Mr Scull from Dr Montgomery about the classification of the Position being 
determined and that an independent consultant would undertake the review (Exhibit A4 document 28). 

11. 4 September 2007 - Letter to Dr Peter Flett, Area Chief Executive from Mr Dan Hill, Secretary, Health Services 
Union seeking his intervention to resolve the review of Mr Scull’s remuneration under the terms of his contract 
(Exhibit A4 document 30). 

12. 2 October 2007 – Letter to Mr Scull from Dr Montgomery about his request in his email dated 19 March 2007 
for a review of his remuneration stating that his claim had been considered by “this Health Service and more  



256                                                            WESTERN AUSTRALIAN INDUSTRIAL GAZETTE                                  91 W.A.I.G. 
 

recently by the Health Industrial Relations Service” and that in determining the matter consideration had been 
given to “your request, a submission received from the Health Services Union, the terms of your amended 
contract of employment issued on 9 December, 2002 and subsequent correspondence between ourselves on 23 
December, 2002 and 8 January 2003”.  The letter went on to state that: 

“While it is accepted that your remuneration is to be adjusted in line with pay increases arising from 
Industrial Agreements negotiated between the Health Services Union and WA Health, it is not 
considered appropriate for there to be an increase in remuneration on the basis of applying an average 
of the pay increase awarded to staff as a result of the recent Health Professionals Work Value Claim. 
I am therefore unable to accede to you (sic) request to increase your remuneration as a result of the 
recent Health Professional Review.” 

(Exhibit A4 document 34) 
13. 9 November 2007 – Email to Mr Dean Ellis the applicant’s solicitor from Mr Scull about the classification of 

the Position being determined where he disputes a claim by the respondent that he would not discuss the roles 
and responsibilities of the Position in relation to the assessment of the classification of the Position.  He also 
advises Mr Ellis that he told the respondent on 2 July 2007 that he considered “the two matters; implementation 
of a current contract and consideration of the future classification of the HoD post, to be mutually exclusive.  I 
have surmised that HIRS also take this position in that they determined on the first of these matters, without 
having completed the second”. 

14. 26 February 2008 - Email to Mr Ellis from Mr Steve Gregory, Assistant Director WA Health Industrial 
Relations Service referring to a recent discussion they had about the remuneration payable to Mr Scull and 
advising that “the employer is not prepared to undertake a further review of Mr Scull’s remuneration as a result 
of the finalisation of the Health Professional Review.  If Mr Scull considers that his remuneration is 
inappropriate, he would need to make application for reclassification within the parameters of the HSU 
classification structure.” (Exhibit A4 document 34). 

15. 23 October 2008 - Email to Mr Ellis from Mr Gregory following a conference held in the Commission, advising 
Mr Ellis that “In accordance with advice provided by Steve Seeds on 6 January 2003, the employer is prepared 
to give consideration to any submissions that Mr Scull may have as to work value changes that may have 
occurred to this position and give considerations to the renegotiation of his contract of service” and that as part 
of this review the process of classifying the Position would need to be completed (Exhibit A4 document 36). 

16. 5 November 2008 - Email to Mr Ellis from Mr Gregory about who would be undertaking the review of the 
classification of the Position and requesting Mr Scull provided written submissions about “the changes sought 
including the rationale for such changes” and on 12 November 2008 Mr Scull sent an email to Mr Gregory 
attaching “the written submission requesting re-negotiation of my salary in accord with my existing contract and 
the implementation of the outcome of the Health Professional Review” (Exhibit A4 document 37). 

17. 11 November 2008 – Letter to Mr Gregory from Mr Scull setting out his request for the renegotiation of his 
salary and the basis for this request (Exhibit A4 document 38). 

18. 12 May 2009 – Email to Mr Ellis from Mr Gregory advising that the review of the Position has been finalised 
and the employer has determined that the Position was Level 11 at the time of Mr Scull’s appointment, the 
current classification level based on work value increases which applied to the HPR was Level 12, which is the 
“old” level 12 classification and the Position will be the subject of further assessment and that in regard to the 
remuneration package for Mr Scull that a briefing paper to accompany Mr Scull’s submissions was being 
prepared and would be provided to the Area Chief Executive Officer (Exhibit A4 document 39). 

19. 2 September 2009 – Internal Memorandum to Chief Executive South Metropolitan Area Health Service from 
Assistant Director (Mr Gregory) about the review of remuneration for the Position, setting out the background, 
the substance of the claim which is to maintain the same relativity between the original classification level of 
the Position (Level 11.1 - $84,567) and the salary actually paid on commencement ($128,514), an analysis of 
the claim and a recommendation that the claim be rejected (Exhibit A4 document 44). 

20. 29 September 2009 – Letter to Mr Gregory from Ms Nicole Feely, Chief Executive South Metropolitan Area 
Health Service responding to Mr Gregory’s Internal Memorandum of 2 September 2009 stating that “I have 
reviewed your notes and agree with the recommendation from both you and Mr Steven Seeds, Manager Human 
Resources –South Metropolitan Area Health Service that Mr Scull’s claim be rejected on the grounds of no 
apparent merit in the context of recognition of work value changes.” (Exhibit A4 document 45). 

90 It is clear that since Mr Scull’s appointment to the Position he has received all salary increases normally given to employees 
covered under the Award and the 2001 Agreement and any subsequent agreements in line with the undertaking given to 
Mr Scull by Mr Seeds (see paragraph 2 of Mr Scull’s final offer of appointment letter for the Position and the contract of 
service attached to this offer of appointment letter).  It is also the case that even though the value of the work required of the 
Position since Mr Scull was appointed to the Position has increased Mr Scull’s salary has not been increased to reflect this 
change. 

91 Mr Seeds’ memorandum dated 6 January 2003 to Mr Scull, which I have found forms part of Mr Scull’s contract of 
employment, states that Mr Scull was not automatically entitled to have his salary adjusted as a result of internal changes to the 
work value of senior positions and any increase to the salary of the Position, apart from automatic salary adjustments, was 
dependent on work value changes to the Position.  At the time Mr Seeds also accepted the proposition put to him by Mr Scull  
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that if internal relativities with respect to senior positions within the Department changed and the value of work of the Position 
increased then Mr Scull could renegotiate his salary with the respondent.  As the value of the work required of the Position has 
increased from a Level 11 to a Level 12 since Mr Scull was appointed to the Position and when taking into account the 
undertakings given by Mr Seeds to Mr Scull about work value changes to the Position triggering a review of the salary of the 
Position in his memorandum dated 6 January 2003 and as I have found that the respondent agreed to retain the status of the 
Position prior to Mr Scull’s appointment to the Position I find that the salary of the Position should be increased to reflect the 
relativity of the Position to other senior positions within the Department at the level it was when Mr Scull commenced 
employment in the Position. 

92 Given my finding that Mr Scull is due the salary increase he is claiming there is no necessity to deal with the order the 
applicant is seeking that the respondent be estopped from denying it has a contractual obligation to Mr Scull in the terms 
claimed by the applicant. 

93 The respondent did not argue that the quantum being sought by the applicant, which is contained in Column 3 of the table in 
the Internal Memorandum to the Chief Executive South Metropolitan Area Health Service from Mr Gregory dated 
2 September 2009 with respect to the salary increments relevant to the Position was incorrect.  However, I will give the 
respondent seven days to confirm if it agrees with the applicant’s calculations. 

94 If the respondent has no issue with the applicant’s calculations, the orders being sought by the applicant with respect to this 
application will then issue after seven days. 
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Supplementary Reasons for Decision 
1 Reasons for Decision which issued on 22 November 2010 gave the respondent the opportunity to review the quantum being 

sought by the applicant with respect to this application. 
2 The parties agreed on figures containing the increased salary due to Mr Scull in light of the Reasons for Decision however the 

parties disagreed on the level at which the increased salary due to Mr Scull should commence. 
3 The relevant salary levels for the Position are set out below: 
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Applicant’s claim 

  Level & EBA 
percentages salary remuneration 

received 
remuneration 
sought 

Date of Appointment 02/10/2002 11.1 $84,567 $128,514 $128,514
EBA adjustment 19/07/2003  $86,258 $131,084 $131,084
HP review effective date 03/08/2003 12.1 $94,779 $131,084 $144,033
EBA adjustment 18/01/2004  $98,001 $135,541 $148,930
Increment due 03/08/2004 12.2 $101,444 $135,541 $154,162
EBA adjustment 01/01/2005  $104,995 $140,285 $159,558
Increment due 03/08/2005 12.3 $109,057 $140,285 $165,731
EBA adjustment 01/01/2006  $110,856 $142,600 $168,465
EBA adjustment 01/07/2006  $115,845 $149,017 $176,047
EBA adjustment 01/07/2007  $120,479 $154,978 $183,089
EBA adjustment 01/07/2008  $126,698 $162,978 $192,540
EBA adjustment 01/07/2009  $133,239 $171,392 $202,480
EBA adjustment 01/07/2010  $140,358 $180,549 $213,299

Respondent’s claim 

  Level salary remuneration 
received 

remuneration 
sought 

Date of Appointment 02/10/2002 11.2 $88,090 $128,514
EBA adjustment 19/07/2003  $89,852 $131,084
HP review effective date 03/08/2003 12.1 $94,779 $131,084 $138,273
EBA adjustment 18/01/2004  $98,001 $135,541 $142,974
Increment due 03/08/2004 12.2 $101,444 $135,541 $147,997
EBA adjustment 01/01/2005  $104,995 $140,285 $153,177
Increment due 03/08/2005 12.3 $109,057 $140,285 $159,103
EBA adjustment 01/01/2006  $110,856 $142,600 $161,728
EBA adjustment 01/07/2006  $115,845 $149,017 $169,006
EBA adjustment 01/07/2007  $120,479 $154,978 $175,767
EBA adjustment 01/07/2008  $126,698 $162,978 $184,840
EBA adjustment 01/07/2009  $133,239 $171,392 $194,382
EBA adjustment 02/07/2010  $140,358 $180,549 $204,768

4 As the parties could not agree on the increment point to be applied to the classification level of the Position effective as at the 
time Mr Scull was appointed to the Position a conference was set down to hear from the parties about this issue. 
Applicant’s submissions 

5 The applicant claims that as at the date of Mr Scull’s appointment to the Position on 2 October 2002 Level 11.1 was the 
appropriate salary level to be paid to Mr Scull as this was the normal level to be applied to an employee commencing in a new 
classification.  The applicant maintains that prior to Mr Scull’s appointment to the Position he held a Level 10 position and if 
Mr Scull accepted appointment to the Position as a Level 11 employee the usual practice would have been for him to 
commence at the first increment level, that is Level 11.1. 

6 The applicant maintains that the following correspondence between May 2009 and September 2009 about the level which 
should apply to Mr Scull’s salary at his commencement in the Position confirms Mr Scull’s rejection of Level 11.2 as a 
commencement point.  These documents are as follows: 

• An email dated 25 May 2009 from Mr Ellis to Mr Gregory in which Mr Ellis advises Mr Scull’s views on 
maintaining the relativity between his salary as at the date of his appointment on 2 October 2002 and that of the 
Position in line with the respondent’s classification of the Position at Level 11.1. 

• On 22 June 2009 Mr Ellis emailed Mr Gregory refuting the validity of Mr Scull’s appointment at Level 11.2.  This 
email reads as follows (formal parts omitted): 
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“Thanks again. 
The bit that escapes our understanding is why start at 11.2? 
We would probably agree that because the position was not classified as at October 2002, then it is reasonable 
to use the level 11 as a starting point. 
However, we can’t see the point of using 11.2 as a starting point. 
We would have thought given that Ed was new to the rank at that time he would, all things being equal, have 
started at 11.1. 
It is because of this we say that the starting point for calculations should be 11.1. 
However, if there is an explanation for starting at 11.2 we would be pleased to hear it.” 

The applicant also relies on a report dated 2 September 2009 sent by Mr Gregory to the Chief Executive South Metropolitan 
Health Service with a recommendation based on Mr Scull being appointed at Level 11.1 (Exhibit A4 document 44). 
Respondent’s submissions 

7 The respondent argues that given the history surrounding Mr Scull’s appointment to the Position it would have been probable 
that he would have negotiated his commencement in the Position at Level 11.2 and not Level 11.1 and it is on this basis that 
Mr Scull should be regarded as having commenced in the Position at Level 11.2.  The respondent also argues that Level 11.2 is 
an appropriate commencement level as it reflects the full work value of the Position and using a classification level of 
Level 11.1 results in an inflated relativity between the substantive classification of the Position and the salary paid to Mr Scull 
when he commenced in the Position. 
Findings and conclusions 

8 It was not in dispute and I find that when Mr Scull was appointed to the Position, the Position was award free and was not 
linked to any classification in the Award and after a classification review report was completed in 2009 with respect to the 
classification level of the Position the respondent determined that the Position be classified at Level 11 as at October 2002.  I 
find that there was no certainty that Mr Scull would have been appointed at Level 11.2 as at the date of his appointment to the 
Position and to adopt this approach would be speculative.  I find that if Mr Scull would have been appointed as a Level 11 
employee when he commenced in the Position if he was covered by the Award he would have been classified and paid as a 
Level 11.1 employee as an employee commencing at this level.  Having regard to the obligation on the Commission to act 
according to equity, good conscience and the substantial merits of the case and given my finding that Mr Scull would have 
been classified as a Level 11.1 if he was appointed to the Position under the Award in October 2002 I find that the quantum 
owing to Mr Scull to maintain the relativity of the salary of the Position should be based on the classification of the Position as 
at Mr Scull’s commencement in the Position to be that of a Level 11.1 employee. 

9 In the circumstances I find that the salary levels as claimed by the applicant using a commencement of appointment at 
Level 11.1 should apply to the salary due to Mr Scull with respect to this application. 

10 A minute of proposed order will now issue. 
 

 

2011 WAIRC 00039 
DISPUTE RE APPLICATION OF AWARD AMENDMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
DIRECTOR GENERAL OF HEALTH AS THE DELEGATE OF THE MINISTER OF HEALTH IN 
HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE HOSPITALS AND HEALTH 
SERVICES ACT 1972 FOR THE HOSPITALS FORMERLY COMPRISING THE 
METROPOLITAN HEALTH SERVICES BOARD IN THE PERSON OF DR PHILLIP 
MONTGOMERY, EXECUTIVE DIRECTOR, ROYAL PERTH HOSPITAL, SOUTH 
METROPOLITAN AREA HEALTH SERVICE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 17 JANUARY 2011 
FILE NO/S PSACR 26 OF 2008 
CITATION NO. 2011 WAIRC 00039 
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Result Upheld and order issued 
Representation 
Applicant Mr D Ellis (of Counsel) and Mr D Hill 
Respondent Mr J Misso (of Counsel) and Mr S Gregory 
 

Order 
HAVING HEARD Mr D Ellis of Counsel and Mr D Hill on behalf of the applicant and Mr J Misso of Counsel and Mr S Gregory 
on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

1. THAT the salary of the position of Head of Department, Medical Engineering and Physics (position 
number 103229) at Royal Perth Hospital held by Mr Edward Scull be increased to reflect the relativity of this 
position to other senior positions within the Department of Medical Engineering and Physics at the level it was 
when Mr Scull commenced employment in the position. 

2. THAT the salary levels contained in Column 3 of the table in the Internal Memorandum to the Chief Executive 
South Metropolitan Area Health Service from Mr Gregory dated 2 September 2009 be applied to the position of 
Head of the Department, Medical Engineering and Physics at Royal Perth Hospital held by Mr Scull. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 

The Minister for 
Health in his 
incorporated capacity 
under s 7 of the 
Hospitals and Health 
Services Act 1927 
(WA) as the hospitals 
formally comprised in 
the Metropolitan 
Health Services 
Board   

Scott A/SC C 54/2010 N/A 
 

Dispute re refusual 
to allow access to 
personal file of 
union member 

Discontinued 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health as a delegate 
of the Minister of 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act 1927 for 
the Metropolitan 
Health Services 
Board 

Harrison C PSAC 
18/2010 

14/06/2010 
 

Dispute re 
commencement of 
ballot for proposed 
roster changes  

Discontinued 
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CORRECTIONS— 

2011 WAIRC 00082 
CORRIGENDUM 

Whereas an error occurred in the publication of Order Nos. PSAB 30 of 2009, PSAB 31 of 2009, PSAB 32 of 2009, PSAB 33 of 
2009, PSAB 34 of 2009 and PSAB 35 of 2009 (Citation No. 2010 WAIRC 00138) in the Western Australian Industrial Gazette 
dated 28 April 2010, Volume 90—Part 1, Sub-Part 4 at pages 331 - 332, the order with the correct “Commissioner’s Signature” is 
republished hereunder. 
Dated at Perth this 1st day of February 2011. 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 

 

2010 WAIRC 00138 
APPEAL AGAINST DECISION MADE BY RESPONDENT RE STATUS OF EMPLOYMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FRANIA SHARP; 
 SUSAN WARING;  
 WENDY POWLES;  
 JUDITH MARGARET WICKHAM;  
 SHANE MELVILLE;  
 JOHAN WILLERS 

APPELLANTS 
-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS B CONWAY - BOARD MEMBER 
 MR A PITTOCK - BOARD MEMBER 
DATE FRIDAY, 26 MARCH 2010 
FILE NO. PSAB 30 OF 2009, PSAB 31 OF 2009, PSAB 32 OF 2009, PSAB 33 OF 2009, PSAB 34 OF 2009, 

PSAB 35 OF 2009 
CITATION NO. 2010 WAIRC 00138 
 

Result Direction issued 
 

Direction 
WHEREAS these are appeals to the Public Service Appeal Board (the Board) pursuant to Section 80I of the Industrial Relations 
Act 1979, and 
WHEREAS these appeals were set down for a scheduling hearing on the 25th day of March 2010; and 
WHEREAS the parties agreed to Directions issuing for the purpose of preparation for hearing of the appeals; 
NOW THEREFORE, the Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs: 

1. THAT the respondent within fourteen (14) days file and serve full and complete particulars of its defence to 
these appeals. 

2. THAT the parties within fourteen (14) days after point 1, exchange copies of those documents upon which they 
intend to rely in prosecuting/defending their respective claims. 

3. THAT the parties no later than fourteen (14) days prior to the date of the hearing file a joint signed Statement of 
Agreed Facts.  The appellants do draw and serve on the respondent the first draft of this joint Statement and the 
parties do settle and sign this joint Statement without undue delay and so as to comply with this Direction. 
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4. THAT these appeals be listed for simultaneous hearing at a time to be fixed. 
5. THAT there shall be liberty to apply. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 

 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Helena College 
(Inc) Collective 
Agreement 2010 
AG 28/2010 

(Not 
applicable) 

The Independent 
Education Union of 
Western Australia, 
Union of Employees, 
Helena College 
Council (Inc)., The 
Liquor, Hospitality 
and Miscellaneous 
Union, W A Branch 

(Not applicable) Commissioner S J 
Kenner 

Agreement 
registered 

Department of 
Health Medical 
Practitioners 
(Metropolitan 
Health Services) 
AMA Industrial 
Agreement 2011 
PSAAG 1/2011 

(Not 
applicable) 

The Minister for 
Health incorporated as 
the Board of the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Services Board, under 
s 7 of the Hospitals 
and Health Services 
Act 1927 (WA 

The Australian 
Medical Association 
(Western Australia) 
IncoRporated 

Acting Senior 
Commissioner P E 
Scott 

Agreement 
registered 

Department for 
Child Protection 
Secure Care 
Officers Agency 
Specific Agreement 
2011 PSAAG 
9/2010 

24/01/2011 The Director General 
of The Department for 
Child Protection, The 
Branch Secretary of 
the Civil Service 
Association of WA 
(Inc) 

N/A Acting Senior 
Commissioner P E 
Scott 

Agreement 
registered 

 
 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00064 
APPEAL AGAINST THE DECISION MADE ON 1 JUNE 2010 RELATING TO CONSULTATION WITH EMPLOYER 

RE SEVERANCE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL ROBERT WINZER 
APPELLANT 

-v- 
DEPARTMENT OF PLANNING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR P STEWART - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE TUESDAY 1 FEBRUARY 2011 
FILE NO PSAB 12 OF 2010 
CITATION NO. 2011 WAIRC 00064 
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Result Order issued 
Representation 
Appellant Mr R Winzer on his own behalf 
Respondent Mr R Hooker of counsel 
 

Order 
HAVING heard Mr R Winzer on his own behalf and Mr R Hooker of counsel on behalf of the respondent, the Public Service 
Appeal Board (the Board), pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT by close of business on Monday the 14th day of February 2011, the appellant shall advise the Board 
whether he wishes to proceed with his appeal: 

 (a) if the appellant does not wish to proceed with the appeal then he is to file a Notice of Discontinuance; 
 (b) if the appellant wishes to proceed with the appeal, by close of business on Monday the 28th day of 

February 2011, he is to file and serve upon the respondent written submissions as to the Board’s 
jurisdiction to deal with his appeal. 

2. THAT by close of business on Monday the 14th day of March 2011, the respondent shall file and serve upon the 
appellant a Response to those submissions. 

3. THAT by close of business on Monday the 21st day of March 2011, the appellant shall file and serve upon the 
respondent any Reply to the respondent’s submissions. 

(Sgd.)  P E SCOTT, 
Acting Senior Commissioner, 

[L.S.] On behalf of the Public Service Appeal Board. 

 
 

RECLASSIFICATION APPEALS—Notation of— 
File Number Appellant Respondent Commissioner Decision Finalisation 

Date 
PSA 29/2008 Tyana Marnie-Jane 

Lawless 
Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Metropolitan Health 
Service 

Scott A/SC Dismissed 17/11/2010 
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NOTICES—Union Matters— 

2011 WAIRC 00103 
NOTICE 

Consolidated FBM 14 of 2010 and FBM 2 of 2011 
It is by order of the Full Bench of the Industrial Relations Commission that FBM 14 of 2010 and FBM 2 of 2011 be consolidated in 
the one proceeding to be known as consolidated FBM 14 of 2010 and FBM 2 of 2011.   
NOTICE is given of an amended application by “The Australian Workers’ Union, West Australian Branch, Industrial Union of 
Workers” for the right, to the exclusion of any other organisation to represent under the Industrial Relations Act 1979, the industrial 
interests of all employees who are engaged in or about a Brickyard, in the State of Western Australia.   
FURTHER NOTICE is given of an amended application by “The Construction, Forestry, Mining and Energy Union of Workers” 
for the right to represent under the Industrial Relations Act 1979 the industrial interests of all employees engaged by nominated 
Enterprises in brickyards, potteries, porcelain works, tileries, cement tile factories and in rof tile fixing, to the exclusion of the 
Australian Workers’ Union, West Australian Branch, Industrial Union of Workers.   
The applications are made pursuant to Section 72A of the Industrial Relations Act 1979.  Copies may be inspected on the 16th 
Floor, 111 St Georges Terrace, Perth.  
The matters have been listed before the Full Bench at 10:30 am on Monday 9 May 2011 and 10:30 am Tuesday 10 May 2011 in 
Court 3 (Floor 18).   
Any person who wishes to be heard in relation to the applications must file a notice of application to be heard in triplicate (Form 1), 
setting out the grounds on which the person claims sufficient interest to be heard in relation to the application and serve it on the 
applicant at least 7 days before the above date of hearing in accordance with Regulation 73 of the Industrial Relations Commission 
Regulations 2005. 

S. HUTCHINSON  
Deputy Registrar 

9 February 2011 
 

 

2011 WAIRC 00104 
NOTICE 

FBM 6 of 2009 
Notice is given of an application by The Construction, Forestry, Mining and Energy Union of Workers to the Full Bench of the 
Western Australian Industrial Relations Commission for the alteration to Rule 16 – Executive and Organisers.  The proposed 
alteration is seeking to provide that each office of the State organisation can be held by persons holding the corresponding office in 
the State organisation’s counterpart Federal body.   
The matter has been listed before the Full Bench at 10.30 am on Thursday, 7 April 2011 in the Court 3 (Floor 18).  A copy of the 
Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   

S. HUTCHINSON  
Deputy Registrar 

9 February 2011 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2010 WAIRC 01102 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN BAMFORD 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 133 OF 2010 
CITATION NO. 2010 WAIRC 01102 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00044 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVE COTTERELL 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 24 JANUARY 2011 
FILE NO/S OSHT 118 OF 2010 
CITATION NO. 2011 WAIRC 00044 
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Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00081 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES WAYNE BARRY FLOOD 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 2 OF 2010 
CITATION NO. 2011 WAIRC 00081 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01098 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES PATRICK HEATHCOTE 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 124 OF 2010 
CITATION NO. 2010 WAIRC 01098 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01101 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LUKE JONES 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 130 OF 2010 
CITATION NO. 2010 WAIRC 01101 
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Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00080 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES BRIAN KREPP 

APPLICANT 
-v- 
THISTLE FABRICATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 75 OF 2010 
CITATION NO. 2011 WAIRC 00080 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2010 WAIRC 01099 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES TONY NICHOLSON 

APPLICANT 
-v- 
ANDRECO HURL REFRACTORY SERVICES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 126 OF 2010 
CITATION NO. 2010 WAIRC 01099 
 

Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 01100 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DAVID SENKELDAM 

APPLICANT 
-v- 
WESTERN CONSTRUCTION CO 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 9 NOVEMBER 2010 
FILE NO/S OSHT 129 OF 2010 
CITATION NO. 2010 WAIRC 01100 
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Result Order issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application filed pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS on 12 April 2010 the Occupational Safety and Health Tribunal (the Tribunal) conducted a conciliation 
conference between the parties; 
AND WHEREAS on 7 May 2010 the Tribunal conducted inspections on site at the respondents’ premises in Kwinana; 
AND WHEREAS the application was listed for a directions hearing on 3 June 2010; 
AND WHEREAS an order for directions issued on 15 June 2010 informing the parties that the application was to be listed for 
hearing for two weeks commencing 2 August 2010; 
AND WHEREAS on 30 July 2010 the applicant verbally advised the Tribunal that an agreement had been reached and the hearing 
was adjourned; 
AND WHEREAS on 7 October 2010 the Tribunal received a Notice of Discontinuance from the applicant; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00079 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES NIRAI TAIPA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S OSHT 58 OF 2010 
CITATION NO. 2011 WAIRC 00079 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement at that conference that the application was to be discontinued by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00065 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY  

APPLICANT 
-v- 
WAYNE OREILY (MAGWEST TRANSPORT)  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE TUESDAY, 25 JANUARY 2011  
FILE NO/S RFT 17 OF 2010  
CITATION NO 2011 WAIRC 00065 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 5.  

Result Application upheld order issued. 
Representation  
Applicant Mr D Donnelly 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me application RFT 17 of 2010 brought before the Tribunal by the applicant against the respondent in relation to 
a payment claim as defined under the Owner-Drivers (Contracts and Disputes) Act 2007 (“the OD Act”). The evidence before 
the Tribunal from the applicant, Mr Donnelly, is as follows.   

2 By an oral contract entered into on or about 25 January 2010, the applicant agreed as an owner-driver to cart goods on behalf 
of the hirer the respondent to the North-West of this State at an agreed rate of $1.80 per kilometre. Mr Donnelly, the applicant, 
informed the Tribunal in his evidence that he conducts the business of an owner-driver carting goods in a vehicle with a gross 
vehicle mass of more than 4.5 tonnes, as specified in s 3 of the OD Act. 

3 As a consequence of a telephone conversation with the respondent on 25 January 2010, I am satisfied that for the purposes of s 
5 of the OD Act an owner-driver contract was entered into between the applicant and the respondent for the transport of the 
goods to the North-West as outlined in Mr Donnelly's evidence.  

4 Mr Donnelly informed the Tribunal in his testimony that he duly set out on 25 January to travel to the North-West with a load 
of drill casings to be delivered to the BHP Yandi site, a distance of some 1,370 kilometres from Perth. Mr Donnelly testified 
that he arrived early in the morning of 26 January, presumably delivered the load and then returned to Perth. 

5 On his return to Perth, the applicant served upon the respondent a tax invoice statement dated 26 January 2010, which sets out 
the load from Perth to Yandi of 1,370 kilometres at the agreed rate of $1.80 per kilometre, with a total claim of $2,712 
inclusive of GST. That tax invoice statement was tendered as exhibit A1.  

6 Further work was performed by Mr Donnelly, it seems, in respect of which an invoice was rendered on 9 March 2010. That 
payment has now been made and is no longer an issue in these proceedings. According to Mr Donnelly's evidence, the 
respondent refused or failed, and has continued to refuse or fail, to pay the amount of $2,712 as claimed in accordance with the 
performance of the owner driver contract entered into on 25 January 2010. 

7 Also tendered through Mr Donnelly is exhibit A2, which is a Westpac Bank payment file details report dated 27 January 2010.  
This refers to a payment by Colby Drilling Company to Magwest Transport, the respondent, of an amount which Mr Donnelly 
says represented the work or part of the work performed by him on behalf of the respondent in his journey to Yandi.  

8 On the basis of the material before the Tribunal, I am satisfied on the evidence and I find that in accordance with the owner-
driver contract entered into between the applicant and the respondent, the respondent has refused to pay the applicant's 
payment claim.  Accordingly, the Tribunal has jurisdiction and will make an order in favour of the applicant; it being satisfied 
that the work was performed in accordance with the contract as entered into.  
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9 On the evidence before the Tribunal, the amount of $2,712 remains outstanding and has done so since 26 January 2010, 
approximately one year ago now. Accordingly, the Tribunal will make an order that the respondent pay the applicant the sum 
of $2,712 plus interest in the amount of $162.72, which is calculated in accordance with the Schedule to the OD Act. That rate 
of interest presently being 6 per cent, leads to a total amount of $2,874.72.  That amount will be payable within seven days of 
today and the Tribunal orders accordingly. 

 
 

2011 WAIRC 00066 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY 

APPLICANT 
-v- 
WAYNE OREILY (MAGWEST TRANSPORT) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 FEBRUARY 2011 
FILE NO/S RFT 17 OF 2010 
CITATION NO. 2011 WAIRC 00066 
 

Result Order issued 
Representation 
Applicant Mr D Donnelly 
Respondent No appearance 
 

Order 
Having herd Mr D Donnelly on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $2,874.72 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00067 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID VALLON OF DAD & DAVE TRANSPORT  

APPLICANT 
-v- 
WAYNE HASTIE & KERRY FLANAGAN OF MAGWEST TRANSPORT  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE TUESDAY, 25 JANUARY 2011  
FILE NO/S RFT 18 OF 2010  
CITATION NO 2011 WAIRC 00067 
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Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 4(2), 5, 14, 40(a)(i)  

Result Application upheld order issued. 
Representation  
Applicant Mr D Vallon 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me an application RFT 18 of 2010 by which the applicant claims the sum as amended of $8,474.74 against the 
respondent Wayne Hastie and Kerry Flanagan of Magwest Transport.  

2 The applicant has given evidence through Mr Vallon and has outlined the work he undertook for the respondent over various 
periods of time. Mr Vallon has testified that he is an owner-driver and conducts a business transporting goods in a heavy 
vehicle for the purposes of s 3 of the Owner-Drivers (Contracts and Disputes) Act 2007 (“the OD Act”), which I am satisfied is 
a vehicle with a gross vehicle mass of more than 4.5 tonnes. 

3 I am also satisfied on the evidence of Mr Vallon that the applicant and respondent entered into owner-driver contracts over 
various periods of time in return for which the applicant would cart goods on behalf of the respondent to various locations 
throughout the State of Western Australia.  

4 The Tribunal has before it through exhibit A1, a number of invoices and supporting documents over the period from 1 May 
2008 through to, and including, 16 September 2010, evidencing work performed for the respondent at various rates, carting 
various products.  

5 The Tribunal is satisfied on the evidence of Mr Vallon that the work as claimed was performed in accordance with owner-
driver contracts between the applicant and the respondent in the total sum of $8,474.74, which remains outstanding.  

6 The evidence of Mr Vallon is that some amounts in respect of some of the invoices have been paid, but self-evidently the 
majority of the amounts claimed remain outstanding. I am therefore satisfied on the evidence that the respondent is indebted to 
the applicant in the sum as claimed of $8,474.74.  

7 Accordingly, on the evidence the Tribunal finds that it is appropriate for an order to be made in favour of the applicant.  The 
order will be that within seven days of today, the respondent pay to the applicant the sum of $8,474.74 plus interest in the 
amount of $169.50, which the Tribunal will assess from the latest date of the invoices, that being September 2010, by reason of 
the difficulty in applying separate interest calculations from the outset back in mid-2008.  

8 So there will be an order therefore that the respondent pay to the applicant the total amount of $8,643.50 within seven days of 
today. 

 
 

2011 WAIRC 00068 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID VALLON OF DAD & DAVE TRANSPORT 

APPLICANT 
-v- 
WAYNE HASTE & KERRY FLANAGAN OF MAGWEST TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 FEBRUARY 2011 
FILE NO/S RFT 18 OF 2010 
CITATION NO. 2011 WAIRC 00068 
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Result Order issued 
Representation 
Applicant Mr D Vallon 
Respondent No appearance 
 

Order 
Having herd Mr D Vallon on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $8,643.50 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00029 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MTM TRANSPORT & LOGISTICS (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S RFT 30 OF 2010 
CITATION NO. 2011 WAIRC 00029 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Papa, Mr A Dzieciol of counsel 
Respondent Ms B Gretch  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00030 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MTM TRANSPORT & LOGISTICS (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 14 JANUARY 2011 
FILE NO/S RFT 32 OF 2010 
CITATION NO. 2011 WAIRC 00030 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Papa, Mr A Dzieciol of counsel 
Respondent Ms B Gretch  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 




