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Reasons for Decision 
SMITH AP: 
The Appeal 
1 This is an appeal instituted under s 84(2) of the Industrial Relations Act 1979 (WA) (the Act).  The appeal is against an order 

of the Industrial Magistrate’s Court made on 7 December 2010 in M 117 of 2010.  The order appealed against is that the 
appellant’s application for an interim order restraining the respondent pursuant to s 83(7) of the Act be dismissed.   

The Application before the Industrial Magistrate’s Court  
2 In an application filed on 19 November 2010, the union in the statement of claim sought pursuant to s 83(5) and s 83(7) of the 

Act that pending the outcome of the substantive claim, the respondent be restrained from entering into any contract with Serco 
Australia Pty Ltd (Serco) in relation to Fiona Stanley Hospital as it alleged that the respondent in negotiations with Serco had 
breached cl 11.13 of the WA Health – LHMU – Support Workers Industrial Agreement 2007 (the Industrial Agreement).   

3 It is common ground that the respondent intends to soon execute a contract with Serco for Serco to employ employees at Fiona 
Stanley Hospital whose functions and/or duties are identical to or substantially similar to, functions and/or duties carried out by 
employees covered by the Industrial Agreement.   

4 Pursuant to s 83(5) of the Act, the union sought the following substantive relief: 
(a) an order restraining the respondent from further contravention of cl 11.13 of the Industrial Agreement; and 
(b) a penalty be imposed on the respondent for contravention of the Industrial Agreement and the penalty be paid to 

the union pursuant to s 83(4) of the Act.   
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5 Clause 11.13(a) and cl 11.13(b) of the Industrial Agreement relevantly provides: 
(a) The parties recognise the importance of promoting long term job security and career development for employees 

subject to this Agreement. 
(b) With the exception of those contracts for services currently in existence, there will be no contracting out or 

privatisation of functions or duties performed by directly employed workers during the life of this Agreement. 
6 The statement of claim filed by the applicant states as follows: 

(a) The respondent is constructing and proposes to operate a hospital named the Fiona Stanley Hospital as a tertiary 
hospital on Murdoch Drive, Murdoch. 

(b) The respondent proposes to employ at Fiona Stanley Hospital employees with functions and/or duties identical to, 
or in the alternative substantially similar to, functions and/or duties performed by classifications of employees 
listed at cl 19.2 - Classifications of the Industrial Agreement. 

(c) The meaning of cl 11.13 of the Industrial Agreement is that the respondent has been at all material times, and 
continues to be, precluded from the contracting out or privatisation of the functions and/or duties of its employees 
covered by the Industrial Agreement intended to be, or who may be, employed at Fiona Stanley Hospital. 

(d) In, or prior to November 2009, the respondent decided to contract out or privatise the functions and/or duties of 
employees covered by the Industrial Agreement intended to be employed at Fiona Stanley Hospital. 

(e) In, or about November 2009, the respondent issued invitations to tender for the contracting out or in the 
alternative privatising the functions and/or duties of employees covered by the Industrial Agreement intended to 
be employed at Fiona Stanley Hospital. 

(f) After November 2009, but prior to 19 October 2010, the respondent considered tenders from companies wishing 
to enter into negotiations for the contracting out or in the alternative privatising the functions and/or duties of 
employees covered by the Industrial Agreement intended to be employed at Fiona Stanley Hospital. 

(g) On 19 October 2010, the respondent announced that Serco had been chosen as the preferred tenderer for the 
provision of non-clinical facilities management and support services at Fiona Stanley Hospital. 

(h) The conduct of the respondent constituted engaging in contracting out or in the alternative privatising the 
functions and/or duties of employees covered by the Industrial Agreement intended to be employed at Fiona 
Stanley Hospital. 

Industrial Magistrate’s Reasons for Decision 
7 In making the decision to dismiss the application, the learned Industrial Magistrate found the following facts: 

(a) The State of Western Australia (the State) is building a new hospital at Murdoch known as the Fiona Stanley 
Hospital.  Brookfield Multiplex won contracts to build the Hospital and commenced construction in 2009.  
Practical completion of the Hospital is due to occur in December 2013.  Between December 2013 and May 2014, 
equipment that is not already installed by the builder will be moved into the hospital and a program of testing 
facilities and staff training will occur with a view to commencing services in May 2014. 

(b) The State has decided to introduce a system whereby most of the facilities management services will be provided 
by an independent organisation.  Serco has been appointed as the preferred proponent in the process, and contract 
negotiations between the State and Serco are currently occurring.  It is envisaged that the contract will be for an 
initial term of 10 years with options for the State to extend the contract. 

(c) If Serco is awarded the contract, it will have an immediate and significant role in the design and construction of 
the hospital.  It will be required to provide advice in a number of areas relating to facilities management that will 
influence the final construction outcome.  By way of example, kitchens and the sterilising service areas are being 
constructed as bare shells.  Serco will be required to provide advice to the builder concerning where to locate 
facilities such as power points, taps and steam supplies.  As part of its role Serco will design and implement 
various new technologies.  This process will involve liaising with the builder, as the implementation of new 
technologies will affect the building design. 

(d) The State is concerned that if there is a delay in signing of a contract with Serco the commencement of works will 
be impeded which will adversely impact the practical completion and opening dates for the Hospital.  The 
monetary cost of a delay in the opening of the Hospital has been estimated to be between $250,000 and $400,000 
per day. 

(e) The union is very concerned that a significant number of its members will be seriously disadvantaged if the 
contract with Serco is signed.  The union fears that if its members’ functions and duties are contracted out its 
members will lose coverage under the Western Australian industrial relations system resulting in a reduction of 
their industrial rights.  As private sector employees they will not have access to the public sector service systems 
of appointment, discipline and support.  They will also be vulnerable to their employer going out of business.  The 
union believes that industrial disharmony will likely result.  It foreshadows difficulty in retaining staff which will 
result in a diminution in both the quality and numbers of staff.  It also considers that the likely result will be the 
‘immoral and downward pressure on wages’. 

(f) The union believes that by entering into a contract with Serco the respondent and the State will be doing 
something which was agreed would not be done.  It points out that it was agreed in the Industrial Agreement that 
the contracting out or privatisation of functions and duties of those workers falling within classifications specified 
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in the Industrial Agreement would not occur.  It says that the Industrial Agreement was not restricted to a certain 
set of hospitals.  It applies to all staff present and future within the life of the Industrial Agreement, which is still 
current. 

(g) The union is of the view that by negotiating with Serco, the State and therefore the Minister, is contracting out or 
privatising the functions or duties of staff within the scope of the Industrial Agreement and therefore is in breach 
of the Industrial Agreement.  It believes that a further breach of the Industrial Agreement will be committed if the 
State signs the contract with Serco.  Therefore, it is attempting to prevent the State and Serco from entering into 
the contract on the basis that it contravenes the Industrial Agreement. 

8 When considering the application for interim relief, the learned Industrial Magistrate had regard to the matters stated in the 
union’s statement of claim and s 83(1) of the Act which provides for the enforcement of an industrial agreement.  The learned 
Industrial Magistrate also had regard to the fact that there was no dispute about the fact that the union and the respondent are 
covered and bound by the Industrial Agreement which is an instrument to which s 83(1) of the Act applies.   

9 The learned Industrial Magistrate observed that cl 11.13(a) and cl 11.13(b) of the Industrial Agreement was of particular 
relevance in this claim.  He then considered: 

(a) The union’s argument that the meaning to be given to cl 11.13 of the Industrial Agreement is that the respondent 
is precluded from contracting out or privatising the functions and/or duties of its employees covered by the 
Industrial Agreement, intended to be, or who may be employed, at Fiona Stanley Hospital; 

(b) The contention by the union that by entering into negotiations with Serco the respondent has contravened, or has 
failed to comply with, the Industrial Agreement; 

(c) The assertion by the union that the respondent is contracting out or privatising the same or substantially similar 
functions and/or duties of employees within the classifications of employees listed in the Industrial Agreement.  
In particular the assertion that issuing invitations to tender and by the announcement that Serco had been chosen 
as the preferred tenderer for the provision of non-clinical facilities management and support services at the 
Hospital, the respondent was contracting out or privatisation in contravention of the Industrial Agreement; and 

(d) The argument by the union that the execution of a contract with Serco which is anticipated to take place will 
amount to a further breach of the Industrial Agreement and thus it sought to restrain the respondent by an order 
made under s 83(7) of the Act. 

10 The Industrial Magistrate then had regard to s 83(5) to s 83(7) of the Act.   
11 Section 83 provides: 

(1) Subject to this Act, where a person contravenes or fails to comply with a provision of an instrument to which this 
section applies any of the following may apply in the prescribed manner to an industrial magistrate’s court for the 
enforcement of the provision — 
(a) the Registrar or a deputy registrar; 
(b) an industrial inspector; 
(c) in the case of an award or industrial agreement, any organisation or association named as a party to it; 
(d) in the case of an award, industrial agreement or order, an employer bound by it; 
(e) any person on his or her own behalf who is a party to the instrument or to whom it applies; 
(f) if an employee under an employer-employee agreement is a represented person, a representative acting on 

his or her behalf. 
(2) In this section — 

instrument to which this section applies means — 
(a) an award; 
(b) an industrial agreement; 
(c) an employer-employee agreement; and 
(d) an order made by the Commission, other than an order made under section 23A, 32, 44(6) or 66. 

(3) An application for the enforcement of an instrument to which this section applies shall not be made otherwise than 
under subsection (1). 

(4) On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order — 
(a) if the contravention or failure to comply is proved — 

(i) issue a caution; or 
(ii) impose such penalty as the industrial magistrate’s court thinks just but not exceeding $2 000 in the 

case of an employer, organisation or association and $500 in any other case; 
or 

(b) dismiss the application. 
(5) If a contravention or failure to comply with a provision of an instrument to which this section applies is proved 

against a person as mentioned in subsection (4) the industrial magistrate’s court may, in addition to imposing a 
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penalty under that subsection, make an order against the person for the purpose of preventing any further 
contravention or failure to comply with the provision. 

(6) An order under subsection (5) — 
(a) may be made subject to any terms and conditions the court thinks appropriate; and 
(b) may be revoked at any time. 

(7) An interim order may be made under subsection (5) pending final determination of an application under 
subsection (1). 

(8) A person shall comply with an order made against him or her under subsection (5). 
Penalty: $5 000 and a daily penalty of $500. 

12 The Industrial Magistrate also had regard to the modified order sought by the union which was as follows: 
The Respondent be restrained from taking any step to negotiate or facilitate any contracting out or privatisation of any 
function and/or duties of directly employed workers during the life of the Agreement whether by facilitating or 
negotiating the contract with Serco or others. 

13 The Industrial Magistrate then considered the affidavits sworn by Ms Carolyn Smith, the Assistant Secretary of the union.   
14 After having regard to the evidence and the contentions put forward by the union, the learned Industrial Magistrate found: 

(a) An enforcement of an industrial instrument pursuant to s 83(1) of the Act requires an actual contravention or 
failure to comply.  The proper institution of proceedings under that sub-section is predicated on a contravention or 
failure to comply having occurred.   

(b) Leaving aside the fact that it is the State and not the respondent which is negotiating with Serco, the act of 
negotiation to enter into a contract, of itself cannot constitute contracting out or privatisation.  A legally binding 
contract has not thus far been concluded.  It may never eventuate.  Consequently when regard was had to the 
evidentiary material, there did not appear to be a breach of the Industrial Agreement.   

(c) If and when a contract is signed that might give rise to an allegation of a contravention or failure to comply.   
(d) On a proper analysis of the union’s case, the evidentiary material established that the real complaint of the union 

was that the respondent intends to execute the contract with Serco.  Properly characterised the union’s concern 
was with respect to a prospective breach of the Industrial Agreement.  A prospective breach is not actionable 
under s 83 of the Act:  Bailey v Matthews [2004] WAIRC 11593; (2004) 84 WAIG 1392.   

(e) The Industrial Magistrate’s Court does not have jurisdiction to deal with an alleged prospective breach of an 
industrial agreement, and without further evidence there did not appear to be a serious question to be tried.   

(f) It was doubtful whether the union could establish that the conduct of the respondent complained of is that of a 
party to the Industrial Agreement as the definition of ‘employer’ in cl 3 of the Industrial Agreement is defined to 
mean any of the employers referred to in cl 5.2(b) and cl 5.3(c) of the Industrial Agreement which have the effect 
that the respondent is only an employer party to the Industrial Agreement in his incorporated capacity as the 
Boards of the hospitals formerly comprised in the Metropolitan Health Service Board, Peel Health Services Board 
and the WA Country Health Service.   

(g) It is the State and not the Minister for Health who will, if negotiations are successful, be entering into a contract 
with Serco.  When making this finding the learned Industrial Magistrate had regard to an affidavit sworn by 
Bradley Charles Sebbes on 29 November 2010 who said that if negotiations with Serco are successful the State of 
Western Australia will be a party to the contract.   

(h) The union’s contention that the State and the Minister are interchangeable as if they are one and the same person 
was wrong; that clearly they are not one and are distinct legal entities.   

(i) The Industrial Magistrate’s Court does not have power to bind parties that are not before it, and the proposed 
order sought could not bind the State of Western Australia and/or Serco.   

15 The learned Industrial Magistrate also had regard to an argument put forward by the respondent that the Industrial Magistrate’s 
Court may not issue an interim order under s 83(5) and s 83(7) of the Act unless a contravention or failure to comply is proved.  
The Industrial Magistrate rejected that argument and found that to construe that provision in that way would make it 
ineffectual.  He found that the provision was to be construed as giving the Industrial Magistrate’s Court the power to make 
interim orders where the evidence supports the allegation of an alleged contravention or failure in order to prevent further 
contravention or failure, and it follows that in an appropriate case the Industrial Magistrate’s Court may exercise its power by 
making interim orders pursuant to s 83(7). 

The Notice of Appeal 
16 The notice of appeal was filed on 14 December 2010.  The grounds of the appeal are as follows: 

1. The learned Industrial Magistrate erred in law in misconstruing s 83 of the Industrial Relations Act 1979 (WA) 
(the Act) and thereby failing properly to exercise his jurisdiction to determine whether to grant orders under 
s83(5) and (7) of the Act in failing to find that: 
(a) the power conferred by s83(7) of the Act to make an interim order pending final determination of an 

application under s83(1) does not require the finding of an actual contravention of, or failure to comply 
with, an instrument to which s 83 applies; 
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(b) the substantive application brought by the Appellant and the evidence led in support of the application for 
interim orders did make identifiable allegations of actual breaches of clause 11.13 of the WA Health – 
LHMU – Support Workers Industrial Agreement 2007 (the Agreement); and 

(c) if there were a serious question to be tried concerning those allegations of actual breaches of clause 11.13 
of the Agreement, then, subject to the balance of convenience favouring the making of the interim order 
sought by the Appellant, the court had jurisdiction to make the interim order accordingly. 

2. The learned Industrial Magistrate erred in law and in fact in failing to conclude that there was, on the evidence led 
on the application for interim orders, a serious question to be tried that the Respondent has breached clause 11.13 
of the Agreement when: 
(a) it is strongly arguable that the conduct of the Respondent disclosed in the evidence constitutes a 

"contracting out" and/or a "privatisation" of the functions or duties performed by directly employed 
workers during the life of the Agreement contrary to clause 11.13(b) of the Agreement, notwithstanding 
the evidence of the Respondent that any formal execution of a contract to impose legally binding 
obligations in respect of that "contracting out" or "privatisation" of those functions or duties is likely to be 
entered into by the State of Western Australia. 

(b) it is, further, strongly arguable that the conduct by or on behalf of the Respondent disclosed by the 
evidence occurred in the Respondent’s capacity as a party to the Agreement and not in some other, 
unidentified capacity. 

3. The learned Industrial Magistrate erred in law and in fact in concluding: 
(a) expressly, that as the evidence stands the Appellant cannot demonstrate any contravention or failure to 

comply with the Agreement; and 
(b) by implication, that there is no serious question to be tried justifying the preservation of the status quo 

pending trial by making an interim order restraining the Respondent from taking any step to negotiate or 
facilitate any contracting out or privatisation of any functions and/or duties of directly employed workers 
during the life of the Agreement whether by facilitating or negotiating the contract with Serco, or 
otherwise,  

when: 
(c) the meaning of clause 11.13(b) of the Agreement is to prohibit, among other things, conduct by or on 

behalf of the Respondent of the kind disclosed in the evidence, which conduct includes: 
(i) inviting private interests to tender for a contract for facility management and support services at 

Fiona Stanley Hospital; 
(ii) selecting a preferred bidder from the private sector to provide those services; 
(iii) contract negotiations which are presently occurring between representatives of the Respondent 

and that preferred bidder; 
(iv) expressly stating that most of the non-clinical tasks that are performed by staff employed by WA 

Health will be undertaken by privately employed staff at Fiona Stanley Hospital; 
(v) expressly stating that the Shenton Park campus of Royal Perth Hospital will be closed, that there 

will be job losses at Royal Perth Hospital Wellington Street campus, and that those services are 
being transferred to Fiona Stanley Hospital; and 

(vi) expressly stating that Swan Districts Hospital is to be closed and a private operator will be 
operating the Midland Health Campus. 

17 The appellant seeks orders on appeal that: 
A. The appeal be allowed. 
B. The decision of the learned Industrial Magistrate dismissing the Appellant’s application be varied and an interim 

order be made of the kind sought by the Appellant in the terms sought, as varied, at first instance. 
C. In the alternative to B above, the decision of the learned Industrial Magistrate dismissing the Appellant’s 

application be quashed and the matter be remitted to the Industrial Magistrate’s Court for further hearing and 
determination according to law. 

The Appellant’s Submissions 
18 The appellant’s counsel made a strong submission that the interpretation of industrial instruments must have regard to the 

principle that for the scheme of regulation and its enforcement of industrial relations enacted under the Act to work and 
maintain credibility, there is a critical role of the Commission in holding negotiating parties to the bargains they strike and 
which are subsequently registered as industrial agreements.  In addition, the body of now orthodox authority concerning 
construction and application of industrial agreements recognises the importance of substance, and giving effect to the apparent 
intent of negotiating parties and does not find distinctions which attempt to avoid or evade that common intent.  Thus industrial 
reality is to be recognised in interpreting documents and narrow or pedantic approaches to interpretation should not be taken.  
Inherent in that line of authority is a striving to avoid outcomes of inconvenience or injustice.  It is through these principles that 
the appellant says the relevant clauses of the Industrial Agreement should be interpreted.   
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19 The fundamental basis of the appellant’s argument is a contention that the learned Industrial Magistrate misapprehended the 
extent and import of the appellant’s evidence and too narrowly assessed the substance of the role of the Minister for Health as 
a respondent to the Industrial Agreement.  Behind this argument, is an argument that at all material times the Minister for 
Health in making the statements and carrying out the acts complained of made those statements and carried out those acts not 
only as a representative of executive government but also in the capacity of the incorporated entity of the hospitals that 
formerly comprised in the Metropolitan Health Service Board.  They say this inference can be drawn from the relevant 
provisions of the Hospitals and Health Services Act 1927 (WA) and from the documents which were tendered into evidence, in 
particular the Expression of Interest (AB 14 – 59).   

20 The second important part of the appellant’s argument is that the evidence given by Ms Smith provided evidence of actual 
breaches of the Industrial Agreement and it was not open or necessary for the learned Industrial Magistrate to consider whether 
he had the power to deal with a prospective breach of an industrial agreement.   

21 The appellant contends that there was the substantial volume of evidence before the learned Industrial Magistrate about what 
the respondent (either directly, or on his behalf) had done to implement his intention to contract out and privatise functions or 
duties performed by union members.  That evidence included: 

(a) Ms Smith deposed in her affidavit made on 19 November 2010 (the first affidavit) that the respondent had issued 
a document from the South Metropolitan Area Service titled ‘Fiona Stanley Hospital Facilities Management and 
Support Services – Preferred Bidder Stage, October 2010’ (AB 85 – 89).  The document set out a number of 
questions and answers.  One of the questions asked was ‘How are facilities management and support services 
going to be delivered at Fiona Stanley Hospital?’  The answer given was as follows (AB 86):   

The staff who work at Fiona Stanley Hospital when it opens in 2014 will not perform support service and 
facilities management tasks in the same way staff currently do at existing hospitals.  One major change is 
that most of the non-clinical tasks that are performed by staff employed by WA Health in other public 
hospitals will be undertaken by privately employed staff. 

(b) Ms Smith said in her first affidavit that the Industrial Agreement was not restricted to a certain set of hospitals.  
Rather it was conceived and drafted to apply to all staff present and future within the life of the Industrial 
Agreement whose functions and duties came under the classifications in the Industrial Agreement.   

(c) The Expression of Interest issued on 17 December 2009 was issued by the respondent as the ‘Principal’ in 
contract negotiations, to organisations capable of providing facilities management services for the new Fiona 
Stanley Hospital.  It is common ground that those services encompass duties and functions performed by 
members of the appellant under the Industrial Agreement.  The covering page describes the ‘Principal’ as the 
Minister for Health (AB 16).  The ‘Facilities Manager’ is defined in the glossary to be ‘the person engaged by the 
Principal on behalf of the State of Western Australia under the facilities management contract to provide the 
services’ (AB 36).  The term ‘State’ is defined in the glossary as ‘the Crown in right of the State of Western 
Australia, any Department, agency or instrumentality of the State of Western Australia, any Minister (including, 
without limitation, the Principal) whether body corporate or otherwise and their respective employees, agents, 
contractors and consultants’ (AB 37).  Under cl 2.2 it is stated ‘the Principal will engage the facilities manager as 
a head contractor’ (AB 22).   

(d) The respondent announced on 19 October 2010 on behalf of the Government of Western Australia, that Serco had 
been selected from the private sector to provide non-clinical facilities management and support services at Fiona 
Stanley Hospital.  The announcement observed that ‘the Government’ would then begin contract negotiations 
with Serco with a view to finalising and agreeing on a range of contractual details (AB 83).  

(e) Whilst the affidavit of Mr Sebbes stated that the parties to the contract, if negotiations are successful, will be the 
State of Western Australia (AB 125), the appellant contends that the respondent represents the State of Western 
Australia and whilst he signs the contract on behalf of the State of Western Australia, at common law and 
pursuant to the express terms of the tender he is ‘part and parcel’ of the State which is the executive government 
of Western Australia.   

22 The appellant says in light of the evidence set out in the preceding paragraph, there was a serious question to be tried that the 
respondent had breached cl 11.13 of the Industrial Agreement.  In particular, when the Minister for Health says the government 
will begin contract negotiations with Serco with a view to finalising and reaching an agreement he does so as not the State in 
some narrow technical sense as a body politic, but as the State in a meaningful practical sense, by way of all those who 
undertake the function of executive government through agencies, the Minister for Health, whether body corporate or not, 
departments and senior public service officers who implement those decisions.  The appellant also says that what the Minister 
for Health is doing is part of the implementation of metropolitan health services.  Inherent in this argument is a contention that 
there is no separation at law of the functions and acts of the Minister for Health and those who act under his direction from the 
powers and duties of the Minister for Health as an incorporated Board of the former Metropolitan Health Service and the 
powers and duties as a government Minister for Health whose duty it is to provide health services in Western Australia.   

23 The appellant also says there was evidence before the learned Industrial Magistrate that representations have been made (by 
representatives of the State who are responsible to the Minister for Health), that functions and duties currently undertaken by 
employees who are presently employed covered by the Industrial Agreement will be undertaken by a private contractor.  In an 
affidavit sworn by Ms Smith on 1 December 2010 (the second affidavit) she deposed that she had a number of discussions with 
Marshall Warner from the Department of Health in negotiations for a Support Workers Agreement in 2010.  During 
negotiating meetings the issue of privatisation arose in connection with the use of fixed term contracts in the Department of 
Health whereby Mr Warner said on a number of occasions that employees on fixed term contracts as opposed to permanent 
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staff would be engaged at places where the intent was to privatise the services.  When asked to identify which services were to 
be privatised, she was informed by Mr Warner: 

(a) The Shenton Park Campus of Royal Perth Hospital would be closed. 
(b) There would be job losses at Royal Perth Hospital Wellington Street Campus because those services were being 

transferred to Fiona Stanley Hospital; and 
(c) Swan Districts Hospital would be closed and a private operator would be operating the Midland Health Campus 

(AB 119).  
24 In support of the argument that the capacities of the Minister for Health cannot be seen in some way as mutually exclusive, the 

appellant referred to the following provisions of the Hospitals and Health Services Act: 
(a) Section 5 provides that the general administration of the Hospitals and Health Services Act shall be under the 

control of the Minister. 
(b) Pursuant to s 5A(1), it is the duty of the Minister to provide, to such extent as he considers necessary to meet all 

reasonable requirements: 
(i) hospital accommodation; 
(ii) hospital service, whether at a public hospital or, if necessary on medical grounds, elsewhere; and 
(iii) health services. 

(c) ‘Hospital service’ is defined in s 2 to include accommodation, maintenance, care, and all other services rendered, 
goods supplied or work done at, by or on behalf of a public hospital.   

(d) Section 7(1) provides where a hospital board is abolished the management and control of the hospital is vested in 
the Minister, and under s 7(2) whilst the Minister is deemed to be the board he has all the duties, powers and 
functions of a board, and all property which would vest in a board of a hospital vests in the Minister.  (It is 
common ground in this matter that no board has yet been established for Fiona Stanley Hospital). 

(e) Under s 7A(1) the Minister has the general power to establish depots and supply equipment, stores, drugs and 
other hospital requisites to public hospitals and for the purposes of any public health service provided under any 
Act administered by the Minister.   

(f) Section 18 sets out the functions of hospital boards and provides a number of powers to a hospital board, and s 19 
provides the power of a board to appoint officers and servants.  Under s 18(1)(a)(i) the Minister as a board is 
responsible for the control, management, and maintenance of the public hospital or hospitals for which it is or has 
been appointed.   

25 The appellant says that whether s 7 operates or not, the Minister for Health has a duty to provide health services and a hospital 
service is a subset of that.  The appellant argues the Minister for Health when exercising power under s 7(2) of the Hospitals 
and Health Services Act as the board of the former Metropolitan Health Service one of his functions is to provide health 
services as he sees fit as a board.  So they say that at all material times in relation to the acts complained of, the Minister was 
and is implementing the duties, powers and functions of what was previously the Metropolitan Health Service Board.  
Importantly they say pursuant to s 7A(2) of the Hospitals and Health Services Act the Minister may: 

(a) enter into contracts and make arrangements on such terms and conditions, which may include the payment of 
charges, as the Minister thinks fit; or 

(b) make arrangements for the provision of services by an agency or agencies. 
26 The appellant contends s 5A, s 7(2), s 18 and s 19 of the Hospitals and Health Services Act contemplate that the Minister for 

Health provides health services as a general duty whether he is acting in the place of a board or not.  If he is standing in the 
shoes of the board he is a body corporate and as part of that function he can enter into contracts and make arrangements under 
s 7A(2) and s 19(1) of the Hospitals and Health Services Act.   

27 It is submitted that this construction is compatible with the manner of functions of executive government that ministers or 
employing authorities undertake from time to time in relation to other agencies outside of those in health.  For example, the 
appellant’s counsel referred in argument to the effect of s 3(5) of the Public Sector Management Act 1994 (WA) (PSM Act) 
which provides that a reference in the PSM Act:  

(a) to a person being employed by an employing authority; or 
(b) in relation to a person, to an employing authority as being his or her employing authority, 
shall, if the person was appointed under this Act for and on behalf of the State, be construed as a reference to the person 
being so employed for and on behalf of the State or as a reference, in relation to the person, to the employing authority as 
being his or her employing authority for and on behalf of the State, as the case requires. 

28 Chief executive officers are employed for and on behalf of the State:  s 45 of the PSM Act.  So too are persons appointed by an 
employing authority to the senior executive service:  s 53 of the PSM Act.  Consequently it is argued that the idea of mutual 
exclusivity between Ministers of the Crown and senior executives undertaking important government functions, whether those 
functions are employing people, granting licences or approvals or implementing health services is misconceived.   

29 The appellant contends there are several important factors in interpreting the text of cl 11.13(b) of the Industrial Agreement 
and these are as follows: 

(a) The proscription against contracting out is expressed in absolute terms. 
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(b) The heading to cl 11.13 itself – ‘Contracting out and Privatisation’ – reinforces the textual meaning of the clause 
as being concerned with the substance of what, on a fair and sensible reading, constitutes either or both a 
‘contracting out’ or a ‘privatisation’. 

(c) The proscription on contracting out or privatisation comes directly after a declaration, in cl 11.13(a) that the 
parties recognise the importance of promoting long term job security and career development for employees 
subject to the Industrial Agreement.  Thus they say any attempt to construe cl 11.13(b) narrowly will undermine 
the joint recognition expressed in cl 11.13(a). 

(d) The burden of the prohibition is one operating on the type of work undertaken by directly employed workers, 
namely their ‘functions or duties’.  The burden does not operate on any specific personality of the employees’ 
employing authority.   

30 Whilst the prohibition needs to be read in light of the scope of the Industrial Agreement itself, the appellant says cl 11.13(b) 
remains the starting point for its construction.  Industrial context and purpose are also relevant in construing the language 
chosen by the parties who have struck an agreement to regulate their employment.  Moreover, narrow or pedantic approaches 
to interpretation of an industrial instrument are misplaced.  Meanings which avoid inconvenience or injustice may reasonably 
be strained for, as recognised in the now frequently cited observations of Madgwick J in Kucks v CSR Ltd (1996) 66 IR 182 
(184); applied in Amcor Ltd v Construction, Forestry, Mining and Energy Union (2005) 222 CLR 241.  See also 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia v 
QR Ltd [2010] FCA 591 [39], sustained on appeal as to liability: QR Ltd v Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of Australia [2010] FCAFC 150.   

31 The appellant also says that the context and consequences are important in considering the interpretation advanced on behalf of 
the respondent, namely that, unless and until a formal contract is executed for the provision of facilities management services 
at Fiona Stanley Hospital, there cannot be any conduct that constitutes a ‘contracting out or privatisation’.  The appellant 
contends that not only is such an interpretation ‘narrow’ which is disavowed in the statement of principle by Madgwick J in 
Kucks it also marginalises cl 11.13(b) and robs it of considerable sensible operation.  This is because:  

(a) Such a meaning is formalistic and legalistic and could not have been intended by the framers of cl 11.13 given the 
express recognition of the importance of promoting long term job security. 

(b) The respondent’s interpretation means that all steps taken which are directed to privatisation of services unless 
and until a legally binding contract is executed are not covered by cl 11.13(b). 

(c) If no action can be taken by the appellant or other party affected by cl 11.13(b) until a legally binding contract is 
entered into this would result in the capacity of a participant in industrial relations being severely affected and that 
could not be the intention behind the enforcement regime enacted in the Act.   

32 In relation to ground 1 of the appeal, the appellant says that there was a misconstruction of s 83 of the Act and a failure to 
properly exercise jurisdiction under s 83(7) and s 83(5) of the Act.  Whilst the appellant concedes that the learned Industrial 
Magistrate properly found that there is power to make an interim order pending final determination of an application which 
does not require the finding on actual contravention or failure to comply with an instrument to which s 83 applies, the learned 
Industrial Magistrate erred by finding that the evidentiary material did not appear to disclose a breach of the Industrial 
Agreement as the act of negotiation to enter into a contract of itself cannot constitute contracting out or privatisation.  They 
also say that the learned Industrial Magistrate also erred in finding that what was alleged by the appellant constituted a 
prospective breach when the evidence led in support of the application for an interim order made identifiable allegations of 
actual breaches of cl 11.13 of the Industrial Agreement.  The third part of ground 1 is that the appellant says there was a 
serious question to be tried concerning the allegations of actual breaches of cl 11.13.  They say the learned Industrial 
Magistrate should have considered the balance of convenience which the appellant says favoured the making of an interim 
order as sought by the appellant.   

33 Ground 2 asserts that the Magistrate erred in law and in fact in failing to conclude that there was a serious question to be tried 
that the respondent had breached cl 11.13 of the Industrial Agreement.  The appellant’s counsel made a submission that 
conduct of the respondent constitutes a ‘contracting out’ or ‘a privatisation’ and part of what the Minister has done is to 
implement health services within the State of Western Australia both pursuant to his general power to do so and ‘wearing his 
deemed incorporated hat standing in the shoes of’ the former Metropolitan Health Service Board.  The appellant also argues in 
this ground, that to say that the actual privatisation or contracting out has not occurred because the final formal step of 
executing the written contract and assuming a range of legal obligations has not crystallised, is a very narrow construction of 
cl 11.13(b). 

34 Ground 3 deals with similar issues to those raised in ground 2.  The appellant says that the learned Industrial Magistrate erred 
in failing to have regard to the modified relief sought for interim orders because he failed to have any proper regard to the 
terms of that relief that was ultimately sought.  The appellant says it was not their ‘real complaint’ that the respondent intends 
to execute a contract with Serco, but the grievance of the appellant goes beyond that, to the culmination of the respondent’s 
policy of privatisation.   

35 The appellant contends that the balance of convenience clearly favours the granting of relief.  Central to the consideration of 
this element is the maintenance of the status quo.  Whatever argument may be ultimately advanced on all of the evidence at 
trial, the appellant says it is clearly apparent for the purposes of interim relief that: 

(a) It is the express intention of the parties that, in the event of a grievance, complaint or dispute arising under the 
Industrial Agreement, the status quo will remain until the issue is resolved:  cl 51.1 and cl 51.9 of the Industrial 
Agreement.   
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(b) Claims for interim relief in the sphere of industrial relations recognise that a prudent exercise of jurisdiction 
warrants maintaining of the status quo pending a substantive hearing and determination.   

(c) The Commission has a legitimate function to ensure that parties to an industrial agreement are held to the terms of 
the agreement they have struck.   

(d) Merely to restrain the respondent in the manner sought in the form of relief put to the learned Industrial 
Magistrate would give rise to no apparent detriment to the respondent on the evidence led to date.  All the 
respondent’s plans for the delivery of health services at Fiona Stanley Hospital can still continue, save for those 
that do not prima facie contravene cl 11.13(b).  The respondent seemingly relies on the estimation made by 
Mr Sebbes in late November 2010, that a delay in the opening of Fiona Stanley Hospital would cost between 
$250,000 and $400,000 per day (AB 126 – 127).  Yet the appellant says it is not seeking to delay the opening of 
the hospital.  Its interest is to restrain the taking of steps to negotiate or facilitate the contracting out or 
privatisation of the function or duties of its members.    

(e) If the respondent is permitted to continue to take all steps within its power to facilitate the finalisation of a 
contract and its formal execution such a substantial step will be considerably more difficult to undo than it would 
be to prevent on an interim basis.   

(f) The trial of the substantive application can, for the appellant’s part, be efficiently case managed and programmed 
to occur, subject to the availability of the Industrial Magistrate’s Court, within a matter of weeks, rather than 
months.  The interim restraint need not subsist for any longer than is necessary to maintain the status quo pending 
an expedited trial.   

36 Moreover the appellant says that this is a clear case where it cannot be said that damages would be an adequate remedy to 
vindicate the appellant’s interest in ensuring that an industrial agreement of this Commission is observed should its substantive 
claim be established in due course.  Consequently, they say in all of the circumstances, an interim restraint until trial ordered 
by the Full Bench will satisfy the criteria identified by the common law of Western Australia and Australia and would be a just 
and expeditious outcome, compatible with s 26(1)(a) of the Act.   

The Respondent’s Submissions 
37 The respondent points out that the appellant’s statement of claim alleges only two breaches by the respondent of cl 11.13 of the 

Industrial Agreement, namely: 
(a) Announcing that Serco had been chosen as the preferred tenderer for the provision of non-clinical facilities 

management and support services at Fiona Stanley Hospital; and 
(b) Intending, or proposing, to execute a contract with Serco for Serco to employ employees at Fiona Stanley 

Hospital whose functions and/or duties are identical to, or substantially similar to, functions and/or duties carried 
out by employees covered by the Industrial Agreement. 

38 The appellant sought interim orders under the statutory regime of s 83 of the Act, and Industrial Magistrates Court Practice 
Direction No 1 of 2005.  Practice Directions are made pursuant to reg 72 of the Industrial Magistrates Courts (General 
Jurisdiction) Regulations 2005 (WA).  The appellant is required by paragraph 1 of Practice Direction No 1 of 2005 to outline 
their case/further and better particulars, in a schedule, in the form of Form 8.2.  The outline is required to specify, among other 
matters, the identity and nature of the provisions of the statutory instrument alleged to have not been complied with.  
Paragraph 10 of Practice Direction No 1 of 2005 also requires a party seeking an interim order to: 

(a) Lodge an originating claim specifying the alleged contravention or failure and the final orders sought.   
(b) Lodge an application in Form 6 with a supporting affidavit (Form 7) setting out the interim relief sought and the 

reasons for seeking such relief.   
39 The principal argument advanced on behalf of the respondent are that the breaches alleged by the appellant are not conduct by 

a party to the Industrial Agreement and are incapable in law of constituting a breach of cl 11.13 of the Industrial Agreement.  
Relevantly, it is argued that the Minister for Health may act in an incorporated capacity (a corporate sole) as a hospital board 
and also as a representative of the Western Australian Government.  The respondent says recognition of the Minister’s 
different legal capacities is not mere sophistry.   

40 The respondent says the learned Industrial Magistrate was not in error to examine whether the evidence led by the appellant 
supported the breaches of the Industrial Agreement that had been alleged and to decide the matter on that basis.  The 
respondent also says: 

(a) It is now not open to the appellant on appeal, through the guise of discussing the relief sought, to seek to introduce 
new alleged (prospective) breaches of the Industrial Agreement as interim orders under s 83 of the Act can only 
be granted in respect of the breaches of the relevant instrument which are alleged; 

(b) It is apparent that the varied order sought by the appellant arose from material in the second affidavit of 
Ms Smith.  That document was provided to the respondent on the day the application for the interim order was 
heard by the Industrial Magistrate on 1 December 2010; and 

(c) There was no application to amend the statement of claim by the appellant.   
41 In these circumstances the respondent says that whilst the Industrial Magistrate’s Court is not a court of pleadings the appellant 

is bound by the statement of claim.   
42 Pursuant to s 41(4) of the Act, an industrial agreement relevantly extends to and binds employers who are a party to an 

industrial agreement.  The term ‘employer’ is defined in cl 3 of the Industrial Agreement to mean ‘any of the employers party 
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to the agreement referred to in sub-clauses 5.2(b) and 5.2(c) of this agreement’.  The respondent points out that employers 
referred to in cl 5.2(b) and cl 5(2)(c) of the Industrial Agreement are: 

(a) The Minister for Health in his incorporated capacity under s 7 of the Hospitals and Health Services Act as: 
(i) the hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii) the Peel Health Services Board, and 
(iii) the WA Country Health Service; 

(b) the Western Australian Drug and Alcohol Authority. 
43 The respondent says it is only in his incorporated capacity as the hospitals formerly comprised in the Metropolitan Health 

Service Board, the Peel Health Services Board and the WA Country Health Service, the respondent is an employer party to the 
Industrial Agreement.  The Industrial Agreement does not apply to the respondent acting in any other capacity.  Nor does the 
Industrial Agreement bind the Western Australian State Government generally. 

44 Clause 11.13(a) of the Industrial Agreement provides that the ‘parties recognise the importance of promoting long-term job 
satisfaction and career development for employees subject to this Agreement’.  The respondent points out that this principle is 
specifically limited to the parties to the Industrial Agreement and to the employees subject to the Industrial Agreement.  
Importantly the respondent says that in his incorporated capacity as the hospitals formerly comprised in the Metropolitan 
Health Service Board, the Peel Health Services Board and the WA Country Health Service, the respondent does not control or 
manage Fiona Stanley Hospital.   

45 The respondent also says that cl 11.13(b) of the Industrial Agreement only relevantly prohibits the Minister in his incorporated 
capacity as the hospitals formerly comprising the Metropolitan Health Service Board, the Peel Health Services Board and the 
WA Country Health Service from contracting out or privatising functions or duties.  In publishing the Expression of Interest 
and in announcing that Serco had been selected as the preferred bidder, the Minister for Health was acting on behalf of the 
State Government and was not acting in his incorporated capacity as the hospitals formerly comprising the Metropolitan Health 
Service Board, the Peel Health Services Board or the WA Country Health Service.  If negotiations are completed successfully 
with Serco, a contract between Serco and the Crown in the right of the State of Western Australia for the provision of facilities 
management services will be entered into.  The Minister for Health in his incorporated capacity as the respondent to the 
Industrial Agreement will not be a party to the Contract.   

46 The respondent says that even if the appellant’s artificially expansive interpretation of cl 11.13(b) proposed is accepted (that is, 
the Industrial Agreement applies to employees who may be employed at Fiona Stanley Hospital), there is no serious question 
to be tried as the contract will not be entered into by any party to the Industrial Agreement.  Consequently, the respondent says, 
the learned Industrial Magistrate was correct to take into account the fact that the appellant could not show that the actions of 
the Minister for Health complained of were the actions of a party to the Industrial Agreement and was correct in determining 
there was no serious question to be tried.  The amendment of the relief sought by the appellant did not alter its inability to show 
the breaches alleged were conduct of a party to the Industrial Agreement.   

47 The respondent also says by merely announcing that Serco was the preferred tenderer with whom further negotiations will take 
place and are taking place cannot amount to privatisation and cannot amount to contracting out and the conduct complained of 
is ‘a prospective breach’ or ‘prospective breaches’ over which the Industrial Magistrate’s Court has no jurisdiction:  Bailey. 

48 The respondent says that ground 1(a) cannot be made out as the learned Industrial Magistrate did not find that the power 
conferred by s 83(7) of the Act to make an interim order pending final determination of an application under s 83(1) of the Act 
required a contravention or failure to comply with an instrument to which s 83 applies to be proved before an interim order can 
be made (AB 116).  The respondent says, however, in order to obtain an interim order the claim must relate to matters which 
are capable of constituting a contravention or failure to comply with the provision of a relevant instrument and the breach or 
breaches alleged by the appellant do not meet this requirement. 

49 As to the balance of convenience raised in ground 1(c), where there is an accepted power to issue interim orders, the 
respondent contends the usual principles applicable to the granting of interim injunctions have been held to be relevant:  
Brown v President, State School Teachers’ Union (1989) 69 WAIG 1390, 1393.   

50 The principles that apply when a party is seeking an interim order must: 
(a) Make out a prima facie case, in the sense that the applicant must show a sufficient likelihood of success to justify 

the preservation of the status quo; and 
(b) Show that the inconvenience or injury which the applicant will be likely to suffer if an injunction were refused but 

the applicant were later successful at hearing outweighs the injury which the respondent would suffer if an 
injunction were granted but the respondent was later successful at hearing:  Australian Broadcasting Corporation 
v O’Neill (2006) 227 CLR 57 [65].   

51 The respondent points out that having found that the appellant had not made out a prima facie case, the learned Industrial 
Magistrate was not required to go on and consider the issue of balance of convenience.   

52 However, in the event that the Full Bench may be asked to consider the issue of balance of convenience the following matters 
are relevant: 

(a) As the apparent strength of the appellant’s case diminishes, the balance of convenience moves against the making 
of an order:  Twinside Pty Ltd v Venetian Nominees Pty Ltd [2008] WASC 110 [11].   

(b) The appellant’s action does not demonstrate an arguable case.   
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(c) The interim order sought is calculated to delay the practical completion and opening of Fiona Stanley Hospital.  
Any order that has that effect will have both a human cost, as needed hospital facilities will be delayed, and a 
financial cost of between $250,000 and $400,000 per day of delay:  Affidavit of Mr Sebbes (AB 125 – 127). 

(d) The Commission (like the Industrial Magistrate’s Court) does not have the power to bind parties that are not 
before it.  Neither party to the proposed contract (that is, the State and Serco) is before the Commission. 

(e) The appellant is seeking injunctive relief of a character that belongs in a superior commercial court.  It seeks relief 
against parties who are not present.  It also seeks to prevent legitimate economic and social activities of persons 
who are not parties to the Industrial Agreement. 

(f) If an injunction were being sought in the Supreme Court in Western Australia, it would ordinarily be necessary to 
serve the parties sought to be enjoined and to give an undertaking for damages:  Rules of the Supreme Court, 
O 52, r 1, r 9 and r 10; Supreme Court Practice Direction 4.3.4.  Despite the significant and irreparable harm 
which will be caused by any order which has the effect of delaying the opening of Fiona Stanley Hospital, there is 
no requirement to give an undertaking for damages in this Commission, and the Commission is not empowered to 
receive or enforce such an undertaking. 

(g) There is no requirement to grant an interim order to protect the employment of any employees covered by the 
Industrial Agreement.  No employees will have their employment terminated due to the opening of Fiona Stanley 
Hospital in 2014.  Nor will any employee be forced to accept employment with Serco in 2014:  Affidavit of 
Mr Warner (AB 138). 

(h) The status quo in relation to the employees subject to the Industrial Agreement is fully protected.  The fact that 
due to a properly constituted law of the Commonwealth of Australia (the Fair Work Act 2009), employees 
employed by Serco in 2014 are likely to come within the federal industrial relations system, rather than the 
Western Australian Industrial Relations Commission system in which the appellant operates, is not a factor 
relevant to whether an interim order should issue. 

Application to Adduce Fresh Evidence 
53 After submissions were heard on 27 January 2011, in a letter to the Full Bench dated 10 February 2011, the appellant made an 

application to adduce fresh or new evidence.  The fresh or new evidence consists of the following statements in a letter to the 
secretary of the appellant, Mr David Kelly, from Mr Warner dated 10 February 2011 that: 

• The decision on the preferred scope of private sector involvement in the provision of facilities management and 
support services at the Fiona Stanley Hospital will be taken in due course by State Cabinet.  It is unlikely that a 
decision will be sought from Cabinet before April 2011. 

• For the purposes of Clause 46.1(a) of WA Health - LHMU - Support Workers Industrial Agreement 2007 the 
execution of a contract with the preferred proponent will constitute the definite decision to introduce major 
change. 

• In terms of the execution of a contract the Minister for Health would act to give effect to a decision by State 
Cabinet. 

54 The appellant says that Mr Warner’s letter deals with an important issue of fact insofar as the letter makes clear that the 
Minister for Health will be a party to the proposed contract with Serco for services to be provided at Fiona Stanley Hospital.  
They say this evidence, is clearly fresh evidence that should be admitted in this appeal, as the evidence was not available at the 
time of the initial hearing before the learned Industrial Magistrate, nor at the hearing of the appeal before the Full Bench on 
27 January 2011.  Further, they say the statements provide a critical context to certain evidence upon which the respondent has 
placed substantial reliance, namely the assertion of Mr Sebbes at para 8 of his affidavit sworn on 29 November 2010 that: 

The parties to the Contract, if negotiations are successful, will be the State of Western Australia (State) and Serco (AB 
125). 

55 The appellant contends this fresh evidence reinforces the case for the appellant generally and supports the appellant’s position 
that the Minster for Health is in breach of the Industrial Agreement.   

56 The respondent opposes the application by the appellant to adduce fresh evidence.  The respondent in a letter from his 
solicitors dated 16 February 2011 says that the suggestion by the appellant that the Minister for Health will be a party to the 
contract is incorrect.  They also refer to para 8 of the affidavit of Mr Sebbes at AB 125 and say the uncontested evidence 
before the Commission is that the parties to the contract, if negotiations are successful, will be the State of Western Australia 
and Serco.  They contend that the statements made in Mr Warner’s letter merely indicate that the Minister for Health is likely 
to be the person who signs the contract on behalf of the State and at law the fact that the Minister for Health in signing the 
contract will do so on behalf of the State, will not make the Minister a party to the contract:  see, for example, Minister for 
Youth and Community Services v Health and Research Employees’ Association of Australia, NSW Branch (1987) 
10 NSWLR 543, 556 – 558.   

57 The respondent says that the statements contained in the letter from Mr Warner should not be admitted as the appellant could 
have, with reasonable diligence, obtained evidence as to who was likely to sign the contract for and on behalf of the State.  For 
example, in the proceedings before the learned Industrial Magistrate, Mr Sebbes could have been cross-examined on his 
affidavit.  In any event, they say that the evidence that the Minister for Health is likely to be the person that signs the contract 
on behalf of the State will make no difference to the outcome of this matter as the Minister will not, by so signing, become a 
party to the contract in any capacity.   

58 In the alternative, the respondent says that if the letter is received into evidence, the incorrect assertion that the letter indicates 
that the Minister for Health will be a party to the contract with Serco should be rejected.   
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59 The test to be applied by the Commission for admission of fresh evidence on an appeal was for many years set out in the 
decision of the Full Bench in Federated Clerks’ Union of Australia, Industrial Union of Workers, WA Branch v George 
Moss Ltd (1990) 70 WAIG 3040, 3041 in which the Full Bench held that fresh evidence is only admissible if: 

(a) The evidence was not available to the parties seeking to tender it at the time of the trial and the evidence would 
not have been available to that party with reasonable diligence in the preparation of their case; and 

(b) The evidence must be such that it would have had an important influence on the result of the trial and must be 
credible, but not necessarily beyond controversy. 

60 The Full Bench modified this criteria in Underdown v Dowford Investments Pty Ltd [2005] WAIRC 01243; (2005) 85 WAIG 
1437, when Sharkey P and Kenner C with whom Scott C agreed, said at [8] and [9] that fresh evidence can only be admitted if 
it is almost certain that, if the evidence had been available and adduced, an opposite result would have been reached.  They 
also observed that they had put this last condition too low in George Moss Ltd and they wished to retract what they said in that 
case and substitute the stricter criteria.  The modified principle was applied by the Full Bench in Merredin Customer Service 
Pty Ltd as trustee for Hatch Family Trust t/a Donovan Ford/Merredin Nissan and Donovan Tyres v Green [2007] WAIRC 
01150; (2007) 87 WAIG 2789 [10].   

61 Whilst I am satisfied that the evidence contained in the letter dated 10 February 2011 was not available to the parties seeking to 
tender it at the time of the hearing before the learned Industrial Magistrate, I am not satisfied it would have resulted in the 
making of an interim order.  Mr Warner does not expressly state that the Minister for Health will be a party to a contract with 
Serco.  As the respondent asserts, if the Minister for Health signs a contract for and on behalf of the Crown, then the Minister 
when so signing only does so as an agent of the Crown and not as a party to the contract:  Minister for Youth and Community 
Services [72] – [73], (McHugh JA).  In any event, it is not clear from Mr Warner’s letter in what capacity the Minister would 
sign.  Further and of more importance, the learned Industrial Magistrate found that it was doubtful whether the appellant could 
establish that the conduct of the respondent complained of was that of a party to the Industrial Agreement, as the definition 
‘employer’ in cl 3 of the Industrial Agreement, has the effect the respondent is an employer party to the Industrial Agreement 
only in his incorporated capacity of the hospitals formerly comprising the Metropolitan Health Service Board, Peel Health 
Services Board and the WA Country Health Service.  For the reasons that follow, I am of the opinion that the learned Industrial 
Magistrate did not err in making this finding.  For this reason, I am also of the opinion that it is not necessary in this appeal to 
determine who will be the party to any contract with Serco in respect of Fiona Stanley Hospital if indeed such a contract is to 
be entered into in the future.   

Conclusion 
(a) Negotiations with Serco 
62 The first issue of importance in this appeal is whether the acts complained of in relation to the negotiations with Serco with a 

view to entering into a contract for the provision of facilities management and support services for Fiona Stanley Hospital were 
carried out by or on behalf of the respondent in his capacity as a respondent to the Industrial Agreement.   

63 The powers of the State as the Crown are derived from Acts of Parliament and the common law.  At common law the Crown is 
empowered to employ by the Royal prerogative:  Council of Civil Service Unions v Minister for the Civil Service [1984] 
3 All ER 935 (HL).  It also has a prerogative power to enter into contracts to provide services.  A prerogative power can be 
displaced, abolished or limited by statute, and once a statute has occupied the ground formerly occupied by the prerogative, the 
Crown must comply with the terms of the statute:  Hogg PW and Monahan PJ, Liability of the Crown (3rd ed) and cases cited 
therein (17).  A statute will only displace a prerogative power with respect to powers or matters that the statute deals with 
expressly or by necessary implication:  Hogg (17); Dunn v R [1896] 1 QB 116 (120) (Kay LJ); Ryder v Foley [1906] HCA 61; 
(1906) 4 CLR 422 (435) (Griffith CJ) and (444 – 445) (Barton J).   

64 The power to engage employees to work in a public hospital who are not members of the Senior Executive Service is regulated 
not only by the provisions of the Hospitals and Health Services Act but also the PSM Act.   

65 Pursuant to s 15(2) of the Hospitals and Health Services Act the management and control of a public hospital (or more than 
one public hospital where a re-organisation of hospital boards has taken place under s 16), is vested in the board constituted in 
relation to it and under s 15(3) every board is a body corporate.  At common law, as a corporate entity, each board of a public 
hospital is a legal separate entity.  Even where a company has only one member it is a separate legal entity and its rights, 
privileges, duties and liabilities are separate from those of its sole member:  Austin RP and Ramsay IM, Ford’s Principles of 
Corporations Law (13th ed) (2007) [4.150].   

66 Each board has an express power to employ under s 19(1) of the Hospitals and Health Services Act and each board is the 
employer of employees who carry out functions at or for the public hospital or hospitals that each board is appointed to manage 
and control.  The fact that each board is a separate employer is recognised by the statutory scheme of the rights and obligations 
of public sector employers and management of public sector employment in the PSM Act.  Section 5(1)(c)(iii) of the PSM Act 
relevantly provides among other matters that an ‘employing authority’ is a board in relation to an employee if a written law 
confers on the board the power to appoint staff.   

67 Employees whose terms and conditions of employment are covered by the Industrial Agreement are not appointed under the 
PSM Act or for and on behalf of the Crown within the meaning of s 3(5) of the PSM Act.  Persons appointed under the PSM 
Act are those appointed as chief executive officers and chief employees under Division 4 of Part 2 of the PSM Act, public 
service officers including those appointed to senior executive posts under Division 1 of Part 3 of the PSM Act, and ministerial 
officers appointed under Division 1 of Part 4 of the PSM Act.  Employees whose employment is covered by the Industrial 
Agreement are not appointed as officers or employees in any of those categories.   

68 Where the management and control of a hospital is vested in the Minister for Health pursuant to s 7(1) of the Hospitals and 
Health Services Act, s 7(2) of the Hospitals and Health Services Act relevantly provides: 



304 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Whilst the Minister is so controlling any hospital he shall be deemed to be the board thereof and to be incorporated under 
the name of such board, and shall have all the duties, powers and functions of a board, and all property which would vest 
in a board of such hospital shall vest in the Minister. 

69 Importantly s 7(2) of the Hospitals and Health Services Act does not simply provide for the Minister for Health to have all the 
duties, powers and functions of a board, the provision goes further than that.  In deeming the Minister for Health when 
controlling a public hospital that is vested in him, to be the board and an incorporated body, the Minister for Health as an 
incorporated board is a separate legal entity to the entity of the Minister for Health as a Minister of the Crown.  Consequently 
the powers, duties and functions that otherwise attach to the office of Minister for Health under the provisions of the Hospitals 
and Health Services Act that do not expressly apply to a board are separate powers and duties.  This is one of the consequences 
of the well recognised common law principle of the separate entity doctrine in the law of corporations.   

70 If pursuant to provisions of the Hospitals and Health Services Act, the Minister for Health only had the powers and functions 
of a hospital board if no board was appointed and in these circumstances was not deemed to be the board of a public hospital or 
hospitals and to be incorporated, then the arguments put forward on behalf of the appellant would have some force.  However, 
the Minister for Health when acting in an incorporated capacity as a board, part of his functions and duties cannot be the duties 
and functions arising under s 5A and s 7A of the Hospitals and Health Services Act, as these provisions do not vest powers and 
duties in a board.   

71 The incorporated capacity of the Minister for Health as a board is the employer of employees in the hospitals of which he is 
constituted as a board and an incorporated body.  It is in this capacity, and only in this capacity, that he is properly named as 
one of the employers bound by the Industrial Agreement.   

72 The terms of the Industrial Agreement must be construed in accordance with the express provisions of the Hospitals and 
Health Services Act.  It follows therefore that there is no scope for giving the meaning of ‘employer’ in cl 3, cl 5.2(a) and 
cl 5.2(b) any construction beyond that what is authorised by the provisions of the Hospitals and Health Services Act.   

73 For these reasons, the terms of the Industrial Agreement, in particular cl 11.13(b), cannot apply to the Minister for Health other 
than in his incorporated capacity as: 

(a) the hospitals formerly comprised in the Metropolitan Health Service Board; 
(b) the Peel Health Services Board; and 
(c) the WA Country Health Service.   

74 Prior to the abolition of the Metropolitan Health Service Board on 9 March 2001, the Metropolitan Health Service Board was 
comprised of the following hospitals (affidavit of Mr Warner sworn on 29 November 2010 (AB 131)): 

(a) Armadale Kelmscott Memorial Hospital 
(b) Bentley Hospital 
(c) Fremantle Hospital 
(d) Graylands Selby-Lemnos & Special Care Hospital 
(e) Kalamunda District Community Hospital 
(f) King Edward Memorial Hospital for Women 
(g) Osborne Park Hospital 
(h) Perth Dental Hospital 
(i) Princess Margaret Hospital for Children 
(j) Rockingham/Kwinana District Hospital 
(k) Rottnest Island Nursing Post 
(l) Royal Perth Hospital 
(m) Sir Charles Gairdner Hospital 
(n) Swan District Hospital 
(o) Woodside Maternity Hospital 
(p) Wooroloo Hospital 

75 The building of Fiona Stanley Hospital is yet to be completed.  No board has been constituted to manage and control the 
proposed public hospital.  There is no scope to construe Fiona Stanley Hospital as part of the hospitals ‘formerly comprised in 
the Metropolitan Health Service Board’ as such an expression refers to a board that has been abolished, not to one that is yet to 
be created.   

76 Consequently, insofar as the appellant argues there is a prima facie case for an interim order restraining the respondent from 
taking any steps to negotiate or facilitate any contracting out or privatisation of any function and/or duties of directly employed 
workers during the life of the Industrial Agreement by facilitating or negotiating a contract with Serco for services at Fiona 
Stanley Hospital, this part of the appeal must fail.   

77 As a consequence of this finding it becomes unnecessary to consider whether the State of Western Australia or the Minister for 
Health will be a party to any contract with Serco.   
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(b) Is or should the Appellant be Bound by the Case Stated in the Statement of Claim 
78 When the application for an interim order was made by the appellant, the appellant put forward a modified order which sought 

to extend the scope of acts to be prohibited to facilitating or negotiating contracts for the privatisation of services with 
contractors other than Serco.  The basis for the modified order is said to arise out of statements made by Mr Warner to 
Ms Smith during 2010 to the effect that there is an intention to privatise particular services that are currently provided at 
hospitals that formerly comprise the Metropolitan Health Service Board.   

79 The appellant’s statement of claim sets out the particulars of the breaches of the Industrial Agreement alleged by the appellant.  
Those particulars only relate to the proposal by the respondent to enter into an agreement with Serco to provide services and 
carry out functions at Fiona Stanley Hospital.  The particulars do not specify any particulars which relate to an intention to 
privatise services at Royal Perth or Swan Districts Hospitals which are hospitals, among others, that formerly comprised the 
Metropolitan Health Service Board.   

80 The Industrial Magistrate’s Court when exercising its general jurisdiction is like the Commission not a court of pleadings.  
Pursuant to reg 35(4) of the Industrial Magistrates Courts (General Jurisdiction) Regulations the Industrial Magistrate’s Court 
is not bound by the rules of evidence and may inform itself on any matter and in any manner as it thinks fit.  Under reg 5 of the 
Industrial Magistrates Courts (General Jurisdiction) Regulations the Industrial Magistrate’s Court is required to ensure that 
cases are dealt with justly.  Similarly, the Commission itself is not bound by the rules of evidence and is bound to act according 
to equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms:  s 26(1)(b) and 
s 26(1)(a) of the Act.   

81 Whilst the Industrial Magistrate’s Court is not a court of pleadings that does not mean that a party to proceedings in the general 
jurisdiction of the Industrial Magistrate’s Court should not be bound by their particulars.  I and Beech CC recently observed in 
Palermo v Rosenthal [2011] WAIRC 00069 [73] and [80]: 

73 … The Commission is not a court of pleadings.  It is required by s 26 of the Act to act according to equity, good 
conscience and the substantial merits of the case and without regard to technicalities and legal form.  However, 
the nature of an enquiry under s 23(1) of the Act is not inquisitorial in the sense that the Commission can 
undertake an enquiry outside the bounds of particulars.  Particulars of a claim and corresponding particulars of 
defence to a claim are necessary to avoid a trial by ambush.  Such particulars need not be drafted with any finesse 
or to the same extent as required in a court of pleadings but must leave the opposing party in no doubt as to what 
is alleged so as to enable the opposing party to know what case he or she is required to meet.  Proceedings 
brought by an employee under s 29(1)(b) of the Act are adversial in nature and as such, once particulars are given 
each party is entitled to run their case on the basis that the particulars set the boundaries of relevant issues in 
dispute.  Unless an application to amend particulars is granted, a party should be bound by the particulars they 
have provided. 

80 These provisions together with the requirements of procedural fairness and the provision of a fair hearing 
establish the following statutory case management regime that: 
(a) Matters should be dealt with in a way that eliminates delay with a minimum of legal form and technicality 

but allows for a proper and just consideration of matters; 
(b) When managing a matter the Commission should have regard not only to the interests of each party but to 

interests of the public in the efficient use of resources of the Commission; 
(c) There should be a fair and reasonable opportunity to both parties to each present their case.  A 

determination of what is fair and reasonable in the circumstances of a matter should have regard to the 
matters raised in (a) and (b) above and: 
(i) The parameters of relevant matters set by the particulars given by each party in the application, 

notice of answer and any other particulars. 
(ii) What is reasonably required for the efficient presentation by each party of their case. 
(iii) The principle that each party should not be left in any doubt about what is alleged against them 

and the opposing case they are required to meet. 
82 If the appellant’s concerns about privatisation of services extended beyond negotiations with Serco to other alleged breaches of 

the Industrial Agreement, the appellant should have sought to amend the particulars set out in the statement of claim as the 
matters alluded to in the second affidavit of Ms Smith potentially raised new and different alleged breaches of the Industrial 
Agreement.   

83 The widening the scope of the order sought by the appellant to ‘or others’, was in light of the matters stated in Ms Smith’s 
second affidavit, a substantial addition to the particulars of the alleged breach of the Industrial Agreement.  This evidence was 
outside the bounds of the particulars in the union’s statement of claim.  This was not merely a matter of form or an 
inconsequential change to the particulars.  If it were an inconsequential change it would perhaps not be necessary to amend the 
statement of claim as the strict rules of pleading that apply to superior courts of record have no application to the Industrial 
Magistrate’s Court.  In matters however where potentially more than one breach of an industrial instrument is alleged such 
breaches should be particularised.  As alleged breaches in respect of Royal Perth Hospital and Swan Districts Hospital were 
not particularised in the statement of claim, I am of the opinion that the learned Industrial Magistrate did not err in not having 
regard to the evidence in the second affidavit of Ms Smith about the anticipated job losses and transfer of services at Royal 
Perth Hospital and Swan Districts Hospital.   
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(c) Is there Prima Facie Evidence in Relation to the Privatisation of Services at Royal Perth Hospital and Swan Districts 
Hospital 

84 If I am wrong about the requirement to amend the particulars in the statement of claim, it is my view that the evidence of 
Ms Smith about what is planned to occur at Royal Perth Hospital and Swan Districts Hospital is not sufficient to establish a 
prima facie case of any alleged breach or breaches of the Industrial Agreement to found an interim order pursuant to s 83(5) of 
the Act.   

85 The evidence about the statements Mr Warner is said to have made about what is planned to occur at Royal Perth Hospital is 
vague and does not without further information, disclose a privatisation or contracting out of the functions or duties of persons 
whose employment is covered by the Industrial Agreement.  Statements that the Shenton Park Campus will be closed and there 
will be job losses at the Wellington Street site of Royal Perth Hospital because those services will be transferred to Fiona 
Stanley Hospital does not establish a contracting out or privatisation of functions and duties of employees at Royal Perth 
Hospital as the services will in the future be transferred to a separate legal entity, that is to the future board of Fiona Stanley 
Hospital.   

86 Whilst the evidence establishes that Swan Districts Hospital is to be closed and replaced by a new facility to be built at 
Midland Health Campus which will be operated by a private contractor, there was no evidence before the Industrial 
Magistrate’s Court as to whether the Midland Health Campus: 

(a) Is to be a new public hospital and thus not part of the hospitals formerly comprised in the Metropolitan Health 
Service Board; or 

(b) Is simply the new name and new building and as such the new facility at Midland Health Campus could be said to 
still be the ‘Swan Districts Hospital’ and thus part of hospitals formerly comprised in the Metropolitan Health 
Service Board. 

87 Even if the new facility can be regarded at law as part of the hospitals formerly comprised in the Metropolitan Health Service 
Board there is no evidence about whether any actual steps have been taken to contract out or privatise functions at the Swan 
Districts Hospital.  The evidence at its highest, simply establishes an intention to do so.  Whether that intention has been acted 
on by the taking of any steps such as the issuing of an expression of interest or any other similar process or when such steps are 
likely is not known.  Such steps in my view would be steps that could be characterised as ‘contracting out or privatisation of 
functions or duties’ within the meaning of cl 11.13(b) of the Industrial Agreement.  I do not agree that the prohibition created 
by cl 11.13(b) is restricted to the entering into a contract with a private provider of services.  If the framers of the clause had 
intended such a meaning words of narrow import would have been used.  The concept of ‘contracting out’ and ‘privatisation’ 
are words of wide import.  The words ‘contracting out’ connote and encompass the entire process of entering into a contract, 
which would include the contractual processes such as issuing of expressions of interest, the calling of tenders and selecting a 
preferred tenderer.  By including the word ‘privatisation’ is to extend the meaning of the prohibition to include the process and 
incidents of privatisation which would also include issuing an expression of interest, selection of a preferred tenderer or other 
pre-contractual processes.  The prohibition in cl 11.13(b) is not simply on the entering into a contract but is something more 
than an intention to commence a process of privatisation or contracting out.   

88 However, as set out above, the evidence adduced by the appellant does not establish in relation to Swan Districts Hospital that: 
(a) Services at the hospital are to be contracted out (rather than services are to cease resulting in job losses in relation 

to which may trigger the application of the Western Australian Government/Liquor, Hospitality and 
Miscellaneous Union Redeployment, Retraining and Redundancy Certified Agreement 2004); or 

(b) Pre-contractual steps have been taken with any potential private provider of services. 
89 For these reasons, I would make an order that the appeal be dismissed.   
SCOTT ASC: 
90 I have had the benefit of reading a draft of the reasons for decision of the Acting President.  I agree and have nothing to add. 
KENNER C: 
91 The background to this appeal, the reasons of the learned Industrial Magistrate, and the submissions of the parties in relation to 

the grounds of appeal, have been set out in the reasons of Smith AP, which I need not repeat. 
Issues 
92 The issues arising on this appeal to my mind are twofold: 

(a) Did the terms of the WA Health – LHMU – Support Workers Industrial Agreement 2007 (‘the Agreement’) apply 
to the circumstances before the learned Industrial Magistrate; and 

(b) If so, did the learned Industrial Magistrate err in not granting an interim order under s 83(7) of the Industrial 
Relations Act 1979 (‘the Act’)? 

93 It was common ground both at first instance and on this appeal, that the applicant and the respondent are parties to the 
Agreement. 

94 Cl 5 – Area, Incidence and Parties Bound the Agreement provides as follows: 
5.1 This agreement applies throughout the State of Western Australia and is binding on the parties and on employees 

to which the Health and Disability Services - Support Workers - Western Australian Government - Award 2001 
applies. 
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5.2 The parties to the agreement are: 
(a) The Liquor, Hospitality and Miscellaneous Union, WA Branch. 
(b) The Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 

1927 (WA) as: 
(i) the Hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii) the Peel Health Services Board, and 
(iii) the WA Country Health Service. 

(c) The Western Australian Drug and Alcohol Authority 
(d) The Director General of Health is the delegate of the Minister for Health in his incorporated capacity 

under s.7 of the Hospitals and Health Services Act 1927 (WA).  In this capacity the Director General acts 
as the “Employer” for the purposes of this Agreement. 

95 The provision of the Agreement in issue for the purposes of the appeal is cl 11.13 which is in the following terms: 
11.13 Contracting Out and Privatisation 

(a) The parties recognise the importance of promoting long term job security and career development for 
employees subject to this Agreement.  

(b) With the exception of those contracts for services currently in existence, there will be no contracting out 
or privatisation of functions or duties performed by directly employed workers during the life of this 
Agreement. 

(c) Subject to successfully negotiating an efficiency and quality agreement between the parties to this 
Agreement, the Employer will not re-tender contracts for service currently in place which can be carried 
out by directly employed workers. 

(d) Negotiations to successfully return in house those functions or duties currently out-sourced will include 
the following factors; 
(i) Whether the product delivered under the contract for services meets the expected outcomes in 

terms of efficiency, quality and safety; 
(ii) Public interest considerations such as quality of services and the safety of patients;  
(iii) Cost, in particular the wages differential (if any) between the rates of pay for employees current 

contracts and directly employed employees; and 
(iv) The impact the contract has on the job security and career development for employees subject to 

this agreement. 
(e) Any agreement reached between the parties as a result of this process will be written up into a document 

and signed by both parties.  The parties agree to be bound by the agreement as recorded in this document.  
The document will then be binding and enforceable between the parities (sic). 

96 That part of cl 11.13 which is most relevant is cl 11.13(b). 
97 Whilst by cl 6 of the Agreement the nominal expiry date of the Agreement was 31 July 2010, by s 41(6) of the Act, as no party 

has retired from its terms, the Agreement continues in force. 
98 Industrial agreements obtain legal effect by registration by the Commission under s 41 of the Act.  Upon registration, an 

industrial agreement has application by s 41(4) and (5) of the Act which are in the following terms: 
(4) An industrial agreement extends to and binds —  

(a) all employees who are employed —  
(i) in any calling mentioned in the industrial agreement in the industry or industries to which the 

industrial agreement applies; and 
(ii) by an employer who is —  

(I) a party to the industrial agreement; or 
(II) a member of an organisation of employers that is a party to the industrial agreement or that 

is a member of an association of employers that is a party to the industrial agreement; 
and 

(b) all employers referred to in paragraph (a)(ii), 
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement. 

(5) An industrial agreement shall operate —  
(a) in the area specified therein; and 
(b) for the term specified therein. 
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99 As opposed to awards of the Commission, which by s 37 of the Act apply as a ‘common rule’ to all employees and employers 
in the industry or industries to which they apply (subject to any term to the contrary), an industrial agreement, by s 41(4) of the 
Act, only extends to employees employed by an employer who is a party to the industrial agreement. 

100 Therefore the resolution of the first issue turns on whether any employer, party to the industrial agreement, has engaged, or 
proposes to engage, in conduct said by the appellant to constitute a contravention of, or failure to comply with, cl 11.13(b) of 
the Agreement. 

Principles of Interpretation 
101 The Agreement, as a legal instrument, is subject to the usual principles of interpretation.  There has been over many years, 

judicial acceptance that in the case of industrial instruments, such as awards or industrial agreements, a ‘generous’ approach to 
interpretation should be applied.  In George A Bond & Co Ltd (in liquidation) v McKenzie [1929] AR (NSW) 498 Street J 
said at 503 – 504: 

… speaking generally, awards are to be interpreted as any other enactment is interpreted.  They lay down the law 
affecting employers and employees in their relations as such, and they have to be obeyed to the same extent as any other 
statutory enactment.  But at the same time, it must be remembered that awards are made for the various industries in the 
light of the customs and working conditions of each industry, and they frequently result, as this award in fact did, from an 
agreement between the parties, couched in terms intelligible to themselves but often framed without careful attention to 
form and draughtsmanship which one expects to find in an Act of Parliament.  I think, therefore, in construing an award, 
one must always be careful to avoid a too literal adherence to the strict technical meaning of words, and must view the 
matter broadly, and after giving consideration and weight to every part of the award, endeavour to give it a meaning 
consistent with the general intention of the parties to be gathered from the whole award. 

102 As to the interpretation of industrial agreements in this jurisdiction, in Robe River Iron Associates v Amalgamated Metal 
Workers and Shipwrights Union (1987) 67 WAIG 1097 Brinsden J observed at 1098: 

The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.  If 
the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the 
particular provision being considered.  Therefore, when the issue is which of two or more possible meanings is to be 
given a contractual provision it is not permissible to look at actual intentions, aspirations, or expectations of the parties 
before or at the time of the contract, except in so far as they are expressed in the contract but to look at only the objective 
framework of facts within which the contract came into existence, and to the parties presumed intentions in that setting.  
Should a consideration of the whole terms of this Agreement expose an ambiguity in the construction of Clause 6(9) then 
resort may be made to extrinsic material and in certain circumstances any trade custom or usage. 

103 In the same case, Kennedy J said that in the interpretation of agreements, a broad approach to the meaning of the agreement 
should be adopted, and too literal adherence to the technical meaning of words should be avoided. 

104 More recent expressions of the generous approach to the interpretation of industrial instruments were adopted by Madgwick J 
in Kucks v CSR Limited (1996) 66 IR 182, considered and approved by Kirby and Callinan JJ in Amcor Limited v CFMEU 
(2005) 222 CLR 241 at 270-271; 282-283.   

Employer Party to the Agreement-Fiona Stanley Hospital 
105 Given the terms of s 41(4) of the Act, the scope and application of the Agreement is to be determined by ascertaining who are 

the employers bound by it and whether one or more of them is an ‘employer’ for the purposes of the application for interim 
orders before the learned Industrial Magistrate. 

106 By cl 5.2 of the Agreement the employers, as defined in cl 3 of the Agreement, are set out. 
107 Under this clause the Minister for Health is an employer but in a particular capacity, that is as an incorporated entity under s 7 

of the Hospitals and Health Services Act 1927 (“the Hospitals Act”). 
108 The Hospitals Act by its long title provides that it is ‘An Act to provide for the establishment, maintenance, and management 

of public hospitals and for the control and regulation of private hospitals and private psychiatric hostels, for the provision of 
other health services and for incidental and other purposes’. 

109 Under the Hospitals Act, the responsible Minister may declare an institution to be a public hospital: s 3.  By s 15, there may be 
the appointment by the Governor of a hospital board, as a body corporate, in which the management and control of a hospital is 
vested.  By s 19, a board, for the purposes of performing its functions under s 18 of the Hospitals Act, can engage employees 
or other persons, and will be the employer. 

110 By s 7 of the Hospitals Act, in a case where a hospital board is abolished, the management and control of the hospital board is 
vested in the Minister; the Minister is incorporated under the name of the board and performs all of the duties, functions and 
powers of the former board.  In this capacity the Minister is deemed to be the relevant hospital board.   

111 The relevant history of the organisation and reorganisation of the various hospital boards in Western Australia is set out in the 
affidavit of Mr Warner at AB 128-151.  These are referred to in cl 5.2(b) of the Agreement. In short, all of the former hospital 
boards have now been abolished, and the powers of the former boards are vested in the Minister under s 7 of the Hospitals Act. 

112 Thus, the Minister in his incorporated capacity, stands in the shoes of the former hospital boards and is the employer of 
employees in the hospitals as specified in cl 5.2(b)(i)-(iii) of the Agreement.  It is also plain that by the operation of s 7 of the 
Hospitals Act, the Minister in his incorporated capacity has a separate legal personality to the Minister as an individual.  As a 
corporate entity, the Minister’s status, functions and powers are quite different to that applying to the Minister’s general duties 
under the Hospitals Act, as for example, in ss 5A and7A.  In my view, these are not, contrary to the submissions of counsel for 
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the appellant, matters of ‘mere sophistry’.  It is also trite to observe that the Crown in right of the State has a separate legal 
personality.  

113 Additionally, the Director-General of Health is also an employer for the purposes of the Agreement, but only as the delegate of 
the Minister in his capacity under s 7 of the Hospitals Act.  Therefore, this does not enlarge the scope of the employers bound 
by the Agreement as specified in cl 5.2(b). 

114 On the facts as found before the learned Industrial Magistrate, the Fiona Stanley Hospital is yet to be built.  Thus, no 
declaration has been made by the Minister under s 3(2) of the Hospitals Act.  Further, no hospital board in relation to the 
proposed Fiona Stanley Hospital has been appointed under s 15 of the Hospitals Act (See affidavit of Mr Warner AB 137). 

115 In my view therefore, on its proper construction, and having regard to the terms of s 41(4) of the Act, the Agreement is limited 
in its scope and application to employees of the employers named as parties in cl 5.2(b). This in effect means that it cannot 
extend to any employee, present or future, who is not employed by an employer, as a hospital board in the form of the Minister 
in his incorporated capacity, coming within the scope of cl 5.2(b)(i)-(iii). 

116 As the Fiona Stanley Hospital is yet to be established as an employer, it is not, through the Minister in his incorporated 
capacity, a party to the Agreement and therefore no issues concerning the Fiona Stanley Hospital are covered by, or can be the 
subject of, proceedings regarding the enforcement of the Agreement.  On this analysis, there was no capacity for the appellant, 
under Part III of the Act dealing with enforcement, to seek interim relief against the respondent in his capacity as a legal entity 
not party to or bound by the Agreement as the board of a relevant hospital. 

117 Nor, in my opinion, can the appellant take any comfort from cl 5.2(d) of the Agreement, as the Director-General of Health is 
only named as an employer in his capacity as a delegate of the Minister who in turn, is a party to the Agreement in his 
incorporated capacity under s 7 of the Hospitals Act. 

118 In view of my conclusion as to the scope of the Agreement it is unnecessary to deal with the second issue as to whether the 
preconditions existed for the making of an interim order in relation to the Fiona Stanley Hospital.  In my opinion, the learned 
Industrial Magistrate could not consider the exercise of the interim order power under s 83(7) of the Act, unless he was 
satisfied that the Agreement had application to the circumstances before him.   

119 It is also unnecessary to consider whether the act of the Government in announcing Serco as the preferred tenderer for the 
provision of non-clinical facilities management and support services at Fiona Stanley Hospital, and the proposed contract with 
Serco, invoked cl 11.13(b) of the Agreement.  However, it is arguable that the language of cl 11.13(b) is not limited to the act 
of the execution of a formal contract, as was contended by counsel for the respondent.  There may be steps preparatory to such 
a stage that may be regarded as falling within the scope of this provision of the Agreement in my view. 

120 I also expressly leave open the issue raised by counsel for the appellant that the decision in Bailey v Matthews (2004) 84 
WAIG 1392 should be overturned.  It is unnecessary to consider that issue further, in view of my conclusions as to the non 
applicability of the Agreement to these circumstances. 

Royal Perth and Swan Districts Hospitals 
121 The next issue in relation to this question relates more specifically to grounds 3(c)(v) and (vi).  These grounds, part of the 

larger issue raised by ground 3 as a whole, assert that there was evidence of contracting out or privatisation in relation to 
employees party to the Agreement, namely the Minister in his s 7 incorporated capacity as the hospital board of the Royal 
Perth Hospital and Swan Districts Hospital.  There is no doubt that the Minister, in his s 7 incorporated capacities under the 
Hospitals Act, is an employer bound by the Agreement in relation to these two hospitals. 

122 The issues identified in this ground of appeal concern the evidence of Ms Smith in her second affidavit of 1 December 2010, 
appearing at AB 118-122.  In this affidavit, Ms Smith deposed that in discussions with Mr Warner, in relation to a new 
industrial agreement, Mr Warner made statements to the effect that the Royal Perth Hospital, Shenton Park Campus would be 
closed; that the Wellington Street Campus of the Royal Perth Hospital would be affected by job losses as the services would be 
transferred to the new Fiona Stanley Hospital; and that at the Midland Health Campus a private operator would provide the 
services and the Swan Districts Hospital would be closed. 

123 It was contended by the appellant that this evidence, not adverted to nor considered by the learned Industrial Magistrate, 
demonstrated that the respondent was taking steps to contract out or privatise functions and/or duties of employees covered by 
the Agreement, which evidence properly founded an order for interim relief.  This submission was made in connection with the 
modification of the interim order sought at first instance before the learned Industrial Magistrate, which was in the following 
terms: 

The Respondent be restrained from taking any step to negotiate or facilitate any contracting out or privatisation of any 
function and/or duties of directly employed workers during the life of the Agreement whether by facilitating or 
negotiating the contract with Serco or others. 

124 For the reasons expressed by Smith AP I agree that the appellant was bound by the case stated in its statement of claim at first 
instance.  Further, in the alternative, the evidence of Ms Smith of itself was insufficient to establish a basis for the grant of 
interim relief.   

Application to Lead Fresh Evidence 
125 I also agree for the reasons expressed by Smith AP that the appellant’s application to introduce fresh evidence by way of the 

letter from Mr Warner of 10 February 2011 to Mr Kelly of the appellant, should be refused. 
Conclusion 
126 For the foregoing reasons, in my view, the appeal must be dismissed. 
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2011 WAIRC 00193 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WEST AUSTRALIAN BRANCH 
APPELLANT 

-and- 
THE MINISTER FOR HEALTH 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S J KENNER 

DATE FRIDAY, 11 MARCH 2011 
FILE NO/S FBA 22 OF 2010 
CITATION NO. 2011 WAIRC 00193 
 

Result Appeal dismissed 
Appearances 
Appellant Mr R L Hooker (of counsel) 
Respondent Mr G T W Tannin SC and Mr R Bathurst (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on Thursday, 27 January 2011, and having heard Mr R L Hooker (of 
counsel) on behalf of the appellant, and Mr G T W Tannin SC and Mr R Bathurst (of counsel) on behalf of the respondent, the Full 
Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 
 

2011 WAIRC 00125 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VST PTY LTD 
APPELLANT 

-and- 
KENNY MENG WAI NG 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S J KENNER 

DATE WEDNESDAY, 16 FEBRUARY 2011 
FILE NO. FBA 19 OF 2010 
CITATION NO. 2011 WAIRC 00125 

Result Discontinued by leave 

Order 
WHEREAS on 29 September 2010, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 1 February 2011, the appellant filed a notice of application for leave to discontinue this appeal; and 
WHEREAS on 11 February 2011, the appellant filed a statutory declaration of service of the notice of application for leave to 
discontinue this appeal; and 
WHEREAS on 11 February 2011, Ms R Cosentino (of counsel) on behalf of the respondent informed the Full Bench that the 
respondent consents to the appeal being discontinued; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 
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THAT this appeal be and is hereby discontinued by leave. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 
 

2011 WAIRC 00124 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VST PTY LTD 
APPELLANT 

-and- 
NING WEI LEI 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER S J KENNER 

DATE WEDNESDAY, 16 FEBRUARY 2011 
FILE NO. FBA 18 OF 2010 
CITATION NO. 2011 WAIRC 00124 

Result Discontinued by leave 

Order 
WHEREAS on 29 September 2010, the appellant filed a notice of appeal to the Full Bench; and 
WHEREAS on 1 February 2011, the appellant filed a notice of application for leave to discontinue this appeal; and 
WHEREAS on 11 February 2011, the appellant filed a statutory declaration of service of the notice of application for leave to 
discontinue this appeal; and 
WHEREAS on 11 February 2011, Ms R Cosentino (of counsel) on behalf of the respondent informed the Full Bench that the 
respondent consents to the appeal being discontinued; 
NOW THEREFORE, the Full Bench pursuant to the powers conferred on it under the Industrial Relations Act 1979 and the 
Industrial Relations Commission Regulations 2005 reg 103A, hereby orders — 

THAT this appeal be and is hereby discontinued by leave. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

FULL BENCH—Unions—Application for Alteration of Rules— 

2011 WAIRC 00112 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00112 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 

HEARD : MONDAY, 13 DECEMBER 2010 
DELIVERED : FRIDAY, 11 FEBRUARY 2011 
FILE NOS : FBM 6 OF 2010, FBM 7 OF 2010, FBM 8 OF 2010, FBM 9 OF 2010 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 

SERVICES UNION OF EMPLOYEES 
Applicant 
AND 
(NOT APPLICABLE) 
Respondent 
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CatchWords : Industrial Law (WA) - Application pursuant to s 62(2) of the Industrial Relations Act 1979 
(WA) for the Full Bench to authorise registration of alterations to registered rules - 
Qualification for membership rule - Statutory criteria satisfied - Application granted - 
Industrial Relations Act 1979 (WA) s 6(a), s 6(e), s 26(1)(c), s 53(1), s 54(1), s 55(4), 
s 55(4)(a), s 55(4)(b), s 55(4)(c), s 55(4)(d), s 55(4)(e), s 55(5), s 56(1), s 58(3), s 62, 
s 62(2), s 62(4), s 64(2); Workplace Relations Act 1996 (Cth) sch 6; Fair Work (Registered 
Organisations) Act 2009 (Cth). 

Result : Applications granted 
Representation: 
Applicant : Mr D H Schapper (of counsel) 
Objector : Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of 

Western Australia Incorporated 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 
1 The Western Australian Municipal, Administrative, Clerical and Services Union of Employees (the applicant) as a registered 

organisation under the Industrial Relations Act 1979 (WA) (the Act), seeks the authorisation of the Full Bench for the registrar 
to register alterations to its qualification for membership rule.  It filed four applications on 24 August 2010 pursuant to s 62(2) 
of the Act.  In the applications the applicant proposes to alter r 5 of its rules to enlarge the categories of persons who are 
qualified to be members of the applicant to persons in local government and the social and community services industry.  More 
specifically, each application seeks to add eligibility as follows: 

(a) FBM 6 of 2010 – all employees of local government and like bodies; 
(b) FBM 7 of 2010 – ‘inside’ employees of local government bodies; 
(c) FBM 8 of 2010 – professional social work employees in the private sector; 
(d) FBM 9 of 2010 – social and/or welfare work employees in the private sector. 

2 As each of the proposed alterations to r 5 seeks to alter the qualifications of persons for membership, the proposed alterations 
cannot be registered by the registrar unless the registration is authorised by the Full Bench.   

3 Prior to the applications being heard by the Full Bench, The Civil Service Association of Western Australia Incorporated filed 
a notice of objection to each application.  The substantial ground of their objections in each application was that if the 
alterations were to be made, the eligibility rules of the applicant would overlap or encroach on the coverage of The Civil 
Service Association of Western Australia Incorporated’s existing membership rules.  However, on 10 December 2010, the 
applicant and The Civil Service Association of Western Australia Incorporated reached an agreement in respect of coverage 
and incorporated the terms of the agreement in a formal agreement.  This document was tendered as exhibit 1 and a copy of 
that agreement is set out in the schedule to these reasons for decision. 

4 Part of the agreement between the applicant and The Civil Service Association of Western Australia Incorporated, necessitated 
an application by the applicant to amend each of the applications.  At the hearing of these applications on 13 December 2010, 
the Full Bench accepted a submission made on behalf of the applicant that the amendments could be made pursuant to s 58(3) 
of the Act (which is applied to s 62 of the Act by operation of s 62(4) of the Act).  Pursuant to s 58(3) of the Act, a rule change 
application can be amended and approved by a Full Bench providing that the amendment does not expand the scope of the 
rules authorised by the organisation in accordance with its rules.  In this matter it was clear to the Full Bench that the applicant 
was seeking to narrow the scope of the proposed variations to r 5 by adding exclusions to each of the proposed variations.  In 
each case the amendments sought to exclude persons who would otherwise be eligible under the proposed amendments if they 
are eligible to be members of The Civil Service Association of Western Australia Incorporated under its rules as at 1 December 
2010.   

5 After hearing the applicant and The Civil Service Association of Western Australia Incorporated, the Full Bench made an order 
to dismiss FBM 7 of 2010 as it was conceded that the proposed alterations to r 5 in FBM 7 of 2010 were replicated by FBM 6 
of 2010.  To reflect the agreement made between the applicant and the objector, the Full Bench made the following orders on 
14 December 2010. 

1. The objector, The Civil Service Association of Western Australia Incorporated (the CSA), be granted leave to 
withdraw its objection. 

2. Pursuant to s 58(3) of the Act, leave is granted to amend the applications as set out in the agreement the CSA 
reached with the applicant on 10 December 2010 (Exhibit 1). 

3. FBM 7 of 2010 be and is hereby dismissed. 
4. FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010 be and are hereby joined. 

6 At the conclusion of the hearing the Full Bench was satisfied that the alterations sought to r 5 in FBM 6 of 2010, FBM 8 of 
2010 and FBM 9 of 2010 should be registered, and they also made the following order on 14 December 2010: 
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The Registrar is hereby authorised to register the alterations to the rules of the applicant as set out in the attached 
schedule. 

Schedule 
Rule 5. - Eligibility for Membership:  Be altered to read as follows (Alterations are underlined): 

5. - ELIGIBILITY FOR MEMBERSHIP 
The following persons and classes of persons shall be eligible for membership of the Union, namely:  
a. persons engaged in the services of the Western Australian Government Railways in receipt of an annual 

salary or, in the case of temporary clerks, paid on wages sheets, also Union Head Office staff.  
b. persons employed at an annual salary rate in the rail transport industry by: 

(i) any statutory body representing W.A.G.R. in any such right as aforesaid; or  
(ii) any instrumentality or authority whether corporate or unincorporated acting under the control of or 

for or on behalf of or in the interest of W.A.G.R. in any such right as aforesaid; or, 
(iii) any Company or Corporation in which at least fifty per centum of the issued shares are held by or 

for or on behalf of or in the interest of W.A.G.R. in any such right as aforesaid.  
(iv) persons employed at an annual salary rate in the Western Australian Railways Institute.  

The Union shall also consist of:  
a. persons, male or female, engaged in any clerical capacity, including telephonists, or in the occupation of 

shorthand writing or typing or calculating, billing or other machines designed to perform, or assist in 
performing any clerical work whatsoever within the State of Western Australia, but excepting that portion 
of the State within the 20th and 26th parallels of latitude and the 125th and the 129th meridians of 
longitude. 

b. provided that no person shall be a member who is not an employee within the meaning of the “Industrial 
Relations Act, 1979”. 

The Union shall consist of an unlimited number of bona fide employees of Municipal County and Shire Councils 
or other Local Government Authorities or Trusts, Municipal Trusts Water Supply and/or Sewerage Boards or 
Trusts, Road Boards and other Boards, Corporations, Commissions or Trusts, carrying out or entrusted with the 
carrying out of works operations or functions similar to those usually or generally performed by Municipal or 
Shire Councils or other Local Government Authorities before the appointment of such Boards, Corporations, 
Commissions or Trusts  and of  health boards, the board or governing body of any park, reserve or racecourse, 
cemetery board or any person acting for, under or on behalf of any of such boards or bodies and of employees to 
contractors to any of such Councils, Authorities, Boards, Corporations, Commissions or Trusts  
Provided that the Union shall not admit as members employees engaged on new construction work in connection 
with services which have not passed to the authority which on the completion of such construction work is 
responsible for the provision and maintenance of those services; and provided further that the union shall not 
admit persons eligible to be members of the Civil Service Association of Western Australia Incorporated under its 
state rules as at 1 December 2010.  
The Union shall also consist of any person employed or usually employed for hire or reward on a full or part-time 
basis in or in connection with the industry of professional social work other than by 

(i) the Crown in right of the State; or 
(ii) any Statutory body representing the Crown in right of the State, or 
(iii) any Instrumentality or Authority whether corporate or unincorporate acting under the control of or 

for or on behalf of or in the interest of the Crown in right of the State, or 
(iv) any Company or Corporation in which at least 50 per centum of the issued shares are held by or 

for or on behalf of or in the interest of the Crown in right of the State or if there are no issued 
shares in which the governing body by whatever name called includes nominees appointed by and 
appointed for or on behalf of, or in the interest of the Crown in right of the State. 

The Union shall also consist of any person employed or usually employed for hire or reward on a full-time or a 
part-time basis in or in connection with the industry of social and/or welfare work except  

1. persons employed as an officer under and within the meaning of the Public Sector Management 
Act 1994 or in any of the established branches of the Public Service, including State trading 
concerns, business undertakings and government institutions controlled by boards; provided the 
management of such bodies is appointed by, or under the control of, the Western Australian 
Government; and 

2. persons employed under the Forest Products Act 2000, the Main Roads Act, or any act now in 
force or hereafter enacted whereby any Board Commission or other body is constituted to 
administer any such Act; provided the management of such body is appointed by, or is under the 
control of the Western Australian Government; and 

3. persons employed by any public or private hospital; and 
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4. persons employed by the Western Australian School of Nursing; and 
5. persons employed by the Western Australian division of the Red Cross Society, the Spastic 

Welfare Association of Western Australia (Incorporated), the Silver Chain Nursing Association 
(Incorporated), S.L.C.C. (Incorporated) (an Association for developmental disability W.A.) the 
Paraplegic-Quadriplegic Association of Western Australia (Incorporated), Good Samaritan 
Industries, FCB Industries or Nulsen Haven Association (Inc); and 

6. persons employed by any service ancillary to the practice of medicine but this exception does not 
apply to non-government community health organisations (including any which are funded by the 
Western Australian Drug and Alcohol Authority); and 

7. persons eligible to join the Federated Miscellaneous Workers Union of Australia in accordance 
with its Rules as at 23.2.87 and employed in convalescent homes, nursing homes, rest homes or 
other institutions established to provide care for aged, sick or infirm persons, and engaged in the 
provision of accommodation and ancillary services within one of the above establishments, or as 
nurse assistants (including supervisory nurse assistants); provided this exception shall not apply to 
persons primarily engaged in social welfare counselling; and  

8. Persons eligible to be members of the Civil Service Association of Western Australia Incorporated 
under its state rules as at 1 December 2010. 

7 These reasons set out the reasons why the Full Bench formed the view that the proposals to register alterations to r 5 in FBM 6 
of 1020, FBM 8 of 2010 and FBM 9 of 2010 should be authorised by the Full Bench. 

The Evidence and Submissions 
8 The necessity for these applications arose by reason of changes in the federal legislative scheme whereby the basis for 

award/agreement making has changed from the settlement of interstate disputes to trading corporations. 
9 At the time the applications were made many employers of organisations in the local government industry and the social and 

community services industry in the State of Western Australia were respondents to seven transitional federal awards which will 
cease to operate on 27 March 2011 under provisions of sch 6 of the Workplace Relations Act 1996 (Cth) as some, if not all of 
the employers who are respondents to these awards are non-national system employers. 

10 The applicant’s federal body, the Western Australian Branch of the Australian Municipal, Administrative, Clerical and 
Services Union (the ASU) has coverage of employees covered by these awards under the federal system together with other 
federally registered organisations. 

11 The wording of each proposed rule change was adopted from the eligibility rules of the ASU registered under the Fair Work 
(Registered Organisations) Act 2009 (Cth).  The rule changes in these applications were sought to reflect membership 
eligibility in areas covered in the federal system. 

12 In an affidavit of Wayne Michael Wood the secretary of the ASU and the General Secretary of the applicant, Mr Wood 
deposed the following relevant matters: 

(a) The ASU is an organisation registered under the Fair Work Act and its predecessor Acts. 
(b) The applicant and the ASU have been organised as a single organisation for at least the last 10 years and for many 

years prior to that.  
(c) The membership records of the ASU and the applicant show in the areas of local government industry and the 

social and community services industry as at 2 December 2010 the number of members were: 
(i) local government: 2,300 members in all areas of local government of whom 977 were eligible for 

membership of the applicant under its clerical eligibility and the balance were not; 
(ii) social and community services: 754 members in all areas of social and community services of whom 214 

were eligible for membership of the applicant under its clerical eligibility and the balance were not. 
(d) The ASU organises on the basis of industry and not vocation.  For example, this means that all employees within 

local government are organised and represented on the basis of their employment by a local government employer 
rather than on the basis of their being employed in an occupation such as a clerical occupation. 

(e) If both the ASU and the applicant wish to continue to operate as effectively as possible in the unified 
representation of membership an extension of the applicant’s constitutional coverage in the state system into an 
area currently constitutionally covered by the ASU in the federal system is necessary and desirable. 

13 During the hearing of the application Mr Wood gave oral evidence about the discussions he had with other registered 
organisations who have constitutional coverage of some of the occupations the applicant sought to cover in its proposed 
changes to r 5.  In particular, Mr Wood gave evidence about the discussions he had with the following organisations: 

(a) Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (LHMU): 
Mr Wood testified that he had extensive discussions with the secretary of the LHMU, David Kelly, industrial 
officer, Tony Cooke and the assistant secretary, Kelly Shay.  The outcome of the discussions were that LHMU 
had no objection to the applicant’s applications.  Mr Wood said the officers of the LHMU indicated they 
understood that the applicant was simply following the members into the state system.  Mr Wood also had 
discussions with the officers of the LHMU about the social and community services industry more than about 
local government.  The ASU and the applicant have had agreements in place with the LHMU for sometime in the 
area of social and community services as the LHMU operates in aged care disability services in these areas and 
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the ASU covers the not for profit private sector.  Mr Wood also had some discussions about a demarcation line at 
the City of Canning regarding health workers who were carers.  

(b) Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth 
(WAMRBPREU):   
In discussions with the secretary, Andrew Johnson, and the assistant secretary, Andrea Ballantyne, of the 
WAMRBPREU Mr Wood discussed taking a joint approach in an application for a state award for municipal 
employees with a possibility of broadening the scope to cover local government officers.  During that discussion 
the officers of the WAMRBPREU said they would not object to the applicant’s applications to register the 
proposed changes to its membership rule.   

(c) The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (AWU): 
Mr Wood telephoned the secretary of the AWU, Steven Price and informed him the applicant was taking steps to 
vary their rules.  Mr Price left a message on Mr Wood’s telephone asking some questions.  Mr Wood returned his 
call and told Mr Price that the applicant simply sought to cover members in the state system as they currently do 
in the federal system and that he was happy to meet with Mr Price and have a discussion about the matter.  
Mr Price later left a message on Mr Wood’s message bank saying that he had no objection to the applications to 
authorise the proposed rule change. 

(d) The Construction, Forestry, Mining and Energy Union of Workers (CFMEU): 
Mr Wood gave evidence that he had spoken briefly with Joe McDonald from the CFMEU who indicated they 
knew the applicant was making an application to vary their rules and that the CFMEU would not seek to make an 
objection.   

(e) The Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees 
(APEA): 
Mr Wood gave evidence that he had spoken to the current secretary of APEA and told her that they were seeking 
to vary the applicant’s rules.  When asked why the application was made he explained to her issues that have 
arisen in relation to whether some employers are constitutional corporations.  She informed him they had no issue 
with the action the applicant proposed and looked forward to a better working relationship with the applicant.  
Mr Wood also testified that the ASU and the applicant had a very close relationship with APEA as they 
sometimes negotiate on behalf of APEA and they often act for APEA in an agency arrangement as APEA has a 
lack of resources to work in areas where they both operate, including energy and local government.   

(f) The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers – Western 
Australian Branch (AFMEPKIU): 
Mr Wood met with the secretary of the AFMEPKIU, Steve McCarthy to discuss the proposed rule changes.  The 
outcome of that discussion was that Mr McCarthy indicated that the AFMEPKIU had no issue with the 
applications and looked forward to working with the applicant in local government.   

14 Mr Wood also gave evidence that the making of this application was discussed at a UnionsWA executive meeting where he 
was informed by those present that the applications were supported. 

15 Pursuant to s 64(2) of the Act, the requirements of s 55(4) of the Act must be satisfied before the Full Bench can approve a rule 
alteration application to alter the eligibility rules of an organisation.  Section 55(4) of the Act provides that the Full Bench shall 
refuse an application by an organisation under this section unless it is satisfied that: 

(a) the application has been authorised in accordance with the rules of the organisation; 
(b) reasonable steps have been taken to adequately inform the members —  

(i) of the intention of the organisation to apply for registration; 
(ii) of the proposed rules of the organisation; and 
(iii) that the members or any of them may object to the making of the application or to those rules or any of 

them by forwarding a written objection to the Registrar, 
and having regard to the structure of the organisation and any other relevant circumstance, the members have been 
afforded a reasonable opportunity to make such an objection; 

(c) in relation to the members of the organisation —  
(i) less than 5% have objected to the making of the application or to those rules or any of them, as the case 

may be; or 
(ii) a majority of the members who voted in a ballot conducted in a manner approved by the Registrar has 

authorised or approved the making of the application and the proposed rules; 
(d) in relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 

proposed alteration and reasons therefor to be given to the members of the organisation and for reasonable 
opportunity for the members to object to any such proposal; and 

(e) rules of the organisation relating to elections for office —  
(i) provide that the election shall be by secret ballot; and 
(ii) conform with the requirements of section 56(1), 
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and are such as will ensure, as far as practicable, that no irregularity can occur in connection with the election. 
16 The first requirement pursuant to s 55(4)(a) of the Act, is that the Full Bench is required to refuse a rule alteration application 

unless it has been authorised by the organisation in accordance with its rules.  The authority to alter the rules of the applicant is 
found in r 29 – Alteration, Repeal and Making of new Rules, which provides: 

a. These Rules may be altered or rescinded or new Rules made by the Committee of Management, subject to the 
following: 

b. A resolution in writing to alter, rescind or make new Rules in conformity with this Rule shall be submitted to all 
members of the Committee of Management, and if signed by a majority of them shall be as valid and effective as 
if it had been passed at a meeting of the Committee of Management duly called and constituted.  

c. A proposal to alter, rescind or make new Rules may be made by any financial member of the Union.  
d. The Rules of the Union shall not be altered, or rescinded, or new Rules made until:  

(i) notice of the proposed alteration, rescission, or new rule and reason/s therefore is given to all members of 
the Union; and  

(ii) all members are advised that they may lodge a written objection to the Committee of Management and/or 
the Registrar of the WA Industrial Commission within 21 days of having received notice of the proposed 
alteration, rescission, or new rule; and  

(iii) a period of 21 days has expired after notice has been given and the members so advised. 
17 Pursuant to r 21 of the rules a quorum for the committee of management is four members duly qualified to act. 
18 The facts supporting the applicant’s submission that it has complied with r 29 and the statutory requirements of the Act were 

set out in an affidavit made on 2 December 2010 by Robert George Bates, the secretary of the applicant.  The evidence of 
Mr Bates in his statutory declaration and attached documents established the following relevant matters: 

(a) In July 2010 Mr Bates received a proposal dated 8 July 2010 from Warren De Prazer the president and member of 
the applicant, for alterations to the applicant’s rules. 

(b) Notice of the proposed rule alterations was sent to all members of the applicant by post on 12 July 2010.  The 
notice set out the wording of the proposed rule alterations and the reason for the proposed changes.  Members 
were informed in the notice that the reason for the proposed changes was to allow employees in local government, 
similar bodies and in the industry of social and/or welfare work to become members of the applicant and that: 
(i) employees in these areas are already eligible for membership of the ASU under the Fair Work Act and 

that the proposed change would render the same persons to be eligible for membership of the applicant; 
(ii) the proposed changes will allow the applicant and the ASU to co-ordinate the industrial representation of 

employees in these industries and allow more comprehensive representation; and 
(iii) they may object to the proposed alterations, or any of them, by forwarding a written objection to the 

secretary of the ASU at 102 East Parade, East Perth and/or to the registrar of the Western Australian 
Industrial Relations Commission within 21 days after the receipt of the notice. 

(c) On 3 August 2010 notice of a meeting of the committee of management of the applicant was sent to all members 
of the committee of management.  In the notice members were advised that a meeting would be held on 
11 August 2010 at 5:30 pm and that the purpose of the meeting was to consider the proposed changes to the 
applicant’s membership rule which had been sent to members on 12 July 2010 and any other necessary business.  
The notice also attached a draft agenda which contained a number of motions setting out the proposed changes to 
r 5 of the rules of the applicant. 

(d) The committee of management met on 11 August 2010.  Pursuant to r 20(c) of the rules of the applicant, voting 
on business before a committee of management is required to be by a show of hands, provided however, that a 
resolution in writing may be submitted to all members of the committee of management by the secretary and if 
signed by a majority of them the resolution shall be valid and effectual.  Although Mr Bates’ affidavit deposed 
that seven of the eight members of the committee of management signed the resolutions to alter the rules and 
authorised the alterations, the documents annexed and marked as ‘4’ to his affidavit reveal that only five of the 
eight members of the committee of management signed resolutions to alter the rules of the union as required by 
r 29(b) of the rules of the ASU.  However, five of the eight members of the committee of management constitute a 
sufficient majority as required by r 29(b) of the rules of the union. 

Conclusion 
19 After having regard to the evidence, we were satisfied that the application had been authorised in accordance with the rules of 

the applicant.  We were also satisfied that: 
(a) Reasonable steps had been taken to accurately inform the members of the intention of the organisation to apply 

for registration of the proposed amendments to the rules; 
(b) Each member had been provided with a notice that set out proposed amendments to the rules and the reasons for 

the amendments; and 
(c) Each member had been given notice that they could object to the alteration of the rules by forwarding a written 

objection to the union and/or to the registrar within the time specified by the rules.   
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20 We were also satisfied that members have been afforded a reasonable opportunity to make an objection.  We noted that no 
member of the applicant objected to the making of this application or to the proposed variations to r 5.  For these reasons we 
were satisfied that s 55(4)(b), s 55(4)(c) and s 55(4)(d) of the Act have been complied with.  Section 55(4)(e) and s 56(1) of the 
Act relate to procedural rules for election for office, including secret ballots.  The applicant’s rules currently provide for the 
procedures required by these provisions of the Act and the variations sought to r 5 do not deal with the matters specified in 
these provisions.  Consequently, we noted that no issue arose in these matters in relation to the requirements of those 
provisions. 

21 Section 55(5) of the Act provides that notwithstanding an organisation complies with s 53(1) or s 54(1) of the Act, the Full 
Bench shall refuse an application by the organisation if a registered organisation whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible, pursuant to the rules of the first-mentioned organisation, to be 
members of the first-mentioned organisation unless the Full Bench is satisfied that there is good reason, consistent with the 
objects prescribed in s 6 of the Act, to permit registration.  It is a principal object under s 6(e) of the Act to encourage the 
formation of representative organisations of employers and employees and their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for membership of such organisations.   

22 The applicant submitted that prior to the enactment of the Fair Work Act the ASU was able to represent the industrial interests 
of its members in local government and social and community services through the Workplace Relations Act.  By creating 
paper disputes, the ASU was able to, and did, access the mechanisms under the Workplace Relations Act to protect and further 
the industrial interests of its members and obtain awards and agreements.  Until the enactment of the Fair Work Act the 
capacity of the ASU to represent its members was unaffected by whether the employer was a trading corporation or not.  Since 
the enactment and coming into operation of the Fair Work Act and related legislation, the ASU is not able to fully represent all 
of its members in Fair Work Australia unless they are employed by a trading corporation.  The question of whether a given 
local government authority or social and community services employer is a trading corporation is a vexed question which can 
only be determined on a case-by-case basis.  Opinions, including judicial opinions, in each case potentially differ with resulting 
uncertainty: Aboriginal Legal Service of Western Australia (Inc) v Lawrence (No. 2) [2008] WASCA 254; (2008) 89 WAIG 
243; Shire of Ravensthorpe v Galea [2009] WAIRC 01149; (2009) 89 WAIG 2283.   

23 The applicant made a submission that there are good reasons to grant the applications.  Given the uncertainty, where applicable 
the applicant seeks to be able to continue its industrial representation of its members through the mechanism of the Act and the 
Western Australian Industrial Relations Commission.  The ASU and the applicant have operated for practical reasons as one 
union for many years.  They say the granting of these applications would provide certainty for all parties which is an essential 
element of stable industrial relations.  Creating mirror coverage in the federal and state jurisdictions reduces the temptation of 
jurisdiction hopping by any participant.  However jurisdiction hopping will not be completely eliminated whilst there are 
different rights and obligations between jurisdictions.  The applicant also said that if the applications fail this may result in 
much wasted time and resources on the part of the ASU and the applicant in having arguments as to the constitutional 
corporate status of individual employers.  They said whilst these arguments raise legal issues they are destructive of 
harmonious industrial relations and needlessly dissipate parties’ resources. 

24 They also said if the applications were dismissed and the ASU is unable to represent employees in Fair Work Australia, the 
affected employees would not have access to any industrial tribunal in respect of industrial matters relating to them.  The 
applicant also pointed out no registered organisation opposed the applications.  To the contrary, all relevant organisations 
supported the applications and the dispute with The Civil Service Association of Western Australia Incorporated was resolved 
by the amendments to each application.   

25 It is also a principal object of the Act to promote goodwill in industry and in enterprises (s 6(a) of the Act).  Also under 
s 26(1)(c) of the Act the interests of those who are affected by these applications, whether directly or not and for the interests 
of the community as a whole are relevant. 

26 After considering the submissions, we formed the view that it was a good reason, consistent with the objects of the Act (in 
particular s 6(e) of the Act and s 6(a) of the Act), to permit registration as the applicant has the support of other relevant 
organisations which are registered under the Act and the applications will, to an extent, remove a hiatus in coverage that 
would, but for these applications, occur in March 2011 when the seven federal transitional awards cease. 

27 The granting of these applications will, in our opinion, encourage the formation of a representative organisation to cover the 
employees who are affected by this hiatus.  When making the order we formed the view that the proposed variations will 
promote goodwill in the local government and social and community services industries as the proposed variations will allow 
to a substantial degree the status quo of constitutional coverage to remain in place.  In addition it appears from the evidence 
that there is a community of interest of registered organisations that operate in these sectors of industry.  Further it appears 
from the discussions the applicant has had with some relevant organisations that a joint approach will be sought in the future to 
the making of some new awards and industrial agreements in the Commission.  However, we were not satisfied that this would 
result in avoiding arguments as to which employer organisations have constitutional corporate status.  But even if such 
arguments cannot be avoided we did not consider that this was a relevant consideration in making a decision whether to grant 
the applications in FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010. 
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2010 WAIRC 01224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 
UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE TUESDAY, 14 DECEMBER 2010 
FILE NO/S FBM 6 OF 2010, FBM 7 OF 2010, FBM 8 OF 2010, FBM 9 OF 2010 
CITATION NO. 2010 WAIRC 01224 
 

Result Order issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
Objector Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of Western 

Australia Incorporated 
 

Order 
This matter having come on for hearing before the Full Bench on 13 December 2010, and having heard Mr D H Schapper (of 
counsel) on behalf of the applicant, and Mr S Farrell and with him Mr M Finnegan on behalf of the objector, The Civil Service 
Association of Western Australia Incorporated, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 (the Act), hereby orders that — 

1. The objector, The Civil Service Association of Western Australia Incorporated (the CSA), be granted leave to 
withdraw its objection. 

2. Pursuant to s 58(3) of the Act, leave is granted to amend the applications as set out in the agreement the CSA 
reached with the applicant on 10 December 2010 (Exhibit 1). 

3. FBM 7 of 2010 be and is hereby dismissed. 
4. FBM 6 of 2010, FBM 8 of 2010 and FBM 9 of 2010 be and are hereby joined. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 
2010 WAIRC 01225 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE TUESDAY, 14 DECEMBER 2010 
FILE NO/S FBM 6 OF 2010, FBM 8 OF 2010, FBM 9 OF 2010 
CITATION NO. 2010 WAIRC 01225 
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Result Order issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
Objector Mr S Farrell and with him Mr M Finnegan on behalf of The Civil Service Association of Western 

Australia Incorporated 
 

Order 
This matter having come on for hearing before the Full Bench on 13 December 2010, and having heard Mr D H Schapper (of 
counsel) on behalf of the applicant, and Mr S Farrell and with him Mr M Finnegan on behalf of the objector, The Civil Service 
Association of Western Australia Incorporated, the Full Bench, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders that — 

The Registrar is hereby authorised to register the alterations to the rules of the applicant as set out in the attached 
schedule. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
SCHEDULE 

Rule 5. - Eligibility for Membership:  Be altered to read as follows (Alterations are underlined): 
5. - ELIGIBILITY FOR MEMBERSHIP  

The following persons and classes of persons shall be eligible for membership of the Union, namely:  
a. persons engaged in the services of the Western Australian Government Railways in receipt of an annual salary or, in the 

case of temporary clerks, paid on wages sheets, also Union Head Office staff.  
b. persons employed at an annual salary rate in the rail transport industry by: 

(i) any statutory body representing W.A.G.R. in any such right as aforesaid; or  
(ii) any instrumentality or authority whether corporate or unincorporated acting under the control of or for or on behalf 

of or in the interest of W.A.G.R. in any such right as aforesaid; or, 
(iii) any Company or Corporation in which at least fifty per centum of the issued shares are held by or for or on behalf 

of or in the interest of W.A.G.R. in any such right as aforesaid.  
(iv) persons employed at an annual salary rate in the Western Australian Railways Institute.  

The Union shall also consist of:  
a. persons, male or female, engaged in any clerical capacity, including telephonists, or in the occupation of shorthand writing 

or typing or calculating, billing or other machines designed to perform, or assist in performing any clerical work whatsoever 
within the State of Western Australia, but excepting that portion of the State within the 20th and 26th parallels of latitude 
and the 125th and the 129th meridians of longitude. 

b. provided that no person shall be a member who is not an employee within the meaning of the “Industrial Relations Act, 
1979”. 

The Union shall consist of an unlimited number of bona fide employees of Municipal County and Shire Councils or other Local 
Government Authorities or Trusts, Municipal Trusts Water Supply and/or Sewerage Boards or Trusts, Road Boards and other 
Boards, Corporations, Commissions or Trusts, carrying out or entrusted with the carrying out of works operations or functions 
similar to those usually or generally performed by Municipal or Shire Councils or other Local Government Authorities before the 
appointment of such Boards, Corporations, Commissions or Trusts  and of  health boards, the board or governing body of any park, 
reserve or racecourse, cemetery board or any person acting for, under or on behalf of any of such boards or bodies and of 
employees to contractors to any of such Councils, Authorities, Boards, Corporations, Commissions or Trusts  
Provided that the Union shall not admit as members employees engaged on new construction work in connection with services 
which have not passed to the authority which on the completion of such construction work is responsible for the provision and 
maintenance of those services; and provided further that the union shall not admit persons eligible to be members of the Civil 
Service Association of Western Australia Incorporated under its state rules as at 1 December 2010.  
The Union shall also consist of any person employed or usually employed for hire or reward on a full or part-time basis in or in 
connection with the industry of professional social work other than by 

(i) the Crown in right of the State; or 
(ii) any Statutory body representing the Crown in right of the State, or 
(iii) any Instrumentality or Authority whether corporate or unincorporate acting under the control of or for or on behalf 

of or in the interest of the Crown in right of the State, or 
(iv) any Company or Corporation in which at least 50 per centum of the issued shares are held by or for or on behalf of 

or in the interest of the Crown in right of the State or if there are no issued shares in which the governing body by 
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whatever name called includes nominees appointed by and appointed for or on behalf of, or in the interest of the 
Crown in right of the State. 

The Union shall also consist of any person employed or usually employed for hire or reward on a full-time or a part-time basis in or 
in connection with the industry of social and/or welfare work except  

1. persons employed as an officer under and within the meaning of the Public Sector Management Act 1994 or in any 
of the established branches of the Public Service, including State trading concerns, business undertakings and 
government institutions controlled by boards; provided the management of such bodies is appointed by, or under the 
control of, the Western Australian Government; and 

2. persons employed under the Forest Products Act 2000, the Main Roads Act, or any act now in force or hereafter 
enacted whereby any Board Commission or other body is constituted to administer any such Act; provided the 
management of such body is appointed by, or is under the control of the Western Australian Government; and 

3. persons employed by any public or private hospital; and 
4. persons employed by the Western Australian School of Nursing; and 
5. persons employed by the Western Australian division of the Red Cross Society, the Spastic Welfare Association of 

Western Australia (Incorporated), the Silver Chain Nursing Association (Incorporated), S.L.C.C. (Incorporated) (an 
Association for developmental disability W.A.) the Paraplegic-Quadriplegic Association of Western Australia 
(Incorporated), Good Samaritan Industries, FCB Industries or Nulsen Haven Association (Inc); and 

6. persons employed by any service ancillary to the practice of medicine but this exception does not apply to non-
government community health organisations (including any which are funded by the Western Australian Drug and 
Alcohol Authority); and 

7. persons eligible to join the Federated Miscellaneous Workers Union of Australia in accordance with its Rules as at 
23.2.87 and employed in convalescent homes, nursing homes, rest homes or other institutions established to provide 
care for aged, sick or infirm persons, and engaged in the provision of accommodation and ancillary services within 
one of the above establishments, or as nurse assistants (including supervisory nurse assistants); provided this 
exception shall not apply to persons primarily engaged in social welfare counselling; and  

8. Persons eligible to be members of the Civil Service Association of Western Australia Incorporated under its state 
rules as at 1 December 2010. 

 
 

2011 WAIRC 00138 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS 
APPLICANT 

-and- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S FBM 10 OF 2010 
CITATION NO. 2011 WAIRC 00138 
 

Result Order issued 
Appearances 
Applicant Mr R L Hooker (of counsel) 
Objector Ms S Bhar and with her Mr S Farrell 
 

Order 
HAVING heard Mr R L Hooker (of counsel) on behalf of the applicant and Ms S Bhar and with her Mr S Farrell on behalf of the 
objector, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that — 

1. The applicant file and serve any reply to the objector’s submissions at least fourteen (14) days before the date of 
hearing; 
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2. The parties provide each other with a list of witnesses that each party wishes to cross-examine based on the 
witness statements filed at least fourteen (14) days before the hearing; and 

3. The parties exchange a list of authorities to be relied upon during the hearing at least seven (7) days before the 
hearing and such list to be provided to the Full Bench beforehand. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

FULL BENCH—Unions—Declarations made under Section 71— 

2011 WAIRC 00111 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

FULL BENCH 
CITATION : 2011 WAIRC 00111 
CORAM : THE HONOURABLE J H SMITH, ACTING PRESIDENT 

 ACTING SENIOR COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON 

HEARD : MONDAY, 31 JANUARY 2011 
DELIVERED : FRIDAY, 11 FEBRUARY 2011 
FILE NO. : FBM 1 OF 2011 
BETWEEN : WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 

SERVICES UNION OF EMPLOYEES 
Applicant 
AND 
(NOT APPLICABLE) 
Respondent 

 

CatchWords : Industrial Law (WA) - Application pursuant to s 71 for a declaration relating to 
qualifications of persons for membership of a State branch of a Federal organisation and 
offices which exist within the branch - Application granted - Industrial Relations Act 1979 
(WA) s 7(1), s 71, s 71(1), s 71(2), s 71(3), s 71(4); Workplace Relations Act 1996 (Cth) s 1, 
sch 1, sch 10; Fair Work (Registered Organisations) Act 2009 (Cth); Interpretation Act 
1984 (WA) s 16(3); Fair Work (Transitional Provisions and Consequential Amendments) 
Act 2009 (Cth) s 3 of sch 22; Industrial Relations Act 1988 (Cth); Industrial Relations 
Commission Regulations 2005 (WA) reg 72, reg 72(e). 

Result : Declaration issued 
Representation: 
Applicant : Mr D H Schapper (of counsel) 
 

Reasons for Decision 
THE FULL BENCH: 
Introduction 

1 This is an application made under s 71(2) of the Industrial Relations Act 1979 (WA) (the Act) for a declaration that pursuant to 
s 71(2) of the Act that the rules of a counterpart Federal body prescribing the offices which exist in a Branch of an organisation 
of employees registered under the Workplace Relations Act 1996 (Cth) are deemed to be the same as the rules prescribing the 
offices which exist in the State organisation in accordance with s 71(1) and s 71(4) of the Act.   

2 Pursuant to s 71(1) of the Act, the counterpart Federal body, in relation to a State organisation, means the Western Australian 
Branch of an organisation of employees registered under the Commonwealth Act, the rules of which: 

(a) relating to the qualifications of persons for membership; and 

(b) prescribing the offices which shall exist within the Branch, 

are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to the 
corresponding subject matter. 

3 Obtaining a declaration is the first step towards the applicant being able to obtain a s 71 certificate to enable the offices that 
exist in its rules to be held by persons holding corresponding offices in its counterpart Federal body.  A certificate will also 
enable it to make an agreement with its Federal organisation relating to the management and control of funds.   
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4 The application was unopposed by any of the organisation’s members.  At the conclusion of the hearing on 31 January 2011, 
the Full Bench informed counsel for the applicant that the grounds of the application had been made out and that a declaration 
would be made.  On 31 January 2011, the following order was made and then corrected on 3 February 2011 to reflect the 
correct name of the applicant: 

(a) The Australian Municipal, Administrative, Clerical and Services Union is the counterpart Federal body of the 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees; 

(b) The rules of the applicant and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same, in accordance with s 71(2) of the Act; 

(c) The rules of the counterpart Federal body prescribing the offices which exist in the Branch are deemed to be the 
same as the rules of the applicant prescribing the offices which exist in the applicant, in accordance with s 71(4) 
of the Act. 

5 The reasons for making the declaration are as follows. 

6 The counterpart Federal body of the applicant is the Australian Municipal, Administrative, Clerical and Services Union.  The 
counterpart Federal body is registered as an organisation of employees under the Fair Work (Registered Organisations) Act 
2009 (Cth).  Whilst the provisions of s 71(1) of the Act and the definition of ‘Commonwealth Act’ in s 7(1) of the Act require 
that the counterpart Federal body of the applicant be registered under the Workplace Relations Act, by operation of s 16(3) of 
the Interpretation Act 1984 (WA) the meaning of the Workplace Relations Act can be construed as a reference to the Fair 
Work (Registered Organisations) Act.  Pursuant to s 16(3) of the Interpretation Act, a reference in a written law of the State to 
a Commonwealth Act, is to be construed so as to include a reference to such Act or provision as it may from time to time be 
amended.  Prior to the enactment of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth) 
the provisions of the Workplace Relations Act provided for the registration of organisations of employees and employers were 
provided for in sch 1 and sch 10 of the Workplace Relations Act.  The Workplace Relations Act is Act No 86 of 1988 and was 
named the Industrial Relations Act 1988 (Cth) when first enacted.  On the coming into operation of s 3 of sch 22 of the Fair 
Work (Transitional Provisions and Consequential Amendments) Act, the whole of the Workplace Relations Act was repealed 
except for sch 1 and sch 10 and s 1.  Section 1 of the Workplace Relations Act contained the name of the Act.  Section 3 of 
sch 22 of the Fair Work (Transitional Provisions and Consequential Amendments) Act amended s 1 of the Workplace 
Relations Act by renaming the Workplace Relations Act the Fair Work (Registered Organisations) Act 2009.  The Fair Work 
(Registered Organisations) Act 2009 remains as Act No 86 of 1988.  The headings to sch 1 and sch 10 of the Workplace 
Relations Act were also amended by the Fair Work (Transitional Provisions and Consequential Amendments) Act by 
renumbering.  Given that the provisions of sch 1 and sch 10 of the Workplace Relations Act were not repealed but amended, 
s 16(3) the Interpretation Act is enlivened so as to enable the definition of the ‘Commonwealth Act’ in s 7(1) of the Act to 
refer to the Fair Work (Registered Organisations) Act.   

7 By operation of s 71(2) of the Act, the rules of the State organisation and its counterpart Federal body relating to the 
qualifications of persons for membership are deemed to be the same if, in the opinion of the Full Bench, they are substantially 
the same.  In addition, s 71(3) provides: 

The Full Bench may form the opinion that the rules referred to in subsection (2) are substantially the same 
notwithstanding that a person who is —  

(a) eligible to be a member of the State organisation is, by reason of his being a member of a particular class of 
persons, ineligible to be a member of that State organisation’s counterpart Federal body; or 

(b) eligible to be a member of the counterpart Federal body is, for the reason referred to in paragraph (a), ineligible to 
be a member of the State organisation. 

Are the qualifications of persons for membership substantially the same? 

8 Substantial means what is ‘real or of substance as distinct from ephemeral or nominal’ or ‘considerable or in the main or 
essentially’:  Re an application by the Civil Service Association (1993) 73 WAIG 2931; Re Bonny [1986] 2 Qd R 80 (82). 

9 Under r 5 of the rules of the applicant, local government employees, clerical employees, Western Australian government 
railway employees and social and welfare workers are all eligible to be members of the applicant.  Each of these categories of 
persons eligible for membership under r 5 are also eligible to be members of the counterpart Federal body.  However the 
counterpart Federal body has many other categories of persons who are eligible to be members of the Branch in Western 
Australia who are not eligible to be members of the applicant unless they are engaged in clerical occupations.  These include 
business machine employees, shipping industry employees, health insurance industry employees, independent contractors, 
energy industry employees, Edison Mission employees and National Rail employees. 

10 Persons employed as HRL Group employees, employees of other energy industry employers and GPU PowerNet employees 
are also eligible to be members of the Federal body but none of the employers of these categories operate in Western Australia.  
Consequently, this part of the eligibility rules of the counterpart Federal body has no current application in Western Australia. 

11 The applicant filed a statement indicating the number of persons currently members of the applicant and the number of persons 
currently members of the Branch of the counterpart Federal body as required by reg 72 of the Industrial Relations Commission 
Regulations 2005 (WA).  The statement states that the number of persons currently members of the applicant is 4719 and the 
number of persons currently members of the counterpart Federal body is 5459.  Counsel for the applicant informed the Full 
Bench that these numbers are estimates.  The applicant also filed a statement pursuant to reg 72(e) of the Industrial Relations 
Commission Regulations indicating that as at 31 December 2010 there were no members of the applicant who were not eligible 
to be a member of the Branch and as at 31 December 2010 there were approximately 740 employees who were eligible to be a 
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member of the counterpart Federal body who were not eligible to be a member of the applicant.  Of the 740, approximately 
600 were non-clerical employees who work in the energy industry and approximately 140 were non-clerical employees who 
work in the transport industry outside of Westrail and the Public Transport Authority.   

12 It is clear from the statements filed by the applicant and the rules of the applicant and the counterpart Federal body that there is 
substantial similarity of coverage between both organisations.  In particular, it is relevant that all persons who are eligible to be 
members of the applicant are eligible to be members of the counterpart Federal body.  For this reason, we were of the view 
when the order was made that the evidence established that the eligibility rules of both organisations are substantially the same 
as required by s 71(2) and s 71(3) of the Act.   

Are the offices that exist in the Branch the same as the offices of the applicant? 

13 When determining whether the offices that exist in the Branch are the same as the offices of the applicant, it is necessary for 
the Full Bench to consider the functions and powers of each office based on a consideration of the similarity or otherwise of 
the content of the rules:  Jones v Civil Service Association Inc (2003) 84 WAIG 4 (Pullin J [35]). 

14 Pursuant to s 71(4) of the Act, the rules of a counterpart Federal body prescribing the offices which shall exist in the Branch 
are deemed to be the same as the rules of the State organisation prescribing the offices which shall exist in the State 
organisation if, for every office in the State organisation there is a corresponding office in the Branch.   

15 Pursuant to r 14 of the rules of the applicant, the offices of the union are the President, Deputy President, Secretary, Assistant 
Secretary and one financial member for each 600 financial members or part thereof from the Administrative, Clerical and 
Customer Services Division, one financial member for each 600 financial members or part thereof from the Transport Division 
and one financial member for each 600 financial members or part thereof from the Social and Community Services Division. 

16 Pursuant to r 20(d) of the rules of the applicant, the Executive Officers are the honorary positions of President, Deputy 
President, Secretary and Assistant Secretary.  Under r 20(c) of the rules of the applicant, the Committee of Management 
consists of the Executive Officers and the honorary members elected by and from the Administrative, Clerical and Customer 
Services Division, and the members elected by and from the Transport Division, and the members elected by and from the 
Social and Community Services Division.  Pursuant to r 21 of the rules of the applicant, the powers and duties of the 
Committee of Management are the management and control of the union between General Meetings of the members.  It also 
has the power under r 21 to do all such acts and things as may be exercised or done by the union and which are not hereby 
required to be exercised and done by a meeting of members.  In addition, the Committee of Management has a number of 
specific powers to carry out other matters.   

17 Pursuant to the rules of the counterpart Federal body, the offices of the Branch are set out in r 4 of Division Five of the rules of 
the counterpart Federal body.  These are the Branch President, the Deputy Branch President, the Branch Vice-President 
(Women), the Branch Secretary, the Assistant Branch Secretary and the Branch Treasurer.  Each of these offices is established 
as the Branch Executive Committee under r 5 of Division Five.  The Branch Executive Council consists of the Branch 
Executive Committee and Branch Executive Councillors representing Divisions, the number of whom is required to be 
calculated in accordance with r 8 of Division Five and the number of Branch Executive Councillor (Women) as may be 
required pursuant to r 19 of Division Five.  Under r 8(d)(ii) of Division Five, each Division is entitled to one Branch Executive 
Councillor for each 600 financial members or part thereof.  The Divisions are allocated under r 3 of Division Five of the rules 
of the counterpart Federal body.  Pursuant to r 3 of Division Five, each member attached to the Branch shall be allocated to one 
of the following Divisions by the Branch Executive Council: 

(a) Administrative, Clerical and Customer Services Division 

(b) ASU Municipal Employees Division 

(c) Energy/Information Technology Division 

(d) Local Government Division 

(e) Transport Division 

(f) Social and Community Services Division 

18 Under r 6 of Division Five of the rules of the counterpart Federal body, the powers and duties of the Branch Executive Council 
are that they are required to do all such things as are necessary for the control and management of the affairs of the Branch.  It 
also has a number of specific powers, which whilst not the same as the rules of the applicant it is apparent that the functions 
and powers of each of the offices are sufficiently similar so as to be said to be corresponding offices.  It is notable that s 71(4) 
of the Act does not require that the offices that exist in the Branch are required to each have a corresponding office in the State 
organisation.  In this matter it is apparent that for each of the offices of the applicant there is a corresponding office in the 
Branch.  In particular, it is clear that for each of the offices prescribed under the rules of the applicant not only is there a 
directly corresponding office, the duties and functions are substantially similar in that each one of the offices of the applicant is 
an office of the committee of management and the office that corresponds in the Branch is also part of the management 
committee of the Branch. 
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2011 WAIRC 00062 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 
SERVICES UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE MONDAY, 31 JANUARY 2011 
FILE NO/S FBM 1 OF 2011 
CITATION NO. 2011 WAIRC 00062 
 

Result Declaration issued 
Appearances 
Applicant Mr D H Schapper (of counsel) 
 

Declaration 
This matter having come on for hearing before the Full Bench on Monday, 31 January 2011, and having heard Mr D H Schapper, of 
counsel, on behalf of the applicant, the Full Bench pursuant to its powers in s 71 of the Industrial Relations Act 1979 (the Act), 
hereby declares that — 

(a) The Australian Municipal, Administrative, Clerical and Services Union is the counterpart Federal body of The 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees; 

(b) The rules of the applicant and its counterpart Federal body relating to the qualifications of persons for 
membership are deemed to be the same, in accordance with s 71(2) of the Act; 

(c) The rules of the counterpart Federal body prescribing the offices which exist in the Branch are deemed to be the 
same as the rules of the applicant prescribing the offices which exist in the applicant, in accordance with s 71(4) 
of the Act. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 

2011 WAIRC 00072 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND 
SERVICES UNION OF EMPLOYEES 

APPLICANT 
-and- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
ACTING SENIOR COMMISSIONER P E SCOTT 
COMMISSIONER J L HARRISON 

DATE THURSDAY, 3 FEBRUARY 2011 
FILE NO/S FBM 1 OF 2011 
CITATION NO. 2011 WAIRC 00072 
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Result Amend applicant's name and correct Declaration [2011] WAIRC 00062 issued 31 January 2011. 
Appearances 
Applicant Mr D H Schapper (of counsel) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

1. THAT the name of the applicant be deleted and that be substituted therefor the name, Western Australian 
Municipal, Administrative, Clerical and Services Union of Employees. 

2. THAT declaration (a) of Declaration [2011] WAIRC 00062 made on Monday, 31 January 2011 in FBM 1 of 
2011 be amended by deleting the words “The Australian Municipal, Administrative, Clerical and Services 
Union is the counterpart Federal body of The Western Australian Municipal, Administrative, Clerical and 
Services Union of Employees;” and replacing them with the words “The Australian Municipal, Administrative, 
Clerical and Services Union is the counterpart Federal body of the Western Australian Municipal, 
Administrative, Clerical and Services Union of Employees;”. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

PRESIDENT—Unions—Matters dealt with under Section 66— 

2011 WAIRC 00191 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL ROBINSON 
APPLICANT 

-and- 
MR PHIL WOODCOCK 
ACTING SECRETARY INTERIM COMMITTEE, AUSTRALIAN RAIL, TRAM AND BUS 
INDUSTRY UNION OF EMPLOYEES WA BRANCH 

RESPONDENT 
CORAM THE HONOURABLE J H SMITH, ACTING PRESIDENT 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S PRES 6 OF 2010 
CITATION NO. 2011 WAIRC 00191 
 
Result Order issued 
Appearances 
Applicant In person 
Respondent Mr J Nolan (of counsel) 
 

Order 
This matter having come on for a directions hearing on Tuesday, 8 March 2011, and having heard the applicant in person, and 
Mr J Nolan (of counsel) on behalf of the respondent, the Acting President, pursuant to the powers conferred under the Industrial 
Relations Act 1979, hereby orders that — 

1. The respondent is to file and serve on the applicant: 
(a) any statements of evidence; and 
(b) written submissions setting out an application to strike out or dismiss the applicant’s claim; 
by 4:00 pm on Tuesday, 22 March 2011. 

2. The applicant is to file and serve on the respondent: 
(a) any statements of evidence; and 
(b) written submissions in reply; 
by 4:00 pm on Tuesday, 5 April 2011. 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 
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AWARDS/AGREEMENTS—Variation of— 

2011 WAIRC 00126 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMISSION'S OWN MOTION 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S APPL 81 A OF 2007 
CITATION NO. 2011 WAIRC 00126 
 

Result Award varied 
 

Order 
HAVING heard Ms C Holmes on behalf of the respondents to the Award and Mr T Clark on behalf of the Liquor Hospitality and 
Miscellaneous Union, and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 
and in particular s 40B, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No A 4 of 1992 be varied in accordance with 
the following Schedule and that such variation shall have effect on and from the 4th day of February 2011. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

SCHEDULE 
1. Schedule B – List of Respondents:  Delete this Schedule and insert the following in lieu thereof: 

Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 1927 (WA) as: 
(i)  the Hospitals formerly comprised in the Metropolitan Health Service Board; 
(ii)  the Peel Health Service Board; and 
(iii)  the WA Country Health Service.  

Director General 
Department of Agriculture and Food 
Director General 
Department of Culture and the Arts 
Director General 
Department of Environment and Conservation 
Director General 
Department of Housing 
Commissioner 
Main Roads Western Australia 
Minister for Police 
Minister for Emergency Services 
Minister for Corrective Services 
Governing Council of Central Institute of Technology 
Governing Council of Durack Institute of Technology 
Governing Council of Challenger Institute of Technology 
Governing Council of CY O'Connor Institute  
Governing Council of Great Southern Institute of Technology 
Governing Council of Kimberley College of TAFE 
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Governing Council of Pilbara TAFE 
Governing Council of South West Institute of Technology 
Governing Council of Polytechnic West 
Governing Council of West Coast Institute of Technology 
The Director General 
Department of Education 
Attorney General 
Minister for Child Protection 
Minister for Community Services 
Minister for Seniors and Volunteering 
Minister for Women’s Interests 
Minister for Youth 
Minister for Disability Services 
Minister for Culture and the Arts 
WA Alcohol and Drug Authority 
Director General 
Disability Services Commission 
General Manager 
Metropolitan Cemeteries Board 
Zoological Parks Authority 
20 Labouchere Road 
SOUTH PERTH WA 6151 
Chief Executive Officer 
Western Australian Sports Centre Trust trading as VenuesWest 
Minister for Sport and Recreation 
Minister for Racing and Gaming 
Director General 
Department of Mines and Petroleum 
Director General 
Department of State Development 
Minister for Housing 
Director 
Country High School Hostels Authority 
Rottnest Island Authority 

 
 

2011 WAIRC 00117 
THE SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 

AUSTRALIA 
APPLICANT 

-v- 
AUDIOCLINIC NATIONAL HEARINGS AIDS AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO/S APPL 142 OF 2010 
CITATION NO. 2011 WAIRC 00117 
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Result Award varied 
Representation 
Applicant Mr T Pope 
Respondent No appearances 
 

Order 
HAVING heard Mr T Pope on behalf of the applicant and there being no appearances on behalf of the respondents, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 be varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 14 February 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
1. Clause 7A. – Nightfill Duty:  Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) (a) A full-time, part-time or casual worker employed in a "General Retail Shop" or "Special Retail Shop" pursuant 

to this clause shall be paid an additional loading as prescribed hereunder: 
(i) Monday to Saturday prior to 7.00 am 

(aa) Full-time and Part-time Workers 
- a loading of $3.21 per hour in addition to the ordinary hourly rate of a full-time or part-time 

worker. 
(bb) Casual Workers 
- a loading of $3.21 per hour in addition to the ordinary casual rate as laid down in paragraph 

(a) of subclause (4) of Clause 7. - Casual Workers. 
(ii) Saturday between 5.00 pm and Midnight 

(aa) Full-time  
- a loading of $4.56 per hour in addition to the ordinary hourly rate of a full-time worker as 

prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(bb) Part-time Workers 
- a loading of $9.94 per hour in addition to the ordinary hourly rate of a full-time shop 

assistant as prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages. 
(cc) Casual Workers 
- a loading of $11.89 per hour in addition to the ordinary casual rate as laid down in 

paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 
(b) Junior workers shall be paid the appropriate percentage as laid down in Part II of Clause 28. - Wages. 
(c) The loadings referred to in (i) and (ii) above shall be paid for the purpose of superannuation calculations. 

2. Clause 12. – Meal Money: 
A. Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) When a worker is required to continue working after the usual finishing time for more than one hour he/she shall be paid 
$12.05 for the purchase of any meal required. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Late Night Trading Meal Allowance: 
A worker who commences work at or prior to 1.00pm on the day of late night trading and is required to work beyond 
7.00pm on that day shall be paid a meal allowance of $12.05. 

3. Clause 28. – Wages:  Delete Part III of this clause and insert the following in lieu thereof: 
Part III – 
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where 
applicable: 
(1) (a) A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a 

walk beside power operated high lift stacker in the performance of his duties shall be paid an additional 69 cents 
per hour whilst so engaged. 
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(b) A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a 
power operated overhead traversing hoist in the performance of his duties shall be paid an additional 76 cents 
per hour whilst so engaged. 

(c) The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a 
"Storeman Operator Grade 1" or a "Storeman Operator Grade 2". 

(2) Any workers, whether a junior or adult, employed as a canvasser and/or collector shall be paid the adult male wage. 
(3) Where a canvasser provides his own bicycle he shall be paid an allowance of $1.48 per week. 
(4) (a) A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold 

chamber in accordance with the following: 
In a cold chamber in which the temperature is: 

(i) Below 0º Celsius to -20° Celsius  - 84 cents per hour 

(ii) Below -20° Celsius to -25° Celsius  - 99 cents per hour 

(iii) Below -25° Celsius    - $1.11 per hour. 

(b) Workers required to work in temperatures less than -18.9° Celsius shall be medically examined at the 
employer's expense. 

(5) (a) A worker (full time, part time or casual) who is required to work any of his or her ordinary hours between 
6.00p.m. and 11.30p.m. Monday to Friday inclusive in a "small retail shop" as defined or a "special retail shop" 
(pharmacy) as defined shall be paid at a loading of 20% for each hour worked after 6.00p.m. 
For casual workers such loading shall be paid in addition to the rates prescribed in Clause 7(4) of this award. 

(b) A worker (part time or casual) who is required to work any of his or her ordinary hours between 6.00p.m. and 
11.30p.m. on Saturday in a "small retail shop" as defined or a "special retail shop" (pharmacy) as defined shall 
be paid at a loading of 20% for each hour worked after 6.00p.m. 
(i) A casual worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A part time worker employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part Time 
Workers. 

(6) (a) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight Monday to Friday inclusive shall be paid a loading of 20% for each hour so 
worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(b) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours 
between 6.00pm and midnight on Saturday shall be paid a loading of 20% for each hour worked after 6.00pm. 
(i) A casual employee employed under paragraph (b) of this subclause shall be paid the 20% loading as 

calculated on the rates as determined by subclause (5) of Clause 7. - Casual Workers. 
(ii) A full or part-time employee employed under paragraph (b) of this subclause shall be paid the 20% 

loading as calculated on the rates as determined by paragraph (b) of subclause (7) of Clause 8. - Part-
Time Workers. 

(c) An employee in a "Section 42 shop" as defined who is required to work any of his or her ordinary hours before 
7.00am on any day Monday to Saturday inclusive shall be paid a loading of 30% for each hour so worked. 
Provided that for casual workers such loading shall be paid in addition to the rates prescribed in Clause 7. - 
Casual Workers subclause (4) of this award. 

(7) An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of technical 
training) shall be paid the sum of $25.20 per week in addition to the rates prescribed herein. 

4. Clause 28A. – Structural Efficiency Agreement – Cold Storage Industry:  Delete this clause and insert the 
following in lieu thereof: 

P. & O. Cold Stores and Clelands Cold Stores shall pay $25.20 per week in addition to the rates prescribed by Clause 28. - Wages 
of this award from the beginning of the first pay period commencing on or after 1 November 1989 and $4.20 in addition to the rates 
prescribed by Clause 28. - Wages of this award from the beginning of the first pay period commencing on or after 1 December 
1989 on account of agreement reached for a structural efficiency package which the parties anticipate will result in the creation of a 
Cold Storage Award being negotiated in accordance with the objectives and content of the Structural Efficiency Principle. 
5. Clause 32. – Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof: 
(1) Where an employee is required and authorised to use his or her own motor vehicle in the course of the employee's duties 

the employee shall be paid an allowance not less than that provided for in the table set out hereunder.  Notwithstanding 
anything contained in this subclause the employer and the employee may make any other arrangement as to car allowance 
not less favourable to the employee. 
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(2) Where an employee in the course of a journey travels through two (2) or more of the separate areas, payment at the rates 
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 

(4) This allowance has a nexus with the Metal Trades (General) Award established in matter number 1135 of 1991 at 
transcript page 2. 

RATES OF HIRE FOR USE OF EMPLOYEE’S  
OWN VEHICLE ON EMPLOYER’S BUSINESS 

 
AREA AND DETAILS ENGINE DISPLACEMENT 

(IN CUBIC CENTIMETRES) 
RATE PER KILOMETRE (CENTS) 

Distance Travelled Each Year on 
Employer’s Business 

Over 2600cc Over1600cc - 2600cc 1600cc & Under 

Metropolitan Area 78.9 70.7 61.5 
South West Land Division 80.7 72.5 63.1 
North of 23.5° South Latitude 88.9 80.0 69.5 
Rest of the State 83.5 74.7 65.0 
Motor Cycle (in all areas) 27.2 cents per kilometre 

“Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway Station. 
“South West Land Division” means that South West Land Division as defined by Schedule 1 of the Land Administration 
Act 1997 excluding the area contained within the Metropolitan Area. 

6. Clause 46. – First Aid Allowance:  Delete this clause and insert the following in lieu thereof: 
A worker holding either a Red Cross or St. John Senior First Aid Certificate of at least 'A' level who is appointed by the employer 
to perform first aid duties shall be paid $10.00 per week in addition to the worker's ordinary rate. 
7. Clause 48. – Additional Loading for Late Night Trading Establishments: 

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) A full-time or part-time worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours 

between 6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid a loading of $4.03 per hour in addition to 
the ordinary hourly rate of a full-time or part-time worker. 
B. Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) A casual worker employed in a "General Retail Shop" or "Special Retail Shop" who works ordinary hours between 6.00 
p.m. and 9.00 p.m. on the day of late night trading shall be paid the amount of $4.03 per hour in addition to the ordinary 
casual rate as laid down in paragraph (a) of subclause (4) of Clause 7. - Casual Workers. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 

2011 WAIRC 00164 
APPLICATION FOR NEW AWARD PURSUANT TO DIVISION 2A OF THE INDUSTRIAL RELATIONS ACT, 1979 

(WA).  THE WESTERN AUSTRALIA POLICE AUXILIARY OFFICERS' AWARD 2010. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
 WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

INTERVENER 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 16 FEBRUARY 2011 
DELIVERED FRIDAY, 25 FEBRUARY 2011 
FILE NO. PSAA 1 OF 2010 
CITATION NO. 2011 WAIRC 00164 
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CatchWords Preliminary issue to be determined – whether registered organisation should be granted leave to 
intervene - principles of intervention applied - sufficient interest for Western Australian Police Union 
of Workers to be granted limited leave to intervene s 27(1)(k) - Industrial Relations Act 1979 (WA) 

Result Order issued  
Representation  
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
Intervener  Mr R Horton 
 

Preliminary Reasons for Decision 
1 This is an application for a new award filed on 17 December 2010 pursuant to s 37 of the Industrial Relations Act 1979 (WA) 

(the Act) by The Civil Association of Western Australia Incorporated (the applicant union).  On 27 January 2011 the applicant 
union requested the proposed award be listed for hearing.   

2 The Commissioner of Police, Western Australia Police Service (the respondent) opposed the proposed award proceeding to 
hearing requesting the application await the outcome of proceedings currently before the Full Bench, FBM 10 of 2010 Western 
Australian Police Union of Workers (WAPU).  The Full Bench related to an application by WAPU to change their 
organisation’s eligibility rules. 

3 The Public Service Arbitrator (the Arbitrator) listed for preliminary hearing on 16 February 2011 for preliminary 
determination, whether the proposed award should proceed to hearing.  

WAPU’s application 
4 On 15 February 2011 the Commission received correspondence, purportedly from WAPU, seeking an adjournment of the 

proceedings listed on 16 February 2011.  That application for adjournment was refused. 
5 A representative of WAPU, Mr Horton, on 16 February 2011 sought leave at the outset of proceedings to intervene.  

Mr Horton submitted: 
(a) WAPU’s application was in accordance with s 27(1)(k) of the Act; 
(b) WAPU currently had an application to alter their organisation’s eligibility rules to cover police auxiliary 

officers (PAOs).  The union had been pursuing this matter for some time and WAPU submitted the issue of 
coverage ought be concluded by the Full Bench in FBM 10 of 2010; 

(c) WAPU’s interest in coverage of PAOs satisfies intervention in these proceedings;   
(d) if PSAA 1 of 2010 resulted in an award issuing then that would place WAPU at a serious disadvantage; 
(e) there had been a long association between the applicant union in PSAA 1 of 2010 and their federal counterpart 

together with WAPU and their federal union in relation to the creation of this particular classification; 
(f) WAPU had a sufficient interest in PSAA 1 of 2010 to be granted leave to intervene; 
(g) Mr Horton submitted he was not skilled or indeed briefed on the merits or otherwise of matters other than to 

seek intervention.  Accordingly, Mr Horton sought an adjournment of proceedings;  
(h) WAPU was not aware the matter as listed was simply a preliminary issue to determine whether the substantive 

application should be listed for hearing;  
(i) WAPU conceded they had failed to comply with the provisions of reg 19 of the Industrial Relations 

Commission Regulations 2005 (WA) (the Regulations) relating to intervention; and   
(j) n addition, WAPU had failed to lodge an objection to the issuance of the applicant union’s proposed award 

when the area and scope clause was advertised in the Industrial Gazette (91 WAIG 21).   
Applicant union’s submissions 
6 The applicant union opposed WAPU being granted intervention in the proceedings submitting:  

(a) the principles by which an organisation ought be granted leave to intervene are well settled.  In The Queen v 
Ludeke and others: Ex parte Customs Officers' Association of Australia, Fourth Division (1985) 155 CLR 513 
at 522, Mason J (as he then was) made the following comment in relation to interventions before the courts 
generally: 

In general, the applicant is required to have an interest which is a substantial interest, a legal interest or one 
which is known and protected by the law. 

(b) WAPU’s interest in these proceedings did not meet the general principle as outlined;  
(c) WAPU’s view that FBM 10 of 2010 would resolve the issue of coverage of PAOs once and for all was a 

misleading notion.  If the proposed award in application PSAA 1 of 2010 issued creating award coverage for 
PAOs and subsequently WAPU was granted coverage as a result of a decision in FBM 10 of 2010 then clearly 
WAPU would be entitled to make application to become a party to the award as issued.  FBM 10 of 2010 relates 
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to the eligibility rules of WAPU and does not affect the eligibility rules of the applicant union in these 
proceedings.  The rules of the applicant union were submitted (CSA ex 1) and constitutional coverage of PAOs 
was claimed the applicant union  to be reflected in three separate sub-clauses of their membership clause, 
namely 6(a)(2), 6(a)(3) and 6(a)(7). 

(d) PAOs are, for the purposes of the applicant union’s eligibility rules, considered to be ‘employees’; 

(e) there is no direct or immediate right which legally permits WAPU to be granted intervention in these 
proceedings; and   

(f) this application has a direct effect on the applicant union, the respondent and indeed on the working conditions 
of persons appointed by the Commissioner of Police as PAOs, currently non-award employees. 

Respondent’s submissions 

7 The respondent neither opposed or supported WAPU being granted leave to intervene in the proceedings, however did submit 
in response to the question as to whether a PAO was an employee, that such persons are appointed by the Commissioner of 
Police pursuant to the Police Act 1892 (WA). 

Conclusion 

8 The preliminary question the Arbitrator is required to rule on is whether or not to grant intervention to WAPU.  Such a 
decision must be made, determining whether there is a sufficient interest by WAPU to permit such intervention as per the 
principles reflected in Gairns and Dempsey v The Royal Australian Nursing Federation Industrial Union of Workers, Perth 
69 WAIG 2343 at 2347 and the cases cited therein.   

9 I have taken into account a number of factors including: 

(a) WAPU failed to file a notice of an application for leave to intervene in the proceedings in accordance with 
reg 19 of the Regulations however notice was filed albeit less than 24 hours prior to the proceedings as listed.  
WAPU forwarded a copy of their intention to intervene to the applicant union and the respondent prior to the 
hearing, therefore neither party was taken by surprise; 

(b) WAPU failed to object to PSAA 1 of 2010 during the period in which the proposed award was advertised in the 
Industrial Gazette (91 WAIG 21);  

(c) regs 37 and 38 of the Regulations allow some regard to be had to waive procedural issues.  The Arbitrator 
determines that WAPU’s failure to comply with the procedural aspects of reg 19 of the Regulations in seeking 
leave to intervene in PSAA 1 of 2010 are hereby waived having regard to the correspondence submitted by 
WAPU to the Arbitrator and circulated to the applicant union and respondent on 15 February 2011; 

(d) the current eligibility rule of WAPU does not cover PAOs although there is a current application before the Full 
Bench of the Western Australia Industrial Relations Commission FBM 10 of 2010 to amend the union’s 
eligibility rules to cover such persons.  It is noted that the applicant union to these proceedings has lodged an 
objection in the Full Bench matter as referred to; 

(e) the Arbitrator accepts that WAPU has a sufficient interest in these proceedings having regard for the long 
history between the applicant union and their federal counterpart together with WAPU and their federal 
counterpart associated with the classification of PAOs; and 

  

(f) the submissions of the applicant union and the respondent with respect to WAPU’s application seeking leave to 
intervene. 

10 In Gairns and Dempsey v RANF Sharkey P referred to the rules of procedural fairness in matters relating to intervention. Those 
rules are commonly referred to as the principles of natural justice, as per The Queen v Commonwealth Conciliation and 
Arbitration Commission; Ex Parte Angliss Group (1969) 122 CLR 546.   

 Those rules will ordinarily require the Commission to give the parties and give others who will be directly affected by its 
orders, and who have a sufficient interest, an adequate opportunity of being heard. They do not require the Commission to 
ignore the nature of proceedings, inter partes, and to extend an opportunity of being heard to every person, who, while 
not being a party, claims merely to have an indirect interest in the proceedings, in the sense that he is likely to be directly 
or indirectly advantaged by an order or award which the Commission may make. 

11 The application by WAPU to intervene in these preliminary proceedings is granted, albeit in a capacity limited to written 
submissions, in response to the question as listed for hearing, that being whether the proposed award should be listed for 
hearing. 

12 In determining the procedures that will apply in allowing WAPU to submit a limited submission I have had regard for the 
applicant union's opposition to the procedure as proposed, and to the respondent's support for the procedure.   

13 Accordingly, the following procedure will apply to WAPU, the applicant union and the respondent and the intervener: 

(a) WAPU will submit to the Arbitrator and the parties in writing by close of business on 18 February 2011 their 
submission as to whether PSAA 1 of 2010 should be listed for hearing; and 

(b) The applicant union and the respondent will submit their response to the intervener’s submission in writing to 
the Arbitrator, each other and the intervener by close of business on 22 February 2011. 
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14 This concludes the Arbitrator's reasons as to the granting of limited intervention to WAPU.  An order has already issued 
reflecting my decision.    

15 My decision and associated reasons as to whether PSAA 1 of 2011 should be listed for hearing will be issued shortly.  

 
 

2011 WAIRC 00129 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
 THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

INTERVENOR 
CORAM COMMISSIONER S MAYMAN 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO PSA A1 OF 2010 
CITATION NO. 2011 WAIRC 00129 
 

Result Order issued  
Representation 
Applicant Mr S Farrell 
 Ms S Bhar  
Respondent Mr M Wheeler 
   Ms L Cox  
Intervenor  Mr R Horton 
 

Order 
HAVING heard Mr R Horton on behalf of the Western Australian Police Union of Workers (WAPU) seeking leave to intervene 
pursuant to s 27(1)(k) of the Industrial Relations Act 1979 (the Act) and Mr S Farrell on behalf of the applicant union in response 
and Mr M Wheeler on behalf of the respondent in response, the Public Service Arbitrator, pursuant to the powers conferred on it 
under the Act, hereby orders: 

1.  THAT WAPU be granted limited intervention in the proceedings; 
2. THAT WAPU’s intervention be limited to the issue of written submissions on whether PSAA 1 of 2010 ought 

be listed for hearing; 
3. THAT WAPU’s written submissions be forwarded to the Commissioner, the applicant union and the respondent 

by close of business Friday, 18 February 2011; and 
4. THAT the applicant union and the respondent's submissions in reply be forwarded to the Commission and 

WAPU by close of business Tuesday, 22 February 2011. 
(Sgd.)  S M MAYMAN, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00170 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
 WESTERN AUSTRALIAN POLICE UNION OF WORKERS 
  INTERVENER 
CORAM COMMISSIONER S M MAYMAN 
HEARD WEDNESDAY, 16 FEBRUARY 2011 
DELIVERED TUESDAY, 1 MARCH 2011 
FILE NO. PSAA 1 OF 2010 
CITATION NO. 2011 WAIRC 00170 
 

CatchWords Preliminary decisions - whether application should be adjourned - whether application for a new 
award should be listed for hearing - further conciliation required - principles applied - s 32 Industrial 
Relations Act 1979 (WA) - application for award proceedings to be listed denied  

Result Request for award to be listed denied 
Representation  
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
Intervener  Mr R Horton 
 

Preliminary Reasons for Decision 
1 On 17 December 2010 The Civil Service Association of Western Australia Incorporated (the applicant union) applied to the 

Public Service Arbitrator (the Arbitrator) for a new award, the Western Australia Police Auxiliary Officers’ Award 2010.  
2 PSAA 1 of 2010 (the substantive application) was served in accordance with the provisions of the Industrial Relations Act 

1979 (WA) (the Act) and, as directed by the Chief Commissioner, the relevant details were published in the Western 
Australian Industrial Gazette (91 WAIG 21). 

Applicant union’s position 
3 The applicant union seeks a new award to cover police auxiliary officers (PAOs), such officers being recently created 

following an amendment to the Police Act 1892 (WA).   PAOs currently have no award coverage.   
4 On 27 January 2011 the applicant union wrote to the Registry seeking to have the proposed award listed for hearing. 
Respondent’s position  
5 On 18 January 2011 the Commissioner of Police, Western Australia Police Service (the respondent) filed a notice of answer 

and counter proposal seeking a postponement of the application until such time as a Full Bench matter (FBM 10 of 2010) had 
been heard and determined.  FBM 10 of 2010 is an application by the Western Australian Police Union of Workers (WAPU) to 
amend the eligibility rules of their organisation.   

6 The respondent submitted that FBM 10 of 2010 was a relevant issue likely to impact on the issue of PAOs, and accordingly, a 
postponement was sought until the Full Bench matter had been heard and determined.   

7 The respondent, having reviewed the award proposed by the applicant union submitted that PAOs, with the exception of some 
variations, would not be at a disadvantage given the proposed award was almost identical to the common law contracts 
currently covering the relevant officers; the Western Australian Police Auxiliary Officers Terms and Conditions of Employment 
2010 (the current contracts).   

Whether preliminary proceedings should be adjourned  
8 At the outset the Chief Commissioner allocated the application to Acting Senior Commissioner Scott and on 10 February 2011 

a conciliation conference was held between the parties.  Differences remained at the conclusion of the conference and the 
parties were advised that the application would be referred back to the Chief Commissioner.    

9 In order to deal with the preliminary issue, that being whether the proposed award should be listed for hearing, the file was 
allocated to Commissioner Mayman.  The preliminary matter was set down for hearing on 16 February 2011.  Correspondence 
purporting to represent the views of WAPU, dated 15 February 2011 was received.  The author advised that due to the 
unavailability of WAPU’s counsel to attend the hearing listed for 16 February 2011, an adjournment should be granted.  



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 345 
 

Further, the correspondence suggested that WAPU had a sufficient interest in the outcome of the substantive application to be 
permitted leave to intervene in accordance with s 27(1)(k) of the Act.   

10 Shortly after receipt of the correspondence the applicant union advised of their opposition to an adjournment of the preliminary 
proceedings.  The first question to consider was whether to adjourn proceedings listed for 16 February 2011.  The decision to 
grant an adjournment or indeed to refuse such adjournment is one of discretion, the principles which have oft been quoted from 
a decision of the Supreme Court of Western Australia, Myers v Myers [1969] WAR 19.   

11 Having regard to those principles the Arbitrator finds that at the time the application for adjournment was made WAPU was 
not a party to proceedings and therefore the principles relied upon cannot, in this case, be applied.  The request for an 
adjournment was therefore denied and the applicant union, the respondent and WAPU were advised of the Arbitrator’s 
decision by correspondence on 15 February 2011.   

The preliminary matter - whether the proposed award ought be listed 
12 Having heard from the applicant union, the respondent and in a limited capacity from WAPU on the preliminary issues, and 

subsequently having heard from the parties in reply it is important to consider the submissions. 
WAPU’s submission 
13 WAPU submitted in support of their intervention that the substantive application should not be set down for hearing until 

matters before the Full Bench (FBM 10 of 2010) had been heard and determined.  WAPU submitted a number of factors in 
support of their position including: 

(a) if WAPU’s eligibility rules are amended then WAPU intends to enter into negotiations with the respondent to 
negotiate the terms and conditions of an industrial agreement to apply to PAOs; 

(b) the Arbitrator should draw the inference that the applicant union in these proceedings has attempted to pre-empt 
the Full Bench decision by seeking to become the sole union party to an award covering PAOs; 

(c) WAPU has an arguable case that their organisation should cover PAO's; and 
(d) the duration of the adjournment sought by WAPU is relatively short and therefore will not prejudice or affect 

unfairly any employees, in particular PAOs.  Relevant to this view are the principles reflected in The Australian 
Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian 
Branch v Imperial Hotel and Others (1994) 74 WAIG 1023. 

14 Correspondence was received from WAPU on 23 February 2011 contesting a number of aspects in response to the submissions 
in reply by the applicant union.  WAPU referred to the assertions as matters of an evidentiary nature and sought a further 
opportunity to provide evidence to the contrary. 

Applicant union’s submissions 
15 The applicant union opposed proceedings being adjourned, supporting the substantive application being heard as soon as 

practicable.  In the alternative the applicant union sought the issuance of an interim award to protect the PAOs’ terms and 
conditions of employment.   

16 Relevant to the applicant union's position a number of issues were submitted: 
(a) FBM 10 of 2010 and the substantive application are separate and discrete matters and the outcome of the Full 

Bench proceedings as referred to have little or no effect on the applicant union's proposed award.  In respect of 
FBM 10 of 2010 the applicant union advised their organisation had lodged an objection to the application.  The 
process of an award application is an exercise of arbitral power by a single Commissioner pursuant to Division 2A 
of the Act and is unrelated to the jurisdiction of the Full Bench in FBM 10 of 2010;   

(b) coverage of PAOs is currently reflected in the applicant union's existing membership rules in three separate 
subclauses, namely 6(a)(2), 6(a)(3) and 6(a)(7): 

 6 – Membership 
(a) Membership shall be confined to any person who is: 

… 
(2) employed under the Forests Act, the Main Roads Act or any Act now in force or hereafter 

enacted whereby any Board, Commission or other body is constituted to administer any 
such Act; or 

(3) otherwise employed in any of the established Branches of the Public Service, including 
State trading concerns, business undertakings and government institutions controlled by 
Boards; or 
… 

(7) employed by any instrumentality or authority whether corporate or unincorporated acting 
under the control of or for or on behalf of or in the interest of the State of Western 
Australia; or 
… 

 (exhibit CSA 1) 
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(c) the applicant union is exercising its right to organise and indeed to protect the industrial interests of PAOs, who 
currently have no award safety net, a matter that needs to be corrected without delay.  Section 36A(1) of the Act 
refers to: 

In any proceedings in which the Commission is considering the making of an award (the new award)  that 
extends to employees to whom no award currently extends (the employees), the onus is on any party 
opposing the making of the new award to show that it would not be in the public interest. 

(d) to delay the issuance of the proposed award would be detrimental to PAOs not the WAPU.  Hearing the 
substantive application should be a priority rather than determining whether the matter should be delayed.  In 
support of its submission the applicant union referred to a number of provisions incorporated in s 6 of the Act, 
including s 6(ab), s 6(ad), s 6(ag), s 6(b) and s 6(c); and 

(e) the provisions of the current contracts covering PAOs currently exclude a number of provisions for example, 
adequate protections as they relate to delegate’s rights. 

17 The applicant union submitted there had been limited discussions with the respondent regarding the proposed award.  The 
applicant union advised they were happy to hold further discussions with the respondent in order to resolve differences and 
participate in further conferences should those differences be unable to be resolved. 

18 The applicant union requested the matter proceed to hearing as soon as practicable.  Alternatively, should the Arbitrator decide 
to defer the hearing until after a determination in FBM 10 of 2010 is made then an interim award should be issued to protect 
the PAOs terms and conditions of employment. 

Respondent’s submissions 
19 The respondent submitted that the substantive application should be postponed until FBM 10 of 2010 is concluded.  In support 

of its position, the respondent submitted: 
(a) the substantive application and FBM 10 of 2010 are linked insofar as the proposed award is likely to impact on 

PAOs.  The application by WAPU to amend the eligibility rules of their organisation also impacts on PAOs;  
(b) having reviewed the applicant union's proposed award PAOs will not be disadvantaged by the postponement of 

the substantive application.  Apart from some limited variations the proposed award is almost identical to the 
PAOs’ current contracts; and 

(c) there were some concerns with the proposed award, including aspects the respondent considered should be dealt 
with in an agreement.   

20 Importantly, the respondent indicated that conciliation between the applicant union and themselves regarding the proposed 
award had yet to be exhausted.  

Conclusion  
21 Having had regard for the submissions of the applicant union, the respondent and WAPU the Arbitrator finds: 

(a) the substantive application and FBM 10 of 2010 are separate matters, one relating to the issuance of a proposed 
award and the other relating to an application to amend the eligibility rules of a registered organisation; 

(b) the making of a new award for non-award employees is an important process and the respondent and WAPU’s 
opposition to the substantive application being listed for hearing until such time as FBM 10 of 2010 has been 
heard and determined is denied.  In making such a finding I have had regard for s 6(ad), s 6(b), s 6(d), s 26 and 
s 36A of the Act, the latter provision having been inserted by Parliament following the passage of the Labour 
Relations Reform Bill 2002;  

(c) the applicant union and the respondent submit there have been limited discussions.  The respondent goes further 
and suggests that conciliation has yet to be concluded. With respect, I agree and consider that the structure of the 
Act, in particular s 32, requires the Commission to have regard as to whether conciliation has been exhausted.  In 
proceedings before the Full Bench O’Dea P (as he then was) commented on s 32 in Robe River Iron Associates v 
Amalgamated Metal Workers and Shipwrights Union of Western Australia and Others (1986) 66 WAIG 1404, 
1412 when he said of matters referred to the Commission: 

Each section indicates a part of the procedural steps to be followed in respect of an industrial matter 
referred to the Commission for relief by way of arbitration in the first instance.  Section 32 directs the 
Commission as to the manner in which it is to enquire into and deal with any such claim.  Initially the 
Commission is commanded to endeavour to resolve the matter by conciliation and in pursuance of that, if 
need be, arrange conferences of the parties and where necessary give such directions and make such 
interlocutory or ancillary orders as may be necessary to assist that process.  Only when resort to 
conciliation is unavailing or the parties request it, should the Commission embark upon a hearing and 
determination of the issues involved by arbitration. 

(d) there remain opportunities between the applicant union and the respondent for informal discussions and, where 
necessary, conciliation before the Arbitrator in resolving differences relating to the substantive application; 

(e) the period of time until FBM 10 of 2010 is heard and determined may not be a short period as submitted by the 
respondent and WAPU;  

(f) the submission of WAPU that their organisation has an arguable case to cover PAOs is not a relevant 
consideration in relation to whether the substantive application should be listed; and 
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(g) the applicant union has not attempted to pre-empt the Full Bench decision (FBM 10 of 2010) by seeking to 
become a sole union party to an award covering PAOs. 

22 The Arbitrator considers the substantive application does not have to await the hearing and determination in FBM 10 of 2010 
prior to listing.  There is however further conciliation required prior to the matter being listed.  The Arbitrator therefore denies 
the applicant union's request for the substantive application to be listed for hearing until such time as conciliation is exhausted. 

23 The applicant union's alternative request for an interim order to issue is denied in light of my decision regarding conciliation 
recognising such proceedings may resolve current differences between the applicant union and the respondent.   

24 Having had regard to the submissions of the applicant union, the respondent and WAPU the Arbitrator hereby directs the 
respondent and the applicant union to the substantive application prepare a minute of order scheduling conciliation meetings 
(both formal and informal as may be considered appropriate) including an exchange of draft documents.  The minute is to 
reflect the Arbitrator’s reasons for decision and is to be returned by close of business Wednesday, 2 March 2011.  A speaking 
to the minute is scheduled for Thursday, 3 March 2011 at 9.45 am.   

25 I would request the applicant union and respondent have regard for the fact that PAOs are currently non-award employees. 
 

 

2011 WAIRC 00175 
APPLICATION FOR NEW AWARD PURSUANT TO DIVISION 2A OF THE INDUSTRIAL RELATIONS ACT 1979 

(WA).  THE WESTERN AUSTRALIA POLICE AUXILIARY OFFICERS' AWARD 2010. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
COMMISSIONER OF POLICE, WESTERN AUSTRALIA POLICE SERVICE 

RESPONDENT 
WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

INTERVENER 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S M MAYMAN 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSAA 1 OF 2010 
CITATION NO. 2011 WAIRC 00175 
 

Result Order issued 
Representation 
Applicant Mr S Farrell and Ms S Bhar 
Respondent Mr M Wheeler and Ms L Cox 
 

Order 
HAVING heard from Mr S Farrell and with him Ms S Bhar on behalf of The Civil Service Association of Western Australia 
Incorporated (the applicant union) and Mr M Wheeler and with him Ms L Cox on behalf of the Commissioner of Police, Western 
Australia Police Service (the respondent) and Mr Horton on behalf of the Western Australian Police Union of Workers as 
intervener, appearing in a limited capacity, the Public Service Arbitrator, pursuant to the powers under the Industrial Relations Act 
1979 hereby orders: 

(a) THAT the applicant union and the respondent meet on 8 March 2011 to exchange draft documents and begin 
informal discussions with a view to identifying and resolving any differences between the parties relating to the 
application; 

(b) THAT there be a further meeting between the applicant union and the respondent on 17 March 2011 with a view 
to resolving any differences remaining between the parties relating to the application;  

(c) THAT following the meetings referred to in (a) and (b) of this order, the applicant union and the respondent are to 
formally advise of any differences remaining between the parties and a conciliation conference before a Public 
Service Arbitrator shall be arranged as soon as is practicable after the meeting referred to in (b) of this order; and 

(d) The parties have liberty to apply. 
(Sgd.)  S M MAYMAN, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00142 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL BAKER 
APPLICANT 

-v- 
HARCOURTS INTEGRITY (REAL ESTATE) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 143 OF 2010 
CITATION NO. 2011 WAIRC 00142 
 

Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00153 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES WILLIAM CRUTCHLEY 
APPLICANT 

-v- 
JIMS FENCING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 FEBRUARY 2011 
FILE NO/S U 57 OF 2010 
CITATION NO. 2011 WAIRC 00153 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 12 May 2010 the Commission contacted the applicant by telephone about service of his application and was advised 
that the applicant was considering whether to proceed with the matter; and 
FURTHER the Commission sent an email to the applicant that day requesting he advise the Commission of his intentions in 
relation to the application by 26 May 2010 however, this did not occur; and 
WHEREAS the Commission wrote to the applicant on a number of occasions seeking advice about his intentions however there 
was no response; and 
WHEREAS on 21 September 2010 the Commission contacted the applicant by telephone and was advised that he was not 
proceeding with the matter; and 
FURTHER the applicant undertook to lodge a Notice of Withdrawal or Discontinuance in relation to the application; and 
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WHEREAS on 22 October 2010 and 4 November 2010 the Commission contacted the applicant about lodging a Notice of 
Withdrawal or Discontinuance; and 
WHEREAS on 15 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00099 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SUSANNE FRENCH 
APPLICANT 

-v- 
BAPTISTCARE WA 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S U 189 OF 2010 
CITATION NO. 2011 WAIRC 00099 
 

Result Application dismissed 
 

Order 
HAVING heard Ms S French on her own behalf and Ms J Auerbach of the Chamber of Commerce and Industry on behalf of the 
respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00114 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DALE RHYS HIGGINS 
APPLICANT 

-v- 
ERNA AND JOHANN BUCHINGER  
T/A HANS PANEL SHOP 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO/S U 170 OF 2010 
CITATION NO. 2011 WAIRC 00114 
 

Result Discontinued by leave 
Representation 
Applicant Ms M Murphy 
Respondent Mr R Gifford 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00185 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRADLEY ALLAN JENKINS 
APPLICANT 

-v- 
TOP OF THE TERRACE 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 8 MARCH 2011 
FILE NO/S B 179 OF 2010 
CITATION NO. 2011 WAIRC 00185 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on the 11th day of January 2011, the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS on the 2nd day of March 2011 the applicant advised the Commission, in writing, that settlement had been reached and 
the applicant wished to discontinue the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00165 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINDA KLEINFELDER 
APPLICANT 

-v- 
ARAFMI MENTAL HEALTH CARERS AND FRIENDS ASSOCIATION (WA) INC. 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 28 FEBRUARY 2011 
FILE NO/S U 22 OF 2010 
CITATION NO. 2011 WAIRC 00165 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 11 March 2010 the Commission contacted the applicant’s representative and was advised that an application had 
also been lodged in Fair Work Australia (“FWA”); and 
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FURTHER the applicant’s representative requested that the matter be adjourned pending an issue of jurisdiction being determined 
by FWA; and 
WHEREAS on 26 March 2010 the Commission wrote to the parties to advise that the matter had been adjourned pending a decision 
being made by FWA on an issue of jurisdiction; and 
WHEREAS the Commission contacted the applicant on a number of occasions about the progress of the FWA application; and 
WHEREAS on 20 August 2010 the applicant advised the Commission that it was likely that a settlement would be reached with 
respect to the FWA application and if this did occur a Notice of Withdrawal or Discontinuance form would be lodged in relation to 
the matter; and 
WHEREAS on 4 January 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 10 January 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00123 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NIDTHAYA MCINTOSH 
APPLICANT 

-v- 
BEANANGING KWUURT INSTI 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 16 FEBRUARY 2011 
FILE NO/S B 106 OF 2010 
CITATION NO. 2011 WAIRC 00123 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on 9 August 2010 the Commission wrote to the applicant by way of email about whether the respondent’s Notice of 
Answer and Counter-proposal lodged on 6 August 2010 resolved her claim; and 
WHEREAS on 11 August 2010 the applicant advised the Commission by email that she was currently overseas for an extended 
period however, if the respondent had paid the monies stated in its Notice of Answer and Counter-proposal then her claim was 
likely to be resolved and she would contact the Commission upon her return to Australia; and 
WHEREAS on 21 October 2010 the applicant advised the Commission that the matter had settled; and 
WHEREAS on 1 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 5 November 2010 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2011 WAIRC 00166 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DON MCLEAN 
APPLICANT 

-v- 
PRINCESS MARGARET HOSPITAL FOR CHILDREN FOUNDATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 28 FEBRUARY 2011 
FILE NO/S U 161 OF 2010 
CITATION NO. 2011 WAIRC 00166 
 

Result Discontinued 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Ms S Kemp of counsel 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was lodged out of time; and 
WHEREAS on 20 December 2010, and with the consent of the respondent, the Commission convened a conference for the purpose 
of conciliating between the parties; and 
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and 
WHEREAS on 9 February 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 10 February 2011 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00187 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES MCNICHOL 
APPLICANT 

-v- 
MOSAIC COMMUNITY CARE INC 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S B 164 OF 2010 
CITATION NO. 2011 WAIRC 00187 
 

Result Order issued 
Representation 
Applicant Mr J McNichol 
Respondent Mr D Jones (as agent) 
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Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS on 20 December 2010 the Commission convened a conference for the purpose of conciliating between the 
parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 4 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00140 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS YEEDA TOPHAM 
APPLICANT 

-v- 
THE DIRECTOR-GENERAL 
THE DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 242 OF 2009 
CITATION NO. 2011 WAIRC 00140 
 

Result Discontinued by leave 
Representation 
Applicant Mr S Millman, Ms K House 
Respondent Ms M Rinaldi 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00144 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIJEL PANTOVIC 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 199 OF 2010 
CITATION NO. 2011 WAIRC 00144 
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Result Dismissed for want of jurisdiction 
Representation 
Applicant Mr G Upham as agent 
Respondent Mr D Matthews of counsel 
 

Order 
HAVING heard Mr G Upham as agent on behalf of the applicant and Mr D Matthews of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00152 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KRISTION PAUL PENNY 
APPLICANT 

-v- 
NEEDAC LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 FEBRUARY 2011 
FILE NO/S U 146 OF 2010 
CITATION NO. 2011 WAIRC 00152 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the Commission set down a conference on 9 November 2010 for the purpose of conciliating between the parties; and 
WHEREAS on 29 October 2010 the applicant’s representative advised the Commission that the parties had reached an agreement 
in principle in respect of the application; and 
WHEREAS on 2 November 2010 the conference was vacated; and 
WHEREAS on 7 December 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 9 December 2010 the respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2011 WAIRC 00174 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RAYMOND GEORGE SIMPSON 
APPLICANT 

-v- 
YULELLA ABORIGINAL CORPORATION 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 2 MARCH 2011 
FILE NO/S U 182 OF 2010 
CITATION NO. 2011 WAIRC 00174 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
AND WHEREAS this matter was listed for conference on 9 December 2010; 
AND WHEREAS an in-principle agreement was reached between the parties at that conference; 
AND WHEREAS the matter was listed for hearing on 2 March 2011 for the applicant to show cause why his application should not 
be dismissed; 
AND WHEREAS the applicant failed to attend the hearing; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00189 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HELEN STEELE 
APPLICANT 

-v- 
LB & AD RIZZO - AYERS REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S U 206 OF 2010 
CITATION NO. 2011 WAIRC 00189 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent Mr S Heathcote (of counsel) 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
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AND WHEREAS this matter was listed for conference on 15 February 2011; 
AND WHEREAS the applicant failed to attend the conference; 
AND WHEREAS on 3 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders - 
 THAT this application be, and is hereby, discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00119 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOSEPH GERARDUS VAN DEN ELZEN 
APPLICANT 

-v- 
TOWN OF NARROGIN 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S U 155 OF 2010 
CITATION NO. 2011 WAIRC 00119 
 

Result Discontinued 
 

Order 
WHEREAS this is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on 11 October 2010 the applicant advised the Commission that he would not be proceeding with the matter; and 
WHEREAS the Commission contacted the applicant on a number of occasions about lodging a Notice of Withdrawal or 
Discontinuance form; and 
WHEREAS on 11 November 2010 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00143 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BERNICE VETTE 
APPLICANT 

-v- 
OCEAN KEYS DENTAL 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S B 148 OF 2010 
CITATION NO. 2011 WAIRC 00143 
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Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00098 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN VIRGONA 
APPLICANT 

-v- 
GREAT STHN PEST AND WEED CONTROL MAN DAVE TAYLOR 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S B 105 OF 2010 
CITATION NO. 2011 WAIRC 00098 
 

Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 15th day of September 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and 
WHEREAS on the 24th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00097 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN VIRGONA 
APPLICANT 

-v- 
GREAT STHN PEST AND WEED CONTROL MAN DAVE TAYLOR 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 9 FEBRUARY 2011 
FILE NO/S U 105 OF 2010 
CITATION NO. 2011 WAIRC 00097 
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Result Application dismissed 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on Thursday the 15th day of September 2010 the Commission convened a conference for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and 
WHEREAS on the 24th day of January 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

 

2011 WAIRC 00141 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN WALE 
APPLICANT 

-v- 
DEMOLAKE ENTERPRISES (JIMS BOBCAT) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO/S U 77 OF 2010 
CITATION NO. 2011 WAIRC 00141 
 
Result  Application dismissed for want of prosecution. 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONCILIATION ORDERS— 

2011 WAIRC 00121 
APPLICATION FOR ORDERS IN RELATION TO EMPLOYMENT STATUS AND PERSONNEL RECORD OF 

APPLICANT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CAROL OSBORNE 
APPLICANT 

-v- 
POLYTECHNIC WEST 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S APPL 127 OF 2010 
CITATION NO. 2011 WAIRC 00121 
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Result Discontinued by leave 
Representation 
Applicant Mr S Heathcote of counsel 
Respondent Mr M Taylor 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2011 WAIRC 00137 
DISPUTE RE EMPLOYMENT STATUS OF EMPLOYEE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES EDWARD  CLOUGH 

APPLICANT 
-v- 
DIRECTOR GENERAL DEPT OF EDUCATION & TRAINING 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 18 FEBRUARY 2011 
FILE NO PSAC 14 OF 2010 
CITATION NO. 2011 WAIRC 00137 
 

Result Discontinued by Leave 
Representation 
Applicant Mr E Clough 
Respondent Mr D Matthews of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 
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2010 WAIRC 00348 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 5 MAY 2010; WRITTEN SUBMISSIONS FILED 19 MAY AND 2 JUNE 2010 
DELIVERED WEDNESDAY, 16 JUNE 2010 
FILE NO. C 20 OF 2010 
CITATION NO. 2010 WAIRC 00348 
 

CatchWords Industrial Law – Termination of employment – Application for compulsory conference – Application 
for interim order – Principles applied – Application for interim order dismissed – Industrial Relations 
Act 1979 ss 44, 44(6)(bb)(ii), 27(1)(o)  

Result Application for interim order dismissed.  Order issued 
Representation  
Applicant Ms E Palmer 
Respondent Mr M Warner 
 

Reasons for Decision 
Application 
1 The substantive claim in this matter is one brought by the applicant for a conference under s 44 of the Industrial Relations Act 

1979 (‘the Act’) in relation to the impending dismissal of a member of the applicant, Mr Harrison from his position as a Patient 
Care Assistant at Princess Margaret Hospital. 

2 The application was filed on 4 May 2010 and despite the Commission’s attempts to list the s 44 conference urgently on that 
day, the matter was listed on 5 May 2010, by which time Mr Harrison’s employment had been terminated. 

3 As a consequence of these events, the applicant now seeks an interim order under s 44(6)(bb)(ii) of the Act that Mr Harrison be 
reinstated without loss, pending the final hearing and determination of the substantive application. 

4 Orders are also sought by the applicant under s 27(1)(o) of the Act for the production of various documents and classes of 
documents by the respondent. 

Factual Background 
5 The factual background is summarised in the written submissions of the applicant as follows: 

“The respondent employed Mr Harrison as a Patient Care Assistant at Princess Margaret Hospital for approximately 
twenty two (22) years.  Mr Harrison held the position of Leading Hand at the time of his dismissal and had done for some 
twenty (20) years. 
In November 2009, an investigator from the Corruption and Crime Commission (‘the CCC’) attended Mr Harrison’s 
residence at approximately 0800 hours and requested that Mr Harrison accompany him to an office building in the Perth 
CBD to answer some questions.  The representative did not advise Mr Harrison what the interview was to be about. 
Mr Harrison asked whether he needed to be represented and the CCC investigator advised that it was not necessary. 
At the interview the investigator advised Mr Harrison that his colleague, Ms Elaine Bartlett, Co-ordinator of the Kite Café 
at Princess Margaret Hospital was suspected of stealing from the respondent.  The investigator asked Mr Harrison if he 
was aware of Ms Bartlett stealing to which Mr Harrison replied that he was not.  Mr Harrison was adamant that the CCC 
must have made a mistake. 
The investigator then showed Mr Harrison a video recording of Ms Bartlett standing by a cash register and putting 
something in a plastic bag.  Mr Harrison advised that as he was not familiar with the cash management procedures in the 
Kite Café he could not comment on this footage. 
The investigator then showed Mr Harrison a video recording of himself standing by a shelf and putting items in a bag 
whilst talking to Ms Bartlett. The investigator inquired as to what Mr Harrison was doing in the footage.  Mr Harrison 
replied that he was bagging up perishables (sic) food items that were past their expiry to be left out for or given to the 
night shift staff. 
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The investigator then asked Mr Harrison about bottles of water that he was seen placing in a bag whilst talking to Ms 
Bartlett.  Mr Harrison made a joke about people who buy water when it comes free from the tap and advised that the 
bottles of water were for Ms Bartlett who often took bottled water home.  He also advised that it was not uncommon for 
staff to keep their own bottles of water in the refrigerator. 
At no time during the interview was Mr Harrison informed that he was under suspicion of any misconduct.  The CCC did 
not proceed with any investigation of or charges against Mr Harrison. 
In December 2009 Ms Bartlett’s employment was terminated for stealing from the respondent.  Also in December 2009, 
Mr Harrison’s manager, Mr John Godfrey, offered one of Mr Harrison’s colleagues, Ms Iris McKee, Mr Harrison’s 
position as Leading Hand – not as leave relief but on an ongoing basis. 
Apparently in response to the misconduct of Ms Bartlett, early in 2010 the respondent held meetings with the kitchen and 
cafe staff of informing them that certain common practices regarding staff eating hospital food were no longer permitted. 
The kitchen and cafe staff advised management that such practices were also common among other groups of employees 
including the support staff working on the wards and the medical staff (i.e. nurses and doctors) a subsequent meeting was 
held with the support staff but not with the medical staff. 
A written directive advising staff that food cooked fresh cannot be placed in the refrigerator for re-heating in the 
microwave was distributed by email from Ms Anne Burke, Executive Director Nursing and Patient Support Service, on 
18 March 2010 (Attachment A).  The applicant submits the purpose of this email was to supplement the verbal directives 
provided in the staff meetings that employees were not permitted to consume left over patient food.   
On 9 March 2010, Mr Harrison received a letter from the respondent advising that he was suspected of committing 
misconduct and requiring him to respond to a number of instances of alleged misconduct by 17 March 2010 (Attachment 
B).  As the respondent had neglected to attach the letter the details of the alleged misconduct (Attachment C), the date by 
which Mr Harrison was to respond was extended to 23 March 2010. 
The alleged misconduct occurred on fourteen (14) separate occasions during the period 20 October to 26 November 2009.  
All of the instances of alleged misconduct occurred between the hours of 1915 and 1945. 
In the alleged acts of misconduct Mr Harrison was involved with Ms Bartlett in the removal of items from a refrigerator, 
placement of the items removed into various bags and then removal of the bags.  Each occasion constituted either the 
removal of food items and bottled water from a refrigerator at the Kite Café and placed into Mr Harrison’s bag or the 
removal of bottled water from said refrigerator and placed into Ms Bartlett’s bag.   
The allegations were that Mr Harrison: 

1. Removed a number of items of hospital property without permission; 
2. Assisted another employee, Ms Bartlett, in the removal of items of hospital property without permission; 
3. When committing these acts of misconduct, which occurred in a room adjacent to the Kite Café, was 

present in the Kite Café for reasons unconnected with and inconsistent with the requirements of his 
position.” 

6 Representations were made on behalf of Mr Harrison by the applicant.  It was contended by the applicant that the distribution 
of food items was a long standing custom and practice and that Mr Harrison was unaware that such conduct involved the 
removal of hospital property without permission. 

7 Mr Harrison was subsequently advised by letter dated 20 April 2010 that the findings of misconduct in relation to the removal 
of the respondent’s property were sustained.  It was proposed that Mr Harrison’s employment be terminated and he was given 
an opportunity of responding to that course of action. 

8 By letter dated 23 April 2010, the applicant responded on Mr Harrison’s behalf and raised a number of contentions in his 
defence, including his length of service, his work ethic and good relationships with colleagues and management.   

9 Subsequently on 3 May 2010 the respondent advised the applicant that Mr Harrison’s employment was to be terminated.  An 
option for Mr Harrison to resign was negotiated by the applicant on Mr Harrison’s behalf on the basis that the resignation 
would be submitted by the end of the day on 4 May 2010.  This did not occur and on 5 May 2010 Mr Harrison’s employment 
was terminated by the payment of 5 weeks’ wages in lieu of notice. 

Interim Re-instatement Order 
10 The parties have filed written submissions in support of the applicant’s claim for an interim order. 
11 I will first deal with the legal principles to apply in relation to claims for orders under s 44(6)(bb)(ii) of the Act.  Second, I will 

outline the contentions of the parties.  Third, I will analyse the contentions in the context of the tests to apply. 
Legal Principles 
12 Section 44(6)(bb)(ii) of the Act provides as follows: 

“(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give such 
directions as it considers appropriate and, without limiting the generality of the foregoing may — 
….  

  (bb) with respect to industrial matters —  
 (i) give any direction or make any order or declaration which the Commission is otherwise 

authorised to give or make under this Act; and 
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 (ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, 
oppressive or unfair dismissal of an employee, make any interim order the Commission 
thinks appropriate in the circumstances pending resolution of the claim;” 

13 There is no question that the matter before the Commission is an industrial matter.  The claim by the applicant is to the effect 
that its member Mr Harrison was harshly, oppressively and unfairly dismissed on or about 5 May 2010.  It seeks his 
reinstatement without loss. 

14 The Commission is empowered by s 44(b)(bb)(ii) to ‘make any interim order the Commission thinks appropriate’.  This 
confers a broad discretion on the Commission in such cases which discretion is to be exercised consistent with s 26(1)(a) of the 
Act. 

15 In ALHMWU v National Foods Pty Ltd (2004) 84 WAIG 3395 I considered the relevant principles to be applied in proceedings 
such as these.  In doing so I considered the approach of Sharkey P in an application under s 66 of the Act in Brown v The 
President of the State School Teachers Union of WA (1985) 69 WAIG 1390 and I said at [16]: 

“In support of an interim order, the applicant submitted that consideration as to whether an interim reinstatement 
order be made under s 44(6)(bb)(ii) of the Act, involves the exercise by the Commission of a discretion, in 
accordance with equity, good conscience and the substantial merits of the case without regard to technicalities and 
legal forms. Clearly, reference to s 26(1)(a) of the Act is relevant, because s 26(1)(a) applies to the exercise of the 
Commission’s jurisdiction and powers in respect of all matters before it, including that presently under consideration. 
Furthermore, reference was made by the applicant to observations of Sharkey P in Burswood Resort (Management) 
Ltd v Australian Liquor, Hospitality and Miscellaneous Workers Union, WA Branch (2003) WAIRC 09964 when 
considering the powers in s 44(6)(ba)(i) of the Act. It was there held that those powers were broad and the applicant 
submitted that the same approach be applied to the interpretation of s 44(6)(bb)(ii) of the Act. Some reference was 
also made by the applicant to the decision of Sharkey P in Brown v The President of the State School Teachers 
Union WA (1989) 69 WAIG 1390 in which the President considered the making of an interim order pursuant to s 66 
of the Act, regarding the observance of the rules of the respondent in that case. In Brown, Sharkey P, having 
concluded that interim orders were open to be made under s 66 of the Act, considered that the principles which apply 
to the granting of an interim injunction in civil proceedings were the most applicable to consideration of the granting 
of interim relief under s 66 of the Act. In that matter, Sharkey P at 1393 said: 

It seems to me that the principles which apply to the granting of interim injunction proceedings are most 
applicable here, with such modifications as this jurisdiction requires. 

The applicant must therefore establish:- 
(a) That as a matter of discretion, it is just and correct for me to make the order in all the 

circumstances. 
(b) That, in fact, there is a substantial matter to be tried. 
(c) That the plaintiff has a prima facie case for relief if the evidence on which the order is made is 

accepted at trial. 
In addition, the Commission must consider:- 
(a) The damage which may be done to the respondent by granting the order as against the damage to 

the applicant if it is not granted. 
(b) Any irreversible consequences of the granting of the order. 
(c) The promptness or otherwise of the application. 
(d) Any other relevant consideration.” 

16 Further at pars [22] - [26] I said as follows: 
“Significantly, Parliament has not, by enacting s 44(6)(bb)(ii) of the Act, sought to prescribe in what circumstances the 
Commission ought to make an interim order. The statutory provision enables the Commission to make any interim order, 
in the case of a claim of harsh, oppressive or unfair dismissal of an employee, ‘that the Commission thinks appropriate in 
the circumstances’, pending the resolution of the claim. This in my opinion confers on the Commission a broad discretion 
as to whether an interim order ought to be made. Further, the language used in s 44(6)(bb)(ii) of the Act, empowering the 
Commission to make any interim order that it ‘thinks appropriate’ is similar language to that used in s 66(2), empowering 
the President, on an application made pursuant to s 66 of the Act, to make any such order or give such direction ‘as he 
considers to be appropriate’. I note also, that this is the type language used, for example, in s 23 of the Federal Court of 
Australia Act 1976 (Cth), empowering the Federal Court to grant interlocutory relief. 
To my mind, having regard to the nature of interim relief generally, not just in this jurisdiction but elsewhere, principles 
applicable to the making of interim or interlocutory injunctions are of assistance and I therefore respectfully adopt the 
observations of Sharkey P in Brown in this regard. To those observations I would add the following. The principles 
applicable to the grant of an interlocutory injunction are now relatively well settled in Australia: Australian Course 
Grains Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398; Tablelands Peanuts Pty Ltd v 
Peanut Marketing Board (1984) 52 ALR 651; Epitoma Pty Ltd v Australasian Meat Industry Employees Union (No 2) 
(1984) 54 ALR 730; American Cyanamid Co v Ethicon Ltd [1975] AC 396; Castlemaine Tooheys Ltd v South 
Australia (1986) 161 CLR 148 at 154. 
It is also the case that the two elements in considering the grant of interlocutory injunctions, they being a serious issue to 
be tried and the balance of convenience, are not to be considered in isolation: Bullock v The Federated Furnishing 
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Trades Society of Australasia (1989) 5 FCR 464. What appears to be a strong claim on the merits may persuade a court 
to grant an injunction where the balance of convenience is reasonably even. However, a less strong case on the merits, 
may still lead to an interlocutory order being made, if there is a strong balance of convenience in favour of the grant of an 
order. Furthermore, there is authority for the proposition that a court may be more reluctant to grant a mandatory 
interlocutory injunction than a prohibitory injunction. Thus in Shepherd Homes Ltd v Sandham [1971] 1 Ch 340 it was 
said by Megarry J at 351 that there needs to be: 

... A high degree of assurance that at trial it will appear that the  injunction was rightly granted; and this is a higher 
standard than is  required for a prohibitory injunction. 

However, the decision whether to grant an interlocutory mandatory order, despite this ‘high degree of assurance’, will 
often turn on whether the withholding of such an order, would lead to a greater risk of injustice than the grant of an 
interim order: Business World Computers Pty Ltd v Australian Telecommunications Commission (1988) 82 ALR 499. 
In the present circumstances, the interim order sought is in the nature of a mandatory injunction, seeking to compel the 
respondent employer to restore the former relationship of employer and employee that it had with Mr Gaunt, prior to his 
dismissal for cause, pending the hearing and determination of the substantive claim. In that sense, it is distinguishable 
from an interim order of a prohibitory nature, preventing a party from taking a step or doing something in the course for 
example, of an industrial dispute before the Commission. In my opinion therefore, the ‘high degree of assurance’ test, is 
more applicable as a guide in present circumstances, than where an order to restrain conduct is sought. This is all the more 
so, when as in the present circumstance, an employer has exercised its lawful right under the contract of employment and 
relevant award to terminate the employment of an employee, in circumstances where the employee has a statutory right of 
action to challenge that decision in this Commission. This includes the ability to obtain relief by way of various orders, 
including reinstatement, re-employment, and compensatory orders for income lost in the event of the former, and as an 
alternative, orders for compensation for loss and/or injury. In other words, there is a right of action available, for a 
dismissed employee to obtain a remedy to return him or her to their pre-dismissal circumstance, without loss. This will 
always however, be subject to the consideration of the possibility of an overall injustice arising, consistent with equity 
and good conscience, if the interim relief is not granted.” 

17 I adopt and apply this approach for the purposes of the present matter. 
Contentions of the Applicant 
18 The applicant made a number of submissions in support of its claim for an interim reinstatement order which I outline in 

summary from as follows. 
Serious Issue 
19 It was submitted by the applicant in this case there are serious issues to be determined.  This was based on a number of 

separate contentions.  The applicant submitted that the dismissal of Mr Harrison was in breach of cls 51.9 and 51.10 of the WA 
Health LHMU Support Workers Industrial Agreement 2007 (“the Agreement”). 

20 Related to the first contention, it was submitted that the dismissal of Mr Harrison was not summary for misconduct, but was 
effected by payment in lieu of notice under cl 11.14(a)(i) and (ii) of the Agreement.  As the dismissal was effected by payment 
in lieu of notice the disciplinary procedures of cl 51.10 of the Agreement was applicable, but was not complied with by the 
respondent. Additionally, as the dismissal was in breach of the Agreement it was contended that it was also unlawful and thus 
unfair: ALHMWU v Board of Management Royal Perth Hospital (1994) 74 WAIG 1597; FMWU v Silver Chain Nursing 
Association (1994) 74 WAIG 558. 

21 In the alternative, the applicant submitted that if the dismissal was held to be summary, then the action of Mr Harrison did not 
warrant the conclusion that summary dismissal was justified.  

22 It was finally submitted in relation to this limb of the applicant’s argument that given the length of service of Mr Harrison, his 
good employment record, the process undertaken by the respondent in dismissing him, and the respondent’s treatment of other 
employees in similar circumstances, that there is a serious issue in relation to the proportionality of the respondent’s decision 
to dismiss Mr Harrison, relative to the conduct concerned. 

Prima Facie Case 
23 In terms of whether the applicant has a prima facie case for relief, a number of submissions were made.  
24 The applicant submitted that Mr Harrison’s conduct in distributing to other staff perishable food items that were past their 

expiry dates and due to he disposed of, was according to a practice that had occurred in the hospital in the past and was 
consistent with Mr Harrison’s understanding of acceptable conduct.  There was no policy in place to the contrary.  As the food 
items in question, being perishable and past their expiry date, had no monetary value, it was contended that a dismissal on this 
ground is harsh and unfair: LHMU v Murdoch University (2006) 86 WAIG 1591; Ryan v Amaroo Village [2003] AIRC 540; 
Steedman v Jasol Australia [1995] IRCA 704. 

25 In relation to the removal of bottles of water from the café fridge, it was submitted that Mr Harrison was acting under the 
direction of Ms Barrett, the café supervisor, with whom Mr Harrison had worked for a number of years.  Mr Harrison also 
assumed at all times that Ms Barrett had paid for the goods in question.  

26 It was the submission of the applicant that at no time was Mr Harrison suspended and nor did the CCC conduct an 
investigation into his activities or charge him with a criminal offence, as opposed to Ms Barrett.  

27 The procedure adopted by the respondent, in particular its failure to comply with cl 51.10 of the Agreement applicable to 
termination of employment of employees, and the failure to maintain the status quo prior to Mr Harrison’s dismissal under 
cl 51.9 of the Agreement, were also advanced as reasons why the applicant has a prima facie case.  
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28 In connection with this issue, a number of other submissions were made.  As to the removal of the perishable food items from 
the café fridge, it was submitted that there was no basis for the respondent to conclude that Mr Harrison removed the items for 
his own use or removed them from the hospital premises.  In relation to the bottles of water, it was also put that there was no 
basis for the respondent to conclude that the bottled water did not belong to Mr Harrison.  

29 Consistent with the submission in relation to the lawfulness of the dismissal, the applicant contended that the breach of 
cl 51.10 of the Agreement by the respondent deprived Mr Harrison of the opportunity to fully understand “the nature and 
implications of his/her conduct”.  As the respondent refused to meet with Mr Harrison and his union prior to his dismissal, this 
was also submitted to be a contributing factor to the unfairness of the process adopted by the respondent.  The respondent’s 
alleged hasty decision to dismiss Mr Harrison, despite the s 44 conference application, was also raised as a factor in this 
regard. 

30 Furthermore, there was some suggestion in the applicant’s submissions that the respondent had pre-judged the outcome of the 
investigation into Mr Harrison’s conduct as it had taken steps to replace Mr Harrison in his Leading Hand role, prior to the 
investigation commencing.  

31 A final issue raised by the applicant in connection with whether the applicant has a prima facie case, is the harshness of the 
dismissal given Mr Harrison has 22 years of unblemished service, 20 years of which have been as a Leading Hand. 
Furthermore, it was submitted that given Mr Harrison’s age of 56 and his lack of work experience with other employers, the 
impact of the dismissal on him is such that it is particularly harsh. This is so regardless of whether the dismissal is also 
unlawful, according to the applicant. 

Relative Damage 
32 The applicant contended the damage to Mr Harrison if an interim order is not made far outweighs any possible damage to the 

respondent. These include, in the applicant’s submissions: 
(a) Mr Harrison’s age and lack of employment prospects mean, in all likelihood, he will remain unemployed until the 

matter is finally determined by the Commission; 
(b) His position as a sole income earner with significant financial responsibilities for a house and car and in respect of 

which he may default on payment obligations; 
(c) Given Mr Harrison’s exemplary employment record, there is no issue as to his capacity to effectively perform his 

duties under any interim re-instatement order; and 
(d) Given the size of the respondent as an employer it would not be difficult for Mr Harrison to be accommodated and 

there is no suggestion from the respondent of any damage it may suffer if an interim order were to be made. 
33 In relation to damage caused to Mr Harrison, it was also submitted that it would be irreversible.  
Delay 
34 The applicant contended that the application to challenge the respondent’s decision was made promptly, as was the application 

for interim relief. 
Balance of Convenience  
35 In terms of the balance of convenience, the applicant submitted that it clearly lies with Mr Harrison in this case. 
Contentions of the Respondent 
36 The respondent in its written submissions does not dispute the relevant legal principles in relation to interim orders under 

s 44(6)(bb)(ii) of the Act.  In this respect, the respondent referred to Brown and my decision in National Foods.  In relation to 
the decision in National Foods, the respondent laid emphasis on my observations as to the “higher degree of assurance” test 
applying to an order sought in the nature of a mandatory injunction as opposed to a prohibitory injunction. 

37 Furthermore, the respondent submitted that as the dismissal of Mr Harrison arose from misconduct in the workplace, the 
provisions of cl 51.10 – Disciplinary Procedure of the Agreement had application and not cl 51, the Dispute Settlement 
Procedure generally.  The latter clause, on the submission of the respondent, is a mechanism to deal with matters arising out of 
the “implementation, operation or interpretation of the Agreement”.  As the dismissal of Mr Harrison arose from a disciplinary 
procedure, it is more appropriate to apply cl 51.10.  In this respect, it was also submitted that cl 51.10(d) of the Disciplinary 
Procedure, preserves the employer’s right at common law to summarily dismiss an employee for misconduct, without 
compliance with all of the requirements of the clause.   

38 In response to the applicant’s contentions, the respondent also addressed the issue of payment by it to Mr Harrison of 5 weeks 
salary in lieu of notice.  It was the respondent’s contention that this payment was essentially a gratuitous one, as the dismissal 
was clearly effected summarily on the grounds of the misconduct of Mr Harrison.  I pause to note that in the letter from the 
respondent to Mr Harrison of 9 March 2010 in relation to the allegations against him, reference is made to his alleged 
“misconduct” and also to the respondent’s Misconduct and Discipline Policy.   

39 On the basis of the facts as contended by the respondent, it strongly opposes any interim reinstatement of Mr Harrison.  It is 
submitted that there is, on the application of the above authorities, no basis for a conclusion that Mr Harrison has a prima facie 
case for relief.  It was contended by the respondent that Mr Harrison admitted two of the three serious allegations put against 
him, they being that he removed a number of items of hospital property without permission and secondly, that he assisted 
another employee, Ms Bartlett, in the removal of hospital property without permission.  

40 The particular incidents referred to are 14 separate occurrences between 20 October 2009 and 26 November 2009, of 
Mr Harrison removing food and other items from a room adjacent to the Kite Café at the Princess Margaret Hospital.  On those 
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same occasions, Mr Harrison assisted Ms Bartlett to remove food and bottled water.  The food items included plastic 
containers containing sandwiches, tubs of yoghurt and other food items also contained in plastic containers. 

41 The evidence supporting the allegations was referred to by the respondent in its submissions.  The evidence against 
Mr Harrison arose from an investigation undertaken by the CCC involving video surveillance material which was reviewed in 
the respondent’s investigation.  The full particulars of the dates and items removed by Mr Harrison were provided to him by 
letter dated 9 March 2010 inviting Mr Harrison’s response.  The response of Mr Harrison through the applicant was taken into 
account by the respondent in its decision making.  In short, the respondent did not accept the explanation from Mr Harrison 
and in particular, submitted that the items removed from the refrigerator by Mr Harrison were not marked in a way which 
would indicate that the food should be considered to be waste material with no monetary value.   

42 Furthermore, it was also submitted that there was no supervisory relationship between Ms Bartlett and Mr Harrison and that 
Mr Harrison removed the food and other items voluntarily.  It was also contended that not all of the items removed by Mr 
Harrison were perishable, as is put in the applicant’s submissions on his behalf. 

43 Reference was also made by the respondent to its relevant policies they being the Removal of Health Service Property Policy 
and the Misconduct Discipline Policy, both of which on the respondent’s submission, Mr Harrison as an employee of some 22 
years service, should have been aware of.   

44 Other submissions were made by the respondent as to the impact of any interim reinstatement order in the present 
circumstances.  It was said that such an order would undermine the respondent’s application of these policies and would signal 
to other employees that the unauthorised removal of hospital property is in some way justifiable and acceptable. 

Consideration 
45 I have weighed the submissions of the applicant and the respondent very carefully.  At this stage of the proceedings, the 

Commission can only make a provisional assessment of the issues pending the final hearing and determination of the matters in 
dispute.  On the basis of the contentions advanced by the parties, and applying the relevant principles identified in the 
authorities referred to earlier in these reasons, I am not persuaded that on balance, an interim reinstatement order should be 
made in the circumstances of this case. 

46 Whilst I have regard for the fact of Mr Harrison’s length of service, it of itself, cannot insulate an employee from dismissal if 
the employee’s conduct is sufficiently serious.  The length of service of Mr Harrison, and his good employment record, may 
well be factors to consider in the final hearing and determination of the substantive claim brought by the applicant.  However, I 
am not persuaded from what is before me presently, that there is a prima facie case to warrant intervention from the 
Commission. 

47 On the face of the material, the allegations in relation to the unauthorised removal of the respondent’s property are serious 
allegations.  There is video recorded evidence to support the allegations.  Also, it is the case that the conduct in question does 
not arise from one isolated incident, but from a course of conduct over some weeks, involving the removal of a considerable 
quantity of the respondent’s property without permission.  Whilst I have regard to the allegation that there was a prior practice 
of some form, that food beyond its expiry date may have been distributed to other employees on other occasions, there was 
little before the Commission in the context of the interim order application, to sustain this contention.   

48 Moreover, even if such a practice or at least an incidence of this type of conduct may have occurred previously, in the absence 
of the respondent’s acquiescence, that does not condone this behaviour and certainly does not convert what would otherwise be 
regarded as the unlawful removal of an employer’s property without consent, into conduct that could be regarded as sanctioned 
by the employer in all of the circumstances. 

49 Whilst I have no doubt that given the submissions of the applicant as to Mr Harrison’s age and personal circumstances, the 
termination of his employment will have very significant consequences for him that is only one factor to weigh in the balance.  
In any event, given that the application will be heard and determined at a later date for substantive relief, Mr Harrison’s rights 
are preserved to argue his case fully in terms of his claim for reinstatement and compensation for loss.  

50 Whilst I accept on the limited material before me at this stage, that there may well be serious issues to be determined in 
relation to the decision of the respondent to dismiss Mr Harrison given his length of service, good employment record and the 
past practice as alleged by the applicant in its submissions, I am not persuaded that these factors outweigh the seriousness of 
the allegations in this particular case.  I am also not of the view that the respondent, at least from the submissions made by both 
parties, adopted a process which was on the face of it unfair, in investigating and deciding whether Mr Harrison’s conduct 
warranted dismissal. 

51 I have also considered the terms of cl 51 of the Agreement.  In my view cl 51.9 does not apply to the present circumstances as 
it operates in relation to a dispute concerning “a grievance, complaint or dispute arising under the Agreement” which is not the 
circumstance arising from this application.  Clause 51.10 prima facie applies but relevantly, the respondent’s common law 
rights as to dismissal for misconduct are preserved by cl 51.10(d).  I therefore do not consider that it can be concluded there is 
a prima facie case that Mr Harrison’s dismissal was unlawful. 

52 Accordingly, on the basis of all of the forgoing, the application for interim relief is refused.  The application will be re-listed to 
deal with the further orders sought by the applicant. 
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2010 WAIRC 00349 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 16 JUNE 2010 
FILE NO/S C 20 OF 2010 
CITATION NO. 2010 WAIRC 00349 
 

Result Application dismissed 
Representation 
Applicant Ms E Palmer 
Respondent Mr M Warner 
 

Order 
HAVING heard Ms E Palmer on behalf of the applicant and Mr M Warner on behalf of the respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application for an interim order of reinstatement be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00122 
DISPUTE RE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO/S C 8 OF 2011 
CITATION NO. 2011 WAIRC 00122 
 

Result Discontinued by Leave 
Representation 
Applicant Ms R Marton 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 367 
 

2011 WAIRC 00077 
DISPUTE RE GOOD FAITH BARGAINING FOR NEW INDUSTRIAL AGREEMENT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S C 26 OF 2010 
CITATION NO. 2011 WAIRC 00077 
 

Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00190 
DISPUTE RE ENTITLEMENTS OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S C 7 OF 2011 
CITATION NO. 2011 WAIRC 00190 
 

Result Application Discontinued 
Representation 
Applicant Ms R Marton 
Respondent Mr D Newman, Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00200 
DISPUTE RE DISMISSAL OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS' UNION OF WORKERS 

APPLICANT 
-v- 
THE MINISTER FOR CORRECTIVE SERVICES 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S C 15 OF 2011 
CITATION NO. 2011 WAIRC 00200 
 

Result Application Discontinued 
Representation 
Applicant Mr J Walker 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2011 WAIRC 00109 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
HEARD THURSDAY, 25 NOVEMBER 2010 
DELIVERED FRIDAY, 11 FEBRUARY 2011 
FILE NO. PSACR 5 OF 2010 
CITATION NO. 2011 WAIRC 00109 
 

CatchWords Industrial Law (WA) – Dispute regarding personal reclassification – Application of Approved 
Procedure – Application dismissed – Industrial Relations Act 1979 s44(9) – Public Sector 
Management Act 1994 s8(1), s8(3), s29. 

Result Application dismissed 
Representation  
Applicant Ms J O’Keefe, Mr F Karls 
Respondent Mr P Budd, Ms M Maher 
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Reasons for Decision 
1 The present claim is one brought by the applicant on behalf of its member Mr Fitzpatrick, who is the Assistant Superintendent 

Prisoner Management at the Broome Regional Prison.  The issue in dispute is a claim on behalf of Mr Fitzpatrick that he 
should receive the benefit of a personal reclassification following the reclassification of his position number 1095, which was 
reclassified to Level 7 effective from 27 January 2009. 

2 A conciliation conference failed to resolve the issue in dispute, and accordingly, pursuant to s 44(9) of the Industrial Relations 
Act 1979 (“the Act”) the matter was referred for hearing and determination. 

Contentions of the Parties and the Evidence 
3 Ms O’Keefe on behalf of the applicant submitted that Mr Fitzpatrick was first employed as a prison officer in August 1980 and 

has progressively risen through the ranks of the respondent and was merit selected to his current substantive position of 
Assistant Superintendent at the Broome Regional Prison on 14 May 1999.  Mr Fitzpatrick’s employment history was not 
essentially in dispute and a copy of a summary of positions held by Mr Fitzpatrick from 1980 to the present time, was tendered 
as exhibit A1.   

4 This reflects that Mr Fitzpatrick, after being merit selected to the Assistant Superintendent position at the Broome Regional 
Prison, was classified at Level 5.  Between about 7 January 2000 and 12 August 2001, Mr Fitzpatrick acted on a number of 
occasions totalling some nine months or thereabouts as the Superintendent of the Broome Regional Prison at Level 7.   

5 Between about 22 December 2001 to 4 July 2002 Mr Fitzpatrick again acted for substantial periods totalling around 99 weeks, 
as the Superintendent at the Prison, a position which was then classified at Level 8.  Between 12 December 2002 and 
27 December 2004 Mr Fitzpatrick occupied his substantive position of Assistant Superintendent, which position was 
reclassified to Level 6.   

6 On or about 28 December 2004, Mr Fitzpatrick received the benefit of a personal reclassification commensurate with his 
position, to Level 6.  In the period between 2004 and 2009, Mr Fitzpatrick again acted for a period of about 10 months as the 
Superintendent of the Broome Regional Prison, at Level 8.   

7 Between 27 January 2009 and the present time, Mr Fitzpatrick has been in his substantive position of Assistant Superintendent, 
with his position having been reclassified from Level 6 to Level 7 effective 27 January 2009.  This reclassification followed a 
work value review of prison management positions initiated by the respondent, which identified a significant work value 
increase for Mr Fitzpatrick’s position, then titled Operations Manager, warranting a reclassification of the position to Level 7. 

8 The respondent undertook a review of occupants of the affected positions following the work value assessment, and 
determined that in accordance with Approved Procedure 1 – Approved Classification System and Procedures (“Approved 
Procedure 1”) and the respondent’s policies and procedures, Mr Fitzpatrick was ineligible to be considered for personal 
reclassification.   

9 The principal reason given to Mr Fitzpatrick, as set out in a letter of 15 September 2009 from the Corrective Services 
Commissioner, was that Mr Fitzpatrick had previously been personally reclassified in December 2004 from Level 5 to Level 6, 
and was thus ineligible under the respondent’s policy and procedures, which preclude a person from consideration if they have 
previously been personally reclassified. 

10 On 19 October 2009, Mr Fitzpatrick commenced an internal appeal to the respondent’s Classification Review Committee, in an 
attempt to persuade it that he should receive the benefit of a personal reclassification.  After considering the matter, the 
Committee declined Mr Fitzpatrick’s appeal on the basis of his prior personal reclassification, and that he had not attained the 
Level 6 classification through merit selection.   

11 Mr Fitzpatrick was informed of the outcome of his internal appeal by letter from the Corrective Services Commissioner dated 
31 December 2009. The rationale for the rejection of Mr Fitzpatrick’s appeal was on the same basis of his disqualification for 
eligibility to a personal reclassification in the first instance, that being his prior personal reclassification in 2004. 

12 In his testimony, Mr Fitzpatrick was taken through a comparative analysis of the JDF’s for 2000, the Level 6 JDF and the 
Level 7 JDF.  It was Mr Fitzpatrick’s testimony that in broad terms, having regard to the strategic and legislative requirements, 
the requirements of the Assistant Superintendent Prisoner Management position at the Broome Regional Prison have not 
materially changed.   

13 Mr Fitzpatrick said that in examining the position requirements, he was not able to identify tasks and responsibilities that he 
has not otherwise performed from the time he was merit selected for his position originally.  Mr Fitzpatrick did acknowledge, 
however, that some additional requirements in the most recent JDF for Level 7, whilst containing some refinements of 
responsibilities, with additional positions added to the structure at the Broome Regional Prison, have constituted some change. 

14 In terms of the impact of these changes, it was Mr Fitzpatrick’s evidence that in reality, as the substantive occupant of the 
position for many years, as the position has evolved he has been performing the additional functions over time.  It was his view 
that the revised JDF’s are reflective of the changes in the job that have already occurred and which he was already performing.  
Mr Fitzpatrick also gave evidence about his personal reclassification request in 2004, the details of which were set out at tab O 
of exhibit R1. 

15 In cross-examination, Mr Fitzpatrick accepted that in the six years or so since his last personal reclassification, there have been 
changes in legislative requirements which have imposed different responsibilities on his position of Assistant Superintendent 
Prisoner Management. 

16 Evidence on behalf of the respondent was given by Ms Maher, the respondent’s Senior Human Resource Officer.  Ms Maher 
outlined the outcome of the Prisoner Management Work Value Review and the Classification Review Committee process 
which commenced thereafter.   
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17 Mr Fitzpatrick was informed of the potential changes arising from the Work Value Review by letter of 28 January 2009.  
Additionally, Ms Maher provided to Mr Fitzpatrick information regarding the outcomes of the Work Value Review and the 
implementation process to follow.   

18 As a result of the Review, an external consultant’s classification report relating to the position of Assistant Superintendent was 
received by the classifications unit of the Department of Attorney-General on 27 January 2009.  This was the effective date of 
the reclassification and the retitling of Mr Fitzpatrick’s position from Manager Operations, Broome Regional Prison, Level 6 to 
Assistant Superintendent Prisoner Management, Level 7. 

19 Subsequently, in July 2009, the Classification Review Committee determined that Mr Fitzpatrick’s position should be 
reclassified to Level 7, which recommendation was approved by the respondent’s chief executive.  As a part of the process, the 
Committee in September 2009, considered, by way of systematic eligibility, all position holders of positions that were 
reclassified arising from the Work Value Review.  On the basis of the application of the respondent’s policy and procedures, it 
was determined that Mr Fitzpatrick was ineligible to be considered for a personal reclassification, because he had been 
previously personally reclassified in 2004. 

20 Ms Maher also testified in relation to the appeal process undertaken by Mr Fitzpatrick and the Committee’s decision to affirm 
the conclusion that Mr Fitzpatrick was ineligible.  Ms Maher also referred to the conciliation conference before the 
Commission and the further review by the Committee following that conference, which affirmed the respondent’s original 
decision. 

Consideration 
21 In Civil Service Association of Western Australia Inc v Commissioner Department of Corrective Services (2010) 91 WAIG 83 

(“Giblett’s Case”), I dealt with the issue of the relationship between the respondent’s policies and procedures and Approved 
Procedure 1. In that case it was held that the respondent could not materially depart from Approved Procedure 1 and that the 
respondent’s Chief Executive Officer was required, by the operation of the then s 29(1)(h)(ii) of the Public Sector Management 
Act 1994 (“the PSM Act”), to apply its terms. 

22 I adopt and apply, without repeating it, what I said in that matter for the purposes of these proceedings.    
23 The issue in this case is somewhat different to that in the above proceedings.  The issue in this case is whether the fact that Mr 

Fitzpatrick, having received a personal reclassification in 2004, is significant in the respondent’s decision to decline a further 
personal reclassification following the reclassification of his position in July 2009.  There seems no dispute on the facts of this 
matter, that otherwise, Mr Fitzpatrick meets the requirements of Approved Procedure 1.  Whether one adopts the contentions 
of the applicant or the respondent regarding the length of time Mr Fitzpatrick has been in the position concerned and 
performing the higher level duties, it has been a significant period and certainly in well in excess of the minimum period of 
twelve months as prescribed by Approved Procedure 1.  

24 There is also no dispute that Mr Fitzpatrick has performed his duties satisfactorily over this time. 
25 As I held in Giblett’s Case, plainly the Chief Executive Officer has discretion whether to grant an application to personally 

reclassify an employee under Approved Procedure 1. There is no obligation to do so.  Additionally, in proceedings such as 
these, the onus is on the applicant to establish that the Arbitrator should interfere with a decision not to grant a personal 
reclassification.  

26 It is to be noted that Approved Procedure 1 expressly refers to the requirements of ss 8(1)(b) and (c) of the PSM Act, although, 
of course, all government departments and agencies are subject to the law in any event, including the provisions of Part 2 – 
Public Sector Principles.  To that extent, it may be arguable that the reference to these provisions of the PSM Act in Approved 
Procedure 1 is for emphasis, rather than any other purpose.  It may therefore be equally said that the terms of s 8(1)(a), 
referring to selection processes being based on merit and equity, will have application.  This is now qualified however, by s 
8(3), which refers to “a proper assessment of merit” as not always requiring a competitive assessment of merit.  

27 The question for resolution in this matter therefore, is whether the applicant has demonstrated that the respondent’s decision 
was inconsistent with the terms of s 8 of the PSM Act, or that on some other basis, the Arbitrator should intervene, in 
accordance with s 26 of the Act.  In the final analysis, it is the terms of Approved Procedure 1 that must be applied to the 
respondent’s decision making. 

28 In this case Mr Fitzpatrick was ruled ineligible for a personal reclassification by reason of a previous personal reclassification 
in 2004. This has been the consistent position of the respondent throughout the process leading up to the commencement of 
these proceedings by the applicant.  Whilst the justification for this approach is in part said to be to avoid nepotism and 
patronage, there is no evidence or suggestion of such in this matter. The further justification is said to be an aid in meeting the 
principle of open and merit based selection in the public sector.  With this principle, I cannot disagree.  It is at least required by 
s 8(1)(a) of the PSM Act, although as I have already observed, this is now qualified somewhat by s 8(3), which was not in 
effect at the time of the respondent’s decision now under review.  

29 The applicant challenged a number of aspects of the respondent’s policy and procedures in relation to reclassification.  As 
noted above, I do not repeat my conclusions in relation to this matter reached in Giblett’s Case. That part of the respondent’s 
policy in relation to merit selection was the subject of particular focus by the applicant.  Given the observations I have just 
made as to the requirements of the PSM Act, in my view, this aspect of the policy did not at the time, suffer the same 
difficulties as previously determined.  Whether the terms of s 8(3) of the PSM Act as it is now, may require the respondent to 
reconsider this issue, is another question. 

30 There was no evidence before the Arbitrator in this case, that there are other employees, similar to Mr Fitzpatrick, who have 
been personally reclassified on more than one occasion, such that the respondent’s decision making could be regarded as 
inconsistent with regard to Mr Fitzpatrick.  Indeed the evidence is to the contrary.  Ms Maher in her evidence referred to 
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deliberations of the respondent’s classification review committee, where another senior employee who had received a prior 
personal reclassification was declined further consideration.  

31 On all of the material before the Arbitrator in this matter, whilst I have considerable sympathy for Mr Fitzpatrick’s situation, I 
am not persuaded that the respondent’s decision should be overturned.  Mr Fitzpatrick has already benefited from a previous 
personal reclassification, without any need for merit selection.  From Mr Fitzpatrick’s work history, he has on the evidence, 
been encouraged to apply for the Level 7 position, and one would have thought all else being equal, he would be a very 
competitive candidate for appointment.  

32 Accordingly, the application is dismissed. 
 

 

2011 WAIRC 00108 
DISPUTE RE CLASSIFICATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
COMMISSIONER 
DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 COMMISSIONER S J KENNER 
DATE FRIDAY, 11 FEBRUARY 2011 
FILE NO PSACR 5 OF 2010 
CITATION NO. 2011 WAIRC 00108 
 

Result Application dismissed 
Representation 
Applicant Ms J O’Keefe, Mr F Karls 
Respondent Mr P Budd, Ms M Maher 
 

Order 
HAVING heard Ms J O’Keefe and Mr F Karls on behalf of the applicant and Mr P Budd and Ms M Maher on behalf of the 
respondent the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 That the application be and hereby is dismissed 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2010 WAIRC 00478 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 29 JULY 2010 
FILE NO. CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00478 
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Result Direction issued  
Representation  
Applicant Ms E Palmer 
Respondent Mr M Goldsworthy 
 

Direction 
HAVING heard Ms E Palmer on behalf of the applicant and Mr M Goldsworthy on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 
(1)  THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence 

in chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

(2) THAT the applicant file and serve upon the respondent any signed witness statements upon which it intends to rely no 
later than 21 days prior the date of hearing. 

(3) THAT the respondent file and serve upon the applicant any signed witness statement upon which it intends to rely no later 
then 14 days prior to the date of hearing. 

(4) THAT the applicant and the respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 3 days prior to the date of hearing. 

(5) THAT the matter be listed for hearing for 3 days. 
(6) THAT the parties have liberty to apply on short notice.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00904 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
REGISTRY OFFICER 
WA HEALTH INDUSTRIAL RELATIONS SERVICE 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD WEDNESDAY, 15 SEPTEMBER 2010 
DELIVERED THURSDAY, 16 SEPTEMBER 2010 
FILE NO. CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00904 
 

CatchWords Application for adjournment – Relevant principles applied – Adjournment granted 
Result Order issued 
Representation  
Applicant Mr Aulfrey of counsel 
Respondent Mr Andretich of counsel 
 

Reasons for Decision 
1 These short reasons for decision relate to an application by counsel for the respondent that the substantive matter presently 

listed for hearing 11-15 October 2010 be adjourned to a later date. 
2 Counsel for the respondent Mr Andretich informed the Commission that the State Solicitor’s Office (“the SSO”) had only 

recently been briefed to represent the respondent and given the impending dates of hearing, has insufficient time to properly 
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get up its case in defence of the applicant’s claim.  No other reason was advanced for seeking an adjournment, apart from 
limited time to prepare and constraints on resourcing within the SSO. 

3 Counsel for the applicant did not oppose an adjournment to a later date, given the circumstances advanced by counsel for the 
respondent. 

4 This matter has some history.   
5 An application pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) was filed on 4 May 2010.  By it the applicant 

claims that its member, Mr Harrison, a former employee at Princess Margaret Hospital, was harshly oppressively and unfairly 
dismissed.   

6 Conciliation was unavailing in the resolution of the dispute.  An interim order of reinstatement pursuant to s 44(6)(bb)(ii) of 
the Act was sought by the applicant. That application was determined by the Commission on 16 June 2010, where interim 
relief was refused: Liquor, Hospitality and Miscellaneous Union, Western Australian Branch v Department of Health (2010) 
WAIRC 00348.   

7 An application for production of documents was dealt with by the Commission in Chambers on 30 June 2010.  Given there 
was no further prospect of resolution of the applicant’s claim, the matter was referred for hearing and a determination pursuant 
to s 44(9) of the Act on 29 July 2010.  On the same date programming directions were made by the Commission. 

8 The substantive application was listed for hearing for 11-15 October 2010 by notice of hearing dated 18 August 2010.  As is 
the usual practice in my Chambers, the availability of the parties was canvassed before listing the matter for hearing. 

9 By notification dated 10 September 2010 the respondent informed my Associate that an issue appeared to have arisen between 
the parties as to the respondent’s decision to engage the SSO to represent it in the hearing of the matter.  Accordingly, the 
Commission listed the application for mention on 15 September 2010 to deal with that and any other issues arising.   

10 The issue of representation fell away at the outset of the hearing, given that the applicant is represented by Mr Aulfrey of 
counsel.  At the hearing however, counsel for the respondent, Mr Andretich, sought an adjournment of the hearing listed to 
commence on 11 October 2010 on the grounds that the SSO had only very recently been briefed to appear for the respondent 
and the matter was not in a state of preparation such that the respondent could be adequately represented on the listed hearing 
dates. The application, as noted above, was not opposed.   

11 The question of adjournments of hearings listed before the Commission involves an exercise of a discretion using the 
Commission’s powers pursuant to s 27(1)(f) of the Act.  Relevant principles in relation to adjournments are well settled in this 
jurisdiction.  The judgment of the Supreme Court of Western Australia in Myers v Myers [1969] WAIR 19 has been 
consistently applied.  Those principles require a balancing exercise in terms of the relative prejudice to the parties in the case 
of an adjournment application.   

12 In this matter, the substantive hearing has been listed now for a period of almost two months.  There has been no indication to 
the Commission prior to this application to adjourn that either party has been experiencing any difficulties in its preparation for 
the substantive hearing of the matter. Programming directions were made by the Commission on 29 July to enable the claim to 
be dealt with in an orderly fashion.   

13 It is a concern to the Commission that a matter listed a considerable time ago is now sought to be adjourned. Mr Harrison, the 
former employee of the respondent claiming to have been unfairly dismissed, has been out of employment, as the Commission 
was informed, since May 2010.  From the brief submissions of counsel for the respondent, it would appear that the 
respondent’s preparation for the hearing to date has been rudimentary at best.  The relative late briefing of the SSO has plainly 
put it in a difficult position to now commence preparation for a hearing listed for some days.  This is no reflection on the SSO 
generally or on Mr Andretich in particular, given the difficulties facing them.   

14 If it were the respondent making an application to adjourn at this late stage, without any matters going to representation, I 
would have no hesitation in dismissing the application as being without merit.  However, given that the SSO is placed in the 
position that it finds itself through no fault of its own, it would be, in my opinion, unfair to potentially prejudice the 
respondent’s capacity to present its case in the current circumstances, particularly where the application to adjourn is not 
opposed.   

15 I emphasise however, that merely because an application to adjourn is not opposed, does not mean the Commission is obliged 
to grant it.  It will always be a matter for the Commission, having regard to its duty to act with due speed pursuant to s 22B of 
the Act as to whether such an application will succeed. 

16 I am not prepared to grant an adjournment for more than 28 days from the dates originally listed.  The matter will be relisted 
within that time on dates to be fixed.   
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2010 WAIRC 00905 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
REGISTRY OFFICER 
WA HEALTH INDUSTRIAL RELATIONS SERVICE 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 16 SEPTEMBER 2010 
FILE NO/S CR 20 OF 2010 
CITATION NO. 2010 WAIRC 00905 
 

Result Order issued 
Representation 
Applicant Mr M Aulfrey of counsel 
Respondent Mr R Andretich of counsel  
 

Order 
HAVING heard Mr M Aulfrey of counsel on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the hearing dates of 11-15 October 2010 be and are hereby vacated. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00173 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
REGISTRY OFFICER  
WA HEALTH INDUSTRIAL RELATIONS SERVICE  
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 MARCH 2011 
FILE NO/S CR 20 OF 2010 
CITATION NO. 2011 WAIRC 00173 
 

Result Discontinued by leave 
Representation 
Applicant Mr M J Aulfrey of counsel 
Respondent Mr R Andretich of counsel 
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Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00197 
DISPUTE RE TERMINATION OF EMPLOYMENT FOR UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S CR 39 OF 2009 
CITATION NO. 2011 WAIRC 00197 
 

Result Discontinued 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 15 and 16 March 2011; and 
WHEREAS on 21 February 2011 the applicant advised the Commission that the parties were negotiating a settlement of the matter; 
and 
WHEREAS on 2 March 2011 the applicant advised the Commission that the matter had settled and requested the hearing dates be 
vacated; and 
FURTHER on 2 March 2011 the applicant filed a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS on 3 March 2011 the respondent consented to the matter being discontinued and the hearing was vacated; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act 1979, the Commission, hereby orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 
2011 WAIRC 00167 

DISPUTE RE STATUS OF EMPLOYMENT OF UNION MEMBER 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
REGISTRY OFFICER  
WA HEALTH INDUSTRIAL RELATIONS SERVICE  
DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
HEARD MONDAY, 15 NOVEMBER 2010, TUESDAY, 16 NOVEMBER 2010 
DELIVERED TUESDAY, 1 MARCH 2011 
FILE NO. CR 21 OF 2010 
CITATION NO. 2011 WAIRC 00167 
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Catchwords Industrial Relations (WA) - Application for order that employer provide employee with employment 
in line with restrictions determined by medical assessments - Employer ordered to continue 
employing employee in a suitable alternative part-time position – Industrial Relations Act 1979 (WA) 
s 44(9) 

Result Upheld and Order Issued 
Representation  
Applicant Ms E Palmer 
Respondent Mr J Misso (of Counsel) 
 

Reasons for Decision 
1 On 13 May 2010 the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (“the applicant”) (“the union”) 

made an application to the Commission pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) seeking the 
Commission’s assistance with respect to a dispute with the Registry Officer WA Health Industrial Relations Service 
Department of Health (“the respondent”) regarding the employment status of one of its members, Ms Susan Wetton. 

2 The Commission convened several conferences however conciliation was unavailing and the issues in dispute were referred for 
hearing and determination pursuant to s 44(9) of the Act. 

3 The schedule of the Memorandum of matters referred for hearing and determination is as follows: 
“1. The applicant is seeking the following order: 

THAT the respondent provide Ms Susan Wetton with employment in line with the restrictions determined by 
specialist medical assessments. 

2. The respondent objects to the order being sought by the applicant. 
Contentions 
Applicant 
3. (a) Ms Wetton is aged 62 years and has been employed by the respondent as a Patient Service Assistant at 

Graylands Mental Health Hospital for approximately 39 years. 
(b) Ms Wetton has been absent from work since mid July 2008 when she underwent a series of surgical 

treatments to her ankles due to osteoarthritis. 
(c) On 25 February 2010 the respondent informed Ms Wetton that it was considering terminating her 

employment following a review of her circumstances, including her extended leave of absence and 
reports detailing her current physical restrictions. 

(d) Ms Wetton’s fitness to work has been assessed by three medical specialists: 
 Dr June Sim, an Occupational Physician employed by the respondent; 
 Mr K C Ng, a Rheumatologist to which Ms Wetton was referred by Ms Wetton’s own General 

Practitioner; and 
 Dr Evelyn Lee, an Occupational Physician employed by the respondent. 

(e) Although there are differences between their specific recommendations all three specialists agree that 
there need to be restrictions on Ms Wetton’s work activities. 

(f) The restrictions recommended by the specialists prevent her from being able to perform some of the 
current duties included in the position of Patient Service Assistant. 

Respondent 
4. (a) Ms Wetton is not fit to undertake unrestricted work as a Patient Service Assistant. 

(b) As Ms Wetton has a restricted capacity for work there is no obligation on the respondent to provide 
Ms Wetton with employment in line with the restrictions determined by the medical specialists.” 

4 At the commencement of the proceedings it became clear that the respondent had been incorrectly named and as a result the 
applicant sought leave to amend the respondent’s name.  Given the respondent’s consent to this course of action and the 
Commission’s powers under s 27(1) of the Act and having formed the view that it was appropriate in the circumstances to 
grant the amendment I propose to issue an order that Registry Officer WA Health Industrial Relations Service Department of 
Health be deleted as the named respondent to this application and be substituted with the Minister for Health in his 
incorporated capacity under section 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised 
in the Metropolitan Health Service Board (see Rai v Dogrin Pty Ltd [2000] 80 WAIG 1375 and Bridge Shipping Pty Ltd v 
Grand Shipping SA and Anor [1991] 173 CLR 231). 
Background 

5 Ms Susan Wetton is 63 years old and is employed by the respondent as a Patient Service Assistant (“PSA”) at Graylands 
Mental Health Hospital (“Graylands Hospital”).  She has worked for the respondent in the area of support services for 
approximately 39 years.  In July 2008 Ms Wetton underwent surgery for osteoarthritis in her ankles and in late 2009 the 
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respondent reviewed her work status.  On 25 January 2010 Ms Wetton was certified as fit to return to work however Dr June 
Sim confirmed that she was unable to complete the full range of duties of a PSA.  It was on this basis that on 25 February 2010 
the respondent notified Ms Wetton that it was considering terminating her employment. 
Applicant’s evidence 

6 Ms Wetton gave evidence by way of a witness statement (Exhibit A2). 
7 Ms Wetton has worked in the area of support services for the respondent for approximately 40 years and she has worked as a 

PSA Level 3/4 since September 2002.  In this role Ms Wetton undertakes catering, cleaning and laundry duties. 
8 After Ms Wetton injured her back at work in December 2007 she took part in a return to work programme whereby she worked 

less shifts in a modified PSA position and at the time Ms Wetton used aides such as a ‘reacher’ to help her complete her tasks.  
Ms Wetton worked in this modified position until July 2008.  Ms Wetton gave evidence that she had a number of discussions 
with her Injury Management Consultant and her manager, Mr Zygmunt Zalewski during her return to work programme and 
Ms Wetton stated that Mr Zalewski told her that he would be able to provide work for her in a different area where the physical 
load was less and he would delegate the duties she was unable to undertake such as pushing linen trolleys to other staff.  
Mr Zalewski also purchased a new cleaning trolley which assisted Ms Wetton to undertake her modified role.  Ms Wetton 
stated that the goal of her return to work programme was to return to work undertaking modified duties and Ms Wetton stated 
that Mr Zalewski always gave her the impression that Graylands Hospital would be able to accommodate her physical 
disabilities. 

9 In July 2008 Ms Wetton took leave to undergo non work-related ankle surgery due to osteoarthritis and in February 2009 she 
underwent left ankle replacement surgery.  From February to June 2009 Ms Wetton participated in an intense rehabilitation 
programme and to maintain her progress she continues to walk regularly, has massages and physiotherapy and she undertakes 
gym sessions.  Ms Wetton also participates in a Weight Watchers programme. 

10 In December 2009 Ms Wetton reached an agreement with the respondent finalising a workers’ compensation claim she had 
against the respondent. 

11 In late 2009 Ms Wetton undertook a medical assessment by Dr Sim who is an Occupational Physician at Sir Charles Gairdner 
Hospital and at the time Ms Wetton thought that this was the start of the process of her returning to work.  Ms Wetton stated 
that during a meeting she had with Mr Zalewski on 30 November 2009 he told her that Dr Sim’s report indicated that she had 
permanent work restrictions and he also told Ms Wetton that he would make an appointment for her to be reviewed by Dr Sim 
in early January 2010 and he would ask her to create a list of those duties Ms Wetton cannot undertake in her role as a PSA.  
Ms Crystal D’Silva, a Human Resources Consultant with the respondent who also attended this meeting told Ms Wetton that 
the respondent would try to find a suitable job for her and they also discussed what she had done during her time off to develop 
skills in other areas. 

12 Ms Wetton stated that after signing the record of this meeting she called Ms D’Silva the following day and told her that the 
minute was not an accurate reflection of their discussion. 

13 Ms Wetton saw Dr Sim again in January 2010 and they discussed options for her to return to work and Ms Wetton told her that 
she would like to return to work part-time.  Dr Sim then undertook to see Ms Wetton again in six weeks time to reassess her. 

14 On 16 February 2010 Ms Wetton attended a second meeting with Mr Zalewski and Ms D’Silva along with Ms Liz Browning 
from the union.  At this meeting Mr Zalewski and Ms D’Silva told them that they had received a report from Dr Sim which 
listed a number of restrictions with respect to Ms Wetton’s capacity to undertake her duties and they told Ms Wetton that 
because these restrictions were not due to a work-related injury they could not have her working as a PSA undertaking partial 
duties.  They told Ms Wetton that they had considered alternative positions for her but none were available and they told her 
that they were going to terminate her.  In response Ms Browning asked them to provide a copy of Dr Sim’s report and details 
of the alternative positions they had considered.  On 25 February 2010 Ms Wetton received a letter from Mr Zalewski 
informing her that the respondent was considering terminating her and he told Ms Wetton that he had explored employment 
options within the health service for Ms Wetton but was unsuccessful in locating a position and he gave Ms Wetton a 
timeframe to provide additional information she wished the respondent to consider. 

15 On 4 March 2010 Ms Wetton received a letter from Mr Zalewski summarising the restrictions contained in Dr Sim’s report and 
he listed the duties she was unable to undertake.  On 11 March 2010 the union emailed Ms D’Silva on Ms Wetton’s behalf 
providing a provisional response to her proposed termination pending receipt of her own specialist’s report and the union 
claimed that the respondent had provided inadequate evidence that Ms Wetton’s incapacity was ongoing, that the respondent 
had sought out alternative employment for Ms Wetton and the union referred the respondent to its Retirement on the Grounds 
of Ill Health guidelines as the expected policy to apply to Ms Wetton. 

16 Ms D’Silva responded to the union on 12 March 2010 stating that Ms Wetton was unable to undertake the full range of duties 
required of a PSA and Ms D’Silva also stated that because Ms Wetton was not subject to a workers’ compensation claim the 
respondent did not have a responsibility towards her.  Ms D’Silva also stated that she had tried to source an alternative position 
for Ms Wetton in the respondent’s Catering and Medical Records departments but because of economic restrictions the 
employment opportunities in this area were diminishing.  Ms Wetton stated that she was disappointed with the respondent’s 
attitude as she felt that it was not returning the loyal service that she had given to the respondent. 

17 On 16 April 2010 the union provided a response on behalf of Ms Wetton to Mr Zalewski’s letter dated 25 February 2010 
emphasising her desire to return to work and attached a copy of a report from her specialist supporting her return to work with 
restrictions. 

18 After the union requested a copy of Dr Sim’s report on 20 April 2010 on Ms Wetton’s behalf under the Freedom of 
Information Act 1992, on 30 April 2010 the respondent provided this report to the union.  This report stated that Ms Wetton is 
fit to return to work with some restrictions and notes that she would like reduce her work hours.  On 10 May 2010 Ms D’Silva 
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emailed the union stating that she and Mr Zalewski would be happy to have a meeting with Ms Wetton but would not be able 
to give her any new information because they wanted her to be assessed again by Dr Sim and that no light duties could be 
accommodated. 

19 Ms Wetton stated that during her discussions with the respondent throughout this period it was made clear to her that if there 
are any restrictions on her undertaking the full range of duties they do not have a job for her as her injury is not work-related 
and they therefore do not have an obligation to provide her with work. 

20 Ms Wetton stated that she feels upset, angry and disappointed that after 39 years of service the respondent has not made the 
effort to find her part-time work until she retires and Ms Wetton stated that working is important to her.  She is also struggling 
financially without an income and she is using her superannuation and welfare payments to support herself.  Ms Wetton wants 
to work, she enjoys the challenge of work and the intellectual and social stimulation and the feeling that she is contributing and 
after 39 years of working for the same employer and at 63 years of age Ms Wetton does not want to find a new job. 

21 Ms Wetton believes that the respondent could give her a part-time job that is composed of the duties that she is able to 
complete and she questions that there is no part-time work at Graylands Hospital for her that would suit her abilities.  Even 
though a 0.7 Full Time Equivalent (“FTE”) vacancy currently exists in the domestic services unit Mr Zalewski has told 
Ms Wetton that she cannot be placed into this position because she cannot be rotated through the wards due to her inability to 
undertake the full range of duties of a PSA. 

22 Ms Wetton claims she has a good work ethic and she has worked hard on her rehabilitation. 
23 Ms Wetton is confident that if she is not able to return to her existing position on a modified basis she could successfully 

undertake an alternative position.  Ms Wetton loves learning and she has sought to continually improve her skills.  Ms Wetton 
stated that in order to remain relevant to the workforce and to develop transferable skills she has obtained the following 
qualifications in her own time and at her own expense: 

• Certificate III, Human Services (2000) 

• Certificate IV, Community Services (Community Work) (2003) 

• Introduction to Computers (2010) 

• Keyboard Skills (2010) 

• Microsoft Office 2007, Levels 1 and 2 (2010) 

• High School English, Levels 1 and 2 (2010) 
24 Under cross-examination Ms Wetton confirmed that she sustained a work related injury in December 2007 when she injured 

her lower back and this was a reoccurrence of a work injury she sustained on 31 December 2004 and that after this 
reoccurrence Ms Wetton returned to work to undertake her pre-injury duties. 

25 Ms Wetton stated that when she sustained the work related injury in December 2007 Mr Zalewski and her rehabilitation 
adviser Ms Tania Monument agreed that she should not be making beds so she worked in the Day Centre at Graylands 
Hospital and after her return to work programme was completed in May 2008 she undertook full time duties in the Day Centre. 

26 Ms Wetton confirmed that her skills and knowledge are focussed on the domestic service areas of catering, cleaning and 
laundry.  Ms Wetton stated that she is new to dealing with computers and she agreed that she would require significant training 
and support to work in a clerical position.  Ms Wetton stated that she has not used a computerised patient care system, 
managing patient records or data entry on a computer system and she stated that her knowledge of medical terminology is 
limited.  Ms Wetton is also not experienced as a medical and audio typist nor as a minute secretary. 

27 Under re-examination Ms Wetton reiterated that she would require training to undertake a clerical role but she is willing to do 
this if given the opportunity.  Ms Wetton also stated that she recently completed a hotel and catering management course and a 
first aid course and she believes that she has demonstrated a capacity to learn new skills. 
Respondent’s evidence 

28 Dr Lee gave evidence by way of a witness statement (Exhibit R1). 
29 Dr Lee is a medical practitioner with specialist qualifications in Occupational Medicine and Dr Lee has practiced as an 

Occupational Physician for 22 years. 
30 Dr Lee’s postgraduate studies and qualifications in occupational medicine and occupational safety and health include: 

• Certificate in Postgraduate Course in Occupational Medicine from Sydney University in 1984. 
• Master of Public Health degree (Occupational Health) from Sydney University in 1987. 
• American Board of Independent Medical Examiners (“ABIME”) Course in Impairment Assessment in 2001. 
• WorkCover WA Approved Medical Specialist Training (in conjunction with ABIME) in 2005. 

31 Dr Lee was an Occupational Physician with WorkSafe between 1991 and 2002 and in this role she provided occupational 
medical specialist advice to the WorkSafe executive and to its inspectorate.  Dr Lee has been employed as an Occupational 
Physician at Sir Charles Gairdner Hospital since April 2002 and she is also the Director of the Department of Occupational 
Safety and Health for North Metropolitan Area Health Service (“NMAHS”). 

32 Dr Lee stated that when assessing whether an employee who is sick or injured is capable of returning to work an assessment of 
the demands and operational requirements of a position is undertaken and it is generally appropriate for someone to return to 
work where he or she is marginally short of full fitness and has a capacity to undertake most but not all duties.  It is also 
necessary to discuss a return to work with an employee’s manager and give close consideration to whether an employee can be 
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safely accommodated back at work.  Dr Lee stated that once a return to work programme is initiated if a person is not making 
progress towards undertaking full duties and hours their case is reviewed and options such as ceasing the return to work 
programme, extending the programme, job modification, alternative employment and part-time work are considered.  The 
return to work programme can also be extended where there is an optimistic prognosis. 

33 The factors Dr Lee takes into account when determining whether a person is fit to return to work include the following: 
• an individual’s medical condition - the nature of the injury or illness, its complexity, stage of recovery, the prognosis, 

the treatment currently prescribed and the person’s capacity to work and commitment to rehabilitation; 
• the nature of the employee’s work tasks, work practice and work environment, including workplace hazards and 

physical and mental requirements; 
• whether there are any work restrictions or modifications that can be reasonably imposed in the workplace; 
• the length of the proposed return to work programme.  That is, whether the prognosis is such that an employee can 

return to full duties and hours within a manageable time period.  A return to work programme which extends for a 
long period is not recommended, as it can lead to an unsafe situation.  The safety and health of co-workers will suffer 
from a sustained transfer to co-workers of heavier, more complex tasks, faster paced work, more responsibilities and 
more unpopular work shifts.  Examples of serious work restrictions that will have a significant impact on the 
workload of co-workers include: 

• incapacity to lift greater than 5 kilograms; 
• incapacity to drive; 
• incapacity to climb steps and stairs; 
• incapacity to undertake patient handling for example, push patient in wheelchair; 
• incapacity to sit or stand for greater than 30 minutes; and 
• incapacity to move furniture. 

Dr Lee stated that the nature of the restrictions that will create a potentially unsafe work environment for co-workers will vary 
depending on the nature of the position. 

34 Dr Lee gave evidence that it is undesirable to transfer occupational safety and health risks on a long term basis to co-workers 
as this will result in risk and injury or harm from the altered work environment and will adversely impact on employees’ safety 
and health as well as morale. 

35 Dr Lee stated that when Ms Wetton was referred to her for a medical assessment by Mr Zalewski he requested an assessment 
to ascertain whether Ms Wetton was capable of returning to work to undertake the normal duties of a PSA at Selby Lodge Day 
Centre. 

36 When Dr Lee saw Ms Wetton on 19 May 2010 she obtained a detailed history from her, she conducted a physical examination 
and she reviewed the following documents: 

• Duty statements (old and new) for Domestic Day Centre and Offices - Selby House; 
• Job Description Form (“JDF”) - Patient Service Assistant Level 3/4; 
• Floor plan of Selby Lodge; 
• Job task analysis for Patient Care Assistant (Domestic) prepared by Ms Monument, Injury Management Consultant; 
• Reports from Dr Sim, Occupational Physician dated 16 November 2009 and 25 January2010; 
• Report from Dr Ng dated 1 April 2010; 
• Rehabilitation file in relation to Ms Wetton’s return to work programme in 2008/2009 for a work related back injury 

including reports from Dr Heather Campbell dated 7 February 2008 and from Dr Chris Hammersley dated 20 October 
2009.  The history of the management of Ms Wetton’s back injury, which occurred in 2004, demonstrates that 
rehabilitation has been difficult and aggravation and re-injury are real risks given the physical nature of Ms Wetton’s 
work. 

37 On 1 June 2010 Dr Lee visited Selby Lodge to assess Ms Wetton’s work environment and to clarify her work tasks with 
Mr Zalewski.  Dr Lee stated that she completed her report on Ms Wetton on 10 June 2010. 

38 Dr Lee gave evidence that having reviewed the JDFs and duty statements provided for the position of PSA at Selby Lodge Day 
Centre she considered that Ms Wetton would be able to perform the following tasks: 

• sorting and folding linen at bench height (limit sitting/standing); 
• wiping table tops and bench tops; 
• pushing a trolley with light load (less than 10 kilograms); 
• light sweeping (less than 30 minutes at a time); 
• setting the table for patients’ meals; 
• plating meals in the pantry (but not in cool room - for up to one hour at leisurely pace); 
• making sandwiches (but limit sitting/standing); 
• making tea/coffee (not if required to repetitively handle loads greater than 8 kilograms at a time); 
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• clearing table of crockery and cutlery at leisurely pace; 
• replenishing paper towels if within easy reach; and 
• filling pantry with light items if within easy reach (at or around waist level). 

39 Dr Lee stated that in order to avoid the risk of re-injury to Ms Wetton, the scheduling of these work tasks must be varied and 
the tasks performed within the following restrictions: 

• no repetitive lifting greater than 8 kilograms; 
• avoidance of static postures; 
• no prolonged sitting, standing or walking; 
• no repetitive bending from the waist or rotation of the back; 
• no squatting or getting down onto knees; 
• no reaching above shoulder height; and 
• Ms Wetton’s pace of work needs to be steady (not rushed) to allow posture changes or incorporate a five minute rest 

break per hour as desired. 
40 Dr Lee considers that Ms Wetton is not capable of performing the following PSA duties safely because of her limited mobility 

and agility due to chronic medical conditions including osteoarthritis of her lower back, knees and ankles, impaired function 
and power of her left ankle and obesity: 

• making beds; 
• removing all dirty linen (if regular loads greater than 8 kilograms); 
• manual handling of bags of linen; 
• pushing/pulling fully loaded linen trolley; 
• emptying rubbish bins/loads (if requiring repeated bending to pick up rubbish bags or to change bin liners); 
• daily vacuuming of carpeted floor; 
• wiping down chairs; 
• mopping large areas of vinyl floor; 
• moving furniture on regular basis; 
• removing/hanging up curtains; 
• lifting/emptying mop buckets (partially filled) from floor level/trolley level to sink; 
• collecting food trolleys from loading bay; 
• returning food trolleys to loading bay; 
• scrubbing toilets and bathrooms; 
• cleaning toilet bowls; 
• washing all tables and chairs; 
• washing all furniture and fittings; 
• defrosting fridge (unloading/loading if requiring bending/twisting); 
• cleaning cupboards and cooker; 
• scrubbing vinyl floor; 
• loading/unloading dishwashers if below waist height; 
• filling pantry, below waist height and above shoulder height; and 
• walking/standing for much of the day. 

41 Dr Lee stated that most of the tasks Ms Wetton is not capable of performing require standing and walking with some bending, 
lifting, pushing and pulling and Ms Wetton is limited by her inability to be on her feet for prolonged periods.  Ms Wetton 
cannot also safely perform work tasks requiring bending or repetitive lifting in excess of eight kilograms and if Ms Wetton 
returned to work as a PSA it would be necessary for articles of frequent use to be placed at around waist height for her to 
minimise bending or over reaching. 

42 Dr Lee gave evidence that Ms Wetton will require assistance with shifting large or heavy furniture whilst cleaning, Ms Wetton 
is not able to squat or get down on to her knees to access low level articles and it is preferable that she does not work in wet 
areas given the risk of slipping and falling.  Dr Lee also recommends that she avoids working in cool rooms because of her 
osteoarthritis. 

43 Dr Lee considers that Ms Wetton is not fit to return to the full duties she undertook as a PSA at the Day Centre and Dr Lee 
considers that Ms Wetton is also unable to perform the revised duties of a PSA at Selby Lodge Day Centre resulting from 
modifications to the Day Centre.  Dr Lee stated that the duties of a PSA involve predominantly manual tasks and the full duties 
of this position are too heavy for Ms Wetton to undertake and would place her at risk of injury.  Dr Lee stated that Ms Wetton 
requires a much lighter job with minimal physical or manual handling requirements and preferably in a small work area to 
minimise excessive walking and standing, and she needs to undertake a job which allows her to sit, stand or walk as desired. 
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44 Dr Lee believes that Ms Wetton’s work capacity is not likely to improve significantly in the near future and she believes the 
current work restriction on her inability to undertake a number of PSA duties are permanent.  Dr Lee stated that Ms Wetton has 
chronic osteoarthritis which has accelerated due to her obesity and if Ms Wetton remains overweight, her arthritis will continue 
to accelerate over time and her ankle surgery will only provide temporary relief.  As a result Ms Wetton is very unlikely to be 
able to perform unrestricted duties as a PSA at Selby Lodge Day Centre in the future. 

45 Dr Lee stated that it is highly likely that Ms Wetton will aggravate her ankle injury or suffer another injury if she returns to 
work as a PSA at Selby Lodge.  In particular, Ms Wetton is likely to suffer a re-injury or aggravation if she is required to make 
beds, mop large areas of vinyl floor, scrub vinyl floors, scrub bathrooms and toilets, perform daily vacuuming of carpeted 
areas, push and pull heavy trolleys, handle heavy or large loads such as furniture or curtains, bend repeatedly to empty rubbish 
bins, bend to clean toilet bowls and work in areas with wet floors.  Ms Wetton’s inability to kneel or squat means that she 
cannot adopt safe positions to perform tasks such as retrieving articles from cupboards and shelves, cleaning toilets, scrubbing 
floors, defrosting fridges and cleaning or stocking pantries.  Ms Wetton also risks re-injuring her back if she needs to reach 
articles above shoulder height and use of a step or ladder is not recommended because of Ms Wetton’s osteoarthritis. 

46 Dr Lee gave evidence that in order to accommodate the osteoarthritis in Ms Wetton’s ankles it would be necessary to impose 
the following restrictions in order to minimise the risk of re-injury or aggravation of her condition: 

• no squatting or getting down on her knees; 
• no repetitive lifting greater than 8 kilograms; 
• no repetitive mopping; 
• no pushing of heavy linen trolleys or food trolleys or equipment; 
• regular change of posture to avoid prolonged standing or walking; 
• avoidance of work in wet areas; and 
• avoidance of work in cool rooms. 

47 Dr Lee stated that in order to accommodate Ms Wetton’s pre-existing lower back injury, it would be necessary to impose the 
following restrictions, in addition to those imposed to accommodate osteoarthritis in her ankles, in order to minimise the risk of 
re-injury: 

• no bed making; 
• no repetitive bending; and 
• no twisting or rotation of back. 

48 In Dr Lee’s opinion it is not practical for these restrictions to be imposed on Ms Wetton given the physically demanding nature 
of the role of a PSA at Selby Lodge Day Centre. 

49 Dr Lee stated that she is very familiar with the duties of catering officers, medical records officers, linen room officers, mail 
room and reprographics officers and storepersons employed at hospitals and other health facilities across the NMAHS given 
her experience to date and she has a clear understanding of the physical requirements of these positions. 

50 Dr Lee stated that she has applied her knowledge of the practical requirements of the above positions as well as the relevant 
JDFs in considering whether any of these alternative positions are suitable for Ms Wetton. 

(i) Dr Lee considered the duties associated with the position of Catering Officer Level 1/2 and in her opinion 
Ms Wetton is not suitable for the position because of her back injury and osteoarthritis as Dr Lee considers that 
Ms Wetton is not capable of performing the following duties: 

• manual handling of heavy trays, containers and boxes of food, vegetables, milk etc; 
• washing pots and pans; 
• working at the dish wash line; 
• moving and loading food trolleys; 
• working in cool room; 
• tasks requiring prompt and repeated walking to collect crockery, deliver patient beverages and food within 

short time frames; and 
• tasks requiring constant standing or walking. 

(ii) Dr Lee has considered the position of Medical Records Officer Level 1/2 for Ms Wetton and she does not consider 
Ms Wetton can undertake the following duties required of this position given her restrictions: 

• loading and unloading trolleys of patient head sheets; 
• pulling files and putting files back into shelving above shoulder height and below waist level; 
• pushing and pulling compactus; 
• standing for periods to sort documents into pigeon holes or to place documents into files; and 
• use of stairways and steps. 

(iii) Dr Lee considered the position of Linen Room Officer Level 1/2 and she does not consider Ms Wetton can 
undertake the following duties required of this position: 

• manual handling of bags of linen; 
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• loading and unloading linen trolleys; and 
• pushing and pulling of linen trolleys. 

(iv) Dr Lee does not consider Ms Wetton to be suitable for the position of Mail Room and Reprographics Officer 
Level 1/2 because she cannot safely perform the following duties: 

• Standing and sorting mail, such as the repetitive hand sorting of mail into pigeon holes; 
• walking and pushing the trolley of mail to all areas of a hospital site to deliver mail; 
• handling large volumes of photocopying; and 
• regularly replenishing photocopiers with paper which requires bending and lifting. 

51 Dr Lee examined the job specification for the position of Storeperson and she does not consider Ms Wetton suitable for this 
position.  Ms Wetton is unable to safely deliver and recover bulk food and drink trolleys from wards and transport deliveries of 
dry goods or transport frozen foods as pushing trolleys and the storage and retrieval of food items, particularly in freezers and 
cool rooms will risk aggravation of her osteoarthritis and re-injury of her back. 

52 Dr Lee stated that Ms Wetton has several longstanding medical conditions including osteoarthritis of her spine, knees and 
ankles, heart disease and obesity.  Dr Lee also confirmed that Ms Wetton sustained several work related injuries in the past 
including a lower back injury in 2004 with recurrent exacerbations requiring lengthy rehabilitation programs.  Dr Lee believes 
that Ms Wetton’s longstanding obesity has weakened her knees and contributed to the osteoarthritis in her lower back, knees 
and ankles and her mobility and agility have been compromised by her physical size and weight.  Ms Wetton also lacks the 
ability to bend fully at the knees and to get down onto her knees when attempting to reach articles at a low level.  Dr Lee stated 
that these medical conditions make it impossible for Ms Wetton to perform the inherent duties of a PSA at Selby Lodge Day 
Centre or the full duties of any of the other positions considered by Dr Lee.  Dr Lee also stated that if Ms Wetton was to return 
to work, significant restrictions on her duties would be required to ensure her safety at the workplace and she stated that 
Ms Wetton’s work capacity is not likely to improve significantly in the future. 

53 Under cross-examination Dr Lee disagreed with Dr Sims’ assessment about the restrictions she identified of the duties 
Ms Wetton could undertake if she returned to work to undertake PSA duties but she agreed that Ms Wetton is capable of 
undertaking some PSA tasks.  Dr Lee believed that receptionist duties were inappropriate for Ms Wetton to undertake because 
this involved prolonged sitting and she could not recall if she was asked to determine if a clerical position was appropriate for 
Ms Wetton to undertake. 

54 Dr Lee stated that she believed that Ms Wetton has a medical condition and is impaired and she therefore meets the definition 
of having a disability under the Equal Opportunity Act 1984 and she agrees that Ms Wetton has a disability in the terms used 
by the Office of Equal Employment Opportunity.  Dr Lee gave evidence the public sector has a number of policies relating to 
the employment of people with disabilities and she understands that the general principle with respect to these policies is not to 
discriminate against them but she stated that there can be exceptions with respect to whether an organisation can reasonably 
accommodate the restrictions given a persons impairment and/or disability.  Dr Lee stated that she gives this principle due 
consideration when dealing with rehabilitating workers back into the workplace.  Dr Lee is aware that the Western Australian 
public sector is committed to employing mature workers but she maintained that the requirement to accommodate an employee 
must be reasonable. 

55 Dr Lee maintained that osteoarthritis was only one of the factors contributing to Ms Wetton’s physical limitations. 
56 Under re-examination Dr Lee said that a return to work programme should factor in an employee’s ability to learn new tasks 

and she maintained that redeployment into a position with different skill requirements does not always work.  Dr Lee stated 
that if Ms Wetton returned to work as a PSA she risked re-injuring herself due to a degenerative back, osteoarthritis in her 
ankles and her weight problem. 

57 Mr Zalewski gave evidence by way of a witness statement (Exhibit R2). 
58 Mr Zalewski is employed by the respondent as the Manager of Domestic and Transport Services for the NMAHS Mental 

Health Services and in this role he oversees the rostering of staff based on workloads and service requirements, he coordinates 
the development of domestic and transport service contracts and tenders and manages and monitors contracts for the entire 
NMAHS.  Mr Zalewski has had over 30 years experience in the supervision and management of the domestic and transport 
service departments within the Department of Health.  In 1998 Mr Zalewski became responsible for the management of the 
Domestic Services department at Lemnos Hospital where Ms Wetton was employed. 

59 Mr Zalewski stated that in 1999 Ms Wetton became a redeployee and she was appointed as a PSA at Graylands Hospital on 
31 March 2000.  On 7 December 2000 she was transferred to Selby Lodge as a PSA and on 3 September 2000 Ms Wetton was 
appointed on a permanent basis.  Mr Zalewski gave evidence that on 31 December 2004 Ms Wetton suffered a lower back 
injury at work and after receiving treatment and workers’ compensation payments she was cleared to return to work on 28 June 
2006 with no restrictions on her hours of work or duties.  On 24 December 2007 Ms Wetton exacerbated this back injury and 
when she was referred for vocational rehabilitation assistance Ms Monument was appointed as her Injury Management 
Consultant.  Ms Monument’s initial assessment report stated that the exacerbation of Ms Wetton’s back injury in December 
2007 was caused by pulling a linen trolley.  A gradual return to work programme was put in place for Ms Wetton and her 
working hours and days were increased until she was able to work full-time.  In consultation with Ms Monument, Mr Zalewski 
decided that Ms Wetton should return to work in the Day Centre at Selby Lodge because it was the only area of Selby Lodge 
that did not require PSAs to perform bed making duties.  Mr Zalewski confirmed that Selby Lodge comprises two wards, 
offices and a day centre which provides care for patients who do not require overnight hospitalisation. 

60 Ms Wetton recommenced work in the Day Centre at Selby Lodge on 7 March 2008 and progressively increased her duties until 
she was able to carry out the full duties of a PSA or Patient Care Assistant (“PCA”) at the Day Centre and on 12 June 2008 
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Ms Monument concluded Ms Wetton’s vocational rehabilitation programme.  Ms Monument reported the following to 
Mr Zalewski: 

“Ms Wetton continues working full times [sic] hours on a rotating roster, completing all PCA duties in the Day Centre.  
She reports to have managed this since the 4th May 2008 with no major difficulties however (sic) does experience 
ongoing pain symptoms.  Ms Wetton acknowledges that moving from the Wards to the Day Centre has been a positive 
change as there is less manual handling i.e. bed making, pushing linen trolleys within this area.” 

(Extract from Exhibit R2 attachment ZZ4) 
61 After Ms Wetton had an operation on her ankle in June 2008 which was not related to a work related injury Mr Zalewski 

received a report from Consulting Occupational Physician Dr Hammersley dated 20 October 2009 about Ms Wetton in 
November 2009.  In this report Dr Hammersley stated that Ms Wetton was: 

“… not fit to work as a PCA, and was deployed to work in the Day Care Centre prior to ankle operations.  She worked as 
a PCA in the easier role in the Day Care Centre without restrictions, but then got rendered totally unfit for these duties 
because of her ankle status.” 

Dr Hammersley also provided the following rehabilitation outlook: 
“[Ms Wetton] had been switched to work in the Day Centre in 2008.  She had been doing all of the required duties 
without any trouble.  It involved cleaning, but no bed making at all.  She felt she could have continued this if she had not 
undergone the ankle operations. 
She intends generally to return to work for necessary financial sustenance, but recognises that she is unfit for her job.” 

(Extracts from Exhibit R2 attachment ZZ5) 
62 In November 2009 Mr Zalewski referred Ms Wetton to Dr Sim for assessment of her fitness to return to work and on or about 

16 November 2009 Dr Sim advised him that in her opinion: 
“… Ms Wetton is currently unfit to return to work as a PSA.  She has a medical certificate to January 2010.  It will be at 
least another 3 months of further physical rehabilitation before she will be able to look at returning to work on a restricted 
basis.” 

(Extract from Exhibit R2 attachment ZZ6) 
63 On 30 November 2009 Mr Zalewski and Ms D’Silva had a meeting with Ms Wetton to discuss her return to work and at this 

meeting Dr Sim’s report was reviewed.  Mr Zalewski told Ms Wetton that he would make an appointment for Ms Wetton to 
see Dr Sim in January 2010 and would ask Dr Sim to list which PSA duties Ms Wetton was able to do.  At this meeting 
Ms D’Silva told Ms Wetton that she was entitled to return to her substantive position as a PSA and if she could no longer 
perform these duties the NMAHS Mental Health Services would endeavour to locate another suitable position for her but this 
could not be guaranteed and Ms Wetton responded by saying that she understood that her job could not be guaranteed.  
Mr Zalewski told Ms Wetton that once Dr Sim’s next report was received another meeting would be arranged to discuss her 
options. 

64 After this meeting Mr Zalewski searched for alternative positions for Ms Wetton within the domestic services departments that 
he managed at Graylands Hospital and Selby Lodge but no suitable positions for Ms Wetton were found given the restrictions 
on her work capacity as all positions within the domestic services departments require employees to be fit and able to carry out 
the duties of a PSA.  Mr Zalewski asked Ms D’Silva to search other sections and departments within NMAHS Mental Health 
Services to determine if there were any suitable positions for Ms Wetton and when conducting these searches, Ms D’Silva and 
Mr Zalewski referred to Dr Sim’s report and the JDFs and duty statements for the various positions to determine if Ms Wetton 
was fit and able to perform all of the required duties.  Mr Zalewski discussed potential placements in the catering and medical 
records sections with Ms D’Silva but he was concerned that Ms Wetton would not be capable of performing the duties required 
in these positions and that she would be placing herself at risk of aggravation or injury in the workplace.  Mr Zalewski also 
stated that the Catering Manager at Graylands Hospital, Mr Greg Potts, advised him that staff in the catering department had to 
work in wet areas and were required to load and unload dishes, push heavy meal trolleys and generally undertake constant 
bending and standing and if Ms Wetton worked in the catering department she would have to contend with the slippery floors, 
heavy trolleys and the constant bending required in a catering position.  Mr Zalewski was advised that clerical positions in the 
medical records department required officers to regularly lift files, squat, bend and move large compactor filing units and staff 
had to pull and push compactors by hand, which required considerable force.  Staff also use a stool to climb and retrieve files 
from shelves above head height.  Mr Zalewski therefore considered that appointing Ms Wetton to a position in the medical 
records department would present a high risk of injury, given her ankle and back difficulties. 

65 After Mr Zalewski referred Ms Wetton to a second appointment with Dr Sim in January 2010 she advised him of the 
following: 

“In my opinion [Ms Wetton] is currently fit to return to domestic PSA activities on restricted duties.  I suggest that she is 
restricted from squatting or repetitive bending activities.  I would also limit her lifting to no more than 10 kg.  In addition 
to this I suggest restricting her from entering areas with slippery surfaces such as wet bathrooms.  On reviewing the duties 
of a domestic 2 at Unit Selby B I would suggest she is restricted from making beds, unloading dishwashers, filling the 
pantry if she is required to perform bending or lifting more than 10 kg and cleaning bathrooms.” 

(Extract from Exhibit R2 attachment ZZ8) 
66 On 16 February 2010 Mr Zalewski and Ms D’Silva met Ms Wetton and her union representative to discuss the future of 

Ms Wetton’s employment in light of the restrictions identified by Dr Sim.  Mr Zalewski stated that because the restrictions 
identified by Dr Sim severely limited Ms Wetton’s capacity to undertake the inherent duties of the position he told Ms Wetton 
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that after reviewing her circumstances and the medical reports containing her current physical restrictions and as he had been 
unsuccessful in finding alternative employment options within NMAHS Mental Health Services he informed Ms Wetton that 
NMAHS Mental Health Services was considering terminating her employment.  However, prior to making any final decision 
Ms Wetton was given an opportunity to provide any additional information she wanted the employer to consider. 

67 On 2 March 2010 Mr Zalewski wrote to Ms Wetton detailing the restrictions identified by Dr Sim with respect to her work 
capacity. 

68 After Mr Zalewski received a report prepared by Ms Wetton’s rheumatologist Dr Ng on 16 April 2010 he forwarded this to 
Dr Lee and asked her to assess Ms Wetton’s fitness for work as a PSA in the Day Centre at Selby Lodge and he provided 
Dr Lee with the duty statements for this position.  Mr Zalewski stated that Dr Lee concluded that Ms Wetton’s ongoing health 
issues impacted on her fitness for work and Dr Lee considered that Ms Wetton was unfit to perform the full duties of a PSA at 
Selby Day Centre which she had performed prior to undergoing ankle surgery. 

69 Mr Zalewski stated that the JDF for a PSA at Graylands Hospital includes the following duties:  ensure that allocated areas are 
thoroughly cleaned including furniture and fittings; make beds and check that beds are tidy when made by patients; plate and 
serve patient meals, morning and afternoon teas and wash and clean utensils and areas; remove and collect fresh linen trolleys 
and private clothing when delivered and store in designated area and an essential minimum requirement of the selection criteria 
for the position is having the physical capacity to undertake the duties (Exhibit R2 attachment ZZ13).  Mr Zalewski stated that 
a large proportion of the role of a PSA at Selby Lodge is cleaning and the physical demands of cleaning in a hospital 
environment are very strenuous.  Some of the critical physical demands placed on PSAs include constant upper limb function, 
frequent standing, walking and lifting of weights of between two and 10 kilograms.  PSAs are required to push and pull 
trolleys which can weigh over 50 kilograms, the work involves frequent bending, twisting, squatting and reaching above 
shoulder height and PSAs are required to move furniture in order to perform cleaning tasks.  Large commercial cleaning 
machines are used by PSAs daily to scrub vinyl floors and tiles in bathrooms and toilets and these polishers vibrate and can 
easily move off very quickly in any direction if not properly controlled by the operator.  Scrubbing and polishing machines can 
be difficult to manoeuvre in corners and confined spaces and the operator often needs to twist and bend to place the machine in 
the correct position (see Exhibit R2 attachment ZZ14 for analysis of tasks completed by Ms Monument). 

70 Mr Zalewski gave evidence that since Ms Wetton commenced leave in June 2008 there have been changes to the rosters and 
duties of PSAs at Selby Lodge.  Previously there were three classifications at Selby Lodge, PSA Level 3/4, Pantry Staff 
Level 1/2 and Cleaning Staff Level 1/2 and all staff within the domestic services department have now been classified as PSA 
Level 3/4 under the industrial agreement.  PSAs are all now required to perform cleaning duties as well as the duties previously 
performed by pantry staff and PSAs rotate through the various duties.  Mr Zalewski stated that when the roster was 
restructured staff members were given the opportunity to work part-time or change the number of days they worked and there 
are now three different roster rotations worked at Selby Lodge with most PSAs working four days with two days off while 
others work three days a week with three days off or two days a week with four days off. 

71 Mr Zalewski stated that the duty statement for a PSA at the Day Centre at Selby Lodge shows the time within which certain 
duties must be completed and the extent of the area to be cleaned within the timeframe stipulated along with daily instructions 
and cleaning frequencies (Exhibit R2 attachment ZZ15).  Mr Zalewski stated that the duty statement of a PSA at Selby Lodge 
Day Centre requires a PSA to assist serving meals prepared in the main kitchen at Graylands Hospital and food is then 
delivered to a pantry in each ward at Selby Lodge, PSAs collect trolleys from loading ramps and push them into the Day 
Centre area and meals are then placed on three smaller trolleys with glasses and cutlery for the units within the wing.  All 
plates, bases and lids are stacked back onto the food trolleys and trolleys are returned to the kitchen at Graylands and PSAs are 
required to wash the cutlery, cups and sauces.  Each of the main three meals take approximately one hour to serve and for the 
remainder of the time PSAs are required to perform duties such as cleaning toilets and bathrooms, emptying bins, scrubbing 
and polishing hard floors, vacuuming carpets and office areas and moving furniture in order for cleaning to take place.  
Mr Zalewski stated that after a major storm caused extensive damage to Selby Lodge on 22 March 2010 most of the floor areas 
in the Day Centre were replaced with vinyl floor covering.  Prior to the storm, carpet areas were divided into sections and one 
section was vacuumed each day so as to reduce the amount of vacuuming required each day and with the replacement of the 
carpet with vinyl flooring the cleaning duties of PSAs at the Day Centre have changed as 75 percent of the floor area is now 
covered with vinyl which has to be mopped or scrubbed from Monday to Friday.  Mr Zalewski stated that a large industrial 
floor scrubber has been purchased for staff to clean the vinyl floors which can be difficult to handle when scrubbing in small 
areas or tight corners and as the PSA operates the scrubber they are required to be on their feet for longer than was previously 
the case. 

72 Mr Zalewski stated that Ms Wetton’s position would still be available for her if she was fit enough to make a meaningful 
contribution as a PSA at Selby Lodge Day Centre. 

73 Mr Zalewski stated that the restrictions on Ms Wetton’s duties as identified by Dr Lee cannot be practically accommodated if 
Ms Wetton returned to her position as a PSA at the Day Centre as the vast majority of the tasks of a PSA at Selby Day Centre 
require long periods of standing, walking and some bending.  The duties also require pushing and pulling of heavy meal and 
linen trolleys and since most of the floor areas are now vinyl, staff are required to mop and scrub floors on Monday to Friday.  
The only PSA duties Ms Wetton could perform given the restrictions identified by Dr Lee are dusting, serving meals and 
wiping tables, furniture and fittings and he stated that these duties are peripheral to the more substantive, physically demanding 
cleaning duties inherent to the role of a PSA.  According to Dr Lee’s report, Ms Wetton is unable to squat or kneel, she is 
unable to bend repetitively, mop, push heavy trolleys, stand or walk for a prolonged period, shift large furniture without 
assistance, use a vinyl floor cleaning machine, make beds or twist or rotate her back and as a result of these restrictions, 
Ms Wetton cannot empty bins, mop floors, clean toilet bowls, scrub toilets or collect and deliver food trolleys.  Mr Zalewski 
believes that if Ms Wetton cannot safely perform these duties she is unable to make any meaningful contribution to the work 
required to be performed by a PSA, which is inherently physically demanding.  Even if Ms Wetton worked on a part-time 
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basis, the restrictions on her employment are not able to be practically accommodated without a significant impact on other 
staff and services provided to patients.  Mr Zalewski maintains that if Ms Wetton is unable to undertake heavy duties and only 
performs peripheral light cleaning duties, there is likely to be a significant impact on the workloads of other employees as other 
employees will be required to undertake a proportionally higher workload of heavier tasks such as the scrubbing of vinyl floors 
and toilets, and pushing of heavy trolleys.  A significant alteration to rosters and duty statements would also be required to 
ensure that the level of service to patients is not affected, which will place additional demands on managers and supervisors.  
Mr Zalewski also maintained that if Ms Wetton returned to work on restricted duties, it is highly likely that the domestic 
services department will have to engage additional staff to cover the significant proportion of PSA duties which cannot be 
safely performed by Ms Wetton. 

74 Mr Zalewski stated that he had no discussions with Dr Sim prior to her completing her reports on Ms Wetton nor did he 
discuss the operational requirements of a PSA with Dr Sim.  Mr Zalewski stated that after Dr Sim completed her final report on 
Ms Wetton dated 25 January 2010 he told her that the respondent could not accommodate the restrictions outlined by her for 
Ms Wetton and she could not undertake light duties because she was not subject to a workers’ compensation claim. 

75 Under cross-examination Mr Zalewski confirmed that out of a total of 16 PSAs employed at Selby Lodge there was currently a 
vacancy of approximately 1.5 FTE. 

76 Mr Zalewski stated that he relied on medical advice as to which duties Ms Wetton could carry out.  Mr Zalewski maintained 
that after Ms Wetton had an operation on her ankle which was not subject to a workers’ compensation claim she was ineligible 
to undertake light duties and she had to be fully fit to return to work as a PSA.  Mr Zalewski stated that the duties that 
Ms Wetton could undertake, as confirmed by Dr Lee, did not constitute the full range of duties to be undertaken by a PSA and 
he gave evidence that employees employed to work on a part-time basis undertake the full range of duties of a PSA at Selby 
Lodge and Graylands Hospital.  Mr Zalewski stated that PSAs need to be flexible with respect to the duties they undertake and 
he stated that there is no duty statement in the domestic services area which carries light duties. 

77 Mr Zalewski stated that when an employee is on light duties due to an injury they usually work in a supernumerary role until 
the employee is approximately 90 to 95 percent fit and the time taken for the employee to undertake the full duties of a PSA is 
normally only a short period.  Mr Zalewski stated that he tries to be flexible when rostering individuals to suit their needs and 
Mr Zalewski recalled accommodating an employee with a disability for a short period until he was unable to perform the 
required duties.  Mr Zalewski is aware of the respondent’s commitment to employing people with disabilities and Mr Zalewski 
is aware of issues relevant to an ageing workforce and he stated that most employees working at Graylands Hospital were over 
45 years of age. 

78 Mr Zalewski stated that it would be difficult to place Ms Wetton in a restricted PSA position as this would place pressure on 
other PSAs and Mr Zalewski reiterated that there was no capacity for a PSA to undertake light duties when not under a 
workers’ compensation rehabilitation programme. 

79 Mr Zalewski said that even though Dr Lee stated that Ms Wetton had a number of work related restrictions due to her back 
injury he believed she had been certified fit to return to full duties after her workers’ compensation claim was settled.  
Mr Zalewski confirmed that he has adjusted rosters and duty statements when required to do so but not to accommodate 
employees who could only undertake light duties unless it was an employee returning to work under a workers’ compensation 
programme who was employed as a supernumerary employee. 

80 Under re-examination Mr Zalewski stated that if a person was employed part-time at the Day Centre they would be required to 
clean bathrooms and toilets, mop floors, clean dining areas and staff rooms as these are the duties performed on every shift. 

81 Mr Zalewski stated that he reviewed the duties that Dr Lee certified Ms Wetton as being able to undertake and he maintained 
that some of these duties are no longer undertaken by PSAs.  Furthermore he estimates that these duties cover approximately 
one and a half hours of a PSA’s shift.  Mr Zalewski maintained that the PSA duties that Dr Lee stated that Ms Wetton could 
not undertake constitute approximately 70 percent of a PSA’s duties. 

82 Mr Zalewski stated that the current vacancy of approximately 1.5 FTEs is across Selby Lodge and not just in the Day Centre 
and he stated that even though the vacancy exists these duties are still being performed by employees.  Mr Zalewski stated that 
currently a redeployee works in the Day Centre and this person is keen to continue working there. 

83 Mr Zalewski stated that duties Dr Lee maintained Ms Wetton could undertake at the Day Centre excluded mopping floors daily 
for which a floor scrubber is required, scrubbing toilets, cleaning bathrooms, washing walls, spot cleaning walls and bending 
and squatting (see Exhibit R2 attachment ZZ15). 

84 Mr Zalewski understood that once Ms Wetton finalised her workers’ compensation claim she was fully fit to return to work to 
undertake all of the duties of a PSA. 

85 Ms D’Silva gave evidence by way of a witness statement (Exhibit R3). 
86 Between August 2009 and July 2010 Ms D’Silva was employed as a Human Resources Consultant with the NMAHS and 

NMAHS Mental Health Services. 
87 Ms D’Silva became involved in the management of Ms Wetton’s case in November 2009 when Mr Zalewski brought 

Ms Wetton’s situation to her attention and asked for advice about Ms Wetton returning to work.  Ms D’Silva stated that she 
and Mr Zalewski attended a meeting with Ms Wetton on 30 November 2009 to maintain contact with her during her absence 
from work and to keep her informed about matters being considered by NMAHS in relation to her return to work.  At the 
meeting Mr Zalewski and Ms D’Silva told Ms Wetton that it was unlikely she would be able to return to the position of PSA 
given her current restrictions as detailed in a report prepared by Dr Sim and Ms Wetton was asked to consider other 
occupations that she would like to engage in, in the event that NMAHS was unable to return her to her substantive position.  
Ms Wetton stated that she would consider any position available including positions in catering or working with computers and 
Ms Wetton stated that she still felt that she could make a contribution to the respondent.  Ms D’Silva told Ms Wetton that 
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NMAHS would not be making any decisions in relation to her future employment until she had visited Dr Sim again in January 
2010. 

88 Ms D’Silva stated that she and Mr Zalewski considered various alternative employment options for Ms Wetton and initially the 
search was limited to positions within the NMAHS Mental Health Services.  Ms D’Silva gave evidence that she gave initial 
consideration to positions within catering and medical records on the Graylands Hospital site, as this was where vacancies 
existed and where Ms Wetton’s skill set may have enabled her to work with the least discomfort and transition difficulties.  
Ms D’Silva concluded that work in the catering department presented a high risk to Ms Wetton as catering officers were 
required to work on wet floors, they needed to load and unload dishes and push heavy trolleys and a lot of bending was 
required.  Given Ms Wetton’s medical issues as well as the risk of exacerbation or re-injury of her medical issues Ms D’Silva 
formed the view that it was not appropriate for Ms Wetton to return to work to a position in the catering department.  
Ms D’Silva also consulted a manager in the medical records department at Graylands Hospital and concluded that positions in 
this department required regular heavy lifting of files, squatting and bending to pick up files and moving heavy storage 
cabinets.  Given Ms Wetton’s injuries and the risk of exacerbation or re-injury Ms D’Silva formed the view that it was not 
appropriate for Ms Wetton to return to work in a position in the medical records department at that stage. 

89 Ms D’Silva stated that Dr Sim’s report dated 25 January 2010 confirmed that Ms Wetton could not return to the full duties of a 
PSA or the revised duties designed for her following her return to work after the exacerbation of her work related injury on 
24 December 2007.  A further medical report prepared by Dr Sim on 25 January 2010 contained restrictions applying to 
Ms Wetton’s work capacity and she deemed Ms Wetton to be unsuitable to work in a number of positions identified by Dr Sim 
due to her physical restrictions and the high risk of re-injury.  Dr Sim also outlined a series of restrictions which needed to be 
imposed if Ms Wetton was to return to PSA activities at Selby Lodge and Ms D’Silva and Mr Zalewski explored whether these 
restrictions could be practically implemented given the duties required of a PSA at Selby Lodge Day Centre.  Ms D’Silva 
stated that it was not possible to accommodate these restrictions on Ms Wetton given the impact on the standard of patient 
service required, the impact on other staff members and the risk of re-injury to Ms Wetton.  In particular Mr Zalewski and 
Ms D’Silva were concerned that because Ms Wetton was restricted from doing a significant number of PSA duties it would 
have been necessary to place an additional burden on other employees as Ms Wetton’s restrictions would mean that a number 
of the more physically demanding duties of the position would need to be performed by other employees, imposing a greater 
physical burden on other employees and placing them at risk of sustaining an injury. 

90 At a meeting held on 16 February 2010 with Ms Wetton, Mr Zalewski and Ms D’Silva advised Ms Wetton of the respondent’s 
intention to terminate her based on her inability to complete the inherent tasks of her substantive position given the status of 
Ms Wetton’s health and the inability to find suitable, safe employment for her. 

91 On 25 February 2010 Mr Zalewski invited Ms Wetton to provide additional information before a final decision was made to 
terminate her employment and on 16 April 2010 Ms Palmer responded to Mr Zalewski and provided a copy of a report 
prepared by Dr Ng. 

92 After a conference was held in the Commission in relation to this matter on 18 May 2010 Ms D’Silva conducted a further 
search of alternative employment options for Ms Wetton across NMAHS and Ms D’Silva stated that the scope of this search 
exceeded that of the 2009 search both in terms of locations and types of positions.  Ms D’Silva stated that Ms Wetton was also 
referred to Dr Lee who completed a report on her fitness on 10 June 2010.  Ms D’Silva stated that this report was used to 
ascertain Ms Wetton’s suitability for the positions she reviewed.  Ms D’Silva stated that she also took into account the medical 
reports provided by Dr Ng and Dr Sim. 

93 Ms D’Silva stated that the medical reports identified the following restrictions with respect to Ms Wetton’s work capacity: 
• no squatting, crouching, kneeling and repetitive bending; 
• no lifting more than 10 kilograms; 
• inability to sit for long periods; 
• no twisting or rotation of back; 
• no repetitive mopping or repetitive lifting of loads greater than 8 kilograms; 
• no pushing of linen trolleys or food trolleys greater than 20 kilograms; 
• no prolonged sitting, standing or walking; 
• no entry to slippery surfaces; and 
• no bed making, unloading dishwashers, filling pantry cupboards or cleaning bathrooms. 

94 Ms D’Silva considered Ms Wetton’s suitability for the position of a PSA in the general ward and she considered the specific 
duties of a PSA at Selby Lodge Day Centre both before and after the restructure and refurbishment of Selby Lodge in 2010.  
Taking into account the restrictions recommended by doctors and Ms Wetton’s employment history Ms D’Silva then searched 
for and selected suitable positions based on comparable skill sets and job availability. 

95 Ms D’Silva identified the following alternative positions during the course of her search: 
• Catering Officer, Department of Health, Level 1/2, the union’s industrial agreement; 
• Catering Officer, day/evening shift, Sir Charles Gairdner Hospital, Level 1/2 the union’s industrial agreement; 
• Medical Records Clerk, Sir Charles Gairdner Hospital, Level 1/2 the Health Services Union of Western Australia 

(Union of Workers) (“HSU”) industrial agreement; 
• Linen Room Assistant, Sir Charles Gairdner Hospital, Level 1/2 the union’s industrial agreement; 
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• Mail Room and Reprographics Officer, Department of Health, Level 1/2 the union’s industrial agreement; 
• Stores Officer, Department of Health, Level 5 the union’s industrial agreement; and 
• Ward Clerk, Sir Charles Gairdner Hospital, Level 2 HSU industrial agreement. 

Ms D’Silva stated that she explored the suitability of these positions for Ms Wetton in the light of all of the available medical 
reports.  Ms D’Silva also visited relevant work areas at Sir Charles Gairdner Hospital and Graylands Hospital to view the 
working environment and to observe the physical requirements of each of the alternative positions, with the exception of the 
storeperson position at Sir Charles Gairdner Hospital.  Ms D’Silva also spoke to relevant managers and supervisors for each of 
the positions to ascertain the detailed requirements of the positions and she spoke to the following managers at Royal Perth 
Hospital, Sir Charles Gairdner Hospital, Graylands Hospital and Osborne Park Hospital: 

• Information Management/Freedom of Information Coordinator, Dorothy McCorkerdale; 
• Private Patient Liaison Officer, Vicky Cox; 
• Ward Clerk Coordinator, Ellen Collins; 
• Medical Records Manager, Marian Hall; 
• Records Department Manager, Joanna Griggs; and 
• Catering Manager at Sir Charles Gairdner Hospital, Sharon Pratt and Graylands Hospital, Gregory Potts. 

96 Ms D’Silva used task lists for the catering officer positions to assess Ms Wetton’s suitability for these positions and she visited 
the catering department at Sir Charles Gairdner Hospital and discussed the physical requirements of the position of catering 
officer with the Catering Manager, Ms Pratt.  Ms D’Silva ascertained that the position required employees to push and pull 
heavy meal trolleys weighing in excess of 20 kilograms when full and also involved prolonged standing and walking.  Catering 
officers are also required to collect and handle heavy meal trays, wash cups and saucers and clean and fill pantries.  Given 
Ms Wetton’s restrictions Ms D’Silva considered Ms Wetton to be unsuitable for the position of catering officer. 

97 In order to assess whether Ms Wetton would be suitable for the position of medical records clerk at Sir Charles Gairdner 
Hospital Ms D’Silva visited the records facility at Sir Charles Gairdner Hospital and spoke to the manager of the area and to 
employees currently working in this position.  Ms D’Silva stated that medical records clerks are required to perform repetitive 
lifting, collect files, move and push compactor filing systems which require significant physical exertion to move and she 
stated that every time a file is requested it is more than likely the compactor filing system will have to be moved and these files 
range in size and weight from small and light to very large approximately 2 kilograms and multiple volumes.  Based on her 
observations and the explanations provided by staff and managers, Ms D’Silva considered the position of medical records clerk 
to be unsuitable for Ms Wetton given her physical restrictions. 

98 Ms D’Silva visited the linen room at Sir Charles Gairdner Hospital to observe the physical requirements of the position of 
Linen Room Assistant and she spoke to the manager and linen room assistants.  This position requires the operation of various 
heavy machinery such as industrial washing machines and dryers, pushing of full linen trolleys heavier than 20 kilograms and 
constant movement and prolonged standing.  Approximately 70 percent of the time is spent collecting linen from all around the 
hospital wards to deliver to the linen rooms and other duties include folding linen and taking it back to the wards.  Given these 
physical requirements Ms D’Silva considered the position to be unsuitable for Ms Wetton. 

99 Ms D’Silva reviewed the JDF for the position of Mail Courier and Sorter in Reprographics Services and she visited the 
reprographics section and used the mail trolleys to ascertain their weight when full and she spoke to the manager and mail 
couriers and sorters.  Ms D’Silva observed that this position requires the pushing of full mail trolleys heavier than 20 
kilograms, prolonged standing in order to sort mail and place it in pigeonholes, walking and lifting files and documents.  Mail 
trolleys are also pushed all over the hospital several times a day and approximately 90 percent of the job is performed standing 
up, including the sorting of the mail.  Additionally, packages in the trolleys may be single envelopes or large files.  Ms D’Silva 
decided that this position was also unsuitable for Ms Wetton. 

100 Ms D’Silva stated that Storepersons are required to undertake stock audit and replenishment which involves repetitive bending.  
Stock delivery also involves pushing of heavy trolleys and prolonged standing and walking.  Ms D’Silva concluded that this 
position was unsuitable for Ms Wetton, 

101 Ms D’Silva stated that whilst the requirements of the position of Ward Clerk were not necessarily inconsistent with the work 
restrictions identified by Dr Sim, Dr Ng and Dr Lee, the essential requirements for the position include demonstrated clerical 
and reception experience and basic keyboard skills.  Desirable requirements include knowledge of the computerised patient 
care system, previous experience in a health information management environment, and understanding computerised 
appointment scheduling.  Ms D’Silva discussed the position with the relevant managers and decided that this position was 
unsuitable for Ms Wetton given her lack of experience in such a position and the duties required of this position. 

102 Ms D’Silva stated that Ms Wetton was unsuitable for a clerical position because these positions required bending and sitting 
and she also did not have the qualifications and word processing and administrative skills to undertake this role.  Ms D’Silva 
stated that when searching for suitable positions for Ms Wetton she looked at Level 1 and 2 positions under the HSU industrial 
agreement. 

103 Under cross-examination Ms D’Silva stated that she took into account that Ms Wetton had expressed interest in working with 
computers but Ms D’Silva maintained that Ms Wetton could not undertake a clerical position as she had not previously worked 
in this role.  Ms D’Silva stated that she did not ask Ms Wetton for a copy of her qualifications because Ms Wetton gave her 
details about her qualifications at the meeting held on 30 November 2009 and she referred to information on Ms Wetton’s file.  
Ms D’Silva stated that even though Dr Lee recommended looking for a clerical position for Ms Wetton she deemed this 
position to be unsuitable for her due to Ms Wetton’s restrictions.  Clerical positions would also involve a change in 
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employment status which would be required to be taken into account and Ms D’Silva also considered putting Ms Wetton on 
light duties however this was not possible due to the disruption to other staff. 

104 Ms D’Silva stated that at a meeting she attended with Ms Wetton in February 2010 Ms Wetton was told that there were no 
modified duties she could undertake as her injury was not work related. 

105 Ms D’Silva stated that she made a comprehensive search for alternative positions for Ms Wetton across all areas of the 
respondent’s operations and she spoke to persons at a range of hospitals.  Ms D’Silva stated that she did not keep notes of these 
discussions however she maintained that she contacted a range of people over and above those mentioned in her witness 
statement.  Additionally, Ms D’Silva reviewed the JobsWA website for positions for Ms Wetton and she maintained that she 
spent a lot of time looking for alternative positions. 

106 Ms D’Silva is aware that the respondent has an obligation to cater for mature age workers and she is also aware of the need for 
the respondent to accommodate employees with disabilities.  Ms D’Silva maintained that even though the Retirement on the 
Grounds of Ill Health Guidelines was a guideline and was not binding on the respondent she maintained that these guidelines 
were taken into account in relation to Ms Wetton. 

107 Under re-examination Ms D’Silva stated that even though there was a distinction between dealing with an employee with a 
work related injury and one who was not injured at work in Ms Wetton’s case she was not treated any differently. 
Applicant’s submissions 

108 The applicant maintains that it is reasonable and fair for the respondent to provide ongoing employment for Ms Wetton in a 
modified PSA position and the applicant argues that Ms Wetton should be able to return to work as a PSA to undertake her 
normal position in line with the restrictions confirmed by the medical practitioners who have reviewed her.  The applicant also 
argues that in doing so a new position is not being created for Ms Wetton.  The applicant does not challenge the medical 
restrictions detailed by Dr Lee about the work Ms Wetton can perform and the applicant argues that this confirms that 
Ms Wetton is fit to undertake some PSA duties.  The applicant also maintains that it is appropriate for the respondent to 
accommodate Ms Wetton’s request to work part-time. 

109 The applicant maintains that there is no evidence that Ms Wetton cannot complete the inherent requirements of a PSA working 
in the Day Centre and she can undertake many of the required roles.  It is therefore reasonable for the respondent to 
accommodate her to undertake this role.  Furthermore, the respondent has previously allowed Ms Wetton to undertake 
modified duties in the Day Centre.  The applicant argues that whilst specialists have imposed some restrictions on Ms Wetton’s 
capacity these are not such that the performance of her contractual obligations would be radically different from her original 
duties. The duties are within the range of duties of her substantive position and the modifications to that position required are 
reasonable and not overly burdensome having regard to all of the circumstances.  Furthermore, Ms Wetton is fit to perform a 
range of duties of her existing position and she is willing and able to return to work.  The respondent has unfilled vacancies at 
Graylands Hospital in the domestic services area and the applicant argues that it is reasonable to employ Ms Wetton as a PSA 
despite the respondent’s claim that to accommodate Ms Wetton’s restrictions would adversely impact on other workers on the 
basis PSA duties are disbursed regularly across employees and shifts and Mr Zalewski is skilled in managing a range of 
rostering requirements.  Ms Wetton could therefore be employed on a supernumerary basis.  The applicant argues that the risk 
of re-injury for Ms Wetton is low given the medical evidence indicates there is work Ms Wetton can undertake safely and if 
the respondent abides by the recommendations made by the medical experts the risk of re-injury is mitigated.  Even though 
Ms Wetton has a permanent partial incapacity the applicant maintains that she can fulfil the inherent requirements of her PSA 
role and the applicant argues that Ms Wetton’s restrictions can be reasonably and practically accommodated given its not 
uncommon for managers to liaise with medical experts and design a position that meets the requirements of an employee.  
Given Ms Wetton’s length of service and as the respondent is a large public sector employer this should be done. 

110 The applicant argues in the alternative that as Ms Wetton is willing and able to work in other roles at other locations she should 
be redeployed into a different position such as a receptionist position or a clerical position which it maintains was not fully 
explored by the respondent and the applicant submits that Ms Wetton be given relevant training to undertake such a role. 

111 Ms Wetton has recently expanded her range of skills and this demonstrates that she is capable of learning new skills and she 
has a wealth of experience in hospital support services which gives her a high degree of employer specific knowledge. 
Additionally, the value of this knowledge held by mature age workers is acknowledged by the Western Australian public 
sector.  Ms Wetton has also had a long term permanent relationship with the respondent and the respondent should factor in 
changes which occur from time to time with respect to their expectations of older employees.  Ms Wetton has also worked with 
the respondent for 39 years in the same area and her age and lack of experience with other employers makes it difficult for her 
to take on alternative employment if she was terminated.  The applicant rejects the respondent’s claim that it has reviewed a 
range of alternative positions for Ms Wetton and argues that the review it undertook was inadequate.  The applicant also argues 
that the respondent has not offered to retrain Ms Wetton despite raising Ms Wetton’s ability to perform the role of a clerical 
position. 

112 The applicant argues that Ms Wetton should have an ongoing expectation of work with the respondent notwithstanding that she 
has a partial and permanent disability and the applicant argues that it is unreasonable for the respondent not to provide 
Ms Wetton with modified duties on a part-time basis as she has a permanent disability as contemplated by s 84AA of the 
Workers’ Compensation and Injury Management Act 1981.  The applicant argues that Ms Wetton’s workers’ compensation 
claim was settled on the basis that she has an ongoing permanent disability and the respondent therefore has an ongoing 
obligation to Ms Wetton and given Ms Wetton’s disability she should be accommodated in line with legislative requirements 
and the respondent should not discriminate against Ms Wetton because of her disability.  The respondent values mature age 
employees and has policies with respect to this and these policies should apply equally to ‘blue collar’ workers as well as 
‘white collar’ and management employees.  The applicant argues that the Public Sector Standard on Termination and the 
Retirement on the Grounds of Ill Health guidelines are useful guidelines for setting a standard when dealing with an employee 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 389 
 

whom the respondent is considering terminating due to ill health such as Ms Wetton’s situation and these guidelines should be 
applied to Ms Wetton.  The applicant also relies on s 6(af) of the Act and argues that it is in the public interest for the 
respondent to accommodate Ms Wetton even if it is at a small cost as it has a social obligation to do so. 

113 The applicant argues that in all of the circumstances it is reasonable and fair to order that the respondent accommodate 
Ms Wetton in a modified part-time position. 
Respondent’s submissions 

114 The respondent maintains that Ms Wetton’s physical incapacity arising from a non-work related injury has significantly 
contributed to Ms Wetton not being able to undertake the inherent requirements of her duties as a PSA.  As it is impracticable 
for the respondent to accommodate Ms Wetton’s restrictions and as all reasonable steps have been undertaken by the 
respondent to search for alternative positions for which she is suitably qualified and experienced it is unreasonable to issue the 
orders being sought by the applicant and the application should be dismissed. 

115 The respondent submits that the issues to be determined are: 

• the extent and nature of Ms Wetton’s physical incapacity; 

• the inherent requirements of Ms Wetton’s position as a PSA; 

• the restrictions on Ms Wetton’s work capacity being reasonably and practically accommodated if Ms Wetton returns 
to work and whether or not she will be able to contribute in a meaningful way given the inherent requirements of her 
position; and 

• are there any suitable alternative positions for Ms Wetton given the restrictions on her physical capacity, her skills, 
qualifications and experience. 

116 The respondent maintains that very significant restrictions will have to be imposed on Ms Wetton if she returns to work as a 
PSA.  Although there may be isolated light duties within the role of a PSA that Ms Wetton could perform, Ms Wetton is unable 
to perform the inherent requirements of her position and the respondent maintains that given Ms Wetton’s physical limitations 
there are no alternative positions in the domestic services field which are suitable for her to undertake. 

117 The respondent argues that it has made every reasonable effort to provide Ms Wetton with suitable ongoing work however, the 
respondent has to have regard to the risks posed to Ms Wetton, to other employees and to the Mental Health Service if 
Ms Wetton returns to work.  The respondent submits that a re-injury would undermine progress towards rehabilitation that 
Ms Wetton has made over the past two years, but also expose the respondent to potential common law and statutory liability 
for workers’ compensation if a re-injury was to occur. 

118 The respondent argues that it is unreasonable to appoint Ms Wetton on light duties and this will not be a temporary 
requirement to allow a staged rehabilitation programme to take place as the restrictions on Ms Wetton’s work capacity are 
permanent.  It would also be unreasonable to require the respondent to manufacture a suitable position for Ms Wetton that 
accommodates her skills, experience and physical restrictions. 

119 The respondent argues that the restrictions on the duties that Ms Wetton can undertake have led to a fundamental change in the 
employment relationship between Ms Wetton and the respondent and it is therefore valid to terminate Ms Wetton on the basis 
that Ms Wetton is unable to undertake the inherent requirements of the PSA position.  The respondent maintains that the 
medical evidence about the restrictions applying to Ms Wetton’s capacity to work is not in dispute.  The respondent claims that 
a PSA position is available at the Day Centre for Ms Wetton if she was able to undertake the duties required of this position 
however Dr Lee has confirmed that Ms Wetton is unable to undertake a number of the required duties.  The respondent was 
able to accommodate restrictions for Ms Wetton prior to her ankle operation but she now cannot return to work in the Day 
Centre because it would be unsafe for her and the respondent to do so.  The respondent relies on Dr Lee’s assessment in 
forming this view and the reports of Dr Hammersley and Dr Sim dated 20 October 2009 and 16 November 2009 respectively.  
Even though Dr Sim certified Ms Wetton to be fit for restricted duties it was impracticable for her to work as a PSA with these 
restrictions given the duties required of a PSA and Dr Lee’s evidence with respect to this issue should be preferred as her 
evidence is more comprehensive.  Changes have been made to some of the duties required of a PSA at the Day Centre since 
the storm in March 2010 and if Ms Wetton was returned to work in this position undertaking light duties the respondent would 
effectively be required to make a new position for her.  Whilst light duties may be accommodated for a time where a return to 
work programme is in place in Ms Wetton’s case her work restrictions are permanent.  The respondent agrees that it has 
obligations in relation to employees with a disability however employees must still be able to undertake the inherent 
requirements of their position. 

120 The respondent argues that if the inherent requirements of a position cannot be fulfilled by an employee this will be a valid 
reason for an employee’s termination (see J Boag and Son Brewing Pty Ltd v Allan John Button [2010] FWAFB 4022 at [22] 
and [24]; X v The Commonwealth of Australia and Another (1999) 200 CLR 177 at [102] per Gummow and Hayne JJ; Qantas 
Airways Limited v Christie (1998) 193 CLR 280 at 295 per Gaudron J; 308 - 309 per McHugh J). 

121 The respondent maintains that Ms Wetton has long term health issues and there is no prospect of her being able to be 
rehabilitated to undertake the full range of duties of a PSA within a reasonable timeframe as her work restrictions are 
permanent and the only duties Ms Wetton can undertake are those which are peripheral to her main duties.  Even though the 
respondent has an obligation to review alternative positions for a long standing employee, as is the case with Ms Wetton, this 
obligation does not extend to creating a non productive position.  The respondent maintains that it undertook a meaningful 
review of options available for Ms Wetton however as she has degenerative osteoarthritis in her back, knees and ankles she 
could not be accommodated by the respondent.  Furthermore, if Ms Wetton returned to work with the respondent her health 
would be at risk as well as that of other employees who would be undertaking additional work. 
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122 The respondent argues that it is unreasonable and unfair to require it to continue employing Ms Wetton given her incapacities 
and because there is no suitable alternative position available for Ms Wetton as a PSA or across the respondent’s operations 
given her qualifications, experience and restrictions.  The position of Ward Clerk/Clerical Officer is unsuitable for Ms Wetton 
given the clerical and reception skills required as well as the required computer knowledge which Ms Wetton does not have.  
The respondent also submits that the applicant has not brought any evidence of particular alternative positions that might be 
suitable for Ms Wetton and the Commission cannot speculate about whether there is any position out there which is suitable 
for Ms Wetton and it is necessary to act on the basis of the evidence.  The respondent relies on Keith Ross Gentry v Coles Myer 
Logistics Pty Ltd (2001) 81 WAIG 2580 at 2583 as authority of the limits on an employer in accommodating an employee’s 
incapacity through finding an alternative position and the respondent relies on The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v Hamersley Iron Pty Limited (1994) 74 WAIG 673 at 674 and Shook v London Borough 
of Ealing [1986] IRLR 46 at 52 as authority in relation to considering the dismissal of an employee on the grounds of physical 
incapacity. 

123 The respondent maintains that the Retirement on the Grounds of Ill Health guidelines apply to public servants and Ms Wetton 
is not employed as a public servant under Part 3 of the Public Sector Management Act 1994.  However, they do indicate what 
is appropriate conduct in the circumstances but if they have not been followed this does not mean there has been any unfairness 
to Ms Wetton.  The respondent submits that if the applicant is relying on the Public Sector Standard on Termination the 
Commission lacks jurisdiction to deal with any breach of this standard given the terms of s 23(2a) of the Act.  The respondent 
also argues that if the applicant is relying on s 772 of the Fair Work Act 2009 which deals with employment not being 
terminated on certain grounds this does not apply to Ms Wetton nor can the Commission enforce provisions of this act. 
Findings and conclusions 
Credibility 

124 I listened carefully to the evidence given by each witness and closely observed them.  It is my view that each witness gave 
their evidence honestly and to the best of their recollection so I therefore accept the evidence they gave. 

125 The respondent has foreshadowed that it intends to terminate Ms Wetton on the basis that she cannot complete the full range of 
duties of a PSA or the reduced duties expected of a PSA in the Day Centre at Selby Lodge.  The respondent also argues that if 
Ms Wetton returned to work as a PSA the duties she is capable of undertaking are so limited that PSAs working with 
Ms Wetton will be required to undertake additional heavy duties and as a result their health and safety will be negatively 
impacted and the respondent also has a concern that given her numerous physical problems Ms Wetton may sustain further 
injuries if she returns to work to undertake PSA duties.  The respondent maintains that it has made every effort to find 
alternative employment for Ms Wetton but it has been unsuccessful in doing so and in any event the respondent is not obliged 
to create a position for Ms Wetton. 

126 The applicant maintains that Ms Wetton should continue her employment with the respondent as a part-time employee 
undertaking modified PSA duties and the applicant argues that as Ms Wetton cannot undertake the full range of duties of a 
PSA because of a disability the respondent therefore has an obligation to continue to employ her.  Furthermore, this disability 
is due in part to an injury sustained by Ms Wetton arising out of a work related incident.  The applicant also claims that 
Ms Wetton should continue her employment with the respondent given her age and lengthy good service spanning almost four 
decades.  In the alternative the applicant seeks an order that the respondent place Ms Wetton in a part-time role commensurate 
with her capacities and skills even if she is required to undergo training to fulfil this role. 

127 It is not in dispute and I find that Ms Wetton is 63 years old and she has worked for the respondent in the area of patient 
services for approximately 39 years.  It was also not in dispute and I find that whilst at work in December 2007 Ms Wetton 
exacerbated a pre-existing work related back injury which she sustained in December 2004.  I find that after sustaining this 
injury Ms Wetton was placed on a return to work rehabilitation programme undertaking modified PSA duties in the Day 
Centre at Selby Lodge and I find that in order to assist Ms Wetton to safely undertake her duties at the Day Centre 
Mr Zalewski ensured that Ms Wetton was given assistance to undertake the heavier duties expected of a PSA working at the 
Day Centre.  I find that after Ms Wetton underwent surgery on both ankles due to osteoarthritis in July 2008 she did not return 
to work at the Day Centre because of a range of medical issues arising from this surgery. 

128 It was not in dispute and I find that Ms Wetton settled a workers’ compensation claim she had against the respondent in 
relation to her back injury in December 2009 and as part of this settlement there was no requirement that Ms Wetton cease 
employment with the respondent. 

129 I find that in late 2009 the respondent sought to clarify Ms Wetton’s physical limitations with respect to her undertaking PSA 
duties so it arranged for Ms Wetton’s capacity to undertake PSA duties to be assessed by two of its vocational specialists, 
Dr Sim and later Dr Lee.  Ms Wetton’s treating rheumatologist Dr Ng also carried out an assessment of Ms Wetton’s capacity 
to undertake PSA duties.  There was no dispute and I find that the three medical practitioners who assessed Ms Wetton 
recommended that restrictions be placed on a number of PSA duties Ms Wetton would be required to perform as a result of her 
physical limitations due to a range of medical problems including osteoarthritis and issues arising out of Ms Wetton’s back 
injury which she sustained at work.  As Dr Lee carried out a very comprehensive review of Ms Wetton and when taking into 
account the further evidence she gave about her assessment of Ms Wetton’s physical limitations at the hearing, which I accept, 
I find that the restrictions Dr Lee identified with respect to the duties Ms Wetton is capable of carrying out as a PSA, both in 
the Day Centre and on a general ward, means that Ms Wetton is unable to perform a significant number of the duties required 
of a PSA.  I also find that these restrictions preclude Ms Wetton from completing many of the tasks which she completed as a 
PSA in the Day Centre which she was able to undertake after re-injuring her back in 2007 and prior to having ankle surgery in 
July 2008.  I accept Dr Lee’s evidence and I find that the extensive range of restrictions on the PSA duties Ms Wetton is able 
to perform that she has identified will apply to Ms Wetton on an ongoing basis and I find that due to Ms Wetton’s current state 
of health in general it would be difficult and undesirable for Ms Wetton to undertake the role of a PSA without the possibility 
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of exacerbating her pre-existing injuries.  I also find that if Ms Wetton was to undertake restricted PSA duties this may put at 
risk other PSA employees who would be required to complete the PSA duties unable to be undertaken by Ms Wetton.  In the 
circumstances I find that it is inappropriate that Ms Wetton return to her former position as a PSA on either a full-time or part-
time basis undertaking restricted duties in line with her physical limitations. 

130 Even though I am of the view that it is inappropriate for Ms Wetton to return to work as a PSA I find that in all of the 
circumstances of this case that Ms Wetton should continue her employment with the respondent in an alternative, part-time 
position undertaking modified duties if appropriate and I find that Ms Wetton should be given training, if required, to make the 
transition to work in such an alternative part-time blue or white collar position. 

131 I find that the respondent has an obligation to Ms Wetton to continue to employ her notwithstanding her physical limitations 
for a number of reasons.  Ms Wetton is unable to undertake a number of duties required of a PSA due to a back injury which 
was work related and Ms Wetton is a mature aged employee whose employment with the respondent in the area of support 
services spans approximately four decades which is an exceptionally lengthy period and no evidence was given during the 
hearing that Ms Wetton has given anything but good and loyal service to the respondent throughout this period.  I also note that 
since Ms Wetton underwent ankle surgery in 2008 she has taken the initiative to expand her skills including undertaking 
computing courses and she has demonstrated that she is keen to learn.  Whilst I accept that the respondent has already gone to 
some lengths to seek out alternative employment for Ms Wetton and it found that a number of the positions it considered were 
unsuitable for Ms Wetton given her physical limitations, I find that this was done on the basis that Ms Wetton should not be 
given any assistance, training or support in order for her to undertake an alternative role or that modifications be made to an 
alternative role in order to accommodate Ms Wetton’s physical limitations. 

132 I am of the view that my conclusion that the respondent provide Ms Wetton with ongoing part-time employment in a modified 
position if necessary and with any required training taking into account her physical limitations is consistent with equity, good 
conscience and the substantial merits of this case which the Commission is required to apply by reason of s 26(1)(a) of the Act.  
I have also made this decision in accordance with s 6(af) of the Act which reads as follows: 

“6. Objects  
The principal objects of this Act are —  
… 
(af) to facilitate the efficient organisation and performance of work according to the needs of an industry 

and enterprises within it, balanced with fairness to the employees in the industry and enterprises;” 
133 I will therefore order that Ms Wetton continue her employment with the respondent and that the respondent redeploy her into a 

non PSA position on a part-time basis.  I will give the parties three weeks from the date of these reasons for decision to agree 
on a training and/or redeployment programme for Ms Wetton so that she can recommence her employment with the respondent 
on a part-time basis as soon as possible.  I will also order that the payment of Ms Wetton’s wages recommence at the part-time 
hours sought by Ms Wetton three weeks from these reasons for decision issuing. 

134 A minute of proposed order will now issue. 
 

 

2011 WAIRC 00181 
DISPUTE RE STATUS OF EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF 
THE HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICE BOARD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 4 MARCH 2011 
FILE NO/S CR 21 OF 2010 
CITATION NO. 2011 WAIRC 00181 
 

Result Upheld and Order issued 
Representation 
Applicant Ms E Palmer 
Respondent Mr J Misso (of Counsel) 
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Order 
HAVING HEARD Ms E Palmer on behalf of the applicant and Mr J Misso of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1. THAT the name of the respondent be deleted and that the Minister for Health in his incorporated capacity under 
section 7 of the Hospitals and Health Services Act 1927 (WA) as the hospitals formerly comprised in the 
Metropolitan Health Service Board be substituted in lieu thereof. 

2. THAT the respondent continue to employ Susan Wetton. 
3. THAT the respondent redeploy Susan Wetton into a non PSA position on a part-time basis by no later than 

22 March 2011 and that from this date she be paid the wages due to this position at the pro-rata rate of the hours 
to be worked by Susan Wetton in this position 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00186 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
SANTI PANJAROEN 
TRADING AS THE NAKED CHERRY 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S CR 47 OF 2010 
CITATION NO. 2011 WAIRC 00186 
 

Result Order issued 
Representation 
Applicant Mr M Aulfrey 
Respondent Mr D Jones (as agent) 
 

Order 
WHEREAS this is an application pursuant to section 44 of the Industrial Relations Act 1979; 
AND WHEREAS this matter was listed for hearing on 1 December 2010; 
AND WHEREAS prior to the hearing, with the consent of the parties, the matter was adjourned into conference; 
AND WHEREAS at the conference an in-principle agreement was reached between the parties; 
AND WHEREAS the applicant filed a notice of discontinuance on 16 February 2011; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders: 

That application CR 47 of 2010 is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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2011 WAIRC 00106 
DISPUTE RE TERMINATION OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
THE SHIRE OF BROOME 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 10 FEBRUARY 2011 
FILE NO/S CR 41 OF 2009 
CITATION NO. 2011 WAIRC 00106 
 

Result Discontinued 
Representation 
Applicant Mr M Aulfrey (of counsel) 
Respondent Mr S White (as agent) 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 9, 10 and 11 February 2010; and 
WHEREAS on 11 January 2010 the Commission convened a conference to deal with an issue raised by the respondent about 
whether the union’s member the subject of the application was eligible to be a member of the applicant; and 
WHEREAS following the conference an application was lodged in the Commission by the applicant’s member pursuant to 
s 29(1)(b)(i) of the Act and the matters the subject of dispute in this application were progressed via application U 8 of 2010; and 
FURTHER the hearing was vacated; and 
WHEREAS the Commission contacted the applicant on a number of occasions about lodging a Notice of Withdrawal or 
Discontinuance; and 
WHEREAS on 26 October 2010 the applicant lodged a Notice of Withdrawal or Discontinuance in respect of the application; and 
WHEREAS the respondent consents to the matter being discontinued; 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 
Industrial Union of 
Workers Perth 

The Minister for 
Health in his 
incorporated 
capacity under s 7 
of the Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formally 
comprised in the 
Metropolitan Health 
Services Board   

Harrison C C 3/2011 19/01/2011 
 

Dispute re alleged 
misconduct of union 
member 

Concluded 
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Parties Commissioner Conference 
Number 

Dates Matter Result 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
employer 

Scott A/SC PSAC 
27/2010 

30/08/2010 
 

Dispute re payment 
of back pay and 
recognition as 
permanent employee 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

Managing Director, 
Polytechnic West 

Scott A/SC PSAC 
29/2010 

7/09/2010 
 

Dispute re discipline 
and performance 
management of 
union member 

Discontinued 

The Civil Service 
Association of 
Western Australia 
Incorporated 

The Commissioner 
of Police, WA 
Police 

Scott A/SC PSAC 
10/2010 

26/05/2010 
 

Dispute re 
employment status 
of union member 

Discontinued 

The Liquor, 
Hospitality and 
Miscellaneous 
Union, Western 
Australian Branch 

The Shire of 
Broome 

Harrison C C 41/2009 10/12/2009 
 

Dispute re 
termination of union 
member 

Referred 

 
 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00132 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO. B 54 OF 2010 
CITATION NO. 2011 WAIRC 00132 
 

Result Direction issued 
 

Direction 
HAVING heard Mr P Mullally as agent on behalf of the applicant and Ms M Foley of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby directs that: 

1. On or before 4.00 pm on Friday the 4th day of March 2011, the applicant shall file (and serve on the 
respondent): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the applicant intends to rely on in support of the application. 

2. On or before 4.00 pm on Monday the 28th day of March 2011, the respondent shall file (and serve on the 
applicant): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the respondent intends to rely on in opposition to the application. 
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3. If required, on or before 4.00 pm on Monday the 4th day of April 2011, the applicant shall file (and serve on the 
respondent) any further submissions in response to the respondent's Outline of Submissions. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 

 
 

2011 WAIRC 00176 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTOS TRIANTOPOULOS 
APPLICANT 

-v- 
SHELL COMPANY OF AUSTRALIA LTD 

RESPONDENT 
CORAM ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO. B 54 OF 2010 
CITATION NO. 2011 WAIRC 00176 
 

Result Direction amended 
 

Direction 
WHEREAS on Thursday the 17th day of February 2011 the Commission issued directions for the filing and serving of documents in 
preparation for the hearing of this matter (the directions); and 
WHEREAS the parties have reached agreement that in light of the hearing dates being later than anticipated, the directions be 
amended, and have reached agreement as to the terms of those amended directions; and 
WHEREAS the Commission is of the opinion that it is appropriate to amend the directions; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
directs that: 

1. On or before 4.00 pm on Monday the 18th day of April 2011, the applicant shall file (and serve on the 
respondent): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the applicant intends to rely on in support of the application. 

2. On or before 4.00 pm on Monday the 16th day of May 2011, the respondent shall file (and serve on the 
applicant): 
(a) an outline of submissions; 
(b) any witness statements; and 
(c) any other documentary material, 
which the respondent intends to rely on in opposition to the application. 

3. If required, on or before 4.00 pm on Monday the 23rd day of May 2011, the applicant shall file (and serve on the 
respondent) any further submissions in response to the respondent's Outline of Submissions. 

(Sgd.)  P E SCOTT, 
[L.S.] Acting Senior Commissioner. 
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2011 WAIRC 00120 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KEN DAVIS 
APPLICANT 

-v- 
THE STATE SCHOOL TEACHERS' UNION OF W.A. 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2011 
FILE NO. B 195 OF 2010 
CITATION NO. 2011 WAIRC 00120 
 
Result Direction issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms K House of counsel 
 

Direction 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms K House of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 
(1) THAT each party shall give an informal discovery by serving its list of documents by 21 February 2011. 
(2) THAT inspection of documents shall be completed by 28 February 2011. 
(3) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence 

in chief of the maker.  Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

(4) THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely by 
4 March 2011. 

(4) THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely by 
8 March 2011. 

(5) THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 
cross-examination no later than three days prior to the date of hearing. 

(6) THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which they 
intend to rely no later than three days prior to the date of hearing. 

(7) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

INDUSTRIAL AGREEMENTS—Notation of— 
Agreement 

Name/Number 
Date of 

Registration 
Parties Commissioner Result 

Combined Metal 
Industries and 
Transport 
Workers' Union 
Industrial 
Agreement 2010 
AG 2/2011 

(Not 
applicable) 

Combined Metal 
Industries, Transport 
Workers Union of 
Australia - Western 
Australian Branch 
(TWU) 

(Not applicable) Commissioner S 
M Mayman 

Order issued 

Department of 
Fisheries Agency 
Specific 
Agreement 2010 P 
1/2011 

(Not 
applicable) 

The Civil Service 
Association of 
Western Australia 
Incorporated and The 
Chief Executive 
Officer, Department 
of Fisheries 

(Not applicable) Commissioner S 
M Mayman 

Order issued 

Australian Labor 
Party (WA 
Branch) Enterprise 
Agreement 2010 
AG 23/2010 

(Not 
applicable) 

Western Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union of Employees 

Australian Labor 
Party, WA Branch 

Commissioner J L 
Harrison 

Agreement 
registered 
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Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Shire of 
Gnowangerup 
(Operational 
Works Crew) 
Enterprise 
Agreement 2011 
AG 26/2010 

(Not 
applicable) 

Western Australian 
Municipal Road 
Boards, Parks and 
Racecourse 
Employees Union of 
Workers, PERTH 

Shire of 
Gnowangerup 

Commissioner J L 
Harrison 

Agreement 
registered 

Autism 
Association of 
WA (Inc) LHMU 
Residential 
Support Workers 
Industrial 
Agreement 2010  
AG 1/2011 

(Not 
applicable) 

The Chief Executive 
Officer, Autism 
Association of 
Western Australia 
(Inc.); The Secretary, 
Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

N/A Commissioner J L 
Harrison 

Agreement 
registered 

Executive 
Transport Services 
Employees 
Agreement 2010 
AG 4/2011 

(Not 
applicable) 

The Director General 
of the Department of 
the Premier and 
Cabinet 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

Waikiki Private 
Hospital 
Registered Nurses 
Agreement 2010 
AG 36/2010 

(Not 
applicable) 

The Australian 
Nursing Federation, 
Industrial Union of 
Workers Perth 

Dr Anthony Robinson 
trading as Waikiki 
Private Hospital, 

Commissioner J L 
Harrison 

Agreement 
registered 

Building and 
Engineering 
Trades 
(Government) 
General 
Agreement 2010 
AG 3/2011 

(Not 
applicable) 

Chief Executive 
Officer Western 
Australian Meat 
Industry Authority 
and Others 

The Construction, 
Forestry, Mining and 
Energy Union of 
Workers and others 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

St Mary's 
Anglican Girl's 
School (Inc) 
Enterprise 
Bargaining 
Agreement 2011 
AG 35/2010 

11/02/2011 The Independent 
Education Union of 
Western Australia, 
Union of Employees; 
St Mary's Anglican 
Girls' School 

(Not applicable) Commissioner J L 
Harrison 

Agreement 
registered 

 
 

NOTICES—Appointments— 
2011 WAIRC 00183 

APPOINTMENT 
RAILWAYS CLASSIFICATION BOARD 

CHAIRMAN 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to 
section 80N(2)(a) of the Industrial Relations Act, 1979, hereby appoint Commissioner S J Kenner to be Chairman of 
the Railways Classification Board for a period of two years with effect from the 9th day of February, 2011. 
Dated the 8th day of February, 2011 

 
CHIEF COMMISSIONER A.R. BEECH 

 
 



398 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

2011 WAIRC 00184 
APPOINTMENT OF DESIGNATED DEPUTY REGISTRAR 
Pursuant to section 95 of the Industrial Relations Act the Designated Deputy Registrar is Deputy Registrar Sue Hutchinson from 
and including 14 February 2011, and until further notice. 

 
A R BEECH 
CHIEF COMMISSIONER 
14 February 2011 

 

PUBLIC SERVICE APPEAL BOARD— 

2011 WAIRC 00092 
APPEAL AGAINST THE DECISION MADE ON 4 OCTOBER 2010 TO TERMINATE CONTRACT OF 

EMPLOYMENT FOR BRADLEY RANN 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPELLANT 

-v- 
THE COMMISSIONER OF THE DEPARTMENT OF CORRECTIVE SERVICES 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 COMMISSIONER S J KENNER - CHAIRMAN 
 MR M CELENZA - BOARD MEMBER 
 MR G BROWN - BOARD MEMBER 
DATE TUESDAY, 8 FEBRUARY 2011 
FILE NO PSAB 20 OF 2010 
CITATION NO. 2011 WAIRC 00092 
 

Result Discontinued by leave 
Representation 
Applicant Ms D Larson 
Respondent Mr P Budd 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
 Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00127 
APPEAL AGAINST THE DECISION MADE ON 9 JULY 2009 RELATING TO TERMINATION OF EMPLOYMENT 

CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL JOHN MARSH 
APPELLANT 

-v- 
DIRECTOR GENERAL DEPARTMENT OF AGRICULTURE AND FOOD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS B CONWAY - BOARD MEMBER 
 MS F ROCHE - BOARD MEMBER 
HEARD MONDAY, 23 NOVEMBER 2009, THURSDAY 9 SEPTEMBER 2010, FRIDAY 22 OCTOBER 

2010, MONDAY 25 OCTOBER 2010  
DELIVERED THURSDAY 17 FEBRUARY 2011 
FILE NO. PSAB 9 OF 2009 
CITATION NO. 2011 WAIRC 00127 
 

CatchWords Public Service Appeal Board – Contract of employment – Term of employment – Whether notice of 
termination due in the circumstances – Compensation payment in lieu of notice – Right of return to 
public sector employment – Compensation for relinquishing right of return - Public Sector 
Commission – Departmental restructure – Minister’s loss of confidence – Voluntary severance – 
Senior executive officer  - Public service officer – Public Sector Management Act 1994 s 45(9), s 48, 
s 48(1), s 49, s 54, s 56(3), s 56(3)(a), s 58, s 58(3), s 59, Part 3 Division 2 – Public Sector 
Management (General) Regulations 1994 Reg 8 – Public Sector Management (Redeployment and 
Redundancy) Regulations 1994 

Result Appeal dismissed 
Representation  
Appellant Mr K Trainer as agent 
Respondent Mr R Andretich of counsel 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (the Board). The appellant, Mr Marsh, says 

that the events leading to his contract of employment coming to an end amount to a termination of that contract by the 
respondent.  He says that he did not receive the notice required by the Public Sector Management Act 1994 (the PSM Act) and 
accordingly he is entitled to payment equivalent to 12 weeks’ salary.   

2 The respondent says that there was no termination at his instigation and that the provisions of the PSM Act for payment in lieu 
of notice do not apply. 

3 The Board has heard evidence from Mr Marsh; David Philip Windsor, who in May 2009 was the Regional Manager for the 
South West Agricultural Region for the Department of Agriculture and Food (the Department); Ian Geoffrey Longson, who 
retired as Director General of the Department effective 9 July 2009; Malcolm Hayden Goff who became acting Director 
General from 2 June 2009 when Mr Longson went on leave prior to his retirement; and Dan Volaric, Deputy Commissioner, 
Agency Support of the Public Sector Commission.  

BACKGROUND 
4 Mr Marsh held the position of Executive Director, Business Services with the Department until his retirement, and he had been 

with the Department since August 1997.  He was a member of the Senior Executive Service (SES) and he had a contract with 
the Department for a period from 30 April 2009 to 9 August 2010.  In his contract, Mr Marsh retained a right to return to the 
public sector in accordance with s 58 of the PSM Act.  The contract was renewable subject to negotiation.  Mr Marsh’s 
substantive level in the public sector prior to his appointment to the SES was Level 8.  The position of Executive Director, 
Business Services was within the second level or tier of management within the Department, and was classified at Class 1. 

5 In early 2009, Mr Longson put forward to the Minister a proposed amended structure for the Department including new 
executive officer job descriptions  This included a proposal to amalgamate Business Services and Policy and Planning into one 
directorate and classify the position at Class 2.  The effect of this restructure would be that all current executive officer 
positions would be abolished. 
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6 Mr Longson thought Mr Marsh might apply for the new Class 2 position but he did not believe he was likely to be successful, 
however he did not say this to Mr Marsh.  Mr Longson said that in those circumstances, and if he had still been with the 
Department, he would have tried to relocate Mr Marsh within the Department or to another department at his Class 1 level.  He 
foresaw appropriate and suitable work for Mr Marsh within the Department.  However, these things were not discussed 
between them because of the turn of events. 

7 Mr Longson sought the assistance of the Public Sector Commissioner, Mr Mal Wauchope, in examining the management 
structure and arrangements of the Department to meet the objectives set by the recently appointed Minister for Agriculture and 
Food.  Mr Goff was appointed to assist in that exercise, reporting to Mr Longson, Mr Wauchope and the Minister.  Mr Goff 
presented a report and recommendations for a new structure in April 2009. 

8 In the first week of May 2009, the Minister advised Mr Longson that he did not wish Mr Longson to continue as Director 
General, and Mr Longson made arrangements to leave the position, commencing leave on 29 May 2009 and his termination 
date was 9 July 2009.  

9 On 27 May 2009 Mr Longson and the other managerial staff of the Department had a video conference.  Amongst other issues 
discussed, Mr Longson reported to the meeting that the Minister had expressed confidence in the third tier of the organisation.  
Mr Marsh says he drew the inference from this, combined with the Minister’s loss of confidence in Mr Longson, that the 
Minister had no confidence in the second tier of the organisation, that in which he and Mr Roger O’Dwyer were Executive 
Directors.  On the other hand, Mr Longson said that there was no such inference to be drawn, rather it was simply a direct 
statement of confidence in a particular level of the organisation.  He was going to be replaced and the next tier of the 
organisation was the subject of review to ensure compatibility with the Minister’s new direction and priorities.   

10 As a consequence of the review and the reallocation of responsibilities, the position held by Mr Marsh was ultimately to be 
abolished.  In the meantime, interim positions were to be created, advertised by way of expressions of interest and filled on an 
interim basis.  Expressions of interest were to close on 19 June 2009. 

11 Mr Marsh and Mr O’Dwyer were at that time the only two second tier managers, and they discussed the situation between 
themselves.  Mr Marsh says that this discussion was in the context of what he took to be the Minister’s lack of confidence in 
the second tier.  He and Mr O’Dwyer agreed that Mr Marsh would approach Mr Longson with a view to having their 
employment contracts terminated early.  This would be able to be done on the basis of the Targeted Voluntary Severance – 
Senior Executive Service arrangement then available as a means of reducing departmental costs and involved them 
relinquishing their rights to return and being compensated accordingly.  

12 Mr Marsh met with Mr Longson to discuss his and Mr O’Dwyer’s proposal.  Mr Marsh also drafted a letter for Mr Longson’s 
use to the Public Sector Commissioner putting the business case for Mr Marsh and Mr O’Dwyer to be offered voluntary 
severance.  Mr Longson agreed to the proposal and sent the letter which Mr Marsh had drafted with some slight amendment.  It 
was dated 28 May 2009 and headed “SENIOR EXECUTIVE SERVICE – SECTION 59 COMPENSATION”.  It noted, 
amongst other things that: 

“The Department of Agriculture and Food (DAFWA) is not only addressing the budgetary issues that arise from the 
efficiency dividend but also the Minister for Agriculture and Food, Hon Terry Redman, has initiated a process of long 
term change in strategic direction for DAFWA. 
As a consequence of this circumstance I request that the two remaining incumbent Executive Directors on the 
department’s management team be favourably considered for a Section 59/60 separation in order that the new Executive 
start with entirely new membership. 
The government will then have the opportunity, under the leadership of the interim Director General, Mr Malcolm Goff, 
to implement a major change of strategic direction for DAFWA” (Ex A3). 

13 Attached to the letter was a form headed “TARGETED VOLUNTARY SEPARATION – SENIOR EXECUTIVE SERVICE – 
NOTIFICATION OF INTEREST” which, in respect of Mr Marsh, noted: 

“1.  This form is to be used only for officers employed under Part 3, Division 2 of the Public Sector 
Management Act 1994 (Senior Executive Service officers). 

2.  This is a notification of interest only and is subject to the approval of the Public Sector Commissioner.” 
14 The form noted at point 6 that if the proposal was approved the anticipated last day of service was 9 July 2009.  
15 It also noted that Mr Marsh had a right of return under s 58 of the PSM Act at Level 8, and had 40 years of continuous service 

in the Western Australian public sector.   
16 The proposed departure date of 9 July 2009 provided a period of six weeks from the date of the letter.  Mr Marsh says that that 

proposed departure date was convenient to him and Mr O’Dwyer because they anticipated a quick response from the Public 
Sector Commission, giving them around five weeks’ notice.  It would also mean that the three members of the Executive at the 
first and second tiers, Mr Longson, Mr O’Dywer and himself, would leave at the same time. 

17 The significance of the period of notice to Mr Marsh was that he claims that if the period of four weeks’ notice was not given 
to him, then under s 58(3) of the PSM Act he had an entitlement to the prescribed amount, which was set by Reg 8 of the 
Public Sector Management (General) Regulations 1994 as 12 weeks’ salary.   

18 On Monday 2 June 2009, Mr Goff commenced as Acting Director General and Mr Marsh met with him on that day.  We 
conclude that they discussed the intended structure of the second level of management of the Department.  The position which 
was to replace Mr Marsh’s position was to operate at a more strategic level to combine policy and business services and would 
be classified at a higher level and advertised.  Mr Marsh subsequently met with Mr Wauchope and they appear to have 
discussed the terms of Mr Marsh’s departure.  Mr Marsh says that there was some negotiation about the amount of 
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compensation to be paid to him and that this was to be resolved before the close of expressions of interest for the new position.  
However, this did not occur in that timeframe.   

19 The expressions of interest closed on 19 June 2009.  On the previous day, Thursday, 18 June 2009, Mr Marsh put a proposal to 
Mr Goff that he could fulfil the new role but to avoid any difficulties in the Minister not wanting to deal with him, Mr Marsh’s 
staff would deal with the Minister’s office.  Mr Goff indicated that this was not acceptable. 

20 Mr Marsh says that on Tuesday 23 June 2009, a proposed amount of compensation was put to him for his relinquishing his 
right of return on his departure.  He said that amount was unacceptable and he proposed an amount of $150,000. 

21 Mr Marsh also says that Mr Goff discouraged him from submitting an expression of interest for the new positions.  Mr Goff 
denies indicating to Mr Marsh that he should not apply for the new positions or that he could not be expected to be appointed if 
he did apply.  He understood Mr Marsh to be interested in voluntary severance as he had initiated that matter.  Mr Marsh did 
not put in an expression of interest for the position as he believed it would be pointless in the circumstances.  Mr Marsh says 
that he was informally advised on the Tuesday following the closure of expressions of interest that his position had been 
abolished, that Mr Goff already had someone to do his job, and they would find him an office somewhere.  He said this was 
unacceptable to him.  The evidence suggests that in fact Mr Marsh’s position was not abolished until after his employment 
ceased. 

22 Mr Goff received a response to the Targeted Voluntary Separations Notification of Interest from the Public Sector Commission 
and Mr Marsh and Mr Goff had a discussion about it on 24 or 25 June 2009.  The amount of compensation offered to 
Mr Marsh was $137,526, and the only flexibility in the offer was regarding a proposed departure date of 9 July 2009.  
Mr Marsh proposed a compromise to cover the period of three months which he says was due because he says he was entitled 
to 12 weeks’ pay as he did not receive four weeks’ notice.  His proposal would have seen him working and being paid for one 
month, taking a month off duty unpaid, and a month where he did not work but was paid for the month.   

23 According to Mr Goff, Mr Marsh expressed the view to him that the offer was unacceptable and that he viewed the situation as 
being that he was being unfairly dismissed.  Mr Goff then sought advice from the Public Sector Commissioner about 
Mr Marsh’s proposal and was advised that it was not acceptable. 

24 On 26 June, Mr Marsh received a letter from Mr Goff dated 25 June 2009, in the following terms, formal parts omitted: 
“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Following our previous discussions and confirmation from the Public Sector Commissioner, I am writing to offer you a 
compensation payment in accordance with the provisions of section 59, of the Public Sector Management Act 1994.  The 
Public Sector Commissioner has approved you being offered a section 59 compensation payment in the order of $137,526 
(gross). 
The offer of compensation is subject to you agreeing to the cessation of your employment with the Department of 
Agriculture and Food.  Your irrevocable acceptance of this offer, with a proposed cessation date of 9 July, 2009, is sought 
by close of business 1 July 2009. 
Based on the above, an estimated payment amount that you would receive (subject to adjustment and currently based on 
an effective cessation date of 9 July 2009) is: 
 $137,526.00 section 59 compensation payment 
 $  80,113.19 leave pay out based on 28.84 weeks of leave 
 $217,639.19 Gross total 
In considering the appropriateness of the acceptance of this offer to your personal circumstances, you are strongly 
encouraged to obtain independent and professional financial advice.  You may also wish to seek advice from the 
Australian Taxation Office and your superannuation fund provider.  
As part of the terms, in agreeing to accept the compensation offer, you will be precluded from working in the public 
sector for time equivalent to the period of your compensation (10 months).  If you are subsequently employed or engaged 
in the public sector before the expiry of this period you must refund an amount equivalent to the compensation 
proportional to the unexpired period for which you received compensation.   
In addition to the above, in accordance with section 60 of the Public Sector Management Act, 1994, this offer is subject to 
you electing in writing to take compensation under section 59 instead of exercising your right of return under section 58. 
Should you wish to accept the offer of compensation, please sign the attached copy of this letter and return it to me, by 1 
July 2009. 
Please contact me if you require additional information concerning this offer. 
Should you wish to accept the offer, please sign the attached copy of this letter and return it to me.  Following receipt of 
your acceptance of this offer, you will be advised of the arrangements that will apply to effect this payment” (Ex A6). 

25 The period in which Mr Marsh was to respond to the letter was subsequently extended from 1 July to 3 July 2009 at his request 
on the basis that he was unable to obtain any necessary advice in the interim.  Mr Marsh replied to this letter on 3 July 2009 in 
the following terms, formal parts omitted: 

“COMPENSATION PAYMENT OFFER 
I am in a situation where I have no choice but to agree to your proposal for me to cease employment with the Department 
of Agriculture and Food and to receive compensation, in accordance with Section 59 of the Public Sector Management 
Act (PSMA), to the amount of $137,526. 
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My belief that I have no choice arises from the following facts: 

• On the 27 May 2009 Mr Longson addressed the management group of the department and advised that the reason 
he was leaving was because the Minister had lost confidence in him and that there was no meaningful role for him 
in the department.  Mr Longson assured the management group that the Minister still had confidence in the third 
level of management of the Department.  The undeniable inference from this statement is that the Minister, for 
whatever reason, has also lost confidence in the second level of management.  I am one of only two (remaining) 
permanent Executive Directors which form the second level of management. 

• That all department employees were excluded from the short list of candidates for the position of Acting Director 
General. 

• At our meeting on 24 June 2009 you advised me for the first time that my position was to be abolished and also 
that another person was to be appointed to the only alternative new position. 

The calculation of the amounts due for unused annual leave entitlements and unused long service leave entitlements 
should be a matter of record and normal process.  However, I am in the unusual circumstance of holding an entitlement to 
many (about 17-18) weeks of unused long service leave relating to service prior to 16th August 1978.  These entitlements 
attract preferential treatment in accordance with the Income Tax Assessment Act, 1997 (ITAA97) Sections 83-65 through 
to 83-115. 
Similarly the payment of the compensation ($137,526), in accordance with PSMA Section 59, satisfies the requirements 
of ITAA97, Section 83-175 up to a limit of $162,412 and so the compensation amount should be paid without any 
deduction for income tax liability as this is classified as non-assessable non-exempt income. 
I note that you propose that my last day of service be 9 July 2009.  My proposal that this date be delayed has not resulted 
in any change so I expect that, in accordance with the PSMA Section 56(3)(a) I will cease employment on 9 July 2009. 
Due to the short time period provided to me to respond to your offer I have been unable to obtain professional financial 
advice, nor have I been able to consult with GESB or the ATO.  I have been able to obtain independent advice, as you 
proposed, but the consequences of this advice is confirmation that I have no choice but to accept the offer.  This was re-
inforced (sic) by Mr Wauchope’s letter, 1 July 2009, where he says “……assistance (will be) provided to Mr Marsh to 
find him an alternative role commensurate with his background and expertise in DOAF or another agency”. 
At our discussion on 24 June 2009 you advised me that the suitable role at “DOAF” was being assigned to someone else 
and I note that Mr Wauchope’s proposition is merely an offer to provide assistance.  As you know I am not prepared to 
accept a role where I “float” around the public sector. 
I agree that should I be employed in the Public Sector between 10 July 2009 and 9 May 2010 I shall refund that portion of 
the PSMA, Section 59 compensation which relates to that pro-rata period of employment within the Public Sector. 
I hereby revoke my “right of return” as prescribed by PSMA Section 58(1) and PSMA Section 58(3) in accordance with 
the requirements of PSMA Section 60, providing the PSMA Section 59 compensation amount of $137,526 is paid to me 
on or before my last day of service, being 9 July 2009. 
Please ensure that all monies due are paid on or before 9 July 2009” (Ex A8). 

26 Mr Marsh says that he drew attention to the issue of s 56(3)(a) of the PSM Act because the offer was not made with the four 
weeks’ notice as required under s 56(3)(a) and therefore he was expecting a period of four weeks’ notice to be given.   

27 Mr Marsh says he handed the letter to Mr Goff personally at 4.40pm on 3 July 2009.  Mr Goff put the envelope unopened in 
his tray as he prepared to depart the office.   

28 The evidence of Mr Volaric makes clear that the view of the Public Sector Commission was that it was a matter for Mr Marsh 
and the Department to negotiate a different departure date if the date in the offer made to Mr Marsh was unacceptable to him.  
He advised Mr Goff of this.  

29 Mr Goff says Mr Marsh’s letter of 3 July 2009 was actually received after the offer closed.  Also, the terms of the letter made 
him believe that Mr Marsh was purporting to accept the offer under protest.  Based on advice he received, Mr Goff believed 
that Mr Marsh’s response was either not an acceptance or it was a counter offer.  He says that he advised Mr Marsh of his 
reasons for not agreeing with what had been set out in Mr Marsh’s letter and confirmed that Mr Marsh was under no obligation 
to accept the offer of voluntary severance.  He said that he advised him that if he did not accept it, his contract as an SES 
officer would be honoured, if not at the Department then within the broader public sector.  He said the matter was one for him, 
Mr Marsh, to decide.  He says though, that because Mr Marsh had decided not to apply for one of the new Executive Director 
positions, the possibility of his meaningfully remaining in the Department was slight.   

30 Mr Goff says that he also advised Mr Marsh that if the cessation date of 9 July 2009 was unacceptable to him then that date 
was negotiable.  Mr Marsh did not seek to negotiate further on the departure date.  Mr Goff says that he agreed to a variation of 
the cessation date for Mr O’Dwyer and was prepared to do likewise with Mr Marsh but Mr Marsh did not pursue that matter 
with him.   

31 On Monday 6 July 2009 at about 11.00am, towards the end of an executive meeting, Mr Goff asked or invited Mr Marsh to 
announce his departure and he did so, telling the meeting he was leaving on Thursday 9 July 2009.  Mr Marsh suggests that 
Mr Goff’s action in calling on him then to make the announcement had the effect of boxing him in to that departure date.  He 
says that immediately after the meeting at which he made the announcement, he met with his own staff and word spread 
quickly around the Department.  Arrangements were very quickly made for a farewell lunch for him for the next day.  He says 
that notwithstanding Mr Goff’s invitation to him to discuss an alternative departure date, the situation had become fixed.  
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32 Mr Goff denies that Mr Marsh had no choice but to depart on 9 July 2009 notwithstanding that it had been publicly announced 
and arrangements put in place for his departure on that date.  

33 Mr Goff denies that he engineered a situation where Mr Marsh was put in an untenable position requiring him to leave on 
9 July 2009.  He says he was disappointed when he found out that Mr Marsh had not applied in response to the expressions of 
interest by the deadline.   

34 Also on 6 July, in the afternoon, Mr Goff advised Mr Marsh that his letter of 3 July 2009 was being taken as a counter offer 
and that the only way that he could resolve the issue was to withdraw what he put in that letter and substitute a signed copy of 
the letter of offer.  Mr Marsh said that it did not make any difference whether he signed the letter or not, the legislation applied 
in respect of the period of notice there could be no contracting out.   

35 On 7 July 2009 Mr Marsh wrote to Mr Goff in the following terms, formal parts omitted: 
“COMPENSATION PAYMENT OFFER 
It has come to my attention that my letter to you of the 3rd July, accepting your offer of compensation in accordance with 
Section 59 of the Public Sector Management Act, has been misconstrued as a counter offer.  This is not the case. 
To ensure that there is no confusion could you please consider my letter of the 3rd July 2009 to be commentary and 
substitute for that acceptance letter the signed copy of your offer dated 25th June 2009, attached hereto” (Ex A9). 

36 Mr Marsh attached to this letter the letter of 25 June 2009 from Mr Goff to him, which provided for his signature indicating his 
acceptance of that offer.  Mr Marsh says the purpose of this was to take away the confusion as to whether or not his letter of 
3 July 2009 was an acceptance of the offer put to him rather than a counter proposal.  What he did, he says, was clarify and 
substitute the acceptance.  He says he submitted this between 9.30am and 10.00am on 7 July 2009. 

37 At approximately 2.00pm on Tuesday 7 July 2009 Mr Marsh received a letter from Mr Goff in the following terms, formal 
parts omitted: 

“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Reference is made to your letter of 3 July 2009 and subsequent letter of 7 July 2009. 
In your letter of 3 July you include what you refer to as “facts” regarding your lack of choice to accept the offer.  I am not 
prepared to comment on these in this response nor on comments you made regarding our meeting of 24 June 2009.  
However I wish to note for the record that this does not imply my acceptance of these comments as facts.  Nor am I 
prepared to accept that you do not have a choice in relation to your ongoing employment in the public sector at your 
current senior executive service level for the term of your contract of employment. 
In relation to other mattes (sic) raised in your letter of 3 July 2009, I advise: 

• Taxation treatment of your leave and your compensation payment will be in accordance with the relevant 
taxation legislation.  I am not in a position to comment on these without further investigation of your situation; however 
your comments on the taxation treatment are noted and will be passed onto Personnel Services for their consideration in 
arriving at appropriate taxation decisions. 

• The proposed last day of service of 9 July 2009 was consistent with advice from the Public Sector Commission 
of that proposal date.  Their advice was that this date had been the proposal of Ian Longson and I was under the 
impression that this was a date proposed by you as suitable for personal reasons.  If this is not the case and as you have 
stated you have not had sufficient time to obtain professional financial advice nor consult with GESB or the ATO to do 
so, I am prepared to (sic) a later cessation date that we can agree on. 

• In relation to comments regarding your proposal that your cessation date be delayed, again I am agreeable to a 
later date.  My understanding from the Public Sector Commission is that it was not your proposal of a change of date that 
was unacceptable, but other matters that you had proposed and these were intrinsically tied by you to the proposed 
cessation date. 

• In relation to your comments regarding section 56(3)(a) of the Public Sector Management Act, I wish to advise 
that there is no payment in lieu of notice to be made in addition to the compensation payment made under section 59 and 
these were not part of the approval for compensation advised by the Public Sector Commission and subsequently 
conveyed to you in my letter of 25 June 2009.  As previously indicated my understanding was that the date of 9 July had 
been arrived at following previous discussions with Ian Longson and was an agreed date of cessation.  Should you wish to 
accept the compensation payment, I am prepared to (sic) a later cessation date that we can agree on.  Alternatively I am 
prepared to agree to the 9 July date if this is your preferred arrangement, on the understanding that the only payment that 
will be made is as specified in my offer of 25 June and there is no provision for payment in lieu of notice. 
In relation to your letter of 7 July and attached reply to my offer of 25 June, this has been received after the due extended 
date of 3 July and as indicated your letter of 3 July was commentary only and in your opinion not a counter offer.  I am 
exercising my prerogative not to accept your response as you have not met the agreed timeframes for the original offer.  
Please discuss with me your proposed cessation date and I will then arrange for a new offer to be prepared for you” (Ex 
A10). 

38 Mr Marsh says that he did not propose an alternative date of departure when he received Mr Goff’s letter on 7 July indicating 
that a departure date was negotiable on the basis that the announcement had already been made on 6 July and everything was 
in train for a departure the next afternoon.   

39 Mr Goff had said to him that he could either stay in SES or go, it was a matter for him.  By then he had accepted the offer of 
voluntary severance, the date had been announced and it was what he described as “… set in concrete” (T29).  He says that up 
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until the announcement had been at made 11 o’clock on 6 July the departure date was negotiable, but having been placed in a 
position where he was called upon by Mr Goff to announce his departure, he believed there was no capacity to change that 
situation.   

40 Mr Marsh says that in the discussion with Mr Goff about the departure date he said words to the effect that everyone knew he 
was leaving the next night and there were no other alternatives proposed or considered.   

41 Mr Marsh says he received a letter from Mr Goff dated 8 July 2009 at approximately 11 o’clock that day.  He says that this 
letter contained words to the effect that he had specifically agreed to the cessation date of 9 July 2009.  He was not specifically 
asked if he was agreeable to that but that he signed the letter indicating his acceptance and dated it 8 July 2009.  The letter 
reads, formal parts omitted: 

“SECTION 59, PSM ACT 1994 – COMPENSATION PAYMENT OFFER 
Following our previous discussions, confirmation from the Public Sector Commissioner, correspondence from you dated 
3 July and my reply of 7 July, I understand we now have an agreed arrangement for your proposed cessation date of 9 
July 2009. 
Accordingly, I am again writing to offer you a compensation payment in accordance with the provisions of section 59, of 
the Public Sector Management Act 1994 (PSMA).  The Public Sector Commissioner has approved you being offered a 
section 59 compensation payment in the order of $137,526 (gross). 
The offer of compensation is subject to you agreeing to the cessation of your employment with the Department of 
Agriculture and Food.  Your irrevocable acceptance of this offer, with a proposed cessation date of 9 July, 2009, is sought 
by close of business 8 July 2009. 
Based on the above, an estimated payment amount that you would receive (subject to adjustment and currently based on 
an effective cessation date of 9 July 2009) is: 
 $137,526.00 section 59 compensation payment 
 $  80,113.19 leave pay out based on 28.84 weeks of leave 
 $217,639.19 Gross total 
In accordance with my advice to you of 7 July 2009 in accepting this offer you understand that there is no additional 
payment in lieu of notice due to you under section 56 (3) (a) of the PSMA. 
As stated in my previous offer you were advised that in considering the appropriateness of the acceptance of this offer to 
your personal circumstances, you were strongly encouraged to obtain independent and professional financial advice.  You 
were also advised that you may wish to seek advice from the Australian Taxation Office and your superannuation fund 
provider.  In my letter to you of 7 July I offered an amendment to the cessation date to provide you with an opportunity to 
do so.  However, you have advised that you wish the effective cessation date to be 9 July 2009. 
As part of the terms, in agreeing to accept the compensation offer, you will be precluded from working in the public 
sector for time equivalent to the period of your compensation (10 months).  If you are subsequently employed or engaged 
in the public sector before the expiry of this period you must refund an amount equivalent to the compensation 
proportional to the unexpired period for which you received compensation.   
In addition to the above, in accordance with section 60 of the Public Sector Management Act, 1994, this offer is subject to 
you electing in writing to take compensation under section 59 instead of exercising your right of return under section 58. 
Should you wish to accept the offer of compensation, please sign the attached copy of this letter and return it to me by 
4.00pm on 8 July 2009. 
Please contact me if you require additional information concerning this offer. 
Should you wish to accept the offer, please sign the attached copy of this letter and return it to me.  Following receipt of 
your acceptance of this offer, you will be advised of the arrangements that will apply to effect this payment.  I advise that 
every effort is being made to have the payment made to you on 10 July 2009” (Ex A11). 

The letter contained a space for him to sign indicating his acceptance or non-acceptance. 
42 This offer was the same as that made on 25 June 2009 and received by Mr Marsh on 26 June 2009 and there was no reference 

to a notice period.  Mr Marsh says he elected to sign the letter because he understood the provisions of the PSM Act applied in 
respect of notice notwithstanding that the correspondence might say otherwise.   

43 Mr Marsh acknowledged that his contract as an SES officer entitled him to work out the contract either at the Department or 
elsewhere, irrespective of whether the Minister had confidence in him or not, if that was what he wanted.  He decided that he 
did not want to serve the rest of his contract as an SES officer and sought voluntary severance (T25).  He approached 
Mr Longson and asked him to put in an application for voluntary severance around 28 May 2009 and he drafted the letter to the 
Public Sector Commissioner himself, although it was modified.  The date of 9 July 2009 came up in discussions between 
himself and Mr Longson, and Mr O’Dwyer was also happy with that departure date.  The culmination was an offer made to 
him by the letter dated 25 June 2009 and that there had been discussions in the interim as to the terms of the offer to him.  

44 The amount originally proposed to him informally had been unacceptable, however, the amount indicated in the letter of 
25 June 2009 was the final offer, although there was said to be flexibility in the date of departure.  Mr Marsh says he proposed 
the alternative date allowing for the 12 week payment that was due to him under the PSM Act.  The Public Sector Commission 
had rejected the proposed three month period compromise arrangement that he had proposed.  



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 405 
 

ISSUES AND CONCLUSIONS 
Constructive Dismissal 
45 The first issue to be considered is whether, as he claims, Mr Marsh was constructively dismissed by the respondent.  He says 

that he had no choice but to agree to the proposal including the amount of compensation and the date of departure.  Firstly he 
says that the inference to be drawn from Mr Longson’s announcement to staff that the Minister had confidence in the third 
level of management, together with the Minister’s loss of confidence in Mr Longson, and Mr Marsh being in the second level 
of management, was that the Minister had lost confidence in him.   

46 He says that all departmental employees were excluded from the shortlist of candidates for the position of Acting Director 
General.   

47 Thirdly, Mr Marsh says on 24 June 2009 Mr Goff informed him that his position was to be abolished and that someone else 
was to be appointed to the new position.  

48 Mr Marsh also says that at a meeting of the Department’s Audit Committee held on 16 June 2009, Mr Goff announced, and it 
was recorded in the minutes of the meeting (Ex A5), that all Executive Director positions had been spilled and expressions of 
interest were being sought to fill the positions.  He says that Mr Goff subsequently denied that the minutes properly recorded 
what was said.  In any event, Mr Marsh said that as a consequence of what Mr Goff said at that meeting he “was expecting a 
letter of advice momentarily, which never arrived” (T16).  We take this to mean that Mr Marsh expected formal notification 
that his position had already been abolished, however he did not receive such advice.  

49 It appears that the reason he did not receive such advice was because in fact his position had not been abolished at that time.  
We accept Mr Goff’s evidence that the existing structure was to remain in place, including Mr Marsh’s position, until the 
interim appointments were made following receipt and consideration of the expressions of interest.  Those expressions of 
interest closed on 19 June 2009 and appointments were made subsequently.  Therefore, at 16 June 2009, Mr Marsh’s position 
still existed and the minutes of the Audit Committee meeting did not reflect the state of affairs at that time, although they 
reflected what was to occur.  According to Mr Goff, the new interim structure came into effect in the middle of July 2009 
(T48). 

50 In his letter to Mr Goff of 3 July 2009, Mr Marsh also says that Mr Goff proposed that his last day of service be 9 July 2009 
and that this did not take account of his own proposal to delay that date. 

51 Before considering these issues, it is necessary to examine the context in which Mr Marsh was employed and the legislative 
framework for that employment.  

52 Mr Marsh was a public service officer appointed as a senior executive officer, part of the Senior Executive Service under 
Part 3 Division 2 of the PSM Act.  His employment as such was subject to a contract which ran until 9 August 2010, being a 
further 13 months from when his employment actually ended.  His contract recognised the right of return to employment in a 
department or organisation in accordance with s 58 of the PSM Act, to a position at Level 8. 

53 Section 54 of the PSM Act provides for the transfer of a senior executive officer from their office to another office of senior 
executive officer that is vacant, or to the performance of other functions in the SES.  Subject to provisions relating to the 
management of the redeployment and redundancy of officers, senior executives can only be transferred at the level of 
classification they hold at the time.  Such a transfer does not affect the term of the contract of employment of the officer.  

54 The PSM Act deals differently with chief executive officers and senior executive officers.  For example, the appointment and 
removal processes for chief executive officers involve consultation with the Minister of the Crown responsible for the agency 
(s 45(9) and s 48(1)).  No such provisions apply in respect of SES officers who are not chief executive officers.  The 
responsibility for appointment of such officers lies with the employing authority, and consultation for transfer to another 
agency requires consultation with the employing authority of the agency to which the SES officer is proposed to be transferred 
(s 54). 

55 The point of these provisions is that while the Minister of the Crown may have a role to play in the appointment and removal 
of a chief executive officer, no such role exists in respect of those executive officers who report to the employing authority, in 
this case the Director General.  

56 Secondly, it may be of comfort for public service officers and senior executive officers to know that their Minister has 
confidence in them but it is of no formal consequence.  It is of consequence when the Minister has no confidence in the chief 
executive officer, but not in respect of officers below that position.  

57 The fact of Mr Longson advising staff that the Minister had expressed faith in the third tier of the Department may, in the 
context of the Minister having no confidence in the first level, allow an inference to be drawn that the Minister had no 
confidence in the second level of management.  Whether that inference ought to be drawn and its consequences is another 
matter. 

58 Mr Marsh was entitled to believe that his future in the Department was limited.  If the Minister had no confidence in him then 
he was unlikely, during that Minister’s tenure, to be appointed as Director General.  There was also a restructure of the second 
level of management with the intended abolition of Mr Marsh’s position and the creation of a position at a higher level for 
which Mr Marsh was not fully qualified. 

59 When all of these developments were emerging, Mr Marsh had just over a year to run on his contract at Class 1, and at the end 
of that term he would not be reappointed.  Unless he found another position at that level either within the Department or 
elsewhere, the probability was that he would have to exercise his right of return and revert to Level 8, and look for a position 
as a redeployee, or look at the prospect of voluntary severance with his payout being calculated at his Level 8 salary.  
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60 Officers, including SES officers, are often assisted by their departments and by the Public Sector Commission to find 
alternative positions or project work at the appropriate level utilising their skills and experience.  Such arrangements are 
available by transfer in accordance with s 54 of the PSM Act, and such officers are also placed in positions which enable them 
to be well placed to successfully apply for appointments when the positions are advertised.  Mr Marsh was offered assistance 
to find alternative work.  

61 We can envisage that for someone who had been a career public servant, with 40 years continuous service in the public sector 
in the State (see Ex A3), who was approaching retirement age, and who had other interests outside of the Department (see 
Ex R2, page 4, para 2) the more palatable option was to pursue an early departure from the contract and be compensated for 
relinquishing the right of return.  Mr Marsh was familiar with this option because of his role, and it was he, along with 
Mr O’Dwyer, who initiated it.  It was Mr Marsh who drafted the letter to the Public Sector Commissioner and proposed the 
departure date of 9 July 2009.  He chose that date because it was suitable to himself and Mr O’Dwyer, and coincided with 
Mr Longson’s formal departure date.  He developed the business case set out in the letter and justified it on the basis of the 
efficiency dividend and the restructure of the executive. 

62 Mr Marsh chose this option instead of submitting an expression of interest for the new interim position and in lieu of the option 
of obtaining assistance in finding an alternative position or work, which would have been available to him as an SES officer.  
Otherwise the contract had 13 months to run and the Department was obliged to honour it.  

63 Therefore we conclude that the decision for Mr Marsh to leave his employment by applying for compensation to relinquish the 
right of return, and to propose a departure date of 9 July 2009 was Mr Marsh’s, not that of the respondent.  Even though his 
position was subsequently abolished, Mr Marsh had other options.  This was the most palatable for him.  

64 As to whether he was forced out by reference to the departure date being so close to the timing of the offer, we accept that 
Mr Marsh did not have a great deal of time to make a final decision.  However we conclude that his intention from at least 
28 May 2009 was to leave and he was seeking to maximise the amount he would receive.  

65 We do not conclude that Mr Marsh was boxed into a departure date of 9 July 2009 by Mr Goff putting him in a position of 
having to announce his departure and its date.  There was an element of unfairness in Mr Goff calling on him, or inviting him, 
to make the announcement without giving him any forewarning.  We can imagine that there would have been a degree of 
embarrassment for Mr Marsh to subsequently delay the departure date once the news had gone through the Department and a 
farewell function arranged.  However that was a minor consideration in the context of this situation.  Mr Marsh had firmly in 
his mind that he was entitled to four weeks’ notice and that if he did not receive that, he believed he was entitled to 12 weeks’ 
salary in lieu of that notice.  We conclude that while the final negotiations and approvals took longer than he anticipated, 
Mr Marsh had in his mind that the respondent ought to have given him notice and if he delayed his departure date as he was 
invited to do, he would forego an additional 12 weeks’ salary.  

66 Therefore, while there may have been some embarrassment in delaying the departure date to allow the notice period Mr Marsh 
believed was due, the main object was the additional payment he believed was owed. 

67 We conclude that Mr Marsh was not constructively dismissed but departed his employment under terms mutually agreed with 
the respondent, notwithstanding Mr Marsh’s protest that he did not agree to those terms.   

68 We note too that the compensation payable to Mr Marsh under s 59 of the PSM Act was a maximum of one year’s salary at the 
rate he was receiving at that time.  By reference to the calculations made by Mr Volaric, Mr Marsh was offered and accepted 
an amount of compensation which was equivalent to the voluntary severance payment he would have received had he reverted 
to his substantive Level 8 position and been dealt with under the Public Sector Management (Redeployment and Redundancy) 
Regulations 1994.  While it was less than he would have received had he worked out the remainder of his contract, he did not 
need to perform that work. 

Was Mr Marsh entitled to notice or pay in lieu? 
69 The PSM Act sets out provisions for notice on the termination of a contract of employment of an executive officer in s 56(3) in 

the following terms: 
“(3)  Subject to sections 48 and 49, a contract of employment of an executive officer may be terminated before its 

expiry on the expiry of not less than 4 weeks’ notice of termination - 
(a) given to him or her by his or her employing authority, or payment in lieu of that period of notice by that 

employing authority to the executive officer of an amount not exceeding such amount as is prescribed; 
or  

(b)  given to his or her employing authority by the executive officer or such shorter period of notice as is 
agreed between the executive officer and his or her employing authority.”  

70 Sections 48 and 49 of the PSM Act relate to chief executive officers and are not relevant to this matter.  Therefore the 
remainder of the provision sets out that the contract of employment may be terminated before the contract expires on not less 
than four weeks’ notice. 

71 In circumstances where the employing authority gives notice, if the four weeks’ notice is not given, then the executive officer 
is to be paid the prescribed amount, being 12 weeks’ salary in accordance with Reg 7 of the Public Sector Management 
(General) Regulations 1994. 

72 Where the executive officer gives notice, it is to be four weeks’ or a shorter period as agreed between the officer and the 
employing authority. 

73 The circumstances of this case, as described above, did not constitute a termination by the employing authority.  The facts 
demonstrated that it was at Mr Marsh’s initiative, however it was under neither of the circumstances set out in s 56(3).  He had 
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other options and chose the one which was best suited to him in circumstances where his position was to be abolished.  
However his contract would have been honoured and he had a right of return. 

74 Therefore, as Mr Marsh’s contract did not come to an end by the employing authority giving him notice, he was not due four 
weeks’ notice, the lack of which would have seen him due 12 weeks’ salary. 

75 In those circumstances, it is not necessary to decide whether s 56(3) applies generally to circumstances where employees are 
compensated under s 59 for relinquishing their right of return.  We think it unlikely that it would apply given that the 
relinquishing of the right of return is a matter for the officer, and he or she is compensated accordingly. 

76 The appeal will be dismissed.   
 

 

2011 WAIRC 00128 
APPEAL AGAINST THE DECISION MADE ON 9 JULY 2009 RELATING TO TERMINATION OF EMPLOYMENT 

CONTRACT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL  JOHN MARSH 
APPELLANT 

-v- 
DIRECTOR GENERAL DEPARTMENT OF AGRICULTURE AND FOOD 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS B CONWAY - BOARD MEMBER 
 MS F ROCHE - BOARD MEMBER 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO PSAB 9 OF 2009 
CITATION NO. 2011 WAIRC 00128 
 

Result Appeal dismissed 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the appellant and Mr R Andretich of counsel on behalf of the respondent, the 
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00130 
APPEAL AGAINST THE DECISION TO TERMINATE THE EMPLOYMENT CONTRACT OF APPLICANT GIVEN 

ON 24 DECEMBER 2010 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MS BRONWYN PETERS 
APPELLANT 

-v- 
THE DIRECTOR-GENERAL, DEPARTMENT OF HEALTH 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR J TRAVERS - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO PSAB 1 OF 2011 
CITATION NO. 2011 WAIRC 00130 
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Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 8th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00131 
APPEAL AGAINST THE DECISION MADE ON 25 MAY 2010 RELATING TO ALLEGED BREACH OF DISCIPLINE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES STEPHANIE REID 

APPELLANT 
-v- 
COMMISSIONER OF POLICE  
WA POLICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MS J HIGGINS - BOARD MEMBER 
 MR K TRENT - BOARD MEMBER 
DATE THURSDAY, 17 FEBRUARY 2011 
FILE NO PSAB 14 OF 2010 
CITATION NO. 2011 WAIRC 00131 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979, and 
WHEREAS on the 11th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00107 
APPEALS TO THE PUBLIC SERVICE APPEAL BOARD PURSUANT TO SECTION 80I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE THURSDAY, 10 FEBRUARY 2011 
FILE NOS PSAB 17 OF 2010, PSAB 18 OF 2010, PSAB 21 OF 2010 
CITATION NO. 2011 WAIRC 00107 
 

Result Interlocutory order issued 
Representation 
Appellant Ms P J Giles (of counsel) 
Respondent Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellants and Mr R J Andretich, of counsel, on behalf of the 
respondents, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders:— 

1. The parties shall exchange lists of discoverable documents by close of business 10 February 2011; 
2. The appellant to provide to the respondent by close of business 10 February 2011 further and better particulars 

of the following in PSAB 18 of 2010 – 
(a) what decision or decisions is or are sought to be appealed; 
(b) what relief is sought. 

3. The parties file and serve witness statements of evidence in chief by 4:00 pm Monday, 21 February 2010. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00159 
APPEALS TO THE PUBLIC SERVICE APPEAL BOARD PURSUANT TO SECTION 80I 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES GLENN ROSS 

APPELLANT 
-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
GLENN JAMES ROSS 

APPELLANT 
-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NOS PSAB 17 OF 2010, PSAB 21 OF 2010, PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00159 
 

Result Interlocutory order issued 

Representation 
Appellants Ms P J Giles (of counsel) 
Respondents Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellants and Mr R J Andretich, of counsel, on behalf of the 
respondents, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders that:— 

1. These appeals be listed for hearing at 10:30 o'clock in the forenoon on Monday, 13 June 2011, Tuesday, 14 June 
2011 and Wednesday, 15 June 2011 in Court 3 on Level 18, 111 St Georges Terrace, Perth; 

2. Order 3 of order [2011] WAIRC 00107 made by the Public Service Appeal Board on 10 February 2011, be 
discharged; 

3. The parties file and serve witness statements of evidence in chief no later than 14 days prior to the hearings of 
the appeals; 

4. The parties have leave to inspect and photocopy documents provided by the Public Sector Commission in 
answer to a summons issued on 18 February 2011; 

5. There be liberty to apply. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2011 WAIRC 00160 
APPEAL AGAINST THE DECISION MADE ON 23 AUGUST 2010 RELATING TO NON IMPLEMENTATION OF RE 

CLASSIFICATION AS DETERMINED 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN ROSS 
APPELLANT 

-v- 
MR PETER CONRAN, DIRECTOR GENERAL 
DEPT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NO PSAB 18 OF 2010 
CITATION NO. 2011 WAIRC 00160 
 
Result Interlocutory order issued 
Representation 
Appellant Ms P J Giles (of counsel) 
Respondent Mr R J Andretich (of counsel) 
 

Order 
HAVING heard Ms P J Giles, of counsel, on behalf of the appellant and Mr R J Andretich, of counsel, on behalf of the respondent, 
the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders 
that:— 

1. This appeal be listed for hearing at 10:30 o'clock in the forenoon on Monday, 23 May 2011, Tuesday, 24 May 
2011 and Wednesday, 25 May 2011 in Court 1 on Level 18, 111 St Georges Terrace, Perth; 

2. Order 3 of order [2011] WAIRC 00107 made by the Public Service Appeal Board on 10 February 2011, be 
discharged; 

3. The parties file and serve witness statements of evidence in chief no later than 14 days prior to the hearings of 
the appeal; 

4. The parties have leave to inspect and photocopy documents provided by the Public Sector Commission in 
answer to a summons on 18 February 2011; 

5. There be liberty to apply. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00110 
APPEAL AGAINST THE DECISION MADE ON 4 JUNE 2010 TO REQUIRE THE TAKING OF ANNUAL LEAVE 

WHILE ON SECONDMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN JAMES ROSS 
APPLICANT 

-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
HEARD TUESDAY, 25 JANUARY 2011 
DELIVERED FRIDAY, 11 FEBRUARY 2011 
FILE NO. PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00110 
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CatchWords Industrial Law (WA) - Public Service Appeal Board - Application for an extension of time to appeal 
decision in relation to an interpretation of s 66 of the Public Sector Management Act 1994 (WA) - 
Relevant principles to be applied discussed - turns on own facts - Industrial Relations Act 1979 (WA) 
s 27, s 27(1)(n), s 29(1)(b)(i), s 29(2), s 29(3), s 80I, s 80I(1)(a), s 80J; Public Sector Management Act 
1994 (WA) s 66, s 102; Industrial Relations Commission Regulations 2005 (WA) reg 107(2). 

Result Application to extend time granted 
Representation  
Applicant Ms P Giles (of counsel) 
Respondent Mr R Andretich (of counsel) 
 

Reasons for Decision 
1 These are the unanimous Reasons for Decision of the Public Service Appeal Board. 
2 The applicant filed a notice of appeal pursuant to s 80I(1)(a) of the Industrial Relations Act 1979 (WA) (the Act) on 

28 October 2010.  The applicant says the appeal relates to a decision made by the respondent to require him to take paid leave 
whilst undertaking work overseas.  The decision was conveyed to him by email on 4 June 2010 and received by him on or 
shortly after that date.   

3 The applicant is a public service officer.  At the time the decision was made, the applicant was on secondment to Edith Cowan 
University (ECU).  The secondment was arranged pursuant to s 66 of the Public Sector Management Act 1994 (WA) (the PSM 
Act) between early 2007 and 13 August 2010.  Prior to the secondment coming to an end, the applicant held the position of 
Adjunct Associate Professor in the School of Law and Justice at ECU.  When his secondment ended he returned to the 
Department of the Premier and Cabinet.   

4 In February 2010, the applicant sought retrospective approval from the respondent to engage in secondary employment 
pursuant to s 102 of the PSM Act in a letter dated 2 February 2010.  Each of the activities referred to in the letter was work the 
applicant carried out overseas.  The applicant says each of those activities were part and parcel of his role as a senior academic 
with ECU and he was only paid on one occasion for one of those activities.   

5 On 18 February 2010, the respondent wrote to the applicant and informed him, amongst other matters, that he considered it to 
be inappropriate for an officer to be paid when absent from the workplace unless on approved leave or some other approved 
purpose such as professional development.  The respondent informed the applicant that it was his view that the applicant was 
required to submit annual or long service leave applications for each of the activities disclosed by the applicant in the letter of 
2 February 2010.  An exchange of correspondence followed between the parties about this issue and other related matters.  On 
25 May 2010, the respondent wrote a letter to the applicant in which he (the respondent) reiterated his position that whilst the 
applicant undertook external employment for reward or otherwise; and during any Christmas close down and any other 
absences from the workplace; the applicant was required to take leave.  The respondent also informed the applicant in the letter 
dated 25 May 2010 that he had directed the human resources services branch to reduce the applicant’s accrued annual leave by 
93 days’ annual leave.  The days for which leave was to be deducted were set out in a document as two tables; the first table 
was titled, ‘Schedule of Days Absent from Workplace (Overseas) – G Ross’ and the second table was titled, ‘Schedule of Days 
Absent from Workplace (ECU Christmas closure) – G Ross’ (the May 2010 Schedule).  That document was attached to the 
letter dated 25 May 2010.  The document related to dates when work was performed overseas between 6 July 2009 and 
12 February 2010 and Christmas closures of ECU in 2007, 2008 and 2009. 

6 When the applicant gave evidence, he said that he responded to the letter dated 25 May 2010 on the day he received it and in 
his response he requested that whilst dispute resolution steps were taking place, the deduction of leave credits and other 
matters be held in abeyance, pending further discussions with Professor Stoney from ECU.  He also said when giving evidence 
that he was aware that discussions had taken place between Mr Greg Moore from the Department of Premier and Cabinet and 
Professor Stoney but he was unaware of the outcome of those dicussions. 

7 On 3 June 2010 by email the applicant informed Mr Moore that on 5 June 2010 he intended to leave for Kenya where he would 
be joined shortly thereafter by a colleague from ECU who was a joint investigator in a research project into Somali pirates.  
The applicant also stated in the email that the project was an approved university activity, had obtained ethics approval on 
8 March 2010 from the ECU Human Research Ethics Committee and travel approval had been granted by Professor Stoney 
and Professor Arshad.  His return date was scheduled for Saturday, 26 June 2010. 

8 On 4 June 2010, Mr Moore replied by email to the applicant.  In the email he said that he had discussed the Kenyan trip with 
the respondent and conditional approval had been given for the applicant to attend the Kenyan research project from 5 June 
2010 to 25 June 2010 on the basis that the applicant did not receive or accept any other payment for his work other than 
payment by Department of the Premier and Cabinet for the period of his absence; and his period of absence was to be covered 
by being on leave.  The applicant responded on the same day to Mr Moore by email and stated that whilst he had no alternative 
but to comply with the direction to take leave for the next three weeks whilst he was on university approved research, it was 
something he would look to discuss further at a later time.  The applicant testified that he felt compelled to file a leave 
application in June 2010 to cover the period he was to be in Kenya even though he was in dispute with the respondent about 
the taking of leave.   

9 On 21 June 2010, the applicant submitted an application for annual leave from 7 June 2010 until 2 July 2010 for four weeks’ 
leave.  In an email attached to the application for leave, he stated that it was for three weeks’ annual leave as directed and a 
further one week’s leave.   
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10 On 12 August 2010, the applicant wrote to the respondent in a letter stating: 
I write seeking your advice as to whether, and to what extent, any leave deductions have been made against my credits for 
approved university activities I undertook while fulfilling my function as an academic on secondment at ECU. 

11 When the applicant gave evidence about the letter of 12 August 2010, he said the consequence of his letter was that an email 
was sent from Mr Moore to a human resources officer at the Department of the Premier and Cabinet, Ms Kathryn Andrews, 
requesting her to provide the information requested.  The applicant then said that within a week he received a copy of a 
schedule of leave to be deducted.  Shortly thereafter he received a payment summary dated 19 August 2010, which set out 
deductions from his annual leave entitlements and salary adjustments in respect of the periods of time that he undertook the 
activities set out in the letter to the respondent dated 2 February 2010 and for ECU Christmas close downs.  The schedule that 
the applicant referred to in his evidence was identical to the May 2010 Schedule attached to the respondent’s letter to the 
applicant dated 25 May 2010.  When cross-examined, the applicant conceded that he had received a copy of the May 2010 
Schedule when he received a copy of the letter from the respondent dated 25 May 2010.  He also conceded that both the 
schedule he says he received in August 2010 and the May 2010 Schedule were the same.   

12 The applicant says that the dispute in relation to the taking of annual leave whilst carrying out research work was not resolved 
in August 2010 so he sought to resolve those issues when he sent the letter to the respondent on 12 August 2010.  It is common 
ground that the May 2010 Schedule did not refer to any leave taken by the applicant in June 2010 and July 2010.   

13 The applicant also gave evidence that as a result of this issue and a number of other disputes he had with the respondent, his 
mental health had started to deteriorate before he went to Kenya.  The applicant has been under the care of a psychiatrist, 
Dr Woodall, since May 2006.  On 20 August 2010, Dr Woodall provided the applicant with a medical certificate stating he was 
unfit for work from 23 August 2010 to 23 September 2010 inclusive.   

14 A medical report dated 24 January 2011 by Dr Woodall was tendered into evidence on behalf of the applicant.  In the report 
Dr Woodall states as follows: 

During 2006 Mr Ross commenced some part-time work at Edith Cowan University.  He gradually increased his work 
load and advised me that he was developing courses, putting forward research proposals, conducting lectures and 
tutorials, attending conferences and presenting papers.  
He commenced some work with the UN in Africa and when reviewed by me on the 26th of May 2010 reported that he was 
busy at the University and enjoying his work with the UN.  He experienced some difficulty with concentration and 
written work and tended to have a disrupted sleep pattern with waking at 3 to 4am.  He felt the lack of sleep was 
interfering with his concentration and at times he felt flat.  Anxiety attacks were occurring infrequently and Bromazepam 
would settle them well.  He tended to lack motivation to undertake tasks around his home.  He was prescribed the 
hypnotic Zolpidem to assist with his sleep. 
On review on the 18th of August 2010 he reported that Zolpidem was working well.  He informed me that the Department 
of Premier and Cabinet had decided to cease his secondment to the University.  Prior to commencing on Monday 16th 
August he attempted to determine what his tasks and role would be and became increasingly anxious.  At the time of my 
review he had taken some sick leave as he felt unable to remain at work reporting high levels of anxiety, intense itching 
and difficulty concentrating.  His office was on the HR floor where he was apprehensive about coming into contact with 
certain staff.  At that interview he presented as very tense, agitated and tearful at times. 
Mr Ross agreed that he would try to remain in his new workplace despite his difficulties however on Friday 20th August 
contacted me and stated that he felt significantly worse and that his condition was deteriorating.  I therefore issued a 
medical certificate for the period 23rd of August to 17th September, 2010. 
I have continued to review Mr Ross and he continues to report frustration that he is being given no duties to undertake 
and that his requests to undertake meaningful activity such as Guest Lecturing, were refused by his employer.  He 
reported problems with headaches, itchiness and high levels of anxiety manifest by hypervigilence and a heightened 
startled response.  He finds it difficult to motivate himself to do anything, reports difficulties with concentration and 
advised me that his General Practitioner had informed him that his blood pressure was elevated.  He reported a sense of 
doom and was concerned that he was beginning to isolate himself and not wanting to talk to people. 
At the time of my last review on 14th January 2011 there had been little change.  Mr Ross was continuing to manage his 
symptoms with Zolpidem to assist with sleep and Bromazepam for high levels of anxiety.  Terfenadine was prescribed to 
assist with his itchiness.  His anxiety symptoms if anything were worse and he reported feelings of nausea when heading 
towards the office with feelings of vomiting when approaching the building. 
… 
Mr Ross is suffering from a psychiatric condition.  His current symptoms are consistent with a diagnosis of Adjustment 
Disorder with depressed and anxious mood.  Factors that have contributed to his condition are his previous psychiatric 
condition of Major Depressive Disorder which was in partial remission at the time of his work relocation on 16th August 
2010.  I could identify no other factors including financial stresses, medical illness or family disruption that has 
contributed to his condition.  In my opinion his disorder has arisen solely as a result of his work. 

15 On 10 September 2010, the applicant wrote to the respondent informing him he was on sick leave and the reasons for this.  On 
or about 12 September 2010, the applicant sought a meeting with the Director General.  A meeting was held on Friday, 
16 September 2010, but no resolution of any issue in dispute was reached.   

16 Whilst still on sick leave, the applicant departed for Canada on Monday, 19 September 2010.  The applicant went to Canada as 
it had been arranged for some time that he attend an international conference in Canada in Niagara Falls being conducted by 
the International Institute of Special Needs Offenders.  The applicant was a keynote speaker at that conference.  He had sought 
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and obtained approval from the respondent to attend the conference in Canada in late July 2010.  The applicant had booked and 
paid for the airfare to be subsequently reimbursed by the International Institute of Special Needs Offenders and the applicant 
said he felt obliged to attend.  The applicant and his wife took a short holiday in Canada and the United States because the 
applicant had been directed by the respondent to attend the conference on his annual leave.  The applicant returned to Australia 
on 5 October 2010 and returned to work on 6 October 2010.  When he returned he was still unwell, suffering from depression 
and anxiety. 

17 The applicant filed the appeal in this matter on 26 October 2010.  The applicant had earlier filed other appeals in respect of 
other matters.  In particular, the applicant had filed PSAB 17 of 2010 on 23 August 2010 which seeks to challenge the 
respondent’s decision to require the deduction of leave credits in respect of the activities undertaken by the applicant that were 
set out in the letter dated 2 February 2010.  He also filed PSAB 18 of 2010 on 23 August 2010.  PSAB 18 of 2010 deals with a 
matter that is unrelated to the issues raised in PSAB 17 of 2010. 

18 When the applicant gave evidence he said that: 
(a) his medical condition was such that it was almost if he was two different people; 
(b) being gainfully employed helps him and he was able to function very well in his duties when he worked at ECU 

because it was a very supportive environment; 
(c) he became very distressed when he dealt with any correspondence from the respondent’s department because of 

the way in which he was treated by the respondent; 
(d) he was placed in an office with no work to do on his return from the secondment, and that this had occurred prior 

to him being seconded to ECU; 
(e) the consequences of his mental illness was that at times he was able to deal with documents.   

19 The applicant conceded that when he was in Kenya he could have filed an appeal but said sometimes he cannot confront issues 
and that he did not know whether he should file an appeal or not and he was never certain what the Department of Premier and 
Cabinet was going to do about deducting leave for the earlier activities.  The applicant was unable to explain why he could file 
an appeal in relation to deduction of leave for the earlier activities raised in the letter dated 2 February 2010 on 23 August 
2010, but not an appeal in relation to this matter.  He said, however, by the time he re-commenced work at the Department of 
Premier and Cabinet he was an ‘absolute mess’. 

20 The applicant seeks an extension of time for the filing of his appeal to 28 October 2010 because, during the period prescribed 
by the regulations and after that time: 

(a) he was absent from Western Australia attending to commitments pursuant to his obligations to ECU; 
(b) he was suffering from major depression and anxiety and on sick leave; and 
(c) the respondent, by provision of an incorrect schedule of days to be deducted from leave credits misrepresented the 

position concerning the applicant’s leave credits. 
21 The applicant says that the respondent will suffer no prejudice in the granting of the application to extend time.  The applicant 

points out the issues raised in this matter are almost identical to the facts and the law raised in PSAB 17 of 2010. 
22 The applicant’s counsel submits that the medical evidence about the state of the applicant’s mental health and together with the 

applicant’s own evidence about how difficult it was to deal with correspondence with the Department of Premier and Cabinet 
and his declining mental health is compelling.  It is also said on behalf of the applicant that the entire matter dealing with the 
terms and conditions of the secondment to ECU should be put before the Public Service Appeal Board in order for it to 
determine the entire matter on principles of justice and equity as required by s 27 of the Act.   

23 The respondent points out that the issue of whether leave should or should not be taken when the applicant undertook work 
overseas commenced with the letter the applicant sent to the respondent on 2 February 2010 when the applicant belatedly 
applied for the consent of the respondent to engage in external activities.  The respondent in a letter dated 18 February 2010 
informed the applicant in no uncertain terms that if he was to engage in this type of work he was required to seek approval and 
the work was required to be done during leave approved by the respondent.  The applicant was not happy with that direction 
and a further letter was sent by the respondent on 15 March 2010 which reiterated the respondent’s position.  That letter still 
did not put the matter to rest and the respondent reiterated his position again on 25 May 2010.  The respondent says the letter 
dated 25 May 2010 constitutes the decision of the respondent, the applicant seeks to challenge within the meaning of 
s 80I(1)(a) of the Act, as the letter indicated in no uncertain terms that any further work to be engaged by the applicant outside 
of work in ECU required leave and would have to be carried out in his own time.  The respondent however also contends that 
even if the ‘decision’ was made when the applicant was sent an email from Mr Moore on 4 June 2010, the application for leave 
to appeal is still well out of time. 

24 The respondent says that the letter sent by the applicant on 12 August 2010 which related to advice sought as to whether, and 
to what extent, any leave deductions remained against the applicant’s leave credits for approved ECU activities, was a different 
issue and related to the absences raised in the letter dated 2 February 2010.  The respondent points out the applicant may have 
used the May 2010 Schedule as a basis of grounds in appeal in PSAB 17 of 2010, but the May 2010 Schedule was provided on 
or about 25 May 2010 and did not refer to the June 2010 annual leave as it preceded the leave the subject of this application.  
Whilst the respondent concedes the issues raised in this matter are similar to those raised in PSAB 17 of 2010 the respondent 
says that PSAB 17 of 2010 is also incompetent as it has been commenced out of time without leave.   

25 The respondent also says that the applicant’s contention that he was ill and was unable to attend to an appeal cannot be made 
out because the applicant filed PSAB 17 of 2010 and PSAB 18 of 2010 on 23 August 2010 which was precisely the time when 
the applicant was off work sick and had a medical certificate indicating total unfitness for work.  The respondent also contends 
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that the Public Service Appeal Board should disregard the medical evidence as a reason why the applicant did not do things in 
time as he was capable of attending to work outside of Australia in relation to matters that interested him.   

26 The respondent also points out that the time which has elapsed since the decision was made is not insignificant and the 
secondment to which the dispute relates ended approximately two months before the application was filed.  Consequently the 
respondent says in all the circumstances the applicant fails to discharge the onus upon him to establish that is fair in all of the 
circumstances to extend time to file the appeal.   

Legal Principles 
27 Section 80J of the Act provides that an appeal under s 80I of the Act shall be instituted in the prescribed manner and within the 

prescribed time.  The prescribed time is 21 days after the date of the decision: reg 107(2) Industrial Relations Commission 
Regulations 2005 (WA).  Pursuant to s 27(1)(n) of the Act, the Public Service Appeal Board may extend the time prescribed 
for instituting an appeal under s 80I of the Act:  Dehnel v Dr Neale Fong, Director General, Department of Health (2006) 86 
WAIG 3310. 

28 In Nicholas v Department of Education and Training (2008) 89 WAIG 817 the Public Service Appeal Board considered the 
principles that apply to extensions of time in unfair dismissal proceedings before the Commission pursuant to s 29(3) of the 
Act and were established in Malik v Paul Albert, Director General, Department of Education of Western Australia  (2004) 
84 WAIG 683 [11].  In Nicholas the Public Service Appeal Board held at [12]: 

Whilst the principles in Malik may be of some assistance in the present context, a more apposite approach in our view, 
given the range of different decisions from which persons may commence appeal proceedings under s 80I of the Act, and 
where the exercise of the statutory power to extend any prescribed time by s 27(1)(n) of the Act is under consideration, is 
that applicable to extensions of time to appeal and institute proceedings generally. 

29 Although we agree that the principles applicable to extensions of time to appeal and institute proceedings generally should be 
applied to applications to extend time to institute an appeal under s 80J of the Act, we do not agree that the principles 
considered in Malik may be of assistance when considering an application to extend time to file an appeal under s 80I of the 
Act.  As observed by McLure J in Aurion Gold v Bilos [2004] WASCA 270; (2004) 84 WAIG 3759, compliance with s 29(2) 
and s 29(3) of the Act constitutes an essential preliminary to the exercise of the Commission’s jurisdiction.  Consequently 
s 27(1)(n) of the Act has no application to an extension of time to refer a claim of unfair dismissal under s 29(1)(b)(i) of the 
Act as s 29(3) of the Act expressly provides that the Commission may accept a referral out of time if the Commission 
considers that it would be unfair not to do so.   

30 A public service officer has a right of appeal under s 80I of the Act but the Public Service Appeal Board may exercise its 
discretion to refuse leave to extend time to file an appeal if an appeal is not filed within the time prescribed.  Section 80J of the 
Act when read with the power to extend the Act in s 27(1)(n) of the Act creates a discretion to extend time in relation to a 
matter already within jurisdiction.  As the Public Service Appeal Board observed in Dehnel the observations of McLure J in 
Bilos at [28] – [29] make it plain that [66]: 

[T]he provisions of s.29(2) and (3) are to be distinguished from the provisions of s.80J.  There is no prohibitive language 
in its terms.  They are directory and procedural, being that ‘[a]n appeal under 80I … shall be instituted in the prescribed 
… time’ (underlining added).  There is no requirement for what the respondent refers to as the ‘enabling’ provisions of 
s.29(3) in s.80J as the language used in s.29(2) and (3) is significantly different to that in s.80J and Regulation 107(2).  
Section 29(2) is subject to subsection (3), so the two subsections must be read together.  As McLure J said, if the 
legislature had intended to change the previously prohibitive character of s.29(2) ‘from substantive to procedural, it is to 
be expected that the general provision in s 27(n) to extend time would apply.’  In that case subsection (3) would be 
unnecessary.  She went on to note the use of language which distinguished jurisdictional from procedural requirements. 

31 The principles to be applied by the Full Bench when considering whether to grant leave to file an appeal out of time are in our 
opinion the principles that should be applied to applications to extend time for filing an appeal under s 80I of the Act.  These 
principles were set out by the Industrial Appeal Court in Cousins v YMCA of Perth [2001] WASCA 374; (2001) 82 WAIG 5 
where the Presiding Judge, Kennedy J referred to the decision of the High Court in Gallo v Dawson (1990) 64 ALJR 458, 
where he said [37] and [39]: 

In Gallo v Dawson (1990) 64 ALJR 458, McHugh J said, at 459, in relation to an extension of time for appealing from a 
single Justice under the High Court Rules: 

‘The discretion to extend time is given for the sole purpose of enabling the Court or Justice to do justice between 
the parties: see Hughes v National Trustees Executors & Agency Co of Australasia Ltd [1978] VR 257 at 262.  
This means that the discretion can only be exercised in favour of an applicant upon proof that strict compliance 
with the rules will work an injustice upon the applicant.  In order to determine whether the rules will work an 
injustice, it is necessary to have regard to the history of the proceedings, the conduct of the parties, the nature of 
the litigation, and the consequences for the parties of the grant or refusal of the application for extension of time: 
see Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 92; Jess v Scott (1986) 12 FCR 187 at 
194-195.  When the application is for an extension of time in which to file an appeal, it is always necessary to 
consider the prospects of the applicant succeeding in the appeal: see Burns v Grigg [1967] VR 871 at 872; 
Hughes, at 263-264; Mitchelson v Mitchelson (1979) 24 ALR 522 at 524. It is also necessary to bear in mind in 
such an application that, upon the expiry of the time for appealing, the respondent has 'a vested right to retain the 
judgment' unless the application is granted: Vilenius v Heinegar (1962) 36 ALJR 200 at 201.  It follows that, 
before the applicant can succeed in this application, there must be material upon which I can be satisfied that to 
refuse the application would constitute an injustice.’ 

… 
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As was emphasised by McHugh J in Gallo v Dawson (supra), the discretion to extend time is given for the sole purpose 
of enabling the Court (or, in this case, the Industrial Relations Commission) to do justice between the parties, and the 
discretion can only be exercised in favour of an applicant upon proof that strict compliance with the rules will work an 
injustice upon him.  One of the relevant factors relates to what the consequences will be of the grant or refusal of the 
application for an extension of time.  Another relevant factor for granting an extension of time is that the proposed appeal 
has some prospects of success, whilst conceding, as Brennan CJ and McHugh J said in Jackamarra v Krakouer, that an 
appellate court can only assess the merits in a fairly rough and ready way, because otherwise the court would have to 
conduct a full rehearsal for the appeal. 

Conclusion 
32 When the reasoning in Gallo is applied to this application the following matters are relevant. 
(a) Consequences of the Grant or Refusal of the Application for an Extension of Time 
33 As a consequence of the commonality of the issues in PSAB 17 of 2010 and PSAB 21 of 2010, these appeals have been listed 

for hearing to be heard together and it is contemplated that if leave to appeal is granted in this matter, then PSAB 22 of 2010 
will be heard together with PSAB 17 of 2010 and PSAB 21 of 2010.   

34 If an extension of time is refused, the applicant will be unable to challenge the decision of the respondent to require him to take 
annual leave whilst he undertook external activities in Kenya.  Although a similar issue is raised in PSAB 17 of 2010, the 
respondent has indicated that the appeal has also been commenced out of time.  If leave to extend time is granted in this matter 
the resolution of the issues in dispute between the applicant and the respondent in PSAB 17 of 2010 and PSAB 21 of 2010 are 
not likely to be extended or enlarged as there is an overlap in the legal and factual issues raised in the appeal in this matter and 
PSAB 17 of 2010.  There is also an overlap in the issue of law raised in respect of s 102 of the PSM Act in PSAB 21 of 2010.  
PSAB 21 of 2010 deals with an application for external employment under s 102 of the PSM Act.   

(b) Prospects of Success of the Appeal 
35 The parties have not raised any issue in this application which go to the prospects of the appeal.  Although the Public Service 

Appeal Board has insufficient material before it to make any judgment about the prospects of the appeal, it is apparent from the 
issues raised in the notice of appeal and the notice of answer that the appeal raises an important issue about the terms and 
conditions of employment that attach to a secondment of a public service officer under s 66 of the PSM Act and whether it is 
necessary to obtain approval under s 102 of the PSM Act for work that is to take place outside Western Australia and is 
authorised by an agency to which a public service officer is seconded to.   

(c) History of the Proceedings  
36 The delay by the applicant in filing the appeal is considerable.  If it can be said the letter dated 25 May 2010 is the ‘decision’ 

that is the subject of the appeal under s 80I(1)(a) of the Act, the appeal was filed 19 weeks and two days out of time.  If the 
‘decision’ challenged in this appeal was made on 4 June 2010, the appeal was filed 17 weeks and four days out of time.  
Notwithstanding the delay, the evidence of the applicant and correspondence between the parties indicates that from 
2 February 2010 until at least 16 September 2010 when he met with the respondent that the applicant had made it plain to the 
respondent that he disputed the decision. 

37 As to the applicant’s evidence about the delay, we found the evidence given by the applicant that he was uncertain whether 
leave would be deducted for the July 2010 leave as he did not receive a schedule until sometime in late August 2010 to be 
unsatisfactory.  We also found his evidence that he was uncertain whether leave credits would be deducted by the respondent 
for the time spent in Kenya in July 2010 to be unsatisfactory.  It is clear that the May 2010 Schedule which was provided to 
him in May 2010 did not relate to leave taken by him in July 2010 but related to the activities disclosed by him in the letter 
dated 2 February 2010.  Further, the May 2010 Schedule was provided to him with the letter dated 25 May 2010 which was 
prior to him informing the respondent that he was intending to travel to Kenya in July 2010.  Consequently, we reject the 
applicant’s evidence and the submission made on his behalf that the respondent had misrepresented the position concerning the 
applicant’s leave credits. 

38 We do, however, accept the submission that the applicant’s mental health was deteriorating in June 2010 and continued to 
deteriorate when he returned to the Department of Premier and Cabinet on 16 August 2010.  We also accept that although he 
returned to work after being on sick leave from 23 August 2010 until 23 September 2010 he found it difficult to deal with 
correspondence in respect of dealings with the issues in dispute with the respondent.  His evidence about this is corroborated 
by the medical evidence contained in the report of Dr M D Woodall who reports that the applicant is suffering from an 
Adjustment Disorder with depressed and anxious moods. 

39 We are not, however, satisfied that because of the applicant’s illness that he was incapable of filing an appeal until 28 October 
2010 as the applicant had filed PSAB 17 of 2010 and PSAB 18 of 2010 on 23 August 2010.  The applicant’s evidence was 
simply that on some days he could not deal with correspondence from the Department of Premier and Cabinet not that he was 
unable to deal with correspondence about the trip to Kenya in July 2010 for substantial periods of time.  Consequently, we are 
not satisfied his explanation for the delay is reasonable.  We also take into account that he was capable of travelling to Canada 
from 19 September 2010 until 5 October 2010.   

40 Although a lengthy delay in filing the appeal without a reasonable explanation for the delay militates against the granting of 
the application for an extension of time, that is not the only factor that the Public Service Appeal Board must consider.  Whilst 
a lengthy delay without a reasonable explanation for the delay would usually warrant dismissal of an application to extend time 
to file an appeal under s 80I of the Act, there are four important factors in this matter that strongly favour granting an extension 
of time.  The first is that although the respondent contends that PSAB 17 of 2010 has also been filed out of time the hearing of 
this appeal will not substantially add to the hearing and determination of the issues in dispute in PSAB 21 of 2010 (or PSAB 17 
of 2010 if that appeal proceeds).  Secondly, there is no evidence that the respondent will incur any prejudice if this appeal is to 
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be heard and determined.  Thirdly, if the application is refused the applicant will be left without redress in relation to the leave 
taken to attend research activities in Kenya whilst on secondment to ECU.  Fourthly, it is an important principle and of great 
weight that the entitlement to annual leave is a fundamental right and entitlement of a public service officer and indeed of all 
employees.  What conditions should attach to the taking of annual leave when the applicant was on secondment is an issue of 
some importance and is an issue that warrants resolution.  For these reasons we are of the opinion that the time within which to 
lodge the appeal should be extended to 28 October 2010. 

 
 

2011 WAIRC 00115 
APPEAL AGAINST THE DECISION MADE ON 4 JUNE 2010 TO REQUIRE THE TAKING OF ANNUAL LEAVE 

WHILE ON SECONDMENT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN JAMES ROSS 
APPLICANT 

-v- 
PETER CONRAN, DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 THE HONOURABLE J H SMITH, ACTING PRESIDENT - CHAIRMAN 
 MR B DODDS - BOARD MEMBER 
 MR K CHINNERY - BOARD MEMBER 
DATE MONDAY, 14 FEBRUARY 2011 
FILE NO PSAB 22 OF 2010 
CITATION NO. 2011 WAIRC 00115 
 

Result Application to extend time granted 
Representation 
Applicant Ms P Giles (of counsel) 
Respondent Mr R Andretich (of counsel) 
 

Order 
HAVING heard Ms P Giles (of counsel) on behalf of the applicant and Mr R Andretich (of counsel) on behalf of the respondent, 
the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders:— 

THAT the time for filing of PSAB 22 of 2010 be extended to 28 October 2010. 
(Sgd.)  THE HONOURABLE J H SMITH, 

Acting President, 
[L.S.] On behalf of the Public Service Appeal Board. 

 
 

2011 WAIRC 00162 
APPEAL AGAINST THE DECISION MADE ON 1 JUNE 2010 RELATING TO CONSULTATION WITH EMPLOYER 

RE SEVERANCE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL ROBERT WINZER 
APPELLANT 

-v- 
DEPARTMENT OF PLANNING 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
 ACTING SENIOR COMMISSIONER P E SCOTT - CHAIRMAN 
 MR P STEWART - BOARD MEMBER 
 MR J WRIGHTSON - BOARD MEMBER 
DATE FRIDAY, 25 FEBRUARY 2011 
FILE NO PSAB 12 OF 2010 
CITATION NO. 2011 WAIRC 00162 
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Result Appeal dismissed 
 

Order 
WHEREAS this is an appeal to the Public Service Appeal Board pursuant to Section 80I of the Industrial Relations Act 1979; and 
WHEREAS on the 17th day of February 2011 the appellant filed a Notice of Discontinuance in respect of the appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders:  

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS— 

2011 WAIRC 00178 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VIRGINIA MIDORI BOWER 
APPLICANT 

-v- 
DIRECTOR GENERAL OF HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN 
HIS INCORPORATED CAPACITY UNDER S7 OF THE HOSPITAL AND HEALTH SERVICES 
ACT 1927 AS THE METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSA 70 OF 2007 
CITATION NO. 2011 WAIRC 00178 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS on the 28th day of February 2011 the applicant’s representative advised the Public Service Arbitrator in writing that she 
wished to discontinue the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00177 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FRANCES ELIZABETH PHILLIPS 
APPLICANT 

-v- 
MINISTER FOR HEALTH IN RIGHT OF THE METROPOLITAN HEALTH SERVICE, NORTH 
METROPOLITAN HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2011 
FILE NO PSA 87 OF 2005 
CITATION NO. 2011 WAIRC 00177 
 

Result Appeal dismissed 
 

Order 
WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and  
WHEREAS on the 28th day of February 2011 the applicant’s representative advised the Public Service Arbitrator in writing that she 
wished to discontinue the appeal; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00171 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN ROSS 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF THE PREMIER AND CABINET 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 1 MARCH 2011 
FILE NO PSA 22 OF 2010 
CITATION NO. 2011 WAIRC 00171 
 

Result Application dismissed 
 

Order 

WHEREAS this is a reclassification appeal made pursuant to the Industrial Relations Act 1979; and 

WHEREAS on the 2nd day of June 2010 and the 2nd day of August 2010 the Public Service Arbitrator convened conferences for the 
purpose of conciliating between the parties; and 

WHEREAS at the conclusion of the latter conference the applicant sought time to consider his position; and 

WHEREAS on the 23rd day of February 2011 the applicant filed a Notice of Discontinuance in respect of the appeal; 
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00136 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVE MARTYN WHITFORD-HARVEY 
 AUBREY BIRKELBACH, PH. D 
 PETER BRASH 
 D'ARCY KEVIN SPIVEY 

APPLICANTS 
-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
HEARD BY WRITTEN SUBMISSIONS  
 6 DECEMBER 2010, 13 DECEMBER 2010, 12 JANUARY 2011, 10 FEBRUARY 2011 
DELIVERED FRIDAY 18 FEBRUARY 2011 
FILE NO. PSA 34 OF 2010, PSA 35 OF 2010, PSA 36 OF 2010, PSA 37 OF 2010 
CITATION NO. 2011 WAIRC 00136 
 

CatchWords Public Service Arbitrator – Reclassification – Arbitrator – Specified Callings – Legal practitioners – 
Legal officers – Principles of equity and merit – Memorandum of Understanding – Temporary special 
allowance – Industrial Relations Act 1979 s 80E, s 80E(2)(a), s 80F(2) – Public Service Award 1992 cl 
11, cl 12 – Workers’ Compensation Reform Act 2004 s 130, s 130 cl 286(3), s 188(2) – Workers’ 
Compensation and Injury Management Act 1981 

Result Temporary special allowance granted 
Representation  
Applicants Dr A Birkelbach as agent 
Respondent Mr A Dores as agent 
 

Reasons for Decision 
1 The applicants occupy positions of arbitrator within the Dispute Resolution Directorate (DRD) of WorkCover WA.  These 

positions are classified at level 9 under the general division of the Public Service Award 1992 (the Award).  They seek 
reclassification to or recognition of equivalency to specified calling level 6.3.   

2 The Public Service Arbitrator’s jurisdiction to deal with these claims relies upon s 80E of the Industrial Relations Act 1979 
(the Act), which is an exclusive jurisdiction to enquire into and deal with an industrial matter.  By virtue of s 80F(2), the 
applicants are able to refer the particular type of industrial matter set out in s 80E(2)(a) being: 

“[A] claim in respect of the salary, range of salary or title allocated to the office occupied by a government officer and, 
where a range of salary was allocated to the office occupied by him, in respect of a particular salary within that range of 
salary allocated to him”.   

3 The applications rely on principles of equity and merit to justify their claims not on an increase in work value.  Therefore, 
Principle 6 – Work Value Changes of the Statement of Principles – July 2010 arising from the 2010 State Wage Case ([2010 
WAIRC 00337]; (2010) 90 WAIG 568) is not relevant to these claims (see also Health Services Union of Western Australia 
(Union of Workers) v Director General of Health as Delegate of the Hon Minister for Health in his incorporated capacity 
under s.7 of the Hospitals and Health Services Act 1927 (WA) as the Metropolitan Health Service ([2007 WAIRC 00396]; 
(2007) 87 WAIG 737).  

4 The history of the applicants’ appointments includes that they were each employed as a review officer immediately prior to the 
coming into operation of s 130 of the Workers’ Compensation Reform Act 2004 (the Reform Act).  This Act amended the 
Workers’ Compensation and Injury Management Act 1981 in a number of respects, including by providing for the appointment 
of arbitrators whose work effectively replaced that of review officers.  The Reform Act required that: 
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“A person cannot be approved as an arbitrator unless the person is a legal practitioner” (s 130 cl 286(3) the Reform Act).  
5 Specific provision was also made by s 188(2) of the Reform Act to provide that those officers of WorkCover WA who 

immediately before the coming into operation of s 130 of the Reform Act were review officers, were taken to be eligible for 
approval for appointment under s 286(3) of the Workers’ Compensation and Injury Management Act 1981 as arbitrators, 
notwithstanding that they were not legal practitioners.   

6 The issue in this case has arisen because those arbitrators who are legal practitioners have in recent years received the benefit 
of their positions being recognised as the specified calling of legal officer in the specified callings of the Award.  The effect of 
this is that those arbitrators whose positions have been recognised as the specified calling of legal officer receive a higher rate 
of salary than those who are not qualified as legal officers and therefore are still within the general salary scale of the Award, 
and those are the applicants in this case.   

7 This is the basis upon which the applicants say that their positions should be reclassified to specified calling level 6.3 to 
provide that they are recognised at the same level as their colleagues who perform the same duties. 

8 Same Duties 
The applicants also say in their submission: 

“20.  In operation Arbitrators, whether a legally qualified upon appointment, or appointed per transitional 
arrangements in the legislation, receive file allocations randomly.  There is no discernible pattern in which any 
arbitrator will receive more of a particular type of dispute than another, although it is possible for the Director 
to make allocations as the Director sees fit.”   

9 The applicants also provided a statement from Mark Charsley, Coordinator, Registry, of the DRD at WorkCover WA.  
Mr Charsley says that he oversees the work of the DRD registry staff, that the Registry receives new applications from parties 
in dispute over workers’ compensation matters and that officers of the Registry, on instruction from the Director, DRD, assign 
the files to an arbitrator.  He says that the assignment is made in a rotational fashion to the arbitrators and that whilst 
allocations are restricted to reflect periods of extended leave and whether the arbitrator is part-time or full-time, that “[w]hen 
allocating files the registry officers do not distinguish between the arbitrators who are legal practitioners and those who were 
appointed who were formerly review officers.”   

10 The respondent has not challenged this submission or Mr Charsley’s statement.  
11 Those circumstances indicate that the applicants perform the same work, in accordance with the legislation, as do those 

arbitrators who are recognised as legal officers on the basis of being legal practitioners, and there is no distinction between 
them in terms of the type and complexity of work allocated to them.   

Specified Calling 
12 I note that on 13 March 2008 the Public Service Arbitrator issued an order [2008 WAIRC 00160] reflecting an agreement in 

principle, between The Civil Service Association of Western Australia Incorporated and the Department of Consumer and 
Employment Protection and Others, set out in a Memorandum of Understanding (MOU), for the resolution of a dispute 
between the parties in respect of applications to amend the Award and the Government Officers Salaries Allowances and 
Conditions Award 1989.  The MOU between the parties included that they had agreed salary rates applicable to specified 
callings occupations contained within the two awards and amendment of the level descriptions of the specified calling salary 
schedule.  The MOU was said to be “in full and final settlement of all work value changes that occurred prior to the date of this 
MOU and all other claims in relation to specified calling rates of pay unless agreed between the parties.” 

13 The MOU also identified a number of issues for resolution including an agreed definition of “specified calling” and a 
procedure for the establishment of new specified callings.   

14 It was as a consequence or as a part of the process associated with this MOU that the positions of those arbitrators who were 
qualified as legal practitioners were recognised as legal officers in accordance with the specified calling provisions.   

15 I note at this point that there is no indication that the parties have reached an agreement on a new definition of specified 
calling, however, the Award as it stands provides for specified callings in the following terms:  

“12. - SALARIES SPECIFIED CALLINGS 
(1) Officers, who possess a relevant tertiary level qualification, or equivalent determined by the Executive Director, 

Labour Relations, Department of Consumer and Employment Protection, and who are employed in the callings of 
Agricultural Scientist, Architect, Architectural Graduate, Community Corrections Officer, Dental Officer, 
Dietician, Education Officer, Engineer, Forestry Officer, Geologist, Laboratory Technologist, Land Surveyor, 
Legal Officer, Librarian, Medical Officer, Medical Scientist, Pharmacist, Planning Officer, Podiatrist, 
Psychiatrist, Clinical Psychologist, Psychologist, Quantity Surveyor, Medical Imaging Technologist, Nuclear 
Medicine Technologist, Radiation Therapist, Scientific Officer, Social Worker, Superintendent of Education, 
Therapist (Occupational, Physio or Speech), Veterinary Scientist, or any other professional calling determined by 
the Executive Director, Labour Relations, Department of Consumer and Employment Protection, shall be entitled 
to annual salaries as contained in Schedule B. 

(2) …  
(3) The Executive Director, Labour Relations, Department of Consumer and Employment Protection shall be 

exclusively responsible for determining the relevant acceptable qualifications for appointment for the callings 
covered by this clause and shall maintain a manual setting out such qualifications. 

(4) …  
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(5)  … 
(c) Legal Officers - there shall be for the calling of Legal Officer an additional salary point which shall be 

the salary applicable to Level 9 (maximum) plus a special allowance equivalent to half the difference 
between Level 9 (maximum) and Class 1. 

…”  
16 An examination of clause 12 – Salaries Specified Callings, subclauses (1) and (3) of the Award in particular, shows that to 

meet the requirements of a specified calling an officer must possess a relevant tertiary qualification or equivalent.  The relevant 
tertiary qualification or equivalency is determined by the Executive Director, Labour Relations, Department of Consumer and 
Employment Protection (the Executive Director).  The officer must also be employed in one of the listed callings, in this case, 
legal officer.  

17 It is noted that the Executive Director is, according to sub-clause (3), exclusively responsible for determining the relevant 
acceptable qualifications, and for maintaining a manual setting out those qualifications.   

18 The Qualifications Manual referred to provides at page 176 those qualifications for a Legal Officer.  They are: 
“1.  Degree in Law   
  AND   
2.  Admitted to practice in the Supreme Court of Western Australia  
  OR   

  Legal Practitioner from outside the State whose qualifications for admission in Western Australia have been 
approved by the Barrister’s Board”.  

19 The applicants do not possess tertiary qualifications which have been determined by the Executive Director as relevant or 
equivalent to the relevant qualification.  

20 The applicants do not qualify for the definition of legal officer set out in the Qualifications Manual.  Therefore their positions 
cannot be classified as specified callings.  I note that it is not the position of arbitrator which is a specified calling but the 
calling of legal officer.  An arbitrator who holds a qualification as legal practitioner meets that requirement, however an 
arbitrator who does not hold that qualification does not meet the requirements for a specified calling of legal officer.   

21 There has been a good deal of controversy over the years about the fact that there are many occupations within the public 
sector where some officers, qualified and unqualified, undertake much the same work as those who are qualified to meet the 
specified callings test.  The rationale behind this has tended to be that the process of obtaining the qualification, and the 
holding of the qualification, enable the person to perform the work to a higher standard or to bring to it a different and broader 
perspective.  There are many examples of circumstances where some positions are held by officers who meet a specified 
calling criteria and others who do not and the distinction between them is sometimes claimed as being unfair.   

22 It is well known within industrial relations that one of the causes of dissatisfaction and dispute within the workplace is where 
employees undertaking the same work, working side by side, are subject to different conditions and different rates of pay 
without good reason (Chief Executive Officer, Department of Education Services v Civil Service Association of Western 
Australia Incorporated (FB) ([2000 WAIRC 00007]; (2000) 80 WAIG 2827).   

23 For many years the Statement of Principles contained an Inequities Principle which dealt with claims where employees 
performing similar work were paid dissimilar rates of pay without good reason, and set out a series of tests to be applied to 
applications seeking to rectify such inequities. 

24 In this particular case I am of the view that it is unfair for arbitrators, who do not hold qualifications as legal officers, to be 
treated differently from those arbitrators who meet the requirements to be legal officers.  Firstly, the former were recognised by 
the legislature as being appropriate for appointment to the position of arbitrator alongside those who hold the qualification as 
provided in s 188 of the Reform Act.  Secondly, they perform the same work and are allocated work on the same basis as those 
who meet the specified callings requirement.  They are required to perform work of the same nature, bearing the same level of 
responsibility.  Until those arbitrators who are legal practitioners were recognised as occupying the legal officer calling, they 
were classified at the same level and received the same salary.  I see this as a unique situation and not one which would justify 
flow-on to other callings.   

25 Therefore a remedy ought to be provided to the applicants.  The appropriate remedy however is not that their positions be 
classified as specified callings as they do not meet the specified callings requirement of being a legal officer.  As noted earlier, 
the specified calling is not arbitrator but legal officer.  Recognising the position of arbitrator as a specified calling would 
corrupt the integrity of the specified callings and create a precedent which is not my intention.  Therefore I intend to order that 
the applicants receive a temporary special allowance in accordance with Clause 11 – Salaries, subclause (5) of the Award, to 
bring their salaries to the equivalent of that which is paid to those arbitrators who are classified under the legal officer specified 
calling.   

 
 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 423 
 

2011 WAIRC 00146 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVE MARTYN WHITFORD-HARVEY 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 34 OF 2010 
CITATION NO. 2011 WAIRC 00146 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00147 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUBREY BIRKELBACH, PH. D 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 35 OF 2010 
CITATION NO. 2011 WAIRC 00147 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on his own behalf and Ms H Dooley and with her Mr A Dores on behalf of the respondent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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2011 WAIRC 00148 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER BRASH 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 36 OF 2010 
CITATION NO. 2011 WAIRC 00148 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 

 
 

2011 WAIRC 00149 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES D'ARCY KEVIN SPIVEY 
APPLICANT 

-v- 
WORKCOVER WA 

RESPONDENT 
CORAM PUBLIC SERVICE ARBITRATOR 
 ACTING SENIOR COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO PSA 37 OF 2010 
CITATION NO. 2011 WAIRC 00149 
 

Result Temporary special allowance granted 
 

Order 
HAVING heard Dr A Birkelbach on behalf of the applicant and Ms H Dooley and with her Mr A Dores on behalf of the 
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

1. THAT the respondent shall pay to the applicant a temporary special allowance to bring his salary to the same 
level as that paid to arbitrators whose positions are classified as legal officers whilst the applicant occupies the 
position of arbitrator.  

2. THAT this order shall apply on and from the 24th day of August 2010. 
(Sgd.)  P E SCOTT, 

Acting Senior Commissioner, 
[L.S.] Public Service Arbitrator. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 33/2010 Denise Smith Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 as the 
Employer 

Scott A/SC Appeal granted 2/03/2011 

PSA 53/2005 Melita Irene 
Brown 

Director General of 
Health as delegate 
of the Minister of 
Health in right of 
the Metropolitan 
Health Service 

Scott A/SC Dismissed 23/12/2010 

PSA 67/2007 Anne Elizabeth 
Steele 

Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 a 

Scott A/SC Dismissed 25/11/2010 

PSA 68/2007 Christy Ging Director General of 
Health as delegate 
of the Minister for 
Health in his 
incorporated 
capacity under s7 of 
the Hospital and 
Health Services Act 
1927 a 

Scott A/SC Dismissed 25/11/2010 

 

 

EMPLOYMENT DISPUTE RESOLUTION MATTERS—Notation of— 

The following were matters before the Commission under the Employment Dispute Resolution Act 2008 that 
concluded without an order issuing. 
 

 

Application 
Number 

Matter Commissioner Dates Result 

APPL 1/2011 Request for mediation re employee 
entitlements 

Scott A/SC N/A 
 

Discontinued 
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ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00078 
DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES LUKE BURGE OF BURGE HOLDINGS WA T/A BURGE TRANSPORT 

APPLICANT 
-v- 
HOLMES HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 7 FEBRUARY 2011 
FILE NO/S RFT 21 OF 2010 
CITATION NO. 2011 WAIRC 00078 
 

Result Discontinued 
Representation 
Applicant Mr L Burge 
Respondent Mr R Holmes 
 

Order 
HAVING heard Mr L Burge on behalf of the applicant and Mr R Holmes as on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 
 

2011 WAIRC 00156 
REFERRAL OF DISPUTE RE BREACH OF CONTRACT 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES MKZ TRANSPORT PTY LTD  

APPLICANT 
-v- 
PERTH FREIGHTLINES PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 24 FEBRUARY 2011  
FILE NO/S RFT 38 OF 2010  
CITATION NO 2011 WAIRC 00156 
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Catchwords Owner-driver contract – Referral of dispute regarding breach of contract – Jurisdiction of Tribunal – 
Application to dismiss – Exclusive choice of law clause in contract – Relevant principles of private 
international law – Victorian legislation – Owner-Drivers (Contracts and Disputes) Act 2007 ss 6, 7, 
43, 47; Owner Drivers and Forestry Contractors Act 2005 (Vic) ss 8, 42, 44 

Result Tribunal refrains from further hearing matter 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent Mr D Heldsinger of counsel 
 

                                           Reasons for Decision 
1 This referral to the Tribunal alleges that on or about 14 April 2010 the respondent unlawfully terminated an owner-driver 

contract with the applicant in circumstances entitling the applicant to damages under the Owner-Drivers (Contracts and 
Disputes) Act 2007 (“the OD Act”). 

2 The proceedings have some history.  In application RFT 19 of 2010, proceedings were commenced before the Tribunal by the 
Transport Workers Union of Australia against the respondent on behalf of MKZ Transport Pty Ltd.  By consent order of 
30 November 2010, the Tribunal dismissed that application for want of jurisdiction, on the grounds that the owner-driver, 
MKZ Transport Pty Ltd, was not eligible to belong as a member of the union, and hence the union could not refer the matter to 
the Tribunal on the owner-driver’s behalf. 

3 Other jurisdictional issues were taken in those proceedings. Counsel made written and oral submissions in relation to them, 
which were unnecessary to be determined by the Tribunal in those proceedings. 

4 It was a term of the consent order, that MKZ Transport Pty Ltd reserved the right to refer the matters the subject of the dispute 
in RFT 19 of 2010 to the Tribunal along with the filing and service of particulars of claim and defence respectively.  
Furthermore, submissions made by the parties to the proceedings in RFT 19 of 2010, in relation to jurisdictional issues, were to 
be adopted and applied in any fresh proceedings commenced, with the ability for supplementary submissions to be filed as may 
be required. 

5 These proceedings have accordingly been commenced in accordance with the consent order.   
6 A threshold issue, arising from RFT 19 of 2010, is whether the Tribunal has jurisdiction to hear the applicant’s claim, by 

reason of an exclusive choice of law clause in the owner-driver contract, entered into between the parties.  A copy of the 
contract was tendered as exhibit R1 in RFT 19 of 2010.  I will refer to the relevant provisions below. 

7 With the concurrence of the Tribunal, the parties have requested that this issue be determined as a preliminary point, prior to 
the commencement of the substantive hearing listed for 2-4 March 2011. 

Contentions of Parties 
8 The submissions of the parties in relation to this preliminary issue, as adopted from RFT 19 of 2010, were as follows. 
9 Counsel for the respondent submitted that once a question of jurisdiction has been raised, it is incumbent on the Tribunal to 

determine that issue before exercising its powers to resolve the dispute between the parties. This is undoubtedly correct: 
Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western Australia 
(Association of Workers) (1986) 67 WAIG 325 per Rowland J at 330. 

10 Counsel submitted that by cl 35 of the contract the parties agreed to the exclusive jurisdiction of the courts and tribunals of 
Victoria.  Furthermore, by cl 31 of the contract, a procedure is set out by which disputes are to be resolved arising under the 
contract.   

11 Notably, failing the resolution of a dispute at the initial stages through an initial discussion and Board of Reference, an 
aggrieved party is required to refer an unresolved dispute to the Small Business Commissioner of Victoria. If the dispute still 
remains unresolved, an application can then be made to the Victorian Civil and Administrative Tribunal (“the VCAT”). 

12 Accordingly, on the basis of the terms of the contract, the respondent contended that it was the clear and express intention of 
the applicant and the respondent, that any disputes arising under the contract, including from its termination, would be dealt 
with in Victoria. 

13 The respondent submitted that this is not affected by s 7(1) of the OD Act, in that nothing in cls 31 and 35 of the contract 
operates to exclude, modify or restrict the operation of the OD Act.  Furthermore, nothing in the contract is inconsistent with 
the OD Act or is contrary to it.   

14 There were other submissions made by counsel for the respondent going to jurisdiction.   
15 The first alternative jurisdictional argument was that relating to the provisions of the Owner Drivers and Forestry Contractors 

Act 2005 (Vic) (“the ODFC Act”).  It was contended that s 8(1) of the ODFC Act provides that this legislation will apply to 
owner-drivers who are engaged under an owner-driver contract that is made in Victoria or that is subject to the laws of 
Victoria.   

16 Accordingly, the submission was that as the contract is governed by the laws of Victoria, the dispute between the parties must 
be determined in accordance with the Victorian legislation. 
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17 There was a further submission made about the terms of the ODFC Act.  That was to the effect that by reason of s 6(2)(b) of 
the OD Act, the jurisdiction of the Tribunal was ousted.  As the argument ran, it was contended that the words “an order made” 
in s 6(2)(b) of the OD Act, should properly be construed to mean “an order that could be made”.   

18 It was submitted that this was consistent with a similar provision in the Victorian legislation, and that the Tribunal should, 
accordingly, give the legislation a strained construction to accord with the evident purpose and intent of the provision:  
Bermingham v Corrective Services Commission of New South Wales (1988) 15 NSWLR 292 per McHugh JA at 302. 

19 There were supplementary submissions filed by the respondent on 21 February 2011.   
20 It was further contended that the terms of s 47(3) of the OD Act have the effect of requiring the Tribunal to take into account, 

in determining the present dispute, the agreement of the parties. This includes, as the submission went, the exclusive choice of 
law clause in the contract.  Accordingly, the Tribunal should find that the proper forum for the determination of the dispute is 
the VCAT in Victoria.  

21 It was also re-emphasized by counsel for the respondent that s 7(1) of the OD Act, which provides that no provision in an 
owner-driver contract can restrict the operation of the OD Act, cannot invalidate cl 35 of the contract.  

22 On behalf of the applicant, Mr Dzieciol submitted that on a plain interpretation of the OD Act, applying established principles 
of construction as in Network Ten Pty Limited v TCN Channel Nine Pty Limited (2004) 218 CLR 273, the latter submission of 
the respondent as to the effect of s 6(2) cannot be supported.  It was Mr Dzieciol’s submission that the ordinary and natural 
meaning of the words “an order made” is clear and entirely consistent with the scheme of s 6 of the OD Act as a whole. 

23 Mr Dzieciol submitted that the words used in s 6(2) as to both the New South Wales and the Victorian legislation were 
deliberately drafted in those terms.  It is made clear that there must be either a contract determination on foot under the New 
South Wales legislation, or alternatively, an order actually made under the Victorian legislation, before the ouster of the 
Tribunal’s jurisdiction in s 6(2) can have effect. 

24 In the absence of any admissible evidence led by the respondent that such an order is in effect under the ODFC Act, then 
s 6(2)(b) of the OD Act has no work to do in the present circumstances, according to the applicant. 

25 Insofar as the exclusive jurisdiction clause in cl 35 and the dispute resolution provisions in cl 31 of the contract are concerned, 
Mr Dzieciol submitted that those provisions needed to be read down, given that the Tribunal’s jurisdiction plainly extends to 
the current dispute, by reason of s 6(1) of the OD Act.  That is, in this case, the owner-driver contract was entered into in 
Western Australia and was performed in Western Australia. 

Consideration 
26 In this case, for the following reasons, I conclude that the issue for determination by the Tribunal is not one of absence of 

jurisdiction rather it is one of the exercise of discretion by the Tribunal. 
27 As they have been referred to by counsel in their arguments, and I will be referring to them later in these reasons, ss 6 and 7 of 

the OD Act are as follows: 
6. Application of Act 

  (1) This Act applies to and in relation to owner-drivers who are engaged —  
  (a) under an owner-driver contract that is entered into in Western Australia or that is subject to the 

law of Western Australia; or 
  (b) to transport goods wholly within Western Australia; or 
  (c) to transport goods from Western Australia to another place, or from another place to Western 

Australia, if a substantial part of the services under the owner-driver contract are performed in 
Western Australia. 

  (2) However, this Act does not apply in relation to an owner-driver contract if the owner-driver who is a 
party to the contract has the benefit of, or is otherwise covered by —  

  (a) a contract determination made under Chapter 6 of the Industrial Relations Act 1996 of New 
South Wales; or 

  (b) an order made under the Owner Drivers and Forestry Contractors Act 2005 of Victoria, 
   in relation to the contract. 

7. Act prevails over owner-driver contracts 
  (1) A provision in an agreement or arrangement in force on, or entered into after, the coming into operation 

of this section, whether an owner-driver contract or not and whether in writing or not, that —  
  (a) purports to exclude, modify or restrict the operation of this Act or the code of conduct; or 
  (b) is contrary to or inconsistent with anything in this Act, the code of conduct or an order of the 

Tribunal, 
   has no effect. 
  (2) A provision in an agreement or arrangement that has no effect because of subsection (1) does not 

prejudice or affect the operation of other provisions of the agreement or arrangement. 
  (3) Any purported waiver, whether in an owner-driver contract and whether in writing or not, of an 

entitlement under this Act has no effect. 
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  (4) Despite subsection (1), during the 6 months beginning on and including the day on which this section 
comes into operation, a provision of an owner-driver contract that is contrary to or inconsistent with a 
provision of this Act or the code of conduct prevails to the extent of the inconsistency. 

28 In my view, the Tribunal has jurisdiction to entertain the present application as the application concerns an owner-driver who 
was engaged under an owner-driver contract that was entered into in Western Australia.  Moreover, the contract provided that 
the applicant transport goods wholly within Western Australia.  I am therefore satisfied that the requirements of s 6(1)(a) and 
(b) of the OD Act are met in this case. 

29 I am not persuaded by the respondent’s submissions that s 6(2)(b) of the OD Act should be given the construction that it 
contends.  In my opinion, the language of s 6(2) taken as a whole is clear and it is the language of the statutory provision in 
question that must be the subject of primary focus.  As was said by Kirby J in Network Ten at par 87: 

“I accept wholeheartedly that the contemporary approach of this Court to the interpretation of contested statutory 
language is the purposive approach.  However, adopting that approach does not justify judicial neglect of the language of 
the statute, whether in preference for historical or other materials, perceived legal policy or any other reason.  A purposive 
construction is supported by section 15AA of the Acts Interpretation Act 1901 (Cth), but that section does not permit a 
court to ignore the words of the Act.  Ultimately, in every case, statutory construction is a text based activity.  It cannot be 
otherwise.” 

30 In my view, it is plain that the terms of s 6(2) in particular where in the preamble reference is made to “the benefit of” is 
referring to the existence of a determination or order made under the New South Wales or Victorian legislation respectively.  
The addition of the words “in relation to the contract” in my opinion confirm this interpretation, such that it is clearly referring 
to the operation of a determination or an order, made under the respective legislation, on the relevant owner-driver contract in 
issue. 

31 Additionally, I am not of the view that s 7(1) of the OD Act affects the operation of cls 31 and 35 of the contract.  There is 
nothing in those clauses that expressly purports to exclude, modify or restrict the operation of the OD Act. For the reasons I 
have already expressed, in my view, the OD Act plainly has application to the present dispute, by reason of s 6(1).  

32 The relevant provisions of the owner-driver contract for present purposes are in cls 31 and 35.  They provide as follows: 
“31. DISPUTES PROCESS 
The Parties will engage in the following dispute resolution process if any dispute arises over the terms, performance or 
termination of this Contract 
31.1 Stage 1: Initial Discussion 

The aggrieved party will advise the other party of the concern or problem as soon as possible.  The Parties will 
use their best efforts in good faith to resolve the issue.  Before proceeding to the next stage, the aggrieved party 
must have: 
a) Notified the other party in writing of the dispute; 
b) Advised what they would like to occur to resolve the dispute; 
c) Provided a reasonable time period for resolution; 
d) Accepted any invitation to meet with the other party to attempt to resolve the dispute. 

31.2 Stage 2: Board of Reference 
a) if the matter in dispute Is not settled at the first stage, the Parties may agree to refer the dispute to a 

Disputes Board, being a person or persons they agree will endeavour to resolve the dispute through 
mediation or other alternative dispute resolution. 

b) The Disputes Board will have the functions and powers conferred on it by agreement of the Parties.  
The Parties will participate in good faith in any Disputes Board process and take all necessary steps to 
attempt to resolve their dispute as soon as practicable. 

c) Alternatively, the aggrieved party may proceed directly to Stage 3. 
31.3 Stage 3: Victorian Small Business Commissioner 

The aggrieved party will refer the dispute to the Small Business Commissioner in accordance with Part 5 of the 
Act. 

31.4 Stage 4: Victorian Civil and Administrative Tribunal 
If the Small Business Commissioner has issued a certificate in accordance with section 40 of the Act, either 
party may make an application to the Victorian Civil and Administrative Tribunal in accordance with Part 5 of 
the Act. 

31.5 Negotiating agents 
Either Party can seek the assistance of their negotiating agent at any stage during this process. 

31.6 Parties to continue working during disputes process 
Work will continue as normal while this process is being followed. 
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31.7 Urgent matters 

Nothing in this clause will prevent either party from seeking an order in the nature of an injunction from the 
Victorian Civil and Administrative Tribunal in respect of genuinely urgent matters. 

… 

35. LAWS OF VICTORIA APPLY 

This Contract is governed by the laws of Victoria.  The parties agree to the exclusive jurisdiction of the courts 
and tribunals of that State.” 

33 In this case, it would seem from the terms of the ODFC Act, in particular s 8(1), that the present dispute, arising under an 
owner-driver contract that is subject to the laws of Victoria, would attract that legislation and the dispute resolution procedures 
set out under it.  Furthermore, from s 44 of the ODFC Act, the powers of the VACAT are very similar to those of the Tribunal 
under s 47(4) of the OD Act. 

34 Therefore on the face of it, both the Tribunal and the VCAT in Victoria would have jurisdiction to deal with the present dispute 
and to afford the applicant an appropriate remedy were its claim to be  established.  In my opinion, therefore, the resolution of 
this issue turns upon the operation of the exclusive choice of jurisdiction clause in cl 35 of the owner-driver contract and 
additionally, the terms of cl 31. 

35 As a matter of principle, it seems to me where parties have, as a part of their bargain, agreed to submit exclusively to the 
jurisdiction of courts and tribunals of a particular State, then absent any compelling reason to the contrary, parties should be 
held to their bargain (See generally R Garnett The Enforcement of Jurisdiction Clauses in Australia 1998 UNSW Law Journal 
Vol 21(1)). 

36 That is, applying the relevant principles of private international law, where parties to a commercial agreement have by the 
terms of their agreement, set out a procedure for dispute resolution and to which jurisdiction they should submit in resolving 
disputes under a contract, then that provision should be given great weight.   

37 This principle should be no less important in intra-national contracts as opposed to international contracts, where the parties 
have agreed to submit disputes arising under a contract to a foreign court. In the case of non-exclusive jurisdiction clauses, the 
courts appear to have taken a less stringent view. 

38 Cases upholding exclusive jurisdiction clauses within Australian courts appear to have been decided despite situations where 
the balance of convenience may point to trial in another forum. 

39 For example, in Rick Manietta Pty Ltd v National Mutual Life Association of Australasia Ltd (unreported Supreme Court 
Victoria per McDonald J 8 September 1995), in a case where the parties entered into a contract containing an exclusive choice 
of forum clause, the court was not persuaded to transfer the proceedings outside of the jurisdiction stipulated, despite the 
majority of evidence lying in another jurisdiction.   

40 Similar results were achieved in Bond Brewing Holdings Ltd v National Australia Bank Ltd (unreported Supreme Court 
Western Australia per Wallwork J 16 February 1990) and National Dairies WA Ltd v Wesfarmers Ltd (unreported Federal 
Court of Australia per Tamberlin J 22 July 1996). 

41 In Air Attention WA Pty Ltd v Seeley International Pty Ltd (unreported Supreme Court Western Australia per Walsh J 
3 September 1996) a proceeding commenced in Western Australia was transferred to South Australia by reason of the 
operation of an exclusive jurisdiction clause in a contract.  In dealing with this issue, Walsh J said at pp 6-7: 

“One has to interpret the clause in light of what it says before and I emphasise that the jurisdiction clause which states:  

“And the parties hereby submit to the jurisdiction of the courts of that State and any courts having jurisdiction to 
hear appeals there from.”  

  follows specifically from the words which appear before it:   

 “this agreement shall be construed and governed by the laws applicable in the State of South Australia.” 

It therefore in my opinion, inevitably leads to the conclusion that it is an exclusive clause and I so find accordingly. 

In the alternative, if I am wrong in the conclusion that I have reached, I would in any event have come to the position that 
even if it is not an exclusive jurisdiction clause, nonetheless full weight should be given to it because that clause 
evidences the basic intent of the contracting parties that their obligations were to be determined in accordance with the 
laws of the State of South Australia.  Even if the clause be construed, as I say it should not, to be not exclusive, 
nonetheless, in my view, that in itself would be sufficient reason to transfer the proceedings in any event to South 
Australia … 

It is appropriate therefore when considering the merits of the application, as I have already emphasised, to take into 
account, amongst other things, principles extracted from private international law.  To that extent the jurisdictional clause 
in the agreement is, in my view, a determinative feature of the application before me.  Notwithstanding all the 
considerations which should be properly taken into account, and I do not overlook them, the question at the end of the day 
is, what do the interests of justice in this case dictate? 
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Due weight, of course, as I have said, must be given to the fact that the litigation was initiated in Western Australia and 
that was the plaintiff’s choice.  Nonetheless, the plaintiffs had, when they reached the agreement, laid down as part of 
their contractual bargain that the agreement was to be construed and governed by the laws applicable in the State of South 
Australia and the parties submit to the jurisdiction of the courts in that State.” 

42 Whilst the respondent has indicated that possibly some witnesses may be required to give evidence from outside Western 
Australia, the material events leading to the termination of the owner-driver contract occurred in Western Australia.  No doubt 
there will be evidence required from persons present at the material times as to those relevant events in Western Australia.  

43 However, on the preponderance of authority, in my opinion, effect should be given to the exclusive jurisdiction clause in this 
case, and that matter is not outweighed by any balance of convenience issues that might otherwise arise. 

44 The terms of cl 31 of the contract only serve to strengthen the conclusions reached in this regard.  The parties by their bargain 
have not only specified, by exclusive provision, in which forum their disputes are to be finally resolved, but they have also 
agreed on the procedure to be adopted prior. The procedure agreed involves the application of the dispute resolution machinery 
provisions of the Victorian legislation.   

45 A possible exception to the enforcement of an exclusive jurisdiction clause may be where a party may suffer a juridical 
detriment if proceedings are stayed in reliance on an exclusive choice of forum clause in a contract.   

46 The only possible question that could arise in this regard is that by s 42(1) of the ODFC Act, any dispute arising from an 
alleged unlawful termination of an owner-driver contract must be the subject of an application to the VCAT within twelve 
months of the date of termination.  In this case, the applicant’s amended particulars of claim refer to the date of the alleged 
unlawful termination of the owner-driver contract as being 14 April 2010.   

47 Therefore, to bring proceedings under the Victorian legislation, the applicant will have to do so by on or about 13 April 2011 
to pursue its claim before the VCAT.  This may arguably also be subject to compliance with cl 31 of the owner-driver contract. 

48 Whilst this does impose some time limitation upon the applicant, given that the applicant’s claim is now fully particularised 
and with the benefit of electronic communications, I see no reason why that provision, in practical terms, should be an 
impediment to the upholding of the exclusive jurisdiction clause in this case. 

49 For the above reasons it is unnecessary for me to consider the supplementary submissions of the respondent in relation to the 
operation of s 47(3) of the OD Act.  This matter can await another day. 

50 Accordingly, the Tribunal will, pursuant to s 27(1)(a) of the Industrial Relations Act 1979 (as applied by s 43(1) of the OD  
Act ), refrain from further hearing or determining this matter. This order will be subject to further order of the Tribunal.  The 
parties will be granted a liberty to apply in the event of unforeseen difficulties in the matter being heard and determined in 
Victoria. 
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Order 
HAVING heard Mr A Dzieciol of counsel on behalf of the applicant and Mr D Heldsinger of counsel on behalf of the respondent 
the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders – 

(1) THAT the Tribunal, subject to further order, hereby refrains from further hearing or determining the 
present application. 

(2) THAT the parties have liberty to apply. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00154 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 
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RESPONDENT 
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DATE WEDNESDAY, 23 FEBRUARY 2011 
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CITATION NO. 2011 WAIRC 00154 
 
Result Application discontinued 
Representation 
Applicant Ms M Papa 
Respondent Mr R Dowdell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, sitting as the Road Freight 
Transport Industry Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act, 2007 
hereby orders: 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  P E SCOTT, 

[L.S.] Acting Senior Commissioner. 
 

NOTICES—Union Matters— 
2011 WAIRC 00219 

 
 

NOTICE 
 

FBM 3 of 2011 
 
Notice is given of an application by “The Electrical and Communications Association of Western Australia (Union of Employers)” 
to the Full Bench of the Western Australian Industrial Relations Commission for the alteration to Rule 3 – Qualification for 
Membership.   
 
The proposed alteration to Rule 3 is underlined and in bold text.   

 
3 - QUALIFICATION FOR MEMBERSHIP 

 
Membership shall be open to any person who is either an Electrical Contractor or a Communications Contractor and whose is 
substantially engaged in the work usually performed by either an Electrical Contractor or a Communications Contractor or a 
Refrigeration and Airconditioning Contractor . 
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For the purposes of this clause: 
 

a) Electrical Contractor means a person who holds an Electrical Contractors Licence and who employs at least one person 
(which may include themselves) who is, a person who holds an Electrical Worker’s Licence issued under the provisions 
of the Electricity (Licensing) Regulations 1991 (WA); and 

 
b) Communications Contractor means a person who employs a person (which may include themselves) or persons who 

perform, work which is regulated by the Australian Communications & Media Authority under the provisions of the 
Telecommunications Act 1997 (Cth); and 

 
c) Refrigeration & Airconditioning Contractor means a person who employs  

a person (which may include themselves) who is a person who holds a Refrigeration & Airconditioning Mechanic 
Licence, issued under the provisions of the Electricity (Licensing) Regulations 1991 (WA). 

 
 
 

The matter has been listed before the Full Bench at 10.30 am to 1:00 pm on Wednesday, 11 May 2011 in Court No. 3 (Floor 18).  A 
copy of the Rules of the organisation and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, 
Perth.   
 
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
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