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Submissions for the 2011 
WA Minimum Wage 

The WAIRC is required to set the minimum wage to apply to employers and employees covered by the WA industrial relations 
system. It must do this before 1 July each year. The current minimum wage for an adult employee of $587.20 per week was set in 
June 2010 to apply from 1 July 2010. 
The WAIRC invites interested persons or organisations to make a submission to the Commission on what the minimum wage 
should be. The Commission will hear oral submissions commencing on Tuesday, 31 May 2011. The proceedings are open to the 
public and will be webcast. Any person who wishes to make an oral submission at that time should notify the Registrar of the 
Commission stating the basis of their interest. This must be done by Friday, 13 May 2011. 
Written submissions are also welcomed. Any person or organisation who wishes to make a written submission should do so in 
writing or by email by Friday, 13 May 2011. Please note that copies of written submissions may be made available to other persons 
and may be displayed on the Commission’s website. 
Further particulars may be obtained from the Registry of the WAIRC and from the Commission’s website at www.wairc.wa.gov.au. 
All correspondence should be addressed to the Registrar at the above address or by email to registrar@wairc.wa.gov.au quoting 
Matter number 2 of 2011. 
DATED at Perth this 15th day of April 2011. 
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ON APPEAL FROM: 
Jurisdiction : Industrial Magistrate's Court 
Coram : Industrial Magistrate G Cicchini 
Citation : [2009] WAIRC 01357; (2009) 90 WAIG 42 
File Nos : M 32 of 2008 and M 33 of 2008 
 
CatchWords : Industrial law (WA) - Appeal against decision of Industrial Magistrate's Court - Application 

pursuant to s 83 of the Industrial Relations Act 1979 (WA) for enforcement of the Public 
Service Award 1992 and the Public Service General Agreements 2002, 2004, 2006 and 2008 
- Claim for 2.5 hours overtime for each week worked from 2002 until 2008 - Except for the 
'core' condition of 37.5 hours per week the provisions of the Department of Agriculture 
Agency Specific Agreements 2003, 2005 and 2007 ousted the provisions of the General 
Agreements in respect of hours of work - Industrial Relations Act 1979 (WA), s 29(1)(b)(ii), 
s 41, s 41(8), s 41(9), pt IIA div 2, s 80E, s 83, s 83A(2), s 84, s 114, s 114(1), s 114(2);  
Workplace Agreements Act 1993 (WA) s 3, pt 1A, s 4B, s 4C, s 4H, s 4H(2), s 4H(3), 
s 4H(5), s 4H(6), s 4H(6)(a), s 4H(7), s 4H(8), pt 2 div 4;  Public Sector Management Act 
1994 (WA) pt 3;  Labour Relations Reform Act 2002 (WA) s 31, s 98, s 99, s 100 of pt 3 
div 3. 

Result : Appeals allowed 
Representation: 
Appellant : Mr D J Matthews (of counsel) 
Respondent : Mr R L Hooker (of counsel) 
 

Case(s) referred to in reasons: 
Amcor Ltd v CFMEU [2005] HCA 10; (2005) 222 CLR 241; (2005) 79 ALJR 703; (2005) 138 IR 286; (2005) 214 ALR 56 
Australian Woollen Mills Pty Ltd v Commonwealth (1954) 92 CLR 424 
BHP Billiton Iron Ore Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers 
(Western Australian Branch) [2006] WASCA 124 
City of Wanneroo v Holmes (1989) 30 IR 362 
Chief Executive Officer, Department of Agriculture and Food v Ward and Wall [No 1] (2008) 88 WAIG 156 
Kucks v CSR Ltd (1996) 66 IR 182 
Liquor, Hospitality and Miscellaneous Union, WA Branch v Minister for Health [2011] WAIRC 00192; (2011) 91 WAIG 291 
Palermo v Rosenthal [2011] WAIRC 00069; (2011) 91 WAIG 129 
Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 
Public Service Commissioner v Dixon (1995) 75 WAIG 1822 
Re M [1921] 2 K.B.  
Victoria v Sutton (1998) 195 CLR 291 
Case(s) also cited: 
Wall and Ward v Chief Executive Officer, Department of Agriculture and Food (2007) 87 WAIG 2853; (2007) 87 WAIG 2872 
 

Reasons for Decision 
SMITH AP AND BEECH CC: 
The Appeal 
1 These are appeals instituted under s 84 of the Industrial Relations Act 1979 (WA) (the Act).  The appeals are against decisions 

of the Industrial Magistrate's Court given on 30 June 2010 in matters M 32 of 2008 and M 33 of 2008.  The matters were 
applications made under s 83 of the Act for the enforcement of the Public Service Award 1992 (the Award) and the Public 
Service General Agreement 2006 (the 2006 General Agreement) and related instruments.  In each matter the respondents allege 
the appellant had failed to comply with the Award and the 2006 General Agreement by failing to pay salary for 2.5 hours of 
work worked each week from 1 January 2003 until 20 August 2009 pursuant to cl 11(3)(d), cl 20(1) and cl 22(3) of the Award 
and cl 11, cl 13.15 and Schedule 1 of the General Agreements and related provisions.  Each respondent contended that they 
should have been paid for time worked as at overtime rates.  Both applications were heard together and were opposed by the 
appellant.   

2 The dispute between the parties is long standing and significant as there are approximately 80 other public sector employees in 
a similar position.  The issues in dispute between the parties first came before Smith SC in 2007 in her capacity as Senior 
Commissioner in applications made to the Public Service Arbitrator under s 80E of the Act and applications made to the 
Commission under s 29(1)(b)(ii) of the Act.  In the applications before the Commission made in 2007, the respondents' 
position was that since 31 December 2002 they had been and continued to be entitled to be paid for the average of 40 hours per 
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week worked, in accordance with workplace agreements made under the Workplace Agreements Act 1993 (WA), at the 
ordinary rate of pay under the Award and relevant industrial agreements.  The respondents were successful at first instance but 
the orders made by the Commission in those matters were quashed by the Full Bench in Chief Executive Officer, Department 
of Agriculture and Food v Ward and Wall (2008) 88 WAIG 156 (Ward and Wall No 1).  The respondents initially sought to 
appeal the decision of the Full Bench to the Industrial Appeal Court but later discontinued the appeals.   

3 Both respondents have been employed by the appellant for a considerable length of time.  John Martin Wall is employed as a 
Level 2 Administration officer and has worked for the appellant at Merredin for 11 years.  Mr Trevor James Ward is a Level 3 
Financial officer.  He has worked for the appellant in Perth since 2000.  Both are public service officers appointed and subject 
to pt 3 of the Public Sector Management Act 1994 (WA) (the PSMA).  They are also government officers for the purposes of 
div 2 of pt IIA of the Act.  Until 31 December 2002 both the respondents' employment was governed by workplace agreements 
made pursuant to the Workplace Agreements Act.   

4 The respondents' employment was also governed by the Award and a number of industrial agreements including the 2006 
General Agreement.  On 1 January 2003 the Labour Relations Reform Act 2002 (WA) amended the Workplace Agreements Act 
so as to cease the legal operation of the workplace agreements and made certain transitional arrangements.  One of the 
purposes of the Labour Relations Reform Act was to appeal the Workplace Agreements Act and phase out workplace 
agreements and dismantle the system of their registration.  Among other legislative amendments the Labour Relations Reform 
Act amended the Workplace Agreements Act by enacting transitional arrangements for existing workplace agreements.  
Pursuant to the amendments the terms of the respondents' workplace agreements became statutory contracts of employment.   

5 The ongoing dispute between the parties arises because the provisions of the Award and the General Agreements provided the 
payment for an average of 37.5 hours per week at an ordinary rate of pay.  Under the provisions of each workplace agreement 
which became a statutory contract of employment the respondents had an arrangement to work an average of 40 hours per 
week.  Since the expiration of the workplace agreements and the creation of the statutory contracts of employment by 
operation of the amendments to the Workplace Agreements Act by the Labour Relations Reform Act the respondents have 
continued to work an average of 40 hours per week and have not been paid for all of the average of 40 hours per week worked.  
However, from 7 March 2008 in the case of Mr Wall and 4 April 2008 in the case of Mr Ward the respondents have received a 
commuted overtime payment for the 2.5 hours of work each week. 

6 From 1 January 2003 onwards the respondents' employment was governed by the statutory contract of employment, the Award 
and other industrial instruments.  The industrial instruments which have at different times governed their employment have 
been apart from the Award, the Public Service General Agreement 2002 (the 2002 General Agreement), the Public Service 
General Agreement 2004 (the 2004 General Agreement), the 2006 General Agreement, the Department of Agriculture Agency 
Specific Agreement 2003 (the 2003 Agency Specific Agreement), the Department of Agriculture Agency Specific Agreement 
2005 (the 2005 Agency Specific Agreement), the Department of Agriculture and Food Agency Specific Agreement 2007 (the 
2007 Agency Specific Agreement) and the Agriculture System of Hours Arrangements 2004 (the 2004 System of Hours 
Arrangement).   

7 At the time of the hearing of the applications before the Industrial Magistrate's Court the respondents' employment was 
governed by the Award, the Public Service General Agreement 2008 (the 2008 General Agreement), the 2007 Agency Specific 
Agreement and the Agriculture System of Hours Arrangements 2007 (the 2007 System of Hours Arrangement).   

8 At the hearing in the Industrial Magistrate's Court the appellant disputed the respondents' claims and said that the respondents 
were only entitled to payment of 37.5 hours per week at the ordinary rate of pay under the applicable industrial instruments.  
The appellant argued that the applicable industrial instruments prevailed over the statutory contracts of employment because of 
the transitional provisions of the Workplace Agreements Act enacted by the Labour Relations Reform Act.  In particular, they 
argued the effect of the amendments were that any contract of work for more than an average of 37.5 hours per week as 
ordinary time was unlawful and invalid and could not be enforced.  The appellant also contended that the claims for overtime 
were untenable because the respondents had never considered any part of their working week to be overtime and in any event 
they were not directed to work overtime, as a direction to work overtime is a precondition for a payment of overtime.   

9 The appellant at first instance, also argued that some of the parts of the claim fell outside the six year limitation period in 
s 83A(2) of the Act.  There was also a dispute about the quantum claimed by the respondents.  However, no issue in relation to 
quantum or the limitation period is raised in these appeals. 

Legislation 
10 Pursuant to s 100 of pt 3 div 3 of the Labour Relations Reform Act the provisions of s 4H and pt 2 div 4 of the Workplace 

Agreements Act are to be regarded as continuing to have effect after the expiry of the Workplace Agreements Act, as if the 
Workplace Agreements Act had not expired.   

11 Pursuant to s 4B of the Workplace Agreements Act, new workplace agreements cannot be made on or after the designated day.  
The designated day is defined in s 3 of the Workplace Agreements Act as the day on which s 31 of the Labour Relations 
Reform Act came into operation.  This day was 15 September 2002 (Government Gazette, No 160, 6 September 2002 (4487)).   

12 Under s 4C of the Workplace Agreements Act, the respondents' workplace agreements ceased to have effect at the end of six 
months beginning with the designated day.   

13 The provision which preserved the respondents' workplace agreements as statutory contracts of employment is s 4H of the 
Workplace Agreements Act which provides as follows: 

(1) This section applies where —  
(a) a workplace agreement or an arrangement under repealed section 19(4)(b) ceases to have effect as 

provided by section 4C, 4D, 4E or 4F; or  
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(b) an employee ceases to be a party to a collective workplace agreement as provided by section 4G.  
(2) The employment of an employee becomes subject to a contract of employment under this section.  
(3) If —  

(a) the workplace agreement that ceased to have effect was an individual workplace agreement; or  
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect followed on the expiry of an 

individual workplace agreement,  
the contract of employment is one containing —  
(c) the same provisions as those of the workplace agreement or arrangement that has ceased to have effect, 

other than the provisions implied by section 18; and  
(d) if the employee had an existing contract of employment relating to the workplace agreement or 

arrangement, the provisions of that contract.  
(4) If —  

(a) the workplace agreement that ceased to have effect was a collective workplace agreement; or  
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect followed on the expiry of a 

collective workplace agreement,  
the contract of employment is an individual contract —  
(c) applying to the employee such of the provisions of the collective workplace agreement or arrangement 

that has ceased to have effect, other than the provisions implied by section 18, as were applicable to the 
employee; and  

(d) containing, in addition, the provisions of the existing contract of employment that the employee had 
relating to the workplace agreement or arrangement.  

(5) A contract of employment referred to in subsection (3) or (4) has effect, and may be varied or terminated, as if it 
were a contract entered into between the employer and the employee.  

(6) Despite subsection (2) the employer and the employee are bound by —  
(a) any award that extends to them; or  
(b) any employer-employee agreement under Part VID of the Industrial Relations Act 1979 to which they are 

parties.  
(7) Where subsection (6)(a) applies, the award ordinary rate of pay (howsoever described in the award) shall, for the 

purposes of the award only, be the rate of pay as prescribed in the award and not that prescribed in the contract of 
employment.  

(8) Where subsection (6)(a) applies, nothing in this section or in any other enactment or law requires an employer to 
pay an employee more than the greater of —  
(a) the employee's entitlement arising under the contract of employment; or  
(b) the employee's entitlement arising under the relevant award,  

whichever is the greater when assessed on a yearly basis.  
(9) This section does not apply to —  

(a) a workplace agreement that was registered under repealed section 40I; or  
(b) an arrangement under repealed section 19(4)(b) that followed on the expiry of such a workplace 

agreement. 
14 An 'award' is defined in s 3 of the Workplace Agreements Act to mean an award under the Act and includes any industrial 

agreement or order under the Act.   
The Material Provisions of the Award, General Agreements, Agency Specific Agreements and System of Hours 
Arrangements 
(a) The Award 
15 Clause 20(1) of the Award prescribes the hours of duty to be observed by officers to be 7 hours 30 minutes per day to be 

worked between 7:00am and 6:00pm, Monday to Friday.  Clause 22 of the Award contains an overtime clause.  Under 
cl 22(1)(a), overtime is defined to mean all work performed only at the direction of the employer or a duly authorised officer 
outside the prescribed hours of duty.  The prescribed hours of duty are defined in cl 22(1)(c), to mean an officer's normal 
working hours as prescribed by the employer in accordance with cl 20 Hours, of the Award.  Clause 22(3)(a) provides the 
entitlement to payment for overtime as follows: 

(a) An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance 
with paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this 
subclause, or any combination of payment or time off in lieu.  

16 The rate of which overtime is paid as is prescribed by cl 22(3)(d).  Of particular relevance to this matter is that payment for 
overtime on weekdays is prescribed for the first three hours worked outside the prescribed hours duty on any one weekday at 
the rate of time and one half, and after the first three hours on any one weekday, at the rate of double time.   



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 447 
 

(b) The 2006 General Agreement and the 2005 Agency Specific Agreement  
17 To understand the appellant's and respondents' arguments it is necessary to have regard to the relevant industrial instruments.  

For the purposes of setting out their arguments, we will refer only to the relevant clauses of the 2006 General Agreement and 
the 2005 Agency Specific Agreement that applied when the 2006 General Agreement was in force in this part of our reasons.  
However, when analysing the relevant industrial instruments in our opinion it becomes necessary to consider all of the General 
Agreements and Agency Specific Agreements that were operative between 2003 and 2008.   

18 Clause 8.1 of the 2006 General Agreement provides that the 'core' conditions of employment for employees covered by the 
General Agreement shall be the terms and conditions of the General Agreement with the exception of cl 13 – Hours, provided 
an average of no more than 37.5 hours per week as work worked as ordinary hours and a number of clauses of the Award.  It is 
notable that neither cl 20 nor cl 22 of the Award are prescribed as 'core' conditions.  Pursuant to cl 4.1(b) of the 2006 General 
Agreement, the parties agreed that the purpose of the General Agreement was in conjunction with the Award to provide a core 
set of employment conditions for employees bound by the General Agreement and under cl 4.1(c) to allow the parties to 
negotiate Agency Specific Agreements in accordance with cl 9 of the 2006 General Agreement.  As to the relationship between 
the 2006 General Agreement and the Award and Agency Specific Agreements cl 5.4 of the 2006 General Agreement provided 
as follows: 

5.4 This General Agreement shall be read in conjunction with the Award.  Where the provisions of the Award and 
this General Agreement are inconsistent, the provisions of this General Agreement shall prevail. 

19 Pursuant to cl 9 of the 2006 General Agreement, the role of the Agency Specific Agreements is set out.  Clause 9.1 and cl 9.2 
of the 2006 General Agreement provided as follows: 

9.1 The primary industrial instruments for regulating pay and conditions for employees shall be the Award and this 
General Agreement.  An Agency Specific Agreement shall be read in conjunction with the Award and this 
General Agreement and except where this General Agreement identifies conditions as core, the ASA will prevail 
over this General Agreement and the Award to the extent of any inconsistencies. 

9.2 Core conditions of employment referred to in clause 8 – Core Conditions of this General Agreement cannot be the 
subject of an Agency Specific Agreement. 

20 At the time the 2006 General Agreement came into force, the 2005 Agency Specific Agreement had been in force.  Pursuant to 
cl 5.5 of the 2006 General Agreement, the 2005 Agency Specific Agreement was continued on in force.   

21 Clause 20 of the Award is not listed as a 'core' condition in cl 8 of the 2006 General Agreement.  Relevantly cl 13 of the 2006 
General Agreement was also not a 'core' condition.  Clause 13.1 of the 2006 General Agreement provided the provisions of this 
clause replaced the provisions of cl 20 – Hours of the Award.  Pursuant to cl 13.2 of the 2006 General Agreement the 
prescribed hours of duty were 150 hours per four week settlement period, to be worked between 7:00am and 6:00pm Monday 
to Friday as determined by the employer, with a lunch interval of not less than 30 minutes.  In addition, pursuant to cl 13.5(a) 
of the 2006 General Agreement, the employer could vary the prescribed hours of duty observed in the agency or any branch or 
section thereof, consistent with a 150 hour four week settlement period, so as to make provision for: 

(i) the attendance of employees for duty on a Saturday, Sunday or Public Holiday; 
(ii) the performance of shift work including work on Saturdays, Sundays or Public Holidays; and 
(iii) the nature of the duties of an employee or class of employees in fulfilling the responsibilities of their office;  
provided that where the hours of duty are so varied an employee shall not be required to work more than five (5) hours 
continuously without a break. 

22 With respect to overtime, the 2006 General Agreement provided in cl 13.5(d) that an employee required to work overtime on 
any day was required to be paid the appropriate rates set out in cl 22 – Overtime Allowance of the Award for all time so 
worked.   

23 Clause 13.6(e) of the 2006 General Agreement also provided for flexible working arrangements to be made agency specific 
agreements, provided that an average of no more than 37.5 hours per week is worked as ordinary hours. 

24 Clause 13.15(a) and (d) of the 2006 General Agreement relevantly provided: 
(a) Where employees are directed by the employer to work more than 7.5 hours in any one (1) day, overtime applies.  

The parties acknowledge that the flexible working arrangement provides for the working of hours in excess of 7.5 
hours per day as normal hours if the employer and employee agree. 

… 
(d) Where an employee is required to work overtime at the beginning of a day with less than one (1) day's notice, that 

employee shall be paid overtime for any time worked prior to the commencing time for prescribed hours of duty 
determined by the employer under subclause 13.2 of this clause. 

25 The 2005 Agency Specific Agreement provided in cl 5.5 that except where the General Agreement identified conditions as 
'core', the agency specific agreement prevailed over the General Agreement and the Award to the extent of any inconsistencies. 

26 Pursuant to cl 10.1 of the 2005 of Agency Specific Agreement, the prescribed hours for employees within the agency were 
required to be worked between the span of hours of 6:30am to 6:30pm, Monday to Friday.  Under cl 10.2 of the 2005 Agency 
Specific Agreement the average daily hours were seven hours and 30 minutes, the settlement period was 13 weeks, the hours 
of duty in each settlement period were 487.5 hours, the maximum credit hours were 75 hours and maximum daily hours were 
12 hours. 

27 Under cl 10.3 the 2005 Agency Specific Agreement, payment of overtime was authorised in the following circumstances: 
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(a) The agreed system of hours is developed documented and made available to affected employees, 
supervisors/managers and the Union no later than 10 working days prior to the commencement of the system of 
hours and after receiving endorsement from the Director General or nominee. 

(b) The employees and their supervisor or manager in a work group  reach agreement by simple majority in a secret 
ballot on the system of hours to be worked being: 
(i) The agreed Agriculture System of Hours 
OR 
(ii) The Award provisions as per Clause 9 of this Agreement. 

(c) Where practical, there will be no core hours of duty or prescribed hours for employees who are subject to an 
agreed system of hours as per sub clause 10.3 (b) (i). 

28 Overtime could also be paid in certain circumstances where an employee had a credit of greater than 75 credit hours.  Clause 
10.9 provided: 

(a) Where duly authorised or directed by the Director General or a delegated officer, an employee working within the 
provisions of Clause 10 has greater than 75 credit hours the overtime provisions of the Parent Award will apply, 
subject to the following: 
(i) Where such excess hours cannot be cleared within the agreed settlement period due to work activities, 

project and programme demands the employee will receive payment in accordance with the overtime 
provisions of the Award. 

OR 
(ii) Where such excess hours are less than twenty five hours at the end of the settlement period, then by 

mutual agreement between an Employee and the delegated officer, Time in Lieu (TIL) at Award overtime 
rate can be taken. Agreed TIL under this clause must be cleared within 60 days, or, with the written 
agreement of the employee, taken with a period of leave. If TIL cannot been cleared as agreed, the excess 
hours will be paid out at Award overtime rates. 

(c) The System of Hours Arrangements 
29 It is common ground both the respondents agreed to enter into the System of Hours Arrangements, effective from 2 January 

2004.  The agreed System of Hours Arrangements were agreements to work flexible working arrangements in accordance with 
cl 10 of the Agency Specific Agreements.  The System of Hours Arrangements entered into by the respondents and others 
employed by the appellant were all essentially the same.  The 2004 System of Hours Arrangement provided the following 
provisions that were relevant to overtime: 

5. All officers are entitled to take time off for accrued 'flexitime', on a one hour for one hour basis: 

• Accrued 'flexitime' is hours worked, between Monday to Friday, in excess of 7.5 'average daily hours' but 
within the 6.30 a.m.-6.30 p.m. 'standard flexitime period'. 

• A maximum of 75 credit hours of 'flexitime' only may be carried forward between each 13 week 
'settlement period'. 

• A maximum of 37,5 debit hours of 'flexitime' only may be carried forward between each 13 week 
'settlement period'. 

• Accrued 'flexitime', in excess of 75 hours at the end of a 'settlement period', is automatically lost, if not 
duly authorised as 'Additional Hours'. 

6. Any approved or directed time worked by officers at Levels 1 to 5 outside the 12 hour 'standard flexitime period', 
or on weekends and public holidays, may be paid as 'overtime' or, if the officer chooses; taken as time in lieu 
(T.I.L.) at the overtime rate.  If such T.I.L. is not cleared within 2 months of accrual then it will be paid out by the 
incurring project. 

7. Overtime penalty rates will only apply for time in excess of 30 minutes worked outside the 12 hour 'standard 
flexitime period' between Monday to Friday, or on weekends and public holidays. 

The Industrial Magistrate's Reasons for Decision 
30 The Industrial Magistrate found at page 7 of his reasons for decision that it was undisputed that each of the respondents during 

the period of the claim, except when on leave for various reasons, worked 40 hours each week and that from 1 April 2006 they 
had only been paid for 37.5 hours of the 40 hours worked.  The Industrial Magistrate pointed out that the appellant's suggestion 
that it was open to the respondents to terminate the statutory contracts of employment and if they did so they would work and 
be paid for 37.5 hours per week, was a harsh criticism of the respondents; particularly given that the statutory contracts 
preserved their contractual entitlement to work 40 hours per week.  He also held that it was unfair to blame the respondents for 
the protracted dispute.   

31 The Industrial Magistrate found the appellant's submission that 2.5 hours worked each week did not count for anything was to 
ignore industrial reality.   

32 In respect of the claim for overtime, the Industrial Magistrate importantly observed that the 2.5 hours per week over and above 
the 37.5 hours per week worked may be paid at overtime rates, if the respondents were able to demonstrate they were entitled 
to be paid overtime by the industrial instruments that regulated their employment.   
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33 The Industrial Magistrate summarised in his reasons the appellant's submissions as follows: 
(a) The General Agreements prescribed that no more than 37.5 hours per week may be worked as 'ordinary' hours and 

the hours of work of the respondents were regulated by the Agency Specific Agreements which had been in place 
since 1 January 2003 and the System of Hours Arrangements made under the Agency Specific Agreements which 
had been in place since 2 January 2004.   

(b) The 2003 Agency Specific Agreement had application from 1 January 2003 and pursuant to cl 10.10 thereof, 
which related to overtime, did not apply.  Further, no evidence was brought to support coverage of the 
respondents within cl 10.9 of that agreement that related to additional hours worked in excess of 75 hours. 

(c) The System of Hours Arrangements which applied to the respondents from 2 January 2004 provided that penalty 
rates would only apply for time in excess of 30 minutes worked outside the 12 hours standard flexi time period 
between Monday to Friday, weekdays and public holidays.  The respondents had been enjoying the benefits of the 
System of Hours Arrangements, that is, accumulating and clearing credit hours, and it had not been shown that 
any part of the respondents' claims were covered by the System of Hours Arrangements which entitled them to 
payment of overtime.   

(d) The General Agreements provide that the Agency Specific Agreements prevail over General Agreements and the 
Award to the extent of any inconsistency, except when the General Agreements identified a condition as a 'core' 
condition.  The overtime conditions were not identified as a 'core' condition and the Agency Specific Agreements 
and System of Hours Arrangements provided that penalty rates would only apply for time in excess of 30 minutes 
worked each day outside of the 12 hours standard flexi time period.   

(e) The respondents are not entitled to be paid for 2.5 hours worked in excess of 'ordinary' time.  The issue to be 
determined was whether, on a proper construction of the applicable industrial instruments, the extra 2.5 hours 
worked each week was payable at overtime rates which required the construction of the applicable instruments.   

34 When construing the industrial instruments, the Industrial Magistrate had regard to the contemporary approach to construction 
that stems from Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 which established that in 
construing a document, the purpose, general policy and context have to be taken into account rather than just the literal 
meaning of a provision so as to create consistency and fairness.  He also had regard to the principle that interpretation of the 
relevant industrial instruments begins with the consideration of the words used and their natural meaning but they cannot be 
interpreted in a vacuum divorced from industrial realities: City of Wanneroo v Holmes (1989) 30 IR 362, 378 (French J) and 
BHP Billiton Iron Ore Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of 
Workers (Western Australian Branch) [2006] WASCA 124 [19] – [23] (Pullin J). 

35 The Industrial Magistrate found that a consideration of the applicable industrial instruments must start with the Award from 
which all other instruments flow and that cl 11(3)(d) of the Award provides that the hourly rate shall only be applied to an 
average of no more that 37.5 hours per week worked as ordinary hours whether under the Award or a statutory contract of 
employment.  He then found it follows that the issue to be determined is whether the 2.5 extra hours worked was done so as 
overtime.  The Industrial Magistrate had regard to cl 22 of the Award which contains the overtime provisions.  Under 
cl 22(1)(a) of the Award, overtime is defined to mean 'all work performed only at the direction of the employer or a duly 
authorised officer outside the prescribed hours of duty' and cl 22(3)(a) of the Award provides: 

An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance with 
paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this subclause, or any 
combination of payment or time off in lieu. 

36 The Industrial Magistrate had regard to cl 22(2)(a) of the Award and then observed that there had been no suggestion that the 
respondents had been offered time in lieu or a combination of time in lieu and overtime for the extra 2.5 hours of work worked 
each week.  Importantly, the Industrial Magistrate held that reference to the 30 minute period in the Award was not expressed 
to apply to any particular period of a day or a week.  The Industrial Magistrate found force in the respondent's argument that 
cl 23(2)(a) of the Award was designed to preclude claims for overtime for short ad hoc periods arising from time to time, the 
duration of which is no more than 30 minutes and it is not designed to restrict access to the entitlement where, as an ongoing 
arrangement or sustained course of conduct, an employee regularly works in excess of 37.5 hours per week. 

37 The Industrial Magistrate then turned to the 2004, 2006 and 2008 General Agreements provisions with respect to 'hours' which 
in each instance replace the Award provisions relating to 'hours'.  He found that the relevant clauses with respect to overtime in 
each of these agreements provided, inter alia, that where an employee is directed by the employer to work more than 7.5 hours 
in any one day, overtime applies.  He then held, that whilst a direction to work overtime is a precondition to the payment of 
overtime, that a specific direction to work overtime was not necessary and that a direction or requirement to work overtime 
could be satisfied by implication: Public Service Commissioner v Dixon (1995) 75 WAIG 1822.  The Industrial Magistrate 
found that the express terms of the respondents' contract of employment required the respondents to work 40 hours per week, 
which they did and the appellant knew that the respondents could not be paid for more than 37.5 hours work worked per week 
at the ordinary rate, yet the respondent was conscious of and acquiesced to that ongoing arrangement, by creating pro forma 
time sheets to reflect a 40 hour per week regime.  He also found that there was an expectation by the appellant that the 
respondents would work 40 hours each week.  In light of those findings of fact the Industrial Magistrate found that the 
appellant implicitly directed and/or required the respondents to work an extra 2.5 hours per week in overtime. 

38 The Industrial Magistrate then had regard to the concessions given by the respondents when they gave evidence that they were 
not given a specific direction to work overtime.  He found that that was not fatal to their claims and the reality of their situation 
was that they were contractually obligated to work 40 hours per week but only 37.5 hours of those hours could be paid at 
ordinary time.  The Industrial Magistrate then found that it followed that the remaining 2.5 hours were required to be worked 



450 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

as overtime because the alternate position would be that they would have provided their employer with 2.5 hours labour for no 
reward.   

39 The Industrial Magistrate also found that the appellant acquiesced to the ongoing performance of 40 hours work each week and 
it was patently unfair that the appellant should claim that the respondents should not be renumerated for any more than 
37.5 hours worked as it offended the principle that employees should be paid for hours worked.  He found this was particularly 
so in this instance also the respondents did not go off on a folly of their own.  The extra 2.5 hours each week was worked by 
the respondents by agreement and in the full knowledge of the appellant.  In those circumstances, the Industrial Magistrate 
found the appellant was estopped from denying the respondents were required, and by implication directed, to work an excess 
of 2.5 hours per week over and above the 37.5 hours ordinary time.   

40 As to the appellant's arguments that the Agency Specific Agreements prevailed over the Award and General Agreements, the 
Industrial Magistrate found that Agency Specific Agreement provisions were discreet and applied to particular situations which 
did not apply to the respondents.  He observed that the General Agreements provide, that except where the General Agreement 
identified conditions as 'core', the Agency Specific Agreements prevailed over the provisions of the General Agreements and 
the Award.  He also found that the overtime provisions in each of the General Agreements was not expressed to be a 'core' 
condition and that the Agency Specific Agreements would assume ascendancy over both the General Agreements and the 
Award to the extent of any inconsistency.  He had regard to cl 5 of the Agency Specific Agreements which he said made it 
clear that the Agency Specific Agreements did not replace the General Agreement to which it related and that the provisions of 
the Agency Specific Agreements should be read together with the Award and the General Agreement.  He then found that cl 10 
of each the Agency Specific Agreements dealt with the System of Hours Arrangements and provided for flexible working 
hours, permitting the storage of extra hours worked to be credited within certain limits and thereafter debited.  He found that 
the express reference to overtime, other than in circumstances where flexible working arrangements had been exhausted, 
related only to the circumstances when not less than 24 hours' notice had been given to work outside those outlined in cl 10 
and further, in circumstances where a declared emergency exists.  In those circumstances he found that there was no conflict 
between the Agency Specific Agreements overtime provisions and those contained in the Award and the provisions of the 
General Agreements and that the Award and General Agreement provisions were not excluded.   

41 The Industrial Magistrate observed that the appellant's contention that cl 6 and cl 7 of the System of Hours Arrangement 
provided that overtime penalty rates apply only for time worked in excess of 30 minutes outside the 12 hours standard flexi 
time period between Monday to Friday, weekends and public holidays, seemed at first instance to have force.  But then he had 
regard to the fact that cl 10 of the Agency Specific Agreements provided, inter alia, that work groups or work sites may 
develop their own System of Hours Arrangements.  He also found that the respondents in each instance were part of work sites 
that developed their own System of Hours Arrangements which addressed the issue of payment of overtime.  The Industrial 
Magistrate said however said that the question which arose was, whether the Agency Specific Agreements provided the 
requisite legal source to exclude that provided by the General Agreements and the Award.  The Industrial Magistrate found the 
answer to that question was no, that there were inherent limitations in what the System of Hours Arrangements could provide 
and insofar as the System of Hours Arrangements purported to exclude the overtime entitlements provided by the General 
Agreements and the Award, the System of Hours Arrangements could not operate to that effect.  He also found that the System 
of Hours Arrangements were extraneous to and not contemplative of the ongoing arrangement to work an extra 2.5 hours each 
week. The Industrial Magistrate had regard to cl 3 of the System of Hours Arrangements which reflected that employees work 
a daily average of 7.5 hours whereas the respondents by virtue of their statutory contracts of employment are expected to work 
an average of 8 hours per day.  He found that the creation of the System of Hours Arrangements was predicated on a false 
premise that all employees covered by the agreements work an average of 37.5 hours per week and found it follows that the 
specific overtime provisions therein could only relate to employees who work an average of 37.5 hours per week and could not 
have the effect of excluding the respondents' entitlement to overtime for 2.5 hours worked each week. 

42 The Industrial Magistrate concluded that although it was true to say that the respondents could not be paid at 'ordinary' rates for 
40 hours it did not follow that the appellant should receive the benefit of the their efforts over 2.5 hours per week for free and 
given that there were no other alternative arrangements made and that the respondents were by implication, required and 
directed to work overtime they should have been paid for their 2.5 hours work each week at the overtime rate.  The Industrial 
Magistrate also found that if the appellant's argument were to be accepted it would result in the respondents being be worse off 
than they had been under their respective workplace agreements because their paid hours would have been reduced.  In those 
circumstances he found their terms and conditions would not have been preserved but rather would have been unilaterally 
altered and that this would be contrary to a representations made by the Department of Consumer and Employment Protection 
on 22 November 2002 as follows (exhibit 3): 

Hours of work will not change as a result of the ceasing of workplace agreements.  If the hours of work in statutory 
contracts of employment are greater than the ordinary hours provided for in awards/EBAs, the additional time worked 
will be treated as overtime in accordance with the provisions of awards/EBAs.  This does not necessarily mean the 
additional time worked will be paid as overtime.  Some awards require minimum additional time to work before overtime 
is paid. 

The Ground of Appeal 
43 The sole ground of appeal in each appeal is that the learned Magistrate erred in making an order that the appellant had failed to 

comply with the Award and the relevant agreements made thereunder.  In the notice of appeal, the appellant particularises 18 
particulars of alleged error, not all of which are material to the decisions made by the Industrial Magistrate that the appellant 
failed to pay each respondent for 2.5 hours worked each week during the periods in dispute at overtime rates pursuant to the 
provisions of the Award and the relevant General Agreements. 
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The Appellant's Submissions 
44 The appellant points out that the Labour Relations Reform Act was intended to bring an end the regime of individual industrial 

regulation created by the Workplace Agreements Act and return employees in Western Australia to a regime of collective 
industrial regulation.  They say insofar as this involved 'transitioning' employees from workplace agreements to collective 
types of industrial regulation, the Labour Relations Reform Act operated so that collective types of industrial regulation would 
apply, and, overtime be more beneficial than workplace agreements and overtake them.   

45 The appellant also points out that whilst the respondents rely on the workplace agreements to say that they have contractual 
entitlement to work 40 hours per week, they do not rely on the workplace agreements in relation to their remuneration.  Under 
the workplace agreement John Wall signed on 14 February 2001 he agreed to work an average of 40 hours per week as 
'ordinary' hours and receive an annual salary of $28,942.  Under the workplace agreement Trevor Ward signed on 13 February 
2001 he agreed to work an average of 40 hours per week as 'ordinary' hours and receive an annual salary of $42,905.  Inherent 
in the appellant's submissions is a contention that each of the respondents agreed to work an average of 40 hours per week as 
'ordinary' hours whereas the Award, General Agreements and the Agency Specific Agreements only allow employees to work 
37.5 hours per week as 'ordinary' hours.  The appellant says this is the effect of the reasons of the Full Bench in Ward and 
Wall No 1 in which Ritter AP observed that although the statutory contract contained a term that ordinary hours were an 
average of 40 hours per week, the respondents could not enforce this as it would be contrary to the Award [147].  The appellant 
says it follows that the term of the workplace agreements to work an average of 40 hours per week is invalid and unenforceable 
by operation of s 114 of the Act which prohibits employers and employees from contracting out of the provisions of an award 
or industrial agreement.  The appellant also says that none of the provisions of the workplace agreements that became statutory 
contracts of employment have any practical effect as the inescapable conclusion when you look at a base salary for working an 
average of 40 hours a week to those hours are ordinary hours. 

46 The appellant points out that the respondents say that the Award and the General Agreements must be looked at to determine 
their remuneration.  In other words they seek to 'mix and match' the terms and conditions between individual instruments and 
the collective instruments, in the way that the appellant says is impermissible.  The learned Industrial Magistrate's decision 
enshrines this impermissible approach and runs contrary to the intended purpose of the Labour Relations Reform Act, that 
collective forms of industrial regulation overtake individual ones.   

47 The appellant says it has attempted to apply the law while, in the interest of industrial harmony, allowing the respondents to 
'reserve their rights' in relation to a position the appellant says is without merit (that is, that the respondents are entitled to work 
40 hours per week).  Further, the appellant has made administrative payments in excess of what is required in the interest of 
preserving industrial harmony.   

48 The appellant also says it has informed the respondents, (and the Full Bench has in Wall and Ward No 1 determined this to be 
the correct approach), that they may only be paid for 37.5 hours per week at the ordinary rate of pay because this is what is 
provided for in the Award and the General Agreements.   

49 The appellant contends that if the respondents have a contractual entitlement to work 40 hours per week in strictly contractual 
terms, as the workplace agreements are relied upon to found this entitlement, then the appellant would be entitled to say that 
under the statutory contracts of employment it need pay Mr Wall no more than $28,942 per annum and Mr Ward no more than 
$42,905 per annum.  The appellant has, however not done this.  It has, as a minimum, applied the Award and General 
Agreements to pay rates to 37.5 hours of ordinary work performed by the respondents each week.  At times it has paid more 
than this.  Since 7 March 2008 in Mr Wall's case, and since 4 April 2008 in Mr Ward's case, it has paid the respondents for 
37.5 hours at the ordinary rate plus 8% 'commuted overtime allowance'.  While the respondents have steadfastly relied upon 
workplace agreements to work 40 hours per week, the appellant has, in accordance with a proper interpretation of the law, not 
relied upon the terms of the workplace agreements in relation to salary and has paid what has been required by the relevant 
collective forms of industrial regulation, and indeed, more than this.   

50 Despite this, the appellant continues to be criticised on the basis of a view that it is trying to have the respondents work 2.5 
hours per week more than 37.5 hours per week without remuneration.  The appellant says this is an unfair criticism.  The 
appellant has allowed the respondents to act in accordance with what they steadfastly maintained to be their contractual 
entitlement under the workplace agreements, so as to preserve their claim and industrial harmony, until the matter is finally 
determined.   

51 The appellant contends that it does not seek to have the respondents work 2.5 hours per week without remuneration and it is 
not 'taking advantage' of the respondents.  The appellant simply says that if the respondents insist on working 40 hours per 
week they can only be remunerated for the time in excess of 37.5 hours per week if the collective instruments regulating their 
employment provide for it.  They say there is no unfairness in this.  The respondents have knowingly run a risk that the extra 
2.5 hours per week they work is not covered by an industrial instrument regulating their employment.   

52 Importantly, the appellant contends that the Industrial Magistrate converted an unlawful contractual entitlement under a 
workplace agreement signed under the legislative regime operative in 2001, that the respondents work an average of 40 hours 
per week as 'ordinary' hours into a current and permanent requirement by the appellant and the respondents work 2.5 hours 
overtime per week.  The appellant says this finding was plainly in error.   

53 The appellant also says that the Industrial Magistrate erred in finding that the respondents had been directed to work overtime 
and erred in finding that the overtime provisions of the Agency Specific Agreements and the System of Hours Arrangements 
did not apply to the respondents.   

54 The Industrial Magistrate found that the respondents were 'required and by implication directed' to work 2.5 hours per week 
over and above 37.5 hours per week ordinary time because 'they were contractually obligated to work 40 hours per week'.  The 
appellant says the respondents worked 40 hours a week because they insisted on doing so.  The contractual obligation was held 
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to arise out of the respondents' workplace agreements.  His Honour was in error in relying on the workplace agreements to find 
a direction to work overtime.  The contractual obligation, when it had force, was not to work 40 hours per week but to work an 
average of 40 hours per week as ordinary hours.  That is, the contractual obligation was never what the Industrial Magistrate 
found it to be.  In any event, upon the commencement of the Labour Relations Reform Act, this obligation was unlawful and 
unenforceable.  His Honour was in error in finding that 'a direction to work overtime resulted by implication in these 
circumstances by virtue of their contracts of employment'.  His Honour relied upon an unlawful and invalid term of the 
workplace agreement and was in error to do so.   

55 The appellant also says that the learned Industrial Magistrate was in error in that he gave no weight to the evidence of the 
respondents that they had never been directed to work overtime and never thought they were working overtime.  It is clear 
from the evidence, and not in dispute, that the respondents worked an average of 40 hours per week not because there was an 
operational need for this to occur but the respondents considered that they had a contractual entitlement to do so, and, in the 
interest of industrial harmony, the appellant allowed the respondents, and others, to preserve their position awaiting the 
outcome of investigation.  In this context they say the Industrial Magistrate's finding that the appellant's approach was patently 
unfair and offends the principle that employees should be paid for hours worked is in error.  The appellant disputes that it has 
treated the respondents unfairly.  He also disputes that fairness is relevant in any event and says that respondents can only be 
paid in accordance with industrial instruments regulating their employment.  In particular they say those industrial instruments 
do not provide that 'employees should be paid for hours worked' and that there are a range of circumstances in which a person 
subject to the industrial instrument is not paid for hours worked.  Even if the Full Bench takes a different view on the matter of 
fairness this could not affect the outcome of the appeals.  The question remains whether the collective instruments applying to 
the respondents provide for the payment of overtime.  Matters of fairness are irrelevant.  Nor is this an estoppel case, or a case 
where there is ambiguity in the proper interpretation of the industrial instruments. 

56 Even if there was a direction to work overtime, overt, or implied the appellant contends that such a finding does not assist the 
respondents' case that they were not entitled to be paid overtime pursuant to the relevant provisions of the Agency Specific 
Agreements and the System of Hours Arrangements.  In relation to the Industrial Magistrate's finding that the System of Hours 
Arrangements did not apply to the respondents, the appellant points out that this was important as the System of Hours 
Arrangements provided that overtime penalty rates only applied for the time worked in excess of 30 minutes outside the 12 
standard flexitime period between 6:30am to 6:30pm on each weekday and public holidays.  Inherent in this submission is a 
submission that if the System of Hours Arrangements applied then the respondents would not be entitled to be paid for the 2.5 
hours worked each week as overtime in the absence of any evidence that the respondents worked outside those hours.   

57 The appellant also says that the Industrial Magistrate's finding that the System of Hours Arrangements did not apply to the 
respondents because the agreements were 'predicated on a false premise that all employees covered by the agreements work an 
average of 37.5 hours per week' was not raised with the appellant during the course of proceedings but that in any event the 
Industrial Magistrate's finding is in error for the following reasons: 

(a) The respondents gave evidence that the System of Hours Arrangements applied to them; 
(b) There was no evidence that the System of Hours Arrangements were predicated on all employees covered by 

them working 37.5 hours per week.  In fact, the System of Hours Arrangements were entered into when it was 
well known that the respondents, and many others, asserted they had a contractual entitlement to work 40 hours 
per week and were working 40 hours per week.  In any event, insofar as the Agency Specific Agreements and 
System of Hours Arrangements referred to the 'average daily hours' being 37.5 hours, this was clearly a reference 
to 'ordinary' hours and all employees, including respondents, could only work an average of 37.5 hours a day (or 
an average of 37.5 hours per week) as 'ordinary' hours; 

(c) There was no reason in logic why the overtime provisions in the Agency Specific Agreements and the System of 
Hours Arrangements, that overtime was payable only when a person works outside the agreed span of hours, 
should apply to persons working 37.5 hours per week but not to those working 40 hours per week.   

58 The appellant also says that the Industrial Magistrate erred in finding that there was no conflict between the Agency Specific 
Agreements and the Award and the General Agreements because the 'express reference to overtime (in cl 10), other than in 
circumstances where flexible working arrangements have been exhausted, related only to circumstances when not less than 
24 hours notice is given to work outside those outlined in cl 10.10(a) and further, in circumstances where a declared 
emergency exists (cl 10.10(c)).'  The appellant says that this analysis seems to ignore the disjunctive effect of cl 10.10(b) of the 
2003 and 2005 Agency Specific Agreements and cl 10.11(b) of the 2007 Agency Specific Agreement which are in identical 
terms as follows: 

'When an employee is directed by the Director General or a delegated officer to work outside the agreed span of hours, 
overtime is payable in accordance with the overtime provisions of the Award.' 

59 Pursuant to cl 5.4 and cl 5.5 of the 2005 and 2007 Agency Specific Agreements, the Agency Specific Agreements are to be 
read in conjunction with the Award and the General Agreement and except where the General Agreement identifies conditions 
as 'core', the Agency Specific Agreement prevailed over the relevant General Agreement and the Award to the extent of any 
inconsistencies. 

60 The appellant says cl 10.10(b) and cl 10.11(b) of the Agency Specific Agreements were directly inconsistent with the 
provisions of the General Agreements and the Award which make different provisions in relation to overtime.   

61 The appellant also says that cl 13.15(a) and cl 13.16(e) of the General Agreements sanctioned what is done under the Agency 
Specific Agreements. 

62 The appellant also contends that even if the Industrial Magistrate was correct in finding that that Agency Specific Agreements 
and the System of Hours Arrangements did not apply to the respondents it does not automatically follow that the respondents 
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were entitled to 2.5 hours of overtime per week.  The appellant makes this submission because they take issue with the 
Industrial Magistrate's finding that for each week 2.5 hours of overtime was payable as the Industrial Magistrate made a wrong 
finding that overtime was to be calculated under the provisions of the Award and the General Agreements on a weekly basis.  
The appellant says this is wrong at law and if the provisions of the General Agreements and Award do apply, the issue needs to 
be revisited to determine if the respondents are entitled to overtime payments under them.  The appellant says that it is clear 
that a reference to a 'greater period than 30 minutes' in cl 22(3)(a) of the Award is a reference to a greater period than 30 
minutes on any given day.  They say that this is a matter of industrial notoriety which is made clear by cl 22(d)(i) of the Award 
in which the formula for payment of overtime is set out on a daily basis.  The appellant also says that the clauses and the 
General Agreements are not of assistance, as they do not provide that at all time in excess of 7.5 hours worked on any given 
day is payable of overtime but only that 'overtime' applies to that time.  Consequently they say to identify the circumstances in 
which overtime is payable, it is necessary to have regard to the provisions of the Award.  In other words, while time worked 
over 7.5 hours in any given day, is, according to the General Agreements, overtime, the Award provides when such overtime is 
payable.  Consequently the appellant says the true position is that even if the Award and General Agreements applied and the 
Agency Specific Agreements and System of Hours Arrangements did not apply that the respondents would only be entitled to 
overtime if they worked overtime for a greater period than 30 minutes on any given day.   

The Respondents' Submissions 
63 The material points made by the respondents in support of the argument is that the Agency Specific Agreements and the 

System of Hours Arrangements have no application to the facts of these matters are that: 
(a) It is a 'core' condition that hours worked beyond 37.5 hours each week are overtime; and 
(b) The Agency Specific Agreements only override the provisions of the General Agreements and the Award where 

the conditions in the Agency Specific Agreements are not 'core' conditions.   
64 The respondents' counsel relevantly submits that contrary to the appellant's submission, the ongoing contractual obligation in 

the statutory contracts of employment are that each of the respondents work an average of 40 hours per week but this is not an 
obligation to work an average of 40 hours per week as 'ordinary' hours.   

65 For present purposes, the respondents say the decision of the Full Bench in Ward and Wall No 1 made the following findings: 
(a) The terms of the respondents' workplace agreements continued as contracts of employment but, despite that, the 

parties are bound by the Award (that is, the totality of industrial instruments which, together, deriving their force 
and effect from the Act: Ritter AP, Beech CC and Wood C [111]); 

(b) If there a material conflict between the statutory contracts of employment and the industrial instruments, the latter 
take primacy over the former in setting a safety net of minimum conditions and entitlements of employment: 
[131] Ritter AP, Beech CC and Wood C; 

(c) It being common ground that the present respondents have at material times worked an average of 40 hours per 
week, it was trite to say that they must be paid for all hours worked.  The question was how those hours worked 
are to be treated in the totality of applicable industrial instruments: [193], [188] Wood C, Beech CC.  Put to 
similar effect by Ritter AP [148], if the respondents have not been paid for 40 hours worked it would be contrary 
to the applicable industrial instruments and to general principle. 

66 The finding made by Ritter AP at [147] that the respondents worked an average of 40 hours a week as 'ordinary' hours was not 
the ratio of the disposition of the appeal and in any event is not binding on this Full Bench.  Further the respondents say when 
what is said by Ritter AP is considered in context, it is clear that he was referring to 'ordinary' hours in the context of normal 
hours. 

67 The respondents say that their true position is that the 2.5 hours per week in dispute should be paid at overtime rates and not as 
ordinary time as only 37.5 hours can be paid at ordinary time. 

68 They say that the learned Industrial Magistrate correctly identified the pivotal issue for determination as being whether the 
appellant was obliged, over the relevant period, to pay the respondents in addition to their fortnightly remuneration an amount 
for the 2.5 hours they worked each week.   

69 The respondents say that the learned Industrial Magistrate correctly: 
(a) recognised, consistent with the observations of Wood C and Beech CC in Ward and Wall No 1, that employees 

are entitled to be paid for all hours worked pursuant to their respective contracts of employment; 
(b) properly took into account contemporary approach to construction of industrial instruments; 
(c) considered, as part of the industrial context and so as to derive the conclusion as to consistency and fairness, the 

totality of the industrial instruments that fall on the task of construction before the court; 
(d) reached conclusions fairly open to him on the evidence before the court, against the background and industrial 

contents of what had occurred at material times that: 
(i) the appellant implicitly directed and – or required the respondents to work an extra 2.5 hours per week in 

overtime, in satisfaction of the provisions of cl 22.1(a) of the Award and cl 15.16(a) of the 2008 General 
Agreement; 

(ii) the appellant was estopped from denying that the respondents were required, and by implication directed, 
to work in excess of 2.5 hours per week over and above the 37.5 hours ordinary time. 

(e) concluded that there was nothing in the appellant's Agency Specific Agreements or the System of Hours 
Arrangements which prevailed over the Award and the General Agreements. 
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70 Fundamental to the respondents' argument is the construction of cl 8.1 of the General Agreements which the respondents say 
precludes any treatment of the question of overtime or the variation of prescribed hours that undermined a 'core' condition of 
employment that no more than 37.5 hours per week can be worked as ordinary hours in an Agency Specific Agreement.  They 
also say there is nothing in the Agency Specific Agreements or the System of Hours Arrangements that are capable of affecting 
that 'core' condition of employment. 

71 The respondents say there are four critical errors which underpin the assertion that the Industrial Magistrate reached an 
erroneous conclusion at first instance.  The first critical error of the appellant is that matters to fairness were irrelevant.  The 
respondents point to the decisions which set out principles of contemporary construction in Project Blue Sky, Amcor Ltd v 
CFMEU [2005] HCA 10; (2005) 222 CLR 241; (2005) 79 ALJR 703; (2005) 138 IR 286; (2005) 214 ALR 56 and Kucks v 
CSR Ltd (1996) 66 IR 182 in which observations were made that industrial instruments must be construed against the 
background of an industrial relations environment rather than with legal niceties or jargon and establish the principle that 
meanings which avoid inconvenience or injustice may reasonably be strained for.  The respondents, however, do not contend 
any ambiguity arises in the proper interpretation of the industrial instruments but says context is relevant. 

72 The respondents say the second error in the appellant's contentions is that the statutory contracts of employment contain an 
'unlawful contractual entitlement' that the respondents work an average of 40 hours per week.  The respondents say that such 
an argument that cannot be sustained when regard is had to s 4H of the Workplace Agreements Act or the principles of 
common law that concern illegality and unforceability in the law of contractual obligations.   

73 The third error is that the appellant is unable to rely on s 114 of the Act, as the respondents seek to be paid by the employer in 
accordance with the Award and the General Agreements.  Consequently they say that the Industrial Magistrate corrected 
concluded that the specific overtime provisions in the Agency Specific Agreements can only relate to employees who work an 
average of 37.5 hours per week and cannot have the effect of excluding the respondents' entitlement overtime for 2.5 hours 
worked each week as the Agency Specific Agreements were incapable of derogating from the 'core' condition that work of 
more than an average of 37.5 hours per week was not worked as 'ordinary' hours.  In any event, the respondents say that cl 10 
of the Agency Specific Agreements only purported to regulate the provisions of the Award and not the provisions of the 
General Agreements.  Even then the Agency Specific Agreements expressed no disentitlement to be paid overtime at time and 
a half if overtime was worked and claimed.  Consequently the respondents contend no inconsistency rises between cl 16.5(d) 
and cl 16.16(a) of the 2008 General Agreement (and predecessors or those clauses) and cl 10 of the successive Agency 
Specific Agreement as the provisions of the Agency Specific Agreements left untouched the entitlements in the General 
Agreements.  The only possible complication is the second sentence of cl 13.15(a) (the 2006 General Agreement) and 
cl 16.16(a) (the 2008 General Agreement) that provided for the parties to the agreements to agree to flexible working 
arrangements in excess of 7.5 hours per day as normal hours if the employer and employee agree.  The respondents say 
however the implementation of such an agreement in an Agency Specific Agreement to be valid must not impair the 'core' 
condition, that is, if an employee works beyond 37.5 hours, overtime is to be calculated. 

74 The respondents contend the argument that the excess hours worked over 37.5 hours per week by each respondent do not count 
as ordinary hours or as overtime as the inevitable conclusion must be that no rate is applicable to the excess hours is untenable.  
Such a contention ignores the fact that the respondents were and are contractually entitled to work 40 hours a week and be 
remunerated accordingly.  Further, the submission of the appellant ignores industrial reality and suggests an absurd result. 

75 As to the entitlement for payment of overtime, the respondents says the requirement in cl 22(3)(a) of the Award, that provides 
on any one day an officer must work more than 30 minutes to be entitled to the payment of overtime, may be somewhat 
ambiguous but a contextual reading of this provision reveals it is designed to preclude an overtime claim for a short and ad hoc 
period but has no application to an ongoing arrangement sourced in enforceable contractual obligations which the employer 
has acquiesced in.  Further, there is a strong presumption in cl 13 of the General Agreements that its an entitlement of the 
employment of a public service officer that if you go beyond 37.5 hours of time you are in overtime calculations rather than 
'ordinary' time.  This they say is a 'core' condition and to the extent that the System of Hours Arrangements purported to 
derogate from or impair that 'core' condition, the provisions of the System of Hours Arrangements that purport to do so are 
invalid. 

76 The respondents also point out in relation to the entitlement to payment for overtime that the General Agreements use the term 
'required' in cl 16.5(d) and 'directed' in cl 16.16(a) but the Industrial Magistrate correctly recognised the respondents were 
'obligated' to work 40 hours a week.  They say it is the essence of a contract as a primary class of obligation, that there is a 
voluntary assumption of a legally enforceable duty: Australian Woollen Mills Pty Ltd v Commonwealth (1954) 92 CLR 424, 
457.  In particular, a direction or requirement must be found as a matter of fact, drawing legitimate, industrially realistic 
inferences which take into account the course of proceedings and the employment history.  When regard is had to the statutory 
contracts of employment, the respondents say, it follows that there was a binding obligation to work overtime, which was 
clearly an ongoing requirement or direction by the employer to the respondents, to work overtime. 

Supplementary Submissions by the Parties 
77 On 21 December 2010, the Full Bench wrote to the parties and requested submissions about the following questions: 

(a) If a contextual approach is applied to the interpretation of the provisions of the Award and the relevant industrial 
instruments, should the Full Bench when considering the conditions of employment that may attach to the 
respondents' statutory contract of employment (that requires them to each work an average of 40 hours each 
week), have regard to all of the provisions of the Award and the industrial instruments that provide for the 
conditions of employment in respect of hours. For example, to use the Public Service General Agreement 2006 
(the 2006 General Agreement) and the Department of Agriculture Agency Specific Agreement 2005 (the 2005 
Agency Specific Agreement) as examples, is it necessary to have regard to the following conditions prescribed in 
c113 of the 2006 General Agreement: 
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(i) 13.1; 
(ii) 13.5; 
(iii) 13.6; and 
(iv) 13.10? 

(b) When considering these provisions of c113, in light of c18.1, 9.1 and 9.2 of the 2006 General Agreement, should 
the Full Bench have regard to the following provisions of the 2005 Agency Specific Agreement: 
(i) 5.4; 
(ii) 5.5; and 
(iii) all of 10, in particular 10.8,10.9 and 10.10? 

(c) When regard is had to these provisions of the 2006 General Agreement and the 2005 Agency Specific Agreement 
is it open to find that the disputed 2.5 hours of work that were worked each week are 'additional hours' within the 
meaning of c11 0.9 of the 2005 Agency Specific Agreement or credit hours to be banked under c113.1 0 of the 
2006 General Agreement. 

78 Both parties filed written submissions on 21 January 2011.  For different reasons they both made submissions that it was not 
open for the Full Bench to find that the disputed 2.5 hours of work worked each week were 'additional hours' within the 
meaning of the Agency Specific Agreements or 'credit hours' to be banked under the General Agreements.   

79 The appellant in its written submissions made the following points: 
(a) There was no claim before the Industrial Magistrate that the disputed 2.5 hours of work worked each week were 

additional hours within the meaning of cl 10.9 of the 2005 Agency Specific Agreement or credit hours to be 
banked under cl 13.10 of the 2006 General Agreement.  Consequently the appeal cannot be decided on either of 
these bases, as the context of the proceedings are that they are enforcement proceedings for which penalties may 
be imposed (although none were imposed in the present matters).   

(b) The Agency Specific Agreements have applied to the respondents since 1 January 2003.  The 2005 and 2007 
Agency Specific Agreements provided that the Agency Specific Agreement will prevail over the General 
Agreement and Award to the extent of any inconsistencies.  The 2003 Agency Specific Agreement provided that 
where the provisions of the Agency Specific Agreement were inconsistent with the General Agreement the 
provisions of the General Agreement shall prevail.  Consequently and relevant to this case, from 1 January 2003 
to 30 August 2005 (the date of registration of the 2005 Agency Specific Agreement) the 2002 and 2004 General 
Agreements prevailed over the Agency Specific Agreements where there was an inconsistency, but after this date 
the Agency Specific Agreements prevailed over the General Agreements where there was an inconsistency.   

(c) The first step is to analyse the 2002 General Agreement against the 2003 Agency Specific Agreement.  As there 
were no 'flexible working arrangements' provisions in the 2002 General Agreement, the provisions of the 2003 
Agency Specific Agreement stand from 1 January 2003, the date it commenced operation.   

(d) From 30 July 2004 (the date of registration of the 2004 General Agreement) to 30 August 2005 (the date of 
registration of the 2005 Agency Specific Agreement) the provisions of the 2004 General Agreement prevailed 
over the provisions of the 2003 Agency Specific Agreement to the extent of any inconsistency.  It is therefore 
necessary to analyse the 2004 General Agreement against the 2003 Agency Specific Agreement.   

(e) Crucially, cl 13.6(e) of the 2004 General Agreement provided that under Agency Specific Agreements 'the 
employer may approve alternative flexible working arrangements, provided that an average of no more than 
37.5 hours per week is worked as ordinary hours'.  The reference to 'alternative' flexible working arrangements in 
cl 13.6(e) must mean 'alternative to those provided for in the 2004 General Agreement'.  As the 2004 General 
Agreement specifically allows for alternative flexible working arrangements, it cannot be said that any such 
alternative flexible working arrangements were inconsistent with the 2004 General Agreement.  Accordingly, the 
2003 Agency Specific Agreement continued to operate after 30 July 2004.   

(f) On 30 August 2005, the 2005 Agency Specific Agreement came into operation.  It sat alongside the 2004 General 
Agreement until 28 July 2006, the date of commencement of the 2006 General Agreement.  The 2005 Agency 
Specific Agreement was an 'alternative flexible working arrangement' as allowed for, and given force and effect 
by, cl 13.6(e) of the 2004 General Agreement.  Therefore, there was no inconsistency between the 2005 Agency 
Specific Agreement and the 2004 General Agreement.   

(g) The 2007 Agency Specific Agreement also operated against the 2006 General Agreement (from 24 July 2006 to 
15 May 2007 and from 16 May 2007 to 6 June 2008).   

(h) To answer question (a) posed by the Full Bench, it is only necessary to have regard to cl 13.6(e) of the General 
Agreements as the Agency Specific Agreements have always had application and effect according to their terms 
and the provisions of cl 13 of the General Agreements, other than cl 13.6(e), have not applied.   

(i) In relation to question (b) posed by the Full Bench, the Full Bench also need only have regard to cl 13.6(e) of the 
General Agreements because the authority for the Agency Specific Agreements to provide for alternative flexible 
working arrangements comes from cl 13.6(e) and thus such alternatives are not inconsistent with the provisions of 
the General Agreements.  In the alternative, if the Full Bench does not accept this contention, when an analysis is 
done in relation to inconsistency between the text of cl 13 of the General Agreements and cl 10 of the Agency 
Specific Agreements, the appellant concedes that there are inconsistencies between the provisions, in particular 
between cl 10.8 of the Agency Specific Agreements and cl 13.2 General Agreements, cl 10.9 of the Agency 
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Specific Agreements and cl 13.10 of the General Agreements and cl 10.10 of the Agency Specific Agreements 
and cl 13.15 General Agreements.   

(j) In any event, from 2 January 2004, the respondents were subject to the 'system of hours' arrangements.  In 
considering cl 13.1, cl 13.5, cl 13.6 and cl 13.10 of the 2006 General Agreement there is no need to have regard to 
the provisions of the 2005 Agency Specific Agreement, perhaps beyond noting that the provisions of the Agency 
Specific Agreement had force and effect pursuant to cl 13.6(e) of the General Agreement.  But, it is not necessary 
to consider the provisions of cl 13, beyond cl 13.6(e), because the respondents' claims are determined by the 2003 
Agency Specific Agreement up until 1 January 2004 and by the system of hours arrangements from 2 January 
2004.   

(k) In relation to question (c) posed by the Full Bench, the appellant says the answer is 'no' for the following reasons: 
(i) this was no part of the respondents' claims, the Industrial Magistrate's decision or the Notice of Appeal 

and it is not properly before the Full Bench; 
(ii) the Agency Specific Agreements did not apply other than for the period 1 January 2003 to 2 January 

2004, the latter date being when the system of hours arrangements commenced operation and had 
application; 

(iii) there is no evidential basis for such a finding; and 
(iv) in any event, such a finding is not open on the terms of the Agency Specific Agreement when it applied 

prior to 2 January 2004 (and if it applied after that time). 
(l) In relation to question (c) raised by the Full Bench for the period after 2 January 2004, the answer still would be 

'no' because the system of hours arrangements applied and not the Agency Specific Agreements.  The 2004 
system of hours arrangements provided that a maximum of 75 credit hours of flexitime may be carried forward 
between each 13 week settlement period and accrued flexitime in excess of 75 hours at the end of a settlement 
period would be automatically lost if not duly authorised as 'additional hours'.  'Additional hours' were defined by 
the system of hours arrangements as 'credit hours in excess of 75 hours that have been duly authorised as overtime 
payment'.  The provision is not only that the working of the hours must be authorised, they must have been 'duly 
authorised as overtime payment'.  No argument of implication can work here.  It is clear from the wording of the 
system of hours arrangements that not only did the additional hours have to be worked but they had to be 
authorised as attracting 'overtime payment'.  In this case there is no evidence: 
(i) as to whether credit hours in excess of 75 hours were reached; 
(ii) if they were, when they were reached; and 
(iii) whether a person with the requisite authority turned his or her mind to whether any such hours should 

attract 'overtime payment' and duly authorised that they should. 
(m) The 2007 system of hours arrangements makes no provision for additional hours.   
(n) For the period before 2 January 2004, the answer again to question (c) is 'no' because the 2003 Agency Specific 

Agreement either did not, on its terms, provide for the payment of overtime or there is no evidence that the 
circumstances in which overtime was payable arose.  Even if it were decided that the Agency Specific 
Agreements applied after 2 January 2004 (rather than the system of hours arrangements) the Agency Specific 
Agreements would operate after 13 July 2007 because the 2007 system of hours arrangements made no provision 
for additional hours and referred back to the Agency Specific Agreement.   

(o) The Agency Specific Agreements relevantly provided at cl 10.9 for payment of additional hours 'in accordance 
with the overtime provisions of the Award' in certain circumstances.  Those circumstances are (and it is assumed 
that cl 10.9(a)(ii) would not apply): 
(i) the Director General or delegated officer has 'duly authorised or directed' the accumulation of more than 

75 credit hours; and 
(ii) those excess hours cannot be cleared within the agreed settlement period 'due to work activities, project 

and program demands'. 
(p) The appellant did not 'duly authorise or direct' the respondents to accumulate more than 75 credit hours.  The 

respondents cannot rely on the workplace agreements in this regard.  The term in the workplace agreements 
required the respondents to work an average of 40 hours per week as ordinary hours was invalid and 
unenforceable at all material times.  The respondents worked an average of 40 hours per week because they 
insisted on doing so.   

(q) In any event, there is no evidence that the excess hours, if there were in fact excess hours, could not be cleared 
within the agreed settlement period due to work activities, project and program demands.   

(r) Even if the respondents did bring themselves within cl 10.9, the phrase 'in accordance with the overtime 
provisions of the Award' means that cl 22(3)(a) of the Award would apply with the effect that, of the excess credit 
hours accumulated under the Agency Specific Agreement flexitime regime, any time which contributed to credit 
hours which was a block of time less than 30 minutes outside the prescribed hours of duty for the employee on 
any given day, would not be included.   

(s) Even if the General Agreements applied rather than the Agency Specific Agreements there is no reason why 
cl 13.10(c) would not apply to the hours in relation to which the respondents made a claim (ie they would be lost).   
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80 The respondents in their supplementary submissions say as follows: 
(a) They acknowledge that in discerning the correct meaning of the provisions that are in dispute, the required 

contextual approach necessitates consideration of the entirety of the instruments that regulate the respondents' 
employment concerning their working an excess of 2.5 hours over 37.5 hours per week. 

(b) They acknowledge that, at least notionally, there is potential for the successive Agency Specific Agreements to 
regulate aspects of their employment with the appellant.  The inherent nature of an Agency Specific Agreement is 
that such agreements can only regulate conditions which are not categorised as core conditions by operation of the 
General Agreements. 

(c) It is a core condition that there must be an average of no more than 37.5 hours per week worked as ordinary hours 
for cl 13 of the General Agreements.  

(d) The General Agreements reflect the intent that an approved regime for alternative flexible working arrangements 
pursuant to an Agency Specific Agreement is only empowered where no more than 37.5 hours per week is 
worked as ordinary hours.  Yet the excess 2.5 hours per week worked by the two respondents were at all material 
times treated by the appellant as ordinary time, not overtime.  There are several indications of this: 
(i) The hours of work agreements manifest agreement that each employee is to 'work an average of 40 hours 

per week' unqualified as overtime or otherwise;   
(ii) The attendance records in Mr Wall's case (commencing at AB 161) record 40 hours per week having been 

worked as 'normal weekly hours' and 8 hours per day as 'normal hours' or at 40 hours per week as 
'standard hours' (commencing AB 310).  In Mr Ward's case the attendance records reflect the latter 
formulation – 40 hours per week as 'standard hours' (commencing at AB 507);  

(iii) When the Agency Specific Agreement was amended in 2007 to enable the potential payment of a 
commuted overtime allowance, envisaged the conversion into a monetary equivalent of 2.5 hours of 
accrued ordinary hours per week; and  

(iv) The System of Hours Arrangements referred in cl 3 to 'overtime hours' as being 'hours worked outside the 
standard flexitime period' of 6.30am – 6.30pm Monday to Friday.  In cl 7 they provide that 'overtime 
penalty rates will only apply for time in excess of 30 minutes worked outside the 12 hour 'standard 
flexitime period' between Monday and Friday, or on weekends and public holidays'.   

(e) As far as the appellant was concerned, at all material times the respondents worked 40 hours per week as 
contracted.  Those 40 hours were 'normal' or 'standard' or 'ordinary' hours. Therefore, cl 13 of the General 
Agreements until 2008 (and in the 2008 General Agreement cl 16) regulated a core condition of employment.  
This is not correct. 

(f) Each Agency Specific Agreement only prevailed over those other industrial instruments to the extent of any 
inconsistency to the extent that the General Agreement did not identify an applicable condition as being a core 
condition: cl 5.4 and cl 5.5.  Accordingly, the agency specific Agriculture System of Hours in cl 10 of the Agency 
Specific Agreements had no valid or lawful operation to the circumstances of the respondents.  To that extent it 
was ultra vires its legal source, namely the General Agreements. 

(g) The Agency Specific Agreements did not, in any event, purport to regulate the General Agreements.  They only 
purport to regulate the Award. 

(h) It is therefore not open to find that the disputed 2.5 hours of work were 'additional hours' within the meaning of 
cl 10.9 of the 2005 Agency Specific Agreement.  Furthermore, even if cl 10.9 did not regulate a core condition, it 
only purported to regulate the Award, not the General Agreements. 

(i) As to cl 13.10 of the 2006 General Agreement, read in isolation it enabled (not compelled) the crediting and 
banking of hours worked in excess of the hours which were prescribed in cl 13.2.  However cl 13.10 must itself be 
read within its immediate context – namely as part of a scheme commencing with the heading 'Flexible Working 
Arrangements'.  The heading precedes cl 13.6, which confined the application of the scheme.  Critically, cl 13.6(e) 
restricted the approval of flexible working arrangements to circumstances: 
(i) Where no more than 37.5 hours per week was worked as ordinary hours; and 
(ii) In accordance with cl 9 of the General Agreements (which preserves the primacy of core conditions).   
Consequently cl 13.10 is not capable of operation in relation to the respondents' excess hours worked. 

(j) Although the text of cl 10.10 of the 2007 Agency Specific Agreement is relevant to the task of construction, the 
actual payment since March 2008 of a commuted overtime allowance to the respondents does not affect these 
conclusions.  The payments were made by the appellant to achieve industrial harmony and a commuted overtime 
allowance is always a matter for negotiation between the union and the employer. 

(k) Against these submissions the questions advanced by the Full Bench should be answered as follows: 
(i) Regard should be had to all potentially or notionally relevant provisions of the Award and the other 

industrial instruments in deriving the correct meaning.  In particular, it is necessary to have regard to the 
conditions identified in cl 13 of the 2006 General Agreement.  However, it is cl 13.5(d) which was the 
operative (and one sourcing the entitlement to the respondents to payment of overtime as claimed), not 
any of the other provisions identified within cl 13;   
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(ii) Similar regard should be had to those provisions identified in the 2005 Agency Specific Agreement.  
However, because there was a relevant core condition that no more than 37.5 hours per week be worked 
as ordinary hours, the Agency Specific Agreement had no work to do in overriding the operation of the 
Award.  It did not even purport in its own terms to override the General Agreements; and  

(iii) For all of the reasons advanced 'no' it is not open to so find. 
The Decision of the Full Bench in Ward and Wall No 1 
81 Acting President Ritter in Ward and Wall No 1 held that where there is a conflict between a condition of employment 

contained in the statutory contract of employment and the applicable award and where the statutory contract provided for 
inferior conditions of employment, the award will prevail.  At [110] his Honour explained: 

Section 4H(6) has the effect that even though the employer and employee have a statutory contract of employment they 
are also bound by an applicable award or EEA.  As I will set out in more detail below, being 'bound by' an award has legal 
consequences.  If parties are bound by an award, then a contract of employment which contains terms that are less 
favourable than the award has no lawful effect.  In my opinion this is so for the statutory contracts of employment.  My 
conclusion arises from the interaction between s4H(6) and ss4H(2) and (3).  The statutory contracts created by s4H(2) are 
'under this section'.  The contract referred to in sub-section (3) is still 'the contract of employment', created by sub-section 
(2), which in turn is 'under this section'.  'This section' includes s4H(6) which provides for the binding nature of an 
applicable award.  In my opinion the use of the expression 'bound by' establishes the primacy of an applicable award, 
given the text and context of s4H.  In referring to 'context' I include the legislative scheme of the Act and the WAA as a 
whole after the amendments made by the LRAA. 

82 At [126] he said: 
The effect of s4H(6) of the WAA is that where parties had entered into an industrial agreement this was binding 'despite' 
subsection (2) and the existence of a statutory contract.  If there was a material conflict between the terms of the contract 
and the industrial agreement the terms of the latter, as a binding industrial agreement, prevailed. 

83 His Honour also found that a statutory contract of employment is not outside the operation of s 114 of the Act and that if there 
was material conflict between the award and the statutory contract of employment, the award takes primacy over the statutory 
contract of employment in setting a safety net of minimum conditions and entitlements of employment [131]. 

84 In relation to s 4H(8) of the Workplace Agreements Act his Honour observed [136]: 
Section 4H(8) provides a limitation upon what an employer is required to pay to an employee where they have a statutory 
contract of employment and an award is also binding.  The employer is not required to pay the employee more than the 
greater of the employee's entitlement under the contract of employment or arising under the relevant award, whichever is 
the greater when assessed on a yearly basis.  An effect of ss4H(7) and (8) is that the employee does not have the benefit of 
the maximum amount of payments which can be obtained by mixing and matching the provisions of the award and terms 
of the contract of employment. 

85 His Honour then found [147] – [148]: 
147 On the facts, s4H operated in the following way. The appellant and the respondents were bound by the applicable 

industrial instruments. It is agreed that these provided for an average of 37½ ordinary hours average per week for 
full time workers. Employees could not be required to work longer hours at the ordinary rate of pay. If the 
employer wanted employees to work longer hours there was provision for the payment of overtime. When 
ascertaining the ordinary rate of pay of the respondents, the rate in the award applied. Although the statutory 
contract contained a term that ordinary hours were an average of 40 per week, the appellant could not enforce this 
as it would be contrary to the award. Additionally, the respondents could not insist that they worked an average of 
40 hours per week and only be paid the ordinary award rates of pay. They too are bound by the award. 

148 In the case of both respondents however, they have been working 40 hours per week on average, with at least the 
acquiescence of the appellant. If they have not been paid for 40 hours work it would be contrary to the applicable 
industrial instruments and general principle. If however the respondents wish to take action consequent upon this, 
then they must seek to enforce the applicable industrial instruments. Such an application would be within the 
exclusive jurisdiction of the Industrial Magistrate's Court (IMC). (See ss83(1)(e) and 81(3) of the Act). 

86 Chief Commissioner Beech made no findings about the construction of the provisions of the Workplace Agreements Act which 
were enacted by the Labour Relations Reform Act.  He however, agreed with Ritter AP that what was being sought was the 
enforcement of the provisions of the relevant award or agreement. 

87 Commissioner Wood made specific findings about the meaning and effect of s 4H of the Workplace Agreements Act.  He, 
however, like Beech CC did not adopt the construction put forward by Ritter AP.  Commissioner Wood found that s 4H(2) and 
s 4H(3) make it plain that the respondents' workplace agreements continue as statutory contracts and contain the same 
provisions.  He also found that s 4H(6)(a) stipulates that even though the statutory contracts operate, the relevant award also 
applies to the employment of the respondents.  As to s 4H(7), insofar as it stipulates that where the award applies, in 
conjunction with the statutory contracts, he held the ordinary rate of pay of the award should be used for calculations under the 
award.  He found that this meant that rates of pay from the statutory contracts should not be transported into the award for the 
purposes of the calculation.  He then found that s 4H(8) was the crucial element in relation to the matters in dispute and this 
provision contemplates for the respondents' a yearly pay comparison.  At [192] Commissioner Wood found that the proper 
construction of the legislation leads to the conclusion that the respondents must be paid a higher sum following the calculation 
of the annual pay under the award and under the statutory contract.  In particular, if their pay under the award is higher than 
under the statutory contract, they should be paid that amount or if their pay under the statutory contract is higher then they 
should be paid that amount and each calculation is to be made without reference to the other document.  Commissioner Wood 
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also found that the respondents must be paid for all of the hours worked each week and that, hours worked in excess of 
37.5 hours per week may attract overtime payments, to be worked out in accordance with the provisions of the Award.   

88 The common findings that can be gleaned from the reasons for decision of the Full Bench in Ward and Wall No 1 are simply 
that: 

(a) The respondents are entitled to be paid for all hours worked pursuant to their respective statutory contracts of 
employment (Wood C [193] and with whom Beech CC [188] agreed).   

(b) The respondents under each statutory contract of employment work at an average of 40 hours per week and that 
the Award only allows 37.5 hours per week worked. 

89 The issue left open in Ward and Wall No 1 is whether on a proper construction of the provisions of the Award and any 
applicable industrial instrument the respondents are entitled to be paid overtime pursuant to the provisions of the Award and/or 
an applicable industrial agreement.   

Principles of Interpretation 
90 The determination of these appeals turns upon the construction of the rights and obligations created in the statutory contracts of 

employment, the Award, the General Agreements, the Agency Specific Agreements and the System of Hours Arrangements.  
Construction of these provisions requires the consideration of the text of each industrial instrument as a whole and in context.  
In City of Wanneroo v Holmes, French J summarised the well established principles of construction as follows (378) – (379): 

The interpretation of an award begins with a consideration of the natural and ordinary meaning of its words: Re Clothing 
Trades Award (1950) 68 CACR 597 (Aust Indus Ct, Full Ct). The words are to be read as a whole and in context: 
Australian Timber Workers Union v W Angliss & Co Pty Ltd (1924) 19 CAR 172. Ambiguity if any, may be resolved by a 
consideration, inter alia, of the history and subject matter of the award: Picard v John Heine & Son Ltd (1924) 35 CLR 1. 
Resort to such matters as prefatory statements and negotiations is of dubious assistance if admissible at all: Seymour v 
Stawell Timber Industries Pty Ltd (1985) 13 IR 289 at 290; 9 FCR 241 at 244 (Northrop J) (13 IR at 299; 9 FCR at 254) 
(Keely J) cf 13 IR at 309; 9 FCR at 265 (Gray J). The logs of claim and arbitrator's reasons for decision may be referred 
to determine the ambit of the dispute which led to the making of the award so that where there are two possible 
interpretations, one within the ambit and one without, the former may be preferred. Evidence of the conduct of the parties 
subsequent to the making of the award however, cannot be relied upon to construe it: Seamen's Union of Australia v 
Adelaide Steamship Co Ltd (1976) 46 FLR 444, 446, disapproving Merchant Seamen's Guild of Australia v Sydney Steam 
Collier Owners and Coal Stevedores Association (1958) 1 FLR 248. That is not to say the words must be interpreted in a 
vacuum divorced from industry realities.  As Street J said in Geo A Bond & Co Ltd (in Liq) v McKenzie [1929] AR 
(NSW) 498 at 503: 

'it must be remembered that awards are made for the various industries in the light of the customs and working 
conditions of each industry, and they frequently result ... from an agreement between the parties, couched in terms 
intelligible to themselves but often framed without that careful attention to form and draughtsmanship which one 
expects to find in an Act of Parliament. I think, therefore in construing an award, one must always be careful to 
avoid a too literal adherence to the strict technical meaning of words, and must view the matter broadly, and after 
giving consideration and weight to every part of the award, endeavour to give it a meaning consistent with the 
general intention of the parties to be gathered from the whole award. - see also Re Crown Employees (Overtime) 
Award (1969) AR (NSW) 60, 63; Re Hospital Employees Administrative and Clerical (State) Award (1982) 2 IR 
123'. 

91 His Honour then went on to observe (379): 
It is of course no part of the Court's task to assign a meaning in order that the Award may provide what the Court thinks is 
appropriate - Australian Workers Union -v- Graziers Association (NSW)(1939) 40 CAR 494. Indeed it has been said that 
a tribunal interpreting an Award must attribute to the words used their true meaning even if satisfied that so construed 
they would not carry out the intention of the Award making authority - Re Health Administration Corporation; Re: Public 
Hospital Nurses (State) Award (1985) 12 IR 122; Rogers Meat Co. Pty Ltd -v- Howarth (1960) AR (NSW) 291; Re 
Government Railways and Tramways (Engineers etc.) Award [1928] AR 53 at 58 (Cantor J.) 

92 The observations by French J at (379) are somewhat different to the more recent observations of Kirby J and Callinan J in 
Amcor who favoured a contextual construction as opposed to a strictly textual approach.  Justice Kirby at [96] and Callinan J 
at [129] adopted the following passage in the judgment of Madjwick J in Kucks (184): 

It is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The search is for the meaning 
intended by the framer(s) of the document, bearing in mind that such framer(s) were likely of a practical bent of mind: 
they may well have been more concerned with expressing an intention in ways likely to have been understood in the 
context of the relevant industry and industrial relations environment than with legal niceties or jargon. Thus, for 
example, it is justifiable to read the award to give effect to its evident purposes, having regard to such context, despite 
mere inconsistencies or infelicities of expression which might tend to some other reading. And meanings which avoid 
inconvenience or injustice may reasonably be strained for. For reasons such as these, expressions which have been held 
in the case of other instruments to have been used to mean particular things may sensibly and properly be held to mean 
something else in the document at hand. 

93 Relevantly, Callinan J also observed in relation to the general purposes of industrial agreements that [131]: 
An industrial agreement has a number of purposes, to settle disputes, to anticipate and make provision for the resolution 
of future disputes, to ensure fair and just treatment of both employer and employees, and generally to promote harmony in 
the workplace. It is with the third of these that cl 55 of the Agreement is particularly concerned. It is important to keep in 
mind therefore the desirability of a construction, if it is reasonably available, that will operate fairly towards both parties. 
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In this connection it is not without significance that the primary judge adopted a construction which he thought to be not 
only arguably absurd, but also potentially unjust to the appellant. 

94 Clause 55 in Amcor contained rights, obligations and entitlements to severance payments and other entitlements in the event of 
redundancy. 

Analysis 
(a) The terms of the statutory contracts of employment 
95 The first of the issues raised in the appeal goes to the terms of the contracts of employment of Mr Wall and Mr Ward.  Section 

4H of the Workplace Agreements Act provides that their statutory contracts of employment contain the same provisions as 
those of the Workplace Agreement which has ceased to have effect.  The contracts of employment of Mr Ward and Mr Wall 
therefore contain the provisions of the workplace agreements which provide (AB 149 and 150): 

The employee and manager agree: 
1. the employee will work an average of 40 hours per week.  
2 (a) the span of hours will be 5am to 7pm, Monday to Friday.  
 (b) there can be no more than Nil (maximum 10) Saturdays in a 26-week cycle.  No more than two 

consecutive six-day weeks may be worked.  
96 The balance of the workplace agreements contained the annual salary at the time the contract was signed in 2001.   
(b) Whether the terms of the statutory contracts were invalid and unenforceable 
97 The learned Industrial Magistrate held that Mr Wall and Mr Ward were contractually obligated to work 40 hours per week.  

The appellant argues that this was in error, in part because the contractual entitlement was to work 40 hours per week as 
ordinary hours and in any event this provision was invalid and unenforceable as well as contrary to s 114 of the Act. 

98 The question then to be addressed is whether the obligation in the statutory contracts of employment was to work an average of 
40 hours a week as 'ordinary' hours, and if so, was such an obligation unlawful and unenforceable, as at all material times the 
Award and the General Agreements prescribed that only 37.5 hours a week can be worked as 'ordinary' time.  Whilst the 
appellant argues that such a finding at law flows from the observations of Ritter AP in Ward and Wall No 1 at [147], we do 
not agree that such a finding is established at law.  It was an express term of the workplace agreement, and thus of the contract 
of employment which it became, that the employee will work an average of 40 hours per week.  The words 'the employee will 
work an average of 40 hours per week' do not require the payment to be in ordinary hours.  During the life of the workplace 
agreement, awards or agreements which would have provided for the payment of an overtime rate did not apply to Mr Wall or 
Mr Ward.  The workplace agreement shows the base salary to be paid for working an average of 40 hours per week within the 
span of hours prescribed, however, it does not itself prescribe 40 hours per week as ordinary hours.   

99 The appellant submits that the obligation under the workplace agreement was, after the Labour Relations Reform Act invalid 
and unenforceable.  However, this submission is not to the point.  The relevant point is that as a matter of fact, Mr Wall and 
Mr Ward have, since the Labour Relations Reform Act, worked an average of 40 hours per week.  Further, the terms of the 
statutory contract of employment were that they did so by virtue of the agreement between the employee and the manager 
referred to in the workplace agreement.  The provision in the statutory contract of employment is to work an average of 
40 hours per week; it is not to work an average of 40 hours per week as ordinary time.  If we are wrong on that point, it does 
not alter the fact an average of 40 hours per week has been worked.  When regard is had to all the relevant provisions of the 
applicable industrial instruments it is clear that employees can work hours in excess of 37.5 hours a week but those excess 
hours are not characterised as 'ordinary' time under the provisions of the relevant industrial instruments.  Excess hours of work 
may be paid overtime, credit hours as flexitime and excess hours for which no payment is prescribed such as in some 
circumstances the first 30 minutes of time worked as overtime does not attract payment.  Further, the observation made by 
Ritter AP at [147] in Ward and Wall No 1 that the average of 40 hours a week were to be worked as 'ordinary' time was obiter 
and was not an issue considered by Beech CC or by Wood C. 

(c) The Award, the General Agreements and the Agency Specific Agreements 
100 The appellant submits that the learned Industrial Magistrate erred in concluding that the Agency Specific Agreements did not 

provide the requisite legal source to exclude the Award and the General Agreements.  In particular, in Particular 1.3 of his 
grounds the appellant contends: 

The learned Magistrate erred in law in concluding that the Department of Agriculture Agency Specific Agreements did not 
provide the "requisite legal source" for the Department of Agriculture System of Hours Agreements to exclude the 
overtime provisions in the Public Service Award 1992 and Public Sector General Agreements when the System of Hours 
Agreements made specific provision in relation to when overtime is payable to an employee subject to a System of Hours 
Agreement and Agency Specific Agreements prevail over the Public Service Award and Public Sector General 
Agreements, except in relation to core conditions, with overtime not being a core condition. 

101 As a starting point, we refer to the observation of the learned Industrial Magistrate at AB 98 it is the Award from which all 
other instruments flow.  It appears to be common ground that in general terms the Award would have applied to the 
employment of Mr Wall and Mr Ward from 1 January 2003, which is the time their workplace agreements ceased and their 
statutory contracts of employment commenced.  The answer to the claims of Mr Wall and Mr Ward to be paid for the 40 hours 
per week worked lies in the application of the overtime provisions of the Award unless those provisions were in conflict with 
the successive General Agreements (or, in turn, the Agency Specific Agreements which are provided for by those General 
Agreements).   
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102 If the Award applied, cl 16 - Hours (which in 2003 was unchanged from when the award issued) provided in cl 16(1) that the 
prescribed hours of duty to be observed by officers were 7.5 hours per day Monday to Friday ((1993) 73 WAIG 301 at 307).  
The clause provides for variation of hours and for flexitime arrangements; nowhere in the clause itself is there reference to 37.5 
hours per week.  Clause 16 also makes a limited provision for payment of overtime by referring to cl 18 – Overtime 
Allowance. 

103 In interpreting the provisions of the Award, regard should be had to the purpose of the making of the Award and the General 
Agreements as industrial instruments that apply to all public service officers throughout the State of Western Australia.  As 
'general' instruments they provide rights and entitlements to employees that address in general, the operational needs of public 
sector agencies as employers and are intended (to use the words of Callinan J) to create generally fair and just conditions for 
employers and salaried officers throughout the public sector.  A fundamental difficulty with both the appellant's and 
respondents' arguments is that they do not put forward an interpretation of the relevant instruments that considers the scheme 
of the conditions of employment in respect of 'hours' and the context of the conditions as to hours of work in each of the 
instruments.  In particular, the argument put forward on behalf of the respondents that because it is a 'core' condition that all 
employees are to work an average of 37.5 hours a week has the effect that the Agency Specific Agreements cannot regulate 
any conditions that attach to the respondents' statutory obligations to work 40 hours a week, is an argument that must fail, as 
this 'core' condition is only one part of many conditions that regulate the conditions that attach to the working of hours of work.  
Also it too far strains the language of the instruments to say that the General Agreements establish a 'core' condition that all 
hours in excess of 7.5 hours a day are worked as overtime, as such a contention ignores the scheme and context of flexible 
working arrangements contained in the General Agreements and the Agency Specific Agreements and the entitlement to 
overtime as part of that scheme. 

104 Having regard to a contextual approach to interpretation and considering the relevant provisions in their context, the provisions 
of the Award and the General Agreements establish the following relevant conditions: 

(a) By operation of s 41(9) of the Act, the provisions of an industrial agreement oust the provisions of an award.  
Section 41(9) provides: 

To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial 
agreement prevails unless the agreement expressly provides otherwise. 

However, some provisions of an award have effect if preserved by the terms of an industrial agreement.  Section 
41(8) of the Act provides that when an industrial agreement is made and registered in substitution for an industrial 
agreement, the first agreement is taken to be cancelled, except to the extent the new industrial agreement saves the 
provisions of the first agreement.  In this matter, each of the General Agreements were made in substitution of the 
earlier General Agreement and each contain a clause that provides that the General Agreement shall be read in 
conjunction with the Award and where the provisions of the Award and General Agreement are inconsistent, the 
provisions of the General Agreement shall prevail (cl 5.4 2002 General Agreement, cl 5.4 2004 General 
Agreement, cl 5.4 2006 General Agreement). 

(b) Each General Agreement provided for the making of an Agency Specific Agreement.  In 2002, Agency Specific 
Agreements could only be made to meet special circumstances (cl 9.4 2002 General Agreement).  In the 2004 and 
2006 General Agreements, Agency Specific Agreements could only be made to replace an existing Agency 
Specific Agreement or where arrangements were agreed by the parties to be necessary due to the nature of work 
undertaken or the environment in an agency (cl 9.3 2004 General Agreement, cl 9.3 2006 General Agreement).  It 
is clear that none of the Agency Specific Agreements raised in this matter were made in substitution for any of the 
General Agreements, but each successive General Agreement was made in substitution of the former.  Clause 5.2 
of each of the Agency Specific Agreements expressly stated that the Agency Specific Agreement did not replace 
the General Agreement. 

(c) Each General Agreement established 'core' conditions to apply across salaried staff of the public sector.  These 
'core' conditions were some Award conditions and the majority of conditions of the General Agreements.   
(i) In the 2002 General Agreement the only 'core' condition relevant to this matter was that no more than an 

average of 37.5 hours a week was to be worked as ordinary hours each week (cl 8.1 2002 General 
Agreement).  No provision was made for overtime in the 2002 General Agreement.  Consequently, 
pursuant to cl 5.4 of the 2002 General Agreement, but for the effect of an agency specific agreement, if 
any, the provisions of the Award applied in respect of the entitlement to overtime. 

(ii) The 2004 General Agreement, 2006 General Agreement and 2008 General Agreement created specific 
provisions about hours of work.  Insofar as cl 13 of the 2004 and 2006 General Agreements and cl 16 of 
the 2008 General Agreement provided for an average of 37.5 hours to be worked as ordinary hours, no 
other conditions in respect of hours were prescribed as a 'core' condition.  In particular, cl 13 of the 2004 
and 2006 General Agreements and cl 16 of the 2008 General Agreement provided for the following 
conditions that were not 'core' conditions: 
1. An employer could approve alternative flexible working arrangements, in an agency specific 

agreement, provided no more than 37.5 hours per week are worked as ordinary hours (cl 13.6(e) of 
the 2004 and 2006 General Agreement and cl 16.7(e) of the 2008 General Agreement). 

2. The prescribed hours of duty were 150 hours per four-week settlement period to be worked 
between 7:00am and 6:00pm Monday to Friday and could be worked with flexible 
commencement and finishing times (cl 13.2 and cl 13.7(a) of the 2004 and 2006 General 
Agreement and cl 16.2, cl 16.3 and cl 16.4 of the 2008 General Agreement). 
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3. Credit hours in excess of 150 hours per four week settlement period up to 52.5 hours in a year 
could be carried forward.  Any hours in excess of 52.5 hours were lost (cl 13.9 and cl 13.10 of the 
2004 and 2006 General Agreement and cl 16.11(c) of the 2008 General Agreement). 

4. In the 2004 and 2006 General Agreement a maximum of ten ordinary hours could be worked in 
each day between 7:00am and 6:00pm (cl 13.12) and under cl 16.13 of the 2008 General 
Agreement a maximum of ten ordinary hours could be worked in any agreed span of hours. 

5. In the 2004 General Agreement, an employer could vary the hours of duty (cl 13.5) consistent 
with a 150 hour four-week settlement period.  In the 2006 and 2008 General Agreement the 
employer could vary the prescribed hours of duty, consistent with a 150 hour four-week settlement 
period (cl 13.5 and cl 16.5 respectively).  In the 2004, 2006 and 2008 General Agreement where 
an employee was directed to work more than 7.5 hours in any one day, overtime applied.  
However a flexible working arrangement could provide for the working of hours in excess of 
7.5 hours if the employer and employee agreed (cl 13.15(a) of the 2004 and 2006 General 
Agreement and cl 16.16(a) of the 2008 General Agreement).  Further, where employees received 
at least one day's notice to work, the prescribed hours of duty on the day that overtime was 
performed were 7.5 hours (cl 13.15(b) of the 2004 and 2006 General Agreement and cl 16.16(b) 
of the 2008 General Agreement).  It is also clear from these provisions that payment for overtime 
was required to be paid pursuant to cl 22 of the Award. 

105 Whilst it is clear from the provisions of each of the General Agreements that it was a 'core' condition that an employee may 
work no more than an average of 37.5 hours as ordinary hours, it cannot be said that the terms and conditions of payment for 
hours worked beyond 37.5 hours was a 'core' condition in any of the General Agreements.   

106 The 2002 General Agreement was silent on the issue of preconditions that applied to work that was to be regarded as overtime.  
In the absence of an agency specific agreement, the terms of the Award applied.  However cl 9.4 of the 2002 General 
Agreement contemplated that an agency specific agreement could be made to meet special circumstances which include 
arrangements agreed by the parties necessary due to the peculiar nature of work undertaken in an agency or to meet agreed 
equity goals. 

107 In 2003, the appellant entered into an agency specific agreement which was registered as an industrial agreement pursuant to 
s 41 of the Act.  The 2003 Agency Specific Agreement dealt with among other matters a system of hours and the preconditions 
that were to apply to working flexitime, the payment of excess credit hours and overtime.  Whilst, pursuant to cl 5.4 of the 
2003 Agency Specific Agreement, the Agency Specific Agreement was to be read in conjunction with the Award and the 
General Agreement, pursuant to cl 5.5 and cl 5.6 in the event of an inconsistency, the provisions of the Agency Specific 
Agreement were to prevail over the Award but the General Agreement was to prevail over the Agency Specific Agreement.  
Despite the valiant submissions made on behalf of the respondents, no inconsistency can be said to arise between the 
provisions of the 2003 Agency Specific Agreement and the 2002 General Agreement in respect of overtime.   The 2002 
General Agreement did not deal with the terms and conditions that were to apply to overtime.  Consequently it cannot be said 
or inferred that the 2002 General Agreement dealt with or covered any condition of employment with respect to overtime.  It is 
not correct to say that cl 10 of the 2003 Agency Specific Agreement left untouched the entitlements to overtime in the 2002 
General Agreement, as there are no provisions that dealt with overtime in the 2002 General Agreement. 

108 Clause 10.1 of the 2003 Agency Specific Agreement provided the prescribed hours to be hours worked between the span of 
6:30am to 6:30pm Monday to Friday.  Pursuant to cl 10.3(b)(i) of the 2003 Agency Specific Agreement, employees and their 
supervisor or manager could reach agreement on the system of hours to be worked in an agreed system of hours agreement. 

109 The respondents entered into the 2004 System of Hours Arrangement effective from 2 January 2004 to work flexitime. 
110 Pursuant to cl 10.2 of the 2003 Agency Specific Agreement, the conditions of the hours of work of employees were as follows: 

(a) Average daily hours – 7.5 hours 
(b) Settlement period – 13 weeks 
(c) Maximum daily hours (see also cl 10.8) – 12 hours 
(d) Maximum credit hours – 75 hours. 

111 Hours worked beyond the maximum 75 credit hours were regarded as 'additional' credit hours and pursuant to cl 10.9 were 
paid as overtime in accordance with the overtime provisions of the Award if the following preconditions were satisfied: 

(a) Where duly authorised or directed by the Director General or a delegated officer the employee worked (additional 
hours); and 

(b) Where the excess hours could not be cleared within the settlement period due to work activities, project and 
programme demands. 

112 Where the excess hours were less than 25 hours, by mutual agreement between an employee and the delegated officer time in 
lieu at the Award overtime rate could be taken.  If the excess hours were not cleared within 60 days, or with the written 
agreement of the employee taken with a period of leave, the excess hours were to be paid at overtime rates. 

113 Payment for overtime which was not payment for 'additional credit' hours worked was prescribed by cl 10.10 of the 2003 
Agency Specific Agreement.  Clause 10.10(a) provided for payment of overtime when the notice period was less than 
24 hours.  This clause was not relevant to the respondents' claims.  Similarly cl 10.10(c) had no application as it dealt with the 
payment of overtime where a declared emergency arises.  Clause 10.10(b) provided that overtime was payable in accordance 
with the overtime provisions of the Award, where an employee is directed by the Director General or a delegated officer 
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directed an employee to work outside the agreed span of hours, that is on a Saturday or Sunday, on a public holiday or before 
6:30am or after 6:30pm Monday to Friday.  Clause 10.10(b) was plainly intended to be read disjunctively as the entitlement to 
overtime created in this clause created different and separate preconditions for the payment of overtime to cl 10.10(a) and 
cl 10.10(c).  Clearly under cl 10.10(a) and cl 10.10(c) overtime was payable for work carried out as overtime within the agreed 
span of hours as the only preconditions to payment for overtime, in the case of cl 10.10(a) that notice to work overtime must be 
less than 24 hours and in the case of cl 10.10(c) that a declared emergency has arisen. 

114 The nature of hours worked as flexitime is that the working of hours in addition to an average of 37.5 hours is that such work is 
voluntary; whereas it is inherent in the concept of overtime that hours of work performed as overtime are hours of work which 
was required by the employer or by necessity to be done.  Consequently the precondition of a direction to work under 
cl 10.10(a) or the circumstances such as the necessity to perform emergency functions under cl 10.10(c) is a requirement.  The 
requirement of direction is also implied in cl 10.10(a) as the entitlement to overtime under this clause requires a notice to 
perform work to be given. 

115 Even if the condition in the statutory contracts of employment that the respondents in each case are to work an average of 
40 hours a week can be construed as a direction to work overtime, it is common ground that the respondents would not be 
entitled to payment of overtime for the 2.5 additional hours of work, worked each week pursuant to cl 10.10(b) of the 2003 
Agency Specific Agreement as the respondents did not perform that work outside the agreed span of hours.  For this reason it 
is our view that it is not necessary to decide whether the condition in the statutory contracts of employment can be construed as 
a direction to work overtime, as there was no evidence before the learned Industrial Magistrate that the respondents worked the 
2.5 hours of work each week outside the agreed span of hours.   

116 However, it does not necessarily follow that the respondents would not be entitled to payment or time in lieu for the 2.5 
additional hours of work each week, if the work can be said to be duly authorised hours of work and as such hours of work that 
satisfied the preconditions for payment or time in lieu pursuant to cl 10.9 of the 2003 Agency Specific Agreement.  Given that 
the 2003 Agency Specific Agreement was made at a time when some employees were to be covered by 2003 Agency Specific 
Agreement were bound by the terms of the statutory contract of employment to work an average of 40 hours a week, it may be 
arguable that the respondents were authorised to work an additional 2.5 hours a week.  Whether they would be entitled to 
payment of overtime or time in lieu at the overtime rate for the working of those hours would depend on whether those hours 
could be regarded as 'additional credit hours' and whether the other preconditions in cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

117 When the 2004 General Agreement came into effect, the provisions of the 2003 Agency Specific Agreement continued to have 
force pursuant to cl 5.5 and Schedule 3 of the 2004 General Agreement.  The 2004 General Agreement introduced for the first 
time an hours clause in cl 13 which included preconditions for the payment of overtime and the working and banking of credit 
hours.  However cl 13 was not a 'core' condition.  In any event, cl 13.6(e) of the 2004 General Agreement contemplated that 
individual agencies could approve alternative flexible working arrangements provided that an average of no more than 37.5 
hours per week was worked as ordinary hours.  The 37.5 hours proviso continued as a 'core' condition pursuant to cl 8.1 of the 
2004 General Agreement.  Pursuant to cl 9.2 of the 2004 General Agreement 'core' conditions could not be the subject of an 
agency specific agreement and under cl 9.3(a) replacement agency specific agreements could be made.  Whilst there was 
nothing in the 2004 General Agreement that dealt with any inconsistencies between non core conditions in the 2004 General 
Agreement and Agency Specific Agreements, cl 5.6 and the definition of General Agreement in the definition clause, 
importantly, the 2003 Agency Specific Agreement provided that where there was an inconsistency between the provisions of 
the 2003 Agency Specific Agreement and the provisions of the 2002 General Agreement and its replacements, the provisions 
of the General Agreement prevailed. 

118 Consequently the question arises in this appeal whether an inconsistency arose between the provisions of the 2004 General 
Agreement and the 2003 Agency Specific Agreement in respect of the preconditions for the payment of overtime and flexible 
working arrangements.  Plainly the terms of the 2004 General Agreement did not cover the field of hours as cl 13.6(e) 
expressly contemplated that through an Agency Specific Agreement an employer could approve alternative flexible working 
arrangements.  Prima facie, without regard to the effect of cl 13.6(e) and cl 13.6(a) of the 2004 General Agreement, when the 
overtime provisions and the scheme of flexible working arrangements in the 2004 General Agreement and the 2003 Agency 
Specific Agreement are examined a direct inconsistency appears to arise, as the preconditions for the payment of overtime and 
the banking of credit hours are different in each agreement.  For example, in respect of overtime cl 13.15(a) and cl 13.15(b) of 
the 2004 General Agreement provided: 

Where employees are directed by the employer to work more than 7.5 hours in any one (1) day, overtime applies.  The 
parties acknowledge that the flexible working arrangement provides for the working of hours in excess of 7.5 hours per 
day as normal hours if the employer and employee agree. 
For the purpose of Clause 22 – Overtime Allowance of the Award, employees receiving at least one (1) day's prior notice 
to work overtime, the prescribed hours of duty on the day that overtime is performed shall be 7.5 hours.    

119 A direct inconsistency could be said to arise between the first sentence of cl 13.15(a) of the 2004 General Agreement and 
cl 10.10(b) of the 2003 Agency Specific Agreement as the precondition for the payment of overtime in cl 13.15(a) was simply 
that there be a direction to work more than 7.5 hours in any one day whereas under cl 10.10(b) the direction must have been 
given to work outside the agreed span of hours.   

120 The working of 'normal' hours beyond 7.5 hours a day by agreement pursuant to cl 13.15(a) of the 2004 General Agreement 
authorised employers and employees to enter into flexitime arrangements whereby hours could have been credited and banked 
pursuant to cl 13.10.  Whilst the 2003 Agency Specific Agreement and the 2004 System of Hours Arrangement treated all 
hours worked beyond 37.5 a week as hours to be credited as credit hours unless worked outside the agreed span of hours and 
thus were overtime, it is apparent from the attendance record/flexible working hours sheets completed by the respondents and 
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tendered into evidence, described the normal weekly hours worked as 40, yet the hours worked beyond 37.5 hours to 40 hours 
each week were not in fact credited and banked.   

121 Even if the provisions of the 2004 General Agreement applied, in the circumstances where the respondents were bound by 
their statutory contracts of employment to work an average of 40 hours a week and the appellant through his officers and 
agents treated this obligation as binding through the attendance record/flexible working sheets as 'normal' weekly hours of 
40 hours a week, what is required is that there be a direction to work more than 7.5 hours in any one day:  cl 13.15(a) of the 
2004 General Agreement.  Under the General Agreements each day was to 'stand alone' and whilst a direction to work more 
than 7.5 hours a day could in some circumstances arise as an ongoing direction to work more than 7.5 hours each day for a 
period of time, the respondents were not required to work particular hours on any one day.  At its highest, the respondents 
worked an average of 40 hours per week.  That does not mean that they had to work a set number of hours each day in a week, 
as cl 13.12 of the 2004 General Agreement allowed for a maximum of 10 hours to be worked as ordinary hours each day. 

122 Notwithstanding the differences in the arrangements provided for in these agreements, we are not satisfied that an 
inconsistency between the 2003 Agency Specific Agreement and the 2004 General Agreement arises.  Clause 13.6(a) and 
cl 13.6(e) made it clear that an employer may specify in an agency specific agreement a different flexible working arrangement 
than that provided for in cl 13.2 (prescribed hours).  Clause 13.6(a) of the 2004 General Agreement provided that within the 
parameters of cl 13.2, flexible working arrangements shall apply unless the employer specifies and cl 13.6(e) allows an 
employer to approve alternative flexible working arrangements in an agency specific agreement providing that an average of 
no more than 37.5 hours per week is worked as ordinary hours.  When cl 13.6(a) and cl 13.6(e) are read together and when 
regard is had to the fact that cl 13 is not a 'core' condition it is clear that cl 13 of the 2004 General Agreement contemplates that 
a separate and different flexible working arrangement could be specified in an Agency Specific Agreement. 

123 For these reasons we are of the opinion that whilst the provisions of the 2003 Agency Specific Agreement were in force, the 
2.5 hours of work, worked by the respondents could be at law characterised as 'additional hours' within the meaning of cl 10.9 
of the 2003 Agency Specific Agreement.  However, such a conclusion cannot be conclusively made to the requisite standard of 
proof.  In this matter there was insufficient evidence upon which such a conclusion could be drawn and in any event, as the 
appellant points out, the case before the Industrial Magistrate was not before the Industrial Magistrate on this basis.  A party to 
proceedings in the general jurisdiction of the Industrial Magistrate's Court is bound by their particulars:  Liquor, Hospitality 
and Miscellaneous Union, WA Branch v Minister for Health [2011] WAIRC 00192 [80] – [83].  As both applications alleged 
the appellant failed to comply with the provisions of the Award and the General Agreements it is not open to decide the 
appeals on this basis. 

124 Prior to the 2004 General Agreement ceasing to have force, the 2005 Agency Specific Agreement became operative.  On 
coming into operation of the 2005 Agency Specific Agreement, except in respect of 'core' conditions, the provisions of the 
2004 General Agreement ceased to prevail to the extent of any inconsistency, as cl 5.5 of the 2005 Agency Specific Agreement 
provided that except where the 2004 General Agreement and its replacement identified conditions as 'core' the 2005 Agency 
Specific Agreement prevailed over the General Agreements and the Award to the extent of any inconsistencies. 

125 Importantly, cl 10 of the 2005 Agency Specific Agreement prescribed the same conditions of the hours of work and 
preconditions for the payment of overtime for directed hours and payment of overtime for additional hours as the 2003 Agency 
Specific Agreement.  Consequently whilst the 2005 Agency Specific Agreement and the 2004 General Agreement remained 
operative, the respondents were not entitled to payment of overtime for the additional hours of work pursuant to cl 10.10(b) of 
the 2005 Agency Specific Agreement but they may have been entitled to the payment of overtime or time in lieu at the 
overtime rate if the preconditions in cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

126 When the 2006 General Agreement replaced the 2004 General Agreement the entitlements of the respondents at that point of 
time to any payment for the 2.5 hours of work beyond 37.5 hours a week remained unchanged, as cl 9.1 of the 2006 General 
Agreement contained a clear statement which had the effect that the 2005 Agency Specific Agreement was to be read in 
conjunction with the provisions of the Award and that except where the 2006 General Agreement identified conditions as a 
'core' the 2005 Agency Specific Agreement was to prevail. 

127 As set out in these reasons at [104] – [105], the 2006 General Agreement did not prescribe any conditions that can be 
characterised as 'core' which dealt with the working of hours beyond an average of 37.5 hours a week or payment for those 
hours of work.  Clause 8.1 of the 2006 General Agreement simply prescribed the condition of employment that an average of 
no more than 37.5 hours a week was to be worked as ordinary hours as a 'core' condition. 

128 The 2005 Agency Specific Agreement was replaced by the 2007 Agency Specific Agreement on 16 May 2007.  When the 
2007 Agency Specific Agreement came into operation, the 2006 General Agreement was still operative.  Like the 2005 
Agency Specific Agreement, pursuant to cl 5.5 of the 2007 Agency Specific Agreement, the 2007 Agency Specific Agreement 
prevailed over the conditions that were not 'core' in the 2006 Agency Specific Agreement and its replacements and the Award 
to the extent of any inconsistencies.  Clause 9 of the 2007 Agency Specific Agreement similarly provided that where cl 10 - 
Agriculture System of Hours does not apply to a work group or work site, then cl 16 - Hours of the relevant Award would 
apply.   It follows that cl 10 - Agriculture System of Hours of the 2007 Agency Specific Agreement prevailed over the Award 
and the 2008 General Agreement in relation to the claim for payment of overtime. 

129 Clause 10 of the 2007 Agency Specific Agreement contained the same preconditions for the working and payment of overtime 
for directed hours and for excess additional hours as the 2003 and 2005 Agency Specific Agreement.  However, cl 10 of the 
2007 Agency Specific Agreement contained an additional subclause for the payment of a commuted overtime allowance.  
Clause 10.10 provided: 

This sub-clause is an enabling provision within clause 10, which will allow for two and one half (2.5) hours of accrued 
ordinary hours per week to be converted into a monetary equivalent. 
Governance and application of this sub-clause is subject to the following provisions; 
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a) Application for effect of this sub-clause has to be duly authorized by the Director-General or delegated 
officer, and, with the consent of the employee, as per Schedule 1. 

b) Where Schedule 1 has been duly approved, the Employer will renumerate the Employee an allowance of 
8%, in addition to the appropriate salary contained in the General Agreement. 

c) The application period for Commuted Overtime will be for a minimum of 12 months, unless the 
employee's assigned duties and / or position is subject to project funding, in which case the period will be 
for the term of the funding. 

d) The salary schedule of the General Agreement shall be made available to an employee with an additional 
and corresponding column of the commuted overtime allowance. 

e) Either party may withdraw from the provisions of this sub-clause by giving a notice period of no less than 
thirteen weeks. 

f) Application of this allowance will automatically cease when the employee is promoted, transferred or re-
assigned duties to a new project or funding source.  In such circumstances continuation of Commuted 
Overtime may only occur as prescribed in (a) of this sub-clause. 

g) Any variations and/or disputes in relation to this sub-clause or Schedule 1, shall be determined in 
accordance with the Clause 8- Dispute Settlement Procedure. 

130 Shortly before they entered into an agreement contemplated by cl 10.10 of the 2007 Agency Specific Agreement the 2008 
General Agreement came into effect.  From 7 March 2008, and from 4 April 2008, Mr Wall and Mr Ward respectively each 
have been paid a commuted overtime allowance in consideration for them agreeing to work an additional 2.5 hours per week to 
that specified in the hours clause of the Award or the 2008 General Agreement (AB 148).  It follows in our respectful view that 
the commuted overtime allowance deals with the additional 2.5 hours worked from those respective dates of commencement.   

131 The 2008 General Agreement commenced on 2 September 2008.  Given our conclusion that the commuted overtime allowance 
deals with the additional 2.5 hours worked then this General Agreement does not have any relevance to the issues.  If we are 
wrong in this conclusion, then we observe that the wording in the 2008 General Agreement regarding core conditions of 
employment (AB 999, 1000) is the same as the wording in the 2006 General Agreement.  It too contains comprehensive 
provisions as to hours and payment of overtime in cl 16.  Clause 16.1 (AB 1005) provides that the provisions of cl 16 are to 
replace the provisions of cl 20 – Hours of the Award.  Clause 5.4 of the 2008 General Agreement similarly provides that where 
the provisions of the Award and the General Agreement are inconsistent, the provisions of the 2008 General Agreement prevail 
(AB 999).   Therefore, the relevant Award provisions were replaced by the General Agreement's provisions.   

132 Clause 5.5 and Schedule 4 of the 2008 General Agreement continued the 2007 Agency Specific Agreement to have force.  The 
2008 General Agreement also contained a clause that dealt with issues of inconsistency between the 2008 General Agreement 
and the 2007 Agency Specific Agreement.  The effect of cl 9.1 of the 2008 General Agreement was to provide that the 2007 
Agency Specific Agreement was to be read in conjunction with the Award, the 2008 General Agreement and except where the 
2008 General Agreement identified conditions as 'core' the 2007 Agency Specific Agreement was to prevail over the 2008 
General Agreement and the Award to the extent of any inconsistencies.  Like the 2004 and 2006 General Agreement the 
provisions of the 2008 General Agreement with respect to hours (cl 16) were expressed not to be 'core' with the exception of 
the condition that an average of no more than 37.5 hours per week were to be worked as ordinary hours. 

133 Consequently, prior to the respondents entering into an agreement for the payment of a commuted overtime allowance,  it is 
our view that the conditions that applied to their statutory contracts of employment in respect of the provision that they work 
an average of 40 hours per week was as follows: 

(a) From the time the 2002 General Agreement and the 2003 Agency Specific Agreement were both operative, the 
additional 2.5 hours of work each week worked by the respondents could be 'additional hours' and the respondents 
may be entitled to the benefits prescribed in cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2003 Agency Specific Agreement 
provided that the preconditions of cl 10.9(a)(i) or cl 10.9(a)(ii) were met; 

(b) When the 2004 General Agreement became operative and the 2003 Agency Specific Agreement continued to be 
operative, the 2003 Agency Specific Agreement in respect of hours of work and overtime continued to have effect 
and the additional 2.5 hours of work each week worked by the respondents could be 'additional' hours and the 
respondents may be entitled to the benefits prescribed in cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2003 Agency Specific 
Agreement provided that the preconditions of cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

(c) From the coming into operation of the 2005 Agency Specific Agreement and until the parties entered into an 
agreement pursuant to the 2007 Agency Specific Agreement, the additional 2.5 hours of work each week worked 
by the respondents could be 'additional hours' and the respondents may be entitled to the benefits prescribed in 
cl 10.9(a)(i) or cl 10.9(a)(ii) of the 2005 Agency Specific Agreement provided that the preconditions of 
cl 10.9(a)(i) or cl 10.9(a)(ii) were met. 

Conclusion whether the Agency Specific Agreements applied 
134 The appellant submits that the learned Industrial Magistrate erred in concluding that the Agency Specific Agreements did not 

provide the 'requisite legal source' for the System of Hours Arrangements to exclude the overtime provisions in the Award  and 
the General Agreements.  In our respectful view, for the above reasons, the learned Industrial Magistrate did err in that 
conclusion.   
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Proposed Order 
135 We consider the appeals are made out and should be upheld.  We have set out the preceding analysis not to show the 

employees have an entitlement but merely to show the learned Industrial Magistrate erred in the decisions he made.  As the 
proceedings were for a breach of the Award and the General Agreements we are of the opinion that orders should be made by 
the Full Bench that the appeals be allowed and that each decision of the learned Industrial Magistrate be quashed.   

KENNER C: 
Background 
136 The matters arising on these appeals have some history. 
137 In short, up until December 2002, the contracts of employment of the respondents were subject to workplace agreements 

entered into pursuant to the Workplace Agreements Act 1993 ("the WA Act").  From December 2002, on the enactment of the 
Labour Relations Reform Act 2002 ("the LRR Act"), the respondents' contracts of employment reverted to what are called 
statutory contracts of employment ("SCOEs"), preserving the pre-existing terms and conditions as contained in the 
respondents' prior workplace agreements. 

138 That part of the respondents' former workplace agreements and subsequent SCOEs which is controversial for the purposes of 
this appeal, is the provision contained in them that the respondents work an average of 40 hours a week.  This is so because 
following the enactment of the LRR Act, and the continuation of the respondents' employment under the SCOEs, the relevant 
terms and conditions of the respondents' employment have been subject to the Public Service Award 1992 ("the Award") and 
various general and agency specific industrial agreements made under s 41 of the Industrial Relations Act 1979 ("the Act").   

139 The Award and the various industrial agreements have provided the working of no more than 37.5 hours per week as ordinary 
hours of work. 

140 The parties to these appeals have litigated their dispute in the Commission over several years.   
141 Initially, the respondents commenced proceedings pursuant to ss 29(1)(b)(ii) and 80E and 80F(2) of the Act before both the 

Commission and the Public Service Arbitrator. The respondents sought denied contractual benefits allegedly arising under 
their contracts of employment, and in the case of the proceedings before the Arbitrator, declarations as to "the correct and 
equitable interpretation" of the respondents' contracts of employment and additionally, orders for payment of amounts said to 
be due accordingly.   

142 The respondents at all material times in those proceedings, maintained that their SCOEs entitled them to payment for work 
performed at ordinary rates of pay by reason of working an average of 40 ordinary hours per week.  It was on that basis that the 
proceedings were heard and determined by the Commission.  The orders made by Smith SC were to the effect that the 
appellant pay to the respondents various sums of money for 40 hours per week at the ordinary rates of pay as specified in the 
relevant industrial instrument: (2007) 87 WAIG 2853; (2007) 87 WAIG 2872. 

143 Those orders were the subject of appeals brought by the present appellant, in Chief Executive Officer, Department of 
Agriculture and Food v Trevor James Ward and John Martin Wall (2008) 88 WAIG 155.  Both appeals were upheld on 
jurisdictional grounds and the orders of the Commission at first instance were quashed.  It seems reasonably apparent from the 
reasons for decision of the Full Bench, when dealing with the history of the matter, that at no time prior to the proceedings 
before the Commission had the respondents asserted anything other than that their SCOEs required them to work an average of 
40 hours per week as their ordinary hours of work.  Consequently, this led to the claims before the Commission and the 
Arbitrator in those proceedings, to be remunerated for such hours at ordinary rates of pay as prescribed by the relevant 
industrial instruments.     

144 In my view, for the following reasons, those contentions were entirely consistent with the terms of the respondents' SCOEs, 
properly construed. 

145 Subsequent to those proceedings, the respondents commenced claims in the Industrial Magistrate's Court, alleging that as they 
had continued to work an average of 40 hours per week under their SCOEs, they were therefore entitled, under the Award and 
the various industrial agreements having application since that time, to be paid overtime for the additional 2.5 hours worked 
per week. 

146 These claims were upheld by the learned Industrial Magistrate. In his determination, his Honour concluded that the overtime 
provisions of the relevant industrial instruments had application to the additional time worked by the respondents each week, 
and thus, a contravention of these industrial instruments had occurred. 

147 Following the learned Industrial Magistrate's finding as to liability, the parties conferred and reached agreement as to quantum, 
which was reflected in final orders of the Court of 30 June 2010.  These orders were to the effect that the appellant had failed 
to comply with the Award and relevant industrial agreements and by consent, the appellant pay to the first respondent the sum 
of $12,000 and to the second respondent the sum of $7,500, inclusive of interest:  (2009) 90 WAIG 42. 

148 From those orders the present appeals are brought pursuant to s 84 of the Act. 
Grounds of Appeal 
149 The appeals contain one ground, that being that "The learned Magistrate erred in making an order that the Appellant had failed 

to comply with the Public Service Award 1992 and the relevant agreements made thereunder." There follows some 18 
particulars, which elaborate the bases on which the appellant asserts that the learned Industrial Magistrate erred.  

150 The particulars of the grounds of appeal first assert that by reason of s 114 of the Act, to the extent that the respondents' 
SCOEs purported to create an obligation to work an average of 40 hours per week, such provisions were invalid and 
unenforceable.  Furthermore, the remaining particulars assert variously, that having regard to the terms of the award, and the 
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various industrial agreements in effect over the course of the respondents' employment from 2003 onwards, applying the 
appropriate precedence between them, no overtime was payable for any time that the respondents had worked in excess of 37.5 
hours per week. 

Industrial Instruments 
151 As set out in the appellant's Case Outline / Further and Better Particulars of Case Outline at first instance, at par 4 the terms of 

the regulation of the respondents' contracts of employment were as follows: 
"4. In relation to the period to which the claim relates the following may be said: 

(a) From 26 September 2002 to 30 December 2002 the Claimant and Respondent were subject 
to a workplace agreement made under the Workplace Agreements Act 1993; 

(b) From 1 January 2003 onwards the Claimant and Respondent were subject to a "statutory 
contract of employment" pursuant to amendments to the Workplace Agreements Act 1993 
made by the Labour Relations Reform Act 2002; 

(c) Statutory contracts of employment are subject to any applicable award or industrial 
agreement; 

(d) As at 1 January 2003 the statutory contract of employment was subject to the Public Service 
Award 1992 and the Public Service General Agreement 2002; 

(e) From the first pay period after 26 February 2004 the statutory contract of employment was 
subject to the Public Service General Agreement 2004 which replaced the Public Service 
General Agreement 2002; 

(f) From the first pay period after 26 February 2006 the statutory contract of employment was 
subject to the Public Service General Agreement 2006 which replaced the Public Service 
General Agreement 2004; 

(g) From the first pay period after 26 February 2008 the statutory contract of employment was 
subject to the Public Service General Agreement 2008 which replaced the Public Service 
General Agreement 2006; 

(h) Each of the General Agreements referred to above provided that: 
"Where the provisions of the Award and this General Agreement are inconsistent, the 
provisions of this General Agreement shall prevail. ";" 

152 In addition to these instruments, agreements known as agency specific agreements also applied. These agreements, which were 
also registered industrial agreements under the Act, contained certain conditions of employment that were not described as 
"core" under either the Award or general agreements.  It was common ground that over the course of the successive years of 
employment from 1 January 2003, in the main, the terms of the Award, the relevant industrial agreements and the agency 
specific agreements having application to the parties were either identical or very similar. 

153 In general terms, the precedence provisions of these industrial instruments provided that the general agreements prevailed over 
the Award where any inconsistency arose.  The stated intent was and is that the primary instruments governing the 
employment are the Award and the general agreements. 

154 The "third tier" of instrument, the agency specific agreements, will prevail over the provisions of the Award and general 
agreements where they are inconsistent. 

155 Furthermore, there was and is also a "fourth tier" of regulation, known as the "agriculture system of hours", which appears to 
be an unregistered agreement made under the auspices of the agency specific agreements, containing specific flexible hours of 
work provisions.  Where such provisions are supported in the workplace, they are to operate in conjunction with the agency 
specific agreement. 

Consideration 
156 Particulars 1.1 and 1.2 of the grounds of appeal go to the validity of the respondents' SCOEs to the extent that they have 

purported to oblige the respondents to work an average of 40 hours per week from January 2003. 
157 The particulars assert that by the operation of the LRR Act, these provisions in the respondents' contracts of employment, as 

preserved in their SCOEs, were made invalid and unenforceable and contrary to the provisions of s 114 of the Act. The 
appellant says that the learned Industrial Magistrate was in error in concluding that the respondents' SCOEs "preserved the 
respondents' contractual entitlement to work 40 hours per week" and that the respondents were obligated to work 40 hours per 
week.   

158 The appellant contended that after the enactment of the LRR Act, these provisions of the respondents' contracts of employment 
were invalid and unenforceable. To this extent, the appellant relied on observations made by Ritter AP in Chief Executive 
Officer, Department of Agriculture and Food v Trevor James Ward and John Martin Wall (2007) 88 WAIG 155 at par 147 to 
the effect that to the extent that the statutory contract of employment of the respondents contained a term that ordinary hours 
were an average of 40 per week, this was unenforceable as being contrary to the terms of the Award. 

Respondents' Workplace Agreements 
159 Examples of the respondents' workplace agreements registered under the WA Act are contained at AB 149 – 152 and AB 502 – 

506.  The workplace agreements seem to be in identical terms.  The agreements contain two documents; one entitled 
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"WORKPLACE AGREEMENT (2)" and the other "HOURS OF WORK AGREEMENT".  The first document, the workplace 
agreement, formal parts omitted is in the following terms: 

"The Employee and the Employer AGREE that on signing this Agreement: 
1. The Employee and Employer are bound by the Terms and Conditions. 
2. The provisions outlined in the document entitled "Terms and Conditions – Agriculture Western 

Australia Generic Individual Workplace Agreement 2 ", dated June 2000 are fully incorporated into 
and form part of this Agreement. 

3. This Workplace Agreement is only applicable to the employee whilst employed in 
(a) MANAGEMENT SERVICES (workgroup/worksite) and working in the 
(b) CORPORATE SERVICES (District/Region) and shall have no effect outside the scope of 

3(b) and/or Schedule C(l). 
(c) The employee's existing substantive classification level will be transferred to the same level 

under this Agreement. 
3. The employee's existing substantive classification level will be transferred to the same level under this 

Agreement. 
4. This Agreement shall have effect from first pay period commencing on or after 1 January 2001, 

otherwise from the first pay period commencing on or after date of signing. 
5. Nothing in this Agreement or the Terms and Conditions affects the employment tenure of the 

employee. 
6. The employee is entitled to a payment of an additional hours allowance as prescribed in Schedule C, 

for the officer's level and classification as determined pursuant to Clause 6 – Hours of Work." 
160 The hours of work agreement, taking Mr Walls initial agreement, formal parts omitted, relevantly provides: 

"The employee and Manager agree: 
1. The employee will work an average of 40 hours per week. 
2. (a) The span of hours will be 5 am to 7 pm, Monday to Friday. 

(b) There can be no more than NIL (maximum 10) Saturdays in a 26 week cycle).  No more 
than 2 consecutive 6 day weeks may be worked. 

3. The employee will be paid an annual salary of: 
Base salary     [$ 28,942 .... ] 
Additional hours allowance   [$ ……….... ] 
Other allowances: 

Allowance 1    [$ ……….... ] 
Allowance 2    [$ ……….... ] 
Allowance 3    [$ ……….... ] 
Allowance 4    [$ ……….... ] 
Total     ____________ 
     $                        " 

161 It is trite to observe that in the interpretation of an agreement, a provision within it will be considered in the context of the 
agreement as a whole.  The workplace agreement entered into between the appellant and the respondents at the material times 
contemplated that the respondents be paid a base salary in return for working an average of 40 hours per week.  In my view, 
some emphasis is to be placed upon the reference to a base salary, as being indicative of a salary paid for "normal" or 
"ordinary" working hours worked in any one week.   

162 Of significance, cl 6 of the "WORKPLACE AGREEMENT (2)" contemplated that the employee may be entitled to the 
payment of an "additional hours allowance" as prescribed in Schedule C.  No such additional hours allowance was prescribed 
for either of the respondents in their workplace agreements. As a matter of commonsense, it would seem that such a provision 
would be included where it was required that the employee work beyond the "normal" or "ordinary" hours as otherwise 
provided in the agreement, and for which the base salary is paid.    

163 Furthermore, in materials in evidence before the learned Industrial Magistrate at first instance, by way of "Personal Time 
Attendance Records", at AB 507 – 569, from 2002 to 2009, the hours of work of the respondents are recorded as "standard 
hours 40". 

164 In relation to this issue, and referring to the decision of the Full Bench, in particular the reasons of Ritter AP in Chief Executive 
Officer, Department of Agriculture and Food at par 147, counsel for the appellant Mr Matthews made the following 
submissions at T 5: 

"These hours were always worked as ordinary hours under the workplace agreement.  It has been the 
respondents and others steadfast position for the best part of a decade now that they were worked as ordinary 
hours, and in fact there was an entitlement to go on working those hours as ordinary hours and be paid at the 
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ordinary rate.  That was what was litigated and decided upon by the Full Bench, and there was never any 
question at the time when the workplace … putting to one side what is now argued, if we go back to the time 
when the workplace agreement was in place, there was no argument at that point in time that any of these hours 
were overtime hours.  They were ordinary working hours, and they received their salary, a set salary, pursuant 
to the workplace agreement for working those hours.  There was never a question that some other kind of 
payment, some other characterisation, should bear in relation to the working of those hours.  They were 
ordinary hours." 

165 In my opinion, construing the terms of the workplace agreements as a whole, in the context of all of the circumstances 
surrounding their operation, that contention must be correct.  It seems contemplated from the ordinary and natural meaning of 
the language used in the terms of the workplace agreements, that the respondents were to be paid a base salary for working an 
average of 40 hours per week, to be regarded as their normal or "ordinary" working week.  The absence of any additional hours 
allowance, when read with the terms of the agreement as a whole, strongly suggests compensation for working additional or 
"overtime" hours, was absent from these agreements.  Presumably, this was because it was the intention of the parties to the 
workplace agreements, as reflected in its terms, that the respondents work an average of 40 ordinary hours a week, as a 
"normal" working week, for the base salary as prescribed. This intention appears to have manifested itself in the conduct of the 
parties, over many years, at least up until the proceedings at first instance were commenced.  

166 Notably, from the proceedings before Smith SC in 2007, there appears to have been no suggestion that the SCOEs, there under 
consideration, warranted a contrary interpretation.  In my view, nor could they. I think the clear import of the workplace 
agreements of the respondents, when read as a whole, is that the ordinary working week contemplated would be on average 
40 hours, in return for which an agreed base salary was payable. 

Principles of Statutory Illegality 
167 The entering into or performance of a contract may involve illegality either under statute or the common law.  A contract 

which is illegal is generally unenforceable.  Statutory illegality may arise expressly or by necessary implication.  At common 
law, a contract may be illegal as being formed or performed in circumstances where the contract is contrary to public policy. 

168 In Cheshire and Fifoot's Law of Contract 8th Australian Edition at par 18.8 the learned authors observe: 
"[18.8] Contracts Expressly Prohibited by Legislation. 

If making or performing a particular contract is expressly prohibited by legislation, the contract is 
illegal unless the statute itself indicates that a prohibited contract shall nevertheless be enforceable. In 
the absence of such an indication, a contract the formation or performance of which is expressly 
prohibited by legislation is illegal - as where a statute expressly prohibits selling land or goods, 
contracting without a licence, or some other specified kind of contract.  
In deciding whether a contract falls within the ambit of express prohibition, the court is entitled to 
look at the substance of the transaction.  The court will not enforce a contract which ostensibly 
conforms to statutory requirements but in fact attempts to evade them.  
Legislation which prohibits the formation or performance of contracts must be distinguished from 
legislation which precludes the enforcement of specified contracts by legal action or provides that they 
are invalid or void. Such contracts are not necessarily illegal, and the rules which apply to illegal 
contracts to not apply to them. The question whether such contracts are 'illegal' is, strictly speaking, 
otiose. Their operation depends on what the statute, properly interpreted, prescribes. " 

169 In Victoria v Sutton (1998) 195 CLR 291 Kirby J considered the validity of an order made by the Governor of Victoria which 
made any disposition of property of the former Builders Labourers' Federation "void", and said at par 95: 

"The word "void" is inherently ambiguous.  It sometimes means that the act in question has not, and never has 
had, any legal effect (void ab initio).  But sometimes it means that the Act becomes void as against the world or 
against those who cannot enforce or take advantage of it subsequently (void ex post facto).  "Void" is in some 
contexts treated as synonymous with "voidable" or voidable at the election of the party for whose benefit a legal 
rule makes the transaction void.  The task of a court, in differentiating between the available meanings of the 
word, is to ascertain the objective of the lawmaker in the particular circumstances.  It is to discover the meaning 
to be attributed to the word which is natural to its context.  Many past cases demonstrate that the use of the word 
"void" presents a problem of statutory construction.  There is no settled meaning." 

170 Furthermore, in Chitty on Contracts General Principles at par 16-127 the learned authors refer to contracts unenforceable by 
statute and comment on the issue of aids to statutory interpretation as follows: 

"If, on the true construction of the statute, "the contract be rendered illegal, it can make no difference, in point 
of law, whether the statute which makes it so has in mind the protection of the revenue or any other object.  The 
sole question is whether the statute means to prohibit the contract."  If, on the other hand, the object of the 
statute is the protection of the public from possible injury or fraud, or is the promotion of some object of public 
policy, the inference is that contracts made in contravention of its provisions are prohibited." 

171 For the purposes of dealing with this aspect of the appeals, s 114 of the Act is in the following terms: 
114. Prohibition of contracting out 

 (1) Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from 
the obligation of any award, industrial agreement or order of the Commission by reason of any 
contract made or entered into by him or on his behalf, and every contract, in so far as it purports to 
annul or vary such award, industrial agreement or order of the Commission, shall, to that extent, be 
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null and void without prejudice to the other provisions of the contract which shall be deemed to be 
severable from any provisions hereby annulled. 

 (2) Each employee shall be entitled to be paid by his employer in accordance with any award, industrial 
agreement or order of the Commission binding on his employer and applicable to him and to the 
work performed, notwithstanding any contract or pretended contract to the contrary, and the 
employee may recover as wages the amount to which he is hereby declared entitled in any court of 
competent jurisdiction, but every action for the recovery of any such amount shall be commenced 
within 6 years from the time when the cause of action arose, and the employee is not entitled to 
recovery of wages under this subsection and otherwise, in respect of the same period. 

172 It is also necessary to set out the relevant part of s 31 of the LRR Act, which inserted Part IA into the WA Act, in particular 
s 4H which is in the following terms: 

4H.  Employment conditions if workplace agreement or arrangement terminated or employee ceases 
to be a party 
(1) This section applies where — 

(a) a workplace agreement or an arrangement under repealed section 19(4)(b)ceases to 
have effect as provided by section 4C, 4D, 4E or 4F; or 

(b) an employee ceases to be a party to a collective workplace agreement as provided 
by section 4G. 

(2) The employment of an employee becomes subject to a contract of employment under this 
section. 

(3) If — 
(a) the workplace agreement that ceased to have effect was an individual workplace 

agreement; or 
(b) the arrangement under repealed section 19(4)(b) that ceased to have effect 

followed on the expiry of an individual workplace agreement,  
the contract of employment is one containing — 
(c) the same provisions as those of the workplace agreement or arrangement that has 

ceased to have effect, other than the provisions implied by section 18; and 
(d) if the employee had an existing contract of employment relating to the workplace 

agreement or arrangement, the provisions of that contract. 
(4) If — 

(a) the workplace agreement that ceased to have effect was a collective workplace 
agreement; or 

(b) the arrangement under repealed section 19(4)(b) that ceased to have effect 
followed on the expiry of a collective workplace agreement,  

the contract of employment is an individual contract — 
(c) applying to the employee such of the provisions of the collective workplace 

agreement or arrangement that has ceased to have effect, other than the provisions 
implied by section 18, as were applicable to the employee; and 

(d) containing, in addition, the provisions of the existing contract of employment that 
the employee had relating to the workplace agreement or arrangement. 

(5) A contract of employment referred to in subsection (3) or (4) has effect, and may be varied 
or terminated, as if it were a contract entered into between the employer and the employee. 

(6) Despite subsection (2) the employer and the employee are bound by — 
(a) any award that extends to them; or 
(b) any employer-employee agreement under Part VID of the Industrial Relations Act 

1979 to which they are parties. 
(7) Where subsection (6)(a) applies, the award ordinary rate of pay (howsoever described in the 

award) shall, for the purposes of the award only, be the rate of pay as prescribed in the 
award and not that prescribed in the contract of employment. 

(8) Where subsection (6)(a) applies, nothing in this section or in any other enactment or law 
requires an employer to pay an employee more than the greater of — 
(a) the employee's entitlement arising under the contract of employment; or 
(b) the employee's entitlement arising under the relevant award,  
whichever is the greater when assessed on a yearly basis. 

(9) This section does not apply to — 
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(a) a workplace agreement that was registered under repealed section 40I; or 
(b) an arrangement under repealed section 19(4)(b) that followed on the expiry of 

such a workplace agreement.  
Note: For the position when an agreement or arrangement referred to in subsection (9) 
ceases to have effect, see section 152 of the Workplace Relations Act 1996 of the 
Commonwealth. 

173 Relevant also, for present purposes, is  s 3 of the WA Act, part of which was in the following terms: 
""award" means — 

a. an award under the Industrial Relations Act 1979, and includes any industrial agreement or order under that 
Act; and 

b. an award under the Coal Industry Tribunal of Western Australia Act 1992, and includes any order under that 
Act and any agreement that comes within section 12(4) or 17(1) of that Act;" 

174 Additionally, whilst the terms of s 31 of the LRR Act contained a provision to the effect that the WA Act would expire at the 
end of one year commencing on the relevant designated day, by the terms of ss 98-100 of the LRR Act, in particular s 100, the 
terms of s 4H continued beyond the expiration of the WA Act. 

175 There is no doubt that at all material times, the appellant and the respondents were and are bound by the Award, the relevant 
general agreements and other registered industrial agreements for the purposes of s 4H(6) of the WA Act, and were parties to a 
SCOE as provided in s 4H(2). 

176 Accordingly, by reason of these provisions, in my view, s 114(1) of the Act has application to an SCOE as a contract of 
employment. 

177 The terms of a SCOE in operation under s 4H of the WA Act, may not derogate from an award or industrial agreement, and to 
the extent that they do so, they are invalid and of no effect. Put another way, any inconsistency between contracts of 
employment and such an industrial instrument, must be resolved in favour of the latter. 

178 To the extent that the respondents' SCOEs from 1 January 2003 to date provide for the working of an average of 40 hours per 
week as "ordinary hours", such a provision is, in my view, unenforceable and invalid by the operation of s 114(1) of the Act. It 
constitutes a derogation from the provisions of the Award and relevant industrial agreements that provide for the working of a 
maximum of 37.5 hours per week as ordinary hours. 

179 The relevant "person" for the purposes of s 114(1) of the Act, means both the employer and the employee bound by and subject 
to the relevant award or industrial agreement, as the case may be. 

180 The effect of s 114(1) of the Act on the terms of a contract of employment that is at variance to and purports to vary or annul 
the terms of an award or industrial agreement, is to make the relevant provision of the contract concerned "null and void". 
Consistent with the above analysis, the language of s 114(1) is clear and unambiguous and a strong statement of Parliamentary 
intention, as an expression of public policy.  Furthermore, the existence of the penalty provisions in s 83 of the Act, where a 
contravention or failure to comply with an industrial instrument is established, lends support to invalidity as the intended 
effect: Re M [1921] 2 K.B.  

181 It is reasonably apparent that the terms of s 114(1) of the Act when read with the terms of the Act as a whole, express a 
Parliamentary intention, as a matter of public policy, that obligations contained in awards and industrial agreements made by 
the Commission under the Act, are to be observed and mechanisms for enforcement of the same are prescribed.  It is not open 
for a person, by purported contract, to avoid or to alter the rights and obligations so prescribed in an award or industrial 
agreement. 

182 Moreover, in my view, the language of s 4H of the WA Act confirms that this was the intention of the Parliament.  By s 4H(5), 
it is provided that "a contract of employment referred to in subsection (3) or (4) has effect, and may be varied or terminated, as 
if it were a contract entered into between the employer and the employee." Thus, a SCOE, once created by the operation of 
s 4H(2), is effectively deemed to be a contract "entered into by the employer and employee", as expressly referred to in 
s 114(1) of the Act. 

183 The effect of s 114(1) of the Act in this case, was that once the SCOEs of the respondents came into effect from 1 January 
2003, the purported "obligation" on the respondents to work an average of 40 hours per week as ordinary hours, had to be read 
down to be consistent with the Award and relevant industrial agreements. This necessarily meant that the respondents' 
obligations were to work no more than 37.5 hours per week as ordinary hours.  Additionally, the appellant as the employer was 
obliged to offer to full time employees, who were ready, willing and able to perform work in accordance with their contracts of 
employment, 37.5 ordinary hours per week and no more.   

184 There could not be, by the operation of s 114(1) of the Act, any obligation to afford an employee more than 37.5 ordinary 
hours of work each week, as to do so would be to purport to annul or vary the terms of the relevant industrial instrument and 
that provision would therefore become null and void.    

185 When read in this way, the respondents have proceeded upon a misconception as to the obligation imposed on them by their 
SCOEs, after the commencement of the LRR Act.  From that time, the obligation on the respondents as contained in the Award 
and relevant industrial agreements, was to work no more than 37.5 hours per week as ordinary or normal hours and the terms 
of their SCOEs, to the extent that they purported to "annul or vary any such award, industrial agreement", were null and void.  
Plainly, the remainder of the terms of the respondents SCOEs were and are, severable and not affected by invalidity as 
expressly prescribed by s 114(1) of the Act. 
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186 There is nothing in s 114(2) of the Act, requiring each employee to receive the benefit of any award or industrial agreement or 
order of the Commission, which is inconsistent with this conclusion. 

187 Therefore, in my view, the learned Industrial Magistrate was, with respect, in error in concluding that the respondents' 
contracts of employment obliged them to work 40 hours per week. 

188 It follows from this analysis, if correct, that the absence of an enforceable obligation to work more than 37.5 hours per week, 
by the operation of s 114(1) of the Act, meant there was no foundation for a conclusion that hours worked in excess of 37.5 
hours per week, as prescribed by the Award and the industrial agreements, were liable to be compensated, either as ordinary 
time or overtime. This is so because of the invalidity of that part of the respondents' contracts of employment prescribing 
ordinary hours in excess of 37.5 per week from 1 January 2003. 

Direction to Work Overtime and Application of Agency Specific Agreements 
189 A consequence of my conclusions in relation to particulars 1.1 and 1.2 is that particular 1.8, to the extent that it alleges the 

learned Industrial Magistrate erred in construing the respondents' SCOE's requiring them to work an average of 40 hours per 
week as a direction to work for the purposes of the relevant provisions of the Award and industrial agreements, must also be 
upheld. That is, the provision relied on by the respondents, and upheld by the court, as constituting a "standing direction" to 
work overtime for 2.5 hours each week, was null and void. 

190 If so, then it must necessarily follow that there was not and never could have been, any such lawful direction to work overtime 
as required by the relevant industrial instruments.  

191 In the alternative, if the terms of the SCOE as to working an average of forty hours per week were not null and void by reason 
of s 114(1) of the Act, I do not consider that it, without more, could constitute a "direction" to work overtime as contemplated 
by the Award or industrial agreements.   

192 The learned Industrial Magistrate concluded correctly that the 2004, 2006 and 2008 general agreements replaced the terms of 
the Award in relation to hours of work. The relevant provisions of the general agreements provide that where an employee is 
"required" or "directed" to work overtime on any day, then the overtime provisions of the Award have application.  This is 
subject to working of "flexible working arrangements", where particular provisions have application.   

193 In relation to such a direction, the learned Industrial Magistrate concluded that the terms of the respondents' SCOE's as to 
working 40 hours per week, created by implication, an ongoing contractual direction by the appellant to work overtime.  It was 
also held that the appellant acquiesced in this arrangement.  Reference was also made to contentions by the respondent at first 
instance that a decision of the Full Bench in Public Service Commissioner v Dixon (1995) 75 WAIG 1822, was said to support 
such a conclusion.  

194 As found by the court, there was no actual direction to either respondent that they were required to work overtime: AB 120, 
122; AB 130-131.  

195 The effect of the finding is that the "direction" to work overtime could continue indefinitely, at the election of the respondents, 
as long as they remained employed by the appellant.  On the basis as found by the court, the only way the implied direction 
could be countermanded would be either by an agreed variation to the SCOE's, or their termination by the appellant.  In my 
view, for the following reasons, such a situation is with respect, at odds with what the general agreements contemplate by a 
direction or requirement to work overtime. 

196 The case before the Full Bench in Dixon is distinguishable from the present matter.  In that case the relevant award did not 
require a direction to work overtime, rather, all time worked outside of the prescribed hours of duty was deemed overtime.  
The complainant was one of a number of community corrections officers who, as it was found at first instance, were required 
to be in attendance at the workplace for operational reasons, and worked through their nominated meal break.  Because they 
did so for such operational reasons, and as a consequence worked in excess of the prescribed hours, overtime applied.   

197 Furthermore, unlike in Dixon, the relevant provisions of the general agreements in this case did and do not deem work 
performed outside of prescribed hours of duty as overtime.  In this case, a positive affirmation by the use of the word 
"direction" in the overtime clause is required.  On its ordinary and natural meaning, a "direction" to do something involves "an 
instruction how to proceed; an order…": Shorter Oxford Dictionary.  There is nothing in this approach that leads to any 
repugnancy or absurdity in the interpretation of the overtime clauses when read with the agreements as a whole.  Given that 
overtime provisions of an award require an employer to provide additional compensation to an employee, a requirement for an 
authorisation in positive and clear terms is not surprising and is consistent with general industrial principle.  

198 Even if the same outcome as in Dixon could be said to apply in this matter, there was certainly no operational need for the 
respondents to work overtime on the evidence at first instance.  Indeed, the evidence was to the contrary, that is there was no 
such requirement.   

199 I next deal with the complaints of the appellant in relation to the interpretation of the agency specific agreements and the 
agriculture system of hours.  It is said by the appellant that the learned Industrial Magistrate was in error in concluding that the 
terms of these agreements dealing with overtime did not apply.   

200 Taking the 2005 Agency Specific Agreement as an example, by its terms, as noted above, except in the case of "core" 
conditions, it prevailed over the Award and general agreements to the extent of inconsistency.  By cl 9, the parties could agree 
to implement agreed variations to the Award in relation to flexible work arrangements, called the "Agriculture System of 
Hours".  Where a particular work group is not subject to such an arrangement, then the provisions of the Award in relation to 
hours of work apply. 

201 In accordance with cl 10.3 of the 2005 Agency Specific Agreement, the adoption of the Agriculture System of Hours was to be 
by a secret ballot carried by a simple majority. The evidence at first instance was that the respondents were located in Merredin 
and South Perth, districts to which the Agriculture System of Hours agreements had application by acceptance of majority 
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votes in those locations. It applied to all officers in the locations and the respondents took advantage of the system: AB 118-
119; AB 131.  Prima facie therefore, these provisions had application to the respondents. It seems to be the case that the 
relevant provisions of both the agency specific agreements and the Agriculture Systems of Hours operate as a scheme in 
relation to flexible working arrangements. 

202 Under this arrangement, employees work within a span of hours between 6.30am and 6.30pm Monday to Friday.  Average 
daily hours are 7.5 with a maximum of 12 hours on any day.  A system of "credits and debits" operates over an agreed 
settlement period of thirteen weeks.   Importantly for present purposes, overtime applies under this scheme only where an 
employee works outside of the span of hours above.   

203 As an example, cl 10.10 of the 2005 Agency Specific Agreement, largely in the same terms as the other agency specific 
agreements was as follows: 

"10.10 Overtime 
a) Where the notice period is less than 24 hours, then in accordance with the overtime 

provisions of the parent award, overtime is payable after 7 hours and 30 minutes. 
b) Where an employee is directed by the Director General or a delegated officer to work 

outside the agreed span of hours, overtime is payable in accordance with the overtime 
provisions of the parent award. 

c) Where a declared emergency arises in accordance with the Department's policy on 
emergency response, the Agriculture System of Hours will be suspended and employees 
involved in the declared emergency will be paid in accordance with the Award 
entitlements." 

204 As already noted, in the case of inconsistency, except as to core conditions (which do not include overtime provisions), the 
agency specific agreements prevail over both the Award and the general agreements.   

205 In my view, the terms of cl 10.10 are to be interpreted disjunctively, such that each of cls 10.10(a), (b) and (c) are to be read 
independent of one another. Given the hierarchy between the various levels of industrial instruments, there seems no reason 
why cl 10.10(b) should not be given effect as being inconsistent with the terms of both the Award and general agreements in 
relation to overtime.  That is, it is only in circumstances where the Director General or a delegated officer gives a direction to 
an employee to work outside of the agreed span of hours being 6.30am to 6.30pm Monday to Friday that overtime would 
apply. 

206 It is also strongly arguable that this means working more than 30 minutes outside the span of hours, as reinforced by the terms 
of the Agriculture System of Hours concerning overtime penalty rates.  This is because cl 10.10(b) of the 2005 Agency 
Specific Agreement refers to overtime payable "in accordance with the overtime provisions of the parent award", which means 
the Award.  By cl 22 - Overtime Allowance of the Award, par (3)(a) provides for overtime to be payable where "An officer 
works overtime for a greater period than 30 minutes".  I see no reason to give the term of this provision of the Award anything 
other than its ordinary and natural meaning based on its text. 

207 If this be so, then with respect, I consider that the learned Industrial Magistrate was in error in concluding that the agency 
specific agreements and Agriculture Systems of Hours as to overtime had no application to the respondents.  Even if the hours 
of work provisions of the SCOE's could be construed as a "direction" to work overtime in the requisite sense, then the 
respondents did not work outside of the span of hours as specified in the agency specific agreements and the Agriculture 
System of Hours. 

208 Even if it be concluded that in a particular case the terms of the agency specific agreements were not inconsistent with the 
general agreements and did not prevail, then the respondents were still required to be "directed" to work overtime under the 
general agreements, which, on the above analysis, they were not.   Importantly, under the terms of the overtime provisions of 
the general agreements, for example cl 13.15(a) of the 2006 general agreement, overtime stands alone on a daily basis. That is, 
the clause appears to contemplate a specific direction each day to work overtime beyond 7.5 hours on any day.  This is 
inconsistent with the notion that there can be an effective "standing" implied direction to work overtime, arising from the terms 
of the respondents' SCOE's.  Any such implication would be at odds with the express terms of the general agreement. 

Conclusion 
209 The claims at first instance as set out in the statement of claims alleged that the appellant was in breach of its obligations under 

the Award and general agreement to pay overtime at the correct rate.  A monetary sum, prejudgment interest and penalties 
against the appellant were sought.  No claim was before the court below for the enforcement of other benefits arising under the 
respective industrial instruments. The respondents are bound by their case as particularised: Palermo v Rosenthal (2011) 91 
WAIG 129; LHMU v The Minister for Health (2011) 91 WAIG 291.   

210 The appropriate course is that the appeals be allowed and the orders of the learned Industrial Magistrate quashed. 
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2011 WAIRC 00261 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CHIEF EXECUTIVE OFFICER 
DEPARTMENT OF AGRICULTURE AND FOOD 

APPELLANT 
-and- 
JOHN MARTIN WALL 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE MONDAY, 4 APRIL 2011 
FILE NO/S FBA 13 OF 2010 
CITATION NO. 2011 WAIRC 00261 
 

Result Appeal allowed 
Appearances 
Appellant Mr D J Matthews (of counsel) 
Respondent Mr R L Hooker (of counsel) 
 

Order 
This appeal having come on for hearing before the Full Bench on 23 November 2010, and having heard Mr D J Matthews (of 
counsel) on behalf of the appellant, and Mr R L Hooker (of counsel) on behalf of the respondent, the Full Bench, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be allowed; and 
2. THAT  the decision of the Industrial Magistrate made on 30 June 2010 in M 32 of 2008 be quashed. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
 

 
2011 WAIRC 00262 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CHIEF EXECUTIVE OFFICER 

DEPARTMENT OF AGRICULTURE AND FOOD 
APPELLANT 

-and- 
TREVOR JAMES WARD 

RESPONDENT 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DATE MONDAY, 4 APRIL 2011 
FILE NO/S FBA 14 OF 2010 
CITATION NO. 2011 WAIRC 00262 
 
Result Appeal allowed 
Appearances 
Appellant Mr D J Matthews (of counsel) 
Respondent Mr R L Hooker (of counsel) 
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Order 

This appeal having come on for hearing before the Full Bench on 23 November 2010, and having heard Mr D J Matthews (of 
counsel) on behalf of the appellant, and Mr R L Hooker (of counsel) on behalf of the respondent, the Full Bench, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders — 

1. THAT the appeal be allowed; and 

2. THAT  the decision of the Industrial Magistrate made on 30 June 2010 in M 33 of 2008 be quashed. 
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

FULL BENCH—Procedural Directions and Orders— 

2011 WAIRC 00275 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-and- 
ROBERT MCJANNETT 

OBJECTOR 
CORAM FULL BENCH 

THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE MONDAY, 11 APRIL 2011 
FILE NO/S FBM 6 OF 2009 
CITATION NO. 2011 WAIRC 00275 
 

Result Order issued 
Appearances 
Applicant Mr S Millman (of counsel) 
Respondent In person 
 

Order 
This matter having come on for hearing before the Full Bench on Thursday, 7 April 2011, and having heard Mr S Millman (of 
counsel) on behalf of the applicant, and Mr R Mcjannett, an objector, in person, the Full Bench, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders that — 

1. The objector file and serve his affidavit on 7 April 2011; 
2. The applicant file and serve its response by 21 April 2011; and 
3. The objector file and serve his reply within seven (7) days of receipt of the applicant's response. 

By the Full Bench 
(Sgd.)  J H SMITH, 

[L.S.] Acting President. 
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2011 WAIRC 00276 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

CORAM FULL BENCH 
THE HONOURABLE J H SMITH, ACTING PRESIDENT 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S M MAYMAN 

DATE MONDAY, 11 APRIL 2011 
FILE NO/S FBM 15 OF 2010 
CITATION NO. 2011 WAIRC 00276 
 

Result Order issued 
Appearances 
Applicant Mr S Millman (of counsel) 
 

Order 
This matter having come on for hearing before the Full Bench on Thursday, 7 April 2011, and having heard Mr S Millman (of 
counsel) on behalf of the applicant, the Full Bench, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

THAT the applicant is to file its written submissions by Thursday, 14 April 2011.  
By the Full Bench 

(Sgd.)  J H SMITH, 
[L.S.] Acting President. 

 

AWARDS/AGREEMENTS—Application for— 

2011 WAIRC 00228 
ABORIGINAL COMMUNITIES AND ORGANISATIONS (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ABORIGINAL ALCOHOL AND DRUG SERVICES (AADS) INC AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 1 OF 2011 
CITATION NO. 2011 WAIRC 00228 
 
Result Interim award issued 
Representation 
Applicant Mr D H Schapper (of counsel) 
Respondent Mr S Bibby (as agent) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant and Mr S Bibby (as agent) on behalf of the respondent(s), 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Aboriginal Communities and Organisations (Western Australia) Interim Award 2011 be made in accordance 
with the following schedule and that such award shall have effect on and from 27 March 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 
1 AWARD TITLE 
 This award shall be known as the Aboriginal Communities and Organisations Western Australian Interim Award 2011. 
2 ARRANGEMENT 
 This award is arranged as follows: 
PART 1- Application and operation of this award 
1. AWARD TITLE 
2. ARRANGEMENT 
3. COMMENCEMENT DATE AND PERIOD OF OPERATION 
4. AREA AND SCOPE 
5. POSTING OF THIS AWARD 
6. DEFINITIONS 
6B MINIMUM ADULT AWARD WAGE 
PART 2 – Award flexibility 
7. ENTERPRISE FLEXIBILITY PROVISIONS 
8. FACILITATIVE PROVISIONS 
PART 3 – Dispute resolution 
9. DISPUTE SETTLING PROCEDURE 
PART 4 – Employment arrangements 
10. EMPLOYMENT CATEGORIES 
11. NOTICE OF TERMINATION 
12. REDUNDANCY 
PART 5 – Classifications, wages, allowances and superannuation 
13. NOTICE ON COMMENCEMETN OF EMPLOYMENT 
14. CLASSIFICATION LEVELS 
15. SALARIES 
16. PAYMENT OF WAGES 
17. SALARY PACKAGING 
18. SUPPORTED WAGE SYSTEM FOR EMPLOYEES WITH DISABILITIES 
19. ALLOWANCES 
20. SUPERANNUATION 
21. SCHOOL BASED APPRENTICES 
PART 6 – Hours of work, breaks and overtime 
22. HOURS OF WORK 
23. MEAL BREAKS 
24. OVERTIME 
25. FLEXITIME 
26. EXCESS TRAVELLING TIME 
27. AMBULANCE DUTY 
PART 7 – Leave and public holidays 
28. SICK LEAVE 
29. ANNUAL LEAVE 
30. ANNUAL LEAVE TRAVEL TIME 
31. REMOTE LEAVE 
32. FAMILY LEAVE 
33. PUBLIC HOLIDAYS 
34. PARENTAL LEAVE 
35. FUNERAL LEAVE 
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36. CEREMONIAL LEAVE 
37. SPECIAL AND EMERGENCY LEAVE 
38. JURY SERVICE 
39. TRAINING LEAVE 
40. STUDY LEAVE 
41. ENGLISH LANGUAGE STUDY LEAVE 
42. DISPUTE SETTLEMENT TRAINING LEAVE 
43. LIBERTY TO APPLY 
SCHEDULE A – Classifications 
SCHEDULE B – Annual Salaries 
SCHEDULE C – District allowance boundaries 
SCHEDULE D – Ngaanyatjarra Communities 
SCHEDULE E – Western Australian State Awards 
SCHEDULE F – Named parties to this award 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 
 The term of this award shall be for a period of 12 months on and from 27th March 2011. 
4 AREA AND SCOPE 
4.1 This award shall apply throughout the state of Western Australia to the Aboriginal Communities and Organisations 

industry and to: 
 (1) each employer therein; and 
 (2) each employee therein who is: 

(a) eligible for membership of the Western Australian Municipal, Administrative, Clerical and Services 
Union of Employees; and 

(b) employed in a classification to which this award applies. 
4.2 This award does not apply to: 
 (1) employers who are national system employers as defined under the Fair Work Act 2009; 
 (2) employees who are CDEP participants; 
 (3) Employees: 

(a) who are eligible to be members of the Liquor, Hospitality and Miscellaneous Workers Union; 
(b) who are engaged in work that is covered by any of the Western Australian State awards (as amended from 

time to time) listed in schedule E of this award; and 
(c) whose classification under that award (however described) is also nominated in schedule E of this award. 

5 POSTING OF THIS AWARD 
Each employer bound by this award must keep a copy of the award at the workplace, in a place that is accessible to 
employees on request. 
Each employer bound by this award must keep copies of any written agreements made under this award at the workplace, 
in a place that is accessible to employees on request. 

6 DEFINITIONS 
6.1 Act means the Western Australian Industrial Relations Act 1979. 
6.2 CDEP refers to Community Development Employment Projects.  This is a program funded by the Aboriginal and Torres 

Strait Islander Commission which provides indigenous people with an alternative to unemployment benefits. 
6.3 CDEP Participant means a person engaged and paid under the CDEP program. 
6.4 Commission means the Western Australian Industrial Relations Commission. 
6.5 Continuous service means unbroken service with one particular employer.  Events which do not break an employee’s 

continuous service are: 
 (1) absence from work on paid leave; 
 (2) absence from work on unpaid leave which has been approved by the employer; 
 (3) the end of a funding period. 
6.5.1 Absences which do not break an employee’s continuous service but which do not count as time worked are: 

(1) absence from work on unpaid leave which has been approved by the employer in excess of one week in any year 
of employment.  The amount of leave in excess of one week will change an employee’s anniversary date for leave 
accruals and incremental advances in salary. 

6.5.2 Absences which count as time worked are: 
(1) Absence from work on paid leave. 
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(2) Absence from work on unpaid leave which has been approved by the employer, up to a maximum of one week in 
any year of employment. 

6.6 Council means the governing body of any employer who is respondent to this award, regardless of what that governing 
body is actually called or how it is structured. 

6.7 Employer means any employer to whom this award applies. 
6.8 Lands means all lands where a permit is required for entry. 
6.9 Permit means an entry permit issued: 

(1) pursuant to the traditional protocol of the traditional owners; or 
(2) by the Western Australian Department of Indigenous Affairs under the Aboriginal Affairs Planning Authority Act 

[WA], as amended from time to time. 
6.10 Social and community service work means work that is designed to aid individuals, groups or communities to attain 

satisfying standards of life and health through activities that improve personal and social relationships.  Social and 
community service work includes: 

(1) collecting and providing information about benefits, services and community resources that are available to 
clients; 

(2) supportive counselling; 
(3) crisis counselling; 
(4) organising emergency material relief for people who are suffering financial hardship; 
(5) providing custodial care, supportive care or social welfare support to people who are in residential 

accommodation or day and occasional care facilities, or to people who are unable to live independently or who are 
not living in a family setting.  This does not include: 

nursing services; 
medical services; or 
services that provide assistance to people who cannot live independently because of a disability. 

(6) assessing individual, family, group or community needs; 
(7) developing, implementing and assessing and/or maintaining individual casework programs; 
(8) referral to, and liaison with, other workers and professionals, agencies, community groups, organisations or 

governments; 
(9) coordinating activities or facilities for the development of independent employment skills; 
(10) researching and analysing social and welfare and/or community issues, needs or problems; 
(11) developing and maintaining community resources; 
(12) developing and organising community campaigns; 
(13) developing, maintaining, implementing and evaluating family, group and community programs; 
(14) social welfare or community planning and policy development and interpretation and/or implementation; 
(15) representation, advocacy, negotiation and mediation within and between communities, agencies, institutions and 

governments, or with individuals; 
(16) counselling or social welfare support for people living at home who are unable to live independently.  This does 

not include nursing services, medical services, or direct personal care services; 
(17) developing and transferring skills and knowledge in community organisation, community education, advocacy, 

resource development, cultural awareness and other relevant areas within the community; 
(18) tasks associated with maintaining community services and social welfare projects, including preparing 

submissions, reports and incidental financial documentation. 
6.11 Union means the Western Australian Municipal, Administrative, Clerical and Services  
 Union of Employees. 
6B MINIMUM ADULT AWARD WAGE 
6.1 No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
6.2 The minimum adult award wage for full-time employees aged 21 or more is $587.20 per week payable on and from the 

first pay period on or after 1 July 2010. 
6.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case Decisions. 
6.4 Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

6.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

6.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less than any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 
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6.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

6.8 Subject to this clause the minimum adult award wage shall – 
(1) Apply to all work in ordinary hours. 
(2) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award.   
6.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

6.10 Adult Apprentices 
(1) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
(2) The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave prescribed by this award. 
(3) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(4) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice. 

PART 2 – AWARD FLEXIBILITY 
7 ENTERPRISE FLEXIBILITY PROVISIONS 
7.1 The following process will apply where an employer or employees wish to make an agreement at the enterprise or 

workplace about how this award should be varied so as to make the enterprise or workplace operate more efficiently 
according to its particular needs. 

7.1.1 The employer and the employees will establish a consultative mechanism and procedures which are appropriate to the 
size, structure and needs of the enterprise or workplace. 

7.1.2 Employees may nominate the Union or another person or organisation of their choice to represent them during the 
consultative process. 

7.1.3 Where agreement is reached the parties will apply to the Commission to vary the award. 
8 FACILITATIVE PROVISIONS 
8.1 This award contains facilitative provisions which allow employers and employees to agree on how specific award 

provisions will apply in an individual workplace. 
8.1.1 Facilitative provisions in this award are contained in the following clauses: 

Clause Title Clause Number 
Dispute Settling Procedure – use of local Aboriginal custom and 
decision-making processes. 

9.2 

Part-time Employment – changes to regular pattern of work. 10.3.4 
Salary Packaging. 17 
Alternative Ordinary Hours of Work. 22.2 
Alternative Ordinary Hours of Work – amount of notice required for 
roster changes. 

22.2.7 

Time Off in Lieu of Overtime (TOIL). 24.5 
Time Off in Lieu of Overtime – accruing more than 38 hours. 24.5.1 (5)  
Flexitime Agreements. 25.1 
Annual Leave – time of taking. 29.2 
Annual leave – taking in separate periods or periods of less than one 
week. 

29.2.3 

Annual Leave – taking in advance. 29.3 
Annual Leave Loading – time of payment. 29.4.3 
Public Holidays – substitute public holidays. 33.4 
Parental Leave – commencing maternity leave early. 34.6.3 
Parental Leave – variation to duration. 34.4 
Ngaanyatjarra Communities – Additional Leave – time of taking. Schedule D.4.1.2(1) 
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8.1.2 Each award provision identifies the standard award condition and the framework within which employers and employees 
can agree on how the provision should apply at the individual workplace.  Facilitative provisions must not be used to 
avoid award obligations nor should they result in unfairness to an employer or employee or employees covered by this 
award. 

8.1.3 In the event that a dispute arises over the implementation or operation of a facilitative provision, the matter should be 
dealt with in accordance with the dispute settling procedure in clause 9 of this award. 

PART 3 – DISPUTE RESOLUTION 
9 DISPUTE SETTLING PROCEDURE 
9.1 If a dispute arises in the workplace the procedure to be followed to resolve the matter will be as follows: 

Step 1 Employees should first try to resolve the dispute by discussing the matter with their immediate supervisor within 
3 days. 

Step 2 If the dispute is not resolved either party may refer the matter to the employer’s senior management or to another 
nominated representative of the employer within 7 days. 

Step 3 If the dispute is still not resolved either party may refer the matter to the employer’s governing committee, 
executive or council. 

9.2 If it is appropriate, the employer and the employee(s) may agree for the dispute to be dealt with in accordance with local 
Aboriginal custom and decision making processes instead of the steps outlined above. 

9.3 If the parties are unable to resolve the matter at the workplace using these steps, either party may refer the matter to the 
Commission for conciliation and, if required, arbitration. 

9.4 While the parties attempt to resolve the matter work will continue as normal unless an employee has a reasonable concern 
about an imminent risk to his or her health and safety. 

9.5 Employees are entitled to be represented by a person or organisation of their choice at all stages of the dispute settling 
procedure.  This includes the union or another employee. 

9.6 An employer must not reduce the pay or conditions of employment of any employee who is participating in a dispute 
settling procedure either as a party or as a representative. 

PART 4 – EMPLOYMENT ARRANGEMENTS 
10 EMPLOYMENT CATEGORIES 
10.1 Probationary Employment 
10.1.1 An employer may hire new employees on probation for up to the first three months of employment. 
10.1.2 Before the new employee commences employment, the employer must provide the employee with written notice of the 

length of the probation period. 
10.1.3 Probation is not compulsory. 
10.2 Full-time Employment 
10.2.1  An employee engaged for 38 hours per week in accordance with Part 6 of this Award shall be regarded as full time. 
10.2.2 At the time of engagement, an employer must give full-time employees a written notice that states: 

(1) the hours that the employee will normally work; 
(2) which days of the week the employee will normally work on; and 
(3) the usual starting and finishing times for work each day. 

10.3 Part-time Employment 
10.3.1 An employer may employ part-time employees in any classification in this award. 
10.3.2 A part-time employee is an employee who: 

(1) works less than full-time hours of 38 per week, in accordance with Part 6 of this Award. 
(2) has reasonably predictable hours of work. 
(3) receives pay and conditions that are equivalent to those of a full-time employee, but on a pro rata basis according 

to the actual hours that he or she works. 
10.3.3 At the time of engagement, the employer and the part-time employee must record the regular pattern of work in writing. 
10.3.4 The employer and the part-time employee may agree on changes to the regular pattern of work.  Any such agreement 

must be confirmed in writing. 
10.3.5 An employer and a part-time employee may mutually agree for the employee temporarily to work more hours than the 

hours agreed to as the employee’s regular pattern of work.  The following conditions apply: 
(1) the extra hours will not change the employee’s status as a part-time employee; 
(2) if the employee temporarily works the hours of a full-time employee, the employee is entitled to all the conditions 

contained in this award for full-time employees while the employee is working those full-time hours. 
10.3.6  Part-time employees are entitled to payment at an hourly rate equivalent to 1/38th of the weekly rate applicable to their 

classification. 
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10.4 Casual Employment 
10.4.1 A casual employee is an employee who is engaged intermittently for work of an unexpected or casual nature.  Casual 

employees do not include employees who could properly be engaged as full-time employees or part-time employees or 
employees engaged for a specific period or a specific task in accordance with subclause 10.6 of this award. 

10.4.2  Employers are required to engage casual employees for a minimum period of two consecutive hours for each period of 
engagement. 

10.4.3  Casual employees are entitled to payment at an hourly rate equal to 1/38th of the weekly rate applicable to their 
classification, plus a loading of 20%. 

10.4.4  The 20% casual loading is in lieu of all paid leave entitlements (excluding long service leave) and payment for public 
holidays that the employee does not work. 

10.4.5 For casual employees who work overtime or outside the span of ordinary hours, the employee’s rate of pay is calculated 
by multiplying the employee’s base hourly rate (which excludes the 20% casual loading) by the applicable overtime 
multiplier or penalty rate, and then adding an amount equal to 20% of the employee’s base hourly rate. 

10.5 Caring responsibilities 
10.5.1  Subject to the evidentiary and notice requirements, casual employees are entitled to not be available to attend work, or to 

leave work: 
(1) If they need to care for members of their immediate family or household who are sick and require care and 

support, or who require care due to an unexpected emergency, or the birth of a child; or 
(2) Upon the death in Australia of an immediate family or household member. 
(3) The employer and the employee shall agree on the period for which the employee will be entitled to not be 

available to attend work.  In the absence of agreement, the employee is entitled to not be available to attend work 
for up to 48 hours (i.e. two days) per occasion.  The casual employee is not entitled to any payment for the period 
of non-attendance. 

(4) An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause.  The rights of an employer to engage or not to engage a casual employee are otherwise 
not affected. 

10.6 Specific Period or Specific Task Employment 
10.6.1 An employer may engage a full-time employee or a part-time employee to work on a fixed-term basis or for a specific 

task or tasks.  The following conditions apply: 
(1) The employer must give the employee a written notice which stipulates how long the employee will be employed 

for. 
(2) If the employee starts working for the same employer on a permanent basis immediately after finishing the fixed 

term, the amount of time that the employee spent working on the fixed term will count as continuous service when 
calculating leave entitlements. Provided that such time will not count as continuous service if the employer has 
paid the employee in lieu of those leave entitlements. 

10.7 Trainees 
 The employers and union respondent to this award will comply with the terms of the National Training Wage Award 

2000 [AW 790899], as adjusted by the 2009/10 Annual Wage Review, as though they were bound by that award. 
 Where the National Training Wage Award 2000 is inconsistent with the express provisions of this award, the National 

Training Wage Award as amended will prevail. 
11 NOTICE OF TERMINATION 
11.1 Notice of termination by employer 
11.1.1  In order to terminate the employment of an employee the employer must give to the employee the period of notice 

specified in the table below: 
Period of continuous service Period of notice 
Less than 1 year 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

11.1.2  In addition to the notice in 11.1.1, employees over 45 years of age at the time of the giving of the notice with not less than 
two years continuous service, are entitled to an additional week's notice. 

11.1.3  Payment in lieu of the prescribed notice in 11.1.1 and 11.1.2 must be made if the appropriate notice period is not required 
to be worked. Provided that employment may be terminated by the employee working part of the required period of 
notice and by the employer making payment for the remainder of the period of notice. 

11.1.4  The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee's 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) allowances, 

loading and penalties; and 
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(3) any other amounts payable under the employee's contract of employment. 
11.1.5 The period of notice in this clause does not apply: 

(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified period 

or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

11.1.6 Continuous service is defined in clause 6.5. 
11.2 Notice of termination by an employee 
11.2.1  The notice of termination required to be given by an employee is the same as that required of an employer, save and 

except that there is no requirement on the employee to give additional notice based on the age of the employee concerned. 
11.2.3  If an employee fails to give the notice specified in 11.1.1 the employer has the right to withhold monies due to the 

employee to a maximum amount equal to the amount the employee would have received under 11.1.3. 
11.3 Job search entitlement 
 Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 

without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

11.4 Transmission of business 
 Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 

that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

12 REDUNDANCY 
12.1 Definitions 
12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 

employee has been doing done by anyone and that decision leads to the termination of employment of the employee, 
except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
112.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 

transmitted has a corresponding meaning. 
12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 

(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
 Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 

as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is terminated by 

reason of redundancy, is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
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Period of continuous service—continued Severance pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

Week's pay as defined in 12.1.5. 
12.3.2 Severance pay - employees of a small employer 

An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of redundancy is 
entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

Week’s pay as defined in 12.1.5 
12.3.3 Continuity of service shall be calculated in the manner prescribed by 6.5.  Provided that the severance payments shall not 

exceed the amount which the employee would have earned if employment with the employer had proceeded to the 
employee's normal retirement date. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 11- Notice of Termination. In this circumstance the employee will be entitled to receive 
the benefits and payments they would have received under this clause had they remained with the employer until the 
expiry of the notice, but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1  An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2  This provision does not apply in circumstances involving transmission of business as set out in 12.7. 
12.6 Job search entitlement 
12.6.1  During the period of notice of termination given by the employer in accordance with 11.1, an employee shall be allowed 

up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 
12.6.2  If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking 

other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an 
interview or he or shall not receive payment for the time absent. For this purpose a statutory declaration will be sufficient. 

12.6.3  The job search entitlements under this subclause apply in lieu of the provisions of 11.3. 
12.7 Transmission of business 
12.7.1  The provisions of this clause are not applicable where a business is before or after the date of this award, transmitted from 

an employer (in this subclause called the transmittor) to another employer (in this subclause called the transmittee), in any 
of  the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of continuous service 

which the employee had with the transmittor and any prior transmittor to be continuous service of the employee 
with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, considered on an 

overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment 
with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the transmittor and any 
prior transmittor to be continuous service of the employee with the transmittee. 

12.7.2  The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular case. 
12.8 Employees exempted 
12.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 
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12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Clauses 12.10.1 and 12.10.2 impose additional obligations on an employer where an employer contemplates termination 

of employment due to redundancy and a dispute arises (a redundancy dispute). These additional obligations do not apply 
to employers who employ fewer than 15 employees. 

12.10.2  Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected employees and 
the relevant union or unions (if requested by any affected employee) in good time, with relevant information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of employees likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3   Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as 
possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the 
adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
13 NOTICE ON COMMENCEMENT OF EMPLOYMENT 

On commencement of employment an employer must give each employee a written notice which details the employee’s 
classification level and rate of pay. 

14 CLASSIFICATION LEVELS 
14.1 The classification levels are set out in SCHEDULE A – CLASSIFICATIONS of this award. 
14.2 Reviewing Employees’ Classifications 
14.2.1  If an employee makes a written request to the employer for a review of his or her classification, the employer must review 

that employee’s classification level and provide a written response within six weeks.  An employer is not required to 
review an employee’s classification more than once each year. 

14.2.2  To review an employee’s classification, the employer and the employee must at least consider whether there are any 
identifiable changes in: 
(1) the type of work the employee does; 
(2) the employee’s skills, due to training or experience; 
(3) the employee’s level of responsibility; 
(4) the value of the employee’s work. 

14.2.3  If an employer promotes an employee to a higher job classification, the employee is entitled to payment at the appropriate 
rate prescribed by clause 15 for the higher job classification from the date that the employee commences in the higher job 
classification. 

14.2.4  If the minimum rate for the higher job classification is the same as the employee’s current salary, the employee is entitled 
to payment at the first step of the higher classification level which is above the employee’s current salary. 

14.3 Reclassification 
 Where an employer reclassifies an employee, it must be on a point-to-point basis.  This means that the step that the 

employee is placed on in the new classification level is determined by the length of time that the employee has been 
performing the duties on which the reclassification is based. 

14.4 Disputes about Classification of Employees 
 Any disputes about the classification of an employee must be handled in accordance with the dispute settling procedure in 

clause 9 of this award. 
15 SALARIES 
15.1 The minimum annual salaries payable to employees are set out in Schedule B of this award. 
15.2 Annual Increments 
15.2.1  In this clause: 

(1) ‘existing employee’ means an employee who was employed by an employer on or before 27 March 2011. 
(2) ‘new employee’ means an employee who commences employment with any employer after 27 March 2011. 

15.2.2   Existing employees are entitled to advance by annual increments to the maximum of the appropriate classification level.  
The following conditions apply: 
(1) The employee has given satisfactory service over the last 12 months; and 
(2) The employee has acquired any new and / or improved skills that are required for the employee’s position. 
(3) New employees are entitled to payment at the first year rate of the appropriate classification level.  An employer 

and individual employees may agree to allow the employee to advance by annual increments to the maximum of 
the appropriate classification level. 
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16 PAYMENT OF WAGES 
16.1 Frequency and time of payment 
16.1.1  An employer must pay wages on a weekly or fortnightly basis. 
16.1.2  An employer must pay wages no later than five days after the end of a pay period. 
16.1.3 An employer must pay wages during ordinary hours, on a day that is agreed between the employer and the majority of 

employees in each workplace. 
16.2 Method of Payment 

An employer must pay wages either by cheque or by electronic funds transfer into the employee’s bank account. 
16.3 Calculating Weekly Rates of Pay 
 An employee’s weekly rate of pay is calculated by dividing the annual salary rates specified in SCHEDULE B of this 

award by 52.1667. 
17 SALARY PACKAGING 
17.1 An employer and individual full time or part time employees may agree to introduce salary packaging arrangements.  This 

means that part of an employee’s salary is packaged into a fringe benefit that is paid to a genuine third party instead of 
being paid directly to the employee. 

17.1.2 The following conditions apply to salary packaging arrangements: 
(1) An employer may make salary packaging arrangements only with full-time employees and part-time employees. 
(2) The salary packaging arrangement must be in writing. 
(3) The employer must give the employee a copy of the salary packaging arrangement. 
(4) When viewed objectively, the salary packaging arrangement must not be less favourable than the employee’s 

entitlements under this award. 
17.2.3 Employees may consult a representative of their choice before signing a salary packaging arrangement. 
17.2.4 The employer must ensure that the salary packaging structure complies with taxation laws and other relevant laws. 
17.2.5 The employer must give the employee a written notice which: 

(1) confirms the employee’s classification level under clause 14 of this award. 
(2) Confirms the employee’s current salary under clause 15 of this award. 
(3) Advises the employee that he or she may choose to receive payment of the salary applicable under clause 15 – 

Salaries of this award instead of the salary packaging arrangement. 
(4) Advises the employee that if he or she chooses to accept the salary packaging arrangement, all award conditions 

other than salary will continue to apply. 
17.2.6 An employee may package a maximum of 30% of his or her salary applicable under clause 15 of this award into a fringe 

benefit. 
17.2.7 The employee must give the employer a written notice which states that the cash component of the salary packaging 

arrangement is adequate for his or her ongoing living expenses. 
17.2.8 The employer must pay annual leave loading and employer superannuation contributions at the employee’s salary rate 

specified in clause 15 of this award. 
17.2.9 Employees are entitled to inspect the details of payments and transactions which are made in accordance with the salary 

packaging arrangement.  If these details are kept in an electronic format, the employee is entitled to a printout of the 
information. 

17.2.10 The employer must ensure that employees do not accrue any benefits under a salary packaging arrangement which go 
beyond 30 June in any financial year.  The employer must also ensure that all benefits that an employee is entitled to 
under a salary packaging arrangement are paid before 30 June in any financial year. 

17.2.11 An employer may cancel an employee’s salary packaging arrangement.  The employer must give the employee at least 
one month’s notice that the arrangement will be cancelled. 

17.2.12 If the employer stops being exempt from fringe benefits tax payment all salary packaging arrangements will terminate, 
and where possible the employer should provide each individual employee with at least one month’s notice that the 
arrangement will stop.  Individual employee’s salaries would then go back to the rates specified in clause 15 of this 
award. 

17.2.13 The following arrangements will apply if an employee leaves his or her employment with the employer for any reason: 
(1) The salary packaging arrangement will stop on the employee’s termination date. 
(2) If the employee has any accrued unused leave entitlements payable on termination, the employer must pay those 

entitlements at the employee’s salary rate specified in clause 15 of this award. 
(3) If the employee has any benefits owing under the salary packaging arrangement, the employer must pay those 

benefits either on the date of termination or beforehand. 
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18 SUPPORTED WAGE SYSTEM FOR EMPLOYEES WITH DISABILITIES 
18.1 Supported Wage System Definitions 
18.1.1 Accredited assessor means a person who is accredited by the managing unit established by the Commonwealth under the 

supported wage system to perform assessments of an individual’s productive capacity within the supported wage system. 
18.1.2 Assessment instrument means the form provided for under the supported wage system that records the assessment of the 

productive capacity of the person to be employed under the supported wage system. 
18.1.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons with a 

disability as provided under the Social Security Act 1991 as amended from time to time, or any successor to that scheme. 
18.1.4 Supported wage system means the Commonwealth government system to promote employment for people who cannot 

work at full award wages because of a disability, as documented in Supported Wage System: Guidelines and Assessment 
Process. 

18.2  Eligibility Criteria 
18.2.1 This clause applies to employees who: 

(1) are unable to perform the range of duties to the level of competence required within the class of work for which 
the employee is engaged under this award because of the effects of a disability on their productive capacity; and 

(2) meet the impairment criteria for receipt of a disability support pension. 
18.2.2 This clause does not apply to existing employees who have a claim against their employer which is subject to the 

provisions of workers’ compensation legislation or any provision of this award which relates to the rehabilitation of 
employees who are injured in the course of their employment with the employer. 

18.3 Supported Wage Rates 
18.3.1 Employees covered by this clause are entitled to payment at a percentage of the minimum rate of pay prescribed by this 

award for the class of work which the employee is performing, as follows: 
Employee’s Assessed Capacity 
(see sub clause 18.4) 

Percentage of Award rate 

10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

18.3.2 An employer must pay each employee a minimum of $73.00 per week. 
18.3.3 If an employee’s assessed capacity is 10%, the employer must provide him or her with a high degree of assistance and 

support. 
18.4 Assessment of Capacity 
18.4.1 In order to determine the percentage of the award rate to be paid to an employee under this clause, the productive capacity 

of the employee must be assessed in accordance with the supported wage system.  This must be done by either: 
(1) the employer and the union, in consultation with the employee; or 
(2) if it is desired by the employer, the union or the employee, it must be done by the employer and an accredited 

assessor from a panel which is agreed to by the employer, the union and the employee. 
18.4.2 The outcome of the assessment must be documented in an assessment instrument. 
18.5 Lodgement of Assessment Instrument 
18.5.1 The parties to an assessment instrument must sign the assessment instrument. 
18.5.2 An assessment instrument must stipulate the percentage of the award rate which will be payable to the employee. 
18.5.3 An employer must lodge assessment instruments with the Registrar of the Commission. 
18.5.4 If the union is not a party to the assessment instrument, the employer must send the union a copy of the assessment 

instrument by certified mail at the same time the employer lodges the assessment instrument with the Registrar of the 
Commission.  If the union objects to the assessment instrument, it must notify the Registrar of that objection within 10 
working days. 

18.6 Review of Assessment 
18.6.1 The parties to an assessment instrument should review the percentage of the award rate payable to the employee annually.  

If a party to an assessment instrument makes a reasonable request for an earlier review, the parties should comply with 
that request. 

18.6.2 The parties must undertake the review process in accordance with the procedures for assessing capacity under the 
supported wage system. 
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18.7 Other Terms and Conditions of Employment 
 The percentage of the award rate stipulated in an assessment instrument only applies to the award rate.  Employees 

covered by this clause are entitled to the same terms and conditions of employment as all other employees covered by this 
award, but on a proportionate basis according to the actual hours that they work. 

18.8 Workplace Adjustment 
18.8.1 An employer who wishes to employ a person under the provisions of this clause must make changes in the workplace to 

enhance the employee’s capacity to do the job.  These changes may involve the re-design of job duties, working time 
arrangements and work organisation. 

18.8.2 Employers must consult other employees who work in the area about these changes. 
18.9 Trial Period 
18.9.1 An employer may employ a person under the provisions of this clause for a trial period.  The following conditions apply: 

(1) The trial period must be necessary to make an adequate assessment of the employee’s capacity. 
(2) The trial period must not be more than 12 weeks.  An exception is that in some cases additional work adjustment 

time may be needed.  Additional work adjustment time must not be more than four weeks. 
(3) During the trial period the employer must assess the employee’s capacity in accordance with subclause 18.4 of 

this award.  The parties must also determine the proposed rate of pay for a continuing employment relationship. 
(4) An employer must pay an employee a minimum of $73.00 per week during the trial period. 
(5) During the trial period an employer should provide induction or training which is appropriate to the job being 

trialled. 
18.9.2 If the employer and the employee wish to establish a continuing employment relationship following completion of the 

trial period, the parties must make a new contract of employment based on the outcome of the assessment conducted in 
accordance with subclause 18.4 of this award. 

19 ALLOWANCES 
19.1 District Allowance 
19.1.1  In this clause: 

(1) Dependant in relation to an employee means: 
(a) a spouse (including a de facto spouse); or 
(b) if there is no spouse, a child under 18 years of age who lives in Western Australia and who relies on the 

employee for their main financial support; or 
(c) if there is no spouse, any relative of the employee who lives in Western Australia and who relies on the 

employee for their main financial support 
who does not receive a district allowance or location allowance of any kind. 

(2) Partial dependant in relation to an employee means: 
(a) a spouse (including a de facto spouse); or 
(b) if there is no spouse, a child under 18 years of age who lives in Western Australia and who relies on the 

employee for their main financial support; or 
(c) if there is no spouse, any relative of the employee who lives in Western Australia and who relies on the 

employee for their main financial support 
who receives a district allowance or location allowance of any kind under an award,   agreement or any other 
provision regulating their employment, and that allowance is less than the applicable allowance for an employee 
without dependants under this award. 

19.1.2  Employees are entitled to district allowance at the following rates.  There are some exceptions which are listed in 
paragraph 21.1.4 of this award: 
Location of the Employee’s Headquarters Amount of District Allowance 
District 1 Nil 
District 2 $730 per year 
District 3 $1,020 per year 
District 4 $1,610 per year 
District 5 $3,199 per year 
District 6 $3,907 per year 

The boundaries of the districts referred to in this clause are described in SCHEDULE C of this award. 
19.1.3 If an employee’s headquarters are located in a town or place mentioned below, the employee is entitled to district 

allowance at the following rates instead of the rates mentioned in paragraph 19.1.3 of this award: 
Location of the Employee’s Headquarters Amount of District Allowance 
Kalgoorlie 
Boulder 

$243 per year 

Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

$960 per year 
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Location of the Employee’s Headquarters—continued Amount of District Allowance 
Carnarvon $1,519 per year 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

$1,610 per year 

Port Hedland $3,502 per year 
Karratha $3,765 per year 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 

$4,000 per year 

Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 

$4,305 per year 

Warburton Mission $4,333 per year 
19.1.4 An employee who has a dependant is entitled to district allowance at double the rate prescribed by this clause for the 

district, town or place where the employee’s headquarters are located. 
19.1.5 An employee who has a partial dependant is entitled to district allowance at the rate prescribed by this clause for the 

district, town or place where the employee’s headquarters are located, plus an amount equal to the difference between the 
amount of district or location allowance that the partial dependant receives under the award, agreement or any other 
provision which regulates the partial dependant’s employment and the amount the partial dependant would receive if he 
or she was employed full-time. 

19.1.6 The following arrangements apply where an employee’s headquarters are located in a place for which there is no district 
allowance prescribed by this award and the employee is required to travel to or temporarily reside in any other place for 
which a district allowance is prescribed by this award: 

(1) The employee must be away from their headquarters for more than one month in order for the allowance to be 
payable. 

(2) The employee is entitled to district allowance for the time spent travelling or temporarily residing away from their 
headquarters at the rate prescribed by this award for the district, town or place in which the employee spends the 
most amount of time while they are travelling or temporarily residing away from their headquarters. 

(3) The employee will still be entitled to any other allowances prescribed by this award. 
19.1.7 Employees are entitled to district allowance while they are on any form of paid leave. 
19.1.8 Part-time employees and casual employees are entitled to district allowance on a proportionate basis according to the 

number of hours that they work. 
19.2 Adjustment of District Allowance Rates 
 The District Allowance rates prescribed by this award may be adjusted in accordance with the applicable National Wage 

Principles.  The adjustment will be calculated in accordance with the official Consumer Price Index (CPI) “All Groups” 
Index for Perth as published by the Australian Bureau of Statistics, however the District Allowance rates set out in 19.1.2 
and 19.1.3 above will only be varied once the application of the above formula to the District Allowance rates set out in 
the draft order in C2001/2606 results in District Allowance rates in excess of those set out in 19.1.2 and 19.1.3 above. 

19.3 Relocation Allowance 
19.3.1 This subclause only applies to full-time employees. 
19.3.2 In this subclause, immediate dependants means: 

(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee, who relies on the employee for their main 
financial support; and 

(2) a spouse (including a de facto spouse) of the employee.  A de facto spouse means a person of the opposite sex to 
the employee who lives with the employee as the husband or wife of the employee on a bona fide domestic basis 
although they are not legally married. 

19.3.3 Employees are entitled to a relocation allowance on recruitment and on termination of employment.  There are some 
exceptions which are listed in paragraph 19.3.7 of this award. 

19.3.4 The amount of the relocation allowance is calculated as follows: 
(1) for employees recruited from outside Western Australia, the amount of the allowance equals the actual cost of 

travel, up to the equivalent of a standard economy airfare from the capital city nearest the employee’s place of 
recruitment to their place of employment. 

(2) for employees recruited from outside the Lands but from within Western Australia, the amount of the allowance 
equals the actual cost of travel, up to the equivalent of a standard local economy airfare from the employee’s place 
of recruitment to their place of employment. 
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(3) for employees recruited from within the Lands, the amount of the allowance should be negotiated between the 
employer and the employee.  The amount negotiated should at least provide reasonable financial assistance 
towards relocation costs. 

19.3.5 The allowance is payable for the employee and the employee’s immediate dependants, provided that the immediate 
dependants are also relocating. 

19.3.6 If a married couple (including a de facto married couple) are employed by the same employer, only one relocation 
allowance is payable. 

19.3.7 Employees are not entitled to a relocation allowance in the following circumstances: 
(1) where an employee receives payment for relocation expenses for themself and their immediate dependants (if 

applicable) from another source. 
(2) where an employee’s employment has been terminated with or without notice for behaviour that justifies instant 

dismissal. 
(3) where an employee resigns before completing their contract with the employer. 
(4) where the employee is employed as a part-time employee or casual employee. 

19.2.8 An employer may choose to pay relocation allowance money direct to the supplier or to reimburse the employee.  
Employees must provide receipts if requested to do so. 

19.4 Removal Allowance 
19.4.1 This subclause only applies to full-time employees. 
19.4.2 In this subclause, immediate dependants means: 

(1) any child, adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee, who relies on the employee for their main 
financial support; and 

(2) a spouse (including a de facto spouse) of the employee.  A de facto spouse means a person of the opposite sex to 
the employee who lives with the employee as the husband or wife of the employee on a bona fide domestic basis 
although they are not legally married. 

19.4.3 Employees are entitled to a removal allowance on recruitment and on termination of employment.  There are some 
exceptions which are listed in paragraph 19.4.7 of this award. 

19.4.4 The amount of the removal allowance equals the cost of moving the personal belongings of the employee and the 
employee’s immediate dependants (if applicable).  The maximum payable is: 

 Employee 
 without  
Immediate Dependants 

Employee 
 with 
 Immediate Dependants 
 

Where accommodation and furnishings 
are provided at the place of employment. 

$1,437 $2,155 

Where accommodation and furnishings 
are not provided at the place of 
employment. 

$4,313 $5,032 

19.4.5 If a married couple (including a de facto married couple) is employed by the same employer, only one removal allowance 
is payable. 

19.4.6 An employer may choose to pay removal allowance money direct to the supplier or to reimburse the employee.  
Employees must provide receipts if requested to do so. 

19.4.7 Employees are not entitled to a removal allowance in the following circumstances: 
 (1) where an employee receives payment for removal costs for themselves and their immediate dependents (if 

applicable) from another source. 
(2) where an employee’s employment has been terminated with or without notice for behaviour that justifies instant 

dismissal. 
(3) where an employee resigns before completing their contract with the employer. 
(4) where the employee is employed as a part-time employee or casual employee. 

19.5 Airfare Allowance 
19.5.1 Full-time and part-time employees are entitled to an airfare allowance after every 12 months of continuous service if they 

are stationed in any of the following localities: 
(1) north of the 26th parallel of south latitude; or 
(2) within the local government boundaries of the Shires of Carnarvon, Cue, Dundas, Esperance, Laverton, Leonora, 

Meekatharra, Menzies, Mount Magnet, Murchison, Ngaanyatjarraku, Sandstone, Shark Bay, Upper Gascoyne, 
Wiluna or Yalgoo; or 

(3) at any location 150 kilometres east of Kalgoorlie. 
19.5.2 The amount of the airfare allowance is equal to the equivalent in value of one return economy class airfare to Perth. 
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19.6 Higher Duties Allowance 
19.6.1 If an employee is called upon by the employer to perform the duties of another employee holding a higher job 

classification for five consecutive working days or more, the employee is entitled to payment at the first year rate of the 
higher classification for that period of time. 

19.6.2 If the first year rate of the higher classification is the same as the employee’s current salary, the employee is entitled to 
payment at the first step of the higher classification which is above the employee’s current salary. 

19.7 Availability Allowance / Out of Hours Contact 
19.7.1 Availability means a situation where an employer gives an employee written instructions to remain contactable outside 

the employee’s normal working hours and to be available and in a fit state at all those times for recall to work.  It is not 
necessary for the employee to be in immediate proximity to a telephone or paging system. 

19.7.2 Availability does not include situations where employees carry paging devices or make their telephone numbers available 
for the only reason that they may be needed for casual work or recall work. 

19.7.3 An employee who is on availability is entitled to an allowance of $3.93 per hour. 
19.7.4 If an employee who is on availability is recalled to work, he or she is not entitled to an availability allowance for the time 

spent on recall.  Employees are entitled to payment for time spent on recall in accordance with subclause 19.8 of this 
award. 

19.7.5 Where practical, an employer should allow employees not to be on availability from time to time. 
19.8 Recall Allowance 
19.8.1 Employees who are recalled to work overtime are entitled to payment at the following rates for each recall: 

(1) for the first two hours of recall work – at the rate of one and a half hours pay for each hour of work performed; 
(2) for recall work in excess of two hours – at the rate of two hours pay for each hour of work performed. 

19.8.2 Employees who are recalled to work overtime are entitled to payment for a minimum time of three hours work at the 
appropriate rate specified in paragraph 19.8.1 each time they are recalled.  This applies even if the work is completed in 
less than three hours. 

19.8.3 If an employee is on availability, time spent travelling from the place they were on availability to work and back again 
counts as time spent on recall work. 

19.8.4 Employees who are recalled to work overtime are entitled to a motor vehicle allowance in accordance with subclause 
19.13 of this award if they are required to use their own private vehicle to travel between home and work.  If the 
employee is required to pay any fares for travel between home and work, the employer must reimburse the employee for 
the cost of those fares. 

19.9 Telephone Allowance 
19.9.1 The following arrangements apply where an employer requires an employee to be on availability and the means of 

contacting the employee while they are on availability is by telephone: 
(1) If a telephone is not already installed in the employee’s home, the employee is entitled to an allowance equal to 

the cost of telephone installation, payable upon installation of the telephone. 
(2) If the employee pays or contributes towards the payment of rent for a telephone in his or her home, the employee 

is entitled to an allowance equal to 1/52nd of the annual rent paid by the employee for each seven days or part of 
seven days where the employee is on availability.  If a usual feature of the employee’s duties requires the 
employee to be regularly on availability, the employee is entitled to an allowance equal to the full cost of the 
annual rent paid by the employee. 

19.9.2 Employees are entitled to reimbursement for the cost of all telephone calls made on behalf of their employer as a result of 
being on availability or on recall work. 

19.10 Bilingual Qualification Allowance 
19.10.1 Bilingual means a recognised proficiency in English as well as any one of the Aboriginal or Torres Strait Islander 

languages. 
19.10.2 An employee who is competently bilingual and who is required to use more than one language in the course of their 

employment is entitled to a bilingual qualification allowance.  The amount of the allowance is: 
Level 1 $1,583 per year 

Level 1 is an elementary level.  This level is appropriate for employees who are capable of using minimal 
knowledge of a language for the purpose of simple communication. 

Level 2 $3,168 per year 
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and writing. 

19.11 First Aid Officer’s Allowance 
19.11.1 Employees are entitled to a first aid allowance of $10.42 per week provided that the following conditions are met: 

(1) The employer must appoint the employee as a first aid officer; and 
(2) The employee must have first aid qualifications from St John Ambulance or another similar organisation. 

19.11.2 The first aid officer’s allowance counts as wages for all purposes of this award. 
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19.11.3 Employees are not entitled to payment for time spent giving aid to people outside the employee’s regular working hours, 
unless: 
(1) the employee is on duty at the time; or 
(2) the employer gives the employee permission to accompany a patient to receive treatment. 

19.12 First Aid Training Allowance 
19.12.1 Employees are entitled to reimbursement for the cost of attending first aid training courses.  The training courses must be 

approved by the employer in order for the employee to be entitled to reimbursement. 
19.12.2 Employees are entitled to reimbursement for the cost of text books required as part of a first aid training course.  The 

textbooks will belong to the employer once the employer has reimbursed the employee. 
19.13 Motor Vehicle Allowance 
19.13.1 Employees are not compelled or required to use their own private motor vehicles for work purposes. 
19.13.2 Employees who agree to use their own private motor vehicles for work purposes are entitled to a motor vehicle 

allowance.  The amount of the allowance is the per kilometre rate determined from time to time by the Australian 
Taxation Office. 

19.13.3 If the amount of the motor vehicle allowance is reasonably ascertainable in advance, the employer must pay the allowance 
to the employee before the employee uses their motor vehicle for work purposes. 

19.13.4 Employees are not entitled to a motor vehicle allowance if their employer provides and maintains a motor vehicle free of 
charge.  In these cases, employees must not use the motor vehicle for private purposes unless their employer expressly 
authorises private use.  Where the employer expressly allows an employee to use a work vehicle for non work purposes, 
the employee shall be responsible for any running costs incurred in such use and must abide by any terms and conditions 
imposed by the employer. 

19.14 Travelling and Camping Allowance 
19.14.1 Employees who are required to be away from home overnight on business approved by the employer are entitled to an 

allowance to compensate for expenditure on meals and accommodation. 
19.14.2 The amount of the allowance is: 

Where an employee is required to stay overnight on the 
Lands at a place that is away from the employee’s normal 
place of residence. 

$51.34 per night 

Where an employee is required to stay overnight at a 
regional centre. 

$132.02 per night 

Where an employee is required to stay overnight at a 
capital city. 

$175.99 per night 

19.14.3 Employees who are required to operate from a mobile base camp on the Lands are not entitled to any allowance if the 
employer provides them with food free of charge.  However, if the employer does not provide them with food free of 
charge, employees are entitled to an allowance of $48.21 per day instead of any of the allowances in paragraph 19.14.2 of 
this award. 

19.14.4 If an employee’s actual expenditure on meals and accommodation is higher than the allowance amounts specified in this 
subclause, the employee is entitled to reimbursement for the reasonable cost of the meals and accommodation.  The 
employee must provide satisfactory proof of the cost of the meals and accommodation if the employer so requests. 

19.15 Tools and Equipment Allowance 
19.15.1 Employees are not entitled to a tools and equipment allowance if their employer provides them with tools and equipment 

free of charge. 
19.15.2 Where the employer requires an employee to use any tools or equipment in the conduct of their job, the employer must 

reimburse the employee for the cost of purchasing such tools or equipment. 
19.15.3 Employees must provide proof of the cost of such tools and equipment if their employer so requests. 
19.15.4 Tools and equipment provided by the employer remain the property of the employer. Employees will be responsible for 

retaining and maintaining the tools and equipment and the employer shall provide reasonable facilities for the safe- 
keeping of such tools and equipment  

19.16 Uniforms and Protective Clothing Allowance 
19.16.1 Employees are not entitled to a uniform or protective clothing allowance if their employer provides them with a uniform 

or protective clothing free of charge. 
19.16.2 Where the employer requires an employee to purchase any protective clothing or uniform to wear at work, the employer 

must reimburse the employee for the cost of purchasing such protective clothing or uniform. 
19.16.3 Employees must provide proof of the cost of the protective clothing or uniform if their employer so requests. 
19.16.4 Uniforms and protective clothing: provided by the employer shall remain the property of the employer. Employees will be 

responsible for retaining and maintaining protective clothing/uniforms. 
19.16.5 If (apart from normal wear and tear) employees lose or damage any uniform or protective clothing through their own 

negligence, they must either replace it or pay for it. 
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20 SUPERANNUATION 
20.1 Definitions 
20.1.1 Fund means either the Health Employees Superannuation Trust Australia or the Australian Superannuation Savings 

Employment Trust or the Superannuation Trust of Australia or the Australian Retirement Fund or any other fund which 
meets the requirements of the Commonwealth Government operational standards for occupational superannuation. 

20.1.2 Ordinary time earnings includes: 
(1) the rate of pay for the employee’s classification under this award; 
(2) over-award payments; 
(3) allowances which relate to an employee’s work or conditions, including tools and equipment allowance, first aid 

officer’s allowance, district allowance, bilingual qualification allowance, availability allowance, recall allowance, 
higher duties allowance and annual leave loading; 

 but does not include: 
(4) payments for overtime. 

20.2 Employers and Employees must join a Fund 
20.2.1 Each employer respondent to this award must apply to become a participating employer of a fund. 
20.2.2 Employers must provide each employee who is not already a member of a fund with an application to join a fund and 

sufficient membership information.  Employers must do this within 14 days of the employee’s commencement of 
employment.  The Employee must return the application within 14 days of being provided with the application by the 
Employer. 

20.3 Eligibility Date for Contributions 
 Employees are eligible for superannuation contributions from the commencement of their employment.  This applies 

regardless of when the employer provided the employee with an application to join a fund or when the employee’s 
application to join a fund is accepted. 

20.4 Amount of Employer Superannuation Contributions 
20.4.1 Employers must make superannuation contributions to a fund for each employee.  The contribution must equal the 

amount required for the employer to comply with the Superannuation Guarantee (Administration) Act 1992 and the 
Superannuation Guarantee Charge Act 1992 as amended from time to time.  This rate is currently 9% of ordinary time 
earnings.  

20.4.2 Employers are not required to make superannuation contributions for any period of unpaid leave, any unauthorised 
absence, or as part of termination payments, including payments for accrued, unused annual leave. 

20.4.3 Employers must make superannuation contributions to a fund on a quarterly basis.  An employer and the trustees of a 
fund may agree for an employer to make superannuation contributions other than on a quarterly basis.  Any such 
agreement must be in writing. 

20.5 Additional Voluntary Employee Contributions 
20.5.1 Where the rules of a fund allow, employees may make superannuation contributions to a fund in addition to those made 

by their employer. 
20.5.2 Employees who wish to make additional superannuation contributions must give their employer written authorisation to 

deduct a specified amount from their wages and to pay the amount into a fund in accordance with the fund’s rules. 
20.5.3 Additional employee superannuation contributions can only be in units of 1% of the employee’s ordinary time earnings. 
21 SCHOOL BASED APPRENTICES 
21.1 A school-based apprentice is a person who is undertaking an apprenticeship in accordance with this clause while also 

undertaking a course of secondary education. 
21.2 The hourly rates for full-time junior and adult apprentices as set out in this award shall apply to school-based apprentices 

for total hours worked including time deemed to be spent in off-the-job training. 
21.3 For the purposes of 21.2 above, where an apprentice is a full-time school student, the time spent in off-the-job training for 

which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  The wages paid for 
training time may be averaged over a semester or year. 

21.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time to attend 
off-the-job training as an equivalent full-time apprentice. 

21.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training Organisation 
separate from normal work duties or general supervised practice undertaken on the job. 

21.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice. The 
period so specified to which the apprentice wage rates apply shall not exceed six years. 

21.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each two years of 
employment as an apprentice. 
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21.8 These rates are based on a standard full-time apprenticeship of four years. The rate of progression reflects the average rate 
of skill acquisition expected from the typical combination of work and training for a school-based apprentice undertaking 
the applicable apprenticeship. 

21.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count for the 
purposes of progression through the wage scale. This progression shall apply in addition to the progression achieved as a 
school-based apprentice. 

21.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
22 HOURS OF WORK 
22.1. Ordinary Hours of Work 
22.1.1 Unless otherwise provided by this clause, ordinary hours for all employees are up to eight hours per day and up to 38 

hours per week, excluding breaks taken in accordance with clause 24 of this award. 
22.1.2 The span of ordinary hours for all employees is 7.00am – 6.00pm, Monday to Friday. 
22.1.3 The ordinary hours of work shall be continuous except that within each five-hour period an employee shall be entitled to 

an unpaid break of between thirty minutes and one hour 
22.2 Alternative Ordinary Hours of Work 
22.2.1 The employer and the majority of employees affected may agree to alter the arrangements for working ordinary hours 

prescribed by subclause 22.1.  Any such agreement must be genuine.  The following conditions apply: 
(1) Ordinary hours must not exceed 38 hours per week, or an average of 38 hours per week over a period of no more 

than four weeks. 
(2) Employees are entitled to at least one clear day off per week. 
(3) Employees who work alternative ordinary hours of work in accordance with an ‘alternative ordinary hours of 

work’ agreement are entitled to payment of a loading in accordance with subclause 22.3 of this award. 
(4) The agreement must be in writing.  The details that must be included in the agreement are specified in paragraph 

22.2.3 of this award. 
(5) The arrangements for working alternative ordinary hours of work must be specified in a roster.  The conditions for 

making an ‘alternative ordinary hours of work’ roster are specified in paragraph 22.2.4 of this award. 
(6) An employer must give employees a reasonable opportunity to obtain advice from a representative of their choice 

before making an ‘alternative ordinary hours of work’ agreement. 
22.2.2 ‘Alternative ordinary hours of work’ agreements must be signed on behalf of the employer and by the majority of 

employees affected by the agreement.  A signed ‘alternative ordinary hours of work’ agreement will be treated as if it is 
part of this award. 

22.2.3 The details that must be included in an ‘alternative ordinary hours of work’ agreement are as follows: 
(1) Employees covered by the agreement. 
(2) When the agreement starts. 
(3) When the agreement ends. 
(4) The alternative ordinary hours of work. 
(5) How the agreement can be terminated before it ends. 
(6) Any other terms and conditions that apply. 

22.2.4 The conditions for making an ‘alternative ordinary hours of work’ roster are as follows: 
(1) An employer and the majority of employees affected must genuinely agree to any proposed roster system.  The 

employer shall allow time so that a meeting of the employees affected can vote on any proposed roster system. 
(2) Employees may seek advice from a representative of their choice before voting on a proposed roster system. 
(3) The roster system must meet the workplace’s needs.  It must also have a reasonable regard for individual 

employee’s preferences. 
22.2.5 The roster must specify: 

(1) The period of time for which it will operate; 
(2) the shifts in the roster; 
(3) the starting time and finishing time of ordinary hours for each employee’s shift. 

22.2.6 An employer must display the roster at the workplace in a place or places that are accessible to employees who are 
covered by the roster. 

22.2.7 An employer may change a roster by giving a minimum of 72 hours notice to the employee or employees who will be 
affected by the change.  An employer and those employees may agree on a shorter period of notice. 

22.2.8 Employees are allowed to exchange rostered shifts or rostered days off with each other.  The following conditions apply: 
(1) The employees must get permission from their supervisor first; and 
(2) If an employee works overtime because of the exchange, he or she is not entitled to payment at overtime rates or 

to TOIL for the overtime. 
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22.2.9 Employees who work ordinary hours under an ‘alternative ordinary hours of work’ agreement in accordance with a roster 
system are entitled to an additional one day of annual leave for every five shifts that the employee works on Sundays or 
public holidays. 

22.2.10 Alternative ordinary hours of work arrangements which already existed at the time this award first came into force will be 
treated as if they were agreed to between the employer and the majority of employees at the workplace.  The 
arrangements must still comply with the conditions set out in paragraph 22.2.1 of this award. 

22.3 Loadings for Hours Worked Outside Ordinary Hours 
22.3.1 Employees who work ordinary hours outside the span of hours in paragraph 22.1.2 are entitled to payment at the 

following rates: 
(1) a loading of 20% for all hours that the employee works between the end of the span of hours prescribed by 

paragraph 22.1.2 and 12 midnight on Monday to Friday. 
(2) a loading of 35% for all hours that the employee works between 12 midnight and the start of their span of hours 

prescribed by paragraph 22.1.2 on any day between midnight on Sunday and the employee’s normal starting time 
on Friday. 

(3) a loading of 75% for all hours that the employee works between midnight on Friday and midnight on Saturday. 
(4) a loading of 100% for all hours that the employee works between midnight on Saturday and midnight on Sunday. 

23 MEAL BREAKS 
 All employees are entitled to an unpaid meal break of between 30 minutes and one hour after each five ordinary hours 

that the employee works. 
24 OVERTIME 
24.1 All time that an employee works in the following circumstances is overtime: 

(1) work done in excess of the ordinary daily hours prescribed by clause 22 of this award; 
(2) work done in excess of the ordinary weekly hours prescribed by clause 22 of this award; 
(3) work done outside the hours agreed to under an alternative ordinary hours of work agreement made in accordance 

with subclause 22.2 of this award. 
24.2 Requirement to Work Overtime 
 Employees are not required to work overtime except to maintain the delivery of essential goods and services or to 

accommodate the necessities of special work circumstances. 
24.3 Permission before working Overtime 

Employees must get permission from the Executive Officer or another authorised senior officer before working overtime.  
An exception is that employees do not have to get prior permission if the urgency of the work means that the employee 
cannot get permission until after the work is done. 

24.4 Payment for Overtime 
24.4.1  Employees are entitled to payment for overtime at the following rates: 

(1) for the first two hours of overtime – at the rate of time and a half for each hour of work; 
(2) for overtime in excess of two hours – at the rate of double time for each hour of work. 

24.4.2  Where an employee works hours which would entitle that employee to payment of more than one of the penalties or 
loadings payable in accordance with subclause 22.3 – Loadings for Hours Worked Outside Ordinary Hours and subclause 
22.4 – Payment for Overtime of this award, only the highest of such penalty or loading shall be payable. 

24.4.3 In calculating overtime, each day must be considered separately. 
24.5 Time Off in Lieu of Overtime (TOIL) 
24.5.1 Except for casual employees, an employer and individual employees may mutually agree for the employee to accrue time 

off in lieu of overtime (TOIL) instead of receiving payment for overtime at overtime rates.  The following conditions 
apply: 
(1) TOIL accrues at the appropriate overtime rates: 

(a) for the first two hours of overtime– at the rate of one and a half hours TOIL for each hour of overtime 
worked; 

(b) for overtime in excess of two hours – at the rate of two hours TOIL for each hour of overtime worked. 
(2) TOIL must be recorded in the ordinary payroll system. 
(3) An employer and individual employees must mutually agree on a convenient time for the employee to take 

accrued TOIL. 
(4) By agreement, the maximum amount of TOIL that employees can accrue is 38 hours and this has to be taken 

within four weeks of its accrual. 
(5) An employer and individual employees may agree for the employee to accrue a further 38 hours of TOIL.  The 

employee must take this further TOIL in conjunction with annual leave. 
(6) If an employee takes TOIL in conjunction with annual leave, the employee is not entitled to annual leave loading 

for the TOIL component. 
(7) Employees are entitled to payment of accrued unused TOIL on termination of employment. 



496 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

24.6 Breaks during Overtime 
24.6.1 If an employee is required to work overtime of more than two hours and the overtime directly follows the employee’s 

ordinary finishing time, the employee is entitled to a paid 20-minute meal break before starting the overtime. 
24.6.2 Employees who are working overtime are entitled to a paid tea break of at least 20 minutes after each four hours of 

overtime.  An exception is that employees are not entitled to a paid tea break if they are not required to continue working 
overtime after the break. 

24.7 Reasonable Overtime 
24.7.1 Subject to subclause 24.1 an employer may require an employee to work reasonable overtime at overtime rates. 
24.7.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result in the 

employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention to refuse it; 

and 
(5) any other relevant matter. 

25 FLEXITIME 
25.1 Flexitime Arrangements 
25.1.1 Flexitime is a system that allows employees to set their own patterns of attendance at work, subject to the requirements of 

the workplace and the conditions in this award. 
25.1.2 The employer may offer an employee the ability to work flexible working hours (flexitime) prescribed herein.  These 

provisions shall not apply to casual employees. 
25.2 Flexitime Definitions 
25.2.1 ‘Carry over’ means the aggregate amount of flex credit and flex debit accumulated by an employee in a settlement 

period and then carried forward to the next settlement period in accordance with this clause. 
25.2.2 ‘Core time’ means the time between 9.30 am and 12 noon, and the time between 2.00 pm and 4.30 pm.  An employer and 

the majority of employees in the workplace may agree for core time to be between different times than these. 
25.2.3 ‘Core time leave’ means leave taken by an employee during core time.  It does not include leave which is otherwise 

provided for by this award or any other leave which is approved by an employer. 
25.2.4 ‘Flex credit’ means the accumulated amount of time worked by an employee which is more than 10 standard days in a 

settlement period.  Flex credit includes carry over but does not include overtime which has been compensated for by 
overtime rates of pay or TOIL in accordance with subclauses 24.4 or 24.5 of this award. 

25.2.5 ‘Flex debit’ is calculated by subtracting the aggregate amount of time worked by an employee in a settlement period from 
the sum of the standard days in the settlement period.  In calculating flex debit: 
(1) any carry over must be taken into account; and 
(2) absence on paid leave which has been approved by the employer counts as time worked.  An exception is that 

absence on core time leave does not count as time worked. 
25.2.6 ‘Settlement period’ means a fixed period of 10 working days aligned with the fortnightly pay period (or two, weekly pay 

periods) operating in the workplace. 
25.2.7 ‘Standard day’ means seven hours and 36 minutes per day. 
25.3 Working Flexitime 
25.3.1 The following arrangements apply to flexitime: 

(1) The employer and the individual employee must agree on a starting time and a finishing time for the employee’s 
work each day. 

(2) Employees must be at work during core time unless they are on core time leave or other leave approved by the 
employer. 

(3) Employees will usually work 10 standard days in a settlement period. 
(4) Employees work each standard day in continuous shifts at any time between 7.00 am – 6.00 pm Monday to 

Friday, excluding public holidays. 
(5) Employees will only work outside a standard day if work is available.  Employees must get permission from their 

employer before working outside a standard day.  An employer may give general or specific permission for an 
employee to work outside a standard day. 

(6) If an employee does not comply with flexitime arrangements, the employer may require the employee to revert to 
working 38 hours per week or an average of 38 hours per week in accordance with subclause 22.1 for a specified 
period of time. 

25.4 Meal Breaks 
25.4.1 Employees must take an unpaid meal break of between 30 minutes and two hours each day.  An employer must allow 

employees to take a meal break no later than five hours after starting work. 
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25.4.2 An employer and employees should cooperate to ensure that workplace requirements are given priority when arranging 
meal breaks. 

24.4.3 Employees are entitled to a paid 10-minute rest period between their starting time and their usual meal break time. 
25.5 Core Time Leave 
25.5.1 Employees are permitted to take core time leave.  The following conditions apply: 

(1) Employees must get permission from their employer before taking core time leave. 
(2) The maximum amount of core time leave that employees may take in any one settlement period is an amount 

equal to the core time for one day.  There is one exception, which is detailed in paragraph 3). 
(3) Employees are not permitted to take an amount of core time leave if it will result in the employee accumulating 

more than 10 hours flex debit by the end of the settlement period. 
(4) Employees may take core time leave in conjunction with other leave entitlements.  Employees must get 

permission from their employer before doing so. 
(5) Employees may use core time leave for full-day absences or part-day absences. 

25.6 Carry Over 
26.1 Employees may accumulate flex credits and flex debits.  The following conditions apply: 

(1) Employees may carry over a maximum of 10 hours flex credit from one settlement period into the next settlement 
period. 

(2) If an employee is likely to accumulate more than 10 hours flex credit in a settlement period, the employee must 
take enough core time leave for his or her flex credits to be within the 10 hour limit.  The employer and the 
employee must agree on a time or times for the employee to take core time leave, which must be before the end of 
the next settlement period. 

(3) Employees may carry forward a maximum of 10 hours flex debit from one settlement period into the next 
settlement period. 

(4) If an employee accumulates more than 10 hours flex debit in a settlement period, the employee is not entitled to 
payment for the flex debit in excess of 10 hours. 

26 EXCESS TRAVELLING TIME 
26.1 Where an employee is required to work at a place away from his or her normal place of work, the employee is entitled to 

payment at his/her ordinary rate of pay for all reasonable time spent travelling to and from the different place of work. 
26.2 If an employee is required to travel from his or her regular home base to attend work at a distant workplace, the employee 

is entitled to payment at his/her ordinary rate of pay for all reasonable periods of travel. 
27 AMBULANCE DUTY 
27.1 The following conditions apply where employees are required to accompany a patient: 

(1) All time spent travelling will count as time on duty. 
(2) Employees are entitled to payment at their normal rate of pay for the time spent travelling, including overtime or 

penalty rates if applicable. 
PART 7 – LEAVE AND PUBLIC HOLIDAYS 
28 SICK LEAVE 
28.1 Full-time and part-time employees are entitled to paid sick leave if they are sick and unfit to work.  Casual employees are 

not entitled to paid sick leave. 
28.2 The amount of paid sick leave is: 
Full-time employees 7.6 hours leave for each completed month of 

continuous service. 
part-time employees A fraction of 7.6 hours leave for each completed 

month of continuous service, based on the employee’s 
weekly hours of work as a proportion of 38 hours. 

28.3 The minimum amount of sick leave that an employee may take is one hour. 
28.4 Unused sick leave accumulates from year to year. 
28.5 Employees are not entitled to paid sick leave for any absence covered by workers compensation or sickness benefits. 
28.6 If an employee takes two or more consecutive days of sick leave, the employer may require the employee to provide a 

medical certificate. 
28.7 Employees who are sick and unfit to work must take all reasonable steps to tell their employer of this before their normal 

starting time.  If that is not practicable, the employee must tell the employer as soon as possible. 
28.8 Accrued unused sick leave is not payable on termination of employment. 
29 ANNUAL LEAVE 
29.1 Annual Leave Entitlement 
29.1.1 Full-time employees and part-time employees are entitled to four weeks paid annual leave after every 12 months of 

continuous service. 
29.1.2 Unused annual leave carries forward from year to year. 
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29.2 Time of Taking Annual Leave 
29.2.1 Employees should take annual leave at a time that is mutually agreed between themselves and their employer. 
29.2.2 Employees must take their annual leave no later than six months after the date that the annual leave accrued.  An 

employer and individual employees may agree for the employee to take annual leave at a later time.  Any such agreement 
must be in writing. 

29.2.3 Where the employer and the employee agree, annual leave may be taken in separate periods.  An employee shall have the 
right to take the four weeks consecutively.  The employee shall also have the right to apply for periods of annual leave of 
less than one week. 

29.3 Taking Annual Leave in Advance 
29.3.1 An employer and individual employees may agree for the employee to take annual leave in advance.  The following 

conditions apply: 
(1) The employee must apply to the employer in writing. 
(2) The employee must have completed at least one month’s continuous service. 
(3) The employee is entitled to annual leave loading in accordance with subclause 29.4 – Annual Leave Loading of 

this award. 
(4) The amount of annual leave that the employee takes in advance will be deducted from the amount of annual leave 

that the employee otherwise becomes entitled to at the end of 12 months continuous service. 
(5) An employee may take annual leave in advance only if it is convenient for the employer.  An employer must not 

unreasonably refuse to allow an employee to take annual leave in advance. 
29.4 Annual Leave Loading 
29.4.1 Full-time employees and part-time employees are entitled to annual leave loading of 17.5%, up to a maximum of: 

For full-time employees 17.5% of an amount equal to 152 hours pay 
calculated on average male weekly earnings for 
the August quarter of the previous calendar year, 
as determined by the Australian Bureau of 
Statistics. 

For part-time employees An amount equivalent to that of full-time 
employees, calculated on a proportionate basis 
according to the actual hours that the employee 
works each week. 

29.4.2 Employees are only entitled to annual leave loading for the four-week annual leave period provided in subclause 29.1.1 of 
this award.  Employees are not entitled to annual leave loading for any other form of additional annual leave that is 
provided for elsewhere in this award. 

29.4.3 An employer and individual employees may agree for the employer to pay annual leave loading at a time or times other 
than when the employee is actually taking annual leave. 

29.5 Public Holidays During Annual Leave 
 Public holidays do not count as annual leave.  If a public holiday prescribed by this award occurs while an employee is on 

annual leave and the public holiday is on a day that the employee would normally have worked if he or she were not on 
annual leave, the public holiday is added to the employee’s annual leave period. 

29.6 Sickness while on Annual Leave 
29.6.1 If an employee is sick during annual leave for a period of at least five working days, the employee is entitled to additional 

annual leave.  The amount of the additional annual leave is equivalent to either the duration of the employee’s sickness or 
the amount of sick leave available to the employee, whichever is lower. 

29.6.2 An employee must provide the employer with a medical certificate before the employee is entitled to additional annual 
leave due to sickness. 

29.6.3 If an employee falls sick during annual leave and is entitled to additional annual leave due to sickness, that period must be 
recorded as sick leave.  The employee must take the additional annual leave at a time that is mutually agreed between the 
employer and the employee. 

29.7 Annual Leave must be Taken 
29.7.1 An employer must not make payment in lieu of annual leave except on termination of employment. 
29.7.2 Employees must not accept payment in lieu of annual leave except on termination of employment. 
29.8 Payment of Proportionate Annual Leave on Termination of Employment 
29.8.1 On termination of employment, employees are entitled to payment of accrued unused annual leave entitlements.  The 

leave is payable on a proportionate basis for each completed month of continuous service. 
29.8.2 Employees are not entitled to payment of annual leave loading on any annual leave paid upon termination of their 

employment. 
30 ANNUAL LEAVE TRAVEL TIME 
30.1 Full-time employees and part-time employees are entitled to two days paid annual leave travel time per year.  The 

following conditions apply: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 499 
 

(1) Employees are only entitled to paid annual leave travel time if they travel to a capital city while they are on 
annual leave and they travel there by motor vehicle. 

(2) Paid annual leave travel time is only available to employees who have completed at least two years continuous 
service. 

(3) Employees are not entitled to additional annual leave travel time if they take annual leave in more than one 
period. 

(4) Unused annual leave travel time does not accumulate from year to year. 
(5) Unused annual leave travel time is not payable on termination of employment. 

31 REMOTE LEAVE 
31.1 Full-time and part-time employees are entitled to one additional week of paid annual leave after every 12 months of 

continuous service if they are stationed in any of the following localities: 
(1) North of the 26th parallel of south latitude; or 
(2) local government boundaries of the Shires of Carnarvon, Cue, Dundas, Esperance, Laverton, Leonora, 

Meekatharra, Menzies, Mount Magnet, Murchison, Ngaanyatjarraku, Sandstone, Shark Bay, Upper Gascoyne, 
Wiluna or Yalgoo; or 

(3) At any location 150 kilometres east of Kalgoorlie. 
31.1.2 Part-time employees are entitled to payment for a period of remote leave calculated on the average weekly number of 

hours the employee worked over the 12 months immediately before going on leave. 
32 FAMILY LEAVE 
32.1 Use of Sick Leave 
32.1.1 Employees are entitled to use any accrued sick leave entitlements to provide care and support to members of their 

immediate family or members of their household who are ill and who need the employee’s care and support or who 
require care due to an unexpected emergency. 

32.1.2 The following conditions apply: 
(1) The employee must be responsible for the care of the person concerned; and 
(2) The person concerned must be either a member of the employee’s immediate family or a member of the 

employee’s household. 
32.1.3 The employee must, if required by the employer, provide a medical certificate or a statutory declaration to prove the 

illness of the person concerned and that the illness is such as to require care by another. 
32.1.4 Immediate family includes: 

(1) a spouse (including a former spouse, de facto spouse, and former de facto spouse).  A de facto spouse means a 
person of the opposite sex to the employee who lives with the employee as the husband or wife of the employee 
on a bona fide domestic basis although they are not legally married; and 

(2) a child or an adult child (including an adopted child, a step child or an ex nuptial child), parent, grandparent, 
grandchild or sibling of the employee or the employee’s spouse. 

32.1.5 Wherever possible, employees must give their employer notice of the following things prior to their absence: 
(1) That the employee intends to take the leave. 
(2) The name of the person who requires care and their relationship to the employee. 
(3) The reasons for taking the leave. 
(4) The estimated length of the employee’s absence. 

32.1.6 If it is not practicable for the employee to give prior notice of their absence, the employee must notify their employer by 
telephone of their absence as soon as possible on the day of the absence. 

32.2 Unpaid Leave for Family Purposes 
 If the employer consents, employees may take unpaid leave to provide care to a family member who is ill. 
32.3 Use of Annual Leave 
 If the employer consents, employees may take annual leave to provide care to a family member who is ill. 
32.4 Make-up Time 
 If the employer consents, employees may work make-up time.  This means that employees take time off work during 

ordinary hours and work those hours at a later time, during the span of ordinary hours stipulated in paragraph 22.1.2 of 
this award. 

32.5 Disputes about Family Leave 
 In the event that a dispute arises in connection with any part of this clause, the matter should be dealt with in accordance 

with the dispute settling procedure in clause 9 of this award. 
33 PUBLIC HOLIDAYS 
33.1 Employees are entitled to the following public holidays: 

New Year’s Day 
Good Friday 
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Easter Saturday 
Easter Monday 
Christmas Day 
Boxing Day 
Australia Day 
Anzac Day 
Queen’s Birthday 
Labour Day 
National Aboriginal Day as determined by the NAIDOC Committee. 

33.2 Public holidays are paid holidays if the employee would normally work on that day. Casual employees are not entitled to 
payment for any public holidays on which they do not work. 

33.3 Employees are entitled to any additional public holidays or substitute public holidays that are created by an act of 
parliament or by proclamation. 

33.4 An employer and the majority of employees may agree to substitute another day for any of the public holidays that are set 
out in this clause.  The following conditions apply: 
(1) The agreement must be in writing. 
(2) The employer must give a copy of the agreement to any employee on request by that employee. 
(3) An employer must give employees a reasonable opportunity to obtain advice from a representative of their choice 

before making an agreement about substitute public holidays. 
34 PARENTAL LEAVE 
34.1 Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
34.1.2 The provisions of this clause apply to full-time, part-time and eligible casual employees.  
34.1.3 An ‘eligible casual employee’ means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a regular and 
systematic basis for an ongoing period of employment during a period of at least 12 months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing employment. 
34.1.4 For the purposes of this clause, continuous service is work for an employer on a regular and systematic basis (including 

any period of authorised leave or absence). 
34.1.5 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee's spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

34.1.6 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, other than 
in accordance with this clause. 

34.2 Definitions 
34.2.1 For the purposes of this clause child means a child of the employee under school age or a person under school age who is 

placed with the employee for the purposes of adoption, other than a child or step-child of the employee or of the spouse of 
the employee or a child who has previously lived continuously with the employee for a period of six months or more. 

34.2.2 Subject to 34.1.3, in this clause, spouse includes a de facto or former spouse. 
34.2.3 In relation to 34.7, spouse includes a de facto spouse but does not include a former spouse. 
34.2.4 Adoption includes relative adoption.  Relative adoption occurs when a child is adopted by a grandparent, brother, sister, 

aunt or uncle (either of the whole blood or half blood or by marriage. 
34.3 Basic entitlement 
34.3.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental leave on a 

shared basis in relation to the birth or adoption of their child. For females, maternity leave may be taken and for males, 
paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

34.3.2 Subject to 34.6.6, parental leave is to be available to only one parent at a time, in a single unbroken period, except that 
both parents may simultaneously take: 
(1) for maternity and paternity leave, an unbroken period of up to one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of placement of the child. 

34.4 Variation of Parental Leave 
 Where employees take leave under clause 34.3 or 34.5, unless otherwise agreed between the employer and employee, 

employees may apply to their employer to change the period of parental leave on one occasion. Any such change is to be 
notified as soon as possible but no less than four weeks prior to the commencement of the changed arrangements. Nothing 
in this clause detracts from the basic entitlement in clause 34.3 or 34.5. 
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34.5 Right to request 
34.5.1 An employee entitled to parental leave pursuant to the provisions of clause 34.2 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in clauses 34.3.2(1) and 34.3.2(2) up to a 

maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 34.3.1 by a further continuous period of leave 

not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

34.5.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the request is 
genuinely based on the employee’s parental responsibilities, may only refuse the request on reasonable grounds related to 
the effect on the workplace or the employer’s business.  Such grounds might include cost, lack of adequate replacement 
staff, loss of efficiency and the impact on customer service. 

34.5.3 Employee’s request and the employer’s decision to be in writing 
 The employee’s request and the employer’s decision made under clauses 34.5.1(2) and 34.5.1(3) must be recorded in 

writing. 
34.5.4 Request to return to work part-time 
 Where an employee wishes to make a request under clause 34.5.1(3), such a request must be made as soon as possible but 

no less than seven weeks prior to the date upon which the employee is due to return to work from parental leave. 
34.6 Maternity leave 
34.6.1 An employee must provide notice to the employer in advance of the expected date of commencement of parental leave. 

The notice requirements are: 
(1) of the expected date of confinement (included in a certificate from a registered medical practitioner stating that 

the employee is pregnant) – at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to be taken - at 

least four weeks. 
34.6.2 When the employee gives notice under 34.6.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity leave she 
will not engage in any conduct inconsistent with her contract of employment. 

34.6.3 An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by confinement 
occurring earlier than the presumed date. 

34.6.4 Subject to 34.3.1 and unless agreed otherwise between the employer and employee, an employee may commence parental 
leave at any time within six weeks immediately prior to the expected date of birth. 

34.6.5 Where an employee continues to work within the six week period immediately prior to the expected date of birth, or 
where the employee elects to return to work within six weeks after the birth of the child, an employer may require the 
employee to provide a medical certificate stating that she is fit to work on her normal duties. 

34.6.6 Special maternity leave 
 (1) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the birth 

of a living child, then the employee may take unpaid special maternity leave of such periods as a registered 
medical practitioner certifies as necessary. 

 (2) Where an employee is suffering from an illness not related to the direct consequences of the confinement, an 
employee may take any paid sick leave to which she is entitled in lieu of, or in addition to, special maternity leave 

 (3) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work. The aggregate of paid sick leave, special maternity 
leave and parental leave, including  parental leave taken by a spouse, may not exceed 52 weeks. 

34.6.7 Recommencement date 
 Where leave is granted under 34.6.4, during the period of leave an employee may return to work at any time, as agreed 

between the employer and the employee provided that time does not exceed four weeks from the recommencement date 
desired by the employee. 

34.7 Paternity leave 
34.7.1 An employee will provide to the employer at least ten weeks prior to each proposed period of paternity leave, with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant and the 
expected dated of confinement, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 34.3.2(1), 34.3.2(2) and 

34.5.1(1) a statutory declaration stating: 
(4) he will take that period of paternity leave to become the primary care-giver of a child; 
(5) particulars of any period of maternity leave sought or taken by his spouse; and 
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(6) that for the period of paternity leave he will not engage in any conduct inconsistent with his contract of 
employment. 

34.7.2 The employee will not be in breach of 34.7.1 if the failure to give the required period of notice is because of the birth 
occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 

34.8 Adoption leave 
34.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption leave and 

the period of leave to be taken. An employee may commence adoption leave prior to providing such notice, where 
through circumstances beyond the control of the employee, the adoption of a child takes place earlier. 

34.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with their contract 

of employment. 
34.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of the 

placement. 
34.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will notify the 

employer immediately and the employer will nominate a time not exceeding four weeks from receipt of notification for 
the employee's return to work. 

34.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of notice if such 
failure results from a requirement of an adoption agency to accept earlier or later placement of a child, the death of a 
spouse, or other compelling circumstances. 

34.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory interviews 
or examinations as are necessary as part of the adoption procedure. The employee and the employer should agree on the 
length of the unpaid leave. Where agreement cannot be reached, the employee is entitled to take up to two days unpaid 
leave. Where paid leave is available to the employee, the employer may require the employee to take such leave instead. 

34.9 Variation of period of parental leave 
 Unless agreed otherwise between the employer and employee, an employee may apply to their employer to change the 

period of parental leave on one occasion. Any such change is to be notified at least four weeks prior to the 
commencement of the changed arrangements. 

34.10 Parental leave and other entitlements 
 An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 

entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or longer period as 
agreed under 34.5. 

34.11 Transfer to a safe job 
34.11.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising out of the 

pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the employee to continue 
at her present work, the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the commencement of maternity leave. 

34.11.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the employee to 
commence parental leave for such period as is certified necessary by a registered medical practitioner. 

34.12 Returning to work after a period of parental leave 
34.12.1 An employee will notify the employer of their intention to return to work after a period of parental leave at least four 

weeks prior to the expiration of the leave. 
34.12.2 An employee will be entitled to the position, which they held immediately before proceeding on parental leave. In the 

case of an employee transferred to a safe job pursuant to 34.11, the employee will be entitled to return to the position they 
held immediately before such transfer. 

34.12.3 Where such position no longer exists but there are other positions available, which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position as nearly comparable in status and pay to that of their 
former position. 

34.13 Replacement employees 
34.13.1 A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a result of an 

employee proceeding on parental leave. 
34.13.2 Before an employer engages a replacement employee the employer must inform that person of the temporary nature of the 

employment and of the rights of the employee who is being replaced. 
34.14 Communication during Parental Leave 
34.14.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at the 

workplace, the employer shall take reasonable steps to: 
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(1) make information available in relation to any significant effect the change will have on the status or responsibility 
level of the position the employee held before commencing parental leave; and 

(2) provide an opportunity for the employee to discuss any significant effect the change will have on the status or 
responsibility level of the position the employee held before commencing parental leave. 

34.14.3 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 
employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return to work 
and whether the employee intends to request to return to work on a part-time basis. 

34.14.4 The employee shall also notify the employer of changes of address or other contact details which might affect the 
employer’s capacity to comply with 34.14.1(1). 

35 FUNERAL LEAVE 
35.1 Full-time and part-time employees are entitled to five days paid funeral leave upon the death of a person with whom the 

employee has a close family relationship.  Casual employees are not entitled to paid funeral leave. 
35.2 An employer has discretion to allow employees to take additional paid funeral leave. 
35.3 If an organisation closes because of the funeral of a prominent Community member, the time that the organisation is 

closed will count as paid leave for full-time and part-time employees. The time that the organisation is closed counts 
towards the five-day funeral leave entitlement referred to in subclause 35.1. 

36 CEREMONIAL LEAVE 
36.1.1 Full-time and part-time employees are entitled to 10 days paid ceremonial leave per year. 
36.1.2 The following conditions apply to ceremonial leave: 

(1) The employee must be legitimately required by Aboriginal custom or by traditional law to be absent from work to 
participate in ceremonial activities. 

(2) The leave may only be granted with the authority of the employer’s senior Aboriginal management. 
(3) Unused ceremonial leave does not accumulate from year to year. 
(4) Unused ceremonial leave is not payable on termination of employment. 

36.1.3 An employer may allow individual employees to extend ceremonial leave by taking other accrued paid leave entitlements 
or by taking unpaid leave. Any such extension to the leave must be legitimately required by Aboriginal custom or by 
traditional law. 

37 SPECIAL AND EMERGENCY LEAVE 
37.1.1 An employer may allow an employee to take paid leave or unpaid leave in exceptional circumstances resulting from a 

personal obligation beyond the control of the employee. 
37.1.2 If an employer allows an employee to take special and emergency leave, the employer may impose whatever terms and 

conditions it sees fit. 
38 JURY SERVICE 
38.1.1 Employees who are required to attend for jury service during their regular working hours are entitled to payment at their 

normal rate of pay for ordinary hours. 
38.1.2 If an employee receives any sitting fees for jury service, the employer will deduct an equal amount from the employee’s 

pay. 
38.1.3 Employees must notify their employer as soon as possible of the dates on which they are required to attend for jury 

service. 
38.1.4 Employees must provide the following things if requested to do so by their employer: 

(1) Proof of their attendance at jury service. 
(2) Proof of the duration of their jury service. 
(3) Proof of the amount of money they received for jury service. 

39 TRAINING LEAVE 
 Employees are entitled to payment for attending training courses, seminars and conferences that are held during the 

employee’s regular working hours.  Employees must obtain prior approval from their employer to attend a training 
course, seminar or conference in order to receive payment. 

40 STUDY LEAVE 
40.1.1 Employees may be granted up to five hours paid study leave per week, plus up to two weeks paid leave per year to study 

for exams and to attend residential school. 
40.1.2 The following conditions apply to study leave: 

(1) The study must be directly relevant to the skills and/or knowledge that the employee requires to progress through 
the classification structure in this award. 

(2) Employees must provide formal proof that they are undertaking this study if their employer requests them to. 
(3) The employer has discretion to approve or refuse an employee’s request for study leave.  An employer is not 

required to approve study leave if it will unreasonably affect its productive operations. 
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41 ENGLISH LANGUAGE STUDY LEAVE 
41.1.1 Employees are entitled to a maximum of 100 hours paid leave per year to undertake English language training.  The 

following conditions apply: 
(1) The employee must be from a non-English speaking background. 
(2) The employee must require the English language training in order to progress through the classification structure 

in this award. 
(3) The English language training must be conducted by an authority that is approved by the employer. 

42 DISPUTE SETTLEMENT TRAINING LEAVE 
42.1.1 A Union delegate/shop steward (or a recognised employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an accredited 
training provider on the following conditions: 
(1) the scope, content and level of the courses are specifically directed at the enhancement of the operation of the 

dispute settlement procedure; 
(2) the employee must, if required by the employer, provide the employer (prior to the granting of any request for 

such leave) with the scope, content, level and duration of the course that the employee is requesting to attend; 
(3) reasonable notice (at least 30 days) is given by the Union delegate/shop steward or workplace representative; 
(4) the granting of leave is subject to the operational requirements of the employer; 

42.1.2 the Union delegate/shop steward or workplace representative taking such leave shall be paid all ordinary time earnings 
which normally become due and payable during the period of leave; 

42.1.3 leave of absence granted pursuant to this clause shall count as service for all purposes of this award; 
42.1.4 employees granted leave under this clause must, upon request from the employer, provide to the employer, satisfactory 

proof of their attendance at the course and the number of days he or she was in attendance; 
42.1.5 the employer is not required to pay the costs of travel, or travel time, to and from the place where the courses are 

conducted, nor for any accommodation and associated costs during such leave; 
42.1.6 in any twelve month period, a maximum of two employees in any one organisation may attend a course. 
43 LIBERTY TO APPLY 
 Liberty to apply is reserved for any employer, who, as a consequence of being bound by this Interim Award, needs to 

reduce and/or postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  
The merit of the application shall be determined in the light of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested.  The impact on employment at the enterprise level of the increase in labour 
costs is a significant factor to be taken into account in assessing the merit of the application. 

SCHEDULE A – CLASSIFICATIONS 
A.1 LEVEL 1 
A.1.1 Characteristics of Level 1 
 Employees at Level 1 will need to undertake induction and training.  This may include information on the industry, 

organisation, conditions of employment, career path opportunities, planning and layout of work, procedures, occupational 
health and safety and equal opportunity. 

A.1.2 Job Requirements for Level 1 
A.1.2.1 Level 1 is the base level of the classification structure.  Employees at Level 1 do not require any previous work 

experience. 
A.1.2.2 Employees at Level 1 will be required to work towards completing structured, accredited on-the-job and / or off-the-job 

training, including safety training.  Alternatively, they may be required to already possess appropriate and relevant 
experience in some or all of the following areas, which are indicative of the skills required at Level 1: 
(1) Basic oral and written literacy and numeracy skills. 
(2) Developing basic interpersonal skills. 
(3) Plant operation skills. 
(4) Use of hand tools and minor plant. 
(5) Operator skill or experience in the low to medium range. 
(6) Operation of single-function equipment. 
(7) Operator machine maintenance and set up which is of low to medium complexity. 
(8) Basic dimensional control on works other than those that are pre-set by plant. 

A.1.2.3 Examples of work that falls within Level 1 are: 
(1) Loader (yard) (borrow pit), chipper, roller (base course), cherrypicker (unconfined working space), tractors and 

mounted equipment. 
(2) Drivers of vehicles up to two axles. 
(3) Using measuring instruments and tools. 
(4) Basic horticultural and nursery work including gardening, tree pruning, potting, planting and other duties. 
(5) Store work, including inventory and store control. 
(6) Licensed operation of appropriate materials and handling equipment. 
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(7) Basic keyboard skills and computer operation. 
(8) Preparing concrete, bitumen and pipe laying to line and grade from plans, drawings and instructions, including 

form work, levelling, screed, rendering and finishing. 
A.1.2.4 Employees at Level 1 will have a sound knowledge of the organisation’s safety policy requirements as they relate to the 

job being undertaken. 
A.1.2.5 Employees at Level 1 may also: 

(1) undertake routine activities of a clerical or support nature. 
(2) undertake basic operation of keyboard equipment including data input and word processing at a basic level. 
(3) provide routine information including general reception and telephonist duties. 
(4) undertake routine office duties which involve filing, recording, checking and batching of accounts, invoices, 

orders, store requisitions and maintenance of an existing records system. 
A.1.3 Responsibilities of Level 1 
A.1.3.1 Employees at Level 1: 

(1) Will contribute to the operational objectives of their work area. 
(2) will work under supervision, either individually or in a team environment, on a range of projects. 
(3) are responsible for the quality and completion of their own work, subject to direction. 
(4) are responsible for materials, tools, equipment, vehicles, and plant in their use. 
(5) are responsible for quality control and quality assurance procedures, including recognising quality deviations / 

faults. 
A.1.4 Organisational Relationships for Level 1 
A.1.4.1 Employees at Level 1 work under direct supervision.  Their work outcomes are closely monitored. 
A.1.4.2 Problems at this level are generally of a routine nature.  An employee’s freedom to act is limited by work practices 

relevant to the area and by specific instructions. 
A.1.4.3 Problems are of limited difficulty and assistance is readily available. 
A.1.4.4 Employees at Level 1 are required to make technical and operational decisions relating to their own safety and to the 

work and safety of other employees, clients and the public. 
A.1.4.5 There is no scope for interpretation at Level 1. 
A.2 LEVEL 2 
A.2.1 Characteristics of Level 2 
A.2.1.1 Employees at Level 2 work under close direction and undertake routine activities that require the practical application of 

basic skills and techniques. 
A.2.1.2 Employees at Level 2 perform clearly defined activities with outcomes that are readily attainable and clearly defined.  The 

duties of employees at Level 2 will be closely monitored, with instruction and assistance being readily available. 
A.2.1.3 Freedom to act is limited by standards and procedures.  However, with experience, employees at this level may have 

sufficient freedom to exercise judgement in the planning of their own work within those confines. 
A.2.1.4 Level 2 positions will initially require extensive on the job training, including familiarisation with the goals and 

objectives of the work section. 
A.2.1.5 Level 2 employees will be responsible for the timeliness of their work.  They will be required to use basic numeracy, 

written and verbal communication skills. 
A.2.1.6 Supervision of other staff is not a feature at Level 2. 
A.2.2 Job Requirements for Level 2 
A.2.2.1 Formal qualifications may not be required at Level 2. 
A.2.2.2 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 2: 
(1) A developing knowledge of the section / department’s function, operation and the technical requirements of the 

job to be undertaken. 
(2) An adequate knowledge of work practices and policies in the relevant work area. 
(3) A basic knowledge of procedures and equipment that are relevant to the work area. 
(4) Basic numeracy, written and verbal communication skills that are relevant to the work area. 

A.2.2.3 No formal qualifications required. 
OR 

A.2.2.4 An appropriate trade certificate, which is relevant to the work area. 
OR 

A.2.2.5 Appropriate and relevant equivalent experience together with a developed, sound knowledge of the technical 
requirements of the job to be undertaken.  This may include some or all of the following: 
(1) horticulture and nursery techniques, including turf preparation and management. 
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(2) reticulation systems. 
(3) basic materials, equipment and cost estimating and recording. 
(4) basic to medium operator skill, operator machine maintenance and set-up complexity. 

A.2.2.6 Employers are expected to offer continued on-the-job training to employees at this level. 
A.2.2.7 It is desirable that employees at Level 2 undertake study for an appropriate certificate or that they undertake either 

internal or external training such as leadership skills training. 
A.2.3 Responsibilities of Level 2 
A.2.3.1 Employees at Level 2 will contribute to the operational objectives of their work area.  A position at this level may include 

some of the following inputs or those of a similar value: 
(1) Undertaking routine activities of a support nature. 
(2) Undertaking straightforward operation of equipment, which is relevant to the organisation or section. 
(3) Exercising trade skills using various materials and / or specialised techniques. 
(4) Providing routine information to other sections and to the public. 
(5) Applying established practices and procedures, including those of a technical nature. 
(6) Performing elementary tasks within a community service program which require knowledge of established work 

practices and procedures that are relevant to the work area. 
(7) Preparing cash payment summaries, banking reports and bank statements. 
(8) Operating a computer and / or programs and peripheral equipment and initiating corrective action. 
(9) Operating a word processor and / or other business software where the employee is conversant with and proficient 

in the use of those systems. 
(10) Operating a desktop publisher. 
(11) Posting journals to ledger, etc. 
(12) Providing secretarial support which requires sound judgement, initiative, confidentiality and sensitivity. 
(13) Applying purchasing and inventory control methods. 
(14) Providing more than routine information. 
(15) Receiving and accounting for monies and providing assistance to clients. 
(16) Calculating and maintaining wage and salary records. 
(17) Assisting with administrative functions. 

A.2.4 Organisational Relationships for Level 2 
A.2.4.1 Employees at Level 2 work under direct supervision. 
A.2.4.2 The extent of the authority for a Level 2 employee includes 

(1) Work outcomes are regularly monitored. 
(2) Freedom to act is limited by standards and procedures. 
(3) Solutions to problems can be found in established procedures and instructions.  Assistance is readily available. 

A.3 LEVEL 3 
A.3.1 Characteristics of Level 3 
A.3.1.1 Employees at Level 3 work under regular direction within clearly defined guidelines.  They undertake a range of activities 

that require the application of acquired skills and knowledge. 
A.3.1.2 Employees at Level 3 perform functions that are defined by established routines, methods, standards and procedures, with 

limited scope to exercise initiative in applying work practices and procedures.  Assistance will be readily available.  
Employees may be responsible for a minor function and / or may contribute specific knowledge and / or specific skills to 
the work of the organisation.  In addition, employees may be required to assist senior officers with specific projects. 

A.3.1.3 Employees at Level 3 will be expected to have an understanding of work procedures that are relevant to their work area.  
They may provide assistance about established procedures to lower-classified employees.  In addition, employees at this 
level may be required to assist in establishing procedures to meet the objectives of a minor function. 

A.3.1.4 Employees at Level 3 will be responsible for managing time and for planning and organising their own work.  They may 
be required to oversee and / or guide the work of a limited number of lower-classified employees. 

A.3.1.5 Employees at Level 3 could be required to resolve minor work procedural issues in the relevant work area, within 
established constraints. 

A.3.1.6 Graduates who have a relevant three-year degree and who are required to undertake work related to that qualification will 
be appointed to Level 3, third year. 

A.3.2 Job Requirements for Level 3 
A.3.2.1 Formal qualifications may not be required at Level 3. 
A.3.2.2 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 3: 
(1) Developing skills in oral, written and interpersonal communication with clients and other members of the public. 
(2) Knowledge of established work practices and procedures that are relevant to the work area. 
(3) Knowledge of the policies, regulations and statutory requirements relating to the work area. 
(4) An understanding of clear but complex rules. 
(5) Application of techniques that are relevant to the work area. 
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A.3.2.3 No formal qualifications required. 
OR 

A.3.2.4 An appropriate post-trade certificate that is relevant to the work area. 
OR 

A.3.2.5 Level 3 is the entry point for employees who have a three-year degree, an Associate Diploma or an appropriate certificate 
without experience. 

OR 
A.3.2.6 An equivalent level of expertise and experience to undertake the range of activities required, which has been attained 

through previous appointments or service. 
OR 

A.3.2.7 Appropriate on-the-job training and relevant experience. 
A.3.3 Responsibilities of Level 3 
A.3.3.1 Employees at Level 3 contribute to the operational objectives of their work area.  A position at Level 3 may include some 

of the following inputs or those of a similar value: 
(1) Undertaking a range of activities that require the application of established work procedures.  Employees may 

exercise limited initiative and / or judgement within clearly established procedures and / or guidelines. 
(2) Achieving outcomes that are clearly defined. 
(3) Operating general workplace equipment and initiating corrective action at an elementary level. 
(4) Operating and being conversant with relevant workplace equipment.  Employees at this level will utilise the 

functions of those systems and will be proficient in their use. 
(5) Providing support that requires the exercise of sound judgement, initiative, confidentiality and sensitivity in the 

performance of work. 
(6) Performing tasks of a sensitive nature including the provision of more than routine information, receiving and 

accounting for monies and providing assistance to clients. 
(7) Providing para-professional support to qualified officers. 
(8) Overseeing the work of unqualified staff and / or taking charge of a minor function within the organisation. 
(9) Undertaking routine inspection duties which involve the enforcement of general by-laws or regulations. 
(10) Assisting senior officers with special projects. 
(11) Exercising operational responsibility for a single-purpose complex. 
(12) Performing tasks which require knowledge of established work practices and procedures that are relevant to the 

work area. 
A.3.3.2 Where the employee’s prime responsibility is to supervise outside employees, positions at Level 3 may include some of 

the following inputs or those of a similar value: 
(1) Planning and coordinating the activities of employees within a single works function of the organisation. 
(2) Supervising the day-to-day operation of a minor works project. 
(3) Being responsible for a minor works project or programme. 

A.3.3.3 Where the employee’s prime responsibility lies in a technical field, positions at Level 3 may include some of the 
following inputs or those of a similar value: 
(1) Applying established practices and procedures in conducting a range of technical activities, including in the fields 

of construction, engineering, surveying and horticulture. 
(2) Being responsible for a minor project. 

A.3.4 Organisational Relationships for Level 3 
A.3.4.1 Where relevant, employees at Level 3 will supervise minor works programmes or projects. 
A.3.4.2 Employees at Level 3 work under regular supervision. 
A.3.4.3 Employees at Level 3 will oversee and guide a limited number of lower-classified employees. 
A.3.4.4 The extent of the authority for a Level 3 employee includes 

(1) Work outcomes are monitored. 
(2) Employees have freedom to act within established guidelines. 
(3) Solutions to problems may require the exercise of limited judgement.  Guidance will be found in procedures, 

precedents and guidelines.  Assistance will be available when problems occur. 
A.4 LEVEL 4 
A.4.1 Characteristics of Level 4 
A.4.1.1 Employees at Level 4 work under general direction.  They will apply procedures, methods and guidelines that are well 

established. 
A.4.1.2 Graduates initially appointed to this level will be under the direct supervision of a senior employee. 
A.4.1.3 Employees at Level 4 will solve problems of limited difficulty using knowledge, judgement and work organisational 

skills that they have acquired through qualifications and / or previous work experience.  Assistance is available from 
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senior officers.  Employees may receive instruction on the broader aspects of the work.  Employees at Level 4 may also 
provide assistance to lower-classified employees. 

A.4.1.4 Level 4 positions allow employees scope for exercising initiative in the application of established work procedures. 
A.4.1.5 Level 4 employees may be required to supervise.  Employees with supervisory responsibilities may undertake some 

complex operational work.  They may also undertake planning and coordination of activities within the work area. 
A.4.1.6 Level 4 employees will be responsible for managing and planning their own work and that of subordinate staff.  They 

may be required to deal with formal disciplinary issues within the work area. 
A.4.1.7 Supervisors should have a basic knowledge of human resource management principles and they should be able to assist 

subordinate staff with on-the-job training. 
A.4.1.8 Graduates who have a relevant four-year degree and who are required to undertake work related to that qualification will 

be appointed to Level 4. 
A.4.1.9 It is desirable that employees who have a three-year degree will progress to Level 4 after completing 12 months service at 

the top of Level 3, after obtaining relevant experience and a satisfactory degree of competence. 
A.4.1.10 Employees with certificate qualifications that are relevant to the work area may be promoted to Level 4 once they have 

obtained relevant satisfactory service and are required to undertake work related to the responsibilities under Level 4. 
A.4.2 Job Requirements for Level 4 
A.4.2.1 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 4: 
(1) A thorough knowledge of the work activities performed within the work area. 
(2) A sound knowledge of procedural / operational methods for the work area. 
(3) A working knowledge of statutory requirements that are relevant to the work area. 
(4) The ability to apply computing concepts. 

A.4.2.2 Employees may be required to utilise professional, specialised or technical knowledge. 
A.4.2.3 Level 4 is the entry level for employees who have a four-year degree in the relevant discipline. 

OR 
A.4.2.4 Level 4 is the entry level for employees who have a three-year degree plus a Graduate Diploma in the relevant discipline. 

OR 
A.4.2.5 Level 4 is the appropriate level for employees who have an Associate Diploma in the relevant discipline plus relevant 

experience. 
OR 

A.4.2.6 Level 4 is the appropriate level for employees who have a three-year degree in the relevant discipline plus one year of 
relevant professional experience. 

OR 
A.4.2.7 Level 4 is the appropriate level for employees who have an appropriate certificate with relevant experience. 

OR 
A.4.2.8 Level 4 is the appropriate level for employees who, through previous appointments, service and / or study, have attained 

an equivalent level of expertise and experience to undertake the range of activities required. 
A.4.3 Responsibilities of Level 4 
A.4.3.1 Employees at Level 4 contribute to the operational objectives of the work area.  A position at this level may include some 

of the following inputs or those of a similar value: 
(1) Undertaking responsibility for various activities in a specialised area and / or components of the works 

programme. 
(2) Exercising responsibility for a function within the work area. 
(3) Assisting in a range of functions and / or contributing to the interpretation of matters for which there are no 

clearly established practices and procedures.  This type of activity would not be the sole responsibility of a Level 
4 employee. 

(4) Supervising the work of other para-professional staff. 
(5) Regularly undertaking general inspections to enforce compliance with various Acts, regulations, by-laws and 

policies. 
(6) Advising landholders, local authorities and government employees on eradication / control techniques and 

measures and informing them of their obligations under relevant legislation. 
(7) Providing advice on requirements for compliance with relevant Acts, codes, regulations, standards, by-laws and 

organisational policies. 
(8) Undertaking inspections. 
(9) Undertaking minor development assessment duties. 
(10) Exercising operational responsibility for a multi-purpose complex. 
(11) Coordinating elementary community service programmes or a single programme at a more complex level. 
(12) Planning and coordinating elementary community-based projects or programmes. 
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(13) Performing moderately complex functions including social planning, demographic analysis, survey design and 
analysis. 

(14) Providing support which requires a high degree of judgement, initiative, confidentiality and sensitivity in the 
performance of work. 

(15) Proficiently operating equipment to enable modification, correction and / or identification of operational 
problems. 

A.4.3.2 Where the employee’s prime responsibility lies in a professional field, employees at Level 4 will do at least some of the 
following: 
(1) Undertaking some minor phase of a broad or more complex assignment. 
(2) Providing assistance to senior officers. 
(3) Performing duties of a specialised nature. 

A.4.3.3 Where the employee’s prime responsibility is to supervise the work of outside employees, that supervision may extend to 
several elements of the work, including: 
(1) planning and coordinating minor works. 
(2) exercising responsibility for a number of minor works and determining objectives for the functions under their 

control. 
A.4.3.4 Where the employee’s prime responsibility lies in a technical field, employees at Level 4 will: 

(1) perform moderately complex functions in various fields including construction, engineering surveying and 
horticulture. 

(2) assist and review work done by subordinate employees. 
A.4.4 Organisational Relationships for Level 4 
A.4.4.1 Graduates will work under direct supervision. 
A.4.4.2 Other employees will work under general supervision. 
A.4.4.3 Level 4 employees may supervise other employees. 
A.4.4.5 Level 4 employees operate as a member of a professional team. 
A.4.4.6 The extent of the authority for a Level 4 employee includes: 

(1) Employees may set outcomes or objectives for specific projects. 
(2) Graduates will receive instructions on the broader aspects of their work. 
(3) Employees have freedom to act within defined, established practices. 
(4) Problems can usually be solved by reference to procedures, documented methods and instructions.  Assistance is 

available when problems occur. 
A.5 LEVEL 5 
A.5.1 Characteristics of Level 5 
A.5.1.1 Employees at Level 5 work under general direction in functions that require the application of skills and knowledge that 

are appropriate to the work.  Guidelines and work procedures are generally established. 
A.5.1.2 Employees at Level 5 will be required to apply knowledge and skills that have been gained through qualifications and / or 

previous experience in the discipline.  Employees will be expected to contribute knowledge towards establishing 
procedures in the appropriate work-related field.  Employees at this level may also be required to supervise various 
functions within a work area or activities of a complex nature. 

A.5.1.3 Level 5 positions may involve a range of work functions which could contain a substantial component of supervision or 
require employees to provide specialist expertise or advice in their relevant discipline. 

A.5.1.4 Work at Level 5 requires a sound knowledge of programme, activity, operational policy or service aspects of the work 
performed within a function or a number of work areas. 

A.5.1.5 Level 5 employees require skills in managing time, setting priorities, planning and organising their own work and that of 
subordinate staff (where supervision is part of the employee’s position).  Employees will be required to achieve specific 
objectives in line with the organisation’s goals. 

A.5.1.6 Employees at Level 5 will be expected to set outcomes and to further develop work methods where general work 
procedures are not defined. 

A.5.2 Job Requirements for Level 5 
A.5.2.1 Some or all of the following skills, knowledge, experience, qualifications and training are needed to perform work at 

Level 5: 
(1) Knowledge of statutory requirements that are relevant to the work area. 
(2) Knowledge of section procedures, policies and activities. 
(3) A sound knowledge of the discipline gained through previous experience, training or education. 
(4) Knowledge of the role of departments, sections and work areas within the organisation and / or service functions. 
(5) Specialists will require an understanding of the underlying principles in the relevant disciplines. 

A.5.2.2 A relevant four-year degree with two years of relevant experience, or a three-year degree with three years of relevant 
experience. 
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OR 
A.5.2.3 An Associate Diploma with relevant experience. 

OR 
A.5.2.4 Lesser formal qualifications with substantial years of relevant experience. 

OR 
A.5.2.5 An equivalent level of expertise and experience to undertake the range of activities required, which has been attained 

through previous appointments, service and / or study. 
A.5.3 Responsibilities of Level 5 
A.5.3.1 Employees at Level 5 contribute to the operational objectives of their work area.  A position at this level may include 

some of the following inputs or those of a similar value: 
(1) Undertaking activities that may require the exercise of judgement and / or the contribution of critical knowledge 

and skills where procedures are not clearly defined. 
(2) Exercising responsibility for various functions within the work area. 
(3) Identifying specific or desired performance outcomes. 
(4) Contributing to the interpretation and administration of matters for which there are no clearly established 

procedures. 
(5) Providing support of a complex nature to senior officers. 
(6) Ensuring that plans, permits and applications comply with appropriate legislation. 
(7) Managing a multi-purpose complex. 
(8) Undertaking a wide range of activities associated with programme, activity or service delivery. 

A.5.3.2 Where the employee’s prime responsibility lies in a professional field, employees at Level 5 would undertake at least 
some of the following: 
(1) Liaising with other professionals at a technical level. 
(2) Discussing techniques, procedures and / or results with clients on straightforward matters. 
(3) Leading a team within a discipline-related project and / or a works programme. 
(4) Providing a reference, research, and / or technical information service including the facility to understand and 

develop technologically-based systems. 
(5) Carrying out a variety of activities that require initiative and judgement in the selection and application of 

established principles, techniques and methods. 
(6) Performing a range of planning functions and exercising knowledge of statutory and legal requirements. 
(7) Assisting senior officers with planning and coordinating a community programme of a complex nature. 
(8) Undertaking duties in the relevant disciplines and utilising knowledge of procedures and statutory requirements 

that are relevant to the work area. 
A.5.3.3 Where the employee’s prime responsibility is to supervise the work of outside employees, employees at Level 5 will: 

(1) exercise responsibility for work groups, including the completion of work assignments, standards of work quality 
and / or compliance with regulations, codes and specifications; 

(2) assist senior officers with the establishment of work programmes of a complex nature; 
(3) be responsible for part of the works programme budget. 

A.5.3.4 Where the employee’s prime responsibility lies in a technical field, employees at Level 5 will: 
(1) undertake projects which impact on the section, department and / or organisation's programmes; 
(2) carry out a variety of activities in the field of technical operation which require initiative and judgement in the 

selection and application of established principles, techniques and methods. 
A.5.4 Organisational Relationships for Level 5 
A.5.4.1 Employees work under general direction. 
A.5.4.2 Employees supervise subordinate staff / contractors, or work in a specialised field. 
A.5.4.3  The extent of the authority for a Level 5 employee includes: 

(1) Employees are required to set outcomes within defined constraints. 
(2) Employees provide specialist technical professional advice. 
(3) Freedom to act is governed by clear objectives and / or budget constraints. 
(4) Solutions to problems are generally found in precedents, guidelines or instructions. 
(5) Assistance is usually available. 

A.6 LEVEL 6 
A.6.1.1 Employees at Level 6 work under limited direction.  They usually manage the operations of an organisational element or 

undertake a management function or provide administrative, technical or professional support to a particular program or 
activity, across a range of administrative or operational tasks to achieve a result in line with the goals of the organisation. 

A.6.1.2 Employees at Level 6 would be expected to set and achieve priorities, monitor workflow and / or manage staffing 
resources to meet objectives. 

A.6.1.3 Employees at Level 6 may undertake a management function involving the administration of a program or activity within 
the organisation.  This includes the provision of advice (including technical or professional advice) or undertaking tasks 
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relating to management or administration of a program or activity, service delivery, including project work, policy, 
technical or professional advising, preparation or coordination of research papers, submissions on policy, technical or 
professional or program issues or administrative matters.  Liaison with other elements of the organisation, government 
agencies, State and local authorities and other community organisations may be a feature of work at Level 6. 

A.6.1.4 Employees at Level 6 may represent the organisation at meetings, conferences and seminars. 
A.6.1.5 Supervision may involve the exercise of technical or professional skill or judgement or may be for administrative 

purposes only. 
A.7 LEVEL 7 MANAGEMENT BAND A 
A.7.1.1 Employees at Level 7 Management Band A work under broad direction.  They will: 

(1) exercise managerial responsibility for the activities of a department, section or work area and / or operate as a 
specialist on work of a complex and / or conceptual nature. 

(2) be accountable for reviewing department / section performance, developing and implementing procedural 
changes, and recommending major policy modifications or initiatives within the parameters of any relevant 
statutes, regulations, professional or industry standards and departmental budgets. 

(3) develop departmental aims and objectives and implement appropriate strategies to achieve them within allocated 
resources.  This will require the ability to prioritise and allocate resources in an environment of competitive, 
conflicting and political pressures.  Employees at Level 7 may be responsible for the completion of work projects 
that commit the organisation to long-term plans. 

(4) require communication skills to prepare and / or present complex reports, professional advice or authoritative 
opinion, funding submissions and correspondence to senior management, the relevant committee of management, 
community members and groups as well as to external authorities and instrumentalities. 

A.7.1.2 Employees at Level 7 may be required to lead, motivate and develop a number of professional officers and support staff 
requiring considerable experience and a sound knowledge of employment relations issues, principles and practices. 

A.7.2 Job Requirements for Level 7 
A.7.2.1 Employees at Level 7 may require an appropriate Degree combined with further professional development qualifications 

in a specialist field or in management, and / or extensive experience, expertise and competence at a level sufficient to 
perform the required duties. 

A.7.2.2 An integral part of progression within Level 7 will be the acquisition and use of skills.  These skills will be gained from 
training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position. 

A.7.2.3 Relevant and specific skills or knowledge that are related to specific tasks or positions. 
A.7.2.4 Performance management and development, recruitment / selection / interviewing, staff counselling skills, presentation 

skills, human resource management, time management, budget development and control, policy development and 
implementation, risk management and project planning. 
(1) Ongoing professional development. 

A.8 LEVEL 8 MANAGEMENT BAND B 
A.8.1.1 Employees at Level 8 Management Band B will be required to exercise managerial responsibility over diverse and / or 

highly specialised functions that have a significant strategic effect over the distribution of the organisation’s total 
resources. 

A.8.1.2 Employees at Level 8 will be required to meet the classification requirements of Level 7.  In addition, they must be able 
to demonstrate that: 
(1) additional knowledge and experience is required to undertake the duties of their position; and that 
(2) the nature and complexity of the decision making and reasoning required for the position is higher than for Level 

7; 
(3) the magnitude of the communication and influence exercised are higher than for Level 7; and 
(4) the extent to which they are responsible and accountable for the functions that they undertake are higher than for 

Level 7. 
A.8.2 Job Requirements for Level 8 
A.8.2.1 Employees at Level 8 may require an appropriate Degree combined with further professional development qualifications 

in a specialist field or in management, and / or extensive experience, expertise and competence at a level sufficient to 
perform the required duties. 

A.8.2.2 An integral part of progression within Level 8 is the acquisition and use of skills.  These skills will be gained from 
training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position. 

A.8.2.3 Relevant and specific skills or knowledge related to specific tasks or positions. 
A.8.2.4 Performance management and development, recruitment / selection / interviewing, staff counselling skills, presentation 

skills, human resource management, time management, budget development and control, policy development and 
implementation, risk management and project planning. 

A.8.2.5 Ongoing professional development. 
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A.9 LEVEL 9 EXECUTIVE BAND A 
A.9.1.1 Appointment to Level 9 Executive Band A is at the discretion of the employer. 
A.9.1.2 Employees at Level 9 must meet the classification requirements of Level 8.  In deciding whether employees should be 

classified at Level 9, an employer must consider the following things: 
(1) whether additional knowledge and experience are required to undertake the duties of the position; 
(2) the nature and complexity of the decision making and reasoning required; 
(3) the magnitude of the communication and influence exercised; 
(4) the size of the organisation as measured by revenue, number of employees, population, or any other relevant 

factors; and 
(5) the extent to which the employee is responsible and accountable for the functions undertaken. 

A.9.2 Job Requirements for Level 9 
A.9.2.1 Employees at Level 9 may require formal tertiary qualifications that are appropriate to the professional needs of the 

organisation, together with management skill and experience acquired over extensive years in a senior management role. 
A.9.2.2 An integral part of progression within Level 9 is the acquisition and use of skills.  These skills will be gained from 

training course modules and may include the following skill categories if they are appropriate to the duties and 
responsibilities of the employee’s position: 

A.9.2.3 Relevant and specific skills or knowledge related to specific tasks or positions. 
A.9.2.4 Corporate planning and management, advanced financial planning and budget development, advanced negotiation and 

advocacy skills, human resource management, presentation / media liaison skills, project planning, economic 
development, and performance management and development. 

A.9.2.5 Ongoing professional development. 
A.10 LEVEL 10 EXECUTIVE BAND B 
 Appointment to Level 10 Executive Band B is at the discretion of the employer. 
SCHEDULE B – ANNUAL SALARIES 

Year of Service  Rate Per Year ($) 
 
 
     Level 1 
 

  

First year  30,159 
Second year  30,159 
Third year  30,159 
Fourth year  30,159 
Fifth year  30,913 
Level 2  (100% Base Rate)   
First year  35,705 
Second year  35,705 
Third year  35,705 
Level 3   
First year  38,866 
Second year  38,866 
Third year 

 38,866 
Fourth year  38,866 
Level 4   
First year  42,676 
Second year  42,676 
Third year  42,676 
Level 5   
First year  45,837 
Second year  45,837 
Third year  45,837 
Fourth year  46,398 
Level 6   
First year  50,086 
Second year  50,086 
Third year  50,086 
Fourth year  50,086 
Level 7 
Management Band A   
First year  54,439 
Second year  54,439 
Third year  54,439 
Fourth year  54,439 
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Level 8 
Management Band B   
First year  58,465 
Second year  58,465 
Third year  58,465 
Fourth year  58,465 
Level 9 
Executive Band A   
First year  63,144 
Second year  63,144 
Third year  63,144 
Fourth year  63,144 
Level 10 
Executive Band B   
First year  69,892 
Second year  71,789 
Third year  77,286 

SCHEDULE C – DISTRICT ALLOWANCE BOUNDARIES 
The boundaries of the districts referred to in paragraph 21.1.3 of this award are described below.  They are also delineated on the 
plan in Schedule D of the Western Australian Industrial Gazette (WAIG) Volume 73, Part 1, Sub-part 2, page 333. 
District 1 means the area within a line commencing on the coast; then east along latitude 28 degrees to a point north of Tallering 
Peak; then due south to Tallering Peak; then southeast to Mount Gibson and Burracoppin; then to a point southeast at the junction 
of latitude 32 degrees and longitude 119 degrees; then south along latitude 119 degrees to the coast. 
District 2 means the area within a line commencing on the south coast at longitude 119 degrees; then east along the coast to 
longitude 123 degrees; then north along longitude 123 degrees to a point on latitude 30 degrees; then west along latitude 30 degrees 
to the boundary of District 1. 
District 3 means the area within a line commencing on the coast at latitude 26 degrees; then along latitude 26 degrees to longitude 
123 degrees; then south along longitude 123 degrees to the boundary of District 2. 
District 4 means the area within a line commencing on the coast at latitude 24 degrees; then east to the South Australian border; 
then south to the coast; then along the coast to longitude 123 degrees; then north to the intersection of latitude 26 degrees; then west 
along latitude 26 degrees to the coast. 
District 5 means the area of Western Australia situated between latitude 24 degrees and a line running east from Carnot Bay to the 
Northern Territory border. 
District 6 means the area of Western Australia north of a line running east from Carnot Bay to the Northern Territory border. 
SCHEDULE D – NGAANYATJARRA COMMUNITIES 
D.1 COMMUNITIES COVERED BY THIS SCHEDULE 
D.1.1 The conditions of employment in this schedule apply to the following respondent employers who are Ngaanyatjarra 

Communities, and they apply to employees who work for those employers: 
 Irrunytju Community Inc 
 Kiwirrkurra Community Association 
 Mantumaru Community Inc 
 Milyirrtjarra Aboriginal Corporation 
 Ngaanyatjarra Council Aboriginal Corporation 
 Ngaanyatjarra Health Service 
 Papulankutja Community Inc 
 Tjirrkarli Community Association 
 Tjukurla Community Association 
 Warburton Community Inc 
 Warmarn Community Inc 
 Warakurna Community Inc 
 Paupiyala Tjarutja Aboriginal Corporation 
 Punma Aboriginal Corporation 
 Upurl Upurlila Ngurratja Inc 
 Western Desert Puntukurnuparna Aboriginal Corporation 
D.2 RELATIONSHIP TO MAIN AWARD 
D.2.1.1 The whole of this award applies to the parties listed in clause D.1 of this schedule. 
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D.2.1.2 This schedule should be read in conjunction with the main award.  Where there is any inconsistency, the conditions in this 
schedule apply. 

D.3 ANNUAL SALARIES 
D.3.1.1 Full-time and part-time employees will be paid an annual salary.  They are not entitled to payment of any overtime or to 

time off in lieu of overtime (TOIL). 
D.3.1.2 For full-time employees the minimum annual salary is the appropriate amount for the employee’s classification level, as 

set out in clause 15 of this award.  Part-time employees are entitled to a proportionate amount according to the number of 
hours that the employee works each week. 

D.4 ADDITIONAL LEAVE 
D.4.1.1 In recognition of the fact that employees are not entitled to overtime payment or time off in lieu of overtime (TOIL), full-

time and part-time employees are entitled to additional leave.  The amount of additional leave is: 
(1) Five working days paid leave after completing the first three months of continuous service in each year of 

continuous service. 
(2) An additional five working days paid leave after completing the first six months of continuous service in each 

year of continuous service. 
(3) An additional five days paid leave after completing the first nine months of continuous service in each year of 

continuous service. 
D.4.1.2 The following conditions apply to additional leave: 

(1) Employees must take additional leave at a time that is mutually agreed with their employer.  This must be within 
one calendar month of accruing the leave. 

(2) If an employee does not take additional leave within one calendar month of accruing the leave, the employee loses 
the entitlement.  An exception is that if an employee is unable to take additional leave within that time because of 
the operational requirements of the workplace, the employer and the employee may agree for the employee to take 
the leave at a different time.  Any such agreement must be in writing. 

D.5 DISPUTES 
Any disputes about the application of this schedule should be dealt with in accordance with the dispute settling procedure 
in clause 9 of this award. 

SCHEDULE E – WESTERN AUSTRALIAN STATE AWARDS 
(See clause 3 of this award) 
E.1 Aged and Disabled Persons Hostels Award 1987 

Qualified Cook 
Cook Working Alone 
Other Cook 
Supervisor 
Assistant Supervisor 
Domestic Workers 
Driver 

E.2 Aboriginal Medical Services Employees’ Award No. A26 of 1987 
Field Officer 
Environmental Health Worker 
Conditionally Registered Health Worker 
A Fully Certificated Health Worker 
A Fully Certificated Health Worker – Medication Certificate Grade 1 
A Fully Certificated Health Worker – Medication Certificate Grade 2 
Regional Health Coordinator 
Enrolled Nurse 
Enrolled Nurse – Special Class 
Junior Employees 
Gardener 
Domestic 
Cook 
Driver of Motor Vehicle (under 1.2 tonnes) 
Driver of Motor Vehicle (exceeding 1.2 tonnes capacity but not exceeding 3 tonnes capacity) 
Bus Driver (under 25 passengers) 
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Storeperson (Grade 1) 
Leading Hands 

E.3 Nurses’ (Aboriginal Medical Services) Award No. A23 of 1987 
Nurse Grade 1 
Nurse Grade 2 

E.4 Child Care (Subsidised Centres) Award No. A26 of 1985 
Administrators / Directors 
Pre-school Teachers 
Child Care Workers 
Child Care Aide 
Cook / Gardener 
Domestic Employee 

E.5 Children’s Services (Private) Award – Award No. A10 of 1990 
Child Care Support Employee – Grade One – Cleaner 
Child Care Support Employee – Grade One – Kitchen Hand 
Child Care Support Employee – Grade Two 
Child Care Giver 
Qualified Child Care Giver 
Assistant Director 
Pre-school Teachers 
Director 
Director Grade One 

E.6 Teachers’ Aides (Independent Schools) Award 1988 
Teachers’ Aide 
Teachers’ Aide (in Aboriginal Schools) 
Teachers’ Aide (in Special Schools) 
Child Care Workers 

E.7 School Employees (Independent Day and Boarding Schools) Award 1980 
Cleaner 
Domestic employees including Kitchen Attendant, House Attendant, Dining Attendant,  Laundry Attendant and Sewing 
Attendant 
Gardener / Groundsperson Grade 1 
First Cook (Grade 1), or Cook Working Alone 
Gardener / Groundsperson, Grade 2 
Sewing Supervisor 
Senior Gardener / Groundsperson, Grade 1 
First Cook Grade 2 
Senior Gardener / Groundsperson, Grade 2 
Tradesperson Cook 
Head Groundsperson 

Further, this award will not apply to employees eligible to be members of the LHMU, provided this exception shall not apply to 
persons primarily engaged in social and community services work (as defined in clause 7). 
SCHEDULE F – EMPLOYER PARTIES BOUND BY THIS AWARD 
The parties who are bound by this award are listed below: 
PERTH REGION 
Aboriginal Alcohol and Drug Service (AADS)(Inc) 

 

Derbarl Yerrigan Health Service  
Swan Valley Nyungah Community Aboriginal Corporation  
ALBANY REGION  
Southern Aboriginal Corporation  
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PORT HEDLAND REGION  
Bloodwood Tree Association  
Onslow Women’s Group Corporation  
BROOME REGION 
Kullari Regional Council 

 

GERALDTON / CARNARVON REGION 
Yamatji Regional Council 

 

KALGOORLIE REGION  
Bay of Isles Aboriginal Community Inc.  
Goldfields Land Council Aboriginal Corporation  
WESTERN DESERT REGION  
Ngaanyatjarra Council (Aboriginal Corporation)  
Warburton Community Incorporated  
KUNUNURRA REGION  
Kalumburu Aboriginal Association  
DERBY REGION 
Winun Ngari Aboriginal Corporation 
 

 

 
 

2011 WAIRC 00229 
CRISIS ASSISTANCE AND SUPPORTED HOUSING (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ABORIGINAL ALCOHOL AND DRUG SERVICES (AADS) INC AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 2 OF 2011 
CITATION NO. 2011 WAIRC 00229 
 

Result Interim award issued 
Representation 
Applicant Mr D H Schapper (of counsel) 
Respondent Mr S Bibby (as agent) 
 

Order 
HAVING heard Mr D H Schapper (of counsel) on behalf of the applicant and Mr S Bibby (as agent) on behalf of the respondent(s), 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Crisis Assistance and Supported Housing (Western Australia) Interim Award 2011 be made in accordance with 
the following schedule and that such award shall have effect on and from 27 March 2011. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 
1 AWARD TITLE 

This award shall be known as the Crisis Assistance, Supported Housing Industry - Western Australian Interim Award 
2011. 

2 ARRANGEMENT 
This Award is arranged as follows: 

PART 1 – Application and operation of this award 
1 AWARD TITLE 
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2 ARRANGEMENT 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 
4 AREA & SCOPE 
5 POSTING OF AWARD 
5A MINIMUM ADULT AWARD WAGE 
PART 2 – Award Flexibility 
6 ENTERPRISE FLEXIBILITY  
7 WORK ORGANISATION 
PART 3 – Dispute Resolution 
8 PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 
PART 4 – Employment Arrangements 
9 EMPLOYMENBT CATEGORIES 
10 NOTICE OF TERMINATION 
11 REDUNDANCY 
PART 5 – Classifications, wages, allowances and superannuation 
12 CALCULATION OF CONTINUOUS SERVICE 
13 CLASSIFICATIONS AND SALARY RATES 
14 SUPPORTED WAGE SYSTEM 
15 HIGHER DUTIES 
16 PAYMENT OF SALARIES 
17 ALLOWANCES 
18 SUPERANNUATION 
PART 6 – Hours of work, breaks and overtime 
19 HOURS 
20 BREAKS 
21 OVERTIME 
22 SHIFT WORK 
PART 7 – Leave and public holidays 
23 ANNUAL LEAVE 
24 PERSONAL LEAVE 
25 BEREAVEMENT LEAVE 
26 PARENTAL LEAVE 
27 LONG SERVICE LEAVE 
28 JURY SERVICE 
29 PUBLIC HOLIDAYS 
30 ABORIGINAL AND TORRES STRAIT ISLANDER CEREMONIAL LEAVE 
31 NAMED PARTIES TO THE AWARD 
32 LIBERTY TO APPLY 
3 COMMENCEMENT DATE AND PERIOD OF OPERATION 

The term of this award shall be for a period of 12 months on and from 27 March 2011 
4 AREA AND SCOPE 
4.1 This award shall apply throughout the state of Western Australia to the crisis assistance and supported housing industry 

and to: 
(1) each employer therein; and 
(2) each employee therein who is: 

(a) eligible for membership of the Western Australian Municipal, Administrative, Clerical and Services 
Union of Employees; and 

(b) employed in a classification to which this award applies. 
4.2 This award will not apply to those persons employed: 

(1) by a national system employer, as defined in the Fair Work Act 2009; 
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(2) in the industries or industrial pursuits of cleaners, security officers, caretakers, gardeners, laundry employees/or 
domestic work/domestic employees; nor 

(3) in the provision of supported and/or related support services which are specifically for aged, infirm, physically, 
psychiatrically or developmentally disabled persons or persons suffering from drug or alcohol addiction, or 
children under the aged of twelve years. 

(4) This award does not apply to a person who is in Holy Orders or is a member of a Religious institute unless it is 
so stated in a written contract of employment between the person and the employer. 

5. POSTING OF AWARD 
A copy of this award will be kept in a convenient place for perusal by all employees, and a copy of the award will be shown 
to all new employees on engagement. 

5A MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 or more shall be paid less than the minimum adult award wage unless otherwise provided by this 

clause. 
5.2 The minimum adult award wage for full-time employees aged 21 or more is $587.20 per week payable on and from the 

first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage order adjustments from State Wage Case Decisions. 
5.4 Unless otherwise provided in this clause adults employed as casuals, part-time employees or piece workers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult 
award wage according to the hours worked. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less than any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall – 
(1) Apply to all work in ordinary hours. 
(2) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award.   
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
(1) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
(2) The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave prescribed by this award. 
(3) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(4) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice. 

PART 2 – AWARD FLEXIBILITY 
6. ENTERPRISE FLEXIBILITY 
6.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs the 
following process will apply: 
(1) A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace will be established. 
(2) For the purpose of the consultative process the employees may nominate the Union or another person to represent 

them. 
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(3) Where agreement is reached an application will be made to the Commission. 
7. WORK ORGANISATION 

Employees must undertake duties as directed within the limits of their competence. 
PART 3 – DISPUTE RESOLUTION 
8. PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 
8.1 In the event of a dispute arising in the workplace the procedure to be followed to resolve the matter will be as follows: 

(1) The employee and their supervisor will meet and confer on the matter within three days; and 
(2) If the matter is not resolved at such meeting, the parties will arrange for further discussions, within seven days, 

between the employee and his or her nominated representative, if any, and more senior levels of management. 
8.2 If the matter cannot be resolved it may be referred to the Western Australian Industrial Relations Commission for 

conciliation and, if required, arbitration. 
8.3 While the parties attempt to resolve the matter work will continue as normal unless an employee has a reasonable concern 

about an imminent risk to his or her health and safety. 
PART 4 – EMPLOYMENT ARRANGEMENTS 
9 EMPLOYMENT CATEGORIES 
9.1 Probationary employment 
9.1.1 An employee may be engaged subject to a probationary period. 
9.1.2 Nothing in this award will be construed as making probationary periods mandatory. 
9.2 Categories 

An employee may be engaged on a part-time, casual basis or full-time basis. 
9.3 Full-time employment 

An employee engaged on an average of 38 hours per week will be regarded as full time. 
9.4 Casual employment 
9.4.1 A casual employee means an employee specifically engaged for work on a casual basis. 
9.4.2 An employee specifically engaged on a casual basis will be engaged for a minimum period of two consecutive hours for 

each period of engagement. 
9.4.3 Casual employees will be informed in writing upon engagement that: 

(1) they are hired by the hour; 
(2) subject to 9.4.2, they will be paid for actual time worked; 
(3) they are not entitled to payment for public holidays not worked nor payment for paid leave of any type other than 

Long service leave. 
9.4.4 A casual employee will be paid the hourly rate as defined plus a loading of 20% for ordinary working hours. 
9.5 Caring responsibilities 
9.5.1 Subject to the evidentiary and notice requirements in 24.8 and 24.9, casual employees are entitled to not be available to 

attend work, or to leave work if they need to care for members of their immediate family or household who are sick and 
require care and support, or who require care due to an unexpected emergency, or the birth of a child or upon the death in 
Australia of an immediate family or household member. 

9.5.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be available to 
attend work. In the absence of agreement, the employee is entitled to not be available to attend work for up to 48 hours 
(i.e. two days) per occasion. The casual employee is not entitled to any payment for the period of non-attendance. 

9.5.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements provided for 
in this clause. The rights of an employer to engage or not to engage a casual employee are otherwise not affected. 

9.6 Part-time employment 
9.6.1 A Part-time employee means an employee other than a casual employee who is engaged to work for less than an average 

of 38 ordinary hours per week. 
9.6.2 A part-time employee will work hours and days in accordance with clause 19 - Hours. 
9.6.3 For ordinary working hours, a part-time employee will be paid the hourly rate as defined for the work performed and will 

be entitled to all entitlements under this award on a pro rata basis. 
9.6.4 A part-time employee will be entitled to overtime or penalty payments at the prescribed rates in respect of work 

performed outside of the span of ordinary hours or in excess of their normal daily or weekly hours of work. Provided that 
the normal working hours of work of a part-time employee may be changed by genuine mutual agreement between the 
employee and the employer. 
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9.7 Limited or fixed term employment 
9.7.1 Nothing in this award will prevent an employer from engaging a full-time or part-time employee for a fixed or limited 

period of employment as agreed between the parties. 
10. NOTICE OF TERMINATION 
10.1 Notice of termination by employer 
10.1.1 In order to terminate the employment of an employee the employer must give to the relevant employee the following 

notice: 
Period of continuous service Period of notice 
1 YEAR OR LESS 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

10.1.2 In addition to the notice specified in 10.1.1, employees over 45 years of age at the time of the giving of the notice with not 
less than two years continuous service, are entitled to an additional week's notice. 

10.1.3 Payment in lieu of the prescribed notice specified in 10.1.1 and 10.1.2 must be made if the appropriate notice period is not 
required to be worked. Provided that employment may be terminated by the employee working part of the required period 
of notice and by the employer making payment for the remainder of the period of notice. 

10.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee's 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 

(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) allowances, 

loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

10.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified 

period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

10.1.6 Continuous service is defined in clause 12. 
10.2 Notice of termination by an employee 
10.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save and 

except that there is no requirement on the employee to give additional notice based on the age of the employee concerned. 
10.2.2 If an employee fails to give the notice specified in 10.1.1 the employer has the right to withhold monies due to the 

employee to a maximum amount equal to the amount the employee would have received under 10.1.4. 
10.3 Job search entitlement 
10.3.1 Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 

without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.4 Transmission of business 
10.4.1 Where a business is transmitted from one employer to another, as set out in clause 11.7, the period of continuous service 

that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

11. REDUNDANCY 
11.1 Definitions 
11.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
11.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 

employee has been doing done by anyone and that decision leads to the termination of employment of the employee, 
except where this is due to the ordinary and customary turnover of labour. 

11.1.3 Small employer means an employer which employs fewer than 15 employees. 
11.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 

transmitted has a corresponding meaning. 
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11.1.5 Week's pay means the ordinary time rate of pay for the employee concerned. Provided that such rate shall exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

11.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

11.3 Severance pay 
11.3.1 An employee, other than an employee of a small employer as defined in 11.1.3, whose employment is terminated by 

reason of redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

*Week's pay as defined in 11.1.5. 
11.3.2 Severance pay - employees of a small employer 

An employee of a small employer as defined in 11.1.3 whose employment is terminated by reason of redundancy is 
entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

*Week’s pay as defined in 11.1.5 
11.3.3 Continuity of service shall be calculated in the manner prescribed by12.1.1. 
11.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if employment 

with the employer had proceeded to the employee's normal retirement date. 
11.4 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 10 - Notice of Termination. In this circumstance the employee will be entitled to receive 
the benefits and payments they would have received under this clause had they remained with the employer until the 
expiry of the notice, but will not be entitled to payment in lieu of notice. 

11.5 Alternative employment 
11.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
11.5.2 This provision does not apply in circumstances involving transmission of business as set in 10.4. 
11.6 Job search entitlement 
11.6.1 During the period of notice of termination given by the employer in accordance with 10.1, an employee shall be allowed 

up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 
11.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking 

other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an 
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interview or he or she shall not receive payment for the time absent. For this purpose a statutory declaration will be 
sufficient. 

11.6.3 The job search entitlements under this subclause apply in lieu of the provisions of 10.3. 
11.7 Transmission of business 
11.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, transmitted from 

an employer (in this subclause called the transmittor) to another employer (in this subclause called the transmittee), in any 
of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of continuous service 

which the employee had with the transmittor and any prior transmittor to be continuous service of the employee 
with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, considered on an 

overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment 
with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the transmittor and any 
prior transmittor to be continuous service of the employee with the transmittee. 

11.7.2 The Commission may vary 11.7.1(2) if it is satisfied that this provision would operate unfairly in a particular case. 
11.8 Employees exempted 
11.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 

11.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for variation may be made by an employer or a group of employers. 

11.10 Redundancy disputes 
11.10.1 Paragraphs 11.10.2 and 11.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute). These additional obligations 
do not apply to employers who employ fewer than 15 employees. 

11.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected employees and 
the relevant union or unions (if requested by any affected employee) in good time, with relevant information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of employees likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

11.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as 
possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the 
adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
12.1 CALCULATION OF CONTINUOUS SERVICE 
12.1.1 For the purpose of calculating entitlements under this award, service with one particular employer will be deemed to be 

continuous notwithstanding: 
(1) absence from work on account of paid leave, which will be taken into account and counted as time worked; 
(2) the end of a funding period for the project; and/or 
(3) unpaid absences, provided that unpaid absences will not be counted as time worked, except that where unpaid 

absences total less than one week in any year of employment such absences will be counted as time worked. 
13 CLASSIFICATIONS AND SALARY RATES 
13.1 Rates of pay 

(1) The minimum annual rate of salary to be paid to employees will be in accordance with the rates set out in this 
clause. 

(2) The classification of employees will be determined in accordance with the classification definitions. 
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(3) For the purpose of the calculation and payment of salaries, the weekly salary will be calculated by dividing the 
annual salary by 52.1667. 

(4) For the purpose of calculating hourly rates under this award, the weekly salary will be divided by 38, except 
where employees are on an accrued days off system, in which case the divisor will be 40. 

(5) 
Level  Rate of Pay Per Annum 

Community Services Worker 1   
 1 32,335 
 2 33,423 
Community Services Worker 2   
 1 34,616 
 2 35,704 
 3 36,792 
Community Services Worker 3   
 1 37,777 
 2 38,865 
 3 39,694 
Community Services Worker 4   
 1 39,694 
 2 40,501 
 3 41,589 
 4 43,766 
Community Services Worker 5   
 1 44,750 
 2 45,838 
 3 46,822 
Community Services Worker 6   
 1 47,911 
 2 48,999 
 3 50,087 
Community Services Worker 7   
 1 51,175 
 2 52,263 
 3 53,351 
Community Services Worker 8   
 1 55,528 
 2 56,616 
 3 57,704 
Community Services Worker 9   
 1 59,881 

13.2 Incremental progression 
13.2.1 At the conclusion of each twelve months period following the date of effect of the award or entry into a classification 

level and/or the subsequent anniversary date, employees will be eligible for incremental progression if: 
13.2.2 The employee has given satisfactory performance over the preceding twelve months, and 
13.2.3 The employee has, on assessment, acquired and is required by the employer to utilise new and/or enhanced skills within 

the ambit of the classification definition for his/her position or other skills, where agreed, at the staff 
development/performance review, and this has been certified in writing following, and as part of, the assessment process. 

13.2.4 In cases where the review is delayed, the anniversary date will not be changed and the increase, if any, will be paid 
retrospectively to the anniversary date. 

13.2.5 Movement to a higher classification will occur by way of promotion or reclassification. 
13.2.6 In cases where the minimum rate of the higher classification is the same as the promoted employee’s current salary, the 

promoted employee will be paid at the first salary level above the employee’s current salary. 
13.3 Classification definitions 
13.3.1 Community services worker level 1 
13.3.1.1 Characteristics of the level 

(1) A person employed as a Community services worker level 1 will work under close direction and undertake 
routine activities which require the practical application of basic skills and techniques. 

(2) General features of work in this category consist of performing clearly defined activities with outcomes being 
readily attainable. Employee’s duties at this level will be closely monitored with instruction and assistance being 
readily available. 

(3) Freedom to act is limited by standards and procedures, however, with experience, employees at this level may 
have sufficient freedom to exercise judgement in the planning of their own work within those confines. 
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(4) Positions at this level will involve employees in extensive on-the-job training including familiarisation with the 
goals and objectives of the workplace. 

(5) Employees will be responsible for the time management of their work and required to use basic numeracy, written 
and verbal communication skills. 

(6) Supervision of other staff or volunteers is not a feature at this level, however, an experienced employee may have 
technical oversight of a minor work activity. 

(7) At this level, employers are expected to offer substantial internal and/or external training. 
13.3.1.2 Responsibilities 

To contribute to the operation objectives of the work areas, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake routine activities of a clerical and/or support nature; 
(2) undertake straightforward operation of key board equipment including data input; 
(3) provide routine information, advice and assistance including general receptionist and telephonist duties; 
(4) provide general stenographic duties; 
(5) apply established practices and procedures; 
(6) undertake routine office duties involving filing and maintenance of an existing records system. 

13.3.1.3 Requirements of the job 
(1) A developing knowledge of the workplace function and operation; 
(2) A basic knowledge of administrative practices and procedures relevant to the workplace; 
(3) A developing knowledge of work practices and policies of the relevant work area; 
(4) Basic numeracy, written and verbal communication skills relevant to the work area; 
(5) No formal qualifications are required; 
(6) It is desirable the employees at this level are studying for an appropriate certificate; or 
(7) Undertaking either internal or external training relevant to the work area. 

13.3.1.4 Organisational relationships 
Work under direct supervision. 

13.3.1.5 Extent of authority 
The extent of the authority for a Community Services worker level 1 includes; 
(1) work outcomes are closely monitored; 
(2) freedom to act limited by standards and procedures; 
(3) solutions to problems found in established procedures and instructions with assistance readily available; 
(4) project completion according to instructions and established procedures; and/or 
(5) no scope for interpretation. 

13.3.2 Community services worker level 2 
13.3.2.1 Characteristics of the level 

(1) A person employed as a Community services worker level 2 will work under close direction within clearly 
defined guidelines and undertake routine activities requiring the application of basic skills and knowledge. 

(2) General features at this level consist of performing functions which are defined by established routines, methods, 
standards and procedures with limited scope to exercise initiative in applying work practices and procedures. 
Assistance will be readily available. 

(3) Freedom to act is limited by standards and procedures, however, with experience, employees at this level may 
have sufficient freedom to exercise judgement. 

(4) Employees may be responsible for a minor function and/or may contribute specific knowledge and/or specific 
skills to the work of the organisation. In addition, employees may be required to assist senior employees with 
specific projects. 

(5) Employees will be expected to have an understanding of work procedures relevant to their work area and may 
provide assistance to lower classified employees or volunteers concerning established procedures to meet the 
objectives of a minor function. 

(6) Employees will be responsible for managing time, planning and organising their own work and may be required 
to oversight and/or guide the work of a limited number of lower classified employees or volunteers. Employees at 
this level could be required to resolve minor work procedural issues in the relevant work area within established 
constraints. 
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13.3.2.2 Responsibilities 
To contribute to the operation objectives of the workplace, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake a range of activities requiring the application of established work procedures and may exercise limited 

initiative and/or judgement within clearly established procedures and/or guidelines; 
(2) achieve outcomes which are clearly defined; 
(3) respond to inquiries; 
(4) assist senior employees with special projects; 
(5) prepare cash payment summaries, banking reports and bank statements; 
(6) operate a computer and/or programmes and peripheral equipment - initiate corrective action at an elementary 

level; 
(7) operate a word processor and/or other business software and be conversant with and utilise the functions of those 

systems and be proficient in their use; 
(8) operate a desk top publisher at a routine/basic level; 
(9) provide secretarial support requiring the exercise of sound judgement, initiative, confidentiality and sensitivity in 

the performance of work; 
(10) perform tasks of a sensitive nature, including the provision of more than routine information, the receiving and 

accounting for monies and assistance to clients; 
(11) assist with administrative functions; 
(12) admit potential clients for admission and assistance in accordance with established criteria. 

13.3.2.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) sound skills in oral and written communication with clients and other members of the public; 
(2) knowledge of established work practices and procedures relevant to the workplace; 
(3) knowledge of policies and regulations relating to the workplace; 
(4) understanding of clear but complex rules; 
(5) application of techniques relevant to the workplace; 
(6) developing knowledge of statutory requirements relevant to the workplace; 
(7) understanding of computing concepts; 
(8) no formal qualifications required; or 
(9) appropriate certificate relevant to the work required to be performed; or 
(10) will have attained through previous experience in a relevant industry, service or an equivalent level of expertise 

and experience to undertake the range of activities required; or 
(11) qualifications accepted as both relevant and equivalent; or 
(12) appropriate on-the-job training and relevant experience. 

13.3.2.4 Organisational relationships 
(1) work under regular supervision. 
(2) provide guidance to a limited number of lower classified employees or volunteers. 

13.3.2.5 Extent of authority 
(1) work outcomes are monitored; 
(2) have freedom to act within defined established guidelines; 
(3) solutions to problems may require the exercise of limited judgement, with guidance to be found in procedures, 

precedents and guidelines. Assistance will be available when problems occur. 
13.3.3 Community services worker level 3 
13.3.3.1 Characteristics of this level 

(1) A person employed as a Community services worker level 3 will work under general direction in the application 
of procedures, methods and guidelines which are well established. 

(2) General features of this level involve solving problems of limited difficulty using knowledge, judgement and 
work organisational skills acquired through qualifications and/or previous work experience. Assistance is 
available from senior employees. Employees may receive instruction on the broader aspects of the work. In 
addition, employees may provide assistance to lower classified employees. 
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(3) Positions at this level allow employees the scope for exercising initiative in the application of established work 
procedures and may require the employee to establish goals/objectives and outcomes of their own particular work 
programme or project. 

(4) At this level, employees may be required to supervise lower classified staff or volunteers in their day to day work. 
Employees with supervisory responsibilities may undertake some complex operational work and may undertake 
planning and coordination of activities within a clearly defined area of the organisation. 

13.3.3.2 Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake responsibility for various activities in a specialised area; 
(2) exercise responsibility for a function within the organisation; 
(3) allow the scope for exercising initiative in the application of established work procedures assist in a range of 

functions and/or contribute to interpretation of matters for which there are no clearly established practices and 
procedures although such activity would not be the sole responsibility of such an employee within the 
workplace; 

(4) receive, allocate and prepare for processing accounts and invoices approved for payment; 
(5) provide secretarial and/or administrative support requiring a high degree of judgement, initiative, confidentiality 

and sensitivity in the performance of work; 
(6) assist with or provide a range of records management services, however, the responsibility for the records 

management service would not rest with the employee; 
(7) proficient in the operation of the computer to enable modification and/or correction of computer software 

systems or packages and/or identification of operation problems. This level could include systems administrators 
in small to medium sized organisations whose responsibility includes the security/integrity of the system; 

(8) apply computing programming knowledge and skills in systems development, maintenance and implementation 
under direction of a senior employee; 

(9) provide a service utilising the full functions of a desk top publisher; 
(10) supervise a limited number of lower classified employees or volunteers; 
(11) provide assistance to senior employees; 
(12) deliver elementary community service programmes; 
(13) where prime responsibility lies in a specialised field, employees at this level would undertake at least some of 

the following: 
(a) undertake some minor phase of a broad or more complex assignment; 
(b) perform duties of a specialised nature; 
(c) provide a range of information services; 
(d) deliver elementary community-based projects or programmes; 
(e) perform moderately complex functions which may include social planning, demographic analysis, 

survey design and analysis. 
(f) assess potential clients for admission and assistance in accordance with established criteria; 
(g) assist in carrying out case management procedures. 

13.3.3.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) thorough knowledge of work activities performed within the organisation; 
(2) sound knowledge of procedural methods of the organisation; 
(3) may utilise professional or specialised knowledge; 
(4) working knowledge of guidelines or statutory requirements relevant to the organisation; 
(5) ability to work as part of a team; 
(6) ability to apply computing concepts; 
(7) the prerequisite for entry to this level would be: 

(a) no formal qualifications; or 
(b) Associate Diploma with experience; or 
(c) Associate Certificate in Community Services with experience or its equivalent; or 
(d) attained through previous appointments, service and/or study an equivalent level of expertise and 

experience to undertake the range of activities required. 
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13.3.3.4 Organisational relationships 
(1) works under general supervision; 
(2) operate as a member of a team; 
(3) supervision of other employees. 

13.3.3.5 Extent of authority 
(1) receive instructions on the broader aspects of the work; 
(2) freedom to act within defined established practices - that is, freedom to arrange work in manner employee feels 

most comfortable with provided there is no change to defined established work practices; 
(3) may set outcomes or objectives for specific projects; 
(4) problems can usually be solved by reference to procedures, documented methods and instructions. Assistance is 

available when problems occur. 
13.3.4 Community services worker level 4 
13.3.4.1 Characteristics of this level 

(1) A person employed as a Community service worker level 4 will work under general direction in functions that 
require the application of skills and knowledge appropriate to the work. Generally guidelines and work 
procedures are established. However, graduates initially appointed at this level will be under the supervision of a 
higher classified employee. 

(2) Level 4 Step 1 is the appointment level for any graduate with a relevant three year degree who is required to 
undertake work related to that qualification. Level 4 Step 2 is the appointment level for any graduate with a 
relevant four-year degree who is required to undertake work related to that qualification 

(3) General features at this level require the application of knowledge and skills which are gained through 
qualifications and/or previous experience in a discipline. They would have obtained organisation or industry 
specific knowledge sufficient for them to give advice and/or information to the organisation and clients in 
relation to specific areas of responsibility. 

(4) Employees will be expected to contribute knowledge in establishing procedures in the appropriate work related 
field. In addition, employees at this level may be required to supervise various functions within a work area or 
activities of a complex nature. 

(5) Employees will be responsible for managing and planning their own work and that of subordinate staff or 
volunteers and may be required to deal with formal disciplinary issues within the work area. 

(6) Those with supervisory responsibilities should have a basic knowledge of the principles of human resource 
management and be able to assist subordinate staff or volunteers with on-the-job training. They may be required 
to supervise more than one component of the work programme of the organisation. 

(7) Positions may involve a range of work functions which could contain a substantial component of supervision. 
Employees may also be required to provide specialist expertise or advice in their relevant discipline. 

(8) Employees require skills in managing time, setting priorities, planning and organising their own work and that 
of lower classified staff and/or volunteers where supervision is a component of the position, to achieve specific 
objectives. 

(9) Employees will be expected to set outcomes and further develop work methods where general work procedures 
are not defined. 

13.3.4.2 Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some of the 
following responsibilities or those of a similar value: 

(1) undertake activities which may require the employee to exercise judgement and/or contribute critical knowledge 
and skills where procedures are not clearly defined; 

(2) perform duties of a specialised nature requiring the development of expertise over time or previous knowledge; 
(3) identification of specific or desired performance outcomes; 
(4) contribute to interpretation and administration of areas for which there are no clearly established procedures; 
(5) expected to set outcomes and further develop work methods where general work procedures are not defined. 
(6) although still under general direction, there is a greater scope to contribute to the development of work methods 

and the setting of outcomes. However, these must be within the clear objectives of the organisation and within 
budgetary constraints; 

(7) provide administrative support of a complex nature to senior employees; 
(8) exercise responsibility for various functions within a work area; 
(9) provide assistance on grant applications including basic research or collection of data; 
(10) undertake a wide range of activities associated with programme, activity or service delivery; 
(11) deliver single stream training programmes; 
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(12) coordinate elementary service programmes; 
(13) develop, control and administer a records management service for the receipt, custody, control, preservation and 

retrieval of records and related material; 
(14) undertake computer operations requiring technical expertise and experience and may exercise initiative and 

judgement in the application of established procedures and practices; 
(15) apply computer programming knowledge and skills in systems development, maintenance and implementation; 
(16) provide a reference and research information service and technical service including the facility to understand 

and develop technologically based systems; 
(17) where the prime responsibility lies in a specialised field, employees at this level would undertake at least some 

of the following: 
(a) liaise with other professionals at a technical/professional level; 
(b) discuss techniques, procedures and/or results with clients on straight forward matters; 
(c) provide a reference, research and/or technical information service; 
(d) carry out a variety of activities in the organisation requiring initiative and judgement in the selection 

and application of established principles, techniques and methods; 
(e) perform a range of planning functions which may require exercising knowledge of statutory and legal 

requirements; 
(f) assist senior employees with the planning and coordination of a community programme of a complex 

nature; 
(g) perform duties of a specialised nature; 
(h) provide a range of information services; 
(i) plan and co-ordinate elementary community-based projects or programmes; 
(j) perform moderately complex functions including social planning, demographic analysis, survey design 

and analysis; 
(k) assess potential clients for admission and assistance in accordance with the role and function of the 

organisation; 
(l) undertake case management role under direction of coordinator or manager 

13.3.4.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) knowledge of statutory requirements relevant to work; 
(2) knowledge of organisation policies and activities; 
(3) knowledge of the role of the organisation and its services and/or functions; 
(4) specialists require an understanding of the underlying principles in the discipline; 
(5) sound discipline knowledge gained through previous experience, training or education; 
(6) the prerequisites for entry to this level would be: 

(a) entry level three year degree; the entry level for holders of a relevant three year degree will be Level 4 
Step 1; 

(b) entry level four year degree; the entry level for holders of a relevant four year degree will be Level 4 
Step 2; or 

(c) three year degree with three years of relevant experience; or 
(d) Associate Diploma with relevant experience; or 
(e) lesser formal qualifications with substantial years of relevant experience; or 
(f) attained through previous appointments, service and/or study, an equivalent level of expertise and 

experience to undertake a range of activities. 
(7) Employees undertaking specialised services will be promoted to this level once they have had the appropriate 

experience and undertake work related to the responsibilities under this level. 
(8) Employees working as sole employees will commence at this level. 

13.3.4.4 Organisational relationships 
(1) graduates work under direct supervision; 
(2) works under general direction; 
(3) supervises other staff and/or volunteers or works in a specialised field. 
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13.3.4.5 Extent of authority 
(1) required to set outcomes within defined constraints; 
(2) provides specialist/technical advice; 
(3) freedom to act governed by clear objectives and/or budget constraints which may involve the contribution of 

knowledge in establishing procedures within clear objectives and/or budget constraints where there are no 
defined established practices; 

(4) solutions to problems generally found in precedents, guidelines or instructions; 
(5) assistance usually available. 

13.3.5 Community services worker level 5 
13.3.5.1 Characteristics of the level 

(1) A person employed as a Community services worker level 5 will work under general direction from senior 
employees. Employees undertake a range of functions requiring the application of a high level of knowledge and 
skills to achieve results in line with the organisation’s goals. 

(2) Employees adhere to established work practices. However, they may be required to exercise initiative and 
judgement where practices and direction are not clearly defined. 

(3) General features at this level indicate involvement in establishing organisation programmes and procedures. 
Positions will include a range of work functions and may involve supervision. Work may span more than one 
discipline. In addition, employees at this level may be required to assist in the preparation of, or prepare the 
organisation’s budget. Employees at this level will be required to provide expert advice to employees classified 
at a lower level and volunteers. 

(4) Positions at this level demand the application of knowledge which is gained through qualifications and/or 
previous experience. In addition, employees will be required to set priorities and monitor workflows in their area 
of responsibility which may include established work programs in small organisations. 

(5) Employees are required to set priorities, plan and organise their own work and that of lower classified staff 
and/or volunteers and establish the most appropriate operational method for the organisation. In addition, 
interpersonal skills are required to gain the co-operation of clients and staff. 

(6) Employees responsible for projects and/or functions will be required to establish outcomes to achieve 
organisation goals. Specialists may be required to provide multi-disciplinary advice. 

13.3.5.2 Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) responsibility for a range of functions within the organisation requiring a high level of knowledge and skills; 
(2) undertake responsibility for a moderately complex project, including planning, coordination, implementation 

and administration; 
(3) undertake a minor phase of a broader or more complex professional assignment; 
(4) assist with the preparation of or prepare organisation or programme budgets in liaison with management; 
(5) set priorities and monitor workflow in the areas of responsibility; 
(6) provide expert advice to employees classified at lower levels and/or volunteers; 
(7) exercise judgement and initiative where procedures are not clearly defined; 
(8) understanding of all areas of computer operation to enable the provision of advice and assistance when non-

standard procedures/processes are required; 
(9) monitor and interpret legislation, regulations and other agreements relating to occupational health and safety, 

workers’ compensation and rehabilitation; 
(10) undertake analysis/design for the development and maintenance of projects and/or undertake programming in 

specialist areas. May exercise responsibility for a specialised area of computing operation; 
(11) undertake publicity assignments within the framework of the organisation’s publicity and promotions 

programme. Such assignments would be of limited scope and complexity but would involve the coordination of 
facets of the total programme including media liaison, design and layout of publications/displays and editing; 

(12) operate as a specialist employee in the relevant discipline where decisions made and taken rest with the 
employees with no reference to a senior employee; 

(13) undertake duties that require knowledge of procedures, guidelines and/or statutory requirements relevant to the 
organisation; 

(14) plan, coordinate, implement and administer the activities and policies including preparation of budget; 
(15) develop, plan and supervise the implementation of educational and/or developmental programmes for clients; 
(16) plan, coordinate and administer the operation of a multi functional service including financial management and 

reporting; 



530 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(17) where the prime responsibility lies in a specialised field, employees at this level would undertake at least some 
of the following: 
(a) under general direction undertake a variety of tasks of a specialised and/or detailed nature; 
(b) exercise professional judgement within prescribed areas; 
(c) carry out planning, studies or research for particular projects including aspects of design, formulation 

of policy, implementation of procedures and presentation; 
(d) provide reports on progress of programme activities including recommendations; 
(e) exercise a high level of interpersonal skills dealing with the public and other organisations; and/or 
(f) plan, develop and operate a community service organisation of a moderately complex nature. 

13.3.5.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) knowledge of organisational programmes, policies and activities; 
(2) sound discipline knowledge gained through experience; 
(3) knowledge of the role of the organisation, its structure and services; 
(4) the prerequisites for entry to this level would be: 

(a) relevant Degree with relevant experience; or 
(b) Associate Diploma and substantial experience; or 
(c) qualifications in more than one discipline; or 
(d) less formal qualifications with specialised skills sufficient to perform at this level; or 
(e) attained through previous appointments, service and/or study an equivalent level of experience and 

expertise to undertake the range of activities required. 
13.3.5.4 Organisational relationships 

(1) Works under general direction. 
(2) Supervise other employees and/or volunteers. 

13.3.5.5 Extent of authority 
(1) exercise a degree of autonomy; 
(2) control projects and/or programmes; 
(3) set outcomes for lower classified staff; 
(4) establish priorities and monitor workflow in areas of responsibility; 
(5) solutions to problems can generally be found in documented techniques, precedents and guidelines or 

instructions. Assistance is available when required. 
13.3.6 Community services worker level 6 
13.3.6.1 Characteristics of the level 

(1) A person employed as a Community services worker level 6 will operate under limited direction from senior 
employees or management and undertake a range of functions for which operational policies, practices and 
guidelines may need to be developed. 

(2) General features at this level allow employees the scope to influence the operational activities of the 
organisation and would require employees to be involved with establishing operational procedures which impact 
upon the organisation and/or the sections of the community served by it. Employees will be involved in the 
formation of programmes and work practices and will be required to provide assistance and/or expert advice to 
other employees. Employees may be required to negotiate matters on behalf of the organisation. 

(3) Positions at this level will require responsibility for decision making in the particular work area and the 
provision of expert advice. Employees will be required to provide consultation and assistance relevant to the 
work place. Employees will be required to set outcomes for the work areas for which they are responsible so as 
to achieve the objectives of the organisation. They may be required to undertake the control and coordination of 
a programme, project and/or significant work area. Employees require a good understanding of the long term 
goals of the organisation. 

(4) Employees may exercise managerial responsibility, work independently as specialists or may be a senior 
member of a single discipline project team or provide specialist support to a range of programmes or activities. 
Positions at this level may be identified by the impact of activities undertaken or the achievement of stated 
outcomes or objectives for the workplace; the level of responsibility for decision making; the exercise of 
judgement; delegated authority; and the provision of expert advice. 
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(5) Managing time is essential so outcomes can be achieved. A high level of interpersonal skills is required to 
resolve organisational issues, negotiate contracts, develop and motivate staff. Employees will be required to 
understand and implement effective staff management and personnel practices. 

13.3.6.2 Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some of the following 
responsibilities or those of a similar value: 
(1) undertake significant projects and/or functions involving the use of analytical skills; 
(2) undertake managerial or specialised functions under a wide range of conditions to achieve results in line with 

organisation goals; 
(3) exercise managerial control, involving the planning, direction, control and evaluation of operations which include 

providing analysis and interpretation for either a major single or multi specialist operation; 
(4) provide advice on matters of complexity within the work area and/or specialised area; 
(5) undertake a range of duties within the work area, including develop work practices and procedures; problem 

definition, planning and the exercise of judgement; 
(6) provide advice on policy matters and contribute to their development; 
(7) negotiate on matters of significance within the organisation with other bodies and/or members of the public; 
(8) control and coordinate a work area or a larger organisation within budgetary constraints; 
(9) exercise autonomy in establishing the operation of the work area; 
(10) provide a consultancy service for a range of activities to a wide range of clients; 
(11) where the prime responsibility lies in a specialised field an employee at this level would undertake at least some 

of the following: 
(a) provide support to a range of activities or programmes; 
(b) control and coordinate projects; 
(c) contribute to the development of new procedures and methodology; 
(d) provide expert advice/assistance relevant to the work area; 
(e) supervise/manage the operation of a work area and monitor work outcomes; 
(f) supervise on occasions other specialised staff; 
(g) supervise/manage the operation of a discrete element which is part of larger organisation; and/or 
(h) provide consultancy services for a range of activities. 

13.3.6.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) comprehensive knowledge of organisation policies and procedures; 
(2) specialist skills and/or supervision/management abilities exercised within a multi disciplinary or major single 

function operation; 
(3) specialist knowledge gained through experience, training or education; 
(4) appreciation of the long term goals of the organisation; 
(5) detailed knowledge of programme activities and work practices relevant to the work area; 
(6) knowledge of organisation structures and functions; 
(7) comprehensive knowledge of requirements relevant to the discipline; 
(8) the prerequisites for entry to this level would be: 

(a) Degree with substantial experience: or 
(b) Post Graduate qualification; or 
(c) Associate Diploma with substantial experience; or 
(d) Attained through previous appointments, service and/or study with a combination of experience, expertise 

and competence sufficient to perform the duties required at this level; 
13.3.6.4 Organisational relationships 

(1) works under limited direction from senior employees of the Committee of Management or Board; 
(2) supervision of staff. 

13.3.6.5 Extent of authority 
(1) exercise a degree of autonomy; 
(2) may manage a work area or medium to large organisation or multi worksite organisation; 
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(3) has significant delegated authority; selection of methods and techniques based on sound judgement; 
(4) manage significant projects and/or functions; 
(5) solutions to problems can generally be found in documented techniques, precedents, or instructions; advice 

available on complex or unusual matters. 
13.3.7 Community services worker level 7 
13.3.7.1 Characteristics of the level 

(1) A person employed as a Community services worker level 7 will operate under limited direction and exercise 
managerial responsibility for various functions within a section and/or organisation or operate as a specialist, a 
member of a specialised professional team or independently. 

(2) General features at this level require employees’ involvement in establishing operational procedures which 
impact on activities undertaken and outcomes achieved by the organisation and/or activities undertaken by 
sections of the community served by the organisation. 

(3) Employees are involved in the formation/establishment of programmes, the procedures and work practices 
within the organisation and will be required to provide assistance to other employees and/or sections. 

(4) Positions at this level will demand responsibility for decision making and the provision of expert advice to other 
areas of the organisation. Employees would be expected to undertake the control and coordination of the 
organisation and major work initiatives. Employees require a good understanding of the long term goals of the 
organisation. 

(5) In addition positions at this level may be identified by the level of responsibility for decision making, the 
exercise of judgement and delegated authority and the provision of expert advice. 

(6) The management of staff is normally a feature at this level. Employees are required to set outcomes in relation 
to the organisation and may be required to negotiate matters on behalf of the organisation. 

13.3.7.2 Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some of the 
following responsibilities of those of a similar value: 

(1) undertake managerial or specialised functions under a wide range of conditions to achieve results in line with 
organisational goals; 

(2) exercise managerial control, involving the planning, direction, control and evaluation of operations which 
include providing analysis and interpretation for either a major single discipline or multi discipline operation; 

(3) develop work practices and procedures for various projects; 
(4) establish work area outcomes; 
(5) prepare budget submissions for senior officers and/or the organisation; 
(6) develop and implement significant operational procedures; 
(7) review operations to determine their effectiveness; 
(8) develop appropriate methodology and apply proven techniques in providing specialised services; 
(9) where prime responsibility lies in a ‘specialised’ field an employee at this level would undertake at least some 

of the following: 
(a) control and coordinate projects/programmes within an organisation in accordance with organisational 

goals; 
(b) provide a consultancy service to a wide range of clients; 
(c) function may involve complex professional problem solving; 
(d) provide advice on policy method and contribute to its development. 

13.3.7.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) comprehensive knowledge of policies and procedures; 
(2) application of a high level of discipline knowledge; 
(3) qualifications are generally beyond those required through tertiary education alone, typically acquired through 

completion of higher education qualifications to degree level and extensive relevant experience; or 
(4) lesser formal qualifications with acquisition of considerable skills and extensive relevant experience to an 

equivalent standard; or 
(5) a combination of experience, expertise and competence sufficient to perform the duties required at this level. 

13.3.7.4 Organisational relationships 
(1) works under limited direction; 
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(2) normally supervises other employees and establish and monitor work outcomes. 
13.3.7.5 Extent of authority 

(1) may manage section of organisation; 
(2) has significant delegated authority; 
(3) selection of methods and techniques based on sound judgement. Decisions and actions taken at the level may have 

significant effect on programme/project/work being managed. 
13.3.8 Community services worker level 8 
13.8.1 Characteristics of the level 

(1) A person employed as a Community services worker level 8 will be subject to broad direction from 
management/the employer and exercise managerial responsibility for an organisation. In addition, employees may 
operate as a senior specialist providing multi function advice to other professional employees, various 
programmes, the organisation, the employer, Committee or Board of Management. 

(2) General features of this level require the employees involvement in the initiation and formulation of extensive 
projects or programmes which impact on the organisation’s goals and objectives. Employees are involved in the 
identification of current and future options and the development of strategies to achieve desired outcomes. 

(3) Additional features include providing financial, specialised, technical, professional and/or administrative advice 
on policy matters within the organisation and/or about policy of external organisation such as government policy. 

(4) In addition, employees will be required to develop and implement techniques, work practices and procedures in 
all facets of the work area. 

(5) Employees at this level require a high level of proficiency in the application of theoretical approaches in the 
search of optimal solutions to new problems and opportunities which may be outside of the original field of 
specialisation. 

(6) Positions at this level will demand responsibility for decision making within the constraints of organisational 
policy and require the employees to provide advice and support to all facets of the organisation. Employees will 
have significant impact upon policies and programmes and will be required to provide initiative, and have the 
ability to formulate, implement, monitor and evaluate projects and programmes. 

(7) Positions at this level may be identified by the significant independence of action within the constraints of 
organisational policy. 

13.3.8.2 Responsibilities 
To contribute to the operational objectives of the organisation a position at this level may include some of or similar 
responsibilities to: 
(1) undertake work of significant scope and complexity. A major portion of the work requires initiative; 
(2) undertake duties of innovative, novel and/or critical nature with little or no professional direction; 
(3) undertake functions across a range of administrative, specialist or operational areas which include specific 

programmes or activities, management of services delivery and the provision of high level advice; 
(4) provide authoritative specialist advice on policy matters and contribute to the development and review of policies, 

both internal and external; 
(5) manage extensive programmes or projects in accordance with organisational goals. This may require the 

development, implementation and evaluation of those goals; 
(6) administer complex policy and programme matters; 
(7) may offer consultancy service; 
(8) evaluate and develop/revise methodology techniques within the organisation. The application of high level 

analytical skills in the attainment and satisfying of organisational objectives; 
(9) where the prime responsibility is in a specialised field, employees at this level would undertake at least some of 

the following: 
(a) contribute to the development of operational policy; 
(b) assess and review the standards of work of other specialised personnel/external consultants; 
(c) initiate and formulate organisational programmes; 
(d) implement organisational objectives within corporate goals; 
(e) develop and recommend ongoing plans and programmes. 

13.3.8.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work at 
this level: 
(1) high level of discipline knowledge; 



534 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(2) detailed knowledge of policy, programmes, guidelines, procedures and practices of the organisation and external 
bodies; 

(3) detailed knowledge of statutory requirements; 
(4) the prerequisites for entry to this level would be: 

(a) qualifications are generally beyond those normally acquired through a degree course and experience in the 
field of specialist expertise; or 

(b) substantial post graduate experience; or 
(c) lesser formal qualifications and the acquisition of considerable skills and extensive and diverse experience 

relative to an equivalent standard; or 
(d) attained through previous appointments, service and/or study with a combination of experience, expertise 

and competence sufficient to perform the duties of the position. 
13.3.9 Community service worker level 9 
13.3.9.1 Appointment at this level is at the discretion of the employer. 
13.3.9.2 In exercising its discretion the employer will ensure the position meets the definition requirements of Level 8 and give 

due regard to additional knowledge and experience required to undertake the duties of the position; the nature and 
complexity of the decision making and reasoning required; the magnitude of the communication and influence exercised; 
the size of the organisation, number of employees, population and other relevant factors; and the extent to which the 
employee is responsible and accountable for the functions undertaken. 

13.3.9.3 Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to perform work 
at this level: 
(1) Relevant and specific skill or knowledge related to specific tasks or positions; 
(2) Corporate planning and management, advanced financial planning and budget development, advanced negotiation 

and advocacy skills, human resource management, presentation/media liaison skills, project planning, economic 
development, performance management and development; 

(3) Qualifications are generally beyond those normally acquired through a degree course; 
(4) Experience and management skill acquired over extensive years in a senior management role. 

13.4 Salary - remuneration packaging 
Where mutually agreed between the employer and a full time or part time individual employee, an employer may 
introduce remuneration packaging in respect of salaries in 14.1. The terms and conditions of such a package will not, 
when viewed objectively, be less favourable than the entitlements otherwise available under this award. 

13.5 School-based apprentices 
13.5.1 This clause shall apply to school-based apprentices. A school-based apprentice is a person who is undertaking an 

apprenticeship in accordance with this clause while also undertaking a course of secondary education. 
13.5.2 The hourly rates for full-time junior and adult apprentices as set out in this award shall apply to school-based apprentices 

for total hours worked including time deemed to be spent in off-the-job training. 
13.5.3 For the purposes of 14.6.2 above, where an apprentice is a full-time school student, the time spent in off-the-job training 

for which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  The wages paid 
for training time may be averaged over a semester or year. 

13.5.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time to attend 
off-the-job training as an equivalent full-time apprentice. 

13.5.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training Organisation 
separate from normal work duties or general supervised practice undertaken on the job. 

13.5.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice. The 
period so specified to which the apprentice wage rates apply shall not exceed six years. 

13.5.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each two years of 
employment as an apprentice. 

13.5.8 These rates are based on a standard full-time apprenticeship of four years. The rate of progression reflects the average rate 
of skill acquisition expected from the typical combination of work and training for a school-based apprentice undertaking 
the applicable apprenticeship. 

13.5.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count for the 
purposes of progression through the wage scale. This progression shall apply in addition to the progression achieved as a 
school-based apprentice. 

13.5.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
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14 SUPPORTED WAGE SYSTEM 
14.1.1 Employees eligible for a supported wage 

This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 
a supported wage under the terms of this award. In the context of this clause, the following definitions will apply: 
(1) Supported wage system means the Commonwealth Government system to promote employment for people 

who cannot work at full award wages because of a disability, as documented in Supported Wage System: 
Guidelines and Assessment Process. 

(2) Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual's productive capacity within the 
Supported Wage System. 

(3) Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

(4) Assessment instrument means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

14.1.2 Eligibility criteria 
(1) Employees covered by this clause will be those who are unable to perform the range of duties to the competence 

level required within the class of work for which the employee is engaged under this award because of the 
effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a 
Disability Support Pension. 

(2) This clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers' compensation legislation or any provision of this award relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

14.2 Supported wage rates 
14.2.1 Employees to whom this clause applies will be paid the applicable percentage of the minimum rate of pay prescribed by 

this award/agreement for the class of work which the person is performing according to the following schedule: 
Assessed capacity % of Prescribed award rate 

(15.4)  
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

14.2.2 Provided that the minimum amount payable will be not less than $73 per week. 
14.2.3 Where a person's assessed capacity is 10%, they will receive a high degree of assistance and support. 
14.3 Assessment of capacity 
14.3.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and documented in 
an assessment instrument by either: 
(1) the employer and a union party to the award, in consultation with the employee or, if desired by any of these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the employee. 

14.3.2 Lodgement of assessment instrument 
(1) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

award rate to be paid to the employee, will be lodged by the employer with the Registrar of the Industrial 
Relations Commission. 

(2) All assessment instruments will be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the award, is not a party to the assessment, it will be referred by the Registrar to the 
union by certified mail and will take effect unless an objection is notified to the Registrar within ten working 
days. 

14.3.3 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review. The process of review will be in accordance with the procedures for assessing capacity under 
the supported wage system. 
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14.3.4 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage will apply to the wage rate only. Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees by 
this award paid on a pro rata basis. 

14.3.5 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause will take reasonable steps to make changes 
in the workplace to enhance the employee's capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

14.3.6 Trial period 
(1) In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding twelve weeks, except that in some cases 
additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During the trial period the assessment of capacity will be undertaken and the proposed rate for a continuing 
employment relationship will be determined. 

(3) The minimum amount payable to the employee during the trial period will be no less than $73 per week. 
(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment will be entered into based on the outcome of 
assessment under 14.3.1 of this award. 

15 HIGHER DUTIES 
15.1 An employee who is called upon by the employer to perform the duties of another employee in a higher classification 

under this award for five consecutive working days or more will be paid for the period for which duties are assumed at a 
rate not less than the minimum rate prescribed for the higher classification. 

15.2 In cases where the minimum rate of the higher classification is the same as the relieving employee's current salary, the 
relieving employee will be paid at the first salary level above his/her current salary. 

16 PAYMENT OF SALARIES 
16.1 All salary payments will be paid at least fortnightly by cash or by cheque or electronic funds transfer by agreement 

between the employer and employee. 
16.2 Where salary payments are paid by way of electronic funds transfer, the employer will bear the costs of bank charges for 

the transfer debited to the employee's bank account. 
16.3 Salary payments will be paid during working hours on a weekday mutually agreed by the employer and employees in 

each service, being not more than five days following the end of the pay period. The pay day selected, once agreed, must 
not be changed without mutual agreement between the employer and the majority of employees. 

16.4 Upon termination of employment, payments due to an employee will be paid on the date of such termination or forwarded 
by post on the next working day. 

16.5 On pay days, the employer will provide for each employee a statement in writing of the gross salary and allowances to 
which he/she is entitled, the amount of deductions there from, superannuation payments and the net amount to be paid. 
Further, the statement will indicate the distinction between ordinary hours and overtime and the amount of penalties. 

17 ALLOWANCES 
17.1 First aid 

An employee who holds a current first aid certificate issued by the St. John Ambulance Association or Australian Red 
Cross Society or equivalent qualification and who is required by the employer to perform first aid duty at the workplace, 
will be paid an allowance of $10.23 per week. 

17.2 Telephone allowance 
(1) An employer will reimburse the employee for the cost of telephone calls necessarily incurred as a result of her 

or his employment. 
(2) An employee directed by his or her employer to install a telephone at her or his home will be reimbursed the 

cost of installation at the commencement of employment. 
(3) An employee required to have a telephone at her or his home for business purposes will be reimbursed 100% of 

the rental costs until the employer advises the employee in writing that she or he is no longer required to use the 
telephone for business purposes. 

17.3 On call 
On call will mean a written instruction to an employee rostered to remain at the employee's residence or to otherwise be 
immediately contactable by telephone or paging system outside the employees' normal hours of duty in case of a call out 
requiring an immediate return to duty. 
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17.4 Availability 
17.4.1 Availability will mean a written instruction to an employee to remain contactable, but not necessarily in immediate 

proximity to a telephone or paging system, outside the employee's normal hours of duty and be available and in a fit state 
at all such times for recall to duty. 

17.4.2 Availability will not include situations in which employees carry paging devices or make their telephone numbers 
available only in the event that they may be needed for casual contact or recall to work. Recall to work under this 
circumstance would be in accordance with clause 21 - Overtime. 

17.4.3 Except as otherwise agreed between the parties an employee who is required by the employer to be on out of hours 
contact during periods off duty will be paid an allowance in accordance with the following formulae for each hour or part 
thereof the employee in on out of hours contact. 

On Call Rate of pay – Community Services Worker Level 3 Step 2 x 1/52 x 1/38 x 18.75/100  
Availability Rate of pay – Community Services Worker Level 3 Step 2 x 1/52 x 1/38 x 18.75/100 x 

50/100 
Provided that payment in accordance with this paragraph will not be made with respect to any period for which payment 
is made in accordance with the provisions of clause 21 - Overtime when an employee is recalled to work. 

17.4.4 When an employee is required to be on call or on availability and the means of contact is to be by telephone the employer 
will pay the employee an allowance or allowances equal to the following: 
(1) Where the telephone is not already installed the cost of such installation. 
(2) Where an employee pays or contributes towards the payment of the rental of such telephone, 1/52nd of the 

annual rental paid by the employee for each seven days or part thereof on which an employee is rostered to be 
on call or on availability. 

(3) Provided that where as a usual feature of the duties an employee is regularly rostered to be on call or on 
availability, the full amount of the telephone rental. 

17.4.5 An employee will be reimbursed the cost of all telephone calls made on behalf of the employer as a result of out of hours 
contact. 

17.4.6 Time spent in travelling to and from the place of duty where an employee rostered on call or on availability is actually 
recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 

17.4.7 Except for employees on availability, minimum payment provisions do not apply to an officer rostered for out of hours 
contact duty. 

17.4.8 Employees where practicable, will be periodically absented from any requirement to hold themselves on out of hours 
contact. 

17.5 Remote allowances 
17.5.1 Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 

south latitude or in Carnarvon, will be entitled, in respect of a period of twelve months continuous service, to an 
allowance equal to the cost of one return economy class air ticket to Perth. The employer will not be required to pay this 
allowance where the employee wishes to travel to Perth by air and is provided with a return economy class air ticket. This 
entitlement must be used during the twelve monthly period in which it accrues, as the allowance does not accumulate 
from year to year. 

17.6 Location allowance 
17.6.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be paid the 

following allowances when employed in the towns described hereunder. 
Town Per Week 

 $ 
Agnew 
Argyle 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 

19.30 
51.30 
19.70 
33.40 
8.10 

31.00 
9.10 

15.90 
34.00 
8.10 

19.80 
26.90 
15.90 
32.20 
5.70 

21.60 
28.20 
39.00 
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Town Per Week 

 $ 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meeberrie (Murchison) 
Meekatharra 
Menzies 
Mount Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Westonia 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 
Yalgoo 

19.80 
16.90 
44.90 
6.80 
8.10 
8.10 

32.20 
34.00 
9.10 

51.30 
19.70 
28.20 
19.30 
19.70 
20.70 
49.50 
21.10 
17.10 
21.20 
21.30 
21.20 
18.50 
16.90 
49.40 
33.40 
25.10 
25.00 
26.80 
10.20 
37.10 
19.30 
15.90 
16.90 
9.10 

45.60 
19.30 
25.00 
10.10 
31.90 
30.90 
19.60 
43.70 
48.10 
21.80 

17.6.2 Except as provided in 17.6.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 17.6.1. 
(2) a partial dependant will be paid the allowance prescribed in 17.6.1 plus the difference between that rate and the 

amount such partial dependant is receiving by way of a district or location allowance. 
17.6.3 Where an employee is provided with board and lodging by the employer, free of charge, or is provided with an allowance 

in lieu of board, such employee will be paid 66.67% of the allowances prescribed in 17.6.1. 
17.6.4 Subject to 17.6.2, casual employees and part-time employees, receiving less than adult rate and employees employed for 

less than a full week will receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to be the adult rate for the work performed. 

17.6.5 Where an employee is on annual leave or receives payment in lieu of annual leave the employee will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.6.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) the employee will 
only be paid location allowance for the period of such leave the employee remains in the location in which the employee 
is employed. 

17.6.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or defacto spouse; or 
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(b) a child where there is no spouse or defacto spouse; and 
(c) who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less than the 
location allowance prescribed in 17.6.2. 

17.6.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 17.6.1 will be such amount as may be agreed between the parties to this award or, failing such agreement, as may be 
determined by the Western Australian Industrial Relations Commission. 

17.6.9 Subject to approval of the Western Australian Industrial Relations Commission, allowances in this clause will be varied in 
accordance with amounts determined in location allowance general orders of the Western Australian Industrial Relations 
Commission. Provided that the effective date will not be prior to the effective date of any general order of the Western 
Australian Industrial Relations Commission. 

17.7 Motor vehicle allowances 
17.7.1 Should an employee be required to use the employee’s own vehicle on the employer's business, the employee is to receive 

a vehicle allowance at the following rate (cents per kilometre): 
Area and details Engine displacement (in cubic centimetres) 

 Over 2600cc Over 1600 - 2600cc 1600cc and under 

 Cents per KM Cents per KM Cents Per KM 

Metropolitan area 89.5 64.5 53.2 
South west land division 91.0 65.4 54.0 
North of 23.5 south latitude 98.6 70.6 58.3 
Rest of the State 94.3 67.5 55.6 
MOTOR CYCLE  Distance travelled 

during a year on official 
business 

Rate c/km 

31.0 

17.7.2 Motor vehicles with rotary engines are to be included in the 1600cc - 2600cc category. 
(1) Metropolitan area means that area within a radius of fifty kilometres from the Perth Railway Station. 
(2) South West land division means the South West land division as defined by Section 28 of the Land Act. 
(3) Other Areas means that area of the State south of 23.5 degrees latitude, excluding the Metropolitan area and the 

South- West Land Division. 
17.7.3 An employee required to travel by other means in connection with work will be reimbursed all reasonable travelling 

expenses so incurred with reasonable proof of such expenses to be provided by the employee to the employer. 
17.7.4 An employee called on duty at night or at other than the employee’s normal hours, or on any non-working day, will be 

reimbursed fares, or if using the employee’s own vehicle to travel between home and place of work, receive a travelling 
allowance, as set out in 17.6.1. 

17.7.5 Where an employee is required to work at times and/or in places where the use of public transport could reasonably be 
deemed to place the employee in a position of possible personal risk, the employer will provide suitable transport or will 
authorise the employee to use the employee’s own vehicle. This subclause will include, where applicable, the employee's 
travelling between home and place of work. 

17.7.6 Where an employee uses a motor vehicle under 17.6.1 and, by reason of that use, the employee is required, under the law 
in force in the State or Territory in which the motor vehicle is registered, to pay a fee for the registration of the motor 
vehicle that exceeds the fee that he/she would otherwise have been required to pay under that law for the registration of 
the motor vehicle, the employee is entitled to be paid, by way of reimbursement, an amount equal to the amount of the 
excess. 

17.7.7 Where an employee uses a motor vehicle under 17.6.1, and, by reason of that use, the employee is required to pay an 
amount by way of full comprehensive insurance premium that exceeds the amount that the employee would otherwise 
have been required to pay by way of full comprehensive insurance premium, the employee is entitled to be paid by way of 
reimbursement an amount equal to the amount of the excess. 

17.8 Travelling expenses 
17.8.1 An employee required to stay away from home overnight will be reimbursed the cost of reasonable board, lodgings and 

meals. Reasonable proof of costs so incurred is to be provided by the employee to his/her employer. 
17.9 Overtime meal allowances 
17.9.1 An employee required to work more than one hour after his or her ordinary finishing time will be provided with a suitable 

meal or be paid an allowance of $11.13 and where such overtime work exceeds four hours, 21.9 will also apply. The 
employee will not be provided with a suitable meal or receive meal allowance if the employee has received reasonable 
notice of the requirement to work overtime. 

17.9.2 When an employee is required to work more than four hours overtime on a Saturday, Sunday or Rostered Day Off, he or 
she will receive, in addition to the provisions of 21.9, a meal allowance of $11.13 or be provided with a suitable meal. 
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18 SUPERANNUATION 
18.1 Definitions 
18.1.1 Act and Regulations means the Occupational Superannuation Standards Act 1987 and attached Regulations as may be 

amended from time to time. 
18.1.2 Eligible employee means any person employed on a full-time, part-time or casual basis who earns more than $450 gross 

per month under the terms of this award. 
18.1.3 Employer means any employer who is bound by this award. 
18.1.4 Ordinary time earnings means the employee's salary for work performed in ordinary hours. 
18.1.5 The Superannuation Fund will mean The Health Employees Superannuation Trust of Australia or the Australian 

Superannuation Savings Employment Trust or the Superannuation Trust of Australia or the Australian Retirement Fund or 
a Statewide Superannuation Trust or an alternative approved Fund which meets the requirements of the Commonwealth 
Government Operational standards for Occupational Superannuation. 

18.2 Contributions 
18.2.1 Subject to the provision of this clause an employer will contribute to the Superannuation Fund an equivalent of 9% of 

each employee’s ordinary time earnings in respect of: 
(1) All full-time employees as defined in this award; 
(2) All part-time employees who earn more than $450 per month; 
(3) All casual employees who earn more than $450 per month. 

18.2.2 Provided that any employer must comply with the Superannuation Guarantee Act with respect to additional occupational 
superannuation obligations. 

18.2.3 Contributions will be made to the Superannuation Fund in the manner and at the times specified by the terms of the Fund 
or in accordance with any agreement between the employer and the Trustees of the Fund. 

18.3 Eligibility Date for Contributions 
18.3.1 Employees are eligible for superannuation contributions from the commencement of their employment. This applies 

regardless of when the employer provided the employee with an application to join a fund or when the employee’s 
application to join a fund is accepted. 

18.4 Absence from work 
18.4.1 Paid leave 

(1) Subject to the Trust Deed of the Fund of which the employee is a member, absences from work will be treated 
in the following manner. 

(2) Contributions will continue whilst a member of a fund is absent on paid leave such as annual leave, long service 
leave, public holidays, jury service, sick leave and bereavement leave. 

18.4.2 Unpaid leave 
Contributions will not be required to be made in respect of any absence from work without pay. 

18.4.3 Work related injury and sickness 
In the event of an eligible employee's absence from work due to work related injury or sickness, normal employer 
contributions will continue for the period of the absence (subject to a maximum of 52 weeks total absence for each injury 
or sickness) provided that the member of the fund (employee) is receiving payments pursuant to Workers' Compensation 
legislation. 

PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
19 HOURS 
19.1 Ordinary time hours 

The ordinary working hours of employees other than casual and part-time employees will be no more than an average 38 
hours per week to be worked over 152 hours within a work cycle not exceeding 28 days, and not exceeding ten hours in 
any one day. 

19.2 Spread of hours 
19.2.1 The ordinary hours of work for an employee will be worked within a designated spread of twelve hours, such designated 

twelve hour spread being between 6.00 a.m. and 8.00 p.m. Monday to Friday.  The spread of hours will be fixed at the 
time of engagement and will be varied only by agreement. 

19.2.2 Notwithstanding the provisions of this clause and clause 22 - Shift work, counselling services which open to provide 
regular services to clients to 10.00 p.m. may, by mutual agreement with staff establish a permanent spread of hours to 
10.00 p.m. which will be deemed to be ordinary hours for the purposes of this award. 

192.3. The ordinary span of hours for part-time or casual employees will be the same as that provided for full-time employees. 
19.3 Day off in each week 
19.3.1 All day shift employees will receive two consecutive days off each week. 
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19.3.2 All night shift employees will receive two nights off each week provided that during any working period not exceeding 
three consecutive weeks, these nights off may, with the approval of the employer, be allowed to stand over and be taken 
at a time mutually agreed upon in any one period of consecutive nights. 

19.4 Rostered days off 
19.4.1 Notwithstanding the provisions elsewhere in the award, the employer and a majority of employees at an enterprise may 

agree to establish a system of RDO provided that: 
(1) An employee may elect, with the consent of the employer, to take a rostered day off at any time. 
(2) An employee may elect, with the consent of the employer, to take rostered days off in part day amounts. 
(3) An employee may elect, with the consent of the employer, to accrue some or all rostered days off for the purpose 

of creating a bank to be drawn upon by the employee and taken at times mutually agreed by the employer, or 
subject to reasonable notice, by the employee or the employer. 

20 BREAKS 
201.1. An employee will not be required to work more than five hours without a break for a meal. 
20.1.2 Up to one hour, but not less than one half hour, will be allowed to each employee for lunch on each day unless otherwise 

agreed between the employer and the employee. 
20.1.3 Where an employee is required by the employer to work during a meal break and continuously thereafter, she or he will 

be paid at the rate of time and a half in addition to any shift penalty rate applying for the time worked, until released from 
duty for a meal break. 

20.1.4 Where an employee is required by the employer to have a meal with a client or clients as part of the normal work routine 
or client program, the employee will be paid for the duration of the meal period at the ordinary rate of pay. An employee 
may then elect to take an unpaid meal break after the normal meal period. In such a case, all ordinary hours after the meal 
period will be paid at the ordinary rate of pay. 

20.1.5 By agreement, a part-time employee may forgo their unpaid meal break, and work continuously provided that they must 
take an unpaid meal break on any day in which they work more than six hours continuously. 

21 OVERTIME 
21.1 Approval of overtime 
21.1.1 Overtime will only be worked with the prior approval of the employer. 
21.1.2 Employees may work overtime without specific prior approval in emergency situations. 
21.1.3 An employee required to work overtime, other than in the case of emergency, will be given reasonable notice of the 

requirement to work overtime. 
21.2 Definition 

Subject to other provisions of this clause, all authorised time worked by employees in excess of ordinary hours of work as 
prescribed in clauses 19 - Hours and 22 - Shift work will be overtime. 

21.3 Payment for working overtime 
21.3.1 Overtime worked on Monday to Saturdays inclusive will be paid at the rate of time and a half for the first three hours and 

double time thereafter. 
21.3.2 Overtime worked on Sundays will be paid at the rate of double time. 
21.3.3 All overtime worked by shift employees will be paid at the rate of double time. 
21.4 Time off in lieu of overtime 
21.4.1 Subject to other provisions of this clause, by mutual agreement, time off may be granted in lieu of payment. Employees in 

an establishment may generally agree that time off in lieu of overtime will apply. 
21.4.2 In such case any employee may withdraw their agreement by advising the employer prior to undertaking the overtime 

required. 
21.4.3 Time off in lieu of overtime will be calculated on a time for time basis. 
21.4.4 An employee may accumulate time off in lieu of overtime to be taken at times agreed between the employer and the 

employee. 
21.4.5 By mutual agreement, where an employee has accumulated time in lieu in accordance with 21.4.1, the employee may take 

the time off in conjunction with annual leave. Such time off in lieu will not attract annual leave loading. 
21.5 Minimum payment 
21.5.1 An employee who is required to present for overtime work on a Saturday, Sunday or public holiday: 

(1) will be paid for a minimum of two hours; and 
(2) will not be required to work the full two hours if the work to be performed is completed in a shorter period. 

21.6 Calculation of payment 
21.6.1 The hourly rate to be used for such calculations will be that defined in clause 13.1 - Rates of pay. 



542 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

21.6.2 In the case of casual employees, overtime payments will be in addition to the 20% casual loading, so that: 
(1) where time and a half is applicable, the rate of pay will be 170% of the hourly rate; 
(2) where double time is applicable, the rate of pay will be 230% of the hourly rate. 
(3) In computing overtime payments, each days work will stand alone. 

21.7 Recall to work 
21.7.1 An employee who is recalled to work overtime after leaving the place of employment, will be paid for a minimum of two 

hours work at the appropriate rate for such time recalled. 
21.7.1 An employee recalled will not be required to work the full two hours if the work to be performed is completed in a shorter 

period. 
21.7.3 21.7.1 will not apply when overtime is continuous with completion or commencement of ordinary working time. 
21.7.4 Subject to 21.7.5, where an employee is recalled for duty on her or his rostered day off, she or he will be paid in 

accordance with the provisions of 21.7.1 and will be entitled to substitute another day for the rostered day off. 
21.7.5 Where a full-time employee has been given prior notice that she or he will be required to work on his or her rostered day 

off due to an emergency, the employee will be paid at ordinary time for that day and a substitute day off will be granted. 
21.7.6 Time spent in travelling to and from the place of duty where an employee rostered on call or on availability is actually 

recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 
21.8 Ten hour break 

Where overtime is worked it will, wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive shifts. 

21.9 Meal break and allowance 
An employee working overtime will be allowed a meal break of thirty minutes without deduction of pay after each four 
hours of overtime worked. 

21.10 Overtime exemption 
21.10.1 An employer and an employee classified at Level 6 or above in clause 13 - Classifications and salary rates of this award 

may agree that the employee will be paid a loading of 7.5% in addition to the rates of pay prescribed in that clause. This 
payment is in lieu of payment for reasonable overtime, time off in lieu of reasonable overtime and on call allowance as 
prescribed in 17.3 and 17.4. 

21.10.2 This payment will apply for all purposes of the award. 
21.10.3 Where an employee referred to in 21.10.1 does not receive the loading, the provisions of clause 21 - Overtime and clause 

22 - Shift work will apply. 
21.11 Reasonable Overtime 
21.11.1 Subject to subclause 21.11.2 an employer may require an employee to work reasonable overtime at overtime rates. 
21.11.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result in the 

employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention to refuse it; 

and/or 
(5) any other relevant matter. 

22 SHIFT WORK 
22.1.1 Definitions 
 For the purposes of this clause: 

(1) Shift worker will mean an employee who is required to work all or part of their ordinary hours of work outside 
the spread of hours prescribed in 19.1 on a rostered basis. 

(2) Afternoon shift will mean a complete rostered shift of any number of hours commencing at or after 12.00 noon 
and finishing at or after 7 p.m. on the same day. 

(3) Night shift will mean a completed rostered shift worked between the hours of 7.30 p.m. and 8.00 a.m. inclusive 
and finishing at or after 12.00 midnight. 

(4) Rostered day off will mean the entitlement to a day off. 
(5) Programmed day off will mean the normal days off duty provided for in accordance with the rostering 

provisions contained in this clause and relate to shift work. 
(6) The work cycle of a full-time employee will mean either: 
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(a) for an employee working not more than eight ordinary hours on each shift, 152 hours within a work cycle 
not exceeding twenty eight consecutive days. In such a case, no full-time employee will be required to 
work more than 80 ordinary hours per fortnight; 

(b) All time worked in excess of eight hours on a rostered extended night shift will be credited towards a 
rostered day off. 

(7) Day Shift will mean a shift that commences earlier than 12.00 noon and finished at or before 7.00 p.m. 
22.2 Ordinary hours 
22.2.1 The maximum ordinary hours of work will be an average of 38 per week to be worked according to roster. 
22.2.2 A part-time or casual employee will not, unless temporarily replacing a full-time employee, work more than 76 hours in 

any one fortnight. 
22.3 Shift penalty - Monday to Friday 
22.3.1 An employee working on: 

(a) an afternoon shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 12.5% of 
actual hours worked in addition to the ordinary rate as defined in subclause 13.1 - Rates of pay; 

(b) a night shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 15% of actual 
hours worked in addition to the ordinary rates as defined in subclause 13.1 - Rates of pay. 

22.3.2 The additional payments prescribed in this subclause will form part of the employee's ordinary pay for the purposes of 
this award. 

22.4 Saturday and Sunday work 
22.4.1 An employee will be paid for ordinary working hours between midnight Friday and midnight Saturday an additional 

payment calculated at 50% of the ordinary rate for the actual hours worked. 
22.4.2 An employee will be paid for ordinary working hours between midnight Saturday and midnight Sunday an additional 

payment calculated at the rate of 50% of the ordinary rate for the actual hours worked. 
22.4.3 The additional payments prescribed in this subclause will form part of the employee's ordinary pay for the purposes of 

this award. 
22.5 Meal breaks 
22.5.1 By arrangement with the employees on each shift, an unpaid meal break of up to one hour but not less than one half hour 

will be allowed which will be free of all duty. 
22.5.2 When an employee is interrupted during a meal break by a call to duty, the extent of the interruption will be counted as 

time worked and the employee will be allowed to continue the meal break as soon as practicable. If it is impracticable for 
the employee to complete the meal break during the remainder of the ordinary working hours, the employee will receive 
the appropriate overtime pay for the time worked. 

22.5.3 Notwithstanding the provisions of 22.5.1, where an employee is required by the employer to have a meal with a client or 
clients as part of the normal work routine or client program, she or he will be paid for the duration of the meal period at 
the ordinary rate of pay including shift penalty. 

22.5.4 An employee may elect to take an unpaid meal break after the normal meal period. In such a case, all ordinary hours after 
the meal period will be paid at the ordinary rate of pay including shift penalty. 

22.5.5 There will be at least one tea break of not less than ten minutes per shift of four hours or longer and this break will be 
counted as time worked. 

22.6 Rosters 
22.6.1 The ordinary hours of work for each employee will be displayed on a roster in a place conveniently accessible to 

employees at least seven days before the commencement of the day on which the roster commences. 
22.6.2 A roster may be altered by agreement between the parties to enable the service of the organisation to be carried on in an 

emergency, or when another employee is absent from duty. 
22.6.3 Every employee will be entitled to two consecutive programmed days off duty unless varied by mutual agreement. 
22.6.4 An employee will have at least ten hours free from duty between the completion of one rostered shift and the 

commencement of the next rostered shift. 
22.7 Night shift 

An employee changing from night duty to day duty or from day duty to night duty will be free from duty during the 
twenty hours immediately preceding the commencement of the changed duty. 

22.8 Rostered days off - eight hour shift employees 
22.8.1 A full-time employee who is engaged to work shifts will be entitled to five rostered days off in each twenty week period 

which will be nominated by the employer in accordance with the rostering provisions of this clause. 
22.8.2 Notwithstanding any other provision of this award, by mutual agreement between the employer and the employee, a full-

time employee may work an average of 38 ordinary hours per week in a manner other than with a rostered day off, by 
either: 
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(1) having one shift in each week of less than eight ordinary hours; or 
(2) having one shift in each two week period of less than eight hours duration. 

22.8.3 The day or days on which the shorter shifts will be worked will be as mutually agreed between the employer and the 
employee. 

22.8.4 Where either the employee or employer believes that the methods of working a 38 hour week contained in 22.8.2 are of 
benefit but is unable to reach agreement with the other party, the matter will be dealt with in accordance with clause 8 - 
Procedure to Avoid Industrial Disputation. 

22.8.5 Notwithstanding anything else in this award, a full-time employee may seek to defer or be requested to defer any rostered 
day off which becomes due for a period of up to six months, provided that the deferment is by mutual agreement. 

22.8.6 No more than five rostered days off may be deferred at any given time. 
22.8.7 Deferred rostered days off may be taken as single days or as a block in any manner mutually agreed. 
22.9 Work on a rostered day off 

An employee required to work on a day otherwise nominated as a rostered day off and which is not substituted in 
accordance with this clause, will be paid for work in accordance with the overtime provisions of this award. 

22.10 Twelve hour shifts 
22.10.1 In any arrangement of working hours where the working hours are to exceed eight on any shift, the arrangement of hours 

will be subject to agreement between the employer and the majority of employees concerned. 
22.10.2 Except in cases of emergency, at least one week's notice will be given to an employee going on night duty. 
22.11 Inactive shifts 
22.11.1 Notwithstanding the other provisions of this award where the requirements of the service enables inactive shifts to be 

undertaken, employees may be rostered for inactive shifts. 
22.11.2 An inactive shift will mean a rostered night shift during which an employee is required to attend at the employer’s 

premises but, except for routine securing of and remaining on the premises, is not required to carry out other duties for in 
excess of an average of 1/10th of the hours of such shifts. The average of other duties will be calculated over the number 
of inactive shifts undertaken in a pay period. 

22.11.3 Subject to this subclause all hours of inactive shifts, including other duties time which is not paid as overtime, will be 
regarded as ordinary hours for the purposes of this award. 

22.11.4 All time spent on other duties in excess of the 1/10th average in a pay period will be regarded as overtime and payable at 
the employee’s substantive award classification in accordance with clause 21 - Overtime. 

22.11.5 Notwithstanding the other provisions of this award the rate of pay for inactive shifts will be $15.00 per hour to be 
amended from time to time in accordance with the adult minimum wage rate, but where a casual employee is engaged on 
inactive shifts, the casual loading will apply in addition to the hourly rate referred to herein. 

22.11.6 Employers seeking to introduce new inactive shift arrangements after the date of commencement of this award may do so 
utilising the provisions of clause 6 - Enterprise flexibility. 

PART 7 – LEAVE AND PUBLIC HOLIDAYS 
23 ANNUAL LEAVE 
23.1 Annual leave entitlement - general 

An employee, other than a casual employee, will be entitled to four weeks annual leave on full pay after twelve months 
continuous service: 

23.2 Annual leave entitlement - shift employees 
23.2.1 An employee regularly rostered for duty over seven days of the week or who works permanent night shift work will be 

entitled to up to five weeks annual leave. 
23.2.2 An employee regularly rostered for duty over seven days of the week will have his or her additional annual leave 

calculated in accordance with the following scale: 
Number of Sundays (on which work is required) Additional annual leave 

7 to 13 1 day 
14 to 20 2 days 
21 to 27 3 days 
28 to 30 4 days 
31 or more 5 days 

23.2.3 An employee who regularly works permanent night shift will have his or her additional week’s leave accrue on a pro rata 
basis for each completed month of service. 

23.3 Payment for annual leave 
Payment for annual leave will be made in the pay period prior to the employee commencing on leave unless the employer 
and the employee have agreed to an alternative arrangement. 
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23.4 Annual leave loading 
23.4.1 In addition to annual leave payments, an employee proceeding on annual leave will receive a loading of 17.5% of annual 

leave pay. Provided that upon termination the loading will not be paid on pro rata leave. 
23.4.2 Shift employees referred to in clause 22 - Shift Work, whilst on annual leave, will be entitled to an average of the shift 

penalties they would have received had they been working. Provided that where the average shift penalties are less that 
17.5% the loading will be 17.5%. 

23.5 Time of taking annual leave 
23.5.1 Any employee, who has completed at least one month's continuous service may, on written application to the employer, 

be granted annual leave on a pro-rata basis prior to the completion of any period of a full twelve months' service. Where 
such pro-rata annual leave is granted by the employer: 
(1) the employee will be entitled to payment of annual leave loading in accordance with 23.3; and 
(2) the period of pro-rata annual leave will be deducted from the annual leave otherwise payable at the end of that 

period of twelve months' service. 
23.5.2 Approval of any application for pro-rata annual leave in accordance with this subclause will be subject to the employer's 

convenience and will not unreasonably affect the operation of the service concerned, but will not be unreasonably 
withheld. 

23.5.3 Annual leave will be given at a time determined by mutual agreement between the employer and the employee within a 
period not exceeding six months from the date when the right to annual leave accrued, provided that such annual leave 
may be deferred by mutual agreement in writing between employer and employee. 

23.6 Annual leave exclusive of public holidays 
Annual leave will be exclusive of any of the holidays prescribed in clause 29 - Public holidays and if any holidays fall 
within an employee's period of annual leave and is observed on a day which, in the case of that employee, would have 
been an ordinary working day, there will be added to the period of annual leave time equivalent to the ordinary time 
which the employee would have worked if such day had not been a holiday. 

23.7 Proportionate annual leave on termination 
Should an employee not complete any period of twelve months' service, the employee will, on the termination of 
employment, provided that the employee has been employed continuously for one month or more, be entitled to pay in 
lieu of annual leave on a pro-rata basis for each completed month of service. 

23.8 Remote employees 
Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 
South Latitude or in Carnarvon, will be entitled to, in the case of full time employees, 38 hours annual leave in addition to 
that prescribed in 23.1 or 23.2 or in the case of part-time employees, one week's annual leave in addition to that 
prescribed in 23.1 or 23.2 calculated on the basis of average weekly number of hours worked over the previous twelve 
months. 

24 PERSONAL LEAVE 
24.1 The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to 

casual employees.  The entitlements of casual employees are set out in clause 9.4 – Casual Employment. 
24.2 Definitions 
24.2.1 The term immediate family includes: 

(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the employee. A 
de facto spouse means a person of the opposite sex to the employee who lives with the employee as his or her 
husband or wife on a bona fide domestic basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, grandparent, 
grandchild or sibling of the employee or spouse of the employee. 

24.3 Amount of Paid Personal Leave. 
24.3.1 Paid personal leave is available to an employee when they are absent: 

(1) due to personal illness or injury; or 
(2) for the purposes of caring for an immediate family or household member who is sick and requires the employee's 

care and support (carer's leave) or who requires care to an unexpected emergency; 
24.3.2 The amount of personal leave to which an employee is entitled depends on how long they have worked for the employer 

as indicated below: 
Length of time worked for the employer   Personal leave (hours) 
(1) In the first year of employment   Up to 76 hours per annum 
(2) From the second and subsequent   76 hours per annum 
 years of employment 
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24.4 Accumulation of personal leave 
24.4.1 First year of employment 
24.4.2 In the first year, unused personal leave accrues by the lesser of: 

(1) Seventy six hours less the total amount of personal leave taken during the year; or 
(2) the balance of the year’s unused personal leave. 

24.5 Second and subsequent years of employment 
24.5.1 In the second and subsequent years of employment, unused personal leave accrues by the lesser of: 

(1) Seventy six hours less the total amount of personal leave taken during the year; or 
(2) the balance of the year’s unused personal leave. 

24.5.2 Part-time employees will be entitled to personal leave on a pro-rata basis. 
24.6 Personal leave for personal injury or sickness 

An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

24.7 Personal leave to care for an immediate family or household member 
24.7.1 Subject to 24.7.2 and 24.7.3, a full-time employee is entitled to use their personal leave to care for members of their 

immediate family or household who are sick and require care and support or who require care due to an unexpected 
emergency. 

24.7.2 The entitlement in 24.7.1 is subject to the employee being responsible for the care and support of the person concerned. In 
normal circumstances an employee is not entitled to take leave for this purpose where another person has taken leave to 
care for the same person. 

24.7.3 Except as provided for in 24.7.4, not more than 76 hours of personal leave can be used in a year by an employee for the 
purposes set out in 24.7.1.  These limits apply to the employee’s total accrued personal leave which includes any untaken 
personal leave from the current year’s entitlement and any untaken personal leave which has accumulated from previous 
years. 

24.7.4 By agreement between an employer and an individual employee, the employee may access an additional amount of their 
accrued personal leave for the purposes set out in 24.7.1, beyond the relevant limit set out in 24.7.3. In such 
circumstances, the employer and the employee shall agree upon the additional amount that may be accessed. 

24.8 Employee must give notice 
24.8.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered starting 

time, unless he or she has a good reason for not doing so. 
24.8.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 
(2) how long the employee expects to be away from work. 

24.8.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer by 
telephone at the first opportunity. 

24.8.4 When taking leave to care for members of their immediate family or household who are sick and require care and support, 
or who require care due to an unexpected emergency, the notice must include: 

(1) The name of the person requiring care and support and their relationship to the employee; 
(2) The reasons for taking such leave; and 
(3) The estimated length of absence. 

24.9 Evidence supporting the claim 
24.9.1 When taking leave for personal illness or injury, the employee must, if required by the employer, establish by production 

of a medical certificate or statutory declaration, that the employee was unable to work because of injury or personal 
illness. 

24.9.2 When taking leave to care for members of their immediate family or household who are sick and require care and support, 
the employee must, if required by the employer, establish by production of a medical certificate or statutory declaration, 
the illness of the person concerned and that such illness requires care by the employee. 

24.9.3 When taking leave to care for members of their immediate family or household who require care due to an unexpected 
emergency, the employee must, if required by the employer, establish by production of documentation acceptable to the 
employer or a statutory declaration, the nature of the emergency and that such emergency resulted in the person 
concerned requiring care by the employee. 

24.10 The effect of workers’ compensation 
If an employee is receiving workers’ compensation payments, he or she is not entitled to personal leave. 
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24.11 Personal leave during annual leave 
24.11.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal ill 

health or injury during the time when he/she is absent on annual leave and an employee may apply for and the employer 
shall grant paid personal leave in place of paid annual leave. 

24.11.2 Application for replacement shall be made within seven days of resuming work and then only if the employee was 
confined to his/her place of residence or a hospital as a result of his/her personal ill health or injury for a period of five 
consecutive working days or more and he/she produces a certificate from a registered medical practitioner that he/she was 
so confined. Provided that the provisions of this paragraph do not relieve the employee of the obligation to advise the 
employer in accordance with 24.5 of this clause if he/she is unable to attend for work on the working day next following 
his/her annual leave. 

24.11.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to which the 
employee was entitled at the time he/she proceeded on annual leave and shall not be made with respect to fractions of a 
day. 

24.11.4 Where paid personal leave has been granted by the employer in accordance with 24.11.1, 24.11.2 and 24.11.3 of this 
subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid personal leave 
and the replaced annual leave may be taken at another time mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next period of annual leave or, if termination occurs before then, be 
paid for in accordance with the provisions applying to annual leave. 

24.11.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in clause 23 - Annual leave, shall be deemed to have been paid with 
respect to the replaced annual leave. 

24.12 Unpaid personal leave 
Where an employee has exhausted all paid personal leave entitlements, they are entitled to take unpaid personal leave to 
care for members of their immediate family or household who are sick and require care and support or who require care 
due to an unexpected emergency. The employer and the employee shall agree on the period. In the absence of agreement, 
the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, provided the 
requirements of 24.8 and 24.9 are met. 

24.13 Casual employment 
Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
subclause 9.5. 

25 BEREAVEMENT LEAVE 
25.1 Paid leave entitlement 
25.1.1 Death in Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production of 
satisfactory evidence (if required by the employer), or the death in Australia of either a member of the employee's 
immediate family or household. 

25.1.2 Death outside Australia 
A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production of 
satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the employee's 
immediate family or household, where the employee travels outside Australia to attend the funeral. 

25.1.3 Part-time employees 
A part-time employee is entitled to take three days bereavement leave on the same basis as prescribed for full-time 
employees in 25.1.1 and 25.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

25.1.4 Unpaid leave 
Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave. The employer and the employee should agree on the length of the unpaid leave. 
In the absence of agreement, a full-time employee is entitled to take up to three days unpaid leave, provided the 
requirements of 25.1.1 and 25.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 25.1.3 are met. 

25.1.5 Indigenous Australians 
Employees who are Indigenous Australians will be entitled to extended bereavement leave in accordance with the 
requirements of their culture and community.  Provided that the extended leave will total no more than five days leave. 

26 PARENTAL LEAVE 
26.1.1 Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
26.1.2 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to other casual 

employees. 
26.1.3 An eligible casual employee means a casual employee: 
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(1) employed by an employer on a regular and systematic basis for several periods of employment or on a regular and 
systematic basis for an ongoing period of employment during a period of at least 12 months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing employment. 
26.1.4 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis (including 

any period of authorised leave or absence). 
26.1.5 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

26.1.6 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, other than 
in accordance with this clause. 

26.2 Definitions 
26.2.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a child where 

child means a person under school age who is placed with the employee for the purpose of adoption, other than a child or 
step-child of the employee or of the spouse of the employee or a child who had previously lived continuously with the 
employee for a period of six months or more. 

26.2.2 Subject to 26.2.3, in this clause, spouse includes a de facto or former spouse. 
26.2.3 In relation to 26.12, spouse includes a de facto spouse but does not include a former spouse. 
26.3 Basic entitlement 
26.3.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental leave on a 

shared basis in relation to the birth or adoption of their child. For females, maternity leave may be taken and for males, 
paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

26.3.2 Subject to 26.9, parental leave is to be available to only one parent at a time, except that both parents may simultaneously 
access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

26.4 Variation of Parental leave 
Where an employee takes leave under clause 26.3.1 or 26.5.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to their employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 26.3.1 or 26.5.1(2). 

26.5 Right to Request 
26.5.1 An employee entitled to parental leave pursuant to the provisions of clause 26.3 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in clauses 26.3.2(1) and 26.3.2(2) up to a 

maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 26.3.1 by a further continuous period of leave 

not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

26.5.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the request is 
genuinely based on the employee’s parental responsibilities, may only refuse the request on reasonable grounds related to 
the effect on the workplace or the employer’s business.  Such grounds might include cost, lack of adequate replacement 
staff, loss of efficiency and the impact on customer service. 

26.6 Employees request and the employer’s decision to be in writing 
The employee’s request and the employer’s decision made under clauses 26.5.1(2) and 26.5.1(3) must be recorded in 
writing. 

26.7 Request to return to work part-time 
Where an employee wishes to make a request under clause 26.5, such a request must be made as soon as possible but no 
less than seven weeks prior to the date upon which the employee is due to return to work from parental leave. 

26.8 Maternity leave 
26.8.1 An employee must provide notice to the employer in advance of the expected date of commencement of parental leave. 

The notice requirements are: 
(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating that the 

employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to be taken - at 

least four weeks. 
26.8.2 When the employee gives notice under 26.8.1 the employee must also provide a statutory declaration stating particulars of 

any period of paternity leave sought or taken by her spouse and that for the period of maternity leave she will not engage 
in any conduct inconsistent with her contract of employment. 
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26.8.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the birth 
occurring earlier than the presumed date. 

26.8.4 Subject to 26.3.1 and unless agreed otherwise between the employer and employee, an employee may commence parental 
leave at any time within six weeks immediately prior to the expected date of the birth. 

26.8.5 Where an employee continues to work within the six week period immediately prior to the expected date of birth, or 
where the employee elects to return to work within six weeks after the birth of the child, an employer may require the 
employee to provide a medical certificate stating that she is fit to work on her normal duties. 

26.9 Special maternity leave 
26.9.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity leave, 

the employee may take unpaid special maternity leave of such period as a registered medical practitioner certifies as 
necessary. 

26.9.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee may be 
entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

26.9.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid sick leave 
to which she is then entitled and such further unpaid special maternity leave as a registered medical practitioner certifies 
as necessary before her return to work. The aggregate of paid sick leave, special maternity leave and parental leave, 
including parental leave taken by a spouse, may not exceed 52 weeks. 

26.10 Recommencement date 
Where leave is granted under 26.8.4, during the period of leave an employee may return to work at any time, as agreed 
between the employer and the employee provided that time does not exceed four weeks from the recommencement date 
desired by the employee. 

26.11 Paternity leave 
26.11.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant and the 
expected date of birth, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 26.3.2(1), 26.3.2(2) and 

26.5.2, a statutory declaration stating: 
(4) he will take that period of paternity leave to become the primary care-giver of a child; 
(5) particulars of any period of maternity leave sought or taken by his spouse; and 
(6) that for the period of paternity leave he will not engage in any conduct inconsistent with his contract of 

employment. 
26.11.2 The employee will not be in breach of 26.11.1 if the failure to give the required period of notice is because of the birth 

occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
26.12 Adoption leave 
26.12.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption leave and 

the period of leave to be taken. An employee may commence adoption leave prior to providing such notice, where 
through circumstances beyond the control of the employee, the adoption of a child takes place earlier. 

26.12.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with their contract 

of employment. 
26.12.3 An employer may require an employee to provide confirmation from the appropriate government authority of the 

placement. 
26.12.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will notify the 

employer immediately and the employer will nominate a time not exceeding four weeks from receipt of notification for 
the employee's return to work. 

26.12.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of notice if such 
failure results from a requirement of an adoption agency to accept earlier or later placement of a child, the death of a 
spouse, or other compelling circumstances. 

26.12.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory interviews 
or examinations as are necessary as part of the adoption procedure. The employee and the employer should agree on the 
length of the unpaid leave. Where agreement cannot be reached, the employee is entitled to take up to two days unpaid 
leave. Where paid leave is available to the employee, the employer may require the employee to take such leave instead. 

26.13 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under clause 26.5. 
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26.14 Transfer to a safe job 
26.14.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising out of the 

pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the employee to continue 
at her present work, the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the commencement of maternity leave. 

26.14.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the employee, to 
commence parental leave. 

26.15 Returning to work after a period of parental leave 
26.15.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks prior to the 

expiration of the leave. 
26.15.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave. In the case 

of an employee transferred to a safe job pursuant to 26.14 the employee will be entitled to return to the position they held 
immediately before such transfer. 

26.15.3 Where such position no longer exists but there are other positions available which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position as nearly comparable in status and pay to that of their 
former position. 

26.16 Replacement employees 
26.16.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted or 

transferred, as a result of an employee proceeding on parental leave. 
26.16.2 Before an employer engages a replacement employee the employer will inform that person of the temporary nature of the 

employment and of the rights of the employee who is being replaced. 
26.17 Communication During Parental Leave 
26.17.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at the 

workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or responsibility 

level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave. 
26.17.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return to work 
and whether the employee intends to request to return to work on a part-time basis. 

26.17.3 The employee shall also notify the employer of changes of address or other contact details which might affect the 
employer’s capacity to comply with 26.17.1. 

27 LONG SERVICE LEAVE 
27.8 Long service leave entitlement 

All employees will be entitled to paid long service leave in accordance with the legislation applying in Western Australia. 
28 JURY SERVICE 
28.1.1 Reimbursement for jury service 

An employee required to attend for jury service during his/her ordinary working hours will be reimbursed by the 
employer an amount equal to the difference between the amount paid in respect of attendance for such jury service and 
the amount of wages the employee would have received in respect of the ordinary time the employee would have worked 
had the employee not been on jury service. 

28.1.2 Notification of jury service 
An employee will notify the employer as soon as possible of the date upon which the employee is required to attend for 
jury service. 

28.1.3 Proof of attendance at jury service 
Further, the employee will give the employer documentary proof of attendance, the duration of such attendance and the 
amount received in respect of such jury service. 

29 PUBLIC HOLIDAYS 
29.1 Public holidays entitlement 
29.1.1 An employee will be entitled to holidays on the following days: 

(1) New Year’s Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; 
(2) As prescribed in Western Australia: Australia Day, Anzac Day, Queen’s Birthday,  Labour Day and Foundation 

Day. 
29.1.2 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof will be observed on 27 December. 
29.1.3 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof will be observed on 28 December. 
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29.1.4 When New Year’s Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof will be observed 
on the next Monday. 

29.2 Additional public holidays 
29.2.1 Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 

29.1.1 above, those days will constitute additional holidays for the purpose of this award. 
29.3 Public holidays - penalty rates 
29.3.1 When an employee is required to be on duty on any of the public holidays the employee will be entitled to payment as 

follows: 
(1) When an employee is required to be on duty on any of the holidays such employee will be allowed payment for 

all time worked at the rate of double time and one half; or 
(2) By agreement, between the employer and the employee concerned, the employee may be granted time off in 

ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 
29.4 Rostered day off falling on a public holiday 
29.4.1 When a public holiday other than Easter Saturday falls on an employee’s rostered day off, such employee will be entitled 

to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the employee and the employer. 
29.5 Ability to substitute another day 
29.5.1 An employer and his or her employees may agree to substitute another day for any prescribed holiday in this clause. For 

this purpose, the consent of the majority of affected employees will constitute agreement. 
29.5.2 The National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any of the specified 

holidays contained therein. The holiday on which work is to be performed in lieu of National Aboriginal Day of 
Celebration is to be agreed between the employer and the employee concerned. Any dispute about the operation of this 
provision is to be resolved in accordance with the disputes resolution procedures provided in this award. 

30 ABORIGINAL AND TORRES STRAIT ISLANDER CEREMONIAL LEAVE 
30.1.1 An employee who is legitimately required by the employee's Aboriginal or Torres Strait Islander tradition to be absent 

from work for ceremonial purposes will be entitled to up to ten working days unpaid leave in any one year. The employee 
will be able to establish to the employer that the employee has an obligation under Aboriginal or Torres Strait Islander 
custom and/or traditional law to participate in ceremonial activities will be granted such leave without pay for a maximum 
period of ten days per year, or for such extension granted by the employer. Such leave will not affect the employee's 
entitlement to bereavement leave prescribed by clause 25.5 of this award. 

30.1.2 Approval of all Aboriginal and Torres Strait Island Ceremonial leave will be subject to the employer's convenience and 
will not unreasonable affect the operation of the project concerned but will not be unreasonably withheld. 

31 NAMED PARTIES TO THE AWARD 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Aboriginal Alcohol and Drug Service (AADS) (Inc) employed at the Refuge Service known as “Wooree Miya”. 
Agencies for South West Accommodation Inc.  
Goldfields Women’s Refuge 
Lucy Saw Women’s Refuge 
Nardine Wimmin’s Refuge 
Orana Women’s Refuge 
Pat Thomas Memorial Community House 
South West Refuge Inc. 
Swan Emergency Accommodation Incorporated 
Zonta House 
32 LIBERTY TO APPLY 

Liberty to apply is reserved for any employer, who, as a consequence of being bound by this Interim Award, needs to 
reduce and/or postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  
The merit of the application shall be determined in the light of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested.  The impact on employment at the enterprise level of the increase in labour 
costs is a significant factor to be taken into account in assessing the merit of the application. 
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Mr S Bibby (as agent) on behalf of the respondents who have filed warrants 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant, Mr S White as agent on behalf of the Shire of Toodyay 
and Mr S Bibby as agent on behalf of the respondents who have filed warrants, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Local Government Officers’ (Western Australia) Interim Award 2011 be made in accordance with the 
following schedule and that such award shall have effect on and from 25 March 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
 

SCHEDULE 
PART 1 - APPLICATION AND OPERATION OF AWARD 

1. - AWARD TITLE 
This award shall be referred to as the Local Government Officers’ (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of Award 
1. Award Title 
2. Arrangement 
3. Area, Scope and Duration of This Award 
4. Definitions 
5. Minimum Adult Award Wage 
6. Availability of Award 
PART 2 – Award Flexibility 
7. Enterprise Flexibility 
8. Facilitative Provisions 
PART 3 – Consultation and Dispute Resolution 
9. Disputes Settlement Procedure 
PART 4 – Employment Relationship, Duties and Related Arrangements 
10. Contract of Employment 
11. Appointment and Probation 
12. Redundancy 
PART 5 – Salaries and Related Matters 
13. Salaries – Minimum Annual 
14. Relieving and Higher Duties 
15. Classification/Reclassification of Positions 
16. National Training Wage 
17. Allowances 
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18. Local Authority Elections 
PART 6 – Hours of Work, Breaks, Overtime, Shift Work, Weekend Work 
19. Hours 
20. Additional Rates for Ordinary Hours of Work 
21. Shift Work 
22. Overtime 
23. Standby for Work 
PART 7 – Leave of Absence and Public Holidays 
24. Annual Leave 
25. Personal Leave 
26. Bereavement Leave 
27. Parental Leave 
28. Public Holidays 
PART 8 – Transfers, Travelling and Working Away From Usual Place of Work 
29. Reimbursement of Accommodation and Camping Expenses 
30. Travelling Expense Reimbursement 
PART 9 – Staff Development, Training and Related Matters 
31. Staff Development/Performance Review 
32. Named Parties to Award 
33. Named Respondents 

3. - AREA, SCOPE AND DURATION OF THIS AWARD 
3.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not. 
3.2 This award shall not apply to employees employed by employers who are national system employers, as defined by the 

Fair work Act 2009. 
3.3 This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 

4. - DEFINITIONS 
4.1 Airport Officer shall mean an Officer appointed by the employer whose duties include use of the Reporting Officers 

Handbook, the care of the employer’s Airport facilities and who may also be responsible for the oversight of the use and 
conduct of the operation of such facilities and associated facilities and installations.  Staff supervision may also be a 
requirement of the position. 

4.2 Commission shall mean the Western Australian Industrial Relations Commission. 
4.3 Community Services Officer (Welfare and ancillary services) shall mean a person engaged by a respondent whose role is 

to encourage, promote or conduct community pursuits and whose aim is the maintenance or improvement of general 
social and living standards with regard to family support, services, income, welfare, employment, education, health, 
housing, children, youth, aged and domiciliary services, or who is primarily concerned with the social and living 
standards in the community and shall include an Assistant Community Services Officer. 

4.4 Community Services Officer (recreation) shall mean a person engaged by a respondent whose role is to initiate, 
coordinate, encourage, promote or conduct recreational activities within a community and shall include an assistant in 
relation to such functions and recreation centre and swimming pool staff.  Provided that this definition does not include a 
person employed in a clerical capacity, for example Cashier/Receptionist in a Recreation/Aquatic Centre. 

4.5 Community Services Officer (Arts, Theatre and Museum) shall mean a person engaged by a respondent whose role is to 
raise the community's awareness of existing programmes, exhibitions, events, groups and organisations relative to arts 
and to encourage a positive and continuing interest in the arts within a community. 
An Officer may be a Theatre Manager who is responsible for the supervision of Theatre workers and coordination and 
promotion of activities of the Theatre or a Museum Supervisor who is responsible for the overall supervision, care and 
maintenance of an employer’s Museum. 

4.6 Law Enforcement Officer shall mean an employee employed to patrol within the geographical confines of a Local 
Authority for the purpose of watching, protecting or inspecting all property belonging to the Local Authority and/or to 
enforce one or more of the Authority's By-Laws or any Acts of Parliament which that Authority is empowered to enforce. 

4.7 Local Authority, Authority, Local Government and Employer shall mean a respondent to this award or body to whom the 
award applies. 

4.8 Officer or Employee shall mean a person appointed by a Local Authority to one of the classifications in this award, a 
person engaged by a Local Authority as a Trainee in accordance with Clause 16. – National Training Wage, and any other 
person appointed by a Local Authority to a non-elective office necessary to the proper carrying out of the power and 
duties imposed upon the Local Authority by the Local Government Act 1995, its successor and/or any other Act. 

4.9 Service wherever appearing in the award shall, besides actual working service, include time for which the employee is 
entitled to claim sick pay or time spent on holidays or annual leave as prescribed by this award.  Any other time in respect 
of which an employee is absent from work shall not count as service but this does not mean that such other absence will 
necessarily break continuity of service. 

4.10 Supervisory Officer shall mean an Officer appointed to supervise and control a section (or sections) of the employer’s 
outside work force and may be required to participate in the preparation of budgets and estimates. 
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4.11 Union(s) shall mean the Western Australian Municipal, Administrative, Clerical and Services Union of Employees and/or 
the Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees. 

4.12 Week shall mean the maximum 38 averaged ordinary hours or such lesser period of average ordinary hours generally 
worked by an employee under his/her contract of employment in a seven day period. 

5. - MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
5.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
5.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall: 
5.8.1 Apply to all work in ordinary hours; 
5.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
5.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
5.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
5.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
5.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
6. - AVAILABILITY OF AWARD 

The employer shall make available a copy of this award to any employee on request. 
PART 2 - AWARD FLEXIBILITY 

7. - ENTERPRISE FLEXIBILITY 
7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more  efficiently according to its particular needs, the 
following process shall apply: 
7.1.1 A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace shall be established. 
7.1.2 For the purpose of the consultative process, the employees may nominate the Union or Unions bound by this 

award, or other representative, to represent them. 
7.1.3 Where agreement is reached an application shall be made to the Commission to register  the same. 
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8. - FACILITATIVE PROVISIONS 
8.1 Agreement to vary award provisions 

8.1.1 This award contains facilitative provisions which allow agreement between an employer and employees on how 
specific award provisions are to apply at the workplace or section or sections of it.  The facilitative provisions 
are identified in 8.2, 8.3 and 8.4. 

8.1.2 The specific award provisions establish both the standard award condition and the framework within which 
agreement can be reached as to how the particular provisions should be applied in practice.  Facilitative 
provisions are not to be used as a device to avoid award obligations nor should they result in unfairness to an 
employee or employees covered by this award. 

8.2 By individual agreement 
8.2.1 The following facilitative provisions can be utilised upon agreement between an employer and an employee 

provided that the agreement complies with 8.2.2 and 8.2.3: 
Subject matter Clause 
Part-time/job sharing 10.1.2(3) 
Annual leave loading 13.6.5 
Additional weeks leave 13.6.6 
Salary sacrifice 13.7 
Spread of hours 19.1.1 
Extended work cycles/hours of work 19.1.2 
Hours of work - Computer Operators/Information Technology 
Officers 

19.6 

Alternative working arrangements 19.10 
Display of roster 19.11 
Shift workers time in lieu for public holidays 21.7 
Change in rostered overtime 22.3.1(4) 
Time in lieu 22.4.1 
Ten hour break 22.5 
Agreed allowance in lieu of overtime 22.7 
Cash out of leave loading 24.1.3(2) 
Taking of leave 24.5 
The agreement reached must be recorded in the time and wage record kept by the employer. 

8.2.2 If an employee is a member of a Union bound by the award, the employee may be represented by the Union in 
meeting and conferring with the employer about the implementation of the facilitative provisions. 

8.2.3 The Union must be given a reasonable opportunity to participate in negotiations regarding the proposed 
implementation of a facilitative provision.  Union involvement does not mean that the consent of the Union is 
required prior to the introduction of agreed facilitative arrangements. 

8.3 Facilitation by majority or individual agreement 
8.3.1 Subject to 8.3.2 and 8.3.3, the following facilitative provisions can be utilised upon agreement between the 

employer and the majority of employees in the workplace or a section or sections of it or, the employer and an 
individual employee. 
Subject matter Clause 
Payment of salaries 13.3.3 
Hours of work 19.1.1 
Change of roster notice 21.8 
Substitution of public holidays 28.4.1 

8.3.2 Majority agreement 
Where agreement has been reached with the majority of employees in the workplace or a section or sections of 
it to implement a facilitative provision in 8.3 the employer may not implement that agreement unless: 
(1) it complies with 8.2.1, 8.2.2 and where specified in 8.5; or 
(2) agreement has been reached with each individual employee to be covered by the facilitative provision. 

8.3.3 Individual agreement 
Where no agreement has been sought by the employer with the majority of employees in accordance with 8.3.2, 
the employer may seek to reach agreement with individual employees in the workplace, and such agreement 
will be binding on individual employees provided it complies with 8.2.1 and 8.2.2 and provided that the 
agreement is only with an individual employee or a number of individuals less than the majority in the 
workplace or a section or sections of it. 

8.4 Facilitation by majority agreement 
8.4.1 The following facilitative provisions may only be utilised upon agreement between the employer and the 

majority of employees in the workplace or a section or sections of it. 
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Subject matter Clause 
Hour shifts 19 
Additional rates for ordinary hours of work 20 
Period and payment of annual leave 24.1 
Christmas closedown 24.6 
Public holiday shifts 28.6 

Where agreement has been reached with the majority of employees in the workplace, or a section or sections of 
it, to implement a facilitative provision in 8.4.1, that agreement shall be binding on all such employees, 
provided the requirements of 8.2.1 and 8.2.2 and where specified in 8.5 have been met. 

8.4.2 Additional safeguard 
(1) An additional safeguard applies to: 

Subject matter Clause 
Period or payment of wages 13.3 
Additional rates for ordinary hours of work 20 

(2) The additional safeguard requires that the Unions which are party to the award and which have 
members employed at an enterprise covered by the award shall be informed by the employer of the 
intention to use the facilitative provision and shall be given a reasonable opportunity to participate in 
the negotiations regarding its use.  Union involvement in this process does not mean that the consent 
of the Union is required prior to the introduction of agreed facilitative arrangements at the enterprise. 

8.5 Majority vote at the initiation of the employer 
A vote of employees in the workplace, or a section or sections of it, taken in accordance with 8.3 or 8.4, to determine if 
there is majority employee support for implementation of a facilitative provision, will be of no effect, unless taken with 
the agreement of the employer. 

8.6 Dispute over facilitation 
In the event that a dispute or difficulty arises over the implementation or continued operation of a facilitative provision, 
the matter will be handled in accordance with the dispute resolution procedure in Clause 9. - Disputes Settlement 
Procedure. 

PART 3 - CONSULTATION AND DISPUTE RESOLUTION 
9. - DISPUTES SETTLEMENT PROCEDURE 

9.1 Subject to the provision of the Industrial Relations Act 1979 any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, between a respondent employer and the Union or a respondent employer and his/her 
employees, shall be settled in accordance with the procedures set out herein. 

9.2 Where an employee or a group of employees raises the matter, the following steps shall be observed: 
9.2.1 The employee(s) concerned shall discuss the matter with the immediate supervisor.  If the matter cannot be 

resolved at this level the supervisor shall, within three days, refer the matter to a more Senior Officer nominated 
by the employer and the employee(s) shall be advised accordingly. 

9.2.2 The Senior Officer shall, if he/she is able, answer the matter raised within one week of it being referred to 
him/her and, if he/she is not so able, shall refer the matter to the employer for its attention, and the employee(s) 
shall be advised accordingly. 

9.2.3 Role of nominated representative 
(1) If the matter has been referred in accordance with 9.2.2 the employee(s) shall nominate their 

representative, so that he/she may have the opportunity of discussing the matter with the employer. 
(2) The employer shall, as soon as practicable after considering the matter before it, advise the 

employee(s) and the nominated representative of its decision.  Provided, that such advice shall be 
given within five weeks of the matter being referred to the employer. 

9.2.4 Should the matter remain in dispute after the above processes have been exhausted either party may refer the 
matter to the Commission for conciliation in the first instance and determination by arbitration if conciliation 
fails to resolve the dispute. 

9.3 Settlement of dispute - training leave 
9.3.1 A Union delegate/shop steward (or other employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an 
accredited training provider and, approved by the Union on the following conditions: 
(1) the scope, content and level of the courses are directed to the enhancement of the operation of the 

settlement of dispute/dispute resolution procedure; 
(2) reasonable notice (30 days) is given by the Union delegate/shop steward or another workplace 

representative; 
(3) the taking of leave is arranged having regard to the operational requirements of the employer; 
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(4) the Union delegate/shop steward or another workplace representative taking such leave shall be paid 
all ordinary time earnings which normally become due and payable during the period of leave; 

(5) leave of absence granted pursuant to this clause shall count as service for all purposes of this award. 
PART 4 - EMPLOYMENT RELATIONSHIP, DUTIES AND RELATED ARRANGEMENTS 

10. - CONTRACT OF EMPLOYMENT 
10.1 Continuing employment 

10.1.1 Full-time 
A full-time Officer shall mean an Officer who is engaged to work the standard ordinary hours of an authority in 
accordance with Clause 19. - Hours. 

10.1.2 Part-time/job sharing 
(1) A part-time Officer shall mean an Officer who works regularly for less than the standard ordinary 

hours in any week. 
(2) An Officer so employed shall receive payment for salary, annual leave, sick leave and location 

allowance as prescribed by this award on a pro rata basis in the same proportion as the number of 
hours usually worked each week bears to the standard ordinary hours prescribed for the classification 
of work performed. 

(3) By agreement an employer and employee may vary the agreed hours of work. In the event that an 
employer seeks to vary the agreed hours of work without the consent of the employee the appropriate 
notice as prescribed by 10.3.1 hereof shall be given. Provided, however, that the employer and the 
employee may agree to a lesser period of notice. 

10.2 Non-continuing employment 
10.2.1 Casual employment 

(1) A casual Officer shall be paid an hourly rate determined by adding a loading of 20% to the ordinary 
hourly rate of pay for the classification of work performed in addition to any other penalty rate 
payable for the hours of work performed. 

(2) A casual Officer shall not be entitled to the benefits of Clause 24. - Annual Leave, Clause 25. - 
Personal Leave, Clause 27. - Parental Leave and Clause 28. - Public Holidays of this award. 

(3) Where a casual Officer is entitled to the provisions of clause 17.2, such payment shall be made on a 
pro rata basis. 

(4) Casual Officers shall not be engaged in excess of 36 weeks, unless otherwise agreed between the 
employer and the Union. 

(5) The services of a casual Officer shall be terminated by one hour's notice given on any day by either 
side, or by payment, on any day by either side, of one hour's wages in lieu of such notice. 

10.2.2 Temporary employment 
(1) A temporary appointment shall mean an Officer employed for a specific project or program which the 

employer indicates at the time of engagement may not be ongoing or an Officer appointed to a 
position which the employer has reason to believe has a duration of less than twelve months, provided 
that the employer and the appropriate Union can agree in writing upon an extension beyond the twelve 
month period. 

(2) The salary to be paid to an Officer employed on the basis of a temporary appointment shall be the 
appropriate award rate, or in the absence of an award rate, a rate agreed to by the employer and Union. 

(3) An Officer employed on the basis of a temporary appointment shall be advised of his/her period of 
employment, hours of work salary and classification in writing prior to the commencement of 
employment. 

(4) This clause does not apply to an Officer who is replacing an Officer on parental leave. 
(5) A temporary Officer may be employed on a part-time basis. 

10.2.3 Fixed term contracts 
(1) Fixed term contracts shall apply to an Officer who is engaged for a specific project or for a specific 

period. 
(2) A fixed term contract may have a renewable clause that can be agreed between the parties. 
(3) Prior to a fixed term contract being entered into between an employer and an employee, the employer 

shall notify in writing the Western Australian Municipal, Administrative, Clerical and Services Union 
of Employees and where applicable, the Association of Professional Engineers, Australia (Western 
Australian Branch) Organisation of Employees. 

10.2.4 Caring responsibilities 
(1) Subject to the evidentiary and notice requirements in clause 25.5 casual employees are entitled to not 

be available to attend work, or to leave work if they need to care for members of their immediate 
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family or household who are sick and require care and support, or who require care due to an 
unexpected emergency, or the birth of a child, or upon the death in Australia of an immediate family 
or household member. 

(2) The employer and the employee shall agree on the period for which the employee will be entitled to 
not be available to attend work.  In the absence of agreement, the employee is entitled to not be 
available to attend work for up to 48 hours (i.e. two days) per occasion.  The casual employee is not 
entitled to any payment for the period of non-attendance. 

(3) An employer must not fail to re-engage a casual employee because the employee accessed the 
entitlements provided for in this clause.  The rights of an employer to engage or not to engage a casual 
employee are otherwise not affected. 

10.3 Notice of Termination 
10.3.1 Subject to the provisions of the Local Government Act 1995, as amended, and the Health Act 1911, as amended, 

the period of notice to be given by the Local Authority to an Officer other than a Casual Officer to terminate the 
contract of service shall be: 
(1) In the case of a Chief Executive Officer, or an Executive Officer who reports to the Chief Executive 

Officer; four weeks, or other notice as required by the contract of employment. 
(2) In order to terminate the employment of an employee the employer must give to the employee the 

period of notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

(3) In addition to the notice in 10.3.1(2), employees over 45 years of age at the time of the giving of the 
notice with not less than two years continuous service, are entitled to an additional week's notice. 

(4) Payment in lieu of the prescribed notice in 10.3.1(1) and 10.3.1(2) must be made if the appropriate 
notice period is not required to be worked.  Provided that employment may be terminated by the 
employee working part of the required period of notice and by the employer making payment for the 
remainder of the period of notice. 

(5) The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if 
the employee's employment had continued until the end of the required period of notice, the employer 
would have become liable to pay to the employee because of the employment continuing during that 
period.  That total must be calculated on the basis of: 
(a) the employee's ordinary hours of work (even if not standard hours); and 
(b) the amounts ordinarily payable to the employee in respect of those hours, including (for 

example) allowances, loading and penalties; and 
(c) any other amounts payable under the employee's contract of employment. 

(6) The period of notice in this clause does not apply: 
(a) in the case of dismissal for serious misconduct; 
(b) to apprentices; 
(c) to employees engaged for a specific period of time or for a specific task or tasks; 
(d) to trainees whose employment under a traineeship agreement or an approved traineeship is 

for a specified period or is, for any other reason, limited to the duration of the agreement; or 
(e) to casual employees. 

(7) Continuous service is defined in 10.7. 
10.4 Notice of termination by an employee 

10.4.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 
and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

10.4.2 If an employee fails to give the notice specified in 10.3.1(2) the employer has the right to withhold monies due 
to the employee to a maximum amount equal to the amount the employee would have received under 10.3.1(5). 

10.5 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 
without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.6 Transmission of business 
Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 
that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
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into account when calculating notice of termination.  However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

10.7 Continuity of service 
Continuous service shall include: 
10.7.1 any absence of the employee from duty if leave of absence has been granted by his/her employer; 
10.7.2 the absence of the employee on account of national service if by operation of regulation four of the Local 

Government (Long Service Leave) Regulations, the period of absence is deemed to be included in the service of 
the employee for the purposes of these regulations; 

10.7.3 there being a period of time between the employee leaving the service of one employer and entering the service 
of another employer if the period is used for recreation leave or as travelling time and does not exceed: 
(1) the period in respect of which payment has been made by the first mentioned employer in lieu of the 

employee’s accrued and pro rata leave entitlements; or 
(2) two weeks; 
whichever is the longer. 

11. - APPOINTMENT AND PROBATION 
11.1 The employer may elect to apply a probationary period of employment in which case the Officer shall be informed prior 

to engagement.  The probationary period will be appropriate to the duties and the responsibilities of the position. 
11.2 Where the procedures in this clause are to apply to an Officer, the Officer shall be informed in writing prior to 

engagement.  Should the procedures not apply an Officer shall be regarded as confirmed as to the type of employment 
upon which the Officer was engaged. 

11.3 During the probationary period, an employer desiring to terminate the services of an Officer shall give to such Officer one 
week's notice, or in lieu thereof, the employer shall pay to the Officer one week's salary. 

11.4 After the successful completion of the probationary period the Officer shall be notified in writing that he/she has 
continuing employment status. 

12. - REDUNDANCY 
12.1 Definitions 

12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
12.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 

exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 Severance pay 

An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
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Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 12.1.5. 

12.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week’s pay is defined in 12.1.5 

12.3.3 Continuity of service shall be calculated in the manner prescribed by clause 10.7. 
12.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if 

employment with the employer had proceeded to the employee's normal retirement date. 
12.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 

redundancy situation in accordance with the Commission’s Termination, Change and Redundancy General 
Order [2005 WAIRC 01715]. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in clause 10.4.  In this circumstance the employee will be entitled to receive the benefits and 
payments they would have received under this clause had they remained with the employer until the expiry of the notice, 
but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2 This provision does not apply in circumstances involving transmission of business as set out in clause 10.6. 

12.6 Job search entitlement 
12.6.1 During the period of notice of termination given by the employer in accordance with clause 10.5, an employee 

shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of 
seeking other employment. 

12.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

12.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 10.5 
12.7 Transmission of business 

12.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 
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(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

12.7.2 The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

12.8 Employees exempted 
This clause does not apply to: 
12.8.1 employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
12.8.2 probationary employees; 
12.8.3 apprentices; 
12.8.4 trainees; 
12.8.5 employees engaged for a specific period of time or for a specified task or tasks; or 
12.8.6 casual employees. 

12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay.  An application 
for such variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Subclauses 12.10.2 and 12.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

12.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 - SALARIES AND RELATED MATTERS 
13. - SALARIES - MINIMUM ANNUAL 

13.1 The minimum annual rate of salary to be paid to Officers shall be in accordance with the rates set out in this clause. 
13.2 An Officer shall have the right to request a review of his/her classification, grading or salary which he/she considers is 

incorrect. 
13.3 Payment of salaries 

13.3.1 Payment of salaries shall, at the discretion of the employer, be made at least fortnightly. 
13.3.2 For the purpose of the calculation and payment of salaries, the weekly salary shall be calculated as 1/52nd of an 

annual salary. 
13.3.3 Salaries shall be paid into a bank account or any other account, nominated and available to the employee unless 

such form of payment is impractical.  Nothing in this clause shall prevent an employer and an employee from 
adopting a mutually agreed alternative method of paying salaries each pay period. 

13.3.4 The employer shall reimburse an Officer for bank charges incurred as a result of his/her salary being paid into a 
financial institution. 

13.4 Incremental progression 
13.4.1 At the conclusion of each twelve month period following appointment to their classification or entry into a 

classification level, Officers shall be eligible for incremental progression if: 
(1) The Officer has given satisfactory service over the preceding twelve months; and 
(2) The Officer has acquired and is required by the employer to utilise new and/or enhanced skills within 

the ambit of the level definition for his/her position or other skills where agreed at the staff 
development/performance review, and this has been certified in writing following, and as part of, the 
assessment process. 

(3) In cases where the review is delayed the anniversary date shall not be changed and the increase, if any, 
will be paid retrospectively to the anniversary date. 

(4) Movement to a higher level or classification shall only occur by way of promotion or reclassification. 
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13.5 General minimum salary scale 
The following is the general scale of minimum annual salary rates payable, listed opposite level and the scale numbers 
referred to elsewhere in this award. 
Level Age Rate 
Level 1 16 years and under 23,709 
 17 years 25,086 
 18 years 27,082 
 19 years 29,087 
 20 years 31,073 
 Adult 32,520 
Level   
Level 2  33,752 
  34,497 
  35,583 
  36,682 
Level 3  37,662 
  38,294 
  38,926 
  39,559 
Level 4  40,571 
  40,996 
  41,599 
  42,515 
Level 5  43,635 
  44,281 
  44,801 
  45,665 
Level 6  46,293 
  47,346 
  48,137 
  49,055 
Level 7  49,963 
  50,980 
  51,819 
  52,419 
Level 8  53,496 
  54,335 
  55,173 
  56,012 
Level 9  57,679 
  58,643 
  59,688 
  60,772 

13.6 Negotiated salaries 
13.6.1 A Senior Officer not covered by 13.5, (including the Chief Executive Officer and other Executive Officers not 

traditionally covered by the General salary scale), will be entitled to negotiate his/her salary at least once every 
two years. 

13.6.2 The salary negotiated will not be less than it would be if covered by the General minimum salary scale at the 
time of negotiations, nor will it be less than the following minima: 
 Chief Executive Officer Executive Officer 
A $60,252 (paid as per general minimum salary scale) 
B $62,240 (paid as per general minimum salary scale) 
C $67,839 $67,839 
D $73,440 $73,440 
(1) The following examples, being the guide for determining the relevant grade for Local Governments: 

A Shire of Cue 
B Shire of Collie/Town of Bassendean/Shire of Manjimup 
C Cities of Belmont/Bunbury 
D Cities of Rockingham/Bayswater/Gosnells and Larger 

13.6.3 The negotiated salary will take into account the range of responsibilities inherent in the position including the 
size of the organisation as measured by revenue, number of employees, population, or any other relevant 
factors. 

13.6.4 The requirement to attend Council meetings, or work in excess of the standard number of ordinary hours each 
week, where such Officer is excluded from the provisions of Clause 22. - Overtime of this award may be a 
consideration. 
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13.6.5 The annual leave loading specified in clause 24.1.3 may be incorporated into the salary package. 
13.6.6 The additional weeks leave specified in clause 24.1.4(1) for Chief Executive Officers, Town or Shire Engineer 

or Environmental Health Officers may be incorporated into the salary package. 
13.6.7 Any requirement to deputise for higher positions and the extent this occurs may also be a consideration. 
13.6.8 At the request of the employee, his/her Union or association may participate in salary negotiations. 

13.7 Where agreed in writing between the employer and an employee, an employer may introduce remuneration packaging by 
way of salary sacrifice (including any negotiated salary allowable) and the terms and conditions of such a package shall 
not, when viewed objectively, be less favourable than the entitlements otherwise available under this award.  The 
employer shall ensure that the structure of any agreed package complies with taxation and other relevant laws.  Where an 
employer has adopted a policy providing a salary sacrifice option to employees, it shall advise new employees to whom 
this policy applies of their right to seek to negotiate a remuneration package through salary sacrifice. 

13.8 Workers eligible for a supported wage 
13.8.1 Eligibility criteria 

Employees covered by this clause will be those who are unable to perform the range of duties to the competence 
level required within the class of work for which the employee is engaged under this award, because of the 
effects of a disability on their productive capacity and who met the impairment criteria for receipt of a disability 
support pension.  (This clause does not apply to any existing employee who has a claim against the employer 
which is subject to the provisions of workers’ compensation legislation or any other provision of this award 
relating to the rehabilitation of employees who are injured in the course of their current employment). 

13.8.2 This clause defines the conditions which will apply to employees who because of the effects of a disability are 
eligible for a supported wage under the terms of this award.  In the context of this clause the following 
definitions will apply: 
(1) Supported wage system means the Commonwealth Government system to promote employment for 

people who cannot work at full award wages because of a disability. 
(2) Accredited assessor means a person accredited by the management unit established by the 

Commonwealth under the supported wage system to perform assessments of an individual’s 
productive capacity within the supported wage system. 

(3) Disability support pension means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to 
time, or any successor to that scheme. 

(4) Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

13.9 Supported wage rates 
13.9.1 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay 

prescribed by this award for the class of work which a fit person is performing according to the following 
schedule: 
Assessed capacity % of prescribed 

award rate 
10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

13.9.2 Provided that the minimum amount payable shall not be less than $73 per week. 
13.9.3 Where a person’s assessed capacity is 10% they shall receive a high degree of assistance and support. 

13.10 Assessment of capacity 
13.10.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and 
documents in an assessment instrument by either: 
(1) the employer and a Union party to the award in consultation with the employee or, if desired by any of 

these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the 

employee. 
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13.11 Lodgement of assessment instrument 
13.11.1 All assessment instruments under the conditions of 13.8, including the appropriate percentage of the award 

wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission. 
13.11.2 All assessment instruments shall be agreed and signed by the parties to the assessment, provided that a Union 

which is party to the award is able to lodge an objection to the Registrar by certified mail within ten working 
days. 

13.12 Review of assessment 
The assessment of the application percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the supported wage system. 

13.13 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same paid terms and conditions of employment as all other workers 
covered by this award paid on a pro rata basis. 

13.14 Workplace adjustment 
An employer wishing to employ a person under the provisions of 13.8 shall take reasonable steps to make changes in the 
workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working time 
arrangements and work organisation in consultation with other workers in the area. 

13.15 Trial period 
13.15.1 In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of the clause for a trial period not exceeding twelve weeks, except that in some cases 
additional work adjustment time (not exceeding four weeks) may be needed. 

13.15.2 During that trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

13.15.3 The minimum amount payable to the employee during the trial period shall be no less than $73 per week. 
13.15.4 Work trials should include reduction or training as appropriate to the job being trialled. 
13.15.5 Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under Assessment of capacity. 

14. - RELIEVING AND HIGHER DUTIES 
14.1 An Officer who is directed to perform the duties applicable to a higher graded position for a continuous period of not less 

than five working days and satisfactorily carries out the duties and responsibilities applicable at the time the relief is 
performed, shall be paid the minimum salary of the higher graded position during the whole time of performing such 
duties. 

14.2 If an Officer is directed to perform the duties applicable to the higher graded position on any subsequent occasion within 
twelve months, the Officer shall only have to perform those duties for one working day or more in order to become 
entitled to the minimum salary of the higher graded position.  Provided that this paragraph shall not apply to an Assistant 
Town or Shire Chief Executive Officer, an Assistant Engineer, or a Deputy City, Town or Shire Engineer or to any other 
Officer who in accordance with this award has negotiated a salary which takes into consideration the need to deputise. 

14.3 An Officer who is required to carry out part only of the duties of the higher position shall be paid at a rate as agreed 
between the Officer and the employer. 

14.4 Higher duties and leave 
Where an Officer, whilst acting in a higher classification position and in receipt of higher classification pay commences 
annual or sick leave, the Officer shall receive any payment to which he is entitled pursuant to this award at the higher 
classification rate if the Officer has been engaged on the higher duties continuously for three calendar months or more 
immediately preceding the taking of annual or sick leave. 

14.5 Higher duties and overtime 
When an Officer, whilst acting in a higher classification position and in receipt of any higher classification pay pursuant 
to this clause, performs such higher classification work outside his/her ordinary working hours, he/she shall receive any 
overtime payment to which he/she is entitled pursuant to this award, based on the higher classification rate. 

14.6 Higher duties and appointment 
An Officer, who is required to carry out the duties of a higher classification for a continuous period in excess of twelve 
months, shall be permanently appointed to that position.  Provided this may be extended by agreement between the 
parties. 

15. - CLASSIFICATION/RECLASSIFICATION OF POSITIONS 
15.1 Positions will be classified in accordance with the level definitions provided for in this award. 
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15.2 Job descriptions shall be used as the primary source of classifying positions. The position shall be evaluated and 
considered against the classification definitions. 

15.3 Any party may make a written request for a position reclassification on an annual basis or at the time of the Staff 
development review. Provided that where there are deemed to be exceptional circumstances an application may be lodged 
at any time. Should an Officer be successful in his/her position being reclassified the date of effect shall be the date of 
lodgement of the application. 

15.4 The grounds for which a request for review may be made are, having regard to the classification definitions as specified in 
the Second Schedule as follows: 
15.4.1 significant and identifiable changes in the nature and work value of the duties performed; 
15.4.2 significant increases in responsibilities; 
15.4.3 significant change in the skills, knowledge and experience required to undertake the duties. 

15.5 Within four weeks of receipt of the application, the employer shall supply the applicant with a written response detailing 
the outcome of the application. 

15.6 The applicant may request a Union or other representative to be party to any discussions. 
15.7 On initial appointment of an Officer, the employer shall give consideration to an Officer's previous relevant experience in 

order to ascertain the appropriate salary point for the position. 
15.8 Classification structure definitions 

15.8.1 LEVEL 1 
15.8.1 (1) Characteristics of the level 

(a) This level is an introductory level for employees with no previous experience in the position 
to be filled. 

(b) At this level, Officers work under close direction and undertake routine activities that 
require the practical application of basic skills and techniques in a support role. 

(c) General features at this level consist of performing clearly defined activities. Officers’ duties 
at this level will be closely monitored with instruction and assistance always available. 

(d) Freedom to act is limited by standards and procedures. 
(e) Positions at this level will involve Officers in extensive on the job training including 

familiarisation with the goals and objectives of the work section. 
(f) Age from fifteen to twenty and to include any special circumstances. 
(g) The entry point for adults with minimal skills or knowledge in Local Government or 

minimal relevant experience will be Level 1 Step 6.  Progression to Level 2 for such 
Officers will be automatic on the completion of twelve months satisfactory service. 

(h) Supervision of other staff is not a feature at this level. 
15.8.1 (2) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and training are needed to 
perform work at this level: 
(a) developing knowledge of the position policy and practices; 
(b) no formal qualifications required at this level; 
(c) it is desirable that Officers are studying for an appropriate certificate; 
(d) basic numeracy and written and verbal communication skills; 
(e) at this level, employers are expected to offer substantial on the job training. 

15.8.1 (3) Responsibilities 
To contribute to the operational objectives of the work area a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake routine activities; 
(b) become familiar with established practices and procedures; 
(c) learn basic interpersonal skills. 

15.8.1 (4) Organisational relationships 
 Employees at this level: 
(a) work under direct supervision. 

15.8.1 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) work outcomes are closely monitored; 
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(b) freedom to act is limited by work practices relevant to the area, and to specific instructions; 
(c) assistance readily available when problems arise; 
(d) no scope for interpretation. 

15.8.2 LEVEL 2 
15.8.2 (1) Characteristics of the level 

(a) At this level, Officers work under close direction and undertake routine activities that 
require the practical application of basic skills and techniques. 

(b) General features at this level consist of performing clearly defined activities with outcomes 
being readily attainable and clearly defined.  Officers’ duties at this level will be closely 
monitored with instruction and assistance being readily available. 

(c) Freedom to act is limited by standards and procedures.  However, with experience, Officers 
at this level may have sufficient freedom to exercise judgement in the planning of their own 
work within those confines. 

(d) Positions initially at this level will involve Officers in extensive on the job training including 
familiarisation with the goals and objectives of the work section. 

(e) Officers will be responsible for the timeliness of their work and required to use basic 
numeracy, written and verbal communication skills. 

(f) Supervision of other staff is not a feature at this level. 
15.8.2 (2) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) developing knowledge of the section/department function and operation; 
(b) adequate knowledge of work practices and policies of the relevant work area; 
(c) basic knowledge of procedures and equipment relevant to the work area; 
(d) basic numeracy, written and verbal communication skills relevant to the work area; 
(e) no formal qualifications required at this level; 
(f) at this level, employers are expected to offer continuing on the job training; 
(g) it is desirable that Officers are studying for an appropriate certificate or undertaking either 

internal or external training. 
15.8.2 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake routine activities of a support nature; 
(b) undertake straightforward operation of equipment relevant to department/section; 
(c) provide routine information to other departments and public; 
(d) apply established practices and procedures; 
(e) perform general duties. 

15.8.2 (4) Organisational relationships 
Employees at this level: 
(a) work under direct supervision. 

15.8.2 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) work outcomes are regularly monitored; 
(b) freedom to act is limited by standards and procedures; 
(c) solutions to problems are found in established procedures and instructions; assistance is 

readily available. 
15.8.3 LEVEL 3 
15.8.3 (1) Characteristics of the level 

(a) At this level, Officers work under regular direction within clearly defined guidelines and 
undertake a range of activities requiring the application of acquired skills and knowledge. 

(b) General features at this level consist of performing functions that are defined by established 
routines, methods, standards and procedures with limited scope to exercise initiative in 
applying work practices and procedures.  Assistance will be readily available.  Officers may 
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be responsible for a minor function and/or may contribute specific knowledge and/or 
specific skills to the work of the employer.  In addition, Officers may be required to assist 
Senior Officers with specific projects. 

(c) Officers will be expected to have an understanding of work procedures relevant to their 
work area and may provide assistance to lower Classified Officers concerning established 
procedures.  In addition Officers at this level may be required to assist in establishing 
procedures to meet the objectives of a minor function. 

(d) Officers will be responsible for managing time, planning and organising their own work and 
may be required to oversight and/or guide the work of a limited number of lower Classified 
Officers. 

(e) Officers at this level could be required to resolve minor work procedural issues in the 
relevant work area within established constraints. 

(f) Level 3 Step 4 is the appointment level for any graduate with a relevant three year degree 
who is required to undertake work related to that qualification. 

15.8.3 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) developing skills in oral, written and interpersonal communication with clients and other 

members of the public; 
(b) knowledge of established work practices and procedures relevant to the work area; 
(c) knowledge of policies, regulations and statutory requirements relating to the work area; 
(d) understanding of clear but complex rules; 
(e) application of techniques relevant to the work area; 
(f) no formal qualifications required; 
or 
(g) appropriate post-trade certificate relevant to the work area; 
or 
(h) entry point for three year degree/Associate Diploma/appropriate certificate without 

experience; 
or 
(i) will have attained through previous appointments or service an equivalent level of expertise 

and experience to undertake the range of activities required; 
or 
(j) appropriate on the job training and relevant experience. 

15.8.3 (3) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake a range of activities requiring the application of established work procedures and 

may exercise limited initiative and/or judgement within clearly established procedures 
and/or guidelines; 

(b) achieve outcomes that are clearly defined; 
(c) operate general workplace equipment, initiate corrective action at an elementary level; 
(d) operate and be conversant with relevant workplace equipment and utilise the functions of 

those systems and be proficient in their use; 
(e) provide support requiring the exercise of sound judgement, initiative, confidentiality and 

sensitivity in the performance of work; 
(f) perform tasks of a sensitive nature including the provision of more than routine information, 

the receiving and accounting for monies and assistance to client/ratepayers; 
(g) provide para professional support to qualified Officers; 
(h) oversight the work of unqualified staff and/or take charge of a minor function within the 

Local Government; 
(i) undertake routine inspectorial duties involving the enforcement of general by-

laws/regulations, assist Senior Officers with special projects; 
(j) exercise operational responsibility for a single purpose complex; 
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(k) perform tasks requiring knowledge of established work practices and procedures relevant to 
the work area; 

(l) where prime responsibility is to supervise outside employees: 
(i) plan and coordinate the activities of employees within a single works function of 

Local Government; 
(ii) supervise the day-to-day operation of a minor works project; 
(iii) responsible for a minor works project/programme; 

(m) where prime responsibility lies in a technical field: 
(i) apply established practices and procedures in the conduct of a range of 

 technical activities including the fields of construction, engineering,  survey and 
horticulture; 

(ii) responsible for a minor project. 
15.8.3 (4) Organisational relationships 

 Employees at this level: 
(a) where relevant, supervise minor works programmes/projects; 
(b) work under regular supervision; 
(c) oversee and guide a limited number of lower Classified Officers. 

15.8.3 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) work outcomes are monitored; 
(b) freedom to act within established guidelines; 
(c) solutions to problems requiring the exercise of limited judgement, with guidance to be found 

in procedures, precedents, guidelines. Assistance available when problems occur. 
15.8.4 LEVEL 4 
15.8.4 (1) Characteristics of the level 

(a) At this level Officers work under general direction in the application of procedures, methods 
and guidelines which are well established.  However, graduates initially appointed at this 
level will be under the direct supervision of a Senior Officer. 

(b) General features of this level involve solving problems of limited difficulty using 
knowledge, judgement and work organisational skills acquired through qualifications and/or 
previous work experience. Assistance is available from Senior Officers.  Officers may 
receive instruction on the broader aspects of the work.  In addition, Officers may provide 
assistance to lower classified employees. 

(c) Positions at this level allow Officers the scope for exercising initiatives in the application of 
established work procedures. 

(d) At this level Officers may be required to supervise.  Officers with supervisory 
responsibilities may undertake some complex operational work and may undertake planning 
and coordination of activities within the work area. 

(e) Officers will be responsible for managing and planning their own work and that of 
subordinate staff and may be required to deal with formal disciplinary issues within the 
work area. 

(f) Supervisors should have a basic knowledge of the principles of human resource 
management and be able to assist subordinate staff with on-the-job training. 

(g) It is desirable that three year degree holders shall progress to this level after the completion 
of twelve months service at the top of Level 3, after obtaining relevant experience and a 
satisfactory degree of competence.  This is the appointment level for any graduate with a 
relevant four year degree who is required to undertake work related to that qualification. 

(h) Officers with certificate qualifications relevant to the work area may be promoted to this 
level once they have obtained the appropriate certificate and have had relevant satisfactory 
service and undertake work related to the responsibilities under this level. 

15.8.4 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) thorough knowledge of work activities performed within the work area; 
(b) sound knowledge of procedural/operational methods of the work area; 
(c) may utilise professional, specialised or technical knowledge; 
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(d) working knowledge of statutory requirements relevant to the work area; 
(e) ability to apply computing concepts; 
(f) entry level for four year degree in the relevant discipline; 
or 
(g) entry level for three year degree plus Graduate Diploma in the relevant discipline; 
or 
(h) Associate Diploma with experience; 
or 
(i) Three year degree plus one year professional experience in the relevant discipline; 
or 
(j) appropriate certificate with relevant experience; 
or 
(k) attained through previous appointments, service and/or study an equivalent level of expertise 

and experience to undertake the range of activities required. 
15.8.4 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake responsibility for various activities in a specialised area and/or components of the 

works programme; 
(b) exercise responsibility for a function within the work area; 
(c) assist in a range of functions and/or contribute to interpretation of matters for which there 

are no clearly established practices and procedures although such activity would not be the 
sole responsibility of the Officer; 

(d) supervise the work of other para professional staff; 
(e) regularly undertake general inspections to enforce compliance with various Acts, 

Regulations, Local Laws and Policies; 
(f) advise landholders/local authorities/government Officers on eradication/control techniques 

and measures and inform them of their obligations under the relevant legislation; 
(g) provide advice on requirements for compliance with the relevant Acts, Codes, Regulations, 

Standards, Local Laws and Council policies. Undertake inspections; 
(h) undertake minor development assessment duties; 
(i) exercise operational responsibility for a multi purpose complex; 
(j) coordinate elementary community service programmes or a single programme at a more 

complex level; 
(k) plan and coordinate elementary community based projects/programmes; 
(l) perform moderately complex functions including social planning, demographic analysis, 

survey design and analysis; 
(m) provide support requiring a high degree of judgement, initiative, confidentiality and 

sensitivity in the performance of work; 
(n) proficient in the operation of equipment to enable modification or correction of and/or the 

identification of operational problems; 
(o) where prime responsibility lies in a professional field, Officers at this level would undertake 

at least some of the following: 
(i) undertake some minor phase of a broad or more complex assignment; 
(ii) provide assistance to Senior Officers; 
(iii) perform duties of a specialised nature; 

(p) where the prime responsibility is to supervise the work of outside employees, supervision 
may extend to several elements of the work: 
(i) plan and coordinate minor works; 
(ii) exercise responsibility for a number of minor works and determine  

 objectives for the functions under their control; 
(q) where the prime responsibility lies in a technical field, Officers at this level: 

(i) perform moderately complex functions in various fields including 
 construction, engineering surveying and horticulture; 
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(ii) assist and review work done by subordinate Officers. 
15.8.4 (4) Organisational relationships 

 Employees at this level: 
(a) work under direct supervision at graduate level; 
(b) work under general supervision; 
(c) supervise other employees; 
(d) operate as a member of a professional team. 

15.8.4 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) setting outcomes/objectives for specific projects; 
(b) graduates receiving instructions on the broader aspects of the work; 
(c) freedom to act within defined established practices; 
(d) problem solving by reference to procedures, documented methods and instructions. 

Assistance is available when problems occur. 
15.8.5 LEVEL 5 
15.8.5 (1) Characteristics of the level 

(a) At this level, Officers work under general direction in functions that require the application 
of skills and knowledge appropriate to the work.  Guidelines and work procedures are 
generally established. 

(b) General features at this level require the application of knowledge and skills which are 
gained through qualifications and/or previous experience in the discipline.  Officers will be 
expected to contribute knowledge in establishing procedures in the appropriate work related 
field.  In addition Officers at this level may be required to supervise various functions within 
a work area or activities of a complex nature. 

(c) Positions may involve a range of work functions that could contain a substantial component 
of supervision or require Officers to provide specialist expertise/advice in their relevant 
discipline. 

(d) Work at this level requires a sound knowledge of programme, activity, operational policy or 
service aspects of the work performed within a function or a number of work areas. 

(e) Officers require skills in managing time, setting priorities, planning and organising own 
work and that of subordinate staff, where supervision is a component of the position, to 
achieve specific objectives. 

(f) Officers will be expected to set outcomes and further develop work methods where general 
work procedures are not defined. 

15.8.5 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) knowledge of statutory requirements relevant to work area; 
(b) knowledge of section procedures, policies and activities; 
(c) sound discipline knowledge gained through previous experience, training or education; 
(d) knowledge of the role of departments within the Local Government and/or service functions; 
(e) specialists require an understanding of the underlying principles in the relevant disciplines; 
(f) relevant four year degree with two years relevant experience or three year degree with three 

years of relevant experience; 
or 
(g) Associate Diploma with relevant experience; 
or 
(h) lesser formal qualifications with substantial years of relevant experience; 
or 
(i) attained through previous appointments, service and/or study an equivalent level of expertise 

and experience to undertake the range of activities required. 
15.8.5 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
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(a) undertake activities that may require the Officer to exercise judgement and/or contribute 
critical knowledge and skills where procedures are not clearly defined; 

(b) exercise responsibility for various functions within the work area; 
(c) identification of specific or desired performance outcomes; 
(d) contribute to interpretation and administration of matters for which there are no clearly 

established procedures; 
(e) provide support of a complex nature to Senior Officers; 
(f) ensure plans, permits, applications comply with appropriate legislation; 
(g) manage a multi purpose complex; 
(h) undertake a wide range of activities associated with programme, activity or service delivery; 
(i) where the prime responsibility lies in a professional field, Officers at this level, would 

undertake at least some of the following: 
(i) liaise with other professionals at a technical level; 
(ii) discuss techniques, procedures and/or results with clients on straight forward 

matters; 
(iii) lead a team. within a discipline related project and/or a works  programme; 
(iv) provide a reference, research, and/or technical information service including the 

facility to understand and develop technologically based systems; 
(v) carry out a variety of activities requiring initiative and judgement in the 

 selection and application of established principles, techniques and  methods; 
(vi) perform a range of planning functions exercising knowledge of  statutory 

and legal requirements; 
(vii) assist Senior Officers with the planning and coordination of a  community 

programme of a complex nature; 
(viii) undertake duties in the relevant disciplines utilising knowledge of  procedures 

and statutory requirements relevant to the work area; 
(j) where the prime responsibility is to supervise the work of outside employees, Officers at this 

level: 
(i) exercise responsibility for work groups including the completion of work 

assignments, standards of work quality and/or compliance with  regulations, 
codes and specifications; 

(ii) assist Senior Officers with the establishment of work programmes of a 
 complex nature; 

(iii) be responsible for part of the works programme budget; 
(k) where the prime responsibility lies in a technical field, Officers at this level: 

(i) undertake projects which impact on the sections and/or departments 
 programmes; 

(ii) carry out a variety of activities in the field of technical operation  requiring 
initiative and judgement in the selection and application of  established principles, 
techniques and methods. 

15.8.5 (4) Organisational relationships 
 Employees at this level: 
(a) work under general direction; 
(b) supervise subordinate staff/contractors or works in a specialised field. 

15.8.5 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) a requirement to set outcomes within defined constraints; 
(b) a requirement to provide specialist technical professional advice; 
(c) freedom to act, governed by clear objectives and/or budget constraints; 
(d) solutions to problems generally being found in precedents, guidelines or instructions. 

Assistance is usually available. 
15.8.6 LEVEL 6 
15.8.6 (1) Characteristics of the level 
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(a) At this level Officers are subject to general direction from Senior Officers. Officers 
undertake a range of functions requiring the application of a high level of knowledge and 
skills to achieve results in line with departmental and/or the employer’s goals. 

(b) Officers adhere to established work practices.  However, they may be required to exercise 
initiative and judgement where practices and direction are not clearly defined. 

(c) General features at this level indicate the involvement in establishing sectional/departmental 
programmes and procedures.  Positions will include a range of work functions and may 
involve the supervision of a section or in the case of small Local Governments a department.  
Work may span more than one discipline.  In addition, Officers at this level may be required 
to assist in the preparation of or prepare the departmental budget. Officers at this level will 
be required to provide expert advice to lower Classified Officers. 

(d) Positions at this level demand the application of knowledge that is gained through 
qualifications and/or previous experience in the discipline.  In addition, Officers will be 
required to set priorities and monitor workflows in their area of responsibility (may include 
establishing work programmes in small Local Governments). 

(e) Officers are required to set project priorities, plan and organise their own work and that of 
subordinate staff and establish the most appropriate operational methods for the 
section/department.  In addition, interpersonal skills are required to gain the cooperation of 
clients and staff. 

(f) Officers responsible for projects and/or functions will be required to establish outcomes to 
achieve departmental/Local Government goals.  Specialists may be required to provide multi 
disciplinary advice. 

15.8.6 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) knowledge of departmental programmes, policies and activities; 
(b) sound discipline knowledge gained through experience; 
(c) sound knowledge of the role of the employer’s structure and service; 
(d) relevant degree with relevant experience; 
or 
(e) Associate Diploma with substantial experience; 
or 
(f) less formal qualifications with specialised skills sufficient to perform at this level; 
or 
(g) attained through previous appointments, service and/or study an equivalent level of 

experience and expertise to undertake the range of activities required. 
15.8.6 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) responsible for a range of functions within the section and/or department requiring a high 

level of knowledge and skills; 
(b) undertake responsibility for a moderately complex project; 
(c) undertake a minor phase of a broader or more complex professional assignment; 
(d) assist with the preparation or prepare departmental or section budgets; 
(e) set priorities and monitor workflow in areas of responsibility; 
(f) provide expert advice to lower Classified Officers; 
(g) exercise judgement and initiative where procedures not clearly defined; 
(h) operate as a specialist Officer in the relevant discipline where decisions made and taken rest 

with the Officer with no reference to a Senior Officer; 
(i) plan, coordinate and administer the operation of a multi-purpose complex including 

financial management and reporting; 
(j) undertake analysis/design for the development and maintenance of projects and/or undertake 

programming in specialist areas: may exercise responsibility for a specialised area of the 
employer’s operation; 

(k) understanding all areas of equipment operation to enable the provision of advice and 
assistance when non-standard procedures/processes are required; 
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(l) undertake publicity assignments within the framework of the employer’s publicity and 
promotions programme. Such assignments would be of limited scope and complexity but 
would involve the coordination of facets of the total programme including media liaison, 
design and layout of publications/displays and editing; 

(m) where the prime responsibility lies in a professional field, Officers at this level, would 
undertake at least some of the following: 
(i) under general direction undertake tasks of a specialised and/or detailed 

 nature; 
(ii) provide reports on progress of project activities including  recommendations; 
(iii) exercise professional judgement within prescribed areas that may  include 

supervision of the function; 
(iv) carry out planning studies for particular projects including aspects of design, 

formulation of policy, implementation procedures and  presentation; 
(v) exercise a high level of interpersonal skills in dealing with the public  and other 

organisations; 
(vi) plan, develop and operate a community service programme of a  moderately 

complex nature; 
(vii) exercise responsibilities for various functions within a work area  including 

compliance with regulations, codes and procedures; 
(n) where prime responsibility is to supervise outside employees, Officers at this level: 

(i) exercise operational responsibility for works programmes; 
(ii) exercise judgement and initiative where procedures not clearly defined; 
(iii) establish work programmes in small Local Government; 

(o) where prime responsibility lies in a technical field: 
(i) leads teams on moderately complex technical projects; 
(ii) exercise significant initiative and judgement in the selection and  application 

of established principles, techniques; 
(iii) supervise the work of other staff; 
(iv) provide reports to management and/or recommendations on technical suitability of 

equipment procedures, processes and results. 
15.8.6 (4) Organisational relationships 

 Employees at this level: 
(a) work under general direction; 
(b) supervise other Officers. 

15.8.6 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) controlling projects and/or programmes; 
(c) setting outcomes for subordinates; 
(d) establishing priorities and monitor workflow in areas of responsibility; 
(e) solutions to problems generally being found in documented techniques, precedents and 

guidelines or instructions. Assistance is available when required. 
15.8.7 LEVEL 7 
15.8.7 (1) Characteristics of the level 

(a) At this level, Officers operate under limited direction from Senior Officer(s) and undertake a 
range of functions for which operational policies, practices and guidelines may need to be 
developed. 

(b) General features at this level allow Officers the scope to influence the operational activities 
of the section, department and/or Local Government.  Officers at this level will be expected 
to contribute to the management of the section and/or department, assist/prepare budgets, 
establish procedures and work practices.  In addition, Officers at this level will be required 
to provide expert advice to lower Classified Officers. 

(c) Positions at this level may be required to have responsibility for decision making in their 
particular work area and the provision of expert advice.  Officers will be required to provide 
consultation and assistance relevant to the work section and/or department.  Officers will be 



574 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

required to set outcomes for the work area for which they are responsible so as to achieve 
the objectives of the department and/or Local Government. 

(d) Officers may exercise managerial responsibility for a work area, a large work programme, 
work independently as specialists or may be a Senior member of a single discipline project 
team. or provide specialist support to a range of programmes/activities. 

(e) Impact of activities undertaken or achievement of stated outcomes/objectives for the work 
area may identify positions at this level. 

(f) Managing time is essential so outcomes can be achieved.  A high level of interpersonal skills 
is required to resolve organisational issues, negotiate contracts, develop and motivate 
subordinate staff.  Understand and implement effective human resource management 
practices. 

15.8.7 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) discipline/specialist skills and/or supervision/management abilities exercised within a multi 

disciplinary or major single function operation; 
(b) discipline knowledge gained through experience, training or education; 
(c) appreciation of the long term goals of the organisation; 
(d) detailed knowledge of programme activities and work practices relevant to the work area; 
(e) knowledge of organisation structures or functions; 
(f) comprehensive knowledge of the employer’s policies relevant to the section/department; 
(g) comprehensive knowledge of statutory requirements relevant to the discipline; 
(h) Degree with substantial experience; 
or 
(i) Associate Diploma with substantial experience; 
or 
(j) lesser formal qualifications with a combination of experience, expertise and competence 

sufficient to perform the duties required at this level. 
15.8.7 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake significant projects and/or functions involving the use of analytical skills; 
(b) provide advice on matters of complexity within the work area and/or discipline; 
(c) undertake a range of duties within the work area, including problem definition, planning and 

the exercise of judgement; 
(d) provide advice on policy matters and contribute to their development; 
(e) negotiate on matters of significance within the section and/or department, with other bodies 

and/or members of the public; 
(f) control and coordinate a work area within budgetary constraints; 
(g) exercise a degree of autonomy, within budgetary constraints, in establishing the operation of 

the work area; 
(h) undertake duties that involve more than one discipline; 
(i) provide a consultancy service for a range of activities; 
(j) where prime responsibility lies in a professional field an Officer at this level, would 

undertake at least some of the following: 
(i) provide support to a range of activities or programmes; 
(ii) control and coordinate projects; 
(iii) contribute to the development of new procedures and methodology; 
(iv) provide expert advice/assistance relevant to the discipline; 
(v) supervise/manage the operation of a work area; 
(vi) supervise on occasions other professional staff within the discipline; 
(vii) provide consultancy services for a range of activities; 

(k) where prime responsibility is to supervise outside staff, Officers at this level: 
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(i) control and coordinate the works programme within budgetary constraints; 
(ii) supervise large outside work force and/or contractors; 
(iii) exercise a degree of autonomy, within budgetary constraints, in establishing works 

programmes; 
(l) where the prime responsibility is in a technical field, Officers at this level: 

(i) undertake duties that involve more than one discipline; 
(ii) contribute to the development of new techniques and methodology; 
(iii) provide a consultancy service for a range of activities. 

15.8.7 (4) Organisational relationships 
 Employees at this level: 
(a) work under limited direction; 
(b) supervise staff; 
(c) supervise employees and/or contractors. 

15.8.7 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) possible management of a work area; 
(b) exercising a degree of autonomy (advice available on complex or unusual matters); 
(c) managing significant projects and/or functions and/or works programmes. 

15.8.8 LEVEL 8 
15.8.8 (1) Characteristics of the level 

(a) At this level, Officers operate under limited direction and exercise managerial responsibility 
for various functions within the department and/or Local Government or operate as a 
specialist, a member of a specialised professional team, or independently. 

(b) General features at this level require Officers' involvement in establishing operational 
procedures which impact on activities undertaken and outcomes achieved by the employer 
and/or activities undertaken by sections of the community served by the Local Government.  
Officers will also be required to monitor policies and activities within the work area. 

(c) Officers are involved in the formation/establishment of programmes, the procedures and 
work practices within the department and will be required to provide assistance to other 
Officers, sections and/or departments. 

(d) Positions at this level will demand responsibility for decision making and the provision of 
expert advice to other areas of the Local Government.  Officers would be expected to 
undertake the control and coordination of a section, department and/or significant work area.  
Officers require a good understanding of the long-term goals of the employer. 

(e) In addition positions at this level may be identified by the level of responsibility for decision 
making, the exercise of judgement and delegated authority and the provision of expert 
advice. 

(f) The management of staff is normally a feature at this level and Officers are responsible for a 
significant work area.  Officers are required to set outcomes in relation to their section 
and/or function and may be required to negotiate matters on behalf of the work area. 

15.8.8 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level. 
(a) comprehensive knowledge of the employer’s policies and procedures; 
(b) application of a high level of discipline knowledge; 
(c) qualifications are generally beyond those normally acquired through tertiary education 

alone, typically acquired through completion of higher education qualifications to degree 
level and extensive relevant experience; 

or 
(d) lesser formal qualifications with acquisition of considerable skills and extensive relevant 

experience to an equivalent standard; 
or 
(e) a combination of experience, expertise and competence sufficient to perform the duties 

required at this level. 
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15.8.8 (3) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with divisional/corporate goals; 
(b) exercise managerial control, involving the planning, direction, control and evaluation of 

operations that include providing analysis and interpretation for either a major single 
discipline or multi discipline operation; 

(c) develop work practices and procedures for various projects; 
(d) establish work area outcomes; 
(e) prepare budget submissions for Senior Officers and/or the employer; 
(f) develop and implement significant operational procedures; 
(g) review operations to determine their effectiveness; 
(h) develop appropriate methodology and apply proven techniques in providing specialised 

services; 
(i) where prime responsibility lies in a professional Field Officers at this level, would undertake 

at least some of the following: 
(i) control and coordinate projects within an organisation in accordance with 

corporate goals; 
(ii) provide advice on policy matters and contribute to its development; 
(iii) provide a consultancy service to a wide range of clients; 
(iv) functions may involve complex professional problem solving; 

(j) where prime responsibility is to supervise outside staff, Officers at this level: 
(i) develop and implement significant works programmes; 
(ii) review operations to determine their effectiveness; 

(k) where prime responsibility is in a technical field, Officers at this level: 
(i) develop appropriate methodology and apply proven techniques in providing 

specialised technical services; 
(ii) exercise significant levels of initiative in the accomplishment of technical 

objectives. 
15.8.8 (4) Organisational relationships 

 Employees at this level: 
(a) work under limited direction; 
(b) normally supervise other employees and establish and monitor work outcomes. 

15.8.8 (5) Extent of authority 
 The extent of authority for an employee at this level includes: 
(a) managing a work area of the Local Government or works programmes; 
(b) exercising significant delegated authority; 
(c) decisions and actions taken at this level having significant effect on 

programme/projects/work areas being managed. 
15.8.9 LEVEL 9 
15.8.9 (1) Characteristics of the level 

(a) At this level, Officers are subject to broad direction from Senior Officers and exercise 
managerial responsibility for a department/Local Government’s relevant activity.  In 
addition, Officers may operate as a Senior specialist providing multi-functional advice to 
either various departments or directly to the employer. 

(b) General features of this level require the Officers’ involvement in the initiation and 
formulation of extensive projects/programmes that impact on the employer’s goals and 
objectives.  Officers are involved in the identification of current and future options and the 
development of strategies to achieve desired outcomes. 

(c) Additional features include providing financial, specialised, technical and professional 
and/or administrative advice on policy matters within the department and/or the Local 
Government. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 577 
 

(d) In addition Officers will be required to develop and implement techniques, work practices 
and procedures in all facets of the work area to achieve corporate goals. 

(e) Officers at this level require a high level of proficiency in the application of theoretical or 
scientific approaches in the search of optimal solutions to new problems and opportunities 
that may be outside of the original field of specialisation. 

(f) Positions at this level will demand responsibility for decision making within the constraints 
of divisional/corporate policy and require the Officer to provide advice and support to other 
areas of the Local Government.  Officers at this level will have significant impact upon the 
employer’s policies and programmes and will be required to provide initiative, the ability to 
formulate, implement, monitor and evaluate projects and/or programmes. 

(g) Positions at this level may be identified by the significant independence of action within the 
constraints of departmental or corporate policy. 

15.8.9 (2) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) detailed knowledge of the employer’s policy, programmes and the procedures and practices; 
(b) high level of discipline knowledge; 
(c) detailed knowledge of statutory requirements; 
(d) qualifications are generally beyond those normally acquired through a degree course and 

experience in the field of specialist expertise (could be acquired through further formal 
qualifications in field of expertise or in management); 

or 
(e) lesser formal qualifications together with the acquisition of considerable skills and extensive 

and diverse experience relative to an equivalent standard; 
or 
(f) a combination of experience, expertise and competence sufficient to perform the duties of 

the position. 
15.8.9 (3) Responsibilities 

To contribute to the operational objectives of the work area, a position at this level may include some 
of the following inputs or those of a similar value: 
(a) undertake work of significant scope and/or complexity. Major portion of the work requires 

initiative; 
(b) undertake duties of innovative, novel and/or critical nature with little or no professional 

direction; 
(c) undertake functions across a range of administrative, specialist or operational areas which 

include specific programmes/activities, management of service delivery and the provision of 
high level advice; 

(d) provide specialist advice on policy matters and contribute to the development/review of 
policies; 

(e) manage extensive projects/programmes in accordance with departmental/corporate goals.  
This may require the development, implementation and evaluation of those goals; 

(f) administer complex policy and programme matters; 
(g) offer consultancy service; 
(h) evaluate and develop/revise methodology techniques and/or the application of a high level 

of analytical skills in the attainment and satisfying of the employer’s objectives; 
(i) where the prime responsibility is in a professional Field Officers at this level, would 

undertake at least some of the following: 
(i) contribute to the development of operational policy; 
(ii) assess and review the standards and work of other professional personnel/external 

consultants; 
(iii) initiate and formulate departmental/Local Government programmes; 
(iv) implement the employer’s objectives within corporate goals; 
(v) develop and recommend on-going plans and programmes for department/Local 

Government; 
(vi) ensure the outcome of work of significant scope and/or complexity; 

(j) where prime responsibility is in the supervision of outside employees, Officers at this level: 
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(i) establish, control and organise ongoing plans and programmes for 
department/Local Government; 

(ii) administer complex policy and works programme matters; 
(k) where prime responsibility lies in the technical field, Officers at this level: 

(i) conduct technical support programmes and sub-programmes within the framework 
of the employer’s operating programme; 

(ii) offer consultancy service; 
(iii) demonstrate a capacity for ongoing evaluation and the development/revision of 

methodology/techniques and/or the application of a high level of analytical skills 
in the attainment and satisfying of technical objectives. 

15.8.9 (4) Organisational relationships 
 Employees at this level: 
(a) work under broad direction. 

15.8.9 (5) Extent of authority 
The extent of authority for an employee at this level includes: 
(a) managing a work area of the Local Government at a higher level of ability; 
(b) authority to implement and initiate change in area of responsibility within organisational 

goals and constraints; 
(c) exercising control of organisational elements, being accountable for the quality, 

effectiveness, cost and timeliness of programmes/projects under his/her control; 
(d) solutions to problems requiring analytical approaches and elements of development and 

creativity within the scope of divisional/corporate policies. Methods, procedures and 
processes are less well defined and Officers are expected to contribute to their development 
and adaptation. 

16. - NATIONAL TRAINING WAGE 
The minimum rates of pay and conditions of employment applicable to Trainees shall be in accordance with Schedule E – National 
Training Wage as provided in the Modern Local Government Industry Award 2010 as amended from time to time. 

17. - ALLOWANCES 
17.1 First aid allowance 

An Officer who has been trained to render first aid and who is a current holder of proper first aid qualifications, such as 
certificate from the St John Ambulance, shall be paid an allowance of $475.24 per annum if he/she is appointed by the 
employer to perform first aid duties. 

17.2 Location allowance 
17.2.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee shall be 

paid the following weekly allowances when employed in the towns described hereunder.  Provided that a local 
authority and the Union/s can agree to rates in excess of those prescribed. 
Town Rate per week 2009-2010 

 
2010 WAIRC 00369 

 $ 
Agnew $19.30 
Argyle $51.30 
Balladonia $19.70 
Barrow Island $33.40 
Boulder $8.10 
Broome $31.00 
Bullfinch $9.10 
Carnarvon $15.90 
Cockatoo Island $34.00 
Coolgardie $8.10 
Cue $19.80 
Dampier $26.90 
Denham $15.90 
Derby $32.20 
Esperance $5.70 
Eucla $21.60 
Exmouth $28.20 
Fitzroy Crossing $39.00 
Goldsworthy $16.90 
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Town—continued Rate per week 2009-2010 

 
2010 WAIRC 00369 

 $ 
Halls Creek $44.90 
Kalbarri $6.80 
Kalgoorlie $8.10 
Kambalda $8.10 
Karratha $32.20 
Koolan Island $34.00 
Koolyanobbing $9.10 
Kununurra $51.30 
Laverton $19.70 
Learmonth $28.20 
Leinster $19.30 
Leonora $19.70 
Madura $20.70 
Marble Bar $49.50 
Meeberrie (Murchison) $21.10 
Meekatharra $17.10 
Menzies $21.20 
Mount Magnet $21.30 
Mundrabilla $21.20 
Newman $18.50 
Norseman $16.90 
Nullagine $49.40 
Onslow $33.40 
Pannawonica $25.10 
Paraburdoo $25.00 
Port Hedland $26.80 
Ravensthorpe $10.20 
Roebourne $37.10 
Sandstone $19.30 
Shark Bay $15.90 
Shay Gap $16.90 
Southern Cross $9.10 
Telfer $45.60 
Teutonic Bore $19.30 
Tom Price $25.00 
Westonia $10.10 
Whim Creek $31.90 
Wickham $30.90 
Wiluna $19.60 
Wittenoom $43.70 
Wyndham $48.10 
Yalgoo $21.80 

17.2.2 Except as provided in 17.3 hereof, an employee who has: 
(1) A dependant shall be paid double the allowance prescribed in 17.2.1 hereof; 
(2) A partial dependant shall be paid the allowance prescribed in 17.2.1 hereof plus the difference 

between that rate and the amount such partial dependant is receiving by way of a district or location 
allowance. 

17.2.3 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 
shall be paid 66-2/3% of the allowances prescribed in 17.2.1 hereof. 

17.2.4 Subject to 17.3 hereof, junior employees, casual employees, part-time employees, apprentices receiving less 
than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the 
work performed. 

17.2.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

17.2.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 
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17.2.7 For the purposes of this clause: 
(1) dependant shall mean: 

(a) a partner, spouse or de facto spouse; or 
(b) a child where there is no partner or spouse or de facto spouse; 
who does not receive a district or location allowance, but shall exclude a dependant whose 
salary/wage package includes a consideration for the purposes for which the location allowance is 
payable pursuant to the provisions of this clause. 

(2) Partial dependant shall mean a dependant as prescribed in 17.2.7(1)(a) hereof who receives a district 
or location allowance which is less than the location allowance prescribed in 17.2.1 of this clause. 

17.2.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 17.2.1 hereof shall be such amount as may be agreed between the parties to this award or, failing 
such agreement, as may be determined by the Commission. 

17.2.9 Subject to the making of a General Order by the Commission and subject to any further proceedings within the 
Australian Industrial Relations Commission, allowances in this clause shall be varied by the amount determined 
by the said Commission with effect from the date an application is filed in the Commission.  Provided that the 
effective date shall not be prior to the effective date of the General Order. 

17.2.10 Employees of the Shire of Ngaanyatjarraku shall not be entitled to the allowances provided for in 17.2, but shall 
be entitled to the District allowance in respect of District 4 as provided for Warburton Mission in Schedule D - 
Public Service Award 1992 and as amended in the Western Australian Gazette from time to time. 

17.2.11 The rate of district allowance for employees in 17.2.10 is $3952.00 annually for an employee without 
dependants. 

17.3 Dependant child allowance 
Officers employed north of the 26th parallel of south latitude shall be paid an allowance of $167.01 per annum for each 
dependent child up to a maximum of $674.08.  A dependant child is a child under the age of eighteen years, (including an 
adopted child, step child or an ex-nuptial child) of and who is dependant on the Officer for sustenance, shelter and 
financial support.  It may also include such a child of the Officer who is eighteen years and above but under 25 years and 
is a full-time student at a school, college or university.  Provided that the dependent child allowance will only be paid 
once where the child is dependant on parents who are both Officers covered by this award. 

17.4 Meal allowance 
17.4.1 A meal allowance of $11.13 shall be paid to any Officer who is required to work overtime for more than two 

hours (in addition to the interval taken for a meal break) before or after the normal time of commencing or 
ceasing duty.  After the completion of each four continuous hours of such overtime, calculated from the end of 
the previous meal break, a subsequent meal allowance of $7.22 shall be paid provided that the Officer is 
required to work beyond each respective fourth hour. 

17.4.2 Where overtime in excess of four hours' duration is required to be worked on a Saturday, Sunday or holiday and 
such time coincided with the normal meal interval, a meal break shall be taken and an Officer shall be paid a 
meal allowance of $10.10 on the first occasion and a further allowance of $6.59 on each subsequent occasion in 
the same work period. 

17.4.3 Meal break means an unpaid period of not less than 30 minutes and not more than 45 minutes as directed by the 
employer. 

17.4.4 The provisions of this clause do not apply when the employer provides a suitable meal. 
17.4.5 The provisions of this clause do not apply in respect of any period of overtime for which the Officer has been 

notified on the previous day or earlier that he/she will be required to undertake, provided that if an Officer as a 
consequence of the notification provides himself/herself with a meal and works less overtime than the period 
notified, he/she shall be paid, for each meal provided and not required, the appropriate meal allowance 
prescribed by this clause. 

17.5 Telephone allowance 
An Officer required by the employer to make or receive telephone calls at his or her home by way of contact with the 
employer or with members of the public, shall be reimbursed the cost of such outward telephone calls, the rental of the 
telephone over the period of such requirement, and the cost of installing the telephone service at his or her home if that 
cost is incurred after advice of such requirement. 

17.6 Uniform allowance 
Where the employee is required to wear a uniform in the performance of his/her duties, the employer shall pay the 
employee an allowance equivalent to all reasonable expenses incurred by the employee in the purchase of the uniform.  
This provision shall not apply where the uniform is supplied by the employer or at the employer’s expense. 

17.7 Working in the field allowance 
Where an officer travels on authority business and is required to stay overnight at a place other than his/her normal 
residence and is required to work in the field, he/she shall be paid an allowance of $12.43 per day. 
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17.8 Travel allowance 
17.8.1 An Officer required to work overtime which commences or finishes at a time when his/her normal means of 

private or public transport is not available at the time shall be reimbursed the cost of a taxi fare, as follows: 
(1) from the Officer's home to place of employment and/or 
(2) from the place of employment to the Officer's home. 

17.8.2 This provision shall also apply to an Officer who is detained at work and who is not in receipt of overtime 
payments, however, this provision shall not apply where transport is provided by the employer or at the 
employer’s expense. 

18. -LOCAL AUTHORITY ELECTIONS 
18.1 Persons engaged by a respondent on duties associated with the conducting of a ballot of ratepayers shall be subject to the 

provisions of this clause in lieu of all other provisions contained in this award. 
18.2 The salary applicable to each classification shall be in accordance with clause 13.5. 

18.2.1 Polling Clerk 
Level 3 Step 1 

18.2.2 Presiding Officer 
1-3 Polling Clerks Level 4 Step 1 
4 or more Polling Clerks Level 4 Step 3 

18.2.3 Deputy Returning Officer 
(1) Where there are less than 10,000 electors on the electoral roll appropriate to the ballot. 

Level 5 Step 1 
(2) Where there are 10,000 or more electors on the electoral roll appropriate to the ballot. 

Level 6 Step 1 
18.2.4 Returning Officer 

(1) Where there are less than 10,000 electors on the electoral roll appropriate to the ballot. 
Level 7 Step 1 

(2) Where there are 10,000 or more electors on the electoral roll appropriate to the ballot. 
Level 8 Step 1 

18.3 The rates prescribed herein shall be calculated by dividing the appropriate salary by 1976, the result being paid on 
account of each hour's work authorised by the Returning Officer.  Provided that payment shall be limited to hours of work 
performed on Polling Day and the days immediately following where those days are not ordinary working days for the 
person concerned. 

18.4 Where an Officer is required to use his/her own motor vehicle in the course of his/her duties, the Officer shall be paid in 
accordance with Clause 30. – Travelling Expense Reimbursement of this award. 

18.5 The rate prescribed in 18.2 hereof shall be subjected to a penalty of 50% on account of all disabilities or incidental 
expenses which may be incurred where work is required to be performed on a Saturday, Sunday or a day prescribed as a 
holiday in Clause 28. – Public Holidays. 

PART 6 - HOURS OR WORK, BREAKS, OVERTIME, SHIFT WORK, WEEKEND WORK 
19. - HOURS 

19.1 General 
19.1.1 Except as hereinafter provided, the average maximum 38 ordinary hours will be worked by mutual agreement, 

Monday to Friday between the hours of 7:30 a.m. and 6:00 p.m. with a minimum break of 30 minutes for lunch 
which shall be allowed no longer than five hours after commencement. The starting time may be 7:00 a.m. 
where agreed between the employer and the employee. 

19.1.2 The average hours of work will not exceed 38 hours per week to be worked on one of the following bases: 
(1) 38 hours over seven consecutive days or 
(2) 76 hours over fourteen consecutive days; or 
(3) 114 hours over 21 consecutive days; or 
(4) 152 hours over 28 consecutive days; or 
(5) such further extended cycles as agreed between employer and employees which produces an average 

38 hours per week. 
19.2 Environmental Health Officers - Meat inspection 

Notwithstanding any other provision herein, an Environmental Health Officer engaged to perform meat inspection duties 
shall perform the 38 average ordinary hours of duty between the hours of 7:00 a.m. and 6:00 p.m., Monday and Friday 
inclusive, with a lunch break no less than 30 minutes to be allowed at a time mutually convenient to the Officer and 
Abattoir Operators but no longer than five hours after commencement. 
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19.3 Supervisors 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Supervisory Officers defined in accordance 
with Clause 4. - Definitions, of this award who exercise control over other employees, may be the same as those 
employees over whom they exercise control; provided that such hours shall not exceed an average of 38 hours. 

19.4 Law Enforcement and Airport Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Law Enforcement and Airport Officers 
defined in accordance with Clause 4 – Definitions, of this award shall not exceed an average of 38 per week, to be within 
a spread of ten hours on any Monday to Sunday with the provision of a meal break of not less than 30 minutes within that 
spread of hours. 

19.5 Community Service Officers 
19.5.1 Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Community Services Officers 

defined in accordance with Clause 4. - Definitions of this award, shall not exceed an average of 38 per week, to 
be worked subject to 19.1.2 within a spread of ten hours on any day Monday to Sunday which shall include a 
meal break not exceeding one hour's duration, provided that Aquatic/Swimming Pool Officers shall be entitled 
to partake a meal whilst on duty without loss of pay. 

19.5.2 In respect to Aquatic/Swimming Pool Staff, the above hours provision is applicable only during the period in 
which the Centre/pool is open to the public.  In any other week the ordinary hours of duty shall not exceed 38 
per week to be worked from Monday to Friday inclusive. 

19.5.3 Swimming Pool Managers, Assistant Managers, Pool Supervisors, Pool Superintendents and Recreation Centre 
Staff, shall be paid a loading of 30% of the appropriate hourly rate for the Officer concerned in respect of each 
ordinary hour worked beyond a spread of ten hours on any day. 

19.6 Computer Operations/Information Technology Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Officers engaged in Computer Operations 
shall not exceed an average of 38 per week to be worked between the hours of 7:30 a.m. and 6:00 p.m., Monday to Friday 
(start times may be 7:00 a.m. where there is agreement between the employer and employee) and 7:30 a.m. to 12:00 noon 
Saturday, and within a daily spread of ten hours with the provision of a meal break of not less than 30 minutes within that 
spread of hours. 

19.7 Library Officers 
Notwithstanding the provisions of 19.1.2 hereof, Library Officers may be rostered such that the ordinary hours of duty 
shall not exceed an average of 38 hours per week, to be worked Monday to noon Saturday inclusive, within a spread of 
twelve hours.  A meal break no less than 30 minutes shall be allowed no longer than five hours after commencement. 

19.8 Caretakers and Caravan Park Managers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty for Caretakers and Caravan Park Managers 
shall not exceed 76 hours per fortnight, to be worked over any twelve days in that fortnightly period at such times as their 
duties may require. 

19.9 Recreation Clerical Officers 
Notwithstanding the provisions of 19.1.2 hereof, the ordinary hours of duty of Recreation Clerical staff shall not exceed 
an average of 38 per week, to be worked within a spread of ten hours on any day Monday to Sunday. A meal break not 
less than 30 minutes duration shall be allowed no longer than five hours after commencement. 

19.10 Alternative working arrangements 
Notwithstanding the above provisions, the employer and employee(s) may agree to an alternative arrangement of how 
working hours may be worked.  Where the agreement affects more than one employee, the majority of employees 
affected must genuinely agree to the change.  All agreements shall be in writing indicating the employees affected and the 
terms of the agreement.  In the case of employees covered by 19.1.2, the penalties prescribed in clause 20.1 shall apply 
where applicable. 

19.11 Display of roster 
Where Officers are employed on a roster such roster shall be prominently displayed at the place of work in a position 
accessible to the Officers concerned.  Officers shall be provided with at least 72 hours notice of any change in roster 
provided a lesser period can be agreed between the employee and employer. 

20. - ADDITIONAL RATES FOR ORDINARY HOURS OF WORK 
20.1 General additional rates 

20.1.1 Except as hereinafter provided, Officers specified in 20.1.3, who perform ordinary hours of work between the 
hours of 6:00 p.m. and 7:30 a.m., Monday to Friday inclusive, shall be paid an additional loading of 15% for 
each hour so worked or part thereof.  Where an Officer has agreed to a 7:00 a.m. start in accordance with clause 
19.1.1 the provisions of this subclause shall not apply in respect of the period between 7.00 a.m. - 7.30 a.m. 

20.1.2 Except as hereafter provided, Officers specified in 20.1.3 who perform ordinary hours of work on a weekend, 
shall be paid an additional loading of 25% for each such hour performed on a Saturday and an additional 
loading of 50% for each hour worked on a Sunday. 
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20.1.3 Subclause 20.1.1 and 20.1.2 shall apply to Law Enforcement and Airport Officers, Recreation Clerical Staff, 
Data Input Operators/Supervisors, Computer Operators, Systems Support Officers, Caravan Park and 
employees with alternative working arrangement agreements in accordance with clause 19.10. 

20.2 Caretakers shall be paid an additional 25% loading for all ordinary hours worked after midnight and before 5.00 a.m., 
Monday to Friday and the loadings prescribed in 20.1.2 above shall apply for ordinary hours performed on a Saturday or 
Sunday. 

20.3 Library Clerks, Library Technicians, Audio Visual Technicians and Graphic Artists shall be paid an additional 10% 
loading on their appropriate rate of pay for all purposes of the award when rostered to perform ordinary hours of work in 
accordance with clause 19.7. 

20.4 Law Enforcement Officers who agree to work ordinary hours over more than five consecutive days shall be paid a loading 
of 15% on all ordinary hours. 

20.5 Where two or more additional rates under this award would apply the Officer shall receive only the higher of the rates. 
21. - SHIFT WORK 

21.1 The provisions of this clause apply to shift work whether continuous or otherwise rostered to work ordinary hours 
different to those provided under Clause 19. - Hours. 

21.2 An employer may work any section or sections of his/her work force on shifts but before doing so shall give notice of 
his/her intention to the Union and of the intended starting and finishing times of ordinary working hours of the respective 
shifts. 
21.2.1 The ordinary hours of an Officer on shift work shall not exceed 38 hours per week, or an average of 38 hours 

over a two, three or four week work cycle. 
21.3 Alternate shift process 

21.3.1 Where any particular process is carried out in shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

21.3.2 The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 
work on the process is not carried out on a Saturday or Sunday or on any holiday. 

21.4 Where a shift commences at or after 11:00 p.m. on any day, the whole of what shift shall be deemed, for the purposes of 
this award, to have been worked on the following day. 

21.5 A shift employee, when on afternoon or night shift, shall be paid for such shift 15% more than his/her ordinary rate 
prescribed by this award. 

21.6 All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a holiday, 
shall be paid for as follows: 
Saturday at the rate of time and one half. 
Sunday at the rate of time and three quarters. 
Holidays at the rate of double time and one half. 

21.7 A continuous shift employee who is not required to work on a holiday which falls on his/her rostered day off shall be 
allowed a day's leave with pay to be added to annual leave or taken at some other time if the employee so agrees. 

21.8 A shift work roster shall be prominently displayed at the place of work in a position accessible to the Officers concerned.  
Officers shall be provided with at least 72 hours notice of any change in roster provided a lesser period can be agreed 
between the employer and employee. 
21.8.1 For the purpose of this clause the following definitions shall apply: 

Day shift means any shift starting at or after 7:30 a.m. and finishing at or before 6:00 
p.m. 

Afternoon shift means any shift finishing after 6:00 p.m. and at or before midnight. 
Night shift means any shift finishing after midnight and at or before 7.30 a.m. 

22. - OVERTIME 
22.1 Penalties 

22.1.1 Overtime shall mean all work performed in excess of the ordinary hours on any day, or outside the spread of 
ordinary hours on any day, or in excess of the ordinary weekly hours and except as hereinafter provided, shall 
be paid for at the rate of time and a half for the first two hours of overtime on any day and double time 
thereafter. 

22.1.2 All time worked after twelve noon on Saturday and all time worked on Sunday shall be paid for at the rate of 
double time. 

22.1.3 All time worked on a Public holiday as prescribed in Clause 28. – Public Holidays, outside ordinary hours shall 
be paid for at the rate of double time and a half. 

22.2 Authorisation 
No overtime shall be worked without the approval of the Chief Executive Officer or other authorised Senior Officer 
unless the urgency of the work is such that the approval cannot be gained until after the work is performed. 
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22.3 Recall 
22.3.1 Payment for recall 

(1) An Officer recalled to work overtime, whether notified before or after he/she leaves the employer’s 
premises, shall be paid for a minimum of three hours work at the appropriate rate for each time he/she 
is so recalled, provided that the Officer shall not be required to work the period for which he/she is 
entitled to be paid pursuant to this subclause if the work he/she is recalled to perform is completed in a 
shorter period. 

(2) Provided that this subclause shall not apply when the overtime worked is continuous with the 
commencement or completion of ordinary working hours or for rostered overtime. 

(3) Rostered overtime shall mean a particular type of work the employer requires to be done on a regular 
basis that necessitates one or more person being put on a roster. 

(4) Where Officers are required to carry out rostered overtime such rosters shall be displayed at the place 
of work in a position accessible to the Officer concerned.  Officers shall be provided with at least 72 
hours notice of any change in the roster.  Provided a lesser period of notice can be agreed between the 
employee and employer. 

(5) Further, provided where an Officer is called out for duty more than once within the period of three 
hours from the start of the initial call-out for duty, the Officer shall not be entitled to any further 
payment for time worked within that period of three hours. 

(6) Where the overtime worked extends beyond the minimum period of three hours, payment shall be 
made for the actual time worked at overtime rates. 

22.3.2 An Officer, who is required by the employer to attend a meeting which commences outside of, or is not 
continuous with, his/her ordinary hours of duty and who is advised of this requirement before his/her actual 
knock-off time on the day in question, shall be paid as for a minimum of two hours' work at the appropriate rate. 

22.4 Time-in-lieu 
22.4.1 By agreement between the local authority and the Officer concerned, time off during ordinary hours shall be 

granted instead of payment of overtime due under this clause.  Such time off shall be equivalent to the amount 
of overtime worked multiplied by the appropriate penalty rate and may be added to annual leave or taken at a 
mutually convenient time. 
(1) If accumulated time-in-lieu is not taken within a period of twelve months, the employer may elect to 

pay out the employee at the appropriate penalty rate and at the rate for the classification in which the 
employee worked the overtime. 

22.4.2 Should an Officer, upon termination, have time-in-lieu owing, such time shall be paid at the rate it was accrued. 
22.5 Ten hour break 

22.5.1 An Officer who works so much overtime between the termination of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next day that he/she has not had at least ten consecutive hours 
off duty between those times shall be released after the completion of such overtime until he/she has had ten 
hours off duty without loss of pay for ordinary working time occurring during such absence, provided that a 
lesser period than ten hours may be agreed between the employer and the employee. 

22.5.2 If such Officer is instructed to resume or continue work without having such ten consecutive hours off duty, or 
such other lesser period as agreed, an Officer shall be paid at double ordinary rates until released from duty for 
such period, and shall then be entitled to be absent until the Officer has had ten consecutive hours, or such other 
lesser period as agreed, off duty without loss of pay for ordinary working time occurring during such absence. 

22.6 Overtime exemption 
The provisions of this clause shall not apply to any Officer who is in receipt of a salary in excess of that provided for at 
Level 7 salary point 2 in clause 13.5. 

22.7 Agreed allowance in lieu of overtime 
Notwithstanding the provisions of this clause the employee and employer may enter into a written mutual agreement in 
respect of the payment of an allowance in lieu of overtime penalties, provided that the value of the agreement is 
maintained compared with the primary provisions of this clause. 

22.8 Reasonable Overtime 
22.8.1 Subject to 22.8.2 an employer may require an employee to work reasonable overtime at overtime rates. 
22.8.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result 

in the employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention 

to refuse it; and 
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(5) any other relevant matter. 
23. - STANDBY FOR WORK 

When an Officer is required to hold over in readiness for a call to work after ordinary hours, the Officer shall be paid at ordinary 
rates for the time the Officer is so held in readiness. 

PART 7 - LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
24. - ANNUAL LEAVE 

24.1 Period and payment of leave 
24.1.1 Except as hereinafter provided, a period of four consecutive weeks' leave with payment as prescribed in 24.1.2 

shall be allowed annually to an employee by his/her employer after a period of twelve months' continuous 
service with that employer.  Provided that an employer and an employee may agree on alternative arrangements 
of the taking of such leave. 

24.1.2 An employee before going on leave shall be paid the ordinary salary he/she would have received in respect of 
the ordinary time he/she would have worked had he/she not been on leave during the relevant period. 

24.1.3 During a period of annual leave an employee shall receive a loading of 17.5% or the appropriate shift loading, 
whichever is the greater, calculated on the rate of ordinary salary prescribed by this award. 
(1) The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
(2) By agreement between the employer and an employee, the loading may be cash out and included as a 

component in the employee’s salary. 
24.1.4 Additional weeks leave for circumstances 

(1) In addition to the leave prescribed in 24.1.1 hereof, a Chief Executive Officer, Town or Shire 
Engineer or Environmental Health Officer shall be allowed one week’s leave (as compensation for 
other circumstances of employment) with payment of ordinary salary after a period of twelve months’ 
continuous service with that Local Authority.  Where such Officer is engaged for part of a qualifying 
twelve monthly period, he/she shall be entitled to have the period of annual leave to which he/she is 
entitled under this clause increased by 1-12th of a week for each completed month he/she is 
continuously so engaged. 

(2) The additional leave shall not apply to Officers, classified according to clause 13.6.6 who have by 
agreement, incorporated provisions for the additional leave in their salary package. 

24.1.5 Additional weeks leave for location 
(1) In addition to the leave prescribed in 24.1.1 hereof, an Officer other than a Chief Executive Officer, 

Town or Shire Engineer or Environmental Health Officer, employed by a Local Government whose 
head office is situated north of the 26th parallel of latitude shall be allowed one week’s leave with 
payment of ordinary salary after a period of twelve month’s continuous service with that Local 
Government. 

(2) Where such an Officer is engaged for part of a qualifying twelve-monthly period, he/she shall be 
entitled to have the period of annual leave to which the Officer is otherwise entitled under this clause 
increased by 1/12th of a week for each completed month he/she is continuously so engaged. 

24.2 Annual leave and public holidays 
If any prescribed holiday falls within an employee's period of annual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day, there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

24.3 Leave on termination 
24.3.1 If, after one month's continuous service an employee lawfully leaves his/her employment or his/her employment 

is terminated by his/her employer through no fault of the employee, the employee shall be paid 1/3rd of a 
week's pay, at the rate prescribed by 24.1.2 of this clause, for each month of continuous service. 

24.3.2 In addition to any payment to which he/she may be entitled under 24.3.1 of this subclause, an employee whose 
employment terminates after he/she has completed a twelve-months' qualifying period and who has not been 
allowed the leave prescribed under this award in respect of that qualifying period, shall be given payment in lieu 
of that leave or, in the case to which 24.5 and 24.6 of this subclause applied, in lieu of so much of that leave as 
has not been allowed, unless; 
(1) he/she has been justifiably dismissed for misconduct; and 
(2) the misconduct for which he/she has been dismissed occurred prior to the completion of that 

qualifying period. 
24.4 Absence from work 

Any time in respect of which an employee is absent from work, except time for which he/she is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by this award, shall not count for the purpose of determining 
his/her right to annual leave. 
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24.5 Taking of leave 
24.5.1 Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 

convenient to the employer and the employee and, except as hereinafter provided, within six months of the date 
upon which the leave accrued due. 

24.5.2 In special circumstances, and with the consent of the employer, an employee may defer the taking of any 
accrued annual leave, or any part thereof not taken, for a period not exceeding three years after the date when 
the leave accrued due. 

24.6 Christmas close-down 
Notwithstanding anything else herein contained, an employer who observes a Christmas close-down for the purpose of 
granting annual leave to one or more sections of his/her work force, may require an employee to take his/her annual leave 
in not more than two periods.  For the purposes of this subclause, the period of annual leave may be less than one week. 

24.7 Annual leave and parental leave 
Notwithstanding anything else contained herein, an Officer granted leave under Clause 25. – Personal Leave, may at the 
commencement of such leave utilise any pro rata leave accrued under this clause.  In such a case the loading referred to in 
24.1.3 is not payable until the whole leave entitlement is accrued. 

24.8 Leave in advance 
24.8.1 In special circumstances at the discretion of the employer pro rata annual leave may be given and taken before a 

period of twelve months continuous service has been completed. 
24.8.2 No more leave shall be granted at any time than has accrued to the employee on the basis of one third of a week 

for each month of continuous service. 
24.8.3 Any entitlement to leave and/or payment under 24.1 or 24.3 hereof, will be reduced by the amount of leave and 

payment granted under this subclause. 
24.8.4 No loading shall apply to leave taken in advance pursuant to this subclause. 

24.9 Officers exempted 
This clause shall not apply to Casual Officers. 

25. - PERSONAL LEAVE 
The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to casual 
employees.  The entitlements of casual employees are set out in clause 10.2.4. 
25.1 Definitions 

25.1.1 The term immediate family includes: 
(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the 

employee.  A de facto spouse means a person who lives with the employee on a bona fide domestic 
basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, 
grandparent, grandchild or sibling of the employee or spouse of the employee. 

25.2 Amount of Paid Personal Leave. 
25.2.1 Paid personal leave is available to an employee when he or she is absent: 

(1) due to personal illness or injury; or 
(2) for the purposes of caring for an immediate family or household member who is sick and requires the 

employee's care and support (carer's leave) or who requires care to an unexpected emergency. 
25.2.2 The amount of personal leave to which an employee is entitled depends on the length of time worked for the 

employer as indicated below: 
Length of time worked for the employer Personal leave (days) 
On commencement 10 
On commencement of 2nd and 3rd year of continuous service 10 
On commencement of 4th and subsequent years 12 

25.2.3 Accumulation of personal leave 
(1) First, second and third years of employment 

In the first, second and third years, unused personal leave accrues by the lesser of: 
(a) ten days, less the total amount of personal leave taken during the year; or 
(b) the balance of the year’s unused personal leave. 

(2) Fourth and subsequent years of employment 
In the fourth and subsequent years of employment, unused personal leave accrues by the lesser of: 
(a) twelve days less the total amount of personal leave taken during the year; or 
(b) the balance of the years unused personal leave. 
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(3) Maximum amount of accumulated personal leave 
Personal leave may accumulate to a maximum of 260 days. 

25.3 Personal leave for personal injury or sickness 
An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

25.4 Personal leave to care for an immediate family or household member 
25.4.1 Subject to 25.4.2 and 25.4.3, a full-time employee is entitled to use their personal leave to care for members of 

their immediate family or household who are sick and require care and support or who require care due to an 
unexpected emergency. 

25.4.2 The entitlement in 25.4.1 is subject to the employee being responsible for the care and support of the person 
concerned. In normal circumstances an employee is not entitled to take leave for this purpose where another 
person has taken leave to care for the same person. 

25.4.3 Except as provided for in 25.4.4, not more than 10 days of personal leave can be used in a year by an employee 
for the purposes set out in 25.4.1.  These limits apply to the employee’s total accrued personal leave which 
includes any untaken personal leave from the current year’s entitlement and any untaken personal leave which 
has accumulated from previous years. 

25.4.4 By agreement between an employer and an individual employee, the employee may access an additional 
amount of their accrued personal leave for the purposes set out in 25.4.1, beyond the relevant limit set out in 
25.4.3.  In such circumstances, the employer and the employee shall agree upon the additional amount that may 
be accessed. 

25.5 Employee must give notice 
25.5.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered 

starting time, unless he or she has a good reason for not doing so. 
25.5.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 
(2) how long the employee expects to be away from work. 

25.5.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer 
by telephone at the first opportunity. 

25.5.4 When taking leave to care for members of their immediate family or household who are sick and require care 
and support, or who require care due to an unexpected emergency, the notice must include: 
(1) the name of the person requiring care and support and their relationship to the employee; 
(2) the reasons for taking such leave; and 
(3) the estimated length of absence. 

25.6 The effect of workers’ compensation 
25.6.1 If an employee is receiving workers’ compensation payments, they are not entitled to personal leave. 
25.6.2 Exclusions - worker’s compensation / serious and wilful misconduct 

(1) The provisions of this clause with respect to payment do not apply in the following cases: 
(a) where an employee is receiving workers’ compensation payments; 
(b) where an employee’s injury or illness is as a result of the employee’s serious and wilful 

misconduct. 
25.7 Portability of personal leave 

25.7.1 An Officer shall be entitled to transfer accumulated personal leave credits from one employing local authority 
(or local authorities) to another employing local authority subject to the following: 
(1) the amount of accumulated personal leave being transferred shall not exceed eight weeks; and 
(2) the Officer shall produce to the employing Local Authority a record, certified by the Town or Shire 

Clerk of the immediately preceding Local Authority, showing the amount and source of the personal 
leave being transferred; and 

(3) the Officer’s service as between such authorities shall be continuous service.  The term continuous 
service shall have the same meaning as attaches to that term in the Local Government (Long Service 
Leave) Regulations. 

25.7.2 Such transferred accumulated personal leave credits, shall not be available to the Officer concerned until the 
personal leave credits accrued at the Officer’s employing Local Authority have been exhausted. 

25.8 Personal leave during annual leave 
25.8.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 

personal ill health or injury during the time when he/she is absent on annual leave and an employee may apply 
for and the employer shall grant paid personal leave in place of paid annual leave. 
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25.8.2 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 
this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.5 of 
this clause if he/she is unable to attend for work on the working day next following his/her annual leave. 

25.8.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to 
which the employee was entitled at the time he/she proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

25.8.4 Where paid personal leave has been granted by the employer in accordance with 25.8.1, 25.8.2 and 25.8.3 of 
this subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid 
personal leave and the replaced annual leave may be taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accordance with the provisions applying to annual leave. 

25.8.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 24. – Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 

25.9 Unpaid personal leave 
Where an employee has exhausted all paid personal leave entitlements, he/she is entitled to take unpaid personal leave to 
care for members of his/her immediate family or household who are sick and require care and support, or who require 
care due to an unexpected emergency.  The employer and the employee shall agree on the period.  In the absence of 
agreement, the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, 
provided the requirements of 25.5 are met. 

25.10 Casual employment 
Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
clause 10.2.4. 

26. - BEREAVEMENT LEAVE 
26.1 Paid leave entitlement 

26.1.1 Death in Australia 
A full-time employee is entitled to use up to two days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), or the death in Australia of either a member of the 
employee's immediate family or household. 

26.1.2 Death outside Australia 
A full-time employee is entitled to use up to two days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the 
employee's immediate family or household, where the employee travels outside Australia to attend the funeral. 

26.2 Part-time employees 
A part-time employee is entitled to take two days  bereavement leave on the same basis as prescribed for full-time 
employees in 26.1.1 and 26.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

26.3 Unpaid leave 
Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave.  The employer and the employee should agree on the length of the unpaid 
leave.  In the absence of agreement, a full-time employee is entitled to take up to two days unpaid leave, provided the 
requirements of 26.1.1 and 26.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 26.2 are met. 

27. - PARENTAL LEAVE 
27.1 Definitions 

27.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

27.1.2 Subject to 27.1.3, in this clause, spouse includes a de facto or former spouse. 
27.1.3 In relation to 27.8, spouse includes a de facto spouse but does not include a former spouse. 
27.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 
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27.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

27.2 Basic entitlement 
27.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 

leave on a shared basis in relation to the birth or adoption of their child.  For females, maternity leave may be 
taken and for males, paternity leave may be taken.  Adoption leave may be taken in the case of adoption. 

27.2.2 Subject to 27.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

27.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

27.2.4 An employer must not fail to re-engage a casual employee because: 
(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

27.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

27.3 Variation of Parental leave 
Where an employee takes leave under clause 27.2.1 or 27.4.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to his/her employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 27.2.1 or 27.4.1(2). 

27.4 Right to Request 
27.4.1 An employee entitled to parental leave pursuant to the provisions of 27.2 may request the employer to allow the 

employee: 
(1) to extend the period of simultaneous unpaid parental leave provided for in 27.2.2(1) and 27.7.2(2) up 

to a maximum of eight weeks; 
(2) to extend the period of unpaid parental leave provided for in clause 27.2.1 by a further continuous 

period of leave not exceeding 12 months; 
(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 
to assist the employee in reconciling work and parental responsibilities. 

27.4.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the 
request is genuinely based on the employee’s parental responsibilities, may only refuse the request on 
reasonable grounds related to the effect on the workplace or the employer’s business.  Such grounds might 
include cost, lack of adequate replacement staff, loss of efficiency and the impact on customer service. 

27.4.3 Employee’s request and the employer’s decision to be in writing 
The employee’s request and the employer’s decision made under 27.4.1(2) and 27.4.1(3) must be recorded in 
writing. 

27.4.4 Request to return to work part-time 
Where an employee wishes to make a request under 27.4.1(3), such a request must be made as soon as possible 
but no less than seven weeks prior to the date upon which the employee is due to return to work from parental 
leave. 

27.5 Maternity leave 
27.5.1 An employee must provide notice to the employer in advance of the expected date of commencement of 

parental leave.  The notice requirements are: 
(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating 

that the employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 

be taken - at least four weeks. 
27.5.2 When the employee gives notice under 27.5.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

27.5.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the 
birth occurring earlier than the presumed date. 

27.5.4 Subject to 27.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of the birth. 
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27.5.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

27.5.6 Recommencement date 
Where leave is granted under 27.5.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

27.6 Special maternity leave 
27.6.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity 

leave, the employee may take unpaid special maternity leave of such period as a registered medical practitioner 
certifies as necessary. 

27.6.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee 
may be entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

27.6.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work. The aggregate of paid sick leave, special maternity 
leave and parental leave, including parental leave taken by a spouse, may not exceed 52 weeks. 

27.7 Paternity leave 
27.7.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, 

with: 
(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 

and the expected date of birth, or states the date on which the birth took place; and 
(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 

and 
(3) except in relation to leave taken simultaneously with the child’s mother under clauses 27.2.2(1), 

27.2.2(2) and 27.4.1(1), a statutory declaration stating: 
(a)  he will take that period of paternity leave to become the primary care-giver of a child; 
(b)  particulars of any period of maternity leave sought or taken by his spouse; and 
(c)  that for the period of paternity leave he will not engage in any conduct inconsistent with his 

contract of employment. 
27.7.2 The employee will not be in breach of 27.7.1 if the failure to give the required period of notice is because of the 

birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
27.8 Adoption leave 

27.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 
leave and the period of leave to be taken.  An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

27.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 

their contract of employment. 
27.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of 

the placement. 
27.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will 

notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee's return to work. 

27.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

27.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 
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27.9 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under 27.4. 

27.10 Transfer to a safe job 
27.10.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

27.10.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee, to commence parental leave. 

27.11 Returning to work after a period of parental leave 
27.11.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks 

prior to the expiration of the leave. 
27.11.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave.  

In the case of an employee transferred to a safe job pursuant to 27.10 the employee will be entitled to return to 
the position they held immediately before such transfer. 

27.11.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of their former position. 

27.12 Replacement employees 
27.12.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted 

or transferred, as a result of an employee proceeding on parental leave. 
27.12.2 Before an employer engages a replacement employee the employer will inform that person of the temporary 

nature of the employment and of the rights of the employee who is being replaced. 
27.13 Communication during parental leave 

27.13.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
27.13.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

27.13.4 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 27.13.1. 

28. - PUBLIC HOLIDAYS 
28.1 Public holiday entitlement 

28.1.1 An employee shall be entitled to holidays on the following days: 
(1) New Year's Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; and 
(2) the following days, as prescribed in Western Australia: Australia Day, Anzac Day, Queen's Birthday 

and Labour Day; and 
(3) Foundation Day, as prescribed in Western Australia. 

28.2 Holidays in lieu 
28.2.1 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 27 December. 
28.2.2 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 28 December. 
28.2.3 When New Year's Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof shall be 

observed on the next Monday. 
28.3 Additional public holidays 

Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 
28.1 and 28.2 above, those days shall constitute additional holidays for the purpose of this award. 
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28.4 Substitute holidays 
28.4.1 An employer and its employees may agree to substitute another day for any prescribed in this clause.  For this 

purpose, the consent of the majority of affected employees shall constitute agreement.  Any such agreement 
shall be recorded in writing and be available to every affected employee. 

28.4.2 Provided that the National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any 
of the specified holidays contained herein.  The holiday on which work is to be performed in lieu of National 
Aboriginal Day of Celebration is to be agreed between the employer and the employee concerned.  Any dispute 
about the operation of this provision is to be resolved in accordance with the disputes resolution procedures 
provided in this award. 

28.4.3 When a holiday mentioned in 28.1, 28.2, 28.3 or 28.4 other than Easter Saturday falls on an employee's rostered 
day off, such employee shall be entitled to a day in lieu thereof to be taken at such time as may be mutually 
agreed upon by the Officer and the employer. 

28.5 Public holidays – penalty rates 
28.5.1 When an Officer is required to be on duty on any of the holidays prescribed in 28.1, 28.2 or 28.3 hereof, the 

Officer shall be entitled to payment as follows: 
(1) When an Officer is required to be on duty on any of the holidays such Officer shall be allowed 

payment for all time worked at the rate of double time and one half; or 
(2) By agreement, between the employer and the Officer concerned, the Officer may be granted time off 

in ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 
28.6 Days in lieu 

28.6.1 In lieu of the two additional holidays applicable prior to 29 February 1996, (the day after New Years Day and 
Easter Tuesday), the following provisions shall apply in recognition of Western Australian public service 
standards. 

28.6.2 On the working day after the New Years Day holiday and Easter Tuesday each year an employee who is 
scheduled to work those days or is on paid leave shall become entitled to a day’s paid absence in lieu for each of 
the two holidays previously observed. 

28.6.3 Further, an employee who works a roster and is on a rostered day off on either the working day after the New 
Year’s Day holiday or Easter Tuesday shall also be entitled to a day’s paid absence in lieu of each of the two 
holidays previously observed. 

28.6.4 The days in lieu are to be taken in the year in which they fall due and at the convenience of the employer. 
28.6.5 Should either or both of these two paid days of absence be deleted as a public service entitlement by a further 

notice, regulation or legislation, the right to the paid day(s) of absence in 28.6.2 shall be immediately deleted. 
PART 8 - TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 

29. - REIMBURSEMENT OF ACCOMMODATION AND CAMPING EXPENSES 
An Officer who travels on authority business and is required to stay overnight at a place other than his/her normal residence shall be 
reimbursed all reasonable out-of-pocket, meal and accommodation expenses. 

30. - TRAVELLING EXPENSE REIMBURSEMENT 
30.1 The local authority shall reimburse all reasonable travelling expenses incurred by an Officer in the discharge of his/her 

duties at least once monthly.  The method and mode of travelling or the vehicle to be supplied shall be mutually arranged 
between the employer and the Officer concerned. 

30.2 Use of employee vehicle 
30.2.1 Where an Officer is requested and authorised to use his/her own motor vehicle in the course of his/her duties, 

he/she shall be paid an allowance not less than that prescribed in the table set out hereunder. 
30.2.2 For the purpose of this subclause, where an Officer is required to report for duty at a location other than his/her 

normal location, travelling expenses shall be paid for the distance that the journey exceeds the distance the 
Officer normally travels to and from work. 

30.3 Where an Officer in the course of a journey travels through two or more separate areas specified in 30.6 of this clause, 
payment at the rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas 
traversed. 

30.4 Payment shall be made in accordance with this clause not later than four weeks after the expense has been incurred. 
30.5 A year for the purpose of this clause shall commence on the 1st day of January and end on the 31st day of December next 

following. 
30.6 Rates of hire for use of an Officer's own motor vehicle on official business shall be as follows: 
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 Engine displacement (in cubic centimetres) 
Area and Details Over 2600cc Over 1600cc to 

2600cc 
1600cc and 

under  
 Cents per kilometre 
Metropolitan area 93.97 67.72 55.85 
South West Land Division 95.54 68.66 56.69 
North of 23.5 Latitude 103.52 74.12 61.21 
Rest of state 99.01 70.87 58.37 
Motor cycle Rate c/km   
Distance travelled 32.55   
30.6.1 Motor vehicles with rotary engines are to be included in the 1600 - 2600 category. 
30.6.2 Metropolitan area means that area within a radius of 50 kilometres from the Perth Railway Station. 
30.6.3 South West Land Division means the South West Land Division as defined by Section 28 of the Land Act. 
30.6.4 Other areas means that area of the State south of 23.5 degrees South Latitude, north of 23.5 degrees South 

Latitude, excluding the Metropolitan area and the South West Land Division. 
PART 9 - STAFF DEVELOPMENT, TRAINING AND RELATED MATTERS 

31. - STAFF DEVELOPMENT/PERFORMANCE REVIEW 
31.1 An annual staff development/performance review, including for the purpose of Clause 15. - 

Classification/Reclassification of Positions, shall be confidential and without limiting the scope it is intended to identify: 
31.1.1 the new or enhanced skills required by the employer, if any, together with proposed competency levels required 

where appropriate; 
31.1.2 any development and expansion anticipated by the employer for the employee in his/her classified position both 

in the short term and the longer term; 
31.1.3 the current training needs to be undertaken to meet individual employer objectives in both the short and long 

term and to enable an Officer to meet the standards of his/her existing classified position; 
31.1.4 career development; 
31.1.5 the performance objectives required; 
31.1.6 current performance. 

31.2 An Officer who has been absent in excess of three months in aggregate shall have the Review delayed by the period of 
absence. 

32. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
The Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Shire of Toodyay 

33. - NAMED RESPONDENTS 
The City of Armadale 
The Town of Bassendean 
The Shire of Collie 
Bunbury Water Board 
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MUNICIPAL EMPLOYEES (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
CITY OF ARMADALE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 2 OF 2010 
CITATION NO. 2011 WAIRC 00230 
 

Result Interim award issued 
Representation 
Applicant Mr D Schapper (of counsel) 
Respondent Mr K Trainer (as agent) on behalf of the Western Australian Municipal, Road Boards, Parks and 

Racecourse Employees’ Union of Workers, Perth 
 Mr S White (as agent) on behalf of the Shire of Toodyay 

Mr S Bibby on behalf of the Chamber of Commerce and Industry of Western Australia 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant, Mr K Trainer as agent on behalf of the Western Australian 
Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth, Mr S White as agent on behalf of the Shire 
of Toodyay and Mr S Bibby on behalf of the Chamber of Commerce and Industry of Western Australia, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Municipal Employees (Western Australia) Interim Award 2011 be made in accordance with the following 
schedule and that such award shall have effect on and from 25 March 2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF AWARD 

1. - AWARD TITLE 
This award shall be known as the Municipal Employees (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of Award 
1. Award Title 
2. Arrangement 
3. Area and Scope 
4. Commencement 
5. Definitions 
6. Minimum Adult Award Wage 
PART 2 - Award Flexibility 
7. Enterprise Flexibility 
8. Index of Facilitative Provisions 
PART 3 - Dispute resolution 
9. Dispute Settlement Procedures 
PART 4 - Employer and Employees Duties, Employment Relationship and Related Matters 
10. Notice of Termination 
11. Full-time Employees 
12. Part-time Employees 
13. Casual Employees 
14. Redundancy 
PART 5 - Wages and Related Matters 
15. Classification definitions 
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16. Wages  
17. Extra rates for ordinary hours 
18. Payment of wages 
19. Allowances 
PART 6 - Hours of Work 
20. Hours of Duty 
21. Overtime 
22. Shift Work 
PART 7 - Holidays and Leave 
23. Annual Leave 
24. Public Holidays 
25. Sick Leave 
26. Bereavement Leave 
27. Family Leave 
28. Parental Leave 
PART 8 - Miscellaneous 
29. Superannuation 
30. Posting of Award 
31. Named Parties to Award 
32. Named Respondents 

3. - AREA AND SCOPE 
3.1 This award shall apply throughout the State of Western Australia to all local government authorities and their agencies 

and their employees whether members of the Union/s or not. 
3.2 This award shall not apply to employees employed by employers who are national system employers, as defined by the 

Fair work Act 2009. 
4. - COMMENCEMENT 

This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 
5. - DEFINITIONS 

5.1 An Aboriginal person is a person who identifies as such and furthermore is regarded as an Aboriginal person by members 
of his or her community. 

5.2 Commission means the Western Australian Industrial Relations Commission.  
5.3 Commissioner means a Commissioner appointed under the Industrial Relations Act 1979 
5.4 Employee means any person employed by a respondent in any of the classifications, callings or occupations specified by 

this award. 
5.5 Employer means any respondent to this award. 
5.6 Headquarters shall mean and include a permanent place wherein are stored or kept, plant equipment and materials or a 

place where vehicles are parked. 
5.7 Horticulture tradesperson shall mean an employee who has successfully completed a recognised apprenticeship in the 

Gardening or Landscape Gardening or Turf Management or Nurseryperson branches of the Horticulture Trade, and who 
produces proof satisfactory to the employer of such qualification, or who has by other means achieved a standard of 
knowledge equivalent thereto and is appointed in writing as such by the employer. 

5.8 Horticultural tradesperson/curator means an employee who is in charge or has care and control over a park, garden, 
botanical garden, tennis court ground, cricket ground, golf course or other sporting ground or any other ground or similar 
area, but who does not directly supervise other employees other than apprentices in training or to supervise employees as 
a leading hand and who does not perform the normal duties of a caretaker. 

5.9 Member means a financial member of the Union. 
5.10 Registrar means the Industrial Registrar or a Deputy Industrial Registrar of the Western Australian Industrial Relations 

Commission. 
5.11 Shift work 

5.11.1 Day shift means any shift starting at or after 6.00 a.m. and finishing at or before 5.00 p.m. 
5.11.2 Afternoon shift means any shift finishing after 5.00 p.m. and at or before midnight. 
5.11.3 Night shift means any shift finishing after midnight and at or before 6.00 a.m. 

5.12 Union means the Western Australian Municipal, Administrative, Clerical and Services Union of Employees and/or the 
Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth. 

6. - MINIMUM ADULT AWARD WAGE 
6.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
6.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 



596 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

6.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
6.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

6.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

6.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth Government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

6.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

6.8 Subject to this clause the minimum adult award wage shall: 
6.8.1 Apply to all work in ordinary hours; 
6.8.1 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
6.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

6.10 Adult Apprentices 
6.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
6.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
6.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
6.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
PART 2 - AWARD FLEXIBILITY 

7. - ENTERPRISE FLEXIBILITY 
7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 

be varied so as to make the enterprise or workplace operate more efficiently accordingly to its particular needs the 
following process shall apply. 
7.1.1 A consultative committee mechanism and procedures appropriate to the size, structure and needs of the 

enterprise or workplace shall be established. 
7.1.2 For the purpose of the consultative process the employees may nominate the Union or another body or 

individual to represent them. 
7.1.3 Where agreement is reached an application for registration shall be made to the Commission. 

7.2 Where an agreement affects more than one employee, a valid majority of employees must vote in favour of the agreement 
through a secret ballot process.  A secret ballot must also be conducted where a variation to an agreement is proposed or 
where the termination of the agreement is proposed by employees. 

7.3 The secret ballot must be conducted by a person mutually agreed between the employer and the employees. 
7.4 The terms and conditions of employment in an agreement shall not, when viewed as a whole, be less favourable than the 

entitlements otherwise available under the award or other standard condition established by the Commission. 
8. - INDEX OF FACILITATIVE PROVISIONS 

8.1 A facilitative provision is one which provides that the standard approach in an award provision may be departed from by 
agreement between an individual employer and the Union and/or an employee, or the majority of employees, in the 
enterprise or workplace concerned. 

8.2 Facilitative provisions in this award are contained in the following clauses: 
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Clause title Clause number 
Alternative method of payment 18.5 
Hours of duty – spread of hours 20.1.2(1) and 20.1.5(1) 
Annual leave – leave to be taken 23.6.1 
Public holidays – substitute days 24.4.1(1) 
Parental leave – commencement of leave 28.3.4 

PART 3 - DISPUTE RESOLUTION 
9. - DISPUTE SETTLEMENT PROCEDURES 

9.1 Subject to the provisions of the Industrial Relations Act 1979, any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, including wage level classification appeals, between a respondent employer and the 
Union or a respondent employer and his/her employees, shall be settled in accordance with the procedures set out herein. 

9.2 Where the matter is raised by an employee, or a group of employees, the following steps shall be observed: 
9.2.1 The employee(s) concerned shall discuss the matter with the immediate supervisor.  If the matter cannot be 

resolved at this level the supervisor shall, within three days, refer the matter to a more senior officer nominated 
by the employer and the employee(s) shall be advised accordingly. 

9.2.2 The senior officer shall, if he/she is able, answer the matter raised within one week of it being referred to 
him/her and, if he/she is not so able, refer the matter to the employer for its attention, and the employee(s) shall 
be advised accordingly. 

9.2.3 If the matter has been referred in accordance with 9.2.2, the employee(s) or his/her shop steward shall notify the 
Union Secretary or his/her nominee, so that he/she may have the opportunity of discussing the matter with the 
employer. 

9.2.4 The employer shall, as soon as practicable after considering the matter before it, advise the employee(s) or, 
where necessary the Union of its decision.  Provided, that such advice shall be given within five weeks of the 
matter being referred to the employer. 

9.2.5 Where the person chosen by the employee to act as the representative is employed by the particular employer 
the employee selected shall suffer no loss of wages or other benefit arising from his or her presence and/or 
representation made at any stage of the dispute settlement procedure. 

9.2.6 Should the matter remain in dispute after the above processes have been exhausted either party may refer the 
matter to the Commission for resolution. 

9.3 Nothing in this clause shall limit the right of an individual employee to seek advice from, or be represented by, a shop 
steward, an appropriate union representative or other person. 

9.4 Employees may elect to have an elder from a shared cultural background represent them on such occasions. 
9.5 The settlement procedures provided by this clause shall be applied to all manner of dispute referred to in 9.1, and no 

party, or individual, or group of individuals, shall commence any other action, of whatever kind, which may frustrate a 
settlement in accordance with its procedures.  Observance of these procedures shall in no way prejudice the right of any 
party, or individual, in dispute to refer the matter for resolution by the Commission.  Provided that such reference cannot 
occur until this dispute resolution procedure has been fully observed. 

9.6 While the parties are attempting to resolve the dispute the parties will continue to work in accordance with the award and 
their contract of employment unless the employee has a reasonable concern about an imminent risk to his or her health 
and safety.  Subject to the provision of any applicable occupational health and safety law, even if the employee has a 
reasonable concern about an imminent risk to his or her health or safety, the employee must not unreasonably fail to 
comply with a direction by his or her employer to perform other work, whether at the same location or another location, 
that is safe and appropriate for the employee to perform. 

9.7 Settlement of dispute – training leave 
9.7.1 A Union delegate/shop steward (or other employee workplace representative) shall be entitled to, and the 

employer shall grant, up to five days’ leave each year, non-cumulative, to attend courses conducted by an 
accredited training provider and, approved by the Union on the following conditions: 
(1) The scope, content and level of the courses are directed to the enhancement of the operation of the 

settlement of dispute/dispute resolution procedure. 
(2) Reasonable notice is given by the Union delegate/shop steward or another workplace representative; 

reasonable notice being 30 days or such other notice as agreed between the Union and the Employer. 
(3) The taking of leave is arranged having regard to the operational requirements of the employer. 
(4) The Union delegate/shop steward or another workplace representative taking such leave shall be paid 

all ordinary time earnings which normally become due and payable during the period of leave; 
(5) Leave of absence granted pursuant to this clause shall count as service for all purposes of this award. 
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PART 4 - EMPLOYER AND EMPLOYEES DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED MATTERS 
10. - NOTICE OF TERMINATION 

10.1 Notice of termination by employer 
10.1.1 In order to terminate the employment of an employee the employer must give to the employee the period of 

notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

10.1.2 In addition to the notice in 10.1.1, employees over 45 years of age at the time of the giving of the notice with 
not less than two years continuous service, are entitled to an additional week's notice. 

10.1.3 Payment in lieu of the prescribed notice in 10.1.1 and 10.1.2 must be made if the appropriate notice period is 
not required to be worked.  Provided that employment may be terminated by the employee working part of the 
required period of notice and by the employer making payment for the remainder of the period of notice. 

10.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the 
employee's employment had continued until the end of the required period of notice, the employer would have 
become liable to pay to the employee because of the employment continuing during that period.  That total must 
be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

10.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a 

specified period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

10.1.6 For the purposes of this clause, continuity of service shall be the same as defined in Regulation 5 of the Local 
Government (Long Service Leave) Regulations 1977, as amended from time to time. 

10.2 Notice of termination by an employee 
10.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 

and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

10.2.2 If an employee fails to give the notice specified in 10.1.1 the employer has the right to withhold monies due to 
the employee to a maximum amount equal to the amount the employee would have received under 10.1.4. 

10.3 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day's time off 
without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient 
to the employee after consultation with the employer. 

10.4 Engagement of Aboriginal persons 
On request, employers engaging a multi cultural workforce shall provide appropriate cultural training that recognises the 
diversity of its workforce and shall include recognition of their indigenous beliefs and culture. 

10.5 Transmission of business 
Where a business is transmitted from one employer to another, as set out in Clause 14. - Redundancy, the period of 
continuous service that the employee had with the transmittor or any prior transmittor is deemed to be service with the 
transmittee and taken into account when calculating notice of termination.  However, an employee shall not be entitled to 
notice of termination or payment in lieu of notice for any period of continuous service in respect of which notice has 
already been given or paid for. 

11. - FULL-TIME EMPLOYEES 
A full time employee shall mean an employee who is engaged to work the standard ordinary hours of a local government authority 
in accordance with Clause 20. – Hours of Duty. 
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12. - PART-TIME EMPLOYEES 
12.1 A part-time employee shall mean an employee who works regularly from week to week for less than the standard 

ordinary hours in any week.  Such employee shall be paid the appropriate hourly rate of pay for each hour worked. 
12.2 Payment for annual leave and absence through sickness for such employees, pursuant to Clauses 23. – Annual Leave and 

Clause 25. – Sick Leave, or any other appropriate clause providing such entitlements, shall be in the proportion that the 
hours regularly worked each week bears to the standard ordinary hours. 

13. - CASUAL EMPLOYEES 
13.1 A casual employee shall mean an employee who is engaged and paid as such and, except as otherwise provided for in this 

award, such employee shall be paid the ordinary hourly rate prescribed for the classification of work performed with the 
addition of 20%. 

13.2 A casual employee who works outside the ordinary hours of work prescribed by Clause 21. - Overtime, shall be entitled 
to overtime payments in accordance with Clause 21. – Overtime, based on their ordinary casual rate. 

13.3 Caring responsibilities 
13.3.1 Subject to evidentiary and notice requirements in 27.1.5 casual employees are entitled to not be available to 

attend work, or to leave work: 
(1) If they need to care for members of their immediate family or household who are sick and require care 

and support, or who require care due to an unexpected emergency, or due to the birth of a child; or 
(2) Upon the death in Australia of an immediate family or household member. 

13.3.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be 
available to attend work.  In the absence of agreement, the employee is entitled to not attend work for up to 48 
hours (two days) per occasion.  The casual employee is not entitled to any payment for the period of non 
attendance. 

13.3.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause.  The rights of an employer to engage or not engage a casual employee are otherwise 
not affected. 

14. - REDUNDANCY 
14.1 Definitions 

14.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
14.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

14.1.3 Small employer means an employer who employs fewer than 15 employees. 
14.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
14.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 

exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

14.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

14.3 Severance pay 
14.3.1 Severance pay - other than employees of a small employer 

An employee, other than an employee of a small employer as defined in 14.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
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Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 14.1.5 

14.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 14.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week's pay is defined in 14.1.5 

14.3.3 Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee's normal retirement date. 

14.3.4 Continuity of service shall be calculated in the manner prescribed by Clause 10. – Notice of Termination.  
Provided that service prior to the date of operation of this subclause, by order of the Commission, shall not be 
taken into account in calculating an entitlement to severance pay for an employee of a small employer pursuant 
to 14.3.2. 

14.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 
redundancy situation in accordance with the Western Australian Industrial Relations Commission’s 
Termination, Change and Redundancy General Order [2005 WAIRC 01715]. 

14.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in Clause 10. – Notice of Termination.  In this circumstance the employee will be entitled to 
receive the benefits and payments they would have received under this clause had they remained with the employer until 
the expiry of the notice, but will not be entitled to payment in lieu of notice. 

14.5 Alternative employment 
14.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
14.5.2 This provision does not apply in circumstances involving transmission of business as set out in 14.7. 

14.6 Job search entitlement 
14.6.1 During the period of notice of termination given by the employer in accordance with Clause 10. – Notice of 

Termination an employee shall be allowed up to one day's time off without loss of pay during each week of 
notice for the purpose of seeking other employment. 

14.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

14.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 10.3. 
14.7 Transmission of business 

14.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
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(a) in which the terms and conditions are substantially similar and no less favourable, 
considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

14.7.2 The Commission may vary 14.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

14.8 Employees exempted 
This clause does not apply to: 
14.8.1 employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
14.8.2 probationary employees; 
14.8.3 apprentices; 
14.8.4 trainees; 
14.8.5 employees engaged for a specific period of time or for a specified task or tasks; or 
14.8.6 casual employees. 

14.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay.  An application 
for such variation may be made by an employer or a group of employers. 

14.10 Redundancy Disputes Procedure 
14.10.1 Paragraphs 14.10.2 and 14.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

14.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

14.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 - WAGES AND RELATED MATTERS 
15. - CLASSIFICATION DEFINITIONS 

15.1 Municipal employee - level 1 
15.1.1 Qualifications, training and experience 

(1) An employee at this level will need to undertake industry induction and training which may include 
information on the industry, organisations, conditions of employment, skill formation and career path 
opportunities, planning and layout of work, documentation procedures, occupational health and safety, 
equal opportunity and performance appraisal incorporating quality control and assurance. 

(2) No previous work experience is required at this level. 
(3) “A” Class Licence may be required. 

15.1.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Use of a limited range of hand tools. 
(b) Drive a light vehicle. 

(2) Communication skills 
Basic oral and written literacy and numeracy skills to enable liaison with immediate work group. 

(3) Complexity/multi-skilling 
Tasks are simple and non-complex. 

15.1.3 Responsibility and accountability 
Employees at this level: 
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(1) Work under direct supervision. 
(2) Are responsible for the quality and completion of their own work subject to detailed direction. 
(3) Are responsible for care of tools and equipment in their use. 

15.1.4 Decision making and problem solving 
(1) Judgement is limited as work is repetitive and generally coordinated by others. 
(2) Work is clearly defined and of a routine and basic nature with established procedures, guidance and 

close supervision. 
(3) Required to exercise basic judgement relating to own work and personal safety as required by relevant 

legislation and Council safety procedures. 
15.2 Municipal employee - level 2 

15.2.1 Qualifications, training and experience 
An employee at this level will have satisfactorily completed the requirements of level 1 and will be undertaking 
structured and/or on-the-job training (including appropriate safety training) or possess appropriate and relevant 
equivalent experience in some or all of the following areas: 
(1) Basic construction and/or maintenance, i.e., basic concreting and/or basic bitumen handling. 
(2) Safe operation and user maintenance of minor plant. 
(3) Safe operation and user maintenance of light vehicles. 
(4) Selected hand tools. 
(5) Parks maintenance. 
(6) Basic stores work. 
(7) Two-way radio operation. 
(8) “A” Class licence may be required. 
(9) Certificate of competency in minor plant operation may be required. 
(10) Basic labouring skills. 

15.2.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Use of a variety of selected hand tools and use of minor plant and equipment 
requiring basic operation rather than technical skills. 

(ii) Operator’s skills level low some experience preferred. 
(iii) Single function equipment. 
(iv) Operator machine maintenance low complexity. 
(v) Minimal dimensional control on works required other than pre-set by plant. 
Examples:  Small/large rollers (sub-grade), ride-on mowers, chipper/mulcher, mowers, 
brush cutters, brick cutters, jack hammers, small concrete cutters. 

(b) Drive vehicles requiring “A” class licence. 
(c) General gardening including parks and grounds maintenance and minor repair to reticulation 

systems. 
(d) Basic store work, including receiving, despatching, distributing, sorting, checking and 

packing. 
(e) Basic inventory control of documenting and recording of goods, materials and components. 
(f) Basic keyboard skills where required. 
(g) Concrete and bitumen work. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken. 
(2) Communication 

Basic oral and written literacy and numeracy skills to enable liaison with work groups and 
communication with members of the public. 

(3) Complexity/multi-skilling 
Tasks are of limited complexity. 

15.2.3 Responsibility and accountability 
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(1) Works under routine (general) supervision either individually or in a team environment. 
(2) Responsible for the quality and completion of their own work subject to routine direction. 
(3) Responsible for materials, tools, equipment and minor plant in their use. 

15.2.4 Decision making and problem solving 
(1) Problems at this level may require limited personal judgement.  Work procedures are already well 

established. The individual must apply existing known techniques to the work with decision making 
being within existing routines, procedures and practices. 

(2) Required to make operational decisions relating to own safety and work as required by relevant 
legislation and Council safety procedures. 

15.3 Municipal employee - level 3 
15.3.1 Qualifications, training and experience 

An employee at this level will have satisfactorily completed structured and/or on-the-job training (including 
appropriate safety training) or possess appropriate and relevant experience in some or all of the following areas: 
(1) Intermediate construction and/or maintenance, i.e., intermediate concreting and/or bitumen, formwork 

and pipelaying. 
(2) Safe operation and user maintenance of minor to medium mechanical plant. 
(3) Safe operation and user maintenance of medium vehicles. 
(4) Specialised hand tools and other equipment. 
(5) Basic horticulture and/or nursery. 
(6) Stores work and inventory control. 
(7) Basic supervision. 
(8) “A” and “B” class licence may be required. 
(9) Plant certificate(s) may be required. 
(10) May be required to hold appropriate Life Saving Certificate, including Resuscitation and First Aid. 
(11) Appropriate SECWA safety accreditation may be required. 

15.3.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Use of specialised hand tools and minor plant. 
(ii) Operator skill low to medium experience required. 
(iii) Single function equipment. 
(iv) Operator machine maintenance and set up low to medium complexity. 
(v) Basic dimensional control on works other than pre-set by plant. 
Examples: Loader (yard) (borrow pit), chipper, roller (base course), cherrypicker 
(unconfined working space), tractors and mounted equipment. 

(b) Drive vehicles up to two axles. 
(c) Use of measuring instruments and tools. 
(d) Basic horticultural and nursery skills, including gardening, tree pruning, grafting, 

propagating, potting, planting and other duties. 
(e) Store work, including: 

(i) Inventory and store control. 
(ii) Licensed operation of appropriate materials, handling equipment. 
(iii) Intermediate keyboard skills and computer operation. 

(f) Prepare concrete, bitumen and pipe laying to line and grade from plans, drawings, and 
instructions, including form work, levelling, screed, render and finish. 

(g) Basic supervisory skills. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken. 
(2) Communication 

Oral and written literacy and numeracy skills to provide information and advice to other employees, 
higher level staff and members of the public. 
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(3) Complexity/multi-skilling 
Able to perform a broader range of activities with variation restricted to the area of operation with a 
limited complexity subject to training and/or experience. 

15.3.3 Responsibility and accountability 
(1) Works under routine (general) supervision either individually or in a team environment on a range of 

projects. 
(2) Responsible for the quality and completion of their own work subject to routine direction. 
(3) Responsible for materials, tools, equipment, vehicles, and plant in their use. 
(4) Responsible for quality control/assurance procedures, including to recognise quality deviation/faults. 
(5) May be responsible for the supervision and limited guidance of a small work group. 

15.3.4 Decision making and problem solving 
(1) Problems at this level are generally of a routine nature, requiring experience and a degree of personal 

judgement based on previous experiences and set guidelines.  Solutions are readily available with 
problems being of limited difficulty. 

(2) Required to make technical and operational decisions relating to own safety and work, and safety of 
other employees and the public. 

15.4 Municipal employee - level 4 
15.4.1 Qualifications, training and experience 

An employee at this level will have a satisfactorily completed structured and/or on-the-job training (including 
appropriate safety training) or possess appropriate and relevant equivalent experience and achieved a good 
working knowledge of the technical requirements of the job to be undertaken in some or all of the following 
areas: 
(1) Advanced construction and/or maintenance, i.e., advanced concreting and/or bitumen finishing work, 

pipelaying, and material sampling, testing and compaction techniques. 
(2) Safe operation and user maintenance of mechanical plant. 
(3) Safe operation and user maintenance of heavy vehicles. 
(4) Precision tools and instruments. 
(5) Reticulation. 
(6) Intermediate horticulture and nursery and may include assistance in turf preparation. 
(7) Materials and equipment estimating. 
(8) Progress towards Supervisory Certificate (level 1) and/or relevant experience. 
(9) “A”, “B” or “C” class licence may be required. 
(10) Plant certificate(s) may be required. 
(11) Appropriate SECWA safety accreditation may be required. 
(l2) Licence in explosives handling may be required. 

15.4.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Operator skill level medium-high with significant experience. 
(ii) Multi-function equipment. 
(iii) Operator machine maintenance and set up medium to high complexity. 
(iv) Dimensional control working to existing levels or moderate degree of accuracy to 

design levels. 
Examples: Hiab, loader (box out), grader (box out) (maintenance), excavator (box out), 
street sweeper, gang mower (sports turf), cherrypicker (confined working space). 

(b) Drive vehicles three axles or greater. 
(c) Use and interpretation of precision measuring instruments and tools. 
(d) Intermediate horticultural and nursery, including assistance in turf preparation and 

maintenance, tree pruning and landscaping. 
(e) Plan reading, single dimensional. 
(f) Advanced concrete work - major concrete works, reinforced structural from plans and 

drawings without pre-set levels. 
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(g) Developed supervisory skills. 
(h) Basic understanding of quality control techniques. 
(i) Installation, repair and maintenance of reticulation systems (including controllers) and 

modification and additions to existing systems including low voltage electrical work. 
(j) Sound knowledge of Council safety policy requirements as they relate to the job being 

undertaken and the affect on the public. 
(k) Handling and use of explosives. 

(2) Communication 
Oral and written literacy and numeracy skills to provide information and advice to other employees, 
higher level staff, clients, suppliers, and members of the public. 

(3) Complexity/multi-skilling 
Able to perform broader range of activities with variation restricted to the area of operation with a 
high level of complexity subject to training and/or experience. 

15.4.3 Responsibility and accountability 
(1) Works under limited supervision either individually or in a team environment and may be on a range 

of projects. 
(2) Responsible for quality and standard of work performed, including work of other employees. 
(3) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(4) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(5) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(6) May be responsible for the supervision and limited guidance of a small work group. 

15.4.4 Decision making and problem solving 
(1) Problems at this level require employees to use some originality in approach with solutions usually 

attributable to application of previously encountered solutions or experience. 
(2) Required to make technical and operational decisions relating to own work and safety and safety of 

the public. 
(3) May be required to make technical and operational decisions relating to the work and safety of others. 

15.5 Municipal employee - level 4A 
15.5.1 Qualifications, training and experience 

An employee at this level will have completed the requirements of a Trade Certificate level qualification or 
possess appropriate and relevant equivalent experience. 

15.5.2 Specialist knowledge of skills 
(1) General 

An employee is required to exercise the skills and knowledge of the relevant trade or experience. 
(2) Communication 

Exercises good interpersonal and communication skills. 
(3) Complexity/multi-skilling 

Performs non-trade tasks within the employee’s skill, competence and training. 
15.5.3 Responsibility and accountability 

(1) Performs work under the limited supervision either individually or in a team environment. 
(2) Responsible for assuring the quality of their own work. 
(3) Assists in the provision of on-the-job training to a limited degree. 
(4) Understands and applies quality control techniques. 

15.5.4 Decision making and problem solving 
(1) Exercises discretion within the scope of this level. 
(2) Performs work which while primarily involving the skills of the employee’s trade or experience is 

incidental or peripheral to the primary task and facilitates the completion of the whole task.  Such 
incidental or peripheral work would not require additional formal technical training. 

15.6 Municipal employee - level 5 
15.6.1 Qualifications, training and experience 
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An employee at this level will have completed the requirements of level 4 and will have satisfactorily completed 
structured training (including appropriate safety training) or level 4A and possess appropriate and relevant 
equivalent experience to one or more of the following levels: 
(1) Safe operation and user maintenance of specialist plant and/or heavy vehicles. 
(2) Advanced reticulation. 
(3) Advanced or specialist horticulture and nursery, including turf preparation and management. 
(4) Materials, equipment and cost estimating, and job cost recording. 
(5) Completed Supervisory Certificate (level 1) and/or relevant equivalent experience. 
(6) Experienced Trade Certificate or equivalent. 
(7) “A”, “B” or “C” class licence may be required with extensive experience. 
(8) Plant certificate(s) may be required. 

15.6.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Plant operation skills: 

(i) Operator skill level medium-high with significant experience. 
(ii) Multi-function equipment. 
(iii) Operator machine maintenance and set up medium to high complexity. 
(iv) Dimensional control of work requiring a high degree of accuracy with respect to 

design levels. 
Examples: Excavator and grader (final trim). 

(b) Advanced or specialist horticultural, turf and/or nursery skills. 
(c) Technical skills in plan reading including horizontal and vertical dimensions. 
(d) Sound supervisory, guidance and training skills. 
(e) Understand and applies quality control techniques. 
(f) Install, repair and maintain major reticulation systems, including electrical work. Pump and 

bore installation, repair and maintenance. 
(g) Good working knowledge of Council organisation, operations and general procedures which 

impact upon their work. 
(h) Sound knowledge of Council safety policy requirements as they relate to the job being 

performed and the affect on the public. 
(2) Communication 

(a) Developed oral and written literacy and numeracy skills to provide information and advice 
to other employees, higher level staff, clients, suppliers, and members of the public. 

(b) May be required to prepare basic written correspondence and/or prepare standard format 
reports. 

(3) Complexity/multi-skilling 
(a) Broader range of activities with variation restricted to the area of operation with a high level 

of complexity subject to training and/or experience. 
(b) Capable of undertaking a range of specific tasks of a complex nature. 

15.6.3 Responsibility and accountability 
(1) Works unsupervised and is subject to limited direction. 
(2) Responsible for quality and standard of work performed, including work of other employees. 
(3) Responsible for achieving and maintaining high technical quality without direction. 
(4) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(5) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(6) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(7) Responsible for productivity and efficiency of work groups supervised. 
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15.6.4 Decision making and problem solving 
(1) Problems at this level are frequently of a complex or technical nature, with solutions not necessarily 

related to previous direct experience and therefore require some initiative and personal judgement.  If 
required, guidance and assistance is usually available. 

(2) May be required to make planning, technical and operational decisions relating to the work and safety 
of other employees and safety of the public. 

15.7 Municipal employee - level 6 
15.7.1 Qualifications, training and experience 

Employees at this level will have satisfactorily completed the requirements of level 5 and have as a minimum, a 
trade certificate or equivalent or possess appropriate and relevant equivalent experience and will, in addition: 
(1) Safe operation and user maintenance of a range of different vehicles and/or plant and has extensive 

experience in their operation at an advanced level. 
(2) Advanced or specialist horticulture and nursery, including turf preparation and management with 

extensive experience in a wide range of areas. 
(3) Materials, equipment and cost estimating.  Job cost and budgetary control. 
(4) Completed Supervisory Certificate (level 2) and has relevant experience. 
(5) Have commenced and partially completed an appropriate post trade certificate. 
(6) “A”, “B” or “C” class licence may be required with extensive experience. 
(7) Plant certificate(s) may be required. 

15.7.2 Specialist knowledge of skills 
(1) General 

Indicative but not exclusive of the skills required of an employee at this level are: 
(a) Operation of a range of vehicles and/or specialised plant requiring advanced skills and 

operation to rigid specifications. 
(b) A wide range of advanced and/or specialist horticultural, turf and/or nursery skills. 
(c) Advanced technical skills in materials performance and compaction and plan reading 

including horizontal and vertical dimensions and establishing sections for materials 
estimating. 

(d) Sound supervisory, training and basic human resources management and employee relations 
skills. 

(e) Detailed knowledge and understanding of quality control techniques and their application. 
(f) Detailed knowledge of Council organisation, operation and general procedures. 
(g) Sound knowledge of Council safety policy requirements as they relate to the job being 

performed and the affect on the public. 
(2) Communication 

(a) Developed oral and written literacy and numeracy skills to negotiate with other employees, 
higher level staff, clients, suppliers, and members of the public. 

(b) May be required to prepare written correspondence and reports. 
(3) Complexity/multi-skilling 

(a) Broader range of activities with variation restricted to the area of operation with a high level 
of complexity subject to training and/or experience. 

(b) Capable of undertaking a range of specific tasks of a complex nature. 
15.7.3 Responsibility and accountability 

(1) Works without direct supervision. 
(2) Responsible for quality and standard of work performed, including productivity and safety. 
(3) Responsible for providing employees under their supervision with on-the-job training and guidance. 
(4) Responsible for ensuring personnel practices are applied. 
(5) Responsible for materials, tools, equipment, vehicles and plant in the employee’s use and used by 

others under their supervision. 
(6) Responsible for quality control/assurance procedures, including to recognise and correct quality 

deviations and/or faults. 
(7) Responsible for productivity and efficiency of work groups supervised. 
(8) Responsible for negotiation with clients, suppliers and members of the public. 



608 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

15.7.4 Decision making and problem solving 
Problems at this level are frequently of a complex or technical nature with solutions not necessarily related to 
previous direct experience and therefore requiring initiative, personal judgement and discretion. 
Exercise high precision trade skills using various materials and/or specialised techniques. 

16. - WAGES 
16.1 Classification level Relativity Total maximum Total minimum 
   hourly rate weekly rate 
  % $ $ 
 level 1 (up to 38 hours) 78.5 14.99 569.90 
 Above 38 hours 82.5 15.43 586.50 
 Level 2 87.5 16.04 609.45 
 Level 3 92.5 16.59 630.30 
 Level 4 96.0 16.97 644.90 
 Level 4A 100.0 17.46 663.60 
 Level 5 102.5 17.74 674.00 
 Level 6 110.0 18.56 705.30 
16.2 State minimum wage 

16.2.1 The state minimum wage 
No employee shall be paid less than the state minimum wage. 

16.2.2 Amount of state adult minimum wage 
(1) The state minimum wage for full-time adult employees not covered by 16.2.4 [special categories 

clause], is $587.20 per week. 
(2) Adults employed under a supported wage clause shall continue to be entitled to receive the wage rate 

determined under that clause.  Provided that such employees shall not be paid less than the amount 
determined by applying the percentage in the supported wage clause applicable to the employee 
concerned to the amount of the minimum wage specified in 16.2.2(1). 

(3) Adults employed as part-time or casual employees shall continue to be entitled to receive the wage 
rate determined under the casual and part-time clauses of the award.  Provided that such employees 
shall not be paid less than pro rata the minimum wage specified in 16.2.2(1) according to the number 
of hours worked. 

16.2.3 How the state minimum wage applies to juniors 
(1) The wage rates provided for juniors by this award continue to apply unless the amount determined 

under 16.2.3(2) is greater. 
(2) The state minimum wage for an employee to whom a junior rate of pay applies is determined by 

applying the percentage in the junior wage rates clause applicable to the employee concerned to the 
relevant amount in 16.2.2. 

16.2.4 Application of minimum wage to special categories of employee 
Due to the existing applicable award wage rates being greater than the relevant proportionate federal minimum 
wage, this clause has no application to employees undertaking a National Training Wage Traineeship, an 
Australian Traineeship, a Career Start Traineeship, a Jobskills placement or an apprenticeship. 

16.2.5 Application of state minimum wage to award rates calculation 
(1) The state minimum wage: 

(a) applies to all work in ordinary hours; 
(b) applies to the calculation of overtime and all other penalty rates, superannuation, payments 

during sick leave, long service leave and annual leave, and for all other purposes of this 
award. 

16.3 Junior employees 
Junior employees: (Wage per week is expressed as a percentage of the total minimum rate of pay for either level 1 or 
level 2). 
Age % 
Under 16 years of age 55 
At 16 years of age 65 
At 17 years of age 75 
At 18 years of age 85 
At 19 years of age Adult rate 

16.4 National Training Wage 
The minimum rates of pay and conditions of employment applicable to Trainees shall be in accordance with Schedule E – 
National Training Wage as provided in the Modern Local Government Industry Award 2010 as amended from time to 
time. 
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16.5 Apprentices 
16.5.1 Apprentices: (Wage per week is expressed as a percentage of the level 4A rate). 

(1) 4 year term % 
 First year 42 
 Second year 55 
 Third year 75 
 Fourth year 88 
(2) 3-1/2 year term % 
 First six months 42 
 Next year 55 
 Following year 75 
 Final year 88 
(3) 3 year term % 
 First year 55 
 Second year 75 
 Third year 88 

16.6 Supported Wages 
This subclause defines the conditions which will apply to employees, who because of the effects of a disability, are 
eligible for a supported wage under the terms of this award.  In the context of this subclause, the following definitions will 
apply: 
16.6.1 Supported wage system means the Commonwealth Government system to promote employment for people who 

cannot work at full award wages because of a disability, as documented in Supported Wages System: 
Guidelines and Assessment Process. 

16.6.2 Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the supported wage system to perform assessments of an individual’s productive capacity within the 
supported wage system. 

16.6.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

16.6.4 Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

16.6.5 Assessment of capacity for the purpose of establishing the percentage of the award rate to be paid to an 
employee under this award, the productive capacity of the employee will be assessed in accordance with the 
supported wage system and documented in assessment instrument by: 
(1) The employer and a union party to the award, in consultation with the employee or, if desired by any 

of these; 
(2) the employer and an accredited assessor from a panel agreed by the parties to the award and the 

employee. 
16.6.6 Lodgement of assessment instrument 

(1) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it shall be referred by the 
Registrar to the union by certified mail and shall take effect unless an objection is notified to the 
registrar within ten working days. 

(2) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it shall be referred by the 
Registrar to the union by certified mail and shall take effect unless an objection is notified to the 
Registrar within ten working days. 

16.6.7 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a 
reasonable request for such a review.  The process of review shall be in accordance with the procedures for 
assessing capacity under the supported wage system. 

16.6.8 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees 
covered by the provision of this subclause will be entitled to the same terms and conditions of employment as 
all other workers covered by this award paid on a pro-rata basis. 

16.6.9 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make 
changes in the workplace to enhance the employee’s capacity to do the job.  Changes may involve redesign of 
duties, working time arrangements and work organisation in consultation with other workers in the area. 

16.6.10 Eligibility criteria 
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(1) Employees covered by this subclause will be those who are unable to perform the range of duties to 
the competence level required within the class of work for which the employee is engaged under this 
award, because of the effects of a disability on their productive capacity and who meet the impairment 
criteria for receipt of a disability pension. 

(2) This subclause does not apply to any existing employee who has a claim against the employer which 
is the subject to the provisions of workers’ compensation legislation or any provision of this award 
relating to the rehabilitation of employees who are injured in the course of their employment. 

16.6.11 Supported wage rates 
(1) Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of 

pay prescribed by this award for the class of work which the person is performing to the following 
schedule: 
Assessed capacity Prescribed award rate 

% % 
10* 10 
20 20 
30 30 
40 40 
50 50 
60 60 
70 70 
80 80 
90 90 

(2) Provided that the minimum amount payable shall not be less than $73.00 per week. 
(3) *Where a person’s assessed capacity is 10%, he/she shall receive a high degree of assistance and 

support. 
16.6.12 Trial period 

(1) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ 
a person under the provisions of this subclause for a trial period not exceeding twelve weeks, except 
that in some cases additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During that trial period the assessment of capacity shall be undertaken and the proposed wage rate for 
a continuing employment relationship shall be determined. 

(3) The minimum amount payable to the employee during the trial period shall be no less than $73.00 per 
week. 

(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and the employee wish to establish a continuing employment relationship 

following completion of the trial period, a further contract of employment shall be entered into based 
on the outcome of assessment under 16.6.5. 

17. - EXTRA RATES FOR ORDINARY HOURS 
17.1 Employees, who perform their ordinary hours of duty in accordance with 20.1.2(1), shall be paid an extra $2.33 per hour 

for all ordinary hours worked between the starting time and 6.00 a.m. 
17.2 Employees, who perform their ordinary hours of duty in accordance with 20.1.2(3), shall be paid an extra 25% for all 

ordinary hours worked on a Saturday and an extra 50% for all ordinary hours worked on a Sunday. 
18. - PAYMENT OF WAGES 

18.1 Each employee shall be paid the appropriate rate shown in Clause 16. - Wages, of this award.  Subject to 18.2, payment 
shall be pro rata where less than the full week is worked. 

18.2 Wages shall be paid at the discretion of the employer on either a weekly or fortnightly basis. 
18.3 No employer shall keep more than two days’ pay in hand. 
18.4 Absences from duty 

18.4.1 An employee whose ordinary hours are arranged such that the employee receives a rostered day (RDO) and who 
is paid wages averaged over the roster period and is absent from duty (other than on annual leave, long service 
leave, holidays prescribed under this award, paid sick leave, workers’ compensation or bereavement leave) 
shall, for each day he/she is so absent, lose average pay for that day calculated by dividing his/her average 
weekly wage rate by five. 

18.4.2 An employee who is so absent from duty for part of a day shall lose average pay for each hour he/she is absent 
by dividing his/her average daily pay rate by eight. 

18.4.3 Provided when such an employee is absent from duty for a whole day he/she will not accrue a credit because 
he/she would not have worked ordinary hours that day in excess of 7 hours 36 minutes for which he/she would 
otherwise have been paid.  Consequently, during the week of the work cycle he/she is to work less than 38 
ordinary hours he/she will not be entitled to average pay for that week. In that week, the average pay will be 
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reduced by the amount of the credit he/she does not accrue for each whole day during the work cycle he/she is 
absent. 

18.4.4 The amount by which an employee’s average weekly pay will be reduced when he/she is absent from duty 
(other than on annual leave, long service leave, holidays prescribed under this award, paid sick leave, workers’ 
compensation or bereavement leave) is to be calculated as follows: 
Total of credits not accrued during cycle Average weekly pay 
 X 38 

18.4.5 Examples 
An employee’s ordinary hours are arranged so that he/she works eight ordinary hours on five days of each week 
for three weeks and eight ordinary hours on four days of the fourth week. 
(1) Employee takes one day off without authorisation in first week of cycle. 

Week of cycle  Payment 
1st week = average weekly pay 
  less one day’s pay (i.e. 1/5th) 
2nd and 3rd    
weeks = average weekly pay each week 
4th week = average pay 
  less credit not accrued on day of absence 
 = average pay 
  less 0.4 hours x average weekly pay 
  38 

(2) Employee takes each of the four days off without authorisation in the fourth week. 
Week of cycle  Payment 
1st, 2nd and   
3rd weeks = average pay each week 
4th week = average pay 
  less 4/5ths of average pay for 
  the four days absent 
  less total of credits not accrued 
  that week 
 = 1/5th average pay 
  less 4 x 0.4 hours x average weekly pay 
  38 
 = 1/5th average pay 
  less 1.6 hours x average weekly pay 
  38 

18.5 Alternative method of payment 
An alternative method of paying wages to that prescribed by 18.2 and 18.4 may be agreed between the employer and the 
majority of the employees concerned and recorded in writing and kept with the relevant wage records. 

18.6 Day off coinciding with pay day 
In the event that an employee, by virtue of the arrangement of his/her ordinary working hours, is to take a day off duty on 
a day which coincides with pay day, such employee shall be paid no later than the working day immediately following 
pay day.  Provided that, where the employer is able to make suitable arrangements, wages may be paid on the working 
day preceding pay day. 

18.7 Payment by cheque or deposit into account 
At the discretion of the employer an employee may be paid his/her wages by cheque or such wages may be deposited into 
a bank, or any other account, nominated by the employee. 

18.8 Termination of employment 
An employee who lawfully leaves his/her employment or is dismissed for reasons other than misconduct shall be paid all 
moneys due to him/her at the termination of his/her service with the employer. 

18.9 Calculation of hourly rate 
Except as provided in 18.4 the ordinary rate per hour shall be calculated by dividing the appropriate weekly rate by 38. 

19. - ALLOWANCES 
19.1 Camping 

19.1.1 Where, on distant work, an employee is required to camp out in facilities provided by the employer, the 
employee shall be paid a daily or weekly amount agreed with the employer as a camping allowance in addition 
to his/her prescribed wage. 

19.1.2 An employee shall be paid at the appropriate rate for time occupied in shifting camp and removing plant and 
equipment. 
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19.2 Distant work 
19.2.1 Where an employee is directed by his/her employer to proceed to work at such a distance that he/she cannot 

return to his/her home each night and the employee does so, the employer shall reimburse the expenses 
reasonably incurred by the employee for board and lodging in advance.  This shall not apply where the 
employer provides the employee with suitable board and lodging. 

19.2.2 The provisions of 19.2.1 do not apply with respect to any period during which the employee is absent from 
work without reasonable excuse. 

19.2.3 The employer shall reimburse all reasonable expenses including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation incurred by an employee who is directed by his/her employer to 
proceed to work pursuant to 19.2.1 and who complies with such direction. 
(1) The employee shall be paid at ordinary rate of payment for the time, up to a maximum of eight hours 

in any one day, incurred in travelling pursuant to the employer’s direction. 
19.2.4 An employee to whom the provisions of 19.2.1 apply shall be paid an allowance of $19.35 for any weekend that 

he/she returns to his/her home from the job.  This shall not apply if: 
(1) he/she advises the employer or his/her supervisor of his/her intention not later than the Tuesday 

immediately preceding the weekend in which he/she so returns; 
(2) he/she is not required for work during that weekend; 
(3) he/she returns to the job at the usual starting time on the first working day following the weekend; and 
(4) the employer does not provide suitable transport at the employers cost. 

19.2.5 Where an employee, supplied with board and lodging or camping facilities by his/her employer, is required to 
live more than one kilometre from the job he/she shall be paid an allowance of $8.56 per day, provided that 
where the time actually spent in travelling either to or from the job exceeds thirty minutes, that excess time shall 
be paid for at ordinary rates whether or not suitable transport is supplied by the employer.  This shall not apply 
where the employer provides suitable transport at the employer’s cost. 

19.3 Fares and travelling time 
19.3.1 An employee who, on any day, or from day to day, is required to work at a job away from his/her usual 

headquarters, depot or other workplace shall, at the direction of his/her employer, present himself/herself for 
work at such job at the usual starting time. 
(1) An employee to whom 19.3.1 applies shall be paid at ordinary rates for the time spent in travelling 

between his/her home and the job and shall be reimbursed for any fares incurred in such travelling, but 
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and 
the fares normally incurred in travelling between his/her home and his/her accustomed workshop or 
depot. 

(2) An employee who, with the approval of his/her employer, uses his/her own means of transport for 
travelling to or from outside jobs, shall be reimbursed the excess fares and paid travelling time which 
he/she would have incurred in using public transport unless he/she has an arrangement with his/her 
employer for a regular allowance. 

19.3.2 For travelling during working hours from and to the employer’s headquarters, depot or other workplace, or from 
one job to another, an employee shall be paid by the employer at ordinary rates.  The employer shall reimburse 
all fares and reasonable expenses in connection with such travelling. 

19.4 Higher duties 
19.4.1 Where an employee performs any duty for which a wage higher than that of his/her own grade is fixed by this 

award, for less than one hour in any one day or shift, he/she shall receive for the time so worked the wages 
specified for each higher grade duty. 

19.4.2 Where an employee performs any duty for which a wage higher than that of his/her own grade is fixed by the 
award, for more than one hour in any one day or shift, he/she shall receive for that day or shift the wages 
specified for such higher grade duty. 

19.5 Industry allowance 
19.5.1 An allowance at the rate of $21.82 per week shall be paid in addition to the wages prescribed in Clause 16. - 

Wages, of this award.  The allowance is to compensate for the following disabilities on construction and 
maintenance work, namely, being subject to: 
(1) climatic conditions when working in the open on all types of work; 
(2) the physical disadvantage of having to climb stairs or ladders or work in confined spaces; 
(3) dust blowing in the wind on construction sites and similar disability to employees engaged on the 

maintenance of roadways, footways etc.; 
(4) sloppy or muddy conditions associated with all types of construction and maintenance; 
(5) dirty conditions caused by use of form oil or green timber; 
(6) drippings from newly poured concrete; 
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(7) the disability of working on all types of scaffold, and the disability of using makeshift appliances 
having regard to the exigencies of the job; 

(8) the lack of usual amenities associated with factory work; but, subject to the provisions of 19.5.2, is 
payable to all employees covered by this award. 

19.5.2 The provisions shall not apply to employees generally employed for more than four hours in each day on work 
in, around or adjacent to any depot, headquarters, yard, workshop, hall, nursery, swimming pool or recreation 
centre, nor to cemetery employees, attendants at caravan parks and/or camping areas, or attendants at public 
conveniences. 

19.5.3 Junior employees, casual employees, part-time employees or apprentices receiving less than adult rate and 
employees employed for less than a full week, shall receive such proportion of the industry allowance as 
equates with the proportion that their wage for ordinary hours that week bears to the adult rate for the work 
performed. 

19.6 Location allowance 
19.6.1 Subject to the provisions of this clause, in addition to the wages prescribed in Clause 16. - Wages of this award, 

a married employee shall be paid the following allowance when employed in the towns described hereafter, 
Town Rate per week 
 $ 
Agnew 38.60 
Argyle 102.60 
Balladonia 39.40 
Barrow Island 66.80 
Boulder 16.20 
Broome 62.00 
Bullfinch 18.20 
Carnarvon 31.80 
Cockatoo Island 68.00 
Coolgardie 16.20 
Cue 39.60 
Dampier 53.80 
Denham 31.80 
Derby 64.40 
Esperance 11.40 
Eucla 43.20 
Exmouth 56.40 
Fitzroy Crossing 78.00 
Gascoyne Junction 39.60 
Goldsworthy 33.80 
Halls Creek 89.80 
Kalbarri 13.60 
Kalgoorlie 16.20 
Kambalda 16.20 
Karratha 64.40 
Koolan Island 68.00 
Koolyanobbing 18.20 
Kununurra 102.60 
Laverton 39.40 
Learmonth 56.40 
Leinster 38.60 
Leonora 39.40 
Madura 41.40 
Marble Bar 99.00 
Meeberrie (Murchison) 42.20 
Meekatharra 34.20 
Menzies 42.40 
Mount Magnet 42.60 
Mundrabilla 42.40 
Newman 37.00 
Ngaanyatjarraku 138.30 
Norseman 33.80 
Nullagine 98.80 
Onslow 66.80 
Pannawonica 50.20 
Paraburdoo 50.00 
Port Hedland 53.60 
Ravensthorpe 20.40 
Roebourne 74.20 
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Town Rate per week 
 $ 
Sandstone 38.60 
Shark Bay 31.80 
Shay Gap 33.80 
Southern Cross 18.20 
Telfer 91.20 
Teutonic Bore 38.60 
Tom Price 50.00 
Westonia 20.20 
Whim Creek 63.80 
Wickham 61.80 
Wiluna 39.20 
Wittenoom 87.40 
Wyndham 96.20 
Yalgoo 43.60 

19.6.2 Except as provided in 19.6.4, a single employee shall be paid 50% of the allowances prescribed in 19.6.1. 
19.6.3 An employee, whose spouse is employed by the same employer and who is entitled to an allowance of a similar 

kind to that prescribed by this clause shall be paid 50% of the allowance prescribed 19.6.1. 
19.6.4 Where an employee is provided with board and lodging by his/her employer, free of charge, such employee 

shall be paid 33.34% of the allowance prescribed in 19.6.1. 
19.6.5 Junior workers, casual workers, part-time workers, temporary workers and employees employed for less than a 

full week shall receive that proportion of the location allowance as equates with the proportion that their wage 
for ordinary hours that week is to the adult rate for the work performed. 

19.6.6 Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

19.6.7 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

19.6.8 For the purpose of this clause a married employee includes: 
(1) A person who has a de-facto spouse; and 
(2) A person who is a sole parent with dependant children. 
(3) For the purpose of this clause a married employee shall exclude a person with a dependant spouse 

whose salary/wage package includes a consideration for the purposes for which the location allowance 
is payable pursuant to the provisions of this clause. 

19.7 Meal allowance 
19.7.1 Subject to the provisions of 19.7.3, an employee required to work overtime for more than two hours shall be 

paid $9.30 for a meal and, if owing to the amount of overtime worked, a second or subsequent meal is required 
he/she shall be paid $8.80 for each meal so required.  This shall not apply where meals are provided by the 
employer at the employer’s cost. 

19.7.2 The provisions of 19.7.1 do not apply: 
(1) in respect of any period of overtime for which the employee has been notified on the previous day or 

earlier that he/she will be required; or 
(2) to any employee who lives in the locality in which the place of work is situated in respect of any meal 

for which he/she can reasonably go home. 
19.7.3 If an employee to whom 19.7.2(1) applies has, as a consequence of the notification referred to in that paragraph, 

provided himself/herself with a meal or meals and is not required to work overtime or is required to work less 
overtime than the period notified, he/she shall be paid, for each meal provided and not required, the appropriate 
amount prescribed in 19.7.1. 

19.8 Special rates 
19.8.1 If an employee is required to work in a wet place or in heavy rain he/she shall be provided with gum-boots or 

waterproof leggings (or both where appropriate), waterproof coat and suitable head covering where necessary so 
as to protect him/her from getting wet. 
(1) If he/she is not so provided so as to protect him/her from getting wet, he/she shall be paid therefore 

$3.54 extra for the day whatever amount of work may be done by him/her thereon. 
(2) All clothing supplied by the employer remains the property of the employer. 

19.8.2 An employee removing and destroying or burying any dead animal or animals specified herein shall be paid an 
additional amount in respect of any day on which such duty was carried out.  Such additional amount shall be 
according to the following scale irrespective of the number handled: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 615 
 

(1) Horses, cattle, pigs and animals of similar size: $5.58; 
(2) Sheep and animals of similar size: $3.67; 
(3) Dogs, cats and animals of similar size: $1.57. 
Where more than one of the above classes of animals is dealt with on any day the amount payable shall be that 
prescribed for the highest paid class of animal so dealt with. 

19.8.3 If an employee is called upon to handle, carry or destroy beds, bedding, clothing or other personal effects that 
have been used by persons suffering from typhoid, tuberculosis or any other infectious disease, or to fumigate 
contaminated premises, he/she shall be paid $7.41 per day for each part of the day while so employed in 
addition to the amount otherwise payable for his/her ordinary work. 

19.8.4 If an employee’s clothes are spoiled or destroyed while on duty because of disinfectants or acids (unless caused 
by his/her own neglect) or by order of an authority, he/she shall be reimbursed the value of the clothes spoiled 
or destroyed. 

19.8.5 All employees engaged on fire fighting duties shall be paid at the rate of 55 cents per hour in addition to their 
ordinary rate of wage for the time so employed. 

19.8.6 All employees working in shafts, trenches or excavations shall be paid the following monies in addition to their 
ordinary rate of wage: 
(1) when working between 1.829 metres and 6.096 metres below the surface, the amount of $2.62 per 

day; or 
(2) when working more than 6.096 metres below the surface, the amount of $3.71 per day. 

19.9 Vehicle allowance 
19.9.1 Definitions 

In this subclause the following expressions shall have the following meaning: 
(1) Metropolitan area means that area within a radius of 50 kilometres from the Perth railway station. 
(2) South west land division means the South West Land Division as defined by section 28 of the Land 

Act, 1933-1972 excluding the area contained within the metropolitan area. 
19.9.2 An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Table 
1 for journeys travelled on official business and approved by the employer. 

19.9.3 Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Table 1. 

19.9.4 An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by his/her employer voluntarily consents to use the 
vehicle shall for journeys travelled on official business approved by the employer be reimbursed all expenses 
incurred in accordance with the appropriate rates set out in Tables 2 or 3. 

TABLE 1 - MOTOR CAR 
Area and details Engine displacement (in cubic centimetres) 
 Over 2600cc Over 1600 - 2600cc 1600cc and under 
 Cents per KM Cents per KM Cents Per KM 
Metropolitan area    
First 4000 km 194.76 133.76 106.04 
Over 4000-8000 km 84.73 61.73 51.34 
Over 8000-16000 km 48.09 37.69 33.07 
Over 16000 km 53.12 40.00 34.02 
South west land division    
First 4000 km 196.75 135.02 102.20 
Over 4000-8000 km 86.30 62.57 52.18 
Over 8000-16000 km 49.45 38.43 33.81 
Over 16000 km 54.49 40.63 34.65 
North of 23.5 south latitude    
First 4000 km 214.07 146.36 116.22 
Over 4000-8000 km 93.55 67.51 56.17 
Over 8000-16000 km 53.33 41.26 36.12 
Over 16000 km 56.59 42.42 36.22 
Rest of the State    
First 4000 km 204.42 139.74 110.55 
Over 4000-8000 km 89.45 64.67 53.65 
Over 8000-16000 km 51.13 39.58 34.75 
Over 16000 km  55.33 41.37 35.28 
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TABLE 2 - MOTOR CAR 

Area and details Engine displacement (in cubic centimetres) 
 Over 2600cc Over 1600 - 2600cc 1600cc and under 
 Cents per KM Cents per KM Cents Per KM 
Metropolitan area 93.97 67.72 55.85 
South west land division 95.54 68.66 56.69 
North of 23.5 south latitude 103.52 74.12 61.21 
Rest of the State 99.01 70.87 58.37 

TABLE 3 - MOTOR CYCLE 
Distance travelled during a year on official business Rate c/km 
Rate per kilometre 32.55c 

19.9.5 An employee who is required by the employer to use his/her four-wheel drive vehicle because of the nature of 
the terrain to be traversed and/or weather conditions shall be paid an allowance in addition to the allowance 
prescribed in 19.9.4.  The amount of such allowance shall be fixed by agreement between the employer and the 
employee in the light of the particular circumstances calling for the use of a four-wheel drive vehicle. 

19.9.6 An employee who is required by the employer to use his/her trailer for the purpose of carrying material, other 
than the employee’s own tools, for the employer, shall be paid an allowance in addition to the rates prescribed 
in 19.9.4 and 19.9.5. The amount of such an allowance shall be fixed by agreement between the employer and 
employee in the light of the particular circumstances in which the trailer is used. 

19.10 Protective clothing and equipment allowance 
19.10.1 All employees engaged in: 

(1) handling bituminous materials, creosote, weedkiller, garbage or sanitary pans, or who are employed in 
an abattoir or a saleyard; 

(2) pruning or pollarding trees, or cutting blackberry or boxthorn; 
(3) regular maintenance of mechanical equipment involving the handling of grease or oil soiled 

component parts of mechanical equipment; or 
(4) the handling of cement frequently or for any period in excess of one hour: 
shall receive an allowance of $1.56 per day above any prescribed wage fixed for the class of work they may be 
engaged upon at the time for suitable protective clothing consisting of gloves, overalls, or shirts and trousers, 
(whichever is deemed the most suitable by agreement between the employer and the union, or by a majority of 
employees), boots and protective head covering where necessary. This shall not apply where the above suitable 
protective clothing and equipment is supplied at the employer’s cost.  

PART 6 - HOURS OF WORK 
20. - HOURS OF DUTY 

20.1 The provisions of this subclause apply to all employees other than those engaged on continuous shift work. 
20.1.1 Subject to the provisions of this subclause the ordinary hours of work shall be an average of 38 per week to be 

worked on one of the following bases: 
(1) 38 hours within a work cycle not exceeding seven consecutive days; or 
(2) 76 hours within a work cycle not exceeding 14 consecutive days; or 
(3) 114 hours within a work cycle not exceeding 21 consecutive days; or 
(4) 152 hours within a work cycle not exceeding 28 consecutive days. 

20.1.2 Except as hereinafter provided: 
(1) The ordinary hours of duty may be worked on any or all days of the week, Monday to Friday inclusive 

shall be worked between the hours of 6.00 a.m. and 5.00 p.m.  Provided that the spread of hours may 
be altered by agreement between the employer and the majority of employees in any section or 
sections of the workforce. And the agreement is recorded in writing and kept with the relevant time 
records. 

(2) The ordinary hours of duty of an employee engaged on a sanitary or garbage collection or disposal 
service, water flusher driver, street cleaning machine operator, auto educator driver and assistants, 
may be worked on any or all days of the week Monday to Friday inclusive, and except in the case of 
shift employees, shall be worked between the hours of midnight and 5.00pm. Provided that the spread 
of hours may be altered by agreement between the employer and the employees concerned. 

(3) The ordinary hours of duty for employees classified in 20.1.2(4) may be worked on not more than five 
days of the week. 

(4) The classifications of employees comprehended in 20.1.2(3) include: 
(a) Swimming-pool attendants; 
(b) Caravan-compound or camping-area attendants; 
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(c) Cleaners; 
(d) All employees working in or around a refuse disposal and/or processing site; 
(e) Public-convenience attendants; 
(f) Sewerage-treatment works attendants; 
(g) Watchmen; and 

(5) any other classification of employee as may be agreed, in writing, between the parties, or failing such 
agreement as may be determined by the Commission. 

20.1.3 Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and 
finishing not later than 8.00 a.m. on Saturday of that week, shall be deemed to have been worked in ordinary 
working hours. 

20.1.4 The ordinary hours of work shall not exceed ten hours on any day. Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to exceed eight hours on any day, the arrangement of hours shall 
be subject to the agreement between the employer and the majority of employees in the section or sections 
concerned. 

20.1.5 The ordinary hours of work shall be consecutive except for a meal interval which shall not exceed one hour; and 
(1) An employee shall not be compelled to work for more than five hours without a meal interval except 

where an alternative arrangement is entered into by mutual agreement. 
(2) When an employee is required for duty during his/her usual meal interval and his/her meal interval is 

thereby postponed for more than half an hour; he/she shall be paid at overtime rates until he/she gets 
his/her meal. 

20.1.6 Subject to the provisions of this paragraph: 
(1) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be 

allowed each morning. 
(2) The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a 

time and in a manner to suit the convenience of the employer. 
(3) Refreshments may be taken by employees during the rest period. 

20.2 The provisions of this subclause apply only to employees engaged on continuous shift work. 
20.2.1 The ordinary hours of continuous shift workers shall average 38 per week (inclusive of crib time) and shall not 

exceed 152 hours in 27 consecutive days.  Provided that, where the employer and the majority of employees 
concerned agree, a roster system may operate on the basis that the weekly average of 38 ordinary hours is 
achieved over a period which exceeds 28 consecutive days.  A record of each agreement shall be made in 
writing and kept with the relevant time records. 

20.2.2 The ordinary hours of work prescribed herein shall not exceed ten hours of work on any day.  Provided that in 
any arrangement of ordinary working hours where the ordinary working hours are to exceed eight hours on any 
day, the arrangement of hours shall be subject to the agreement of the employer and the majority of employees 
in the plant or section or sections thereof.  A record of each agreement shall be made in writing and kept with 
the relevant time records. 

21. - OVERTIME 
21.1 Overtime shall mean all work performed in excess of, or outside, the ordinary hours of duty determined in accordance 

with Clause 20. – Hours of Duty. 
21.2 The provisions of this clause apply to all employees other than those engaged on continuous shift work. 

21.2.1 Overtime worked on any day, Monday to Friday inclusive, shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 
(1) Overtime worked on a Saturday prior to 12.00 noon shall be paid for at the rate of time and one half 

for the first two hours and double time thereafter, but this paragraph does not apply in a case to which 
20.1.3 applies. 

(2) Overtime worked on a Saturday after 12.00 noon or on a Sunday shall be paid for at the rate of double 
time. 

(3) Overtime worked on any day prescribed as a holiday under this award shall be paid for at the rate of 
double time and one half. 

21.2.2 When an employee is required for duty during his/her usual meal time, and his/her meal time is thereby 
postponed for more than half an hour, he/she shall be paid at overtime rates until he/she gets his/her meal. 

21.2.3 In computing overtime, each day shall stand alone but when an employee works overtime which continues 
beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s 
work for the purpose of this subclause. 

21.3 The provisions of this subclause apply only to employees engaged on continuous shift work. 
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21.3.1 Subject to the provisions of 21.3.2 all time worked in excess of or outside the ordinary working hours, or on a 
shift other than a rostered shift, shall be paid for at the rate of double time, except where an employee is called 
upon to work a sixth shift in not more than one week in any four weeks, when he/she shall be paid for such shift 
at time and a half for the first four hours and double time thereafter. 

21.3.2 Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(1) if it is due to private arrangements between the employees themselves; or 
(2) if it does not exceed two hours and is due to a relieving employee not coming on duty at the proper 

time; or 
(3) if it is for the purpose of effecting the customary rotation of shifts. 

21.4 The provisions of this subclause apply to all employees. 
21.4.1 Overtime on shift work shall be based on the rate payable for shift work. 

(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that an 
employee has at least ten consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of 
his/her ordinary work on one day and the commencement of his/her ordinary work on the next day 
that he/she has not had at least ten consecutive hours off duty between those times shall, subject to this 
paragraph be released after completion of such overtime until he/she has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring during such absence. 

(3) If, on the instructions of his/her employer, such an employee resumes or continues work without 
having had such ten consecutive hours off duty, he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she shall then be entitled to be absent until he/she has had 
ten consecutive hours off duty without loss of pay for ordinary working time occurring during such 
absence. 

(4) Where an employee (other than a casual employee or an employee engaged on continuous shift work) 
is called into work on a Sunday or a holiday prescribed under this award preceding an ordinary 
working day, he/she shall, wherever reasonably practicable, be given ten consecutive hours off duty 
before his/her usual starting time on the next day.  If this is not practicable, then the provisions of 
21.4.1(2) and 21.4.1(3) shall apply. 

(5) The provisions of this paragraph shall apply in the case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for ten hours when overtime is worked: 
(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; or 
(c) where a shift is worked by arrangement between the workers themselves. 

(6) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this 
subclause when the actual time worked is less than three hours on such recall or on each of such 
recalls. 

21.4.2 When an employee is recalled to work after leaving the job: 
(1) he/she shall be paid for at least three hours at overtime rates; 
(2) time reasonably spent in getting to and from work shall be counted as time worked. 

21.4.3 When an employee is required to hold himself/herself in readiness for a call to work after ordinary hours, he/she 
shall be paid at ordinary rates for the time he/she so holds himself/herself in readiness. 

21.4.4 Requirement to work reasonable overtime 
(1) An employer may require an employee to work reasonable overtime at overtime rates. 
(2) An employee may refuse to work overtime in circumstances where the working of such overtime 

would result in the employee working hours which are unreasonable having regard to: 
(a) any risk to employee health and safety; 
(b) the employee's personal circumstances including any family responsibilities; 
(c) the needs of the workplace or enterprise; 
(d) the notice (if any) given by the employer of the overtime and by the employee of his or her 

intention to refuse it; and 
(e) any other relevant matter. 

21.5 No union or association party to this award, or employee or employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

21.6 The provisions of this clause do not operate so as to require payment of more than double time rates, or double time and a 
half on a holiday prescribed under this award, for any work except and to the extent that the provisions of clause 19.8 
apply to that work. 
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22. - SHIFT WORK 
22.1 The provisions of this clause apply to shift work whether continuous or otherwise. 
22.2 An employer may work any section or sections of his/her workforce on shifts but before doing so shall give notice of 

his/her intention to the union concerned and of the intended starting and finishing times of ordinary working hours of the 
respective shifts. 

22.3 Where any particular process is carried out on shifts other than day shift, and less than five consecutive afternoon or five 
consecutive night shifts are worked on that process, then employees employed on such afternoon or night shifts shall be 
paid at overtime rates. 
22.3.1 Provided that where the ordinary hours of work normally worked in an establishment are worked on less than 

five days then the provisions of 22.3 shall be as if four consecutive shifts were substituted for five consecutive 
shifts. 

22.3.2 The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that 
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or on any holiday. 

22.4 Where a shift commences at or after 11.00 p.m. on any day, the whole of that shift shall be deemed, for the purposes of 
this award, to have been worked on the following day. 

22.5 A shift employee, when on afternoon or night shift, shall be paid for such shift 15% more than his/her ordinary rate 
prescribed by this award. 

22.6 All work performed on a rostered shift when the major portion of such shift falls on a Saturday, Sunday or a holiday, shall 
be paid for as follows: 
 Saturday - at the rate of time and one quarter. 
 Sunday - at the rate of time and one half. 
 Holidays - at the rate of double time. 
These rates shall be paid in lieu of the shift allowances prescribed in 22.5. 

22.7 A continuous shift employee who is not required to work on a holiday which falls on his/her rostered day off shall be 
allowed a day’s leave with pay to be added to annual leave or taken at some other time if the worker so agrees. 

22.8 For the purpose of this clause the following definitions shall apply: 
22.8.1 Day shift means any shift starting at or after 6.00 a.m. and finishing at or before 5.00 p.m. 
22.8.2 Afternoon shift means any shift finishing after 5.00 p.m. and at or before midnight. 
22.8.3 Night shift means any shift finishing after midnight and at or before 6.00 a.m. 

PART 7 - HOLIDAYS AND LEAVE 
23. - ANNUAL LEAVE 

23.1 Except as hereinafter provided: 
23.1.1 A period of four consecutive weeks’ leave with payment as prescribed in 23.1.2 shall be allowed annually to an 

employee by his/her employer after a period of twelve months’ continuous service with that employer. 
23.1.2 An employee before going on leave shall be paid the wages he/she would have received in respect of the 

ordinary time he/she would have worked had he/she not been on leave during the relevant period.  Such 
payment shall include the industry allowance provided in clause 19.5 of this award. 

23.1.3 During a period of annual leave an employee shall receive a loading of 17.5% calculated on the rate of wage 
prescribed in Clause 16. - Wages. 

23.1.4 The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
23.2 If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which in the case of 

that employee would have been an ordinary working day, there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

23.3 Proportionate leave on termination 
23.3.1 If, after one month’s continuous service in any qualifying period an employee lawfully leaves his/her 

employment or his/her employment is terminated by his/her employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate of wage prescribed by 23.1.2, divided by 38 in respect of 
each completed week of continuous service. 

23.3.2 In addition to any payment to which he/she may be entitled under 23.3.1, an employee whose employment 
terminates after he/she has completed a twelve-months’ qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that qualifying period, shall be given payment in lieu of that 
leave or, in a case to which 23.6 and 23.7 applies, in lieu of so much of that leave as has not been allowed, 
unless: 
(1) he/she has been justifiably dismissed for misconduct; and 
(2) the misconduct for which he/she has been dismissed occurred prior to the completion of that 

qualifying period. 
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23.4 Any time in respect of which an employee is absent from work, except time for which he/she is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by this award, shall not count for the purpose of determining 
his/her right to annual leave. 

23.5 In the event of an employee being employed for portion only of a year, he/she shall be entitled, subject to 23.3, to such 
leave on full pay as is proportionate to his/her length of service during that period with such employer and, if such leave is 
not equal to the leave given to the other employees, he/she shall not be entitled to work or pay whilst the other employees 
of such employer are on leave with full pay. 

23.6 Leave to be taken 
23.6.1 Annual leave shall be given and taken in such period or periods and at such a time or at such times mutually 

convenient to the employer and the employee and, except as hereinafter provided, within twelve months of the 
date upon which the leave accrued due. 

23.6.2 In special circumstances, and with the consent of the employer, an employee may defer the taking of any 
accrued annual leave, or any part thereof not taken, for a period not exceeding two years after the date when the 
leave accrued due. 

23.7 Notwithstanding anything else herein contained, an employer who observes a Christmas close-down for the purpose of 
granting annual leave to one or more sections of his/her workforce, may require an employee to take his/her annual leave 
in not more than two periods but neither of such periods shall be less than one week. 

23.8 An employee, who has been in employment of an employer for the twelve months preceding the date of his/her annual 
leave, shall be allowed a further one week’s leave without pay if he/she so requests. 

23.9 This clause shall not apply to casual employees. 
23.10 Cultural Leave 

An employee covered by this award, who is an adherent to Aboriginal culture and who practises Aboriginal spiritual 
and/or religious beliefs, shall be afforded a reasonable opportunity by his or her employer to follow and practise the 
requirements of that culture or spiritual or religious belief.  Where this involves time away from work arrangements will 
be made for the employee concerned to take annual leave or accumulated rostered days off for the purpose, if leave is not 
otherwise provided in the award.  Alternatively, the employer and the employee concerned may agree to time off without 
pay.  Provided that an employer may require reasonable evidence of the legitimate need for the employee to be allowed 
the required time off from work. 

23.11 Additional week’s leave for location 
23.11.1 In addition to the leave prescribed in subclause 23.1.1 an employee employed by an employer whose head 

office is situated north of the 26th parallel of latitude shall be allowed one week’s additional leave after 
completion of each period of twelve months continuous service with their employer. 

23.11.2 Where such an employee is employed for part of a qualifying twelve month period they shall be entitled to be 
paid annual leave in addition to their entitlement under subclause 23.1.1, by the rate of 1/12th of a week for 
each completed month of employment in that qualifying period. 

23.11.3 For the purpose of calculating the additional week’s leave for location specified in subclause 23.11, the 
qualifying twelve month period shall begin on the 12th August 2003 and no additional leave shall be issued for 
any continuous or qualifying service prior to this date. 

24. - PUBLIC HOLIDAYS 
24.1 An employee shall be entitled to holidays on the following days: 

24.1.1 New Year’s Day, Good Friday, Easter Saturday, Easter Monday, Christmas Day and Boxing Day; and 
24.1.2 the following days, as prescribed in Western Australia: Australia Day, Anzac Day, Queen’s Birthday and 

Labour Day; and 
24.1.3 Foundation Day, as prescribed in Western Australia. 

24.2 Holidays in lieu 
24.2.1 When Christmas Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 27 December. 
24.2.2 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 28 December. 
24.2.3 When New Year’s Day, Australia Day or Anzac Day is a Saturday or Sunday, a holiday in lieu thereof shall be 

observed on the next Monday. 
24.3 Where in the state of Western Australia, public holidays are declared or prescribed on days other than those set out in 24.1 

and 24.2, those days shall constitute additional holidays for the purpose of this award. 
24.4 Substitute days 

24.4.1 An employer, with the agreement of the union which is a party to this award, may substitute another day for any 
prescribed in this clause. 
(1) An employer and his or her employees may agree to substitute another day for any prescribed in this 

clause. For this purpose, the consent of the majority of affected employees shall constitute agreement. 
(2) An agreement pursuant to 24.4.1(1) shall be recorded in writing and be available to every affected 

employee. 
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(3) The union which is a party to this award shall be informed of an agreement pursuant to 24.4.1(1) and 
may within seven days refuse to accept it. The union will not unreasonably refuse to accept the 
agreement. 

(4) If a union, pursuant to 24.4.1(3), refuses to accept an agreement, the parties will seek to resolve their 
differences to the satisfaction of the employer, the employees and the union. 

(5) If no resolution is achieved pursuant to 24.4.1(4), the employer may apply to the Commission for 
approval of the agreement reached with his or her employees. Such an application must be made 
fourteen or more days before the prescribed holiday. After giving the employer and union an 
opportunity to be heard, the Commission will determine the application. 

24.4.2 Provided that the National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any 
of the specified holidays contained herein. The holiday is to be agreed between the employer and the employee 
concerned. 

24.5 When a holiday mentioned in 24.1, 24.2 or 24.3 other than Easter Saturday falls on an employee’s rostered day off, such 
employee shall be entitled to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the officer 
and the Council. 

24.6 Public holiday penalty rates 
24.6.1 All work, except shift work, performed within the ordinary hours of duty on any holiday provided in 24.1 shall 

be paid for at the rate of double time and one half. 
24.6.2 When an employee is allowed any of the holidays provided in 24.1, 24.2 or 24.3 and is subsequently recalled to 

duty by the employer, he/she shall be paid for such work in ordinary hours for at least three hours at the 
appropriate penalty rate. Time reasonably spent in getting to and from work shall be counted as time worked. 

24.7 On any public holiday not prescribed as a holiday under this award, the employer’s establishment or place of business 
may be closed, in which case an employee need not present himself/herself for duty and payment may be deducted, but if 
work be done, ordinary rates of pay shall apply. 

24.8 This clause shall not apply to casual employees. 
24.8.1 In lieu of the two additional holidays applicable prior to 29 February 1996 (the day after New Years Day and 

Easter Tuesday), the following provisions shall apply in recognition of Western Australia public service 
standards as stated in the Public Service Notice, Circular to Chief Executive Officers No 5/94 dated 9 February 
1994. 

24.8.2 On the 2 January and Easter Tuesday each year an employee shall become entitled to a days paid absence in lieu 
of each of the two holidays previously observed, these days to be taken in the year in which they fall due and at 
the convenience of the employer. 

24.8.3 Should either or both of these two paid days of absence be deleted as a public service entitlement by a further 
notice, regulation or legislation, the right to the paid day(s) of absence in 24.8.2 shall be immediately deleted. 

25. - SICK LEAVE 
25.1 An employee who is unable to attend or remain at his/her place of employment during the ordinary hours of work by 

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the provisions 
of this clause. 
25.1.1 Employee who actually works 38 ordinary hours each week 

An employee whose ordinary hours of work are arranged so that he/she actually works 38 ordinary hours each 
week shall be entitled to payment during such absence for the actual ordinary hours absent. 

25.1.2 Employee who works an average of 38 ordinary hours each week 
(1) An employee whose ordinary hours of work are arranged so that he/she works an average of 38 

ordinary hours each week during a particular work cycle shall be entitled to pay during such absence 
calculated as follows: 

duration of absence appropriate weekly rate 
ordinary hours normally worked that day X 5 

(2) An employee shall not be entitled to claim payment for personal ill health or injury nor will his/her 
sick leave entitlement be reduced if such ill health or injury occurs on the employee’s rostered day off. 

25.1.3 Entitlement to payment shall accrue at the rate of one sixth of a week for each completed month of service with 
the employer. 

25.1.4 If in the first or successive years of service with the employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her entitlement to paid sick leave, payment may be adjusted at the 
end of that year of service, or at the time the employee’s services terminate, if before the end of that year of 
service, to the extent that the employee has become entitled to further paid sick leave during that year of service. 

25.2 The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time of the absence. 
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25.3 To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the 
employer of his/her inability to attend for work, the nature of his/her illness or injury and the estimated duration of the 
absence.  Provided that such advice, other than in extraordinary circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

25.4 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal ill 
health or injury during the time when he/she is absent on annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 
25.4.1 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 

this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.3 if 
he/she is unable to attend for work on the working day next following his/her annual leave. 

25.4.2 Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he/she proceeded on annual leave and shall not be made with respect to fractions 
of a day. 

25.4.3 Where paid sick leave has been granted by the employer in accordance with 25.4, 25.4.1 and 25.4.2, that portion 
of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick leave and the replaced 
annual leave may be taken at another time mutually agreed to by the employer and the employee or, failing 
agreement, shall be added to the employee’s next period of annual leave or, if termination occurs before then, be 
paid for in accordance with the provisions of Clause 23. – Annual Leave. 

25.4.4 Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 23. – Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 

25.5 The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under any 
Workers’ Compensation Act nor to employees whose injury or illness is the result of the employee’s serious and wilful 
misconduct. 

25.6 The provisions of this clause do not apply to casual employees. 
25.7 Portability of sick leave 

25.7.1 Subject to the conditions hereinafter prescribed, an employee shall be entitled to transfer accumulated sick leave 
credits from one employer to another employer. 

25.7.2 The right to transfer such accumulated sick leave shall depend upon the following:  
(1) the amount of accumulated sick leave being transferred shall not exceed eight weeks; and 
(2) the employee shall produce to the employing employer a record certified by the Chief Executive 

Officer of the immediately preceding employer, showing the amount and source of the sick leave 
being transferred; and 

(3) the employee’s service between such employers shall be continuous as defined by the Local 
Government (Long Service Leave) Regulations 1977, as amended from time to time. 

25.7.3 Such transferred accumulated sick leave credits shall not be available to the employee for use until the 
employee’s existing sick leave credits with the employing employer have been exhausted. 

25.7.4 Employer(s) shall be responsible for the payment of all sick leave accrued during an employee’s service with 
that employer.  Payment for the leave accrued for service by the employee with the former employer, shall be 
provided to the current employer, as required, once all sick leave accrued with the current employer has been 
exhausted. 

25.7.5 The right to transfer any accumulated sick leave entitlements specified within this clause shall apply to any 
employee who leaves the services of an employer after the 12th August 2003.  Subject to 25.7.2(1), the amount 
of leave to be transferred shall apply to all sick leave entitlements accumulated prior to and after this date. 

25.7.6 The right to transfer accumulated sick leave entitlements from a previous employer does not exist for those 
employees who have entered into the services of a new employer prior to the 12th August 2003. 

26. - BEREAVEMENT LEAVE 
26.1 The provisions of this clause apply to full-time and part-time employees (on a pro-rata basis) but not to casual employees.  

The entitlements of casual employees are set out in subclause 13.3. 
26.2 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty and 

shall not be granted in any case where the employee concerned would have been off duty in accordance with any shift 
roster or on long service leave, annual leave, sick leave, workers’ compensation or leave without pay, or on a public 
holiday. 

26.3 Paid leave entitlement - death in Australia 
A full-time employee is entitled to two (2) ordinary working days pay on each occasion and on production of evidence (if 
required by the employer) of the death in Australia of either a member of the employee’s immediate family or household.  
The definition of immediate family or household member, shall be that set out at 27.1.4(3). 
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26.4 Paid leave entitlement - death outside Australia 
A full-time employee is entitled to three (3) ordinary working days pay on each occasion and on production of evidence 
(if required by the employer) of the death outside Australia of either a member of the employee’s immediate family or 
household. The definition of immediate family or household member shall be the definition set out at 27.1.4(3). 

26.5 Part time employees 
A part-time employee is entitled to the same benefit as a full-time employee as expressed at 26.2 and 26.3 excepting that 
the entitlement shall only apply where the part-time employee would normally be working on the day(s) of absence on 
bereavement leave. 

26.6 Unpaid bereavement leave 
Where an employee has exhausted all accumulated leave entitlements, the employee is entitled to take unpaid 
bereavement leave. The employer and the employee shall agree on the quantum of unpaid leave to be taken. In the 
absence of agreement full-time and part-time employees shall be entitled up to two ordinary working days per occasion. 

27. - FAMILY LEAVE 
27.1 Sick leave 

27.1.1 A full-time or part-time employee (on a pro-rata basis) for the purposes of caring for an immediate family or 
household member who is sick and requires the employee’s support or who requires care due to an unexpected 
emergency shall be entitled to use 76 hours per annum of sick leave entitlement for such purposes.  The 
entitlements of casual employees are set out in subclause 13.3. 

27.1.2 In normal circumstances an employee shall not take carer’s leave under this clause where another person has 
taken leave to care for the same person. 

27.1.3 Sick leave may be taken for a part of a working day for the purposes of family carer’s leave. 
27.1.4 The entitlement to use sick leave in accordance with this subclause is subject to: 

(1) the employee being responsible for the care of the person concerned; and 
(2) the person being either: 

(a) a member of the employee’s immediate family; or 
(b) a member of the employee’s household. 

(3) the term immediate family includes: 
(a) a spouse or partner (including a former spouse, a de facto spouse and a former de facto 

spouse of the employee; and 
(b) a child or an adult child (including an adopted child, a step child or an ex nuptial child), 

parent, grandparent, grandchild or sibling of the employee or spouse of the employee. 
27.1.5 The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 

leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of the absence. If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day 
of absence. 

27.2 Unpaid carer’s leave 
Where an employee has exhausted all accumulated leave entitlements, the employee is entitled to take unpaid family 
leave to care for members of their immediate family or household who are sick and require care and support or who 
require care due to an unexpected emergency.  The employer and employee shall agree on the quantum of unpaid leave to 
be taken. In the absence of agreement the employee is entitled to take up to two days per occasion provided that the 
requirements of 27.1.5 are met. 

27.3 Annual leave 
27.3.1 Notwithstanding the provisions of this clause, an employee may elect, with the consent of the employer, to take 

annual leave in single day (7.6 hour) periods or a part of a single day not exceeding a total of 38 hours in any 
calendar year at a time or time agreed between the employee and the employer. 

27.3.2 Access to annual leave, as prescribed in 27.3.1, shall be exclusive of any shutdown period provided for 
elsewhere under this award. 

27.3.3 An employee and employer may agree to defer payment of the annual leave loading in respect of single day 
absences, until at least five consecutive annual leave days are taken. 

27.4 Time off in lieu of payment for overtime 
27.4.1 An employee may elect, with the consent of the employer, to take time off in lieu of payment of overtime at a 

time or times agreed with the employer. 
27.4.2 Overtime taken as time off during ordinary time hours shall be taken at the ordinary time rate, that is an hour for 

each hour worked. 
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27.4.3 An employer shall, if requested by an employee, provide payment, at the rate provided for the payment of 
overtime in the award, for any overtime worked under 27.4.1 where such time has not been taken within four 
weeks of accrual. 

27.5 Make-up time 
27.5.1 An employee, other than an employee on shift work, may elect, with the consent of their employer, to work 

make-up time, under which the employee takes time off ordinary hours, and works those hours at a later time, 
during the spread of ordinary hours provided in the award. 

27.5.2 An employee on shift work may elect, with the consent of their employer, to work make-up time under which 
the employee takes ordinary time off ordinary hours and works those hours at a later time, at the shift work rate 
which would have been applicable to the hours taken off. 

27.6 Dispute settlement procedure 
In the event of any dispute arising in connection with any part of this clause, such a dispute shall be processed in 
accordance with the dispute settlement procedure contained in this award. 

27.7 Additional paid leave 
By mutual agreement the employer and the employee may agree to the taking of additional accrued paid leave. The 
amount of accrued paid leave taken in excess of the amount set out at 27.1.1 shall be agreed between the employer and 
the employee. 

28. - PARENTAL LEAVE 
28.1 Definitions 

28.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

28.1.2 Subject to 28.1.3, in this clause, spouse includes a de facto or former spouse. 
28.1.3 In relation to 28.8, spouse includes a de facto spouse but does not include a former spouse. 
28.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 

28.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

28.2 Basic entitlement 
28.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 

leave on a shared basis in relation to the birth or adoption of their child. For females, maternity leave may be 
taken and for males, paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

28.2.2 Subject to 28.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 
(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

28.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

28.2.4 An employer must not fail to re-engage a casual employee because: 
(1) the employee or employee’s spouse is pregnant; or 
(2) the employee is or has been immediately absent on parental leave. 

28.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

28.2.6 Right to Request 
(1) An employee entitled to parental leave pursuant to the provisions of clause 28.2.1 may request the 

employer to allow the employee: 
(a) to extend the period of simultaneously unpaid parental leave provided for in clause 28.2.2 up 

to a maximum of eight weeks; 
(b) to extend the period of unpaid parental leave provided for in clause 28.2.1 by a further 

continuous period of leave not exceeding 12 months; 
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(c) to return from a period of parental leave on a part time basis until the child reaches school 
age, 

to assist the employee in reconciling work and parental responsibilities. 
(2) The employer shall consider the request having regard to the employee’s circumstances and, provided 

the request is genuinely based on the employee’s parental responsibilities, may only refuse the request 
on reasonable grounds related to the effect on the workplace or the employer’s business.  Such 
grounds might include cost, lack of adequate replacement staff, loss of efficiency and the impact on 
customer service. 

28.3 Maternity leave 
28.3.1 An employee must provide notice to the employer in advance of the expected date of commencement of 

parental leave. The notice requirements are: 
(1) of the expected date of confinement (included in a certificate from a registered medical practitioner 

stating that the employee is pregnant) - at least ten weeks; 
(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 

be taken – at least four weeks. 
28.3.2 When the employee gives notice under 28.3.1(1) the employee must also provide a statutory declaration stating 

particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

28.3.3 An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by 
confinement occurring earlier than the presumed date. 

28.3.4 Subject to 28.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of birth. 

28.3.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

28.3.6 Special maternity leave 
(1) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than 

by the birth of a living child, then the employee may take unpaid special maternity leave of such 
periods as a registered medical practitioner certifies as necessary. 

(2) Where an employee is suffering from an illness not related to the direct consequences of the 
confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or in 
addition to, special maternity leave. 

(3) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take 
any paid sick leave to which she is then entitled and such further unpaid special maternity leave as a 
registered medical practitioner certifies as necessary before her return to work. The aggregate of paid 
sick leave, special maternity leave and parental leave, including parental leave taken by a spouse, may 
not exceed 52 weeks. 

28.3.7 Where leave is granted under 28.3.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

28.3.8 In the case of Aboriginal (Indigenous) persons the foregoing shall be applied in a manner consistent with 
respect to the cultural practices of such Aboriginal (Indigenous) persons. 

28.4 Paternity leave 
28.4.1 An employee will provide to the employer at least ten weeks prior to each proposed period of paternity leave, 

with: 
(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 

and the expected dated of confinement, or states the date on which the birth took place; and 
(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 

and 
(3) a statutory declaration stating: 

(a) he will take that period of paternity leave to become the primary care-giver of a child; 
(b) particulars of any period of maternity leave sought or taken by his spouse; and 
(c) that for the period of paternity leave he will not engage in any conduct inconsistent with his 

contract of employment. 
28.4.2 The employee will not be in breach of 28.4.1 if the failure to give the required period of notice is because of the 

birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 
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28.5 Adoption leave 
28.5.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 

leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

28.5.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(1) the employee is seeking adoption leave to become the primary care-giver of the child; 
(2) particulars of any period of adoption leave sought or taken by the employee’s spouse; and 
(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 

their contract of employment. 
28.5.3 An employer may require an employee to provide confirmation from the appropriate government authority of 

the placement. 
28.5.4 Where the placement of child for adoption with an employee does not proceed or continue, the employee will 

notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee’s return to work. 

28.5.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

28.5.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 

28.5.7 In respect of Aboriginal (Indigenous) persons the provisions of 28.5.1 and 28.8 shall only be adopted after it has 
been established that such provisions are consistent with the cultural and community practices of such 
Aboriginal (Indigenous) persons affected by the operation of this clause. 

28.6 Variation of period of parental leave 
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to change the 
period of parental leave on one occasion.  Any such change to be notified at least four weeks prior to the commencement 
of the changed arrangements. 

28.7 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks. 

28.8 Transfer to a safe job 
28.8.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

28.8.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee to commence parental leave for such period as is certified necessary by a registered medical 
practitioner. 

28.9 Returning to work after a period of parental leave 
28.9.1 An employee will notify of their intention to return to work after a period of parental leave at least four weeks 

prior to the expiration of the leave. 
28.9.2 An employee will be entitled to the position which they held immediately before proceeding on parental leave. 

In the case of an employee transferred to a safe job pursuant to 28.8, the employee will be entitled to return to 
the position they held immediately before such transfer. 

28.9.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of their former position. 

28.10 Replacement employees 
28.10.1 A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a result 

of an employee proceeding on parental leave. 
28.10.2 Before an employer engages a replacement employee the employer must inform that person of the temporary 

nature of the employment and of the rights of the employee who is being replaced. 
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28.11 Communication during parental leave 
28.11.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 

the workplace, the employer shall take reasonable steps to: 
(1) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
28.11.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 

employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

28.11.3 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 28.11. 

PART 8 – MISCELLANEOUS 
29. - SUPERANNUATION 

29.1 Employer contributions 
29.1.1 Each respondent employer to this award shall in respect of each employee contribute to the superannuation 

fund, of which the employee is a member, an amount in accordance with the Superannuation Guarantee Charge.  
Such payments shall commence from the date the employee commences service subject to 29.4.1. 

29.1.2 No contributions shall be made for: 
(1) periods of unpaid leave or unauthorised absences; 
(2) or any other payments paid out on termination including annual leave. 

29.1.3 Each respondent employer shall make such contributions monthly or at such other times as may be agreed in 
writing between the trustees of the Fund and the employer from time to time. 

29.2 Ordinary Time Earnings 
Ordinary time earnings shall mean the base classification rate, shift penalties, over award payments, location allowances, 
and any other all purpose allowance, penalty loadings and casual loadings, but excludes other payments. 

29.3 Fund 
Fund shall mean the Western Australian Local Government Superannuation Plan or any other approved and complying 
superannuation fund. 

29.4 Salary Sacrifice 
An employee may direct an employer to make the employee’s contributions for the purposes of superannuation by way of 
salary sacrifice consistent with prevailing taxation laws.  Such arrangements shall be confirmed in writing between the 
employer and employee(s) who enter into these arrangements. 

29.5 Compliance 
Notwithstanding anything contained elsewhere herein: 
29.5.1 a fund or scheme shall not be a complying superannuation fund or scheme for the purposes of this clause unless: 

(1) the fund or scheme is a complying fund or scheme within the meant of the Superannuation Guarantee 
(Administration) Act 1992 of the Commonwealth; and 

(2) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

29.5.2 The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

29.5.3 The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as practicable. 

29.5.4 A nomination or notification of the type referred to in 29.5.2 and 29.5.3 shall, subject to the requirements of 
regulations made under the Industrial Relations Act 1979, be given in writing to the employer or the employee 
to whom such is directed. 

29.5.5 The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be made. 

29.5.6 The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme 
requested by an employee. 

29.5.7 Provided that until an employee nominates a complying superannuation fund or scheme if one or more 
complying superannuation funds or schemes to which contributions may be made be specified herein, the 
employer is required to make contributions to that fund or scheme, or one of those funds or schemes nominated 
by the employer. 
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30. - POSTING OF AWARD 
A suitable notice board shall be provided at each main place of employment for the posting of a copy of this award. 

31. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Western Australian Municipal, Road Boards, Parks and Racecourse Employees’ Union of Workers, Perth 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Eastern Metropolitan Regional Council 
Mindarie Regional Council 
Western Metropolitan Regional Council 
Western Refuse Disposal Zone 
Active Services WA Pty Ltd t/as Municipal Contractors 
Shire of Toodyay 

32. - NAMED RESPONDENTS 
The City of Armadale 
Town of Bassendean 
Shire of Collie 
Bunbury Water Board 
Eastern Metropolitan Regional Council 
Mindarie Regional Council 
Western Metropolitan Regional Council 
Western Refuse Disposal Zone 
Active Services WA Pty Ltd t/as Municipal Contractors 

 
 

2011 WAIRC 00231 
SOCIAL AND COMMUNITY SERVICES (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ANGLICARE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 24 MARCH 2011 
FILE NO/S A 3 OF 2010 
CITATION NO. 2011 WAIRC 00231 
 

Result Interim award issued 
Representation 
Applicant Mr D Schapper (of counsel) 
Respondent Mr S Bibby (as agent) on behalf of the respondents who have filed warrants 
 

Order 
HAVING HEARD Mr D Schapper of counsel on behalf of the applicant and Mr S Bibby as agent on behalf of the respondents who 
have filed warrants, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by 
consent, hereby orders – 

THAT the Social and Community Services (Western Australia) Interim Award 2011 be made in accordance with the 
following schedule and that such award shall have effect on and from 27 March 2010. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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SCHEDULE 
PART 1 – APPLICATION AND OPERATION OF THIS AWARD 

1. - AWARD TITLE 
This award shall be known as the Social and Community Services (Western Australia) Interim Award 2011. 

2. - ARRANGEMENT 
PART 1 – Application and Operation of this Award 
1. Award Title 
2. Arrangement 
3. Commencement Date and Period of Operation 
4. Area and Scope 
5. Minimum Adult Award Wage  
6. Posting of Award 
PART 2 – Award Flexibility 
7. Enterprise Flexibility 
8. Work Organisation 
PART 3 – Dispute Resolution 
9. Procedure to Avoid Industrial Disputation 
PART 4 – Employment Arrangements 
10. Employment Categories 
11. Notice of Termination 
12. Redundancy 
PART 5 – Classifications, Wages, Allowances and Superannuation 
13. Calculation of Continuous Service 
14. Classifications and Salary 
15. Supported Wage System 
16. Higher Duties 
17. Payment of Salaries 
18. Allowances 
19. Superannuation 
PART 6 – Hours of Work, Breaks and Overtime 
20. Hours 
21. Breaks 
22. Overtime 
23. Shift Work 
PART 7 – Leave and Public Holidays 
24. Annual Leave 
25. Personal Leave 
26. Bereavement Leave 
27. Parental Leave 
28. Long Service Leave  
29. Jury Service 
30. Public Holidays 
31. Liberty to Apply 
32. Named Parties to Award 
33. Named Respondents to this Award 

3. - COMMENCEMENT DATE AND PERIOD OF OPERATION 
This award shall come into operation on and from 27 March 2011 and shall remain in force for a period of twelve months. 

4. - AREA AND SCOPE 
4.1 This award will apply throughout the State of Western Australia to all employers in the social and community services 

industry and those of their employees who are eligible to join the Western Australian Municipal, Administrative, Clerical 
and Services Union of Employees. 

4.2 This award will not apply to those persons employed: 
4.2.1 by a national system employer as defined in the Fair Work Act 2009; 
4.2.2 in a service, the predominant function of which is the provision of crisis and supported accommodation and/or 

related support services except those specifically providing services to people with disabilities; 
4.2.3 in a service, the predominant function of which is the provision of a community based labour market 

programme; or 
4.2.4 in a service, the predominant function of which is the provision of family day care and child care services. 

4.3 This award does not apply to a person who is in Holy Orders or is a member of a Religious Institute unless it is so stated 
in a written contract of employment between the person and the employer. 
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5. - MINIMUM ADULT AWARD WAGE 
5.1 No employee aged 21 years or more shall be paid less than the minimum adult award wage unless otherwise provided by 

this clause. 
5.2 The minimum adult award wage for full-time employees aged 21 years or more is $587.20 per week payable on and from 

the first pay period on or after 1 July 2010. 
5.3 The minimum adult award wage is deemed to include all State Wage Order adjustments from State Wage Case decisions. 
5.4 Unless otherwise provided in this clause, adults employed as casuals, part time employees or piece workers, or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the minimum adult 
award wage. 

5.5 Employees under the age of 21 shall be paid no less than the wage determined by applying the percentage prescribed in 
the junior rates provision in this award to the minimum adult award wage. 

5.6 The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill placements 
or employed under the Commonwealth government Supported Wage System or to other categories of employees who by 
prescription are paid less than the minimum award rate, provided that no employee shall be paid less then any applicable 
minimum rate of pay prescribed by the Minimum Conditions of Employment Act 1993. 

5.7 Liberty to apply is reserved in relation to any special category of employees not included here or otherwise in relation to 
the application of the minimum adult award wage. 

5.8 Subject to this clause the minimum adult award wage shall: 
5.8.1 Apply to all work in ordinary hours; 
5.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
5.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for employees aged 21 or more, payable under the 2010 
State Wage order decision.  Any increase arising from the insertion of the minimum wage will be offset against an 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum wage. 

5.10 Adult Apprentices 
5.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or more, shall not be paid less than 

$510.75 per week on and from the commencement of the first pay period on or after 1 July 2010. 
5.10.2 The rate paid in the paragraph above to an apprentice 21 years of age or more is payable on superannuation and 

during any period of paid leave. 
5.10.3 Where, in this award, an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
5.10.4 Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5 June 2003. 
6. - POSTING OF AWARD 

A copy of this award will be kept in a convenient place for perusal by all employees, and a copy of the award will be shown to all 
new employees on engagement. 

PART 2 – AWARD FLEXIBILITY 
7. - ENTERPRISE FLEXIBILITY 

7.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the award should 
be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs the 
following process will apply: 
7.1.1 A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace will be established. 
7.1.2 For the purpose of the consultative process, the employees may nominate the Union or another to represent 

them. 
7.1.3 Where agreement is reached an application will be made to the Western Australian Industrial Relations 

Commission. 
8. - WORK ORGANISATION 

Employees must undertake duties as directed within the limits of their competence. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 631 
 

PART 3 – DISPUTE RESOLUTION 
9. - PROCEDURE TO AVOID INDUSTRIAL DISPUTATION 

9.1 In the event of a dispute arising in the workplace, the procedure to be followed to resolve the matter will be as follows: 
9.1.1 The employee and their supervisor will meet and confer on the matter within three days; and 
9.1.2 If the matter is not resolved at such meeting, the parties will arrange for further discussions, within seven days, 

between the employee and his or her nominated representative, if any, and more senior levels of management. 
9.2 If the matter cannot be resolved it may be referred to the Commission for conciliation and, if necessary, arbitration. 
9.3 While the parties attempt to resolve the matter, work will continue as normal unless an employee has a reasonable 

concern about an imminent risk to his or her health and safety. 
PART 4 – EMPLOYMENT ARRANGEMENTS 

10. - EMPLOYMENT CATEGORIES 
10.1 Probationary employment 

10.1.1 An employee may be engaged subject to a probationary period. 
10.1.2 Nothing in this award will be construed as making probationary periods mandatory. 

10.2 Categories 
An employee may be engaged on a part-time, casual basis or full-time basis. 

10.3 Full-time employment 
An employee engaged on an average of 38 hours per week will be regarded as full time. 

10.4 Casual employment 
10.4.1 A casual employee means an employee specifically engaged for work on a casual basis. 
10.4.2 An employee specifically engaged on a casual basis will be engaged for a minimum period of two consecutive 

hours for each period of engagement. 
10.4.3 A casual employee will be informed in writing upon engagement that: 

(1) he/she is hired by the hour; 
(2) subject to 10.4.2, he/she will be paid for actual time worked; 
(3) he/she is not entitled to payment for public holidays not worked nor payment for paid leave of any 

type other than long service leave as prescribed in this award. 
10.4.4 A casual employee will be paid the hourly rate as defined plus a loading of 20% for ordinary working hours. 

10.5 Caring responsibilities 
10.5.1 Subject to the evidentiary and notice requirements in clauses 25.5 and 25.6 casual employees are entitled to not 

be available to attend work, or to leave work if they need to care for members of their immediate family or 
household who are sick and require care and support, or who require care due to an unexpected emergency, or 
the birth of a child or upon the death in Australia of an immediate family or household member. 

10.5.2 The employer and the employee shall agree on the period for which the employee will be entitled to not be 
available to attend work. In the absence of agreement, the employee is entitled to not be available to attend work 
for up to 48 hours (i.e. two days) per occasion. The casual employee is not entitled to any payment for the 
period of non-attendance. 

10.5.3 An employer must not fail to re-engage a casual employee because the employee accessed the entitlements 
provided for in this clause. The rights of an employer to engage or not to engage a casual employee are 
otherwise not affected. 

10.6 Part-time employment 
10.6.1 A part-time employee means an employee other than a casual employee who is engaged to work for less than an 

average of 38 ordinary hours per week. 
10.6.2 A part-time employee will work hours and days in accordance with Clause 20. – Hours. 
10.6.3 For ordinary working hours, a part-time employee will be paid the hourly rate as defined for the work 

performed and will be entitled to all entitlements under this award on a pro rata basis. 
10.6.4 A part-time employee will be entitled to overtime or penalty payments at the prescribed rates in respect of work 

performed outside of the span of ordinary hours or in excess of their normal daily or weekly hours of work.  
Provided that the normal working hours of work of a part-time employee may be changed by genuine mutual 
agreement between the employee and the employer. 

10.7 Limited or fixed term employment 
Nothing in this award will prevent an employer from engaging a full-time or part-time employee for a fixed or limited 
period of employment as agreed between the parties. 
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11. - NOTICE OF TERMINATION 
11.1 Notice of termination by employer 

11.1.1 In order to terminate the employment of an employee the employer must give to the employee the period of 
notice specified in the table below: 
Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service 4 weeks 

11.1.2 In addition to the notice in 11.1.1, employees over 45 years of age at the time of the giving of the notice, with 
not less than two years continuous service, are entitled to an additional week's notice. 

11.1.3 Payment in lieu of the prescribed notice in 11.1.1 and 11.1.2 must be made if the appropriate notice period is 
not required to be worked. Provided that employment may be terminated by the employee working part of the 
required period of notice and by the employer making payment for the remainder of the period of notice. 

11.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the 
employee's employment had continued until the end of the required period of notice, the employer would have 
become liable to pay to the employee because of the employment continuing during that period.  That total must 
be calculated on the basis of: 
(1) the employee's ordinary hours of work (even if not standard hours); and 
(2) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(3) any other amounts payable under the employee's contract of employment. 

11.1.5 The period of notice in this clause does not apply: 
(1) in the case of dismissal for serious misconduct; 
(2) to apprentices; 
(3) to employees engaged for a specific period of time or for a specific task or tasks; 
(4) to trainees whose employment under a traineeship agreement or an approved traineeship is for a 

specified period or is, for any other reason, limited to the duration of the agreement; or 
(5) to casual employees. 

11.1.6 Continuous service is defined in Clause 13. – Calculation of Continuous Service. 
11.2 Notice of termination by an employee 

11.2.1 The notice of termination required to be given by an employee is the same as that required of an employer, save 
and except that there is no requirement on the employee to give additional notice based on the age of the 
employee concerned. 

11.2.2 If an employee fails to give the notice specified in 11.1.1 the employer has the right to withhold monies due to 
the employee to a maximum amount equal to the amount the employee would have received under 11.1.4. 

11.3 Job search entitlement 
Where an employer has given notice of termination to an employee, the employee shall be allowed up to one day's time 
off without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are 
convenient to the employee after consultation with the employer. 

11.4 Transmission of business 
Where a business is transmitted from one employer to another, as set out in clause 12.7, the period of continuous service 
that the employee had with the transmittor, or any prior transmittor, is deemed to be service with the transmittee and taken 
into account when calculating notice of termination.  However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid 
for. 

12. - REDUNDANCY 
12.1 Definitions 

12.1.1 Business includes trade, process, business or occupation and includes part of any such business. 
12.1.2 Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job 

the employee has been doing done by anyone and that decision leads to the termination of employment of the 
employee, except where this is due to the ordinary and customary turnover of labour. 

12.1.3 Small employer means an employer which employs fewer than 15 employees. 
12.1.4 Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 

law and transmitted has a corresponding meaning. 
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12.1.5 Week's pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall 
exclude: 
(1) overtime; 
(2) penalty rates; 
(3) disability allowances; 
(4) shift allowances; 
(5) special rates; 
(6) fares and travelling time allowances; 
(7) bonuses; and 
(8) any other ancillary payments of a like nature. 

12.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer's option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing. 

12.3 Severance pay 
12.3.1 Severance pay 

An employee, other than an employee of a small employer as defined in 12.1.3, whose employment is 
terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period 
of continuous service: 
Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
*Week's pay is defined in 12.1.5. 

12.3.2 Severance pay - employees of a small employer 
An employee of a small employer as defined in 12.1.3 whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 
Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay* 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 
*Week’s pay is defined in 12.1.5 

12.3.3 Continuity of service shall be calculated in the manner prescribed by clause 13.1. 
12.3.4 Provided that the severance payments shall not exceed the amount which the employee would have earned if 

employment with the employer had proceeded to the employee's normal retirement date. 
12.3.5 Application may be made for variation of the severance pay provided for in this clause in a particular 

redundancy situation in accordance with the Western Australian Industrial Relations Commission’s 
Termination, Change and Redundancy General Order [2005 WAIRC 01715]. 

12.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate his/her employment during the 
period of notice set out in Clause 11. - Notice of Termination.  In this circumstance the employee will be entitled to 
receive the benefits and payments they would have received under this clause had he/she remained with the employer 
until the expiry of the notice, but will not be entitled to payment in lieu of notice. 

12.5 Alternative employment 
12.5.1 An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
12.5.2 This provision does not apply in circumstances involving transmission of business as set out in clause 11.4. 
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12.6 Job search entitlement 
12.6.1 During the period of notice of termination given by the employer in accordance with clause 11.1, an employee 

shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of 
seeking other employment. 

12.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

12.6.3 The job search entitlements under this subclause apply in lieu of the provisions of clause 11.3. 
12.7 Transmission of business 

12.7.1 The provisions of this clause are not applicable where a business is before or after the date of this award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this subclause 
called the transmittee), in any of the following circumstances: 
(1) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(2) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service of the employee with the 
transmittee. 

12.7.2 The Commission may vary 12.7.1(2) if it is satisfied that this provision would operate unfairly in a particular 
case. 

12.8 Employees exempted 
12.8.1 This clause does not apply to: 

(1) employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(2) probationary employees; 
(3) apprentices; 
(4) trainees; 
(5) employees engaged for a specific period of time or for a specified task or tasks; or 
(6) casual employees. 

12.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer's incapacity to pay. An application 
for such variation may be made by an employer or a group of employers. 

12.10 Redundancy disputes 
12.10.1 Paragraphs 12.10.2 and 12.10.3 impose additional obligations on an employer where an employer contemplates 

termination of employment due to redundancy and a dispute arises (a redundancy dispute).  These additional 
obligations do not apply to employers who employ fewer than 15 employees. 

12.10.2 Where a redundancy dispute arises, and if it has not already done so, an employer must provide affected 
employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant 
information including: 
(1) the reasons for any proposed redundancy; 
(2) the number and categories of workers likely to be affected; and 
(3) the period over which any proposed redundancies are intended to be carried out. 

12.10.3 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as 
early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to 
mitigate the adverse affects of any proposed redundancies on the employees concerned. 

PART 5 – CLASSIFICATIONS, WAGES, ALLOWANCES AND SUPERANNUATION 
13. - CALCULATION OF CONTINUOUS SERVICE 

13.1 For the purpose of calculating entitlements under this award, service with one particular employer will be deemed to be 
continuous notwithstanding: 
13.1.1 Absence from work on account of paid leave, which will be taken into account and counted as time worked. 
13.1.2 The end of a funding period for the project. 
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13.1.3 Unpaid absences, provided that unpaid absences will not be counted as time worked except that, where unpaid 
absences total less than one week in any year of employment, such absences will be counted as time worked. 

13.2 Where a service is before or after the date of this award, transmitted from an employer (in this subclause called the 
transmittor) to another employer (in this subclause called the transmittee) and an employee who at the time of such 
transmission was an employee of the transmittor in that service becomes an employee of the transmittee: 
13.2.1 the continuity of employment of the employee will be deemed not to have been broken by reason of such 

transmission; and 
13.2.3 the period of employment which the employee has had with the transmittor or any prior transmittor will be 

deemed to be service of the employee with the transmittee. 
14. - CLASSIFICATIONS AND SALARY 

14.1 Rates of pay 
14.1.1 The minimum annual rate of salary to be paid to employees shall be in accordance with the rates set out in this 

clause. 
14.1.2 The classification of employees shall be determined in accordance with the classification definitions. 
14.1.3 For the purpose of the calculation and payment of salaries, the weekly salary shall be calculated by dividing the 

annual salary by 52.1667. 
Wages & 

Allowances 
Review 2008 

Wages Review 
2009-2010 

Wages & Allowances 
Review 2009-2010 

Level  

($) ($) ($) 

Community Services 
Worker 1 

 

 

 Rate of Pay Per Annum 

 1 30,981 1356 32,337 
 2 32,069 1356 33,425 
Community Services 
Worker 2         
  1 33,262 1356 34,618 
  2 34,350 1356 35,706 
  3 35,438 1356 36,794 
Community Services 
Worker 3         
  1 36,423 1356 37,779 
  2 37,511 1356 38,867 
  3 38,338 1356 39,694 
Community Services 
Worker 4 

  

      
  1 38,338 1356 39,694 
  2 39,145 1356 40,501 
  3 40,233 1356 41,589 
  4 42,410 1356 43,766 
Community Services 
Worker 5         
  1 43,394 1356 44,750 
  2 44,482 1356 45,838 
  3 45,466 1356 46,822 
Community Services 
Worker 6         
  1 46,555 1356 47,911 
  2 47,643 1356 48,999 
  3 48,731 1356 50,087 
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Wages & 

Allowances 
Review 2008 

Wages Review 
2009-2010 

Wages & Allowances 
Review 2009-2010 

Level—continued  

($) ($) ($) 

Community Services 
Worker 7         
  1 49,819 1356 51,175 
  2 50,907 1356 52,263 
  3 51,995 1356 53,351 
Community Services 
Worker 8         
  1 54,172 1356 55,528 
  2 55,260 1356 56,616 
  3 56,348 1356 57,704 
Community Services 
Worker  9         
  1 58,525 1356 59,881 

14.2 Incremental progression 
14.2.1 At the conclusion of each twelve months period following the date of effect of the award or entry into a 

classification level and/or the subsequent anniversary date, employees shall be eligible for incremental 
progression if: 
(1) The employee has given satisfactory performance over the preceding twelve months, and 
(2) The employee has, on assessment, acquired and is required by the employer to utilise new and/or 

enhanced skills within the ambit of the classification definition for his/her position or other skills 
where agreed at the staff development/performance review and this has been certified in writing 
following, and as part of, the assessment process. 

14.2.2 In cases where the review is delayed the anniversary date shall not be changed and the increase, if any, will be 
paid retrospectively to the anniversary date. 

14.2.3 Movement to a higher classification shall occur by way of promotion or reclassification. 
14.2.4 In cases where the minimum rate of the higher classification is the same as the promoted employee’s current 

salary, the promoted employee shall be paid at the first salary level above his/her current salary. 
14.3 Classification definitions 

14.3.1 Community services worker level 1 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 1 will work under close direction 
and undertake routine activities which require the practical application of basic skills and 
techniques. 

(b) General features of work in this category consist of performing clearly defined activities 
with outcomes being readily attainable.  Employee’s duties at this level will be closely 
monitored with instruction and assistance being readily available. 

(c) Freedom to act is limited by standards and procedures.  However, with experience, 
employees at this level may have sufficient freedom to exercise judgement in the planning 
of their own work within those confines. 

(d) Positions at this level will involve employees in extensive on-the-job training including 
familiarisation with the goals and objectives of the workplace. 

(e) Employees will be responsible for the time management of their work and required to use 
basic numeracy, written and verbal communication skills. 

(f) Supervision of other staff or volunteers is not a feature at this level, however, an 
experienced employee may have technical oversight of a minor work activity. 

(g) At this level, employers are expected to offer substantial internal and/or external training. 
(2) Responsibilities 

To contribute to the operation objectives of the work areas, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake routine activities of a clerical and/or support nature; 
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(b) undertake straightforward operation of keyboard equipment including data input; 
(c) provide routine information, advice and assistance including general receptionist and 

telephonist duties; 
(d) provide general stenographic duties; 
(e) apply established practices and procedures; 
(f) undertake routine office duties involving filing and maintenance of an existing records 

system. 
(3) Requirements of the job 

(a) a developing knowledge of the workplace function and operation; 
(b) basic knowledge of administrative practices and procedures relevant to the workplace; 
(c) a developing knowledge of work practices and policies of the relevant work area; 
(d) basic numeracy, written and verbal communication skills relevant to the work area; 
(e) no formal qualifications are required; 
(f) it is desirable that employees at this level are studying for an appropriate certificate; or 
(g) undertaking either internal or external training relevant to the work area. 

(4) Organisational relationships 
Employees at this level work under direct supervision. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) work outcomes are closely monitored; 
(b) freedom to act is limited by standards and procedures; 
(c) solutions to problems are found in established procedures and instructions with assistance 

readily available; 
(d) project completion is according to instructions and established procedures; 
(e) no scope for interpretation. 

14.3.2 Community services worker level 2 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 2 will work under close direction 
within clearly defined guidelines and undertake routine activities requiring the application of 
basic skills and knowledge. 

(b) General features at this level consist of performing functions which are defined by 
established routines, methods standards and procedures with limited scope to exercise 
initiative in applying work practices and procedures.  Assistance will be readily available. 

(c) Freedom to act is limited by standards and procedures.  However with experience, 
employees at this level may have sufficient freedom to exercise judgement. 

(d) Employees may be responsible for a minor function and/or may contribute specific 
knowledge and/or specific skills to the work of the organisation.  In addition, employees 
may be required to assist senior workers with specific projects. 

(e) Employees will be expected to have an understanding of work procedures relevant to their 
work area and may provide assistance to lower classified employees or volunteers 
concerning established procedures to meet the objectives of a minor function. 

(f) Employees will be responsible for managing time, planning and organising their own work 
and may be required to oversight and/or guide the work of a limited number of lower 
classified employees or volunteers.  Employees at this level could be required to resolve 
minor work procedural issues in the relevant work area within established constraints. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake a range of activities requiring the application of established work procedures and 

may exercise limited initiative and/or judgement within clearly established procedures 
and/or guidelines; 

(b) achieve outcomes which are clearly defined; 
(c) respond to inquiries; 
(d) assist senior employees with special projects; 
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(e) prepare cash payment summaries, banking reports and bank statements; 
(f) operate a computer and/or programmes and peripheral equipment - initiate corrective action 

at an elementary level; 
(g) operate a word processor and/or other business software and be conversant with and utilise 

the functions of those systems and be proficient in their use; 
(h) operate a desk top publisher at a routine/basic level; 
(i) provide secretarial support requiring the exercise of sound judgement, initiative, 

confidentiality and sensitivity in the performance of work; 
(j) perform tasks of a sensitive nature, including the provision of more than routine 

information, the receiving and accounting for monies and assistance to clients; 
(k) assist with administrative functions. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) sound skills in oral and written communication with clients and other members of the 

public; 
(b) knowledge of established work practices and procedures relevant to the workplace; 
(c) knowledge of policies and regulations relating to the workplace; 
(d) understanding of clear but complex rules; 
(e) application of techniques relevant to the workplace; 
(f) developing knowledge of statutory requirements relevant to the workplace; 
(g) understanding of computing concepts; 
(h) no formal qualifications required; 
OR 
(i) appropriate certificate relevant to the work required to be performed;  
OR 
(j) will have attained through previous experience in a relevant industry, service or an 

equivalent level of expertise and experience to undertake the range of activities required; 
OR 
(k) qualifications accepted as both relevant and equivalent; 
OR 
(l) appropriate on-the-job training and relevant experience. 

(4) Organisational relationships 
Employees at this level: 
(a) Work under regular supervision. 
(b) Provide guidance to a limited number of lower classified employees or volunteers. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) work outcomes are monitored; 
(b) freedom to act within defined established guidelines; 
(c) solutions to problems may require the exercise of limited judgement, with guidance to be 

found in procedures, precedents and guidelines.  Assistance will be available when problems 
occur. 

14.3.3 Community services worker level 3 
(1) Characteristics of this level 

(a) A person employed as a Community services worker level 3 will work under general 
direction in the application of procedures, methods and guidelines which are well 
established. 

(b) General features of this level involve solving problems of limited difficulty using 
knowledge, judgement and work organisational skills acquired through qualifications and/or 
previous work experience.  Assistance is available from senior employees.  Employees may 
receive instruction on the broader aspects of the work.  In addition, employees may provide 
assistance to lower classified employees. 
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(c) Positions at this level allow employees the scope for exercising initiative in the application 
of established work procedures and may require the employee to establish goals/objectives 
and outcomes of their own particular work programme or project. 

(d) At this level, employees may be required to supervise lower classified staff or volunteers in 
their day to day work.  Employees with supervisory responsibilities may undertake some 
complex operational work and may undertake planning and co-ordination of activities 
within a clearly defined area of the organisation. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake responsibility for various activities in a specialised area; 
(b) exercise responsibility for a function within the organisation; 
(c) allow the scope for exercising initiative in the application of established work procedures 

assist in a range of functions and/or contribute to interpretation of matters for which there 
are no clearly established practices and procedures although such activity would not be the 
sole responsibility of such an employee within the workplace; 

(d) receive, allocate and prepare for processing accounts and invoices approved for payment; 
(e) provide secretarial and/or administrative support requiring a high degree of judgement, 

initiative, confidentiality and sensitivity in the performance of work; 
(f) assist with or provide a range of records management services, however, the responsibility 

for the records management service would not rest with the employee; 
(g) proficient in the operation of the computer to enable modification and/or correction of 

computer software systems or packages and/or identification of operation problems.  This 
level could include systems administrators in small to medium sized organisations whose 
responsibility includes the security/integrity of the system; 

(h) apply computing programming knowledge and skills in systems development, maintenance 
and implementation under direction of a senior employee; 

(i) provide a service utilising the full functions of a desk top publisher; 
(j) supervise a limited number of lower classified employees or volunteers; 
(k) provide assistance to senior employees; 
(l) deliver elementary community service programmes; 
(m) where prime responsibility lies in a specialised field, employees at this level would 

undertake at least some of the following: 
(i) undertake some minor phase of a broad or more complex assignment; 
(ii) perform duties of a specialised nature; 
(iii) provide a range of information services; 
(iv) deliver elementary community-based projects or programmes; 
(v) perform moderately complex functions which may include social planning, 

demographic analysis, survey design and analysis. 
(3) Requirements of the job 

(a) Some or all of the following skills, knowledge, experience, qualifications and/or training are 
needed to perform work at this level. 
(i) thorough knowledge of work activities performed within the organisation; 
(ii) sound knowledge of procedural methods of the organisation; 
(iii) may utilise professional or specialised knowledge; 
(iv) working knowledge of guidelines or statutory requirements relevant to the 

organisation; 
(v) ability to work as part of a team; 
(vi) ability to apply computing concepts; 

(b) the prerequisite for entry to this level would be: 
(i) no formal qualifications 
OR 
(ii) Associate Diploma with experience 
OR 
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(iii) Associate Certificate in Community Services with experience or its equivalent; 
OR 
(iv) Attained through previous appointments, service and/or study an equivalent level 

of expertise and experience to undertake the range of activities required. 
(4) Organisational relationships 

 Employees at this level: 
(a) work under general supervision; 
(b) operate as a member of a team; 
(c) supervise other employees. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) receiving instructions on the broader aspects of the work; 
(b) freedom to act within defined established practices - that is, freedom to arrange work in 

manner employee feels most comfortable with provided there is no change to defined 
established work practices; 

(c) setting outcomes or objectives for specific projects; 
(d) solving problems by reference to procedures, documented methods and instructions.  

Assistance is available when problems occur. 
14.3.4 Community services worker level 4 

(1) Characteristics of this level 
(a) A person employed as a Community service worker level 4 will work under general 

direction in functions that require the application of skills and knowledge appropriate to the 
work.  Generally guidelines and work procedures are established.  However, graduates 
initially appointed at this level will be under the supervision of a higher classified employee. 

(b) Level 4 Step 1 is the appointment level for any graduate with a relevant three year degree 
who is required to undertake work related to that qualification.  Level 4 Step 2 is the 
appointment level for any graduate with a relevant 4 year degree who is required to 
undertake work related to that qualification. 

(c) General features at this level require the application of knowledge and skills which are 
gained through qualifications and/or previous experience in a discipline.  They would have 
obtained organisation or industry specific knowledge sufficient for them to give advice 
and/or information to the organisation and clients in relation to specific areas of 
responsibility. 

(d) Employees will be expected to contribute knowledge in establishing procedures in the 
appropriate work related field.  In addition, employees at this level may be required to 
supervise various functions within a work area or activities of a complex nature. 

(e) Employees will be responsible for managing and planning their own work and that of 
subordinate staff or volunteers and may be required to deal with formal disciplinary issues 
within the work area. 

(f) Those with supervisory responsibilities should have a basic knowledge of the principles of 
human resource management and be able to assist subordinate staff or volunteers with on-
the-job training.  They may be required to supervise more than one component of the work 
programme of the organisation. 

(g) Positions may involve a range of work functions which could contain a substantial 
component of supervision.  Employees may also be required to provide specialist expertise 
or advice in their relevant discipline. 

(h) Employees require skills in managing time, setting priorities, planning and organising their 
own work and that of lower classified staff and/or volunteers where supervision is a 
component of the position, to achieve specific objectives. 

(i) Employees will be expected to set outcomes and further develop work methods where 
general work procedures are not defined. 

(2) Responsibilities 
To contribute to the operational objectives of the workplace, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake activities which may require the employee to exercise judgement and/or 

contribute critical knowledge and skills where procedures are not clearly defined; 
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(b) perform duties of a specialised nature requiring the development of expertise over time or 
previous knowledge; 

(c) identification of specific or desired performance outcomes; 
(d) contribute to interpretation and administration of areas for which there are no clearly 

established procedures; 
(e) expected to set outcomes and further develop work methods where general work procedures 

are not defined. 
(f) although still under general direction, there is a greater scope to contribute to the 

development of work methods and the setting of outcomes.  However, these must be within 
the clear objectives of the organisation and within budgetary constraints; 

(g) provide administrative support of a complex nature to senior employees; 
(h) exercise responsibility for various functions within a work area; 
(i) provide assistance on grant applications including basic research or collection of data; 
(j) undertake a wide range of activities associated with programme, activity or service delivery; 
(k) deliver single stream training programmes; 
(l) co-ordinate elementary service programmes; 
(m) develop, control and administer a records management service for the receipt, custody, 

control, preservation and retrieval of records and related material; 
(n) undertake computer operations requiring technical expertise and experience and may 

exercise initiative and judgement in the application of established procedures and practices; 
(o) apply computer programming knowledge and skills in systems development, maintenance 

and implementation; 
(p) provide a reference and research information service and technical service including the 

facility to understand and develop technologically based systems; 
(q) where the prime responsibility lies in a specialised field, employees at this level would 

undertake at least some of the following: 
(i) liaise with other professionals at a technical/professional level; 
(ii) discuss techniques, procedures and/or results with clients on straight forward 

matters; 
(iii) provide a reference, research and/or technical information service; 
(iv) carry out a variety of activities in the organisation requiring initiative and 

judgement in the selection and application of established principles, techniques 
and methods; 

(v) perform a range of planning functions which may require exercising knowledge of 
statutory and legal requirements; 

(vi) assist senior employees with the planning and coordination of a community 
programme of a complex nature; 

(vii) perform duties of a specialised nature; 
(viii) provide a range of information services; 
(ix) plan and co-ordinate elementary community-based projects or programmes; 
(x) perform moderately complex functions including social planning, demographic 

analysis, survey design and analysis. 
(3) Requirements of the job 

Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level. 
(a) knowledge of statutory requirements relevant to work; 
(b) knowledge of organisation policies and activities; 
(c) knowledge of the role of the organisation and its services and/or functions; 
(d) specialists require an understanding of the underlying principles in the discipline; 
(e) sound discipline knowledge gained through previous experience, training or education; 
(f) the prerequisites for entry to this level would be: 

(i) entry level three year degree; the entry level for holders of a relevant three year 
degree will be Level 4 Step 1; 



642 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(ii) entry level four year degree; the entry level for holders of a relevant four year 
degree will be Level 4 Step 2 

OR 
(iii)  three year Degree with three years of relevant experience; 
OR 
(iv) Associate Diploma with relevant experience; 
OR 
(v) lesser formal qualifications with substantial years of relevant experience; 
OR 
(vi) attained through previous appointments, service and/or study, an equivalent level 

of expertise and experience to undertake a range of activities. 
(vii) Employees undertaking specialised services will be promoted to this level once 

they have had the appropriate experience and undertake work related to the 
responsibilities under this level. 

(viii) Employees working as sole employees will commence at this level. 
(4) Organisational relationships 

Employees at this level: 
(a) work under direct supervision if graduates; 
(b) work under general direction; 
(c) supervise other staff and/or volunteers or work in a specialised field. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) a requirement to set outcomes within defined constraints; 
(b) provision of specialist/technical advice; 
(c) freedom to act governed by clear objectives and/or budget constraints which may involve 

the contribution of knowledge in establishing procedures within clear objectives and/or 
budget constraints where there are no defined established practices; 

(d) finding solutions to problems in precedents, guidelines or instructions.  Assistance is usually 
available. 

14.3.5 Community services worker level 5 
(1) Characteristics of the level 

(a) A person employed as a Community services worker level 5 will work under general 
direction from senior employees.  Employees undertake a range of functions requiring the 
application of a high level of knowledge and skills to achieve results in line with the 
organisation’s goals. 

(b) Employees adhere to established work practices.  However, they may be required to exercise 
initiative and judgement where practices and direction are not clearly defined. 

(c) General features at this level indicate involvement in establishing organisation programmes 
and procedures.  Positions will include a range of work functions and may involve 
supervision.  Work may span more than one discipline. In addition, employees at this level 
may be required to assist in the preparation of, or prepare the organisation’s budget.  
Employees at this level will be required to provide expert advice to employees classified at a 
lower level and volunteers. 

(d) Positions at this level demand the application of knowledge which is gained through 
qualifications and/or previous experience.  In addition, employees will be required to set 
priorities and monitor workflows in their area of responsibility which may include 
established work programs in small organisations. 

(e) Employees are required to set priorities, plan and organise their own work and that of lower 
classified staff and/or volunteers and establish the most appropriate operational method for 
the organisation.  In addition, interpersonal skills are required to gain the co-operation of 
clients and staff. 

(f) Employees responsible for projects and/or functions will be required to establish outcomes 
to achieve organisation goals.  Specialists may be required to provide multi-disciplinary 
advice. 
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(2) Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) responsibility for a range of functions within the organisation requiring a high level of 

knowledge and skills; 
(b) undertake responsibility for a moderately complex project, including planning, coordination, 

implementation and administration; 
(c) undertake a minor phase of a broader or more complex professional assignment; 
(f) assist with the preparation of or prepare organisation or programme budgets in liaison with 

management; 
(g) set priorities and monitor workflow in the areas of responsibility; 
(h) provide expert advice to employees classified at lower levels and/or volunteers; 
(i) exercise judgement and initiative where procedures are not clearly defined; 
(j) understanding of all areas of computer operation to enable the provision of advice and 

assistance when non-standard procedures/processes are required; 
(k) monitor and interpret legislation, regulations and other agreements relating to occupational 

health and safety, workers’ compensation and rehabilitation; 
(l) undertake analysis/design for the development and maintenance of projects and/or undertake 

programming in specialist areas.  May exercise responsibility for a specialised area of 
computing operation; 

(m) undertake publicity assignments within the framework of the organisation’s publicity and 
promotions programme.  Such assignments would be of limited scope and complexity but 
would involve the co-ordination of facets of the total programme including media liaison, 
design and layout of publications/displays and editing; 

(n) operate as a specialist employee in the relevant discipline where decisions made and taken 
rest with the employees with no reference to a senior employee; 

(o) undertake duties that require knowledge of procedures, guidelines and/or statutory 
requirements relevant to the organisation; 

(p) plan, co-ordinate, implement and administer the activities and policies including preparation 
of budget; 

(q) develop, plan and supervise the implementation of educational and/or developmental 
programmes for clients; 

(r) plan, co-ordinate and administer the operation of a multi functional service including 
financial management and reporting; 

(s) where the prime responsibility lies in a specialised field, employees at this level would 
undertake at least some of the following: 
(i) under general direction undertake a variety of tasks of a specialised and/or detailed 

nature; 
(ii) exercise professional judgement within prescribed areas; 
(iii) carry out planning, studies or research for particular projects including aspects of 

design, formulation of policy, implementation of procedures and presentation; 
(iv) provide reports on progress of programme activities including recommendations; 
(v) exercise a high level of interpersonal skills dealing with the public and other 

organisations; 
(vi) plan, develop and operate a community service organisation of a moderately 

complex nature. 
(3) Requirements of the job. 

Some or all of the following skills, knowledge, experience qualifications and/or training are needed to 
perform work at this level. 
(a) knowledge of organisational programmes, policies and activities; 
(b) sound discipline knowledge gained through experience; 
(c) knowledge of the role of the organisation, its structure and services; 
(d) the prerequisites for entry to this level would be: 

(i) relevant Degree with relevant experience; 
OR 
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(ii) Associate Diploma and substantial experience; 
OR 
(iii) qualifications in more than one discipline; 
OR 
(iv) less formal qualifications with specialised skills sufficient to perform at this level; 
OR 
(v) attained through previous appointments, service and/or study an equivalent level 

of experience and expertise to undertake the range of activities required. 
(4) Organisational relationships 

Employees at this level: 
(a) Work under general direction. 
(b) Supervise other employees and/or volunteers. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) controlling projects and/or programmes; 
(c) setting outcomes for lower classified staff; 
(d) establishing priorities and monitor workflow in areas of responsibility; 
(e) finding solutions to problems in documented techniques, precedents and guidelines or 

instructions. Assistance is available when required. 
14.3.6 Community services worker level 6 

(1) Characteristics of the level 
(a) A person employed as a Community services worker level 6 will operate under limited 

direction from senior employees or management and undertake a range of functions for 
which operational policies, practices and guidelines may need to be developed. 

(b) General features at this level allow employees the scope to influence the operational 
activities of the organisation and would require employees to be involved with establishing 
operational procedures which impact upon the organisation and/or the sections of the 
community served by it.  Employees will be involved in the formation of programmes and 
work practices and will be required to provide assistance and/or expert advice to other 
employees.  Employees may be required to negotiate matters on behalf of the organisation. 

(c) Positions at this level will require responsibility for decision making in the particular work 
area and the provision of expert advice.  Employees will be required to provide consultation 
and assistance relevant to the work place.  Employees will be required to set outcomes for 
the work areas for which they are responsible so as to achieve the objectives of the 
organisation.  They may be required to undertake the control and co-ordination of a 
programme, project and/or significant work area.  Employees require a good understanding 
of the long term goals of the organisation. 

(d) Employees may exercise managerial responsibility, work independently as specialists or 
may be a senior member of a single discipline project team or provide specialist support to a 
range of programmes or activities.  Positions at this level may be identified by the impact of 
activities undertaken or the achievement of stated outcomes or objectives for the workplace; 
the level of responsibility for decision making; the exercise of judgement; delegated 
authority; and the provision of expert advice. 

(e) Managing time is essential so outcomes can be achieved.  A high level of interpersonal skills 
is required to resolve organisational issues, negotiate contracts, develop and motivate staff.  
Employees will be required to understand and implement effective staff management and 
personnel practices. 

(2) Responsibilities 
To contribute to the operational objectives of the work place, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake significant projects and/or functions involving the use of analytical skills; 
(b) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with organisational goals; 
(c) exercise managerial control, involving the planning, direction, control and evaluation of 

operations which include providing analysis and interpretation for either a major single or 
multi specialist operation; 
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(d) provide advice on matters of complexity within the work area and/or specialised area; 
(e) undertake a range of duties within the work area, including develop work practices and 

procedures; problem definition, planning and the exercise of judgement; 
(f) provide advice on policy matters and contribute to their development; 
(g) negotiate on matters of significance within the organisation with other bodies and/or 

members of the public; 
(h) control and co-ordinate a work area or a larger organisation within budgetary constraints; 
(i) exercise autonomy in establishing the operation of the work area; 
(j) provide a consultancy service for a range of activities to a wide range of clients; 
(k) where the prime responsibility lies in a specialised field an employee at this level would 

undertake at least some of the following: 
(i) provide support to a range of activities or programmes; 
(ii) control and co-ordinate projects; 
(iii) contribute to the development of new procedures and methodology; 
(iv) provide expert advice/assistance relevant to the work area; 
(v) supervise/manage the operation of a work area and monitor work outcomes; 
(vi) supervise on occasions other specialised staff; 
(vii) supervise/manage the operation of a discrete element which is part of larger 

organisation; 
(viii) provide consultancy services for a range of activities. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) comprehensive knowledge of organisation policies and procedures; 
(b) specialist skills and/or supervision/management abilities exercised within a multi 

disciplinary or major single function operation; 
(c) specialist knowledge gained through experience, training or education; 
(d) appreciation of the long term goals of the organisation; 
(e) detailed knowledge of programme activities and work practices relevant to the work area; 
(f) knowledge of organisation structures and functions; 
(g) comprehensive knowledge of requirements relevant to the discipline; 
(h) the prerequisites for entry to this level would be: 

(i) Degree with substantial experience; 
OR 
(ii) Post Graduate qualification; 
OR 
(iii) Associate Diploma with substantial experience; 
OR 
(iv) Attained through previous appointments, service and/or study with a combination 

of experience, expertise and competence sufficient to perform the duties required 
at this level; 

(4) Organisational relationships 
Employees at this level: 
(a) work under limited direction from senior employees of the Committee of Management or 

Board; 
(b) supervise staff. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) exercising a degree of autonomy; 
(b) managing a work area or medium to large organisation or multi worksite organisation; 
(c) significant delegated authority; selection of methods and techniques based on sound 

judgement; 
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(d) managing significant projects and/or functions; 
(e) finding solutions to problems in documented techniques, precedents, or instructions; advice 

available on complex or unusual matters. 
14.3.7 Community services worker level 7 

(1) Characteristics of the level 
(a) A person employed as a Community services worker level 7 will operate under limited 

direction and exercise managerial responsibility for various functions within a section and/or 
organisation or operate as a specialist, a member of a specialised professional team or 
independently. 

(b) General features at this level require employees’ involvement in establishing operational 
procedures which impact on activities undertaken and outcomes achieved by the 
organisation and/or activities undertaken by sections of the community served by the 
organisation 

(c) Employees are involved in the formation/establishment of programmes, the procedures and 
work practices within the organisation and will be required to provide assistance to other 
employees and/or sections. 

(d) Positions at this level will demand responsibility for decision making and the provision of 
expert advice to other areas of the organisation.  Employees would be expected to undertake 
the control and co-ordination of the organisation and major work initiatives.  Employees 
require a good understanding of the long term goals of the organisation. 

(e) In addition positions at this level may be identified by the level of responsibility for decision 
making, the exercise of judgement and delegated authority and the provision of expert 
advice. 

(f) The management of staff is normally a feature at this level.  Employees are required to set 
outcomes in relation to the organisation and may be required to negotiate matters on behalf 
of the organisation. 

(2) Responsibilities 
To contribute to the operational objectives of the work area, a position at this level may include some 
of the following responsibilities or those of a similar value: 
(a) undertake managerial or specialised functions under a wide range of conditions to achieve 

results in line with organisational goals; 
(b) exercise managerial control, involving the planning, direction, control and evaluation of 

operations which include providing analysis and interpretation for either a major single 
discipline or multi discipline operation; 

(c) develop work practices and procedures for various projects; 
(d) establish work area outcomes; 
(e) prepare budget submissions for senior officers and/or the organisation; 
(f) develop and implement significant operational procedures; 
(g) review operations to determine their effectiveness; 
(h) develop appropriate methodology and apply proven techniques in providing specialised 

services; 
(i) where prime responsibility lies in a specialised field an employee at this level would 

undertake at least some of the following: 
(i) control and co-ordinate projects/programmes within an organisation in accordance 

with organisational goals; 
(ii) provide a consultancy service to a wide range of clients; 
(iii) the exercise of some complex professional problem solving; 
(iv) provide advice on policy method and contribute to its development. 

(3) Requirements of the job 
Some or all of the following skills knowledge experience qualifications and/or training are needed to 
perform work at this level: 
(a) comprehensive knowledge of policies and procedures; 
(b) application of a high level of discipline knowledge; 
(c) qualifications are generally beyond those required through tertiary education alone, typically 

acquired through completion of higher education qualifications to degree level and extensive 
relevant experience; 
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OR 
(d) lesser formal qualifications with acquisition of considerable skills and extensive relevant 

experience to an equivalent standard; 
OR 
(e) a combination of experience, expertise and competence sufficient to perform the duties 

required at this level. 
(4) Organisational relationships 

Employees at this level: 
(a) work under limited direction; 
(b) normally supervise other employees and establish and monitor work outcomes. 

(5) Extent of authority 
The extent of the authority for a Community Services employee at this level includes: 
(a) the management of a section of the organisation; 
(b) significant delegated authority; 
(c) the selection of methods and techniques based on sound judgement.  Decisions and actions 

taken at the level may have significant effect on programme/project/work being managed. 
14.3.8 Community services worker level 8 

(1) Characteristics of the Level 
(a) A person employed as a Community services worker level 8 will be subject to broad 

direction from management/the employer and exercise managerial responsibility for an 
organisation. In addition, employees may operate as a senior specialist providing multi 
function advice to other professional employees, various programmes, the organisation, the 
employer, Committee or Board of Management. 

(b) General features at this level require the employee’s involvement in the initiation and 
formulation of extensive projects or programmes which impact on the organisation’s goals 
and objectives.  Employees are involved in the identification of current and future options 
and the development of strategies to achieve desired outcomes. 

(c) Additional features include providing financial, specialised, technical, professional and/or 
administrative advice on policy matters within the organisation and/or about policy of 
external organisation such as government policy. 

(d) In addition, employees will be required to develop and implement techniques, work 
practices and procedures in all facets of the work area. 

(e) Employees at this level require a high level of proficiency in the application of theoretical 
approaches in the search of optimal solutions to new problems and opportunities which may 
be outside of the original field of specialisation. 

(f) Positions at this level will demand responsibility for decision making within the constraints 
of organisational policy and require the employees to provide advice and support to all 
facets of the organisation.  Employees will have significant impact upon policies and 
programmes and will be required to provide initiative, and have the ability to formulate, 
implement, monitor and evaluate projects and programmes. 

(g) Positions at this level may be identified by the significant independence of action within the 
constraints of organisational policy. 

(2) Responsibilities 
To contribute to the operational objectives of the organisation, a position at this level may include 
some of the following responsibilities or those of a similar value: 
(a) undertake work of significant scope and complexity.  A major portion of the work requires 

initiative; 
(b) undertake duties of innovative, novel and/or critical nature with little or no professional 

direction; 
(c) undertake functions across a range of administrative, specialist or operational areas which 

include specific programmes or activities, management of services delivery and the 
provision of high level advice; 

(e) provide authoritative specialist advice on policy matters and contribute to the development 
and review of policies, both internal and external; 

(e) manage extensive programmes or projects in accordance with organisational goals. This 
may require the development, implementation and evaluation of those goals. 

(f) administer complex policy and programme matters; 
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(g) may offer consultancy service; 
(h) evaluate and develop/revise methodology techniques within the organisation through the 

application of high level analytical skills in the attainment and satisfying of organisational 
objectives; 

(i) where the prime responsibility is in a specialised field, employees at this level would 
undertake at least some of the following: 
(i) contribute to the development of operational policy; 
(ii) assess and review the standards of work of other specialised personnel/external 

consultants; 
(iii) initiate and formulate organisational programmes; 
(iv) implement organisational objectives within corporate goals; 
(v) develop and recommend ongoing plans and programmes. 

(3) Requirements of the job 
Some or all of the following skills, knowledge, experience, qualifications and/or training are needed to 
perform work at this level: 
(a) high level of discipline knowledge; 
(b) detailed knowledge of policy, programmes, guidelines, procedures and practices of the 

organisation and external bodies; 
(c) detailed knowledge of statutory requirements; 
(d) the prerequisites for entry to this level would be: 

(i) qualifications are generally beyond those normally acquired through a degree 
course and experience in the field of specialist expertise; 

OR  
(ii) substantial post graduate experience; 
OR  
(iii) lesser formal qualifications and the acquisition of considerable skills and extensive 

and diverse experience relative to an equivalent standard; 
OR  
(iv) attained through previous appointments, service and/or study with a combination 

of experience, expertise and competence sufficient to perform the duties of the 
position. 

14.3.9 Community service worker level 9 
(1) Appointment at this level is at the discretion of the employer. 
(2) In exercising its discretion the employer will ensure the position meets the definition requirements of 

level 8 and give due regard to additional knowledge and experience required to undertake the duties of 
the position; the nature and complexity of the decision making and reasoning required; the magnitude 
of the communication and influence exercised; the size of the organisation, number of employees, 
population and other relevant factors; and the extent to which the employee is responsible and 
accountable for the functions undertaken. 

(3) Requirements of the job 
Some or all of the following skills, knowledge experience, qualifications and/or training are needed to 
perform work at this level. 
(a) Relevant and specific skill or knowledge related to specific tasks or positions; 
(b) Corporate planning and management, advanced financial planning and budget development, 

advanced negotiation and advocacy skills, human resource management, presentation/media 
liaison skills, project planning, economic development, performance management and 
development; 

(c) Qualifications are generally beyond those normally acquired through a degree course; 
(d) Experience and management skill acquired over extensive years in a senior management 

role. 
14.4 Salary/Remuneration packaging 

Where mutually agreed between the employer and a full time or part time individual employee, an employer may 
introduce remuneration packaging in respect of salaries in 14.1.  The terms and conditions of such a package will not, 
when viewed objectively, be less favourable than the entitlements otherwise available under this award. 
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14.5 School-Based Apprentices 
14.5.1 This clause shall apply to school-based apprentices.  A school-based apprentice is a person who is undertaking 

an apprenticeship in accordance with this clause while also undertaking a course of secondary education. 
14.5.2 The hourly rates for full time junior and adult apprentices as set out in this award shall apply to school-based 

apprentices for total hours worked including time deemed to be spent in off-the-job training. 
14.5.3 For the purposes of 14.5.2 above, where an apprentice is a full-time school student, the time spent in off-the-job 

training for which the apprentice is paid is deemed to be 25% of the actual hours each week worked on-the-job.  
The wages paid for training time may be averaged over a semester or year. 

14.5.4 The school-based apprentice shall be allowed, over the duration of the apprenticeship, the same amount of time 
to attend off-the-job training as an equivalent full-time apprentice. 

14.5.5 For the purposes of this clause, off-the-job training is structured training delivered by a Registered Training 
Organisation separate from normal work duties or general supervised practice undertaken on the job. 

14.5.6 The duration of the apprenticeship shall be as specified in the training agreement or contract for each apprentice.  
The period so specified to which the apprentice wage rates apply shall not exceed six years. 

14.5.7 School-based apprentices shall progress through the wage scale at the rate of 12 months progression for each 
two years of employment as an apprentice. 

14.5.8 These rates are based on a standard full-time apprenticeship of four years.  The rate of progression reflects the 
average rate of skill acquisition expected from the typical combination of work and training for a school-based 
apprentice undertaking the applicable apprenticeship. 

14.5.9 Where an apprentice converts from school-based to full-time, all time spent as a full-time apprentice shall count 
for the purposes of progression through the wage scale.  This progression shall apply in addition to the 
progression achieved as a school-based apprentice. 

14.5.10 School-based apprentices shall be entitled pro rata to all of the conditions of employees under this award. 
15. - SUPPORTED WAGE SYSTEM 

15.1 Workers eligible for a supported wage 
This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 
a supported wage under the terms of this award.  In the context of this clause, the following definitions will apply: 
15.1.1 Supported wage system means the Commonwealth Government system to promote employment for people who 

cannot work at full award wages because of a disability, as documented in Supported Wage System: Guidelines 
and Assessment Process. 

15.1.2 Accredited assessor means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual's productive capacity within the 
supported wage system. 

15.1.3 Disability support pension means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

15.1.4 Assessment instrument means the form provided for under the supported wage system that records the 
assessment of the productive capacity of the person to be employed under the supported wage system. 

15.2 Eligibility criteria 
15.2.1 Employees covered by this clause will be those who are unable to perform the range of duties to the competence 

level required within the class of work for which the employee is engaged under this award, because of the 
effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a 
disability support pension. 

15.2.2 This clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers' compensation legislation or any provision of this award relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

15.3 Supported wage rates 
15.3.1 Employees to whom this clause applies will be paid the applicable percentage of the minimum rate of pay 

prescribed by this award for the class of work which the person is performing according to the following 
schedule: 

Assessed capacity % of Prescribed 
Award rate 

(15.4)  
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 



650 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

 
Assessed capacity % of Prescribed 

Award rate 
70% 70% 
80% 80% 
90% 90% 

15.3.2 Provided that the minimum amount payable will be not less than $73 per week. 
15.3.3 *Where a person's assessed capacity is 10%, they will receive a high degree of assistance and support. 

15.4 Assessment of capacity 
15.4.1 For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 

productive capacity of the employee will be assessed in accordance with the supported wage system and 
documented in an assessment instrument by either: 
(1) the employer and a union party to the award, in consultation with the employee or, if desired by any of 

these; 
(2) the employer and an accredited Assessor from a panel agreed by the parties to the award and the 

employee. 
15.4.2 Lodgement of assessment instrument 

(1) All assessment instruments under the conditions of this clause, including the appropriate percentage of 
the award rate to be paid to the employee, will be lodged by the employer with the Registrar of the 
Western Australian Industrial Relations Commission. 

(2) All assessment instruments will be agreed and signed by the parties to the assessment, provided that 
where a union which is party to the award, is not a party to the assessment, it will be referred by the 
Registrar to the union by certified mail and will take effect unless an objection is notified to the 
Registrar within ten working days. 

15.4.3 Review of assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a 
reasonable request for such a review.  The process of review will be in accordance with the procedures for 
assessing capacity under the supported wage system. 

15.4.4 Other terms and conditions of employment 
Where an assessment has been made, the applicable percentage will apply to the wage rate only. Employees 
covered by the provisions of the clause will be entitled to the same terms and conditions of employment as all 
other workers by this award paid on a pro rata basis. 

15.4.5 Workplace adjustment 
An employer wishing to employ a person under the provisions of this clause will take reasonable steps to make 
changes in the workplace to enhance the employee's capacity to do the job.  Changes may involve re-design of 
job duties, working time arrangements and work organisation in consultation with other workers in the area. 

15.4.6 Trial period 
(1) In order for an adequate assessment of the employee's capacity of be made, an employer may employ 

a person under the provisions of this clause for a trial period not exceeding 12 weeks, except that in 
some cases additional work adjustment time (not exceeding four weeks) may be needed. 

(2) During the trial period the assessment of capacity will be undertaken and the proposed rate for a 
continuing employment relationship will be determined. 

(3) Provided that the minimum amount payable will be not less than $73 per week. 
(4) Work trials should include induction or training as appropriate to the job being trialled. 
(5) Where the employer and employee wish to establish a continuing employment relationship following 

the completion of the trial period, a further contract of employment will be entered into based on the 
outcome of assessment under 15.4.1 hereof. 

16. - HIGHER DUTIES 
16.1 An employee who is called upon by the employer to perform the duties of another employee in a higher classification 

under this award for five consecutive working days or more will be paid for the period for which duties are assumed at a 
rate not less than the minimum rate prescribed for the higher classification. 

16.2 In cases where the minimum rate of the higher classification is the same as the relieving employee's current salary, the 
relieving employee will be paid at the first salary level above his/her current salary. 

17. - PAYMENT OF SALARIES 
17.1 All salary payments will be paid at least fortnightly by cash or by cheque or electronic funds transfer by agreement 

between the employer and employee. 
17.2 Where salary payments are paid by way of electronic funds transfer, the employer will bear the costs of bank charges for 

the transfer debited to the employee's bank account. 
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17.3 Salary payments will be paid during working hours on a weekday mutually agreed by the employer and employees in 
each service, being not more than five days following the end of the pay period.  The pay day selected, once agreed, must 
not be changed without mutual agreement between the employer and the majority of employees. 

17.4 Upon termination of employment, payments due to an employee will be paid on the date of such termination or forwarded 
by post on the next working day. 

17.5 On pay days, the employer will provide for each employee a statement in writing of the gross salary and allowances to 
which he/she is entitled, the amount of deductions there from, superannuation payments and the net amount to be paid.  
Further, the statement will indicate the distinction between ordinary hours and overtime and the amount of penalties. 

18. - ALLOWANCES 
18.1 First aid 

An employee who holds a current first aid certificate issued by the St. John Ambulance Association or Australian Red 
Cross Society or equivalent qualification and who is required by the employer to perform first aid duty at the workplace, 
will be paid an allowance of $10.22 per week. 

18.2 Telephone allowance 
18.2.1 An employer will reimburse the employee for the cost of telephone calls necessarily incurred as a result of her 

or his employment. 
18.2.2 An employee directed by his or her employer to install a telephone at her or his home will be reimbursed the 

cost of installation at the commencement of employment. 
18.2.3 An employee required to have a telephone at her or his home for business purposes will be reimbursed 100% of 

the rental costs until the employer advises the employee in writing that she or he is no longer required to use the 
telephone for business purposes. 

18.3 On-call 
On-call means a written instruction to an employee rostered to remain at the employee's residence, or to otherwise be 
immediately contactable by telephone or paging system outside the employees' normal hours of duty in case of a call out 
requiring an immediate return to duty. 
18.3.1 Availability 

(1) Availability will mean a written instruction to an employee to remain contactable, but not necessarily 
in immediate proximity to a telephone or paging system, outside the employee's normal hours of duty 
and be available and in a fit state at all such times for recall to duty. 

(2) Availability will not include situations in which employees carry paging devices or make their 
telephone numbers available only in the event that they may be needed for casual contact or recall to 
work.  Recall to work under this circumstance would be in accordance with Clause 22. - Overtime. 

18.4 Except as otherwise agreed between the parties, an employee who is required by the employer to be on out of hours 
contact during periods off duty will be paid an allowance in accordance with the following formulae for each hour or part 
thereof the employee in on out of hours contact. 
On Call Rate of pay – Community Services Worker Level 3 Step 2 x 1/38 x 18.75/100 
Availability Rate of pay – Community Services Worker Level 3 Step 2 x 1/38 /18.75/100 x 50/100 
Provided that payment in accordance with this paragraph will not be made with respect to any period for which payment 
is made in accordance with the provisions of Clause 22. - Overtime when an employee is recalled to work. 

18.5 When an employee is required to be “on call” or “availability” and the means of contact is to be by telephone the 
employer will pay the employee an allowance or allowances equal to the following: 
18.5.1 where the telephone is not already installed the cost of such installation. 
18.5.2 where an employee pays or contributes towards the payment of the rental of such telephone, 1/52nd of the 

annual rental paid by the employee for each seven days or part thereof on which an employee is rostered to be 
“on-call” or “availability”. 

18.5.3 provided that where as a usual feature of the duties an employee is regularly rostered to be “on call” or 
“availability”, the full amount of the telephone rental. 

18.6 An employee will be reimbursed the cost of all telephone calls made on behalf of the employer as a result of out of hours 
contact. 

18.7 Except for employees on “availability”, minimum payment provisions do not apply to an officer rostered for out of hours 
contact duty. 

18.8 Employees where practicable, will be periodically exempted from any requirement to hold themselves on out of hours 
contact. 

18.9 Remote allowances 
18.9.1 In respect of each twelve months of continuous service, full-time and part-time employees stationed within 

Western Australia; and north of the 24th parallel of South Latitude; or in Carnarvon, will be reimbursed an 
allowance equal to the cost of a return, economy class air ticket to Perth.  The employer will not be required to 
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pay this allowance where the employer provides the employee with a return economy-class air ticket to Perth.  
This entitlement will not accrue from year to year if not used. 

18.9.2 Full time and part time employees stationed in any locality situated in Western Australia, north of the 24th 
parallel of South Latitude and in Carnarvon, shall be entitled, in respect of a period of 12 months continuous 
service, to reimbursement of the costs of one return economy class air ticket to Perth.  The employer shall not 
be required to pay this allowance where the employee wishes to travel to Perth by air and is provided with a 
return economy class air ticket.  This entitlement must be used during the 12 monthly period in which it accrues, 
as the allowance dos not accumulate from year to year. 

18.10 Location allowance 
18.10.1 Subject to the provisions of this clause, in addition to the salaries prescribed in this award, an employee will be 

paid the following allowances when employed in the towns described hereunder. 
Town Per Week 
Agnew $19.30 
Argyle $51.30 
Balladonia $19.70 
Barrow Island $33.40 
Boulder $8.10 
Broome $31.00 
Bullfinch $9.10 
Carnarvon $15.90 
Cockatoo Island $34.00 
Coolgardie $8.10 
Cue $19.80 
Dampier $26.90 
Denham $15.90 
Derby $32.20 
Esperance $5.70 
Eucla $21.60 
Exmouth $28.20 
Fitzroy Crossing $39.00 
Gascoyne Junction $19.80 
Goldsworthy $16.90 
Halls Creek $44.90 
Kalbarri $6.80 
Kalgoorlie $8.10 
Kambalda $8.10 
Karratha $32.20 
Koolan Island $34.00 
Koolyanobbing $9.10 
Kununurra $51.30 
Laverton $19.70 
Learmonth $28.20 
Leinster $19.30 
Leonora $19.70 
Madura $20.70 
Marble Bar $49.50 
Meeberrie (Murchison) $21.10 
Meekatharra $17.10 
Menzies $21.20 
Mount Magnet $21.30 
Mundrabilla $21.20 
Newman $18.50 
Norseman $16.90 
Nullagine $49.40 
Onslow $33.40 
Pannawonica $25.10 
Paraburdoo $25.00 
Port Hedland $26.80 
Ravensthorpe $10.20 
Roebourne $37.10 
Sandstone $19.30 
Shark Bay $15.90 
Shay Gap $16.90 
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Town—continued Per Week 
Southern Cross $9.10 
Telfer $45.60 
Teutonic Bore $19.30 
Tom Price $25.00 
Westonia $10.10 
Whim Creek $31.90 
Wickham $30.90 
Wiluna $19.60 
Wittenoom $43.70 
Wyndham $48.10 
Yalgoo $21.80 

18.10.2 Except as provided in 18.10.3, an employee who has: 
(1) a dependant will be paid double the allowance prescribed in 18.10.1. 
(2) a partial dependant will be paid the allowance prescribed in 18.10.1 plus the difference between that 

rate and the amount such partial dependant is receiving by way of a district or location allowance. 
18.10.3 Where an employee is provided with board and lodging by his/her employer, free of charge, or is provided with 

an allowance in lieu of board and lodging by virtue of the award or an order or agreement made pursuant to the 
Act, such employee will be paid 66.67% of the allowances prescribed in 18.10.1. 

18.10.4 Subject to 18.10.2, casual employees and part-time employees, receiving less than the adult rate and employees 
employed for less than a full week will receive that proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

18.10.5 Where an employee is on annual leave or receives payment in lieu of annual leave he/she will be paid for the 
period of such leave the location allowance to which he/she would ordinarily be entitled. 

18.10.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she 
will only be paid location allowance for the period of such leave he/she remains in the location in which he/she 
is employed. 

18.10.7 For the purposes of this clause: 
(1) Dependant will mean: 

(a) a spouse or de facto spouse; or 
(b) a child where there is no spouse or de facto spouse; 
who does not receive a district or location allowance. 

(2) Partial dependant will mean a dependant who receives a district or location allowance which is less 
than the location allowance prescribed in 18.10.1 of this clause. 

18.10.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the 
purpose of 18.10.1 will be such amount as may be agreed between the parties to this award or, failing such 
agreement, as may be determined by the Commission. 

18.10.9 Allowances in this clause will be varied by the amount determined by the Western Australian Industrial 
Relations Commission with effect from the date an application is filed in the Western Australian Industrial 
Relations Commission.  Provided that the effective date will not be prior to the effective date of the General 
Order of the Western Australian Industrial Relations Commission. 

18.11 Motor vehicle allowances 
18.11.1 Should an employee be required to use his/her own vehicle on his/her employer's business, the employee is to 

receive a vehicle allowance at the following rate (cents per kilometre): 
Area and details Engine displacement 

(in cubic centimetres) 
 Over 2600cc 1601cc – 2600cc 1600cc & under 
 c/km c/km c/km 
Metropolitan Area 89.5 64.5 53.2 
South West Land Division 91.0 65.4 54.0 
North of 23.5 latitude 98.6 70.6 58.3 
Rest of State 94.3 67.5 55.6 
Motor cycle Rate 
 c/km 
Distance travelled during a year on official business 31.0 

(1) Motor vehicles with rotary engines are to be included in the 1600cc - 2600cc category. 
(2) Metropolitan area means that area within a radius of 50 kilometres from the Perth Railway Station. 
(3) South west land division means the South West Land Division as defined by Section 28 of the Land 

Act. 
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(4) Other areas means that area of the State south of 23.5 degrees latitude, excluding the Metropolitan 
area and the South - West Land Division. 

18.11.2 An employee required to travel by other means in connection with his/her work will be reimbursed all 
reasonable travelling expenses so incurred with reasonable proof of such expenses to be provided by the 
employee to the employer. 

18.11.3 Where an employee is called on duty at night or at other than his/her normal hours, or on any non-working day 
he/she will be reimbursed his/her fares, or if using his/her own vehicle to travel between his/her home and place 
of work, receive a travelling allowance, as set out in subclause 18.11.1. 

18.11.4 Where an employee is required to work at times and/or in places where the use of public transport could 
reasonably be deemed to place the employee in a position of possible personal risk, the employer will provide 
suitable transport or will authorise the employee to use his/her own vehicle.  This subclause will include, where 
applicable, the employee's travelling between his/her home and place of work. 

18.11.5 Where an employee uses a motor vehicle under subclause 18.11.1 and, by reason of that use, the employee is 
required, under the law in force in the State or Territory in which the motor vehicle is registered, to pay a fee for 
the registration of the motor vehicle that exceeds the fee that he/she would otherwise have been required to pay 
under that law for the registration of the motor vehicle, the employee is entitled to be paid, by way of 
reimbursement, an amount equal to the amount of the excess. 

18.11.6 Where an employee uses a motor vehicle under 18.11.1 and, by reason of that use, the employee is required to 
pay an amount by way of full comprehensive insurance premium that exceeds the amount that the employee 
would otherwise have been required to pay by way of full comprehensive insurance premium, the employee is 
entitled to be paid by way of reimbursement an amount equal to the amount of the excess. 

18.12 Travelling expenses 
An employee required to stay away from home overnight will be reimbursed the cost of reasonable board, lodgings and 
meals.  Reasonable proof of costs so incurred is to be provided by the employee to his/her employer. 

18.13 Overtime meal allowances 
18.13.1 An employee required to work more than one hour after his or her ordinary finishing time will be provided with 

a suitable meal or be paid an allowance of $9.98 and where such overtime work exceeds four hours, clause 22.9 
will also apply.  The employee will not be provided with a suitable meal or receive meal allowance if the 
employee has received reasonable notice of the requirement to work overtime. 

18.13.2 When an employee is required to work more than four hours overtime on a Saturday, Sunday or rostered day 
off, he or she will be reimbursed an allowance, in addition to the provisions of clause 22.9, a meal allowance of 
$10.81. 

19. - SUPERANNUATION 
19.1 Definitions 

19.1.1 Act and Regulations means the Occupational Superannuation Standards Act 1987 and attached Regulations, 
and as amended from time to time. 

19.1.2 The superannuation fund will mean The Health Employees Superannuation Trust of Australia or the Australian 
Superannuation Savings Employment Trust or the Superannuation Trust of Australia or the Australian 
Retirement Fund or a Statewide Superannuation Trust or an alternative approved Fund which meets the 
requirements of the Commonwealth Government Operational standards for Occupational Superannuation. 

19.2 Contributions 
19.2.1 An employer will contribute to the Superannuation Fund payments in accordance with the Act and Regulations.  

Subject to this Act employers will pay contributions equivalent to 9% of each employee’s ordinary time 
earnings in respect of: 
(1) All full-time employees as defined in this award; 
(2) All part-time employees who earn more than $450 per month; 
(3) All casual employees who earn more than $450 per month. 

19.2.2 Provided that any employer who, under the Superannuation Guarantee Act has obligations to provide more than 
9% in occupational superannuation, will ensure that such obligations are met. 

19.2.3 Contributions will be made to the Superannuation Fund in the manner and at the times specified by the terms of 
the Fund or in accordance with any agreement between the employer and the Trustees of the Fund. 

19.3 Absence from work 
19.3.1 Paid leave 

Subject to the Trust Deed of the Fund of which the employee is a member, absences from work will be treated 
in the following manner: 
(1) Contributions will continue whilst a member of a fund is absent on paid leave such as annual leave, 

long service leave, public holidays, jury service, sick leave and bereavement leave. 
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19.3.2 Unpaid leave 
Contributions will not be required to be made in respect of any absence from work without pay. 

19.3.3 Work related injury and sickness 
In the event of an eligible employee's absence from work due to work related injury or sickness, contributions to 
the extent of 3% will continue for the period of the absence (subject to a maximum of 52 weeks total absence 
for each injury or sickness) provided that the member of the fund (employee) is receiving payments pursuant to 
workers' compensation legislation. 

19.4 Compliance 
Notwithstanding anything contained elsewhere herein: 
19.4.1 a fund or scheme shall not be a complying superannuation fund or scheme for the purposes of this clause unless: 

(1) the fund or scheme is a complying fund or scheme within the meant of the Superannuation Guarantee 
(Administration) Act 1992 of the Commonwealth; and 

(2) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

19.4.2 The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

19.4.3 The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as practicable. 

19.4.4 A nomination or notification of the type referred to in 19.4.2 and 19.4.3 shall, subject to the requirements of 
regulations made under the Industrial Relations Act 1979, be given in writing to the employer or the employee 
to whom such is directed. 

19.4.5 The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be made. 

19.4.6 The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme 
requested by an employee. 

19.4.7 Provided that until an employee nominates a complying superannuation fund or scheme if one or more 
complying superannuation funds or schemes to which contributions may be made be specified herein, the 
employer is required to make contributions to that fund or scheme, or one of those funds or schemes nominated 
by the employer. 

PART 6 – HOURS OF WORK, BREAKS AND OVERTIME 
20. - HOURS 

20.1 Ordinary time hours 
The ordinary working hours of employees other than casual and part-time employees will be no more than an average 38 
hours per week to be worked over 152 hours within a work cycle not exceeding 28 days, and not exceeding ten hours in 
any one day. 

20.2 Spread of hours 
20.2.1 The ordinary hours of work for an employee will be worked within a designated spread of twelve hours, such 

designated twelve hour spread being between 6.00 a.m. and 8.00 p.m. Monday to Friday The spread of hours 
will be fixed at the time of engagement and will be varied only by agreement. 

20.2.2 Notwithstanding the provisions of this clause and Clause 23. – Shift Work, counselling services which open to 
provide regular services to clients to 10.00 p.m. may, by mutual agreement with staff establish a permanent 
spread of hours to 10.00 p.m. which will be deemed to be ordinary hours for the purposes of this award. 

20.2.3 The ordinary span of hours for part-time or casual employees will be the same as that provided for full-time 
employees. 

20.3 Day off in each week 
20.3.1 All day shift employees will receive two consecutive days off each week. 
20.3.2 All night shift employees will receive two nights off each week provided that during any working period not 

exceeding three consecutive weeks, one night off may, with the approval of the employer, be allowed to stand 
over and be taken at a time mutually agreed upon in any one period of consecutive nights. 

20.4 Rostered days off 
20.4.1 Notwithstanding the provisions elsewhere in the award, the employer and a majority of employees at an 

enterprise may agree to establish a system of RDO provided that: 
(1) An employee may elect, with the consent of the employer, to take a rostered day off at any time. 
(2) An employee may elect, with the consent of the employer, to take rostered days off in part day 

amounts. 
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(3) An employee may elect, with the consent of the employer, to accrue some or all rostered days off for 
the purpose of creating a bank to be drawn upon by the employee at times mutually agreed by the 
employer, or subject to reasonable notice by the employee or the employer. 

21. - BREAKS 
21.1 An employee will not be required to work more than five hours without a break for a meal. 
21.2 Up to one hour, but not less than one half hour, will be allowed to each employee for lunch on each day unless otherwise 

agreed between the employer and the employee. 
21.3 Where an employee is required by the employer to work during a meal break and continuously thereafter, she or he will 

be paid at the rate of time and a half in addition to any penalty rate applying for the time worked, until released from duty 
for a meal break. 

21.4 Notwithstanding the provisions of 21.5, where an employee is required by the employer to have a meal with a client or 
clients as part of the normal work routine or client program, she or he will be paid for the duration of the meal period at 
the ordinary rate of pay. 

21.5 An employee may elect to take an unpaid meal break after the normal meal period.  In such a case, all ordinary hours after 
the meal period will be paid at the ordinary rate of pay. 

21.6 By agreement, a part-time employee may forgo their unpaid meal break, and work continuously provided that they must 
take an unpaid meal break on any day in which they work more than 6 hours continuously. 

22. - OVERTIME 
22.1 Approval of overtime 

22.1.1 Overtime will only be worked with the prior approval of the employer. 
22.1.2 Employees may work overtime without specific prior approval in emergency situations. 
22.1.3 An employee required to work overtime, other than in the case of emergency, will be given reasonable notice of 

the requirement to work overtime. 
22.2 Definition 

Subject to other provisions of this clause, all authorised time worked by employees in excess of ordinary hours of work as 
prescribed in Clause 20. - Hours and Clause 23. – Shift Work will be overtime. 

22.3 Payment for working overtime 
22.3.1 Overtime worked on Monday to Saturdays inclusive will be paid at the rate of time and a half for the first three 

hours and double time thereafter. 
22.3.2 Overtime worked on Sundays will be paid at the rate of double time. 
22.3.3 All overtime worked by shift workers will be paid at the rate of double time. 

22.4 Time off in lieu of overtime 
22.4.1 Subject to other provisions of this clause, by mutual agreement, time off may be granted in lieu of payment.  

Employees in an establishment may generally agree that time off in lieu of overtime will apply. 
(1) In such case any one employee may withdraw their agreement by advising the employer prior to 

undertaking the overtime required. 
22.4.2 Time off in lieu of overtime will be calculated on a time for time basis. 
22.4.3 An employee may accumulate time off in lieu to be taken at times agreed between the employer and the 

employee. 
22.4.4 By mutual agreement, where an employee has accumulated time in lieu in accordance with 22.4.1, the employee 

may take the time off in conjunction with annual leave.  Such time off in lieu will not attract annual leave 
loading. 

22.5 Minimum payment 
22.5.1 An employee who is required to present for overtime work on a Saturday, Sunday or Public holiday: 

(1) Will be paid for a minimum of two hours; and 
(2) Will not be required to work the full two hours if the work to be performed is completed in a shorter 

period. 
22.6 Calculation of payment 

22.6.1 The hourly rate to be used for such calculations will be that defined in Clause 14. – Classifications and Salary. 
22.6.2 In the case of casual employees, overtime payments will be in addition to the 20% casual loading, so that: 

(1) where time and a half is applicable, the rate of pay will be 170% of the hourly rate; 
(2) where double time is applicable, the rate of pay will be 230% of the hourly rate. 
(3) In computing overtime payments, each day’s work will stand alone 
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22.7 Recall to work 
22.7.1 An employee who is recalled to work overtime after leaving the place of employment, will be paid for a 

minimum of two hours work at the appropriate rate for such time recalled. 
22.7.2 An employee recalled will not be required to work the full two hours if the work to be performed is completed 

in a shorter period. 
22.7.3 22.7.1 will not apply when overtime is continuous with completion or commencement of ordinary working 

time. 
22.7.4 Subject to 22.7.5, where an employee is recalled for duty on her or his rostered day off, she or he will be paid in 

accordance with the provisions of 22.7.1 and will be entitled to substitute another day for the rostered day off. 
22.7.5 Where a full-time employee has been given prior notice that she or he will be required to work on his or her 

rostered day off due to extraordinary circumstances, the employee will be paid at ordinary time for that day and 
a substitute day off will be granted. 

22.7.6 Time spent in travelling to and from the place of duty where an employee rostered on-call or availability is 
actually recalled to duty, will be included with actual duty performed for the purpose of overtime entitlement. 

22.8 Ten hour break 
Where overtime is worked it will, wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive shifts. 

22.9 Meal Break and allowance 
An employee working overtime will be allowed a meal break of thirty minutes without deduction of pay after each four 
hours of overtime worked. 

22.10 Overtime exemption 
22.10.1 An employer and an employee classified at level 6 or above in Clause 14. – Classifications and Salary of this 

award may agree that the employee will be paid a loading of 7.5% in addition to the rates of pay prescribed in 
that clause.  This payment is in lieu of payment for reasonable overtime, time off in lieu of reasonable overtime 
and out of hours contact payments as prescribed in clauses 18.3 and 18.4. 

22.10.2 This payment will apply for all purposes of the award. 
22.10.3 Where an employee referred to in 22.10.1 does not receive the loading the provisions of Clause 22. - Overtime 

and Clause 23. – Shift Work will apply. 
22.11 Reasonable Overtime 

22.11.1 Subject to subclause 22.11.2 an employer may require an employee to work reasonable overtime at overtime 
rates. 

22.11.2 An employee may refuse to work overtime in circumstances where the working of such overtime would result 
in the employee working hours which are unreasonable having regard to: 
(1) any risk to employee health and safety; 
(2) the employee’s personal circumstances including any family responsibilities; 
(3) the needs of the workplace or enterprise; 
(4) the notice (if any) given by the employer of the overtime and by the employee of his or her intention 

to refuse it; and 
(5) any other relevant matter. 

23. - SHIFT WORK 
23.1 Definitions 

For the purposes of this clause: 
23.1.1 Shift worker will mean an employee who is required to work all or part of their ordinary hours of work outside 

the spread of hours prescribed in clause 20.2.1 on a rostered basis. 
23.1.2 Afternoon shift will mean a complete rostered shift of any number of hours commencing at or after 12.00 noon 

and finishing at or after 7.00 p.m. on the same day. 
23.1.3 Night shift will mean a completed rostered shift worked between the hours of 7:30 p.m. and 8.00 a.m. inclusive 

and finishing at or after 12.00 midnight. 
23.1.4 Rostered day off will mean the entitlement to a day off. 
23.1.5 Programmed day off will mean the normal days off duty provided for in accordance with the rostering 

provisions contained in this clause and relate to shift work. 
23.1.6 The work cycle of a full-time employee will mean either: 

(1) for an employee working not more than eight ordinary hours on each shift, 152 hours within a work 
cycle not exceeding twenty eight consecutive days.  In such a case, no full-time employee will be 
required to work more than 80 ordinary hours per fortnight; 
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(2) All time worked in excess of 8 hours on a rostered extended night shift will be credited towards a 
rostered day off. 

23.1.7 Day shift will mean a shift that commences earlier than 12.00 noon and finished at or before 7.00 p.m. 
23.2 Ordinary hours 

23.2.1 The maximum ordinary hours of work will be an average of 38 per week to be worked according to roster. 
23.2.2 A part-time or casual employee will not, unless temporarily replacing a full-time employee, work more than 76 

hours in any one fortnight. 
23.3 Shift penalty – Monday to Friday 

23.3.1 An employee working on: 
(1) an afternoon shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 

12.5% of actual hours worked in addition to the ordinary rate as defined in Clause 14. – 
Classifications and Salary; 

(2) a night shift from Monday to Friday inclusive will be paid an allowance calculated at the rate of 15% 
of actual hours worked in addition to the ordinary rates as defined in Clause 14. – Classifications and 
Salary. 

23.3.2 The additional payments prescribed in 23.3 will form part of the employee's ordinary pay for the purposes of 
this award. 

23.4 Saturday and Sunday work 
23.4.1 An employee will be paid for ordinary working hours between midnight Friday and midnight Saturday an 

additional payment calculated at 50% of the ordinary rate for the actual hours worked. 
24.4.2 An employee will be paid for ordinary working hours between midnight Saturday and midnight Sunday an 

additional payment calculated at the rate of 75% of the ordinary rate for the actual hours worked. 
23.4.3 The additional payments prescribed in 23.4 will form part of the employee's ordinary pay for the purposes of 

this award. 
23.5 Meal breaks 

23.5.1 By arrangement with the employees on each shift, an unpaid meal break of up to one hour but not less than one 
half hour will be allowed which will be free of all duty. 

23.5.2 When an employee is interrupted during a meal break by a call to duty, the extent of the interruption will be 
counted as time worked and the employee will be allowed to continue the meal break as soon as practicable.  If 
it is impracticable for the employee to complete the meal break during the remainder of the ordinary working 
hours, the employee will receive the appropriate overtime pay for the time worked. 

23.5.3 Notwithstanding the provisions of 23.5.1, where an employee is required by the employer to have a meal with a 
client or clients as part of the normal work routine or client program, she or he will be paid for the duration of 
the meal period at the ordinary rate of pay including shift penalty. 

23.5.4 An employee may elect to take an unpaid meal break after the normal meal period.  In such a case, all ordinary 
hours after the meal period will be paid at the ordinary rate of pay including shift penalty. 

23.5.5 There will be at least one tea break of not less than ten minutes per shift of four hours or longer and this break 
will be counted as time worked. 

23.6 Rosters 
23.6.1 The ordinary hours of work for each employee will be displayed on a roster in a place conveniently accessible 

to employees at least seven days before the commencement of the day on which the roster commences. 
23.6.2 A roster may be altered by agreement between the parties to enable the service of the organisation to be carried 

on in an emergency, or when another employee is absent from duty. 
23.6.3 Every employee will be entitled to two consecutive programmed days off duty each week unless varied by 

mutual agreement. 
23.6.4 An employee will have at least ten hours free from duty between the completion of one rostered shift and the 

commencement of the next rostered shift. 
23.7 Night shift 

An employee changing from night duty to day duty or from day duty to night duty will be free from duty during the 
twenty hours immediately preceding the commencement of the changed duty. 

23.8 Rostered days off - eight hour shift employees 
23.8.1 A full-time employee who is engaged to work shifts will be entitled to five rostered days off in each twenty 

week period which will be nominated by the employer in accordance with the rostering provisions of this 
clause. 

23.8.2 Notwithstanding any other provision of this award, by mutual agreement between the employer and the 
employee, a full-time employee may work an average of 38 ordinary hours per week in a manner other than 
with a rostered day off, by either: 
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(1) having one shift in each week of less than eight ordinary hours; or 
(2) having one shift in each two week period of less than eight hours duration. 

23.8.3 The day or days on which the shorter shifts will be worked will be as mutually agreed between the employer 
and the employee. 

23.8.4 Where either the employee or employer believes that the methods of working a 38 hour week contained in 
23.8.2 are of benefit but is unable to reach agreement with the other party, the matter will be dealt with in 
accordance with Clause 9. – Procedure to Avoid Industrial Disputation. 

23.8.5 Notwithstanding anything else in this award, a full time employee may seek to defer or be requested to defer 
any rostered day off which becomes due for a period of up to six months, provided that the deferment is by 
mutual agreement. 

23.8.6 No more than five rostered days off may be deferred at any given time. 
23.8.7 Deferred rostered days off may be taken as single days or as a block in any manner mutually agreed. 
23.8.8 Work on a rostered day off 

An employee required to work on a day otherwise nominated as a rostered day off and which is not substituted 
in accordance with this clause, will be paid for work in accordance with the overtime provisions of this award. 

23.9 12 Hour shifts 
23.9.1 In any arrangement of working hours where the working hours are to exceed eight on any shift, the arrangement 

of hours will be subject to agreement between the employer and the majority of employees concerned. 
23.9.2 Except in cases of emergency, at least one week's notice will be given to an employee going on night duty. 

PART 7 – LEAVE AND PUBLIC HOLIDAYS 
24. -ANNUAL LEAVE 

24.1 Annual leave entitlement - general 
An employee, other than a casual employee, will be entitled to four weeks annual leave on full pay after twelve months 
continuous service. 

24.2 Annual leave entitlement - shift workers 
24.2.1 An employee regularly rostered for duty over seven days of the week or who works permanent night shift work 

will be entitled to up to five weeks annual leave. 
24.2.2 An employee regularly rostered for duty over seven days of the week will have their additional annual leave 

calculated in accordance with the following scale: 
Number of Sundays Additional annual leave 

(on which work is required)  
7 to 13 1 Day 

14 to 20 2 Days 
21 to 27 3 Days 
28 to 30 4 Days 

31 or more 5 Days 
24.2.3 An employee who regularly works permanent night shift will have their additional weeks leave accrue on a pro 

rata basis for each completed month of service. 
24.3 Payment for annual leave 

Payment for annual leave will be made in the pay period prior to the employee commencing on leave unless the employer 
and the employee have agreed to an alternative arrangement. 

24.4 Annual leave loading 
24.4.1 In addition to annual leave payments, an employee proceeding on annual leave will receive a loading of 17.5% 

of annual leave pay.  Provided that, upon termination, the loading will not be paid on pro rata leave. 
24.4.2 Shift workers referred to in Clause 23. – Shift Work, whilst on annual leave, - will be entitled to an average of 

the shift penalties they would have received had they been working. Provided that where the average shift 
penalties are less than 17.5% the loading will be 17.5%. 

24.5 Time of taking annual leave 
24.5.1 Any employee who has completed at least one month's continuous service may, on written application to the 

employer, be granted annual leave on a pro-rata basis prior to the completion of any period of a full twelve 
months' service.  Where such pro-rata annual leave is granted by the employer: 
(1) the employee will be entitled to payment of annual leave loading in accordance with 24.4; and 
(2) the period of pro-rata annual leave will be deducted from the annual leave otherwise payable at the 

end of that period of twelve months' service. 
24.5.2 Approval of any application for pro-rata annual leave in accordance with this subclause will be subject to the 

employer's convenience and will not unreasonably affect the operation of the service concerned, but will not be 
unreasonably withheld. 
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24.5.3 Annual leave will be given at a time determined by mutual agreement between the employer and the employee 
within a period not exceeding six months from the date when the right to annual leave accrued, provided that 
such annual leave may be deferred by mutual agreement in writing between employer and employee. 

24.6 Annual leave exclusive of public holidays 

Annual leave will be exclusive of any of the holidays prescribed in Clause 29. – Public Holidays and if any holidays fall 
within an employee's period of annual leave and is observed on a day which, in the case of that employee, would have 
been an ordinary working day, there will be added to the period of annual leave time equivalent to the ordinary time 
which the employee would have worked if such day had not been a holiday. 

24.7 Proportionate annual leave on termination 

Should an employee not complete any period of twelve months' service he/she will, on the termination of his/her 
employment, provided that he/she has been employed continuously for one month or more, be entitled to pay in lieu of 
annual leave on a pro-rata basis for each completed month of service. 

24.8 Remote employees 

Full-time and part-time employees stationed in any locality situated in Western Australia, north of the 24th parallel of 
South Latitude and in Carnarvon, will be entitled to, in the case of full time employees, 38 hours annual leave in addition 
to that prescribed in 24.1 or 24.2 hereof, or in the case of part-time employees, one week's annual leave in addition to that 
prescribed in 24.1 or 24.2 hereof, calculated on the basis of average weekly number of hours worked over the previous 
twelve months. 

25. - PERSONAL LEAVE 

25.1 The provisions of this clause apply to full time and regular part time employees (on a pro rata basis) but do not apply to 
casual employees.  The entitlements of casual employees are set out in clause 10.5. 

25.2 Definitions 

25.2.1 The term immediate family includes: 

(1) spouse or partner (including a former spouse, a de facto spouse and a former de facto spouse) of the 
employee. A de facto spouse means a person of the opposite sex to the employee who lives with the 
employee as his or her husband or wife on a bona fide domestic basis; and 

(2) child or an adult child (including an adopted child, a step child or an ex-nuptial child), parent, 
grandparent, grandchild or sibling of the employee or spouse of the employee. 

25.3 Amount of Paid Personal Leave. 

25.3.1 Paid personal leave is available to an employee when he or she is absent: 

(1) due to personal illness or injury; or 

(2) for the purposes of caring for an immediate family or household member who is sick and requires the 
employee's care and support (carer's leave) or who requires care to an unexpected emergency; 

25.3.2 The amount of personal leave to which an employee is entitled depends on the length of time worked for the 
employer as indicated below: 

Length of time worked for the employer Personal leave (hours) 

In the first year of employment Up to 76 hours per annum 

From the second and subsequent years of employment 76 hours per annum 

25.4 Accumulation of personal leave 

25.4.1 First year of employment 

(1) In the first year, unused personal leave accrues by the lesser of: 

(a) Seventy six hours less the total amount of personal leave taken during the year; or 

(b) the balance of the year’s unused personal leave. 

25.4.2 Second and subsequent years of employment 

(1) In the second and subsequent years of employment, unused personal leave accrues by the lesser of: 

(a) Seventy six hours less the total amount of personal leave taken during the year; or 

(b) the balance of the year’s unused personal leave. 

25.4.3 Part-time employees will be entitled to personal leave on a pro-rata basis. 

25.5 Personal leave for personal injury or sickness 

An employee is entitled to use the full amount of their personal leave entitlement including accrued leave for the purposes 
of personal illness or injury, subject to the conditions set out in this clause. 

25.6 Personal leave to care for an immediate family or household member 
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25.6.1 Subject to 25.6.2 and 25.6.3, a full-time employee is entitled to use personal leave to care for immediate family 
or household members who are sick and require care and support or who require care due to an unexpected 
emergency. 

25.6.2 The entitlement in 25.6.1 is subject to the employee being responsible for the care and support of the person 
concerned.  In normal circumstances an employee is not entitled to take leave for this purpose where another 
person has taken leave to care for the same person. 

25.6.3 Except as provided for in 25.6.4, not more than 76 hours of personal leave can be used in a year by an employee 
for the purposes set out in 25.6.1.  These limits apply to the employee’s total accrued personal leave which 
includes any untaken personal leave from the current year’s entitlement and any untaken personal leave which 
has accumulated from previous years. 

25.6.4 By agreement between an employer and an individual employee, the employee may access an additional 
amount of their accrued personal leave for the purposes set out in 25.6.1, beyond the relevant limit set out in 
25.6.3.  In such circumstances, the employer and the employee shall agree upon the additional amount that may 
be accessed. 

25.7 Aboriginal and Torres Strait Islander ceremonial leave 

An employee who is legitimately required by the employee’s Aboriginal or Torres Strait Island tradition to be absent from 
work for ceremonial purposes will be entitled to up to ten working days unpaid leave in any one year.  The employee will 
be able to establish to the employer that he or she has an obligation under Aboriginal or Torres Strait Islander custom 
and/or traditional law to participate in ceremonial activities will be granted such leave without pay for a maximum period 
of ten days per year, or for such extension granted by the employer.  Such leave will not affect the employee’s entitlement 
to bereavement leave prescribed by Clause 26 of this award. 

Approval of all Aboriginal or Torres Strait Island Ceremonial leave will be subject to the employer’s convenience and 
will not unreasonably affect the operation of the project concerned but will not be unreasonably withheld. 

25.8 Employee must give notice 

25.8.1 Before taking personal leave, an employee must give at least two hours’ notice before his or her next rostered 
starting time, unless he or she has a good reason for not doing so. 

25.8.2 When taking personal leave for personal illness or injury, the notice must include: 

(1) the nature of the injury or illness (if known); and 

(2) the length of time the employee expects to be away from work. 

25.8.3 If it is not practicable for the employee to give prior notice of absence, the employee must notify the employer 
by telephone at the first opportunity. 

25.8.4 When taking leave to care for members of their immediate family or household who are sick and require care 
and support, or who require care due to an unexpected emergency, the notice must include: 

(1) the name of the person requiring care and support and their relationship to the employee; and 

(2) the reasons for taking such leave; and 

(3) the estimated length of absence. 

25.9 The effect of workers’ compensation 

If an employee is receiving workers’ compensation payments, he or she is not entitled to personal leave. 

25.10 Personal leave during annual leave 

25.10.1 Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is absent on annual leave and an employee may apply 
for and the employer shall grant paid personal leave in place of paid annual leave. 

25.10.2 Application for replacement shall be made within seven days of resuming work.  Provided that the provisions of 
this paragraph do not relieve the employee of the obligation to advise the employer in accordance with 25.8 of 
this clause if he/she is unable to attend for work on the working day next following his/her annual leave. 

25. 10.3 Replacement of paid annual leave by paid personal leave shall not exceed the period of paid personal leave to 
which the employee was entitled at the time he/she proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

25. 10.4 Where paid personal leave has been granted by the employer in accordance with 25.10.1, 25.10.2 and 25.10.3 of 
this subclause, that portion of annual leave equivalent to the paid personal leave is hereby replaced by the paid 
personal leave and the replaced annual leave may be taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accordance with the provisions applying to annual leave. 

25.10.5 Payment for replaced annual leave shall be at the rate of salary applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 24. - Annual Leave, shall be deemed to have 
been paid with respect to the replaced annual leave. 
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25.11 Unpaid personal leave 

Where an employee has exhausted all paid personal leave entitlements, they are entitled to take unpaid personal leave to 
care for members of their immediate family or household who are sick and require care and support or who require care 
due to an unexpected emergency.  The employer and the employee shall agree on the period.  In the absence of 
agreement, the employee is entitled to take up to two days (up to a maximum of 16 hours) of unpaid leave per occasion, 
provided the requirements of 25.8 are met. 

25.12 Casual employment 

Casual employees are entitled to not be available to attend work or to leave work in certain circumstances as set out in 
sub-clause 10.5 

26. - BEREAVEMENT LEAVE 

26.1 Paid leave entitlement 

26.1.1 Death in Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), or the death in Australia of either a member of the 
employee's immediate family or household. 

26.1.2 Death outside Australia 

A full-time employee is entitled to use up to three days bereavement leave on each occasion, and on production 
of satisfactory evidence (if required by the employer), of the death outside Australia of either a member of the 
employee's immediate family or household, where the employee travels outside Australia to attend the funeral. 

26.2 Part-time employees 

A part-time employee is entitled to take three days bereavement leave on the same basis as prescribed for full-time 
employees in 26.1.1 and 26.1.2 except that leave is only available where the part-time employee would normally work on 
either or both of the two working days following the death. 

26.3 Unpaid leave 

Where an employee has exhausted all personal leave entitlements, including accumulated leave entitlements, they are 
entitled to take unpaid bereavement leave.  The employer and the employee should agree on the length of the unpaid 
leave. In the absence of agreement, a full-time employee is entitled to take up to three days unpaid leave, provided the 
requirements of 26.1.1 and 26.1.2 are met, and a part-time employee is entitled to take up to two days unpaid leave, to a 
maximum of 15.2 hours, provided the requirements of 26.2 are met. 

26.4 Indigenous Australians 

Employees who are Indigenous Australians will be entitled to extended bereavement leave in accordance with the 
requirements of their culture and community.  Provided that the extended leave will total no more than five days leave. 

27. - PARENTAL LEAVE 

27.1 Definitions 

27.1.1 For the purpose of this clause child means a child of the employee under school age except for adoption of a 
child where child means a person under school age who is placed with the employee for the purpose of 
adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who had 
previously lived continuously with the employee for a period of six months or more. 

27.1.2 Subject to 27.1.3, in this clause, spouse includes a de facto or former spouse. 

27.1.3 In relation to 27.8, spouse includes a de facto spouse but does not include a former spouse. 

27.1.4 An eligible casual employee means a casual employee: 

(1) employed by an employer on a regular and systematic basis for several periods of employment or on a 
regular and systematic basis for an ongoing period of employment during a period of at least 12 
months; and 

(2) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment. 

27.1.5 For the purposes of this clause, ‘continuous service’ is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence). 

27.2 Basic entitlement 

27.2.1 After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 
leave on a shared basis in relation to the birth or adoption of their child.  For females, maternity leave may be 
taken and for males, paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

27.2.2 Subject to 27.6, parental leave is to be available to only one parent at a time, except that both parents may 
simultaneously access the leave in the following circumstances: 
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(1) for maternity and paternity leave, an unbroken period of one week at the time of the birth of the child; 

(2) for adoption leave, an unbroken period of up to three weeks at the time of the placement of the child. 

27.2.3 The provisions of this clause apply to full time, part time and eligible casual employees, but do not apply to 
other casual employees. 

27.2.4 An employer must not fail to re-engage a casual employee because: 

(1) the employee or employee’s spouse is pregnant; or 

(2) the employee is or has been immediately absent on parental leave. 

27.2.5 The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause. 

27.3 Variation of Parental leave 

Where an employee takes leave under clause 27.2.1 or 27.4.1(2), unless otherwise agreed between the employer and 
employee, an employee may apply to their employer to change the period of parental leave on one occasion.  Any such 
change is to be notified as soon as possible but no less than four weeks prior to the commencement of the changed 
arrangements.  Nothing in this clause detracts from the basic entitlement in clause 27.2.1 or 27.4.1(2). 

27.4 Right to Request 

27.4.1 An employee entitled to parental leave pursuant to the provisions of 27.2 may request the employer to allow the 
employee: 

(1) to extend the period of simultaneous unpaid parental leave provided for in 27.2.2(1) and 27.2.2(2) up 
to a maximum of eight weeks; 

(2) to extend the period of unpaid parental leave provided for in 27.2.1 by a further continuous period of 
leave not exceeding 12 months; 

(3) to return from a period of parental leave on a part-time basis until the child reaches school age; 

to assist the employee in reconciling work and parental responsibilities. 

27.4.2 The employer shall consider the request having regard to the employee’s circumstances and, provided the 
request is genuinely based on the employee’s parental responsibilities, may only refuse the request on 
reasonable grounds related to the effect on the workplace or the employer’s business.  Such grounds might 
include cost, lack of adequate replacement staff, loss of efficiency and the impact on customer service. 

27.4.3 Employees request and the employer’s decision to be in writing 

The employee’s request and the employer’s decision made under 27.4.1(2) and 27.4.1(3) must be recorded in 
writing. 

27.4.4 Request to return to work part-time 

Where an employee wishes to make a request under 27.4.1(3), such a request must be made as soon as possible 
but no less than seven weeks prior to the date upon which the employee is due to return to work from parental 
leave. 

27.5 Maternity leave 

27.5.1 An employee must provide notice to the employer in advance of the expected date of commencement of 
parental leave.  The notice requirements are: 

(1) of the expected date of birth (included in a certificate from a registered medical practitioner stating 
that the employee is pregnant) - at least ten weeks; 

(2) of the date on which the employee proposes to commence maternity leave and the period of leave to 
be taken - at least four weeks. 

27.5.2 When the employee gives notice under 27.5.1(1) the employee must also provide a statutory declaration stating 
particulars of any period of paternity leave sought or taken by her spouse and that for the period of maternity 
leave she will not engage in any conduct inconsistent with her contract of employment. 

27.5.3 An employee will not be in breach of this clause if the failure to give the required notice period is because of the 
birth occurring earlier than the presumed date. 

27.5.4 Subject to 27.2.1 and unless agreed otherwise between the employer and employee, an employee may 
commence parental leave at any time within six weeks immediately prior to the expected date of the birth. 

27.5.5 Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 

27.5.6 Recommencement date 
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Where leave is granted under 27.5.4, during the period of leave an employee may return to work at any time, as 
agreed between the employer and the employee provided that time does not exceed four weeks from the 
recommencement date desired by the employee. 

27.6 Special maternity leave 

27.6.1 Where the pregnancy of an employee terminates after 28 weeks and the employee has not commenced maternity 
leave, the employee may take unpaid special maternity leave of such period as a registered medical practitioner 
certifies as necessary. 

27.6.2 Where an employee is suffering from an illness not related to the direct consequences of the birth an employee 
may be entitled to paid sick leave in lieu of, or in addition to, special maternity leave. 

27.6.3 Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take any paid 
sick leave to which she is then entitled and such further unpaid special maternity leave as a registered medical 
practitioner certifies as necessary before her return to work.  The aggregate of paid sick leave, special maternity 
leave and parental leave, including parental leave taken by a spouse, may not exceed 52 weeks. 

27.7 Paternity leave 

27.7.1 An employee will provide the employer at least ten weeks prior to each proposed period of paternity leave, 
with: 

(1) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant 
and the expected date of birth, or states the date on which the birth took place; and 

(2) written notification of the dates on which he proposes to start and finish the period of paternity leave; 
and 

(3) except in relation to leave taken simultaneously with the child’s mother under 27.2.2(1), 27.2.2(2) and 
27.4.1(1), a statutory declaration stating: 

(a)  he will take that period of paternity leave to become the primary care-giver of a child; 

(b)  particulars of any period of maternity leave sought or taken by his spouse; and 

(c)  that for the period of paternity leave he will not engage in any conduct inconsistent with his 
contract of employment. 

27.7.2 The employee will not be in breach of 27.7.1 if the failure to give the required period of notice is because of the 
birth occurring earlier than expected, the death of the mother of the child, or other compelling circumstances. 

27.8 Adoption leave 

27.8.1 The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 
leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

27.8.2 Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 

(1) the employee is seeking adoption leave to become the primary care-giver of the child; 

(2) particulars of any period of adoption leave sought or taken by the employee's spouse; and 

(3) that for the period of adoption leave the employee will not engage in any conduct inconsistent with 
their contract of employment. 

27.8.3 An employer may require an employee to provide confirmation from the appropriate government authority of 
the placement. 

27.8.4 Where the placement of a child for adoption with an employee does not proceed or continue, the employee will 
notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee's return to work. 

27.8.5 An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a spouse, or other compelling circumstances. 

27.8.6 An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure.  The employee and the employer 
should agree on the length of the unpaid leave.  Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave.  Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 
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27.9 Parental leave and other entitlements 

An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks or a longer period as 
agreed under 27.4. 

27.10 Transfer to a safe job 

27.10.1 Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 

27.10.2 If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the 
employee, to commence parental leave. 

27.11 Returning to work after a period of parental leave 

27.11.1 An employee will notify of his/her intention to return to work after a period of parental leave at least four weeks 
prior to the expiration of the leave. 

27.11.2 An employee will be entitled to the position which he or she held immediately before proceeding on parental 
leave.  In the case of an employee transferred to a safe job pursuant to 27.10 the employee will be entitled to 
return to the position held immediately before such transfer. 

27.11.3 Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay 
to that of his/her former position. 

27.12 Replacement employees 

27.12.1 A replacement employee is an employee specifically engaged, part-time or full-time, or temporarily promoted 
or transferred, as a result of an employee proceeding on parental leave. 

27.12.2 Before an employer engages a replacement employee the employer will inform that person of the temporary 
nature of the employment and of the rights of the employee who is being replaced. 

27.13 Communication During Parental Leave 

27.13.1 Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the employer shall take reasonable steps to: 

(1) make information available in relation to any significant effect the change will have on the status or 
responsibility level of the position the employee held before commencing parental leave; and 

(2) provide an opportunity for the employee to discuss any significant effect the change will have on the 
status or responsibility level of the position the employee held before commencing parental leave. 

27.13.2 The employee shall take reasonable steps to inform the employer about any significant matter that will affect the 
employee’s decision regarding the duration of parental leave to be taken, whether the employee intends to return 
to work and whether the employee intends to request to return to work on a part-time basis. 

27.13.3 The employee shall also notify the employer of changes of address or other contact details which might affect 
the employer’s capacity to comply with 27.13.1. 

28. - LONG SERVICE LEAVE 

28.1 Long service leave entitlement 

All employees shall be entitled to paid long service leave in accordance with the legislation applying in Western 
Australia. 

29. - JURY SERVICE 

29.1 Reimbursement for jury service 

An employee required to attend for jury service during his/her ordinary working hours will be reimbursed by the 
employer an amount equal to the difference between the amount paid in respect of his/her attendance for such jury service 
and the amount of wages he/she would have received in respect of the ordinary time he/she would have worked had 
he/she not been on jury service. 

29.2 Notification of jury service 

An employee will notify his/her employer as soon as possible of the date upon which he/she is required to attend for jury 
service. 
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29.3 Proof of attendance at jury service 

Further, the employee will give his/her employer documentary proof of his/her attendance, the duration of such 
attendance and the amount received in respect of such jury service. 

30. - PUBLIC HOLIDAYS 

30.1 Public holidays entitlement 

30.1.1 An employee, other than a casual employee, is entitled to the following public holidays without loss of pay: 

New Year’s Day; 

Australia Day; 

Good Friday; 

Easter Saturday; 

Easter Monday; 

Anzac Day; 

Queen’s Birthday; 

Labour Day; 

Foundation Day; 

Christmas Day; and 

Boxing Day. 

30.2 Holidays falling on a weekend 

30.2.1 When Christmas Day is a Saturday or Sunday, a holiday in lieu will be observed on 27 December. 

30.2.2 When Boxing Day is a Saturday or Sunday, a holiday in lieu will be observed on 28 December. 

30.2.3 When New Year's Day or Australia Day is a Saturday or Sunday, a holiday in lieu will be observed on the 
following Monday. 

30.3 Additional public holidays 

Where in the State of Western Australia, public holidays are declared or prescribed on days other than those set out in 
30.1.1 above, those days will constitute additional holidays for the purpose of this award. 

30.4 Public holidays - penalty rates 

30.4.1 When an employee is required to be on duty on any of the public holidays the employee will be entitled to 
payment as follows: 

(1) when an employee is required to be on duty on any of the holidays such employee will be allowed 
payment for all time worked at the rate of double time and one half; or 

(2) by agreement, between the employer and the employee concerned, the employee may be granted time 
off in ordinary hours equivalent to the time worked, without loss of pay, at a mutually agreed time. 

30.5 Rostered day off falling on a public holiday 

When a public holiday other than Easter Saturday falls on an employee’s rostered day off, such employee will be entitled 
to a day in lieu thereof to be taken at such time as may be mutually agreed upon by the employee and the employer. 

30.6 Ability to substitute another day 

30.6.1 An employer, with the agreement of the majority of employees, or their nominated representative(s), if any, 
which is a party to this award, may substitute another day for any prescribed in this clause. 

30.6.2 An employer and his or her employees may agree to substitute another day for any prescribed holiday in this 
clause.  For this purpose, the consent of the majority of affected employees will constitute agreement. 

30.6.3 The National Aboriginal and Islander Day of Celebration may be taken as a holiday in lieu of any of the 
specified holidays contained therein.  The holiday on which work is to be performed in lieu of National 
Aboriginal Day of Celebration is to be agreed between the employer and the employee concerned.  Any dispute 
about the operation of this provision is to be resolved in accordance with the disputes resolution procedures 
provided in this award. 
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30.7 Payment for holidays 

An employee will be paid for any holiday if the employee is eligible for pay for any reason on both the normal working 
days immediately before and after the holiday, except where an employee is engaged after or is terminated before the 
public holiday. 

31. -LIBERTY TO APPLY 

Liberty to apply is reserved for any employer who, as a consequence of being bound by this Interim award, needs to reduce and/or 
postpone terms that add to its labour cost on the grounds of very extreme or serious economic adversity.  The merit of the 
application shall be determined in the light of the particular circumstances of each case and any material relating thereto shall be 
rigorously tested.  The impact on employment at the enterprise level of the increase in labour costs is a significant factor to be taken 
into account in assessing the merit of the application. 

32. – NAMED PARTIES TO AWARD 
The parties to this award are: 
Western Australian Municipal, Administrative, Clerical and Services Union of Employees 
Marra Worra Worra Aboriginal Corporation 
PO box 35, Fitzroy Crossing, WA 6765 
Shelter WA 
1st floor, Claisebrook Lotteries House,  
33 Moore Street, East Perth, WA 6004 
Tenants Advice Service Inc 
PO Box 6057, East Perth, WA, 6892 
Youth Legal Service 
138 Murray Street, Perth, WA, 6000 

33. -NAMED RESPONDENTS TO THIS AWARD 
Marra Worra Worra Aboriginal Corporation 
PO box 35, Fitzroy Crossing, WA 6765 
Shelter WA 
1st floor, Claisebrook Lotteries House,  
33 Moore Street, East Perth, WA 6004 
Tenants Advice Service Inc 
PO Box 6057, East Perth, WA, 6892 
Youth Legal Service 
138 Murray Street, Perth, WA, 6000 

 
 

2011 WAIRC 00233 
SOCIAL AND COMMUNITY SERVICES (WESTERN AUSTRALIA) INTERIM AWARD 2011 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES WESTERN AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES 

UNION OF EMPLOYEES 
APPLICANT 

-v- 
ANGLICARE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 25 MARCH 2011 
FILE NO/S A 3 OF 2010 
CITATION NO. 2011 WAIRC 00233 
 

Result Correction order issued 
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Order 
WHEREAS on 24 March 2011 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the Order contained an error where it referred to the award having effect on and from 27 March 2010; and 
WHEREAS it should have read 27 March 2011; 
NOW THEREFORE, the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders - 

THAT the date of 27 March 2010 in the Order that issued on 24 March 2011 be deleted and replaced with 27 March 
2011. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS AND ORDERS—Application for variation of—
No variation resulting— 

2011 WAIRC 00265 
PUBLIC TRANSPORT AUTHORITY RAIL CAR DRIVERS (TRANSPERTH TRAIN OPERATIONS) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 114 OF 2010 
CITATION NO. 2011 WAIRC 00265 
 

Result Application Discontinued by Leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent – 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00266 
PUBLIC TRANSPORT AUTHORITY (TRANSWA) AWARD 2006 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WESTERN 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 115 OF 2010 
CITATION NO. 2011 WAIRC 00266 
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Result Application discontinued by leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent  
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders –  
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00264 
RAILWAY EMPLOYEES' AWARD NO. 18 OF 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S APPL 113 OF 2010 
CITATION NO. 2011 WAIRC 00264 
 

Result Application Discontinued by Leave 
Representation 
Applicant Mr G Ferguson, Mr R Raven 
Respondent – 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

AWARDS/AGREEMENTS AND ORDERS—Interpretation of— 

2011 WAIRC 00253 
INTERPRETATION OF CLAUSE 2.5 - HIGHER DUTIES OF THE PUBLIC TRANSPORT AUTHORITY RAILWAY 

EMPLOYEES INDUSTRIAL AGREEMENT 2009 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S APPL 128 OF 2010 
CITATION NO. 2011 WAIRC 00253 
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Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Allen-Rana, Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 

2011 WAIRC 00281 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 6 of 2011 
APPLICATION FOR A NEW AGREEMENT ENTITLED  

“KINGSWAY CHRISTIAN EDUCATION ASSOCIATION INC TEACHERS ENTERPRISE BARGAINING 
AGREEMENT 2010” 

NOTICE is given that an application was made to the Commission, on 18 March 2011, by The Independent Education Union of 
Western Australia, Union of Employees and Kingsway Christian Education Association Inc, for the registration of the above 
named Agreement. 
As far as relevant, those parts of the proposed Agreement that relate to area of operation or scope are published hereunder: - 

3. – PARTIES TO THE AGREEMENT 
This agreement is made between the Board of the Kingsway Christian Education Association Inc, and 
The Independent Education Union of Western Australia, Union of Employees, a registered 
organisation of employees, (“the parties”). 

5. – SCOPE OF AGREEMENT 
(1)  This Agreement shall apply to all teachers employed by the Association within the scope of the 

Independent School Teachers’ Award, who are members or are eligible to be members of the Union 
party to this agreement. 

A copy of the proposed Agreement may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J SPURLING, 

[L.S.] Registrar. 
23 March 2011 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 

2011 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPLICANT 

-v- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
HEARD THURSDAY, 31 MARCH 2011, THURSDAY, 16 DECEMBER 2010 
DELIVERED THURSDAY, 31 MARCH 2011 
FILE NO. B 181 OF 2010 
CITATION NO. 2011 WAIRC 00269 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 671 
 

 

CatchWords Industrial Law (WA) - Contractual benefits claim - Entitlements under variation to contract of 
employment - Application upheld in part - Order issued. 

Result Application upheld in part  
Representation  
Applicant In person 
Respondent Ms S Cook 
 

Reasons for Decision 
Ex Tempore 

1 I have before me application B 181 of 2010 pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). That 
application is by Adrian Neil Eyre against Kellogg Brown and Root Pty Ltd.  The application alleges that the applicant was 
denied certain contractual entitlements arising from his employment with the respondent.  

2 Those contractual entitlements claimed include firstly, a claim that the applicant be entitled to payment in lieu of a public 
holiday falling in Brisbane whilst he was employed on assignment in Perth at the Gorgon project on behalf of the respondent.  
Secondly, the applicant claims an entitlement to what is described as “travel time”, that being essentially a payment of time in 
lieu for time engaged in travelling to his home base in Queensland whilst associated with the project in Perth.  Thirdly, what is 
described as “home visits” but which in reality is a claim for a return economy airfare from Perth to Brisbane in accordance 
with what the applicant says is his contract of employment entitlement at the time.  All three claims are opposed by the 
respondent. 

3 The Commission has carefully considered the terms of the various agreements set out in exhibit A1 which includes the 
applicant’s original contract of employment for his engagement by the respondent in Brisbane dated 5 February 2007.  
Secondly, exhibit A1 includes the various documents annexed to that contract including what are described as the respondent’s 
policies and procedures in a document entitled “Employee Handbook” dated 2003 and thirdly, the terms of the applicant’s 
assignment at the Gorgon Project in a letter from the respondent of 12 July 2010, which set out specific variations to the 
applicant’s contract whilst he was so engaged. 

4 It is common ground that the assignment on the Gorgon Project that the applicant undertook was for a period of two months 
commencing on or about, it seems, 15 July, or possibly 19 July, 2010 but nonetheless it was for a period of two months. The 
arrangement came to an end on 17 September 2010. Indeed the applicant resigned from his employment completely at the 
conclusion of that time.  The submission of the applicant is that he thereafter ceased to perform any work for the respondent on 
his return to Brisbane from Perth. 

5 Having carefully considered the contractual documents in relation to the first claim of working on a public holiday the 
Commission’s conclusion is whilst it may be against what I regard to be the general spirit of the arrangement, in pure 
contractual terms, it is clear that the applicant’s assignment to the Gorgon Project, save for those matters expressly agreed, 
preserved all of his terms and conditions of employment.  That being his terms and conditions relevant to his Brisbane 
employment with the respondent.  This would include an entitlement to public holidays.  In my view, therefore, work 
performed by the applicant on the public holiday of 11 August 2010, as I say, whilst perhaps against the spirit of such events, 
in pure contractual terms I consider the applicant has an entitlement to that claim. 

6 In relation to the travel time claim as it is described, the relevant provision of the agreement at the Gorgon Project between the 
applicant and the respondent states: 

“KBR Brisbane will provide you with time off in lieu of five hours per fortnight (travel time associated with 
home visits) to assist in offsetting the travel time. This time will be taken on demobilisation from the project, on 
the basis that your demobilisation is at the initiative of the project.”   

7 In my opinion the applicant was not demobilised at the initiative of the project. On any view, plainly, his resignation from the 
respondent was a termination of employment at his initiative.  In my view there was no entitlement on the terms of the 
agreements, on their ordinary natural meaning, for the applicant to be entitled to travel time.   

8 Thirdly in relation to home visits, which as I have said in essence is a claim for a return airfare Perth to Brisbane, the relevant 
provision of the employment agreement for the Gorgon assignment is regrettably somewhat inelegantly drafted and is difficult 
to interpret to say the least.   

9 However in my view, from its terms, it plainly refers to a return economy airfare to the employee’s home location.  The entire 
provision is to be read as follows.  The first paragraph of the clause states that: 

“At the end of each 4 week period of living away from home you will be entitled to a return economy airfare to 
your home location, providing that your assignment is scheduled to continue for another 14 days…In addition, 
it has been agreed that KBR Brisbane will provide you with a flight home every other fortnight i.e. the project 
will pay for a flight once a month and KBR will pay for the flight the fortnight in-between.” 

10 In my view the language in contractual terms refers to payment for a flight as an entitlement.  In this case I am persuaded that 
the applicant, who did not travel for reasons beyond his control due to illness, had a contractual entitlement to a return 
economy airfare.  Accordingly, the entitlement in that respect will be upheld.  In my view, however, it would be prudent for the 
respondent to re-examine its drafting techniques in relation to provisions such as this. 

11 Accordingly the Commission will make the following orders. 
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12 Firstly that the respondent is to pay the applicant the sum of $495.36 for a day in lieu of a public holiday.  Secondly, the 
respondent to provide the applicant with a return economy airfare Perth to Brisbane, within 21 days. 

13 In other respects the application is dismissed. 
 

 

2011 WAIRC 00278 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN NEIL EYRE 
APPLICANT 

-v- 
KELLOGG BROWN AND ROOT PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S B 181 OF 2010 
CITATION NO. 2011 WAIRC 00278 
 

Result Order issued 
Representation 
Applicant In person 
Respondent Ms S Cook 
 

Order 
HAVING heard the applicant on his own behalf and Ms S Cook on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

(1) THAT the respondent pay to the applicant the sum of $495.36 for a day in lieu of a public holiday and provide 
to the applicant a return economy airfare Perth to Brisbane, both as denied contractual benefits, within 21 days. 

(2) THAT otherwise the application be and is hereby dismissed. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00277 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR JAMES FITZPATRICK 
APPLICANT 

-v- 
GULFWEST TRUST 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S U 156 OF 2010 
CITATION NO. 2011 WAIRC 00277 
 

Result Application discontinued 
Representation 
Applicant Mr J Fitzpatrick 
Respondent Mr P Woolems 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;  
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AND WHEREAS on 25 October 2010 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference no agreement was able to be reached between the parties; 
AND WHEREAS the matter was listed for hearing on 11 November 2010; 
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at 
that conference; 
AND WHEREAS the parties advised the Commission they had been unable to implement their agreement; 
AND WHEREAS the Commission reconvened the conference on 10 December 2010; 
AND WHEREAS at the conclusion of the conference the parties were instructed to implement their agreement within 7 days; 
AND WHEREAS on 23 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00235 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINDA HASLAM 
APPLICANT 

-v- 
MR ROBERT MILLER - FRIENDLIES CHEMIST CAROUSEL 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S U 10 OF 2011 
CITATION NO. 2011 WAIRC 00235 
 

Result Order issued 
Representation 
Applicant Ms L Haslam 
Respondent Mr R A Miller and Mrs H Miller 
 

Order 
WHEREAS this is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 24 February 2011 the Commission convened a conference for the purpose of conciliating between the parties;  
AND WHEREAS at the conclusion of the conference agreement was reached between the parties; 
AND WHEREAS on 8 March 2011 the applicant advised the Commission to file the Notice of Discontinuance in respect of the 
application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00268 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TIMOTHY LATHAM MANGER 
APPLICANT 

-v- 
MT BARKER COMMUNICATIONS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S U 23 OF 2011 
CITATION NO. 2011 WAIRC 00268 
 

Result Application discontinued 
 

Order 
WHEREAS a conference in this matter was held by Vidyo link on 9 March 2011 and an agreement between the parties was 
reached; 
NOW, I, the undersigned, pursuant to the powers conferred on me under s 27(1) of the Industrial Relations Act 1979 hereby order –  

THAT this application be, and is hereby dismissed. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 
 

2011 WAIRC 00236 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MURRAY JOHN O'LEARY 
APPLICANT 

-v- 
A C I BROKING (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S B 8 OF 2011 
CITATION NO. 2011 WAIRC 00236 
 

Result Order issued 
Representation 
Applicant No appearance 
Respondent No appearance 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act 1979;  
AND WHEREAS on 11 March 2011 the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00227 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SIMON  THOMAS 
APPLICANT 

-v- 
TECHNOLOGICAL RESOURCES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 MARCH 2011 
FILE NO/S B 172 OF 2010 
CITATION NO. 2011 WAIRC 00227 
 

Result Discontinued by Leave 
Representation 
Applicant Mr S Thomas 
Respondent Mr P Swingler 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters arising out of— 

2011 WAIRC 00194 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 11 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00194 
 

Result Interim order issued 
Representation 
Applicant Mr M Warner 
Respondent Ms E Palmer 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
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hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS the applicant is seeking the issuance of the following orders: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That the orders remain in effect until varied or revoked by the Commission; and 

WHEREAS on the afternoon of 11 March 2011 the Commission convened an urgent conference with respect to this application; 
and 
WHEREAS at this conference the applicant advised the Commission that the respondent’s members had the following bans in place 
at both metropolitan and country hospitals: 

• not moving linen; 

• not moving rubbish; 

• not picking up meal trays; 

• not sterilising equipment for private hospitals; 

• not filling rubbish skips to the top; 

• not moving patients on beds or trolleys without two support staff and a nurse where required; and 

• not unpacking orders once delivered to wards; and 
WHEREAS the applicant claimed that these bans were being observed in varying degrees by the respondent’s members at 
metropolitan hospitals with teaching hospitals experiencing the most significant levels of obstruction; and 
WHEREAS the applicant argued that these bans were having a deleterious impact on infection control, health and safety generally 
at hospitals and the applicant was incurring additional costs in order to deal with the impact of these bans; and 
WHEREAS the applicant argued that at Royal Perth Hospital some elective surgery scheduled for next week was being cancelled; 
and 
WHEREAS the applicant informed the Commission that if the bans continued employees would not be paid on the basis of ‘no 
work as directed no pay’; and 
WHEREAS the respondent denied that the bans were having the impact as claimed by the respondent, it maintained that some of 
the issues highlighted by the applicant related to staff shortages and it claimed that the only impact the bans had related to increased 
costs to the applicant with respect to employing agency staff; and 
WHEREAS the respondent maintained that elective surgery at Royal Perth Hospital was being cancelled due to patients being 
unwell; and 
WHEREAS the respondent maintained that the Commission lacks jurisdiction to issue the orders being sought as the dispute relates 
to privatisation which is not an industrial matter; and 
WHEREAS the Commission indicated to the parties that it was not satisfied at this point in time that the bans were having the 
impact claimed by the respondent and indicated that two site visits would be held the following day to decide whether or not the 
orders being sought by the applicant should issue and the Commission informed the parties that the issue of the Commission’s 
jurisdiction to issue the orders being sought by the applicant would also be dealt with the following day; and 
WHEREAS the Commission asked the applicant to give an undertaking not to deduct pay if an employee continued to implement 
the bans on undertaking all of his or her normal duties until this application was further dealt with the following day however the 
applicant refused to do so; and 
WHEREAS as the applicant declined to give this undertaking the parties were given the opportunity to make submissions with 
respect to whether or not an order to this effect should issue; and 
WHEREAS the applicant argued that an order in the terms proposed should not issue as the applicant is entitled to deduct an 
employee’s pay for not undertaking their normal duties as directed, the industrial action being undertaken by the respondent’s 
members was illegal and if any order to this effect should issue it should apply to both parties; and 
FURTHER the action being taken was politically based and was unrelated to the bargaining process; and 
WHEREAS the respondent argued that only a recommendation to this effect should issue as the Commission lacked jurisdiction to 
issue the orders being sought by the applicant; and 
FURTHER this application was being dealt with in a timely manner the following day; and 
WHEREAS the Commission is of the view that it has the power under the Act to issue the order being contemplated pending the 
issue of jurisdiction and the substantive issues in dispute being further dealt with the following day; and 
WEHREAS having considered the submissions of the parties and when taking into account the interests of the parties directly 
involved the Commission is of the view that the order being contemplated should issue and should only apply to the applicant as the 
Commission is not satisfied at this point in time that the bans that the respondent’s members have in place are having the effect the 
applicant claims; and 
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WHEREAS the order is to only remain in place for a very short period whilst the issues in dispute between the parties as well as the 
issue of jurisdiction are dealt with by the Commission; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Ms E Palmer on behalf of the respondent, the 
Commission having regard for the interests of the parties directly involved, the public interest and to prevent the further 
deterioration of industrial relations, and pursuant to the powers vested in it by the Act, hereby orders: 

1. THAT this application be adjourned and the parties reconvene in the Commission at 11.30am on 12 March 
2011. 

2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 2011 the 
respondent is not to implement its proposal to deduct pay from employees who have bans in place relevant to 
this application for not completing their full range of duties. 

3. THAT this order is to remain in force until revoked or varied by the Commission. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00195 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE SATURDAY, 12 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00195 
 

Result Interim order issued 
Representation 
Applicant Mr M Warner 
Respondent Mr R Hooker (of counsel) 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS the applicant is seeking the issuance of the following orders: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That the orders remain in effect until varied or revoked by the Commission; and 

WHEREAS on the afternoon of 11 March 2011 the Commission convened an urgent conference with respect to this application; 
and 
WHEREAS at this conference the applicant advised the Commission that the respondent’s members had the following bans in place 
at both metropolitan and country hospitals: 

• not moving linen; 

• not moving rubbish; 

• not picking up meal trays; 
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• not sterilising equipment for private hospitals; 

• not filling rubbish skips to the top; 

• not moving patients on beds or trolleys without two support staff and a nurse where required; and 

• not unpacking orders once delivered to wards; and 
WHEREAS after hearing from the parties the Commission indicated to the parties that it was not satisfied at this point in time that 
the bans were having the impact claimed by the applicant and advised the parties that two site visits would take place the following 
day to decide whether or not the orders being sought by the applicant should issue; and 
FURTHER the Commission informed the parties that the issue of the Commission’s jurisdiction to issue the orders being sought by 
the applicant which was raised by the respondent would also be dealt with the following day; and 
WHEREAS after the applicant declined to give an undertaking not to deduct pay if employees continued to implement the bans on 
undertaking their normal duties until this application was further dealt with the following day, the Commission heard from the 
parties about this issue; and 
WHEREAS after considering the parties’ submissions the Commission issued the following orders: 

1. THAT this application be adjourned and the parties reconvene in the Commission at 11.30am on 12 March 
2011; 

2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 2011 the 
respondent is not to implement its proposal to deduct pay from employees who have bans in place relevant to 
this application for not completing their full range of duties; 

3. THAT this order is to remain in force until revoked or varied by the Commission; and 
WHEREAS on 12 March 2011 the Commission convened a conference for the purpose of conciliation however, no agreement was 
reached; and 
WHEREAS after this conference was adjourned the Commission conducted site inspections at Royal Perth Hospital and Sir Charles 
Gairdner Hospital to review the impact of the bans at these workplaces; and 
WHEREAS following the site inspections the Commission reconvened the conference; and 
WHEREAS the applicant amended the orders being sought as follows: 

1. That the union, using all resources reasonably available to it, directs all its members that work bans cease with 
immediate effect; 

2. The union takes no action to initiate work bans or any other form of industrial action; 
3. That these orders remain in force until application M 117 of 2010 is heard and determined by the Industrial 

Magistrate; and 
WHEREAS the applicant argued that the Commission has the power to issue these orders under s 44(6)(bb)(i) of the Act; and 
WHEREAS the applicant argued that the issue in dispute was political and not industrial and the Commission was not the place for 
dealing with the issue of the privatisation or contracting out of Western Australian public hospitals; and 
WHEREAS the applicant argued that the bans were slowing down hospital activity, costs were being incurred to employ agency 
staff to undertake work not completed as a result of the bans being in place and there was a cumulative and deleterious workload 
impact on other staff as a result of the bans; and 
WHEREAS the respondent argued that the Commission lacks jurisdiction under s 44 of the Act to issue the amended orders being 
sought by the applicant as the orders do not allow for further conciliation and arbitration to take place as contemplated by the 
provisions and scheme of s 44; and 
WHEREAS the respondent argued that as the applicant is involved in the proposed privatisation and contracting out of some 
Western Australian public hospitals it was appropriate to take industrial action against the applicant with respect to this issue given 
the provisions of Clause 11 of the WA Health - LHMU - Support Workers Industrial Agreement 2007; and 
WHEREAS the respondent argued that the impact of the bans on patient care was negligible and any additional costs incurred by 
the applicant for using agency staff was minimal; and 
WHEREAS the Commission is of the view that the matter before it is an industrial matter as it relates to issues pertaining to the 
employment relationship between the respondent’s members and the applicant and the rights of an organisation; and 
WHEREAS the Commission is of the view that it has jurisdiction to issue orders with respect to this application as s 44 of the Act 
enables the Commission to make such suggestions and give such direction it considers appropriate with respect to industrial matters 
pending further conciliation and/or arbitration of the issues in dispute; and 
WHEREAS after having observed the impact of the bans at Royal Perth Hospital and Sir Charles Gairdner Hospital and after 
speaking to employees representing both the applicant and the respondent at these sites the Commission is satisfied that every effort 
has been made by the respondent and its members to minimise the impact of the bans on patient care; and 
WHEREAS notwithstanding this the Commission has formed the view that the bans in place at Royal Perth Hospital have resulted 
in a number of the applicant’s employees having to undertake additional duties and this is negatively impacting on their workloads; 
and 
WHEREAS the Commission also finds that patients in the Royal Perth Hospital Emergency Department are not being deal with as 
quickly as they were prior to the bans commencing and it is also the case that the applicant is incurring additional costs on an 
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ongoing basis at Royal Perth Hospital and Sir Charles Gairdner Hospital as a result of using agency staff to undertake the work not 
being completed by the respondent’s member; and 
FURTHER as a result of the bans in place at Royal Perth Hospital and Sir Charles Gairdner Hospital patients are not receiving their 
normal meals which I accept will continue to have a deleterious impact on patients if the bans continue; and 
WHEREAS the Commission was informed by the applicant’s representative that the applicant is involved with the finalisation of 
contractual arrangements for privatising and contracting out of some of Western Australian public hospitals and that negotiations 
with Serco Pty Ltd with respect to one of these hospitals are unlikely to be concluded before April 2011; and 
WHEREAS having heard from the applicant and the respondent and having considered the submissions made by both parties and 
when taking into account the ongoing negative impact the bans are having on a range of Western Australian public hospitals; and 
WHEREAS taking into account the respondent’s view that having discussions with the applicant about privatising and contracting 
out at some Western Australian public hospitals may assist in resolving the dispute between the parties which gave rise to the 
respondent initiating the bans the subject of this application; and 
WHEREAS when taking into account the public interest and the interest of the parties directly involved and when taking into 
account equity and fairness, the substantial merits of this case, relevant objects of the Act and in particular s 44(6)(ba)(i) and (ii) 
and s 44(6)(bb)(i) of the Act the Commission has formed the view that orders with respect to this application should issue; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Mr R Hooker of counsel on behalf of the 
respondent, the Commission having regard for the interests of the parties directly involved, the public interest and to prevent the 
further deterioration of industrial relations, and pursuant to the powers vested in it by the Act, hereby orders: 

1. THAT the respondent by its officers and employees and members is to lift all bans it currently has in place in 
relation to the proposed privatisation of the Western Australian public health system forthwith and no further 
industrial action in any form is to be taken by the respondent in relation to this issue. 

2. THAT Order 1 is to remain in place until 4 April 2011. 
3. THAT the respondent by its officers and employees is to take reasonable steps to immediately inform its 

members about the terms of Orders 1 and 2 and direct its members to comply with these orders. 
4. THAT prior to 4 April 2011 the applicant is to have discussions with the respondent with respect to the issue 

of the privatisation and contracting out of parts of the Western Australian public health system. 
5. THAT a report back conference be held in the Commission on 4 April 2011 to hear further from the parties as 

to the outcome of these discussions. 
6. THAT if the applicant is to sign a contract with Serco Pty Ltd prior to 4 April 2011 the applicant is to give the 

respondent five working days notice to this effect. 
7. THAT this order is to remain in force until revoked or varied by the Commission. 
8. THAT liberty to apply be granted to both parties with respect to these orders. 
9. THAT the Commission’s order that issued on 11 March 2011 be and is hereby revoked. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00199 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS: THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD, AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 14 MARCH 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00199 
 

Result Correction order issued 
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Order 
WHEREAS on 11 March 2011 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the Order contained an error in Order 2 where it referred to the respondent; and 
WHEREAS Order 2 should have read the applicant; 
NOW THEREFORE, the Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders - 

THAT Order 2 in the Order that issued on 11 March 2011 be deleted and replaced with the following: 
2. THAT whilst the issues in dispute between the parties are dealt with by the Commission on 12 March 

2011 the applicant is not to implement its proposal to deduct pay from employees who have bans in 
place relevant to this application for not completing their full range of duties. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00267 
DISPUTE RE REINSTITUTING WORK BANS IN PUBLIC HOSPITALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER S.7 OF THE 

HOSPITALS AND HEALTH SERVICES ACT 1927 (WA) AS THE HOSPITALS FORMERLY 
COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD, THE PEEL HEALTH 
SERVICES BOARD AND THE WA COUNTRY HEALTH SERVICE 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 5 APRIL 2011 
FILE NO/S C 20 OF 2011 
CITATION NO. 2011 WAIRC 00267 
 

Result Order revoked 
Representation 
Applicant Mr M Warner 
Respondent Mr T Clark 
 

Order 
WHEREAS this application was lodged pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 11 March 2011 
whereby the applicant sought orders that members of the respondent’s union cease bans and industrial action taking place in public 
hospitals in response to the Western Australian Government’s plan to privatise hospital services at Fiona Stanley Hospital, Midland 
Hospital and possibly other hospitals; and 
WHEREAS after convening an urgent conference on the afternoon of 11 March 2011 the Commission issued orders pending site 
inspections taking place the following day; and 
WHEREAS on 12 March 2011 the Commission undertook site inspections and convened a further conference with respect to this 
application; and 
WHEREAS on 12 March 2011 after considering the submissions of both parties the Commission issued the following orders 
pursuant to s 44 of the Act (“the Order”): 

“1. THAT the respondent by its officers and employees and members is to lift all bans it currently has in place in 
relation to the proposed privatisation of the Western Australian public health system forthwith and no further 
industrial action in any form is to be taken by the respondent in relation to this issue. 

2. THAT Order 1 is to remain in place until 4 April 2011. 
3. THAT the respondent by its officers and employees is to take reasonable steps to immediately inform its 

members about the terms of Orders 1 and 2 and direct its members to comply with these orders. 
4. THAT prior to 4 April 2011 the applicant is to have discussions with the respondent with respect to the issue 

of the privatisation and contracting out of parts of the Western Australian public health system. 
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5. THAT a report back conference be held in the Commission on 4 April 2011 to hear further from the parties as 
to the outcome of these discussions. 

6. THAT if the applicant is to sign a contract with Serco Pty Ltd prior to 4 April 2011 the applicant is to give the 
respondent five working days notice to this effect. 

7. THAT this order is to remain in force until revoked or varied by the Commission. 
8. THAT liberty to apply be granted to both parties with respect to these orders. 
9. THAT the Commission’s order that issued on 11 March 2011 be and is hereby revoked.”; and 

WHEREAS on 4 April 2011 the Commission convened a report back conference; and 
WHEREAS at the conference the applicant advised the Commission that the respondent and its members had ceased taking 
industrial action subsequent to the Order issuing, the applicant had met with the respondent and its representatives on 28 March 
2011 to discuss the issue of privatisation and contracting out of the Western Australian public health system and the applicant stated 
that signing a contact with Serco Pty Ltd was not imminent; and 
WHEREAS at the conference the respondent confirmed that no industrial action had taken place subsequent to the Order issuing 
and no further industrial action in relation to the issue of privatisation and contracting out of the Western Australian public health 
system was planned to occur, that notwithstanding its meeting with the Minister for Health the respondent remained opposed to 
privatisation and contracting out of parts of the Western Australian public health system and the respondent and its members would 
continue campaigning against this issue; and 
WHEREAS in the circumstances both parties agreed that the Order be revoked; and 
WHEREAS the Commission is of the view that as the requirements of the Order have been complied with by both parties and as no 
further industrial action was pending or planned by the respondent in relation to privatisation and contracting out of Western 
Australian public hospitals at this point in time that the Order be rescinded; 
NOW THEREFORE having heard Mr M Warner on behalf of the applicant and Mr T Clark on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the Order which issued in this matter dated 12 March 2011 be and is hereby rescinded. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00280 
DISPUTE RE IMPLEMENTATION OF NAPLAN TESTING PROGRAM 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE DIRECTOR GENERAL, DEPARTMENT OF EDUCATION 

APPLICANT 
-v- 
THE STATE SCHOOL TEACHERS' UNION OF WA (INCORPORATED)("SSTU") 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 12 APRIL 2011 
FILE NO/S C 12 OF 2010 
CITATION NO. 2011 WAIRC 00280 
 

Result Application discontinued by leave 
Representation 
Applicant Mr R Bathurst, of counsel 
Respondent Mr S Millman, of counsel 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2011 WAIRC 00254 
DISPUTE RE HIGHER DUTY PAYMENTS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 25 OF 2010 
CITATION NO. 2011 WAIRC 00254 
 

Result Discontinued by Leave 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Allen-Rana, Mr R Farrell 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 
 THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00919 
DISPUTE RE INDUSTRIAL ACTION REQUESTING INTERIM ARBITRATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 SEPTEMBER 2010 
FILE NO/S C 42 OF 2010 
CITATION NO. 2010 WAIRC 00919 
 

Result Order issued 
Representation 
Applicant Mr P Momber of counsel, Mr G Ferguson, Mr P Woodcock 
Respondent Mr R Farrell 
 

Interim Order 
WHEREAS by application dated 24 September 2010 the applicant applied for an urgent compulsory conference pursuant to s 44 of 
the Industrial Relations Act 1979 (“the Act”) for the purposes of seeking an interim order pending the arbitration by the 
Commission of an enterprise order in resolution of the present rail transport dispute;  
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AND WHEREAS the Commission convened an urgent compulsory conference on 24 September 2010 at which the applicant 
sought an interim wage increase for rail car drivers covered by the Public Transport Authority Rail Car Drivers (Transport Train 
Operations) Award 2006 (“the Award”) pending the arbitration of an enterprise order; 
AND WHEREAS the respondent opposes any interim wage increase, alternatively if any is to be made it should reflect the 
respondent’s wage offer based on the State Government’s Wages Policy; 
AND WHEREAS it is accepted by the applicant that any interim wage increase the subject of an interim order will be able to be 
offset against any wage increase outcome flowing from the arbitration of an enterprise order; 
AND WHEREAS the Commission has had regard to the submissions of the parties and ss 6 and 44(6)(ba)(i) and (ii) of the Act and 
the ongoing dislocation between the parties and disruption to the respondent’s rail transport services;  
AND WHEREAS the Commission has had particular regard to the public interest and the necessity for the prompt resolution of the 
present dispute; 
NOW THEREFORE the Commission, in accordance with the terms of the Act, in particular ss 44(6)(ba)(i) and (ii) hereby orders; 

(1)  THAT cl 4.2.1 of the Award is varied by increasing the rates of pay prescribed by 5 per cent for all purposes of 
the Award retrospective to 7 July 2010 (“the interim wage increase”). 

(2) THAT the interim wage increase is payable from the first pay period on or after 8 October 2010. 
(3) THAT the interim wage increase is payable subject the condition that there be no further industrial action of any 

kind by the rail car drivers or disruption to the respondent’s rail services by rail car drivers and any further such 
industrial action or disruption will result in the cessation of the interim wage increase and its recovery by the 
respondent. 

(4) That the interim wage increase may be offset by the Commission against any wage or allowances increases 
determined to be payable as a result of the arbitration of the enterprise order. 

(5) THAT this order will operate until further order of the Commission. 
(6) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00257 
DISPUTE RE INDUSTRIAL ACTION REQUESTING INTERIM ARBITRATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 42 OF 2010 
CITATION NO. 2011 WAIRC 00257 
 

Result Application Discontinued 
Representation 
Applicant  Mr P Momber of counsel, Mr G Ferguson and Mr P Woodcock 
Respondent  Mr R Farrell 
 

Order 
HAVING heard Mr P Momber of counsel, Mr G Ferguson and Mr P Woodcock on behalf of the applicant and Mr R Farrell on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby 
orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2010 WAIRC 00854 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 27 AUGUST 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00854 
 

Result                    Order issued 
 
Representation      
 
Applicant             Mr R Farrell 
 
Respondent          Mr G Ferguson and Mr P Woodcock 
 

Order 
WHEREAS on 27 August 2010 the applicant made an urgent application to the Commission for a conference under s 44 of the 
Industrial Relations Act 1979 (“the Act”); 
AND WHEREAS at the conference the Commission was informed that some 91 rail car drivers employed by the respondent and 
rostered to work on this day had claimed sick leave and were or would be absent from their rostered shifts for that day; 
AND WHEREAS the applicant’s roster for Friday 27 August 2010 rostered approximately 130 rail car drivers to cover standard 
weekday services and additional services to accommodate an AFL game commencing at 6.40pm at Subiaco Oval; 
AND WHEREAS as a result of the employees’ absence from their rostered shifts, the Commission was informed that metropolitan 
train services have been significantly disrupted in particular those services between Mandurah and Clarkson; 
AND WHEREAS the Commission is satisfied that the matter before it is an industrial matter for the purposes of the Act and the 
applicant has requested the Commission to make orders for the purposes of dealing with the industrial matter and preventing a 
deterioration of industrial relations in respect of the matter in question until conciliation or arbitration has resolved the matter; 
AND WHEREAS the Commission has informed the parties that it will make appropriate orders; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders – 
1. THAT those rail car drivers employees of the applicant whose names are set out in Schedule A to this order be and are 

hereby joined as parties to these proceedings; 
2. THAT notwithstanding the terms of cl 3.2.5 of the Public Transport Authority Rail Car Drivers (Transport Train 

Operations) Award 2006 (“the Award”) where 15 or more employees employed within a classification of the Award are 
absent from work by reason of personal ill health or injury the applicant may direct any employee covered by the Award 
to work additional hours at the additional hour rates prescribed by the Award; 

3. THAT where an employee employed in a classification covered by the Award is absent from work by reason of a claim of 
illness or injury as of Friday, 27 August 2010 or on any day thereafter during the term of this order, on which the number 
of such employees absent by reason of claimed illness or injury exceeds 15, the applicant is entitled to require the 
employee to provide a medical certificate and a statutory declaration that supports their claim of illness or injury failing 
which the employee will not be entitled to the benefits of cl 6.4 – Sick Leave of the Award; 

4. THAT this order will operate for a period of 14 days subject to further order of the Commission; 
5. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2010 WAIRC 00869 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 3 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00869 
 

Result Order issued 
Representation 
Applicant Mr R Farrell  
Respondents Mr G Ferguson and Mr P Woodcock for the ARTBIU 
 

Order 
WHEREAS on 27 August 2010 the Commission made an order following an application by the applicant for an urgent compulsory 
conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) by reason of some 91 rail car drivers employed by the 
respondent and rostered to work on 27 August 2010 had claimed sick leave and would be absent from their rostered shifts for that 
day; 
AND WHEREAS the applicant’s roster for Friday, 27 August 2010 rostered approximately 130 rail car drivers to cover services for 
that day and the absence of the 91 rail car drivers from shift caused extreme disruption to the Perth metropolitan rail passenger 
transport system; 
AND WHEREAS the Commission was informed in the proceedings on 27 August 2010 that attempts by the applicant to obtain 
other drivers to work additional hours had been met with a greater than usual level of resistance;   
AND WHEREAS the Commission was also informed in the proceedings that the applicant’s depot management had received 
information to the effect that discussions amongst drivers on 26 August 2010 suggested that there may be plans by some drivers to 
engage in a campaign of “blue flu” on 27 August 2010 and the applicant noted that there had been by midday on 26 August a higher 
than normal level of sick leave claims; 
AND WHEREAS up to the week ending Friday 20 August 2010 the average weekly total sick leave claims across all three of the 
applicant’s depots of Claisebrook, Nowergup and Mandurah was 8 drivers as opposed to 91 for Friday 27 August 2010; 
AND WHEREAS the federal branch of the respondent union, in the circumstances, did not oppose the making of orders by the 
Commission on 27 August 2010 and the Commission accepted the advice from the federal branch of the respondent union that it 
had no knowledge of or involvement in the events of 27 August 2010; 
AND WHEREAS at a report back s 44 conference on 1 September 2010 the Commission was informed that despite the 
Commission’s order of 27 August 2010 there remained in the applicant’s view a significant concern as to future disruption to the 
operation of the applicant’s Perth metropolitan rail passenger services; 
AND WHEREAS at a further s 44 compulsory conference on 3 September 2010 the Commission was informed by the applicant 
that there continues to be a lower than usual level of on-time running in the passenger train network, some communications passing 
between rail car drivers and various media reports such that it considers that it remains exposed to further disruption of its rail 
passenger services; 
AND WHEREAS at the conference on 3 September 2010 the Commission made a number of suggestions as to the future structure 
of bargaining negotiations including matters of timing and content; 
AND WHEREAS the Commission has, from all of the material before it in the compulsory conferences of 27 August and 1 and 3 
September 2010, and the events of 27 August 2010, formed the view that the events of 27 August 2010 and the reluctance of rail 
car drivers employed under the terms of the Public Transport Authority Rail Car Drivers (Transport Train Operations) Award 2006 
(“the Award”) up to and on 27 August 2010 to attend for additional hours of duty, has been a consequence of a campaign of 
industrial action amongst rail car drivers for the purpose, or for purposes including the purpose, of compelling the applicant to 
accept terms or conditions of employment or to enforce compliance with demands relating to their employment as defined in s 7 of 
the Act; 
AND WHEREAS such industrial action has had, and has the potential to cause further severe disruption to the Perth metropolitan 
rail passenger transport system conducted by the applicant and such action is plainly detrimental to the public interest; 
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AND WHEREAS the Commission remains of the view that it is necessary that the applicant be able to avail itself of rail car drivers 
to work additional hours notwithstanding the terms of cl 3.2.5 of the Award to ensure that as far as possible any shortage of rail car 
drivers is ameliorated to the extent possible so that services may be maintained;   
AND WHEREAS the Commission, given the average absences of rail car drivers on sick leave up to the week ending 20 August 
2010, compared to the number of absences on sick leave recorded for 27 August 2010, and the recitals above, is of the opinion that 
it is reasonable for the applicant to require proof of absence on the grounds of illness to a reasonable standard;  
AND WHEREAS the parties have been given an opportunity of making submissions to the Commission in relation to the events of 
Friday, 27 August 2010 and subsequent events, and whether any further orders should be made having regard to the public interest 
and the interests of the parties directly involved and to prevent any further deterioration of industrial relations between the parties; 
AND WHEREAS in view of the matters before it the Commission considers that it is manifestly in the public interest and 
consistent with ss 6(a) - (c), 26, and 44(6)(ba) of the Act to make further orders to prevent any further disruption to the Perth 
metropolitan rail passenger transport services; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders –  

(1)  THAT the first respondent and employees of the applicant employed as rail car drivers under the terms of the 
Award (“the Employee”) must refrain from engaging in any industrial action which for the purposes of this 
order means: 
             
(a)  engaging in any act for the purpose of compelling the applicant to accept any terms or conditions of 

employment or to enforce compliance with any demand relating to the Employees’ employment; or 
(b)  (i) engaging in any ban, limitation or restriction on the performance of work by an Employee or on the 

acceptance of or offering for work by an Employee; or 
         (ii) a failure or refusal by an Employee to attend for work or a failure or refusal to perform any work at all 

by an Employee who attends for work.     
(2) THAT all Employees are to continue to work in accordance with their contracts of service. 
(3)   THAT the first respondent, its Interim Branch Executive and the applicant are to take all reasonable steps to bring the 

terms of this order to the attention of the Employees as soon as possible but no later than midnight 3 September 
2010. 

(4) THAT this order will operate until 9 September 2010 subject to further order of the Commission. 
(5) THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00872 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE PUBLIC TRANSPORT AUTHORITY  
APPLICANT 

-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 6 SEPTEMBER 2010 
FILE NO. C 33 OF 2010 
CITATION NO. 2010 WAIRC 00872 
 

Result Direction issued 
Representation  
Applicant Mr R Farrell 
Respondents Mr G Ferguson and Mr P Woodcock for the ARTBIU 
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Direction 
WHEREAS on 3 September 2010 during the course of a further compulsory conference pursuant to s 44 of the Industrial Relations 
Act 1979 (“the Act”) in relation to the matters the subject of this application, the Commission was informed by the applicant that it 
had in its possession a number of “authority to act” forms authorising the appointment by railcar drivers of a solicitor to act on their 
behalf in relation to wages and conditions of employment concerning the present dispute;  
AND WHEREAS the Commission made a number of suggestions as to the future structure of bargaining negotiations at the 
compulsory conference on 3 September 2010 including the operation and effectiveness of the Interim Branch Executive of the first 
respondent and steps that could be taken by it to assist in the resolution of the current dispute; 
AND WHEREAS in this regard the first respondent has requested the names of rail car drivers who have signed the “authority to 
act” in order to determine who of those persons are members of the first respondent or are eligible to be members of the first 
respondent to facilitate the deliberations of the Interim Branch Executive in relation to the current dispute; 
AND WHEREAS the Commission is of the view that the provision of this information will, consistent with s 44(6)(ba)(iii) of the 
Act encourage the parties to exchange or divulge information which would assist in the resolution of the matter in question; 
NOW THEREFORE the Commission, having regard in particular to s 44(6)(ba)(iii) and pursuant to the powers vested in it by the 
Act in particular s 44(6)(bb)(i) hereby directs –  

THAT the applicant provide to the Branch Secretary of the first respondent a list of names of those persons who have 
signed an “authority to act” form concerning matters the subject of the present dispute by 4.00pm on Monday, 
6 September 2010. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2010 WAIRC 00889 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY  

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 9 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00889 
 

Result    Order issued 
Representation 
Applicant     Mr R Farrell 
First Respondent     Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other respondents   Mr P Momber of counsel 
 

Order 
WHEREAS on 3 September 2010 the Commission made an order requiring employees of the applicant employed as rail car drivers 
under the terms of the Public Transport Authority Rail Car Drivers (Transport Train Operations) Award 2006 (“the Award”) to not 
engage in any form of industrial action and to continue to work in accordance with their respective contracts of service;  
AND WHEREAS the order operates until 9 September 2010 subject to further order of the Commission; 
AND WHEREAS in a further compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (“the Act”) on 8 
September 2010 the Commission was informed that the Interim Branch Executive of the first respondent adopted a resolution to 
assist the rail car drivers to progress their pay and conditions claims against the applicant by way of an application to vary the 
Award and that the rail car drivers were to consider and respond to such proposal by close of business 9 September 2010; 
AND WHEREAS the Commission was also informed that some 223 rail car drivers had now signed an “authority to act” to enable 
a solicitor to act on their behalf to “negotiate a settlement of this dispute” and the Commission has formed the view that it is 
therefore appropriate that those persons be joined as parties to the proceedings; 
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AND WHEREAS the first respondent informed the Commission that it is otherwise prepared to resume enterprise bargaining 
negotiations with the applicant; 
AND WHEREAS the Commission convened a further report back conference pursuant to s 44 of the Act on 9 September 2010 at 
which certain proposals were advanced as to a means to progress a resolution of the issues in dispute with a further report back 
compulsory conference to be held next Tuesday 14 September 2010;  
AND WHEREAS at the conference the applicant informed the Commission that in view of indications to it through the media and 
other sources there remains the prospect of further industrial action by rail car drivers which has the potential to severely disrupt the 
operation of the applicant’s Perth metropolitan rail passenger services; 
AND WHEREAS the applicant further informed the Commission that it is not able to assure the travelling public who use the Perth 
metropolitan rail passenger services that such services will continue without any further disruption;  
AND WHEREAS the terms of order 4 of the Commission’s order of 3 September 2010, provides that its terms may be extended by 
further order of the Commission; 
AND WHEREAS the Commission considers, in view of all of the matters before it, that it is in the public interest and consistent 
with ss 6(a) – (c), 26, and 44(6)(ba) of the Act to extend the operation of the Commission’s order of 3 September 2010 to ensure 
there is no further disruption to Perth metropolitan rail passenger transport services; 
NOW THEREFORE the Commission, having regard for the public interest and the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers vested in it by 
the Act, in particular s 44(6)(ba) hereby orders – 

(1) THAT the order of the Commission of 3 September 2010 be varied such that additional rail car drivers be and 
are hereby joined as parties to these proceedings whose names appear in Schedule A to this order.  

(2) THAT in order 3 of the Commission’s order of 3 September 2010 the words “its Interim Branch executive” be 
and are hereby deleted. 

(3) THAT the term of operation of the order of the Commission of 3 September 2010 be and is hereby extended to 
8 October 2010. 

(4) THAT the parties have liberty to apply on short notice.  
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2010 WAIRC 00913 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY  

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS  

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 SEPTEMBER 2010 
FILE NO/S C 33 OF 2010 
CITATION NO. 2010 WAIRC 00913 
 

Result Order issued 
Representation 
Applicant    Mr R Farrell 
First Respondent    Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other Respondents Mr P Momber of counsel 
 

Order 
WHEREAS on 27 August, 3 September and 9 September 2010 the Commission made orders variously requiring employees of the 
applicant employed as rail car drivers under the terms of Public Transport Authority Rail Car Drivers (Transport Train Operations) 
Award 2006 (‘the Award’) to furnish appropriate proof to the applicant in the event of absences due to illness or injury on or after 
27 August 2010, to not engage in any form of industrial action and to continue to work in accordance with their respective contracts 
of service; 
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AND WHEREAS the order of 27 August 2010 operated for a period of 14 days and its terms were not extended or varied by further 
order of the Commission; 
AND WHEREAS a further compulsory conference pursuant to s 44 of the Industrial Relations Act 1979 (‘the Act’) was held on 
22 September 2010 at which the parties reported back to the Commission following an earlier s 44 compulsory conference on 
14 September 2010 in relation to the progress of enterprise bargaining negotiations between the parties; 
AND WHEREAS following the report back by the parties the Commission informed the parties that it would further consider the 
lack of progress in achieving a satisfactory outcome through the enterprise bargaining process in the context of application 144 of 
2010 brought by the first respondent for a declaration pursuant to s 42H of the Act that bargaining has ended; 
AND WHEREAS on behalf of rail car drivers for whom he acts Mr Momber requested the Commission issue an interim order in 
relation to part of the claim of the rail car drivers to the effect that their rates of pay be immediately increased by the difference 
between the Award wage rate increases arising from State Wage Case orders and the relevant rate of CPI for the respective years 
retrospective from 1 July 2006 to date as part resolution of the present industrial dispute; 
AND WHEREAS the applicant informed the Commission that notwithstanding the earlier orders made by the Commission and in 
particular in light of the expiration of the Commission’s order of 27 August 2010 it has reason to believe that there may be further 
imminent absences by rail car drivers purportedly by reason of illness or injury and that such absences may significantly disrupt the 
Perth metropolitan rail passenger services in particular those connected with transport of patrons to the Perth Royal Show to 
commence on 25 September 2010 and the applicant seeks further orders accordingly; 
AND WHEREAS the applicant further informed the Commission that it is not able to assure the travelling public who use the Perth 
metropolitan rail passenger services that such services will continue without further disruption and indeed has informed the 
travelling public that there may be further disruptions of its Perth metropolitan rail passenger services; 
AND WHEREAS the Commission, in view of the events of 27 August 2010 considers that it is reasonable and appropriate that the 
additional orders as requested by the applicant be made; 
AND WHEREAS the Commission, based upon the very limited material before it, is not in a position to determine the claim by the 
rail car drivers for an interim order and such a claim can be properly and fully ventilated in subsequent proceedings before the 
Commission in accordance with the terms of the Act; 
AND WHEREAS the Commission considers, in view of all of the matters before it, that it is in the public interest and consistent 
with ss 6(a), (b), (c), 26, and 44(6)(ba) of the Act to make further orders in relation to the present dispute; 
NOW THEREFORE the Commission, having regard in particular for the public interest, and the interests of the parties directly 
involved and to prevent any further deterioration of industrial relations in respect of the matters in question, pursuant to the powers 
vested in it by the Act, in particular s 44(6)(ba) hereby orders – 

(1) THAT the order of the Commission of 3 September 2010 be and is hereby varied to add further orders (2A) to 
(2D) as follows: 

(2A) That notwithstanding the terms of cl 3.2.5 of the Award, where the following numbers of 
employees employed at a depot or throughout Transperth Train Operations within a classification 
of the Award are absent from work by reason of personal ill health or injury: 

Transperth Train Operations: 15;  
Claisebrook Depot: 7;  
Mandurah Depot: 4; or 
Nowergup Depot: 4; 

the applicant may direct any employee covered by the Award at that depot or throughout 
Transperth Train Operations, as the case may be, to work additional hours at the additional hour 
rates prescribed by the Award. 

(2B) That notwithstanding the terms of cl 6.4.7 of the Award, where an employee employed in a 
classification covered by the Award is absent from work by reason of a claim of illness or injury 
on any day during the term of this order on which the number of such employees absent by reason 
of claimed illness or injury at the employee’s home depot or throughout Transperth Train 
Operations exceeds the following numbers: 

Transperth Train Operations: 15;  
Claisebrook Depot: 7;  
Mandurah Depot: 4; or 
Nowergup Depot: 4; 

the applicant is entitled to require the employee to provide proof that would satisfy a reasonable 
person of the employee’s entitlement to sick leave, failing which the employee will not be entitled 
to the benefits of cl 6.4 - Sick Leave of the Award. 

(2C) For the purposes of order (2B), the proof required by the employer may include: 
(a) A statutory declaration, confirming the nature of the employee’s illness or injury which 

the employee notified or should have notified the officer on duty under cl 6.4.6 of the 
Award; and  
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(b) The employee submitting to a medical examination by a medical practitioner of the 
employer’s choice on the day for which leave is claimed, which the employee must attend. 
Where the employee fails without reasonable cause to attend an appointment made by the 
employee for the medical examination, the fee for cancellation of the medical examination 
may be deducted from the employee’s wages.   

(2D) For the purposes of cl 6.5 - Carer’s Leave of the Award, the proof required by the employer may 
include: 
(a) A statutory declaration, confirming the relationship between the employee and the person 

claiming to be injured or ill, the basis on which the employee was that person’s primary 
caregiver and the basis on which that person was in need of immediate care and attention;  

(b) A medical certificate certifying that the person claimed to be injured or ill was in need of 
immediate care and attention on the day for which leave is claimed; and/or 

(c) Where the person claimed to be injured or ill is an adult, a medical certificate from a 
medical practitioner of the employer’s choice on the day for which leave is claimed, 
certifying that the person claiming to be injured or ill was in need of immediate care and 
attention on the day for which leave is claimed. Where a medical appointment made by the 
employee for the medical examination is not kept, the fee for cancellation of the medical 
examination may be deducted from the employee’s wages.   

(2) THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 

2011 WAIRC 00256 
DISPUTE RE ABSENTEEISM OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE PUBLIC TRANSPORT AUTHORITY (PTA) 

APPLICANT 
-v- 
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S C 33 OF 2010 
CITATION NO. 2011 WAIRC 00256 
 

Result Application Discontinued 

Representation 

Applicant   Mr R Farrell 
First Respondent   Mr G Ferguson and Mr P Woodcock for the ARTBIU 
Other respondents  Mr P Momber of counsel 
 

Order 

HAVING heard Mr R Farrell on behalf of the applicant and Mr G Ferguson and Mr P Woodcock on behalf of the first respondent, 
and Mr P Momber of counsel on behalf of the second respondent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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CONFERENCES—Notation of— 
Parties Commissioner Conference 

Number 
Dates Matter Result 

Australian Nursing 
Federation 
Industrial Union of 
Workers Perth 

The Minister for 
Health in his 
incorporated 
capacity under s 7 
of the Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formally 
comprised in the 
Metropolitan Health 
Services Board   

Harrison C C 17/2011 3/03/2011 
 

Dispute re alleged 
misconduct  

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Disability Services 
Commission 

Harrison C C 52/2010 22/11/2010 
7/12/2010 
 

Dispute re 
negotiations for a 
replacement 
agreement for union 
members  

Concluded 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

Minister for Health 
in his incorporated 
capacity under 
section 7 of the 
Hospitals and 
Health Services Act 
1927 (WA) as the 
hospitals formerly 
comprised in the 
Metropolitan Health 
Service Board  

Harrison C C 21/2010 18/05/2010 
15/06/2010 
29/06/2010 
 

Dispute re status of 
employment of 
union member 

Concluded 

 
 

 

PROCEDURAL DIRECTIONS AND ORDERS— 

2011 WAIRC 00213 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DENISE DRAKE-BROCKMAN 
APPLICANT 

-v- 
MINISTER FOR HEALTH IN HIS INCORPORATED CAPACITY UNDER SECTION 7 OF THE 
HOSPITALS AND HEALTH. HEALTH SERVICES ACT (WA) AS THE HOSPITALS 
FORMERLY COMPRISED IN THE METROPOLITAN HEALTH SERVICES BOARD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 15 MARCH 2011 
FILE NO/S U 82 OF 2010 
CITATION NO. 2011 WAIRC 00213 
 

Result Order issued 
Representation 
Applicant Mr M Clancy as agent for applicant 
Respondent Mr D Matthews, of counsel and with him Ms T Leslie 
 

Order 
WHEREAS the reasons for the dismissal of Ms Drake-Brockman go to allegations of misconduct on her part; and  
WHEREAS both parties have made submissions to the Commission regarding the onus of proof in this matter, now therefore I, 
Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant to Regulation 33(2) of the Industrial 
Relations Commission Regulations 2005 (the Regulations) hereby direct: 
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THAT notwithstanding Regulation 33(1) of the Regulations, the procedure to be followed upon the hearing of this matter shall be 
as follows: 

1.  The respondent may make a brief statement outlining the respondent’s case and describing the evidence the 
respondent will bring;  

2.  The respondent shall then call the respondent’s witnesses;  
3  The case for the respondent then closes; 
4.  The applicant may then make a brief statement outlining the applicant’s case and describing the evidence the 

applicant will bring;  
5.  The applicant may then give evidence and call witnesses;  
6.  The case for the applicant then closes; 
7.  The applicant may then make closing submissions as to the evidence and the law; 
8.  The respondent may then make closing submissions as to the evidence and the law; 
9.  The applicant then has a right of reply limited to any questions of law raised by the respondent that could not 

reasonably have been anticipated.   
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
 

 

2011 WAIRC 00282 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES EMMA CRINITI 
APPLICANT 

-v- 
SCOTT TURNER - VIP PUBLISHERS AND ADCONNECT LOCAL MARKETING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 12 APRIL 2011 
FILE NO/S U 4 OF 2011, B 4 OF 2011 
CITATION NO. 2011 WAIRC 00282 
 
Result Adjournment granted 
Representation 
Applicant Mr P Mullally (as agent) 
Respondent Mr S Turner 
 

Order 
WHEREAS these are applications pursuant to s 29(1)(b)(i) and s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS the applications are set down for hearing and determination on 14 April 2011; and 
WHEREAS on 5 April 2011 the respondent sought an adjournment of the hearing on the basis that one of the respondent’s 
witnesses, who is the respondent’s partner, was unavailable to attend the hearing for medical reasons; and 
FURTHER given his partner’s illness the respondent is unable to attend the hearing given family commitments; and 
WHEREAS on 6 April 2011 the applicant’s representative advised the Commission that the applicant opposed an adjournment as 
she had not been given evidence confirming that the respondent’s partner is to undergo a medical procedure, the applicant argued 
that the respondent had previously asked for an adjournment of other proceedings to suit his private arrangements and the applicant 
questioned the respondent having family commitments which prevented him from attending the hearing; and 
WHEREAS on 7 April 2011 the respondent provided medical evidence to the Commission confirming that his partner’s medical 
procedure is to take place on 13 April 2011; and 
WHEREAS on 7 April 2011 the Commission wrote to the applicant advising her that a medical certificate had been sighted 
confirming that the respondent’s partner was to undergo treatment on 13 April 2011 and seeking the applicant’s views about the 
respondent’s request to adjourn the hearing; and 
WHEREAS on 11 April 2011 the applicant’s representative advised the Commission that the applicant would allow the 
Commission to decide whether the hearing should be adjourned; and 
WHEREAS after hearing from the parties and considering whether the Commission should exercise its discretion to grant an 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment of the hearing set down for 14 April 2011 should be granted on the basis that the 
respondent will be unavailable as he has family commitments on the date of the hearing due to his partner undergoing a medical 
procedure on 13 April 2011 and his partner will be unavailable to give evidence at the hearing; and 
FURTHER in reaching this view the Commission notes that apart from a delay in the proceedings the applicant has not highlighted 
any other disadvantage she will suffer if the adjournment is granted; 
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NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s 27(1), hereby orders: 

THAT the hearing of applications U 4 of 2011 and B 4 of 2011 scheduled for 14 April 2011 is adjourned to a date to be 
fixed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

INDUSTRIAL AGREEMENTS—Notation of— 

Agreement 
Name/Number 

Date of 
Registration 

Parties Commissioner Result 

Department of 
Health Medical 
Practitioners 
(Clinical 
Academics) AMA 
Industrial 
Agreement 2011 
PSAAG 4/2011 

18/03/2011 The Minister for 
Health 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner S J 
Kenner 

Ratification of 
Agreement 

Department of 
Health Medical 
Practitioners 
(Director General) 
AMA Industrial 
Agreement 2011 
PSAAG 5/2011 

14/04/2011 The Western 
Australian Alcohol 
and Drug Authority 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner S 
M Mayman 

Order issued 

Department of 
Health Medical 
Practitioners 
(Drug and Alcohol 
Office) AMA 
Industrial 
Agreement 2011 
PSAAG 3/2011 

1/04/2011 The Western 
Australian Alcohol 
and Drug Authority 

The Australian 
Medical Association 
(Western Australia) 
Incorporated 

Commissioner J L 
Harrison 

Agreement 
registered 

Waikiki Private 
Hospital Health 
Services Union 
Enterprise 
Agreement 2011 
AG 5/2011 

25/03/2011 Health Services Union 
of Western Australia 
(Union of Workers) 

Mr Anthony James 
Robinson Trading as 
Waikiki Private 
Hospital 

Chief 
Commissioner A 
R Beech 

Agreement 
registered 

 

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with— 

2010 WAIRC 00912 
DECLARATION PURSUANT TO SECTION 42H 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 23 SEPTEMBER 2010 
FILE NO/S APPL 144 OF 2010 
CITATION NO. 2010 WAIRC 00912 
 
Result Declaration issued 
Representation 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell 
 



694 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Declaration 
WHEREAS by notice of initiation of bargaining dated 7 July 2010 the applicant notified the respondent pursuant to s 42 of the 
Industrial Relations Act 1979 (‘the Act’) that it was initiating bargaining for a new industrial agreement covering employees in 
classifications contained in cl 4.2 – Classifications and Pay Rates of the Public Transport Authority Rail Car Drivers (Transport 
Train Operations) Award 2006 (‘the Award’) who are engaged in work on the metropolitan rail network with the parties to the 
proposed industrial agreement being the applicant and the respondent; 
AND WHEREAS by notice of response to initiation of bargaining pursuant to s 42A of the Act the respondent informed the 
applicant on 8 July 2010 that it wished to enter into negotiations for an industrial agreement; 
AND WHEREAS the Commission has been informed that the parties have met on 30 April, 6 May, 27 May, 14 July, 26 July, 
27 July, 11 August, 18 August and 25 August 2010 in relation to negotiations for a proposed industrial agreement; 
AND WHEREAS the parties have sought the assistance of the Commission in compulsory conferences pursuant to s 44 of the Act 
in application C 33 of 2010 in relation to their bargaining for an industrial agreement and the Commission has been fully informed 
as to the claims and counter-claims advanced between the parties during the course of the negotiations for a proposed industrial 
agreement; 
AND WHEREAS during the course of the negotiations for a proposed industrial agreement a significant number of rail car drivers 
to be covered by the proposed industrial agreement have sought and obtained independent representation of their industrial interests 
separate to that advanced on their behalf by the applicant; 
AND WHEREAS whilst the Commission has been informed that the applicant and respondent have made some progress in relation 
to some issues to be contained in a proposed industrial agreement there remain significant differences particularly in relation to 
wages, allowances and the term of any proposed industrial agreement; 
AND WHEREAS the rail car driver group independently represented have also engaged in discussions with the respondent in 
advancing claims on their behalf substantially different to those advanced by the applicant; 
AND WHEREAS on 22 September 2010 the Commission was informed that the respondent was not able to accede to the demands 
made by the rail car group independently represented and counter-proposed that rates of pay be consistent with the constraints 
imposed upon the respondent by the State Government Wages Policy; 
AND WHEREAS the Commission was informed that similarly, the respondent has advised the applicant that it is unable to meet 
the applicant’s claim in relation to wages and allowances by reason of the Wages Policy; 
AND WHEREAS the Commission, having regard to all of the material before it, is satisfied that the applicant has bargained in 
good faith; that bargaining between the applicant and the respondent has failed; and that in the Commission’s opinion, there is no 
reasonable prospect of the negotiating parties reaching an agreement for a proposed new industrial agreement; 
NOW THEREFORE the Commission, pursuant to the powers vested in it by s 42H(1) of the Act hereby declares – 

THAT bargaining has ended between the negotiating parties to this application. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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The Application 
1 The present matter before the Commission is one brought pursuant to s 42I of the Industrial Relations Act 1979 (“the Act”) by 

which the applicant seeks an enterprise order.  The terms of the enterprise order sought by the applicant are set out in the 
proposed Public Transport Authority Railcar Drivers (Transperth) Train Operations) Enterprise Order 2010 (“the applicant’s 
EO”).  By notice of answer and counter-proposal, the respondent has objected to much of the content of the applicant’s EO and 
has counter proposed an enterprise order sought by it to be known as the Public Transport Authority (Transperth Train 
Operations Railcar Drivers) Enterprise Order 2010 (“the respondent’s EO”). 

2 Apart from the proposed terms of the enterprise orders sought by both the applicant and the respondent, the main 
distinguishing feature between the applicant’s EO and the respondent’s EO, is that the applicant proposes that the enterprise 
order operate in conjunction with the terms of the existing award covering railcar drivers, that being the Public Transport 
Authority Railcar Drivers (Transperth Train Operations) Award 2006 (“the Award”).  The respondent’s EO seeks in effect to 
incorporate the provisions of the Award into its proposed enterprise order, subject to some variations as set out in its counter 
proposal. 

3 Additionally, some 253 Railcar drivers employed by the respondent sought, and were granted, leave to intervene in the 
proceedings pursuant to s 27(1)(k) of the Act.  This group, which I will describe as the Railcar Driver Group, is separately 
represented by Mr Momber of counsel.  The Railcar Driver Group has filed what is described as a “Log of Claims – The 
Railcar Group” which seeks wages and conditions in addition to the terms of the Award. 

4 Leave to intervene pursuant to s 30(1) of the Act was also granted to the Minister in relation to the operation and effect of the 
State Government’s Wages Policy (“Government Wages Policy”) in the present proceedings. The Minister was represented by 
Mr Andretich of counsel. 

5 The applicant appeared through Mr Ferguson and the respondent through Mr Farrell. 
Procedural Matters 
6 On 17 November 2010 the Commission made directions for the purposes of hearing and determining the application.  Those 

directions required the applicant, the respondent and interveners, to file and serve witness statements and supporting material, 
and outlines of submissions. The application was listed for hearing on 6 to 15 December 2010 inclusive. 

7 By direction of 6 December 2010, following the conferral of the parties, interveners and the Commission in further 
conciliation, it was agreed by the parties and interveners that the Commission proceed to hear and determine the application 
essentially “on the papers”, on the basis of the written submissions and evidence as filed.  This was further supplemented by 
witness statements and written submissions in reply and by a hearing on 15 December 2010, at which the parties and the 
interveners had the opportunity to make further oral submissions in support of their respective contentions.  A large body of 
material has been filed by the parties and the interveners in support of their respective contentions. 

8 Supplementary submissions and reply witness statements were filed on 17, 23 and 24 December 2010. Additionally, further 
materials requested by the Commission concerning recent historical comparisons of wage rates between the various State 
urban rail networks were provided on 21, 22 and 23 February 2011.   

9 No party or intervener sought to cross-examine any of those persons who had prepared witness statements on behalf of the 
parties and interveners and those statements stand as the evidence in this matter. 

10 The Commission records its gratitude to the parties and interveners for the detailed and helpful submissions and evidence that 
have been filed, supplemented by the matters dealt with at the hearing on 15 December 2010.  

11 Additionally, the Commission has been assisted by conducting workplace inspections on 2 December 2010, during the course 
of which the Commission inspected the Claisebrook Depot and its various facilities and undertook train journeys on several of 
the respondent’s train lines.  This included opportunities to speak with and observe railcar drivers at work driving trains on the 
metropolitan rail passenger transport network. These inspections have been of considerable assistance to the Commission in 
gaining a better appreciation of the submissions and evidence adduced in the proceedings. 

Background 
12 The circumstances giving rise to the present proceedings have a considerable, and at times quite turbulent, history.  For the 

purposes of placing the present application in context, I propose to briefly advert to some of the more recent history of the 
industrial relations between the parties and the Railcar Driver Group.  That recent history, and the industrial relations between 
the applicant, the respondent and the Railcar Driver Group, is somewhat unusual, and indeed, may be unprecedented in recent 
industrial relations history in this State, if not nationally. 

13 In terms of industrial instrument coverage, at the time of the making of the Award, an industrial agreement under the Act was 
made, entitled the Public Transport Authority Railcar Drivers (Transperth Train Operations) Enterprise Agreement 2006 (“the 
2006 Agreement”). 

14 The 2006 Agreement expired on 31 December 2007, and thereafter effective 1 January 2008, the applicant retired from the 
2006 Agreement with the consequence that the wages and conditions of employment of the Railcar Driver Group were 
regulated by the Award.  This situation continued, despite an offer made by the respondent to the applicant in May 2009 for 
entry into a new industrial agreement. 

15 The circumstances giving rise to the present proceedings occurred in about July 2010, when the applicant initiated bargaining 
with the respondent for a new industrial agreement to cover drivers covered by the Award.  Despite bargaining taking place 
between the parties, no agreement was reached and ultimately, the Commission determined by declaration pursuant to s 42H of 
the Act, that bargaining had ended.  Upon that declaration having been made, the present proceedings for an enterprise order 
pursuant to s 42I were commenced. 

16 The period of the bargaining negotiations between the parties was accompanied by significant industrial action by the railcar 
drivers covered by the Award, which has been recorded in detail by the Commission in earlier proceedings.  Suffice to say that 
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the Railcar Driver Group have been a disaffected group of employees for some time, which is in part linked to union rules 
issues associated with the State and federal unions to which the railcar drivers are eligible to belong. 

17 As a part of determining the industrial dispute between the parties and the Railcar Driver Group, on 24 September 2010 the 
Commission issued interim orders, part of which provided for an interim 5% wage increase for the drivers covered by the 
Award, which wage increase is able to be offset from any wage increase determined as a result of these proceedings. 

18 There has been no further industrial action of any kind since the Commission’s interim order was made. 
Contentions of the Parties  
19 As noted above, the parties and interveners have filed detailed written submissions in support of the cases put by them, as 

supplemented by oral submissions at the hearing before the Commission on 15 December 2010.  What follows, is necessarily 
only a summary of those submissions.  I will deal with aspects of the submissions of the parties in detail, when considering 
aspects of the claims and counter claims advanced as a part of the present proceedings. 

Applicant’s Submissions and Evidence 
20 Mr Ferguson, on behalf of the applicant, noted the history of frustration amongst members of the Railcar Driver Group, which 

has spanned many years, in relation to wages and conditions of employment.  In canvassing the history of industrial instrument 
coverage since about 2004, reference was made to an enterprise order made by the Commission in July 2004.  It was contended 
by the applicant that a major issue in dispute at the time of the making of the enterprise order was provision for “trips and 
distance”, which was a condition of employment originally arising from the Locomotive Enginemen’s Award 1973. 

21 Later, in 2006, the applicant negotiated with the respondent the terms of the Award.  Mr Ferguson emphasised that at this time, 
as a part of the making of the Award, the applicant agreed to a “buyout” of the trips and distance provisions, in return for 
which the Award contained a 5.5% wage increase which was, in turn, reflected in the 2006 Agreement.  The applicant referred 
to the Award and the 2006 Agreement as arising from the “ashes of the enterprise order”, which in Mr Ferguson’s submission, 
was seen by the applicant and the Railcar Driver Group as an unsatisfactory outcome given the issues raised at the time of the 
making of that enterprise order. 

22 After the drivers retired from the 2006 Agreement and returned to regulation solely by the Award, a private arbitration took 
place to correct various provisions of the Award.  The applicant submitted that the result of the private arbitration in May 2008 
has never been accepted by the workforce as a fair outcome.  The Railcar Driver Group have maintained since that time, that 
the suburban electric railcar allowance (“the SERA”), negotiated as a part of the Award and 2006 Agreement process, was 
unfairly reduced from a daily paid rate to a weekly amount, resulting in a reduction from some $177 per week to $35.40 per 
week, which is the present rate for the SERA. 

23 In his submissions, Mr Ferguson referred to the applicant’s rejection on behalf of the drivers covered by the Award, of 
enterprise bargaining negotiations, in 2009, which entailed an offer of a 15% wage increase over the course of three years.  The 
respondent’s offer was rejected by the workforce by reason of aspects of the proposed agreement considered unacceptable to 
them, in particular provisions concerning compulsory overtime, shift times and lengths and residual disharmony following the 
events outlined above. 

24 Mr Ferguson emphasised in his submissions that the present proceedings for an enterprise order seek a resolution of the issues 
in dispute between the parties, issues which have fermented a history of disputation over many years, and which the applicant 
is keen to overcome in order to provide industrial stability and harmony for the period ahead. 

25 A key theme advanced in the applicant’s submissions is the view amongst the driver workforce that there exists a significant 
disparity between rates of pay for drivers operating on the respondent’s urban rail passenger transport network, when 
compared to their counterparts in other States.  It is contended that the drivers employed by the respondent are significantly 
lower paid than their counterparts operating in the same industry, and performing largely the same work. 

26 This key theme was unashamedly advanced as a basis for a claim for comparative wage justice between the employees the 
subject of these proceedings in this jurisdiction, and those performing like work in other jurisdictions. In support of its claims, 
the applicant advanced a table of prevailing rates of pay for railcar drivers across the various States, as follows: 

New South Wales 
Present rate as from April 09 

$1,096.45 
 
see exhibit U2 

under negotiation - claim expectations 
4% (2010) 3.5% (2011) 3.5% (2012) 
$1140.31 $1180.22 $1221.53  

Victoria 
 
see exhibit U3 

negotiation concluded 
July 2010 $1382.06 
July 2011 $1452.02 
Jan 2012 $1481.06 

Queensland (City Train) 
 
see exhibit U4 

negotiation concluded 
Oct 2010 $1190.29 
Oct 2011 $1237.89 

South Australia 
Present rate Jan 2010 

$1101.69 
 
see exhibit U5 

under negotiation 
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27 In addition to wage rates on a comparative basis, the applicant has identified key issues of importance to it in these proceedings 
including shift rosters and shift lengths; amendments to rosters once posted; shift work allowances and allowances for roster 
changes and operating Railcars; overtime rates; and discipline. 

28 A number of submissions were made by Mr Ferguson in relation to the principle of comparative wage justice.  In support of 
the applicant’s arguments, reference was made to a number of authorities of industrial courts and tribunals historically that 
have referred to this principle, in particular principles established by the former Commonwealth Conciliation and Arbitration 
Commission.  The applicant referred to six principles in the assessment of a comparative claim, being the prevailing rate paid 
to an occupation; an assessment of the value of work being undertaken; the application of comparative wage justice principles 
within and between awards (and in the applicant’s case between agreement outcomes); the necessity to settle industrial 
disputes; the capacity to pay of an industry or economy; and the public interest. 

29 It was the contention of the applicant that, as enterprise order making proceedings are like award making proceedings, the 
Commission should be primarily guided by s 26(1)(a) of the Act, which requires the Commission in the exercise of its 
jurisdiction under the Act, to decide a matter according to equity, good conscience, and the substantial merits of the case. 

30 Furthermore, in applying this approach to the resolution of the present matter, the applicant submitted that “comparative wage 
justice was also an important criterion for the maintenance of industrial peace, for wage relativities establish an individual 
status in both industry and society and where varying rates apply for the same class of work it will arouse strong resentment”. 
The applicant contended that there was a necessity in this case to settle an ongoing industrial dispute that has been the cause of 
significant disharmony in the respondent's workplace for many years. 

31 The applicant referred to the objects of the Act in s 6, in particular s 6(a) to promote goodwill in industry and in enterprises 
within industry and in further reliance on the objects in ss 6(a), (ac), (af), (c), (ca), (e), of the Act, in fulfilling those objects, it 
was contended that “Therefore as stated at 28. The union advocates that this Commission accepts that for the purpose of 
settling this dispute, Comparative Wage Justice has many benefits in bringing about a fair outcome and is a doctrine applicable 
in all the circumstances of this case”. 

32 In particular, the applicant urged the Commission to adopt the approach in the Locomotive Enginemen’s Case (1925) 
21 CAR 442 where at 445, Powers J set rates of wages for locomotive engine-drivers across the various States by adopting a 
fair average rate for drivers of trains across the mainland capitals.  Adopting this approach, the applicant contended that wage 
outcomes for 2010, 2011 and 2012, were represented in the following table: 

2010 2011 2012 
NSW $1140.31 NSW $1180.22 NSW $1221.53 
Vic $1382.06 Vic $1452.02 Vic $1481.06 
Queen $1190.29 Queen $1237.89 Queen No data 
SA $1101.69 SA No data SA No data 
total $4814.35 total $3870.13 total $2702.59 
Average $1203.58 average $1290.04 average $1351.30 

Median $1140.31 median $1237.89 median 
TABLE 1 

note: The median is the middle number of (average of the two middle most numbers if the set comprises an even 
number) Its advantage is that it is not affected by numbers that are unusually low or unusually high. 

33 Thus, the applicant contended that a fair and reasonable approach to determining an appropriate rate of pay for railcar drivers 
would be to adopt the median rate as above.  Furthermore, the applicant’s submission was if one has regard to the wage offer 
of the respondent that was rejected by the workforce in 2009, in connection with the negotiation of a new enterprise agreement, 
the following is revealed: 

$1,013.00 (award rate) @ 5% $1063.65 2009 
$1063.65 @ 4% = $ 1106.20 
$1106.20@ 1%= $1117.26 

2010 

$1117.26@ 4%=$1161.94 
$1161.94 @ 1%=$1173.56 

 
nominal expiry 2011 

see exhibit 13     TABLE 2 
34 It was contended that in relation to the wages claim for 2010, at the median rate of $1140.31, this represents a fair and 

reasonable rate of wage. This is so when compared to the respondent’s offer made in 2009, as to what the rate of pay would 
have been in 2010.  The claimed rate for 2010 was submitted by the applicant to represent the real market value of the work of 
railcar drivers across the nation, and represents a 9.4% wage increase on the present Award rate. 

35 The rate claimed of $1237.89 as a median rate for 2011 represents a further 8.5% wage increase and is some $64 greater than 
that offered by the respondent in the 2009 bargaining round. 

36 In terms of 2012, Mr Ferguson submitted that, as the applicant has contended that the applicant’s EO operate for a term of 18 
months, no wage increase be prescribed, given a nominated expiry of the enterprise order on 1 July 2012.  It was submitted that 
the parties should be directed to commence negotiations within three months of the expiry of the applicant’s EO, which may 
also assist in enabling any wage increases awarded for 2011 to be spread throughout the calendar year. 
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37 There were a number of submissions made by the applicant concerning the public interest and the national and State 
economies. 

38 In referring to s 26(1)(c) of the Act, Mr Ferguson contended that this was a case in which the Commission should take into 
account the interests of the community as a whole as a relevant consideration.  These matters were contended to include the 
costs involved in granting the applicant’s claims; the State and national economy; the Government Wages Policy; and that the 
employees covered by the applicant’s EO should not be materially disadvantaged compared to other employees in the same 
industry or occupations elsewhere. 

39 In referring to the public interest generally, Mr Ferguson referred to In Re Crown Employees (Teachers – Department of 
Education) Award [1970] AR (NSW) 345, a decision of the Industrial Commission of New South Wales dealing with wages 
for State school teachers in that jurisdiction. Reference was made to the observations of Sheldon J at 521 where it was said: 

“Teachers are certainly the biggest professional career industry group in the community.  Their numbers are so 
large that any award materially increasing their salaries must necessarily involve a great sum of money, but this 
fact is not a legitimate barrier to their right to receive remuneration commensurate with their work and its 
contribution to the welfare of the community.” 

40 In referring to the broader national economic outlook, the applicant took the Commission to the Australian National Accounts:  
National Income, Expenditure and Product ABS June Quarter 2010, and said this leads to the conclusion that: 
(a) Labour costs have fallen by 2.8% over 12 months; 
(b) Labour cost reductions have coincided with GDP per hour worked in the market sector (a measure of labour 

productivity) rising by 1.8% in trend terms; 
(c) The profit share has grown to 26.7% in trend terms after the second successive quarter of growth; 
(d) GDP grew by 4.1% annually in trend terms and 2.1% in the March quarter; 
(e) In trend terms, growth during the quarter was strongest for Western Australia rising by 2.7%; 
(f) Consumption expenditure in Western Australia in trend terms increased by 2.5%; 
(g) Western Australia recorded positive growth of 1.8% as a measure of private gross fixed capital formation; and 
(h) In trend terms, overall growth was positive with the strongest growth recorded in Western Australia of 11.1%. 

41 The Commission informed the parties prior to the hearing that it intended to take into account recent reports on the state of the 
Western Australian economy, the parties and interveners therefore addressed this point. The applicant submitted that the 2009-
10 Annual Report on State Finances indicates that: 
(a) There has been an $831,000,000 general government operating surplus recorded for 2009-10 which is some 

$541,000,000 higher than the estimate published in the May 2010 State Budget; 
(b) The surplus represents some 3.8% of general government revenue compared to an average surplus outcome of 

11.5% of revenue over the period 2003-04 to 2007-08; 
(c) Wages pressures are anticipated to ease in the short term given the impact from the slow down of the State economy 

in 2008-09.  Also, the Wage Price Index rose by 5.2% over 2008-09, which has created a high base level for wages 
growth in 2009-10; and 

(d) As the State economy recovers in 2010-11, the Wage Price Index is forecast to grow by 3.25% and 3.5% in 2011-
12. 

42 Overall, the applicant submitted that the Western Australian economic position is robust, whilst acknowledging that prudent 
economic management policies are necessary to sustain ongoing growth and recovery. 

43 In terms of the Government Wages Policy, the applicant submitted that any such policy, as good policy, must be capable of 
accommodating situations where the strict application of its terms is not in the public interest and would be contrary to an 
outcome based upon principles of equity and fairness.  In this respect, it was said that the railcar drivers have been excluded 
from the benefits that flowed from the period of 2008-09 and there is financial capacity within the State to sustain an 
improvement in their wages which is in the public interest and consistent with a fair and just outcome. 

44 Turning away from the wages claim and the relevant principles urged upon the Commission, Mr Ferguson made a number of 
other submissions in relation to specific aspects of the applicant’s EO claim. 

45 In relation to the additional margins payable to shed drivers, driver trainers and driver coordinators, the applicant made a 
number of submissions. 

46 The applicant’s claims for margin increases for these three classifications were set out in a table as follows: 
Currently margins within the Award provide the following outcomes as shown in column one and two below.  
The union claim is shown in column three and four: 
Present margins Rate new margin claim 
Driver Railcar -100% $1042.80   
Driver (Shed) -100% $1042.80 6% $1105.37 
Driver Trainer -105% $1098.80 113% $1178.36 
Driver Co-coordinator 
111% 

$1154.80 121% $1261.78 

TABLE 3 
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 Note: Figures based upon award rates prior to the "interim order" being made. 
47 In relation to the Driver Coordinator, this classification is presently paid at a rate of 111% of a driver’s rate.  By way of 

background, the applicant contended that in 2006, as a part of negotiations in relation to wages, wage rates for drivers and the 
related classifications were disaggregated. The impact of this on Driver Coordinators was significant because their roster, 
following disaggregation of wage rates, did not enable the same earning capacity as other classifications. 

48 In June 2006, a competency profile for Driver Coordinators was undertaken by the Transport and Storage Industry Training 
Council on behalf of the respondent.  The purpose of this study was to determine whether Driver Coordinators were 
performing tasks and undertaking duties outside of the existing JDF for the position and the then competency profile, and 
whether there may be any requirement for reclassification for the job. 

49 The applicant contended that as a consequence of this review, the Driver Coordinator margin increased to 17% above the 
drivers’ rate. Following the rejection by the drivers’ of an industrial agreement in 2008 and a subsequent return to coverage 
under the Award, the Driver Coordinator margin reduced to 111% of the drivers’ rate, as is the current margin. 

50 The issue of margins for Driver Coordinators continued. As a result of discussions between the parties, from March 2008, the 
respondent agreed to provide an allowance of $168.19 per week for this group.  Subsequently, the allowance has been reduced 
by the amount of the Commission’s General Order in the State Wage Cases of 2009 and 2010, leading to a current rate of 
$139.39 per week. 

51 The applicant contends that as a consequence, the Driver Coordinators have suffered a reduction in their wages over the course 
of 2009 and 2010, by the absorption of State Wage Order increases. 

52 The justification for an increase in the Driver Coordinator margin to 121% of the driver rate is essentially twofold.  Firstly, it is 
contended that the June 2006 Training Council report identified that the Driver Coordinators have responsibilities that are in 
addition to, and at a higher level than, those identified in the relevant JDF. Emphasis was placed on the training responsibilities 
of Driver Coordinators, and additionally substantially higher levels of supervision, situational analysis, communications and 
the coordination of group activities than that specified in the JDF requirements. 

53 Secondly, the applicant contended that the ongoing requirements of the respondent following the commissioning of the 
Mandurah to Perth rail line, have placed a greater level of burden on Driver Coordinators to acquire higher levels of knowledge 
relevant to the operation of a modern rail network. 

54 Specifically, it was contended that training and assessment workloads have increased in complexity since 2007.  The training 
package for which the Driver Coordinators are responsible has been expanded, having regard to new railcars and technology, 
signalling new track and block station movements on the Mandurah line; tunnel evacuation for Perth Underground and the 
Esplanade, and the introduction of biennial training. 

55 Furthermore, reference was made to the numbers of new drivers being trained and assessed at the present time as being at the 
same high level as occurred in 2007-08, when the Driver Coordinator margin was increased to 117% of the driver’s rate. 

56 In conjunction with this, the applicant submitted that additional functions and responsibilities are required to be performed by 
Driver Coordinators outside of the agreed JDF. These include help in organising rostering of assessments; making up 
assessments of workers; maintaining spreadsheets and other training documents; answering telephone calls from drivers 
regarding on track emergencies and fault situations; and organising change outs for railcars, in particular on weekends, when 
no Depot Master is present. 

57 Reference is also made to the required qualifications for Driver Coordinators, they being the Certificate III in Railcar Transport 
and Distribution and the Certificate IV in Workplace Training and Assessment.  The contention was that the only other 
position requiring such qualifications is the respondent’s Training Manager EMU which is a Level 6 position with a base 
salary of $102,000.00. 

58 In referring to the evidence of Ms Kent, a Driver Coordinator, reference was also made to discussions between the Driver 
Coordinators directly and the respondent, concerning the replacement of the current allowance with an increased margin above 
the drivers’ rate, whereby it is said that the respondent itself has contemplated a margin of approximately 19-20% in these 
discussions. 

59 On all of these bases, the applicant contends that a margin of 121% is fair and reasonable. 
60 Ms Kent is presently employed by the respondent as a Driver Coordinator and has been in that position, based at the Nowergup 

Depot, since 2005, following the extension of the respondent’s rail network to Clarkson.  Ms Kent gave evidence about the 
responsibilities of her position, and the margin between her rate of pay and that of a Driver. 

61 According to Ms Kent, under the terms of the Award, she was paid a margin of 11.5% above the drivers’ rate.  This margin 
was set at a time when drivers were paid an aggregate rate. 

62 Ms Kent referred to the disaggregation of rates of pay for train drivers from 2007.  However, for Driver Coordinators, their 
rosters were such that the move to disaggregation was going to cause that group a significant financial disadvantage.  As a 
result, the respondent agreed with the Driver Coordinators, to maintain the relativity between their rate of pay and train drivers, 
by implementing an aggregate rate. 

63 Arising from this, the respondent initiated the review of the duties of Driver Coordinators, referred to above.  According to 
Ms Kent, following the review report, a new JDF was prepared and implemented for Driver Coordinators, and an agreed 
margin was set at 117% of the drivers’ base rate.   

64 Whilst on the reversion to the Award, as noted, the rate for a Driver Coordinator fell back to 111.5% above the drivers’ rate 
Ms Kent gave evidence about the agreement with the respondent for an additional allowance to make up the difference. This 
was initially set at $168 per week, but as referred to in Ms Kent’s evidence, it has been progressively decreased by the 
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absorption of State Wage Order wage increases, and following the absorption of the 5% interim wage increase, it is now $80 
per week. 

65 In addition to the reduction in the allowance agreed with the respondent, Ms Kent gave evidence about the changes to the 
duties and responsibilities of a Driver Coordinator. In particular she referred to a continuing increase in training loads, despite 
the opening of the Mandurah Line in 2007. 

66 Furthermore, Ms Kent referred to a greater level of complexity in the training packages conducted by the Driver Coordinators 
and the introduction of biennial training in 2009, which has resulted in all 280 drivers or thereabouts, being trained in a week 
long training course and a full day track assessment. 

67 Additionally, Ms Kent referred in her evidence to daily tasks performed by Driver Coordinators that are above and beyond the 
JDF agreed with the respondent and introduced in 2007. Some of this work includes assistance in rostering of assessments, 
which involves the application of some rostering principles; maintaining spreadsheets and other training documents; answering 
phone calls from drivers when they encounter on track emergencies or other situations, and providing assistance with faults to 
their railcars; and providing assistance in organising change-outs for railcars, especially on weekends, when no Depot Master 
is on duty. 

68 Ms Kent’s evidence was that none of this work is covered in the JDF for Driver Coordinators, but is contained in JDFs for 
other higher level positions. 

69 As referred to in the applicant’s submissions, Ms Kent noted that Driver Coordinators have to complete qualifications 
including a Certificate III in Railcar Transport and Distribution, and a Certificate IV in Workplace Training and Assessment. 

70 When looked at in this way, Ms Kent described the present situation as whilst Driver Coordinators have increased their work 
load and work value to the employer, this is being met with an effective stagnation or reduction in the remuneration for this 
position. 

71 In relation to the position of Driver Trainer, the present margin is 105% of the drivers’ rate. The applicant claims an increase in 
the margin to 113% of the drivers’ rate.  The applicant’s submission in relation to this position was that this is a demanding 
role and one that carries responsibility to ensure that Driver Trainees are fully and property trained in accordance with the 
respondent’s operating procedures.  Additionally, Driver Trainers are required to drive on the main lines when required. 

72 A number of aspects of the Driver Trainers’ responsibilities were emphasised by the applicant.  In particular is the 
responsibility of Driver Trainers for errors made by Driver Trainees under their supervision and for which errors the Driver 
Trainer may be subject to discipline by the respondent. 

73 Additionally, Driver Trainers are required to be completely familiar with the “Driver Trainer Manual” and must record all 
aspects of driver training tuition provided.  Driver Trainers also undertake appropriate “on track” practical training, and are 
required to also undertake a training course in training small groups. 

74 The applicant’s submission was that the claimed margin of 113% is reasonable and fair, and compares favourably with, for 
example, the Driver Trainer margin in New South Wales, where Driver Trainers receive a margin of approximately 112% 
above the drivers’ rate. 

75 Evidence was given by Mr Nedeljkovic, who has been a Driver Trainer for approximately five years.  Mr Nedeljkovic 
commenced employment with the then Government Railways in 1973 as a Locomotive Engineman, operating locomotives 
within the freight section of the Government Railways. 

76 Mr Nedeljkovic outlined his duties as a Driver Trainer, including the provision of all tuition to Driver Trainees, following the 
instruction given by Driver Coordinators.  This work involves practical “on track” application of knowledge acquired within 
the classroom situation and includes driving techniques; rectifying faults; safety and safe working procedures; the automatic 
train protection system (ATP); track tuition on road knowledge; and applicable emergency procedures. 

77 It was emphasised in Mr Nedeljkovic’s evidence that a Driver Trainer is responsible for any errors made by Driver Trainees 
during training.  It is the Driver Trainer and not the Driver Trainee who may be charged with a breach of operating procedures, 
which may lead to fines, a reprimand or dismissal. 

78 The selection criteria and appropriate prerequisites for a Driver Trainer, according to the relevant JDF, were outlined in 
Mr Nedeljkovic’s evidence.  Furthermore, Mr Nedeljkovic noted the significant changes in the suburban rail transport system 
from the time of his commencement in 1974.  In particular, he noted the expansion of the rail network and the significant 
increase in the span of working shifts both during weekly and weekend rail services, such that weekend operations run just 
under a 24 hour basis with approximately 22 continuous hours of scheduling Monday to Friday. 

79 In particular, Mr Nedeljkovic referred to a practice in the late 1990s, where late night services called “night riders” were 
introduced, and which were accompanied by minimum shift lengths of five hours and increased penalties by payment of 
double time for hours worked to accommodate expanded services. 

80 The movement back to the Award has led, in Mr Nedeljkovic’s view, to a detriment in terms of shift work arrangements, and 
in particular the loss of shift allowance payments on the occurrence of certain events.  Therefore, in his view, the claimed 
“block allowance” for shift work, on a Monday to Friday basis, will even out the remuneration of drivers to overcome these 
difficulties.  Mr Nedeljkovic also gave evidence in support of the applicant’s claim for a penalty payment where less than 
48 hours notice of a roster change is given by the respondent, because of the significant disruption to family and social 
activities that this can cause. 

81 Finally, submissions were made by the applicant in relation to the position of Shed Driver.  The applicant claims a margin of 
106% of the current drivers’ rate a margin not currently existing.  It is submitted that the Shed Driver carries out a role similar 
to that of a mainline driver, however, the position is confined within a depot, and involves marshalling and stowing of railcars 
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prior to and after operational use.  Emphasis was placed on the fact that Shed Drivers, as a part of their duties, are required to 
work in the extremes of weather in both summer and winter, which conditions do not apply to mainline drivers. 

82 The applicant also emphasised in its submissions that Shed Drivers provide training to Driver Trainees in the requirements of 
marshalling and stowing of Railcars. 

83 As to the quantum of the claim, Mr Ferguson also referred to discussions between the parties in relation to enterprise 
bargaining negotiations recently suggesting that the respondent accepted a margin of about 5% as appropriate. 

84 Given all of these circumstances the applicant submitted that the margin claimed of 106% for the Shed Driver rate was just and 
reasonable. 

85 Evidence in relation to the Shed Drivers’ claim was given by Mr Thomas.  Mr Thomas is presently employed as a Driver 
Trainer but was engaged as a Shed Driver from 1996 until 2009.  Mr Thomas was employed by the Government Railways in 
1978. 

86 The duties of a Shed Driver were outlined by Mr Thomas.  He referred to them as being similar to those of a mainline driver 
however, noted that a Shed Driver spends a considerable period of his or her time exposed to the extremes of weather over the 
summer and winter periods.  Furthermore, some Shed Drivers walk up to 14 kilometres per day as a part of their normal duties. 

87 Shed Drivers are responsible to the Depot Master and are required to identify railcars for maintenance and cleaning; for the 
correct stowage of railcars for scheduled passenger services; and the provision of training to Trainee Drivers over a period of 
some three days or shifts, during which time Shed Drivers train Trainees on all aspects of operating railcars within the confines 
of a depot.  This includes tuition on stow roads, safe working, safety hazards and signing off on the Driver Trainee’s “shed 
diary” once the training requirements have been met. 

88 Additionally, Mr Thomas referred in his evidence, to the requirement for a Shed Driver to be called upon at short notice to 
operate on a mainline service.  This will occur occasionally in circumstances where a driver may be either late for work or on 
track, or has been removed from driving duties because of an on track fatality or other operational incidents. 

89 Further submissions were made by the applicant in relation to a range of other claims contained in the applicant’s EO. 
90 In relation to shift work, the submission was that the union’s claim for a weekly shift work rate of $113.25 per week is based in 

principle on the outcomes contained within the National Rail Award 2010 (Cth), an award made by Fair Work Australia, 
arising from the award modernisation process under the Commonwealth legislation. 

91 It was submitted that the rates contained in the federal award have now been incorporated into the respondent’s operations in 
part, through the Public Transport Authority (Transit Officers) Industrial Agreement 2010.  The claimed $113.25 per week has 
been arrived at by taking the afternoon and night shift rates of $2.76 and $3.28 respectively, averaging then to a rate of $3.02 
per hour, multiplied by 7.5 hours daily over five days per week. 

92 The applicant contended that weekly shift allowance payment for five shifts Monday to Friday each week provides certainty in 
wage outcomes for drivers and also administrative convenience for the respondent. 

93 A comparative table of shift work rates prevailing in the other States for railcar drivers was set out in the applicant’s written 
submissions as follows: 

New South Wales April 09 $3.01-(early morning/afternoon) $3.55 -(night shift) 
Victoria Present $2.39 (early morning/afternoon) $ 2.81-(night shift) 
Queensland included in aggregated amount 
South Australia Jan 2010 $2.38 (early morning/afternoon) $2.80 (night shift) 
Perth –present Jan 2010 $2.33 (early morning/afternoon) $2.70 (night shift) 

TABLE FOUR 
94 In terms of changes in circumstances, Mr Ferguson submitted that since the introduction of suburban railcar services, there has 

been a significant expansion of the working of shifts over the metropolitan rail network.  Reference was made to the 
commissioning of the Northern Suburbs railway line in the early 1990s and most recently, the Perth to Mandurah line, which 
led to greater workloads and greater exposure to working shifts. 

95 By way of comparison, the applicant submitted that prior to the 1990s, suburban trains operated generally no later than 
11.30pm with services operating every 30 minutes on Monday to Friday.  Over the weekends services generally ran no later 
than 10pm on Saturdays with a frequency of every 30 minutes.  On Sundays, services ran no later than 9pm with frequencies of 
30 minutes. 

96 The expansion of the railway network by the Northern and Mandurah services now means that intervals between services have 
been reduced to 15 minutes on Monday to Thursday shifts, with the last service being midnight, with Friday and Saturday 
services running to 2.15am. This has led overall, on the applicant’s submission, to suburban rail services operating from about 
19 hours per day to now more likely 21-22 operating hours over a 24 hour period, to cater for the expanded community 
demand. 

97 Furthermore, the applicant noted that prior to these changes the Mandurah and Nowergup depots did not exist, as all services 
left from Perth. Given the expansion of the suburban rail network, and distances to be covered, shifts now commence as early 
as 3.30am at these depots, to accommodate the new current schedules. 

98 Additionally, the applicant submitted that the recent history of industrial instruments supports its contention.  Reference is 
made to provisions contained in the industrial agreements of 2001 and 2003, carried over into the 2004 enterprise order.  This 
provided for late night train services to be worked as additional shifts paid at double time rates for services departing between 
1am and 3am from Perth.  Additionally, a minimum shift length of five hours applied.  On the reversion of the drivers to the 
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Award, shift work arrangements have returned to the basic shift penalty patterns with no additional compensation for working 
late night services. 

99 In relation to the SERA, the applicant reiterated its earlier contention that the loss of the daily SERA payment to a weekly 
SERA payment of approximately $141.60 per week, arising from the private arbitration of the Commission in May 2008, has 
never been accepted by the railcar drivers as a fair outcome. 

100 The applicant submitted that despite what were alleged to be errors by the respondent, corrected by the Commission in its 
decision, the drivers took the proposal of the SERA payment in good faith, and regarded the Award provision agreed to by the 
respondent as appropriate consideration for moving to disaggregated wage outcomes and giving up the “distance and trip” 
payment arrangements. 

101 In the submission of Mr Ferguson, it was said that “drivers say they shook hands on the deal – only to have their hands severed 
by lies and falsehoods that followed once they returned to the 2006 Award.”  This is a matter about which, the applicant 
contended, the drivers still feel strongly aggrieved. 

102 The claim for an increase in the SERA to $52.70 per week is based on an adjustment to the originally increased amount of 
$15.45 added to the SERA, leading to the total amount of $46.35 per week incorporated into the base rate in the 2004 
enterprise order. If the $15.45 adjustment back at that time is subsequently increased by 2% annually and is added to the 
present SERA of $35.40 per week, the claimed amount of $52.70 per week is the result, which the applicant says is fair and 
reasonable and justified. 

103 The drivers are still required, on the applicant’s submission, to continue to make announcements to passengers whilst driving, 
and have maintained one of the best on time running rates in Australia, presently at around 97%. 

104 In relation to shift work, the applicant seeks a new shift alteration allowance for all shifts that are altered by more than 30 
minutes which results in a shift commencing prior to 6.30am or a shift which finishes after 6.30pm.  This will not apply to 
those shift times which are altered by consent of drivers. 

105 The claim is based upon disruption to family life and sleep arrangements, caused by late alterations to shifts.  For all alterations 
to shifts where at least 48 hours notice is not given, the allowance of $25 per shift will be payable. 

106 As to overtime, on the making of the 2006 Agreement and Award, and the disaggregation of wage outcomes, the overtime rate 
increased from 1.5 times the ordinary hourly rate to a new rate of 1.84 times the hourly rate.  This arrangement has similarly 
extended to other areas of the respondent’s operations, including those for Transwa drivers. 

107 In the alternative, if the Commission is not persuaded to increase the overtime rate as claimed, then the applicant submitted 
that the rate should reflect what is now the national standard, of 1.5 times the ordinary rate for the first three hours and double 
time thereafter, on a Monday to Friday basis. 

108 The applicant seeks a new provision in relation to the working of additional reasonable hours.  What is sought by the applicant 
is said to reflect the relevant provisions of s 62 of the Fair Work Act 2009 (Cth).  The applicant submitted that such a provision 
reflects a common sense approach to whether working additional hours should be agreed and that drivers should not be 
compelled to work longer hours or accept unreasonable roster changes from time to time. 

109 In relation to the current disciplinary provisions of the Award, the applicant acknowledges that at cl 2.5 presently the 
respondent has the power to impose fines on employees for disciplinary breaches which are greater than one day’s pay.  In 
effect, the applicant submits that there is no limit on the penalty that may be imposed.  Whilst maintaining the general view 
that penalty provisions such as presently contained in the Award are outmoded, any penalty retained should be limited to a 
maximum of one day’s pay. 

110 The applicant’s position in relation to rostering has two dimensions. The submission was that if the Commission was prepared 
to accede to its claim in relation to wages, as being based on a median rate across suburban rail systems nationally, then those 
provisions sought by the respondent in the respondent’s EO, relating to rostering, the guide roster, changes to the guide roster, 
the operational roster and changes to it, and mutual rostered changes between employees could be accepted. 

111 However, the applicant is opposed to any provision within the rostering clause which enables the respondent to roster 
overtime.  The only exception to this, on the applicant’s submission, is provision so overtime could be rostered for special 
events such as sports fixtures, concerts etc, on an as needed basis. 

112 A number of submissions were made in relation to leave entitlements.  In relation to sick leave provisions, the applicant’s EO 
seeks the insertion of a provision which reflects payment of Sunday penalty rates when an employee is ill on a rostered Sunday 
shift.  The applicant submitted this is based upon an earlier proposed order of Smith C in 2008, which was not finalised.  
However, the respondent has adopted the approach of paying sick leave occurring in a Sunday shift at the double time penalty 
rate and the applicant submits that the incorporation of this provision would be fair and reasonable. 

113 In relation to long service leave, the applicant’s claim is that employees whilst on long service leave should receive an average 
of their earnings, calculated over the six month period immediately prior to taking leave. It was submitted by Mr Ferguson that 
this was based on negotiations which occurred in 2006 leading to the Award and the 2006 Agreement whereby in exchange for 
moving to disaggregated wage outcomes, the respondent agreed to increase the overtime rate from 1.5 times to 1.84 times the 
ordinary rate and additionally, pay for payments whilst an employee is on long service leave, would be paid at the rate of the 
employee’s average earnings. 

114 The applicant contended that when the railcar drivers reverted to the Award in 2008, this provision was forgone.  Since that 
time, in the absence of being able to reach a new industrial agreement, it would be equitable and fair to return the benefit of 
this provision to the drivers. 
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115 In relation to various community leave provisions, such as Cultural and/or Ceremonial Leave, Blood and Plasma Donors 
Leave, Witness and Jury Service, Study Leave, Emergency Services Leave, Paid English Leave Training, and Defence Reserve 
Leave, the applicant accepts the respondent’s proposed provisions.  Similarly, in relation to the cashing out of leave 
entitlements, the applicant is in general agreement with the respondent’s proposed clause.  However, reference is made to the 
respondent’s EO cl 29.2, requiring any request for cashing out of leave to be made within the time period for the Leave Roster 
Process under cl 30 of the respondent’s EO.  The applicant submits that provision should be made for some flexibility whereby 
an employee does not make a request within the time provided, and then suffers a particular hardship. 

Railcar Driver Group Submissions and Evidence 
116 As noted above, the Railcar Driver Group represented by Mr Momber, has filed what it describes as a “Log of Claims” 

representing conditions claimed by these employees to be incorporated in any enterprise order made in these proceedings.  
Save as set out in the Log of Claims, the Railcar Driver Group contend that the remaining terms and conditions be as 
prescribed by the Award. 

117 Mr Momber submitted that one of, if not the main issue in dispute for the purposes of these proceedings, is the wage rates for 
railcar drivers.  It was contended that despite significant increases in the cost of living, the Railcar Driver Group has received 
relatively small annual wage increases, comprising flat dollar amounts, arising from State Wage Orders.  These have been less 
than CPI increases over the comparable period of time. 

118 Mr Momber submitted on behalf of his clients, that the drivers’ current remuneration is not commensurate with the work, skill 
and responsibility of the position.  Additionally, it is contended that comparing rates of pay for the drivers with other train 
drivers within the respondent’s operations, such as Transwa, their conditions are vastly inferior. 

119 Accordingly, a fair and equitable wage increase is justified for the drivers.  This comprises two broad elements. The first is a 
retrospective adjustment to the Award base rate of pay by progressive CPI adjustments from 1 July 2006, taking the base rate 
to $1,130.04 per week.  This would mean effectively a lump sum payment equivalent to each driver representing the difference 
between the actual Award base rate as of 1 July each year from 2006 to date, compared to the adjusted rate. 

120 Secondly, the Railcar Driver Group seeks a new pay structure based upon five levels, with drivers reclassified as Technical 
Officers Level 1 to Level 5.  The Technical Officer base rate for a qualified driver is claimed at $1,245 per week, which 
represents the average of driver rates across all capital cities in Australia.  Additionally, there is claimed an adjustment at 3% 
annually in that base rate to a maximum of 5 years. 

121 For trainees, the base rate is proposed at 85% of the Technical Officer Level 1 rate.  The Shed Driver, to be retitled Technical 
Officer Shed is claimed to have a 2.5% margin greater than the relevant Technical Officer Level 1-5.  For Technical Officer 
Trainer the margin claimed is 105% of their relevant Technical Officer Level 1-5 rate.  For Technical Officer Coordinators, the 
claimed rate is a margin of 112% of the relevant Technical Officer Level 1-5 rate. 

122 The Railcar Driver Group submitted that financial pressures felt by employees, through significant increases in the cost of 
living in particular utilities and other cost increases imposed by the State Government, are a relevant consideration in the 
Commission’s assessment of a fair and reasonable rate of pay:  The Executive Director Department of Education and Others 
(2010) 90 WAIG 615. 

123 In relation to the claimed base rate for a Technical Officer Level 1 of $1,245 per week, as an average rate across Australia, 
Mr Momber contended that such a wage increase is fair and reasonable.  He submitted that in comparative terms, the only 
other directly comparable drivers to those in Western Australia are drivers employed by Connex in Melbourne, as driver only 
operated railcars, where the base rate of pay is presently $1,382.02 per week.   

124 It is noted at annexure I to the Railcar Driver Group written submissions that services in Brisbane, Sydney, and Adelaide, are 
both driver and guard operations whereas the only “driver only” operations, are conducted in Perth and Melbourne.  However, 
supplementary material filed by the Railcar Driver Group would suggest that driver only operations also exist in South 
Australia. 

125 The wage increases sought by the Railcar Driver Group will, in its submission, assist in the respondent retaining staff and 
rewarding experience, and will also provide a short and long term saving in driver training and recruitment, which has been a 
significant cost for the respondent over the last three years. 

126 There was also a submission that given the current state of the Western Australian economy, which is recovering strongly, to 
grant the wages claim advanced by the Railcar Driver Group will not place any pressure on the State’s credit rating or require 
additional borrowing. 

127 Submissions were made in relation to the claim by the Railcar Driver Group for a backdated increase to the SERA.  The 
submission was made that the private arbitration of the Commission in 2008, led to a significant detrimental effect on railcar 
drivers of approximately $140 per week.  There was also a submission that, as amplified in the hearing on 15 December 2010, 
the Award cannot be detrimentally varied as a result of a private arbitration, any such order made was beyond power. 

128 Furthermore in relation to the SERA, it was submitted that at the time of the Award being in effect and prior to the consent 
variation to it following the private arbitration, the SERA was paid on a per shift basis and drivers employed by the respondent 
at or about this time were offered, and accepted, contracts of employment on the footing that they would receive this rate of 
pay.  There was no indication by the respondent to such drivers who were offered employment at this time that this significant 
component of their weekly remuneration was in dispute. 

129 Mr Momber submitted that the SERA was originally established in 1991 at approximately 6% of a railcar drivers’ base rate of 
pay.  The present SERA fails to recognise additional responsibilities of drivers, and is presently set at approximately 3.6% of 
the base rate. 
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130 A number of submissions were made about other conditions sought in the proposed enterprise order relating to leave and other 
entitlements.  Many of these claims are based upon conditions presently applying to the respondent’s salaried officers or office 
staff covered by The Public Transport Authority Salaried Officers Agreement 2008.  These matters relate to Cultural / 
Ceremonial Leave; Blood / Plasma Donors Leave; Emergency Service Leave; Defence Force Reserves Leave; salary 
packaging arrangements; cashing out of entitlements; Witness and Jury Service; Purchased Leave Wage Arrangements and 
Purchased Leave Deferred Wages.  The general submission in relation to these claimed entitlements was that the railcar drivers 
should not be treated less beneficially than other staff of the respondent. 

131 Furthermore, allowances are claimed in relation to shed working and working shifts.  In relation to shed working, the Railcar 
Driver Group claim that a driver rostered on the shed roster be paid a 2.5% loading on the Technical Officer Level 1 base rate.  
In relation to shift work, it was submitted that the current shift penalties in the Award do not properly compensate drivers for 
the effect of shift work.  For early morning shifts, a loading of 13.75% is claimed.  For afternoon shifts, a loading of 15.25% is 
claimed.  For working night shifts, a loading of 20% is claimed in recognition of the effect of shift work on the health and well 
being of drivers. 

132 In relation to the claim for a retrospective lump sum wage adjustment, it was submitted that the Commission has the power to 
make such an order: Public Transit Authority v The Australian Rail, Tram and Bus Industry Union of Employees, West 
Australian Branch (2004) 84 WAIG 2406 at 2455; The Construction, Forestry, Mining and Energy Union of Workers and Ors 
v BHP Billiton Iron Ore and Ors (2004) 84 WAIG 3219 at pars 357 and 359; City of Perth and Communications, Electrical, 
Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical 
Division, WA Branch and Others AG 160 of 1999 at cl 9.1 (2000) 80 WAIG 490. 

133 A further issue in dispute identified by Mr Momber is that related to rostering.  He submitted that the Railcar Driver Group 
rostering provisions as contained in its log of claims, substantially reflects the existing arrangements in place under the Award.  
It is contended that these arrangements should not be altered as proposed by the respondent. 

134 The submissions of Mr Momber were supported by a number of witness statements. 
135 Two witness statements were filed by Mr Paterson, who is a railcar driver and has occupied this position since April 2008.  

Mr Paterson’s initial witness statement dealt with the issue of the SERA.  He testified that when he was appointed as a Railcar 
Driver he was informed that his conditions of employment were to be in accordance with the terms of the Award.  Mr Paterson 
said that he was urged by the respondent to read his letter of offer of employment with the attached conditions, including the 
Award, carefully before accepting the offer.  He did so and accepted the offer on the terms of the Award as it then was. 

136 Mr Paterson’s evidence was also that the respondent’s EO, enabling the rostering of an 80 hour fortnight with up to 85 hours, 
could lead to the respondent rostering a driver 50 hours one week and 30 hours the next week.  Furthermore, the capacity to 
compulsorily roster overtime is opposed, and the current arrangement, where drivers indicate availability for overtime, is 
successful and does not require change.  As a consequence of changes sought by the respondent, Mr Paterson raised fatigue 
management issues, associated with the potential to roster more than 40 hours in any one working week. 

137 Cost of living pressures were also the subject of evidence led on behalf of the Railcar Driver Group.  Mrs Patterson testified 
that she is the partner of a Railcar Driver and said that her family struggles financially. They have difficulty meeting their 
weekly financial commitments, and with two children, Mrs Patterson has been pressured to return to work in order to make 
ends meet, and her husband’s wages have not increased to reflect the increasing cost of supporting a family. 

138 Reference is also made in Mrs Patterson’s evidence to the impact of Mr Patterson working shift work on family and social 
events. 

139 Mrs Marsh is the wife of a Railcar Driver who has been employed since August 2006.  As a mother of two children, 
Mrs Marsh referred to the dramatic increases in utility costs over the last three years, and the failure of her husband’s wages to 
meet these cost increases.  Mrs Marsh works part time to make ends meet, and testified that they have had to take an increase 
in their mortgage commitments to help pay for their children’s medical and education expenses.  Mrs Marsh also referred to 
the impact of shift rosters on their family and social life. 

140 Ms Doust is the wife of a Driver Coordinator employed by the respondent.  Ms Doust also referred to the increasing costs of 
maintaining a household, in particular the escalation of utility costs and that her husband’s earnings have not kept pace with the 
rate of cost increases in these expenses. Furthermore, Ms Doust referred to the unsociable aspects of her husband’s shift work 
rosters, which interferes with family and social events. 

141 The final witness statement on behalf of the Railcar Driver Group was from Ms Coppin.  Ms Coppin is a Railcar Driver and 
has been employed for six years.  She testified in relation to the increased cost of living she faces, in particular increases in 
electricity, gas, and other costs, which makes it difficult to make ends meet financially.  Ms Coppin referred to no longer being 
able to place her children in day care or holiday care while she works, because of the cost, and now having to rely on family 
care. 

142 In her evidence Ms Coppin referred to the requirement as a driver, to undergo six months of on and off track training to gain 
her position, and a requirement to be reassessed regularly, and undergo biannual training.  Ms Coppin also referred to the real 
prospect of being involved in a fatality situation, which she said occurs approximately every month or so. 

143 Reference was also made by Ms Coppin to the requirement of her shift work roster, that she be available to work early 
mornings, days, afternoons, nights, weekends, and public holidays, including family days such as Christmas, Easter and New 
Years Eve and New Years Day. 

144 In relation to the SERA, Mr Paterson’s evidence was that it was only whilst he was undergoing training that he became aware 
that the respondent was in dispute with the applicant in relation to aspects of the Award.  Mr Paterson’s evidence was that 
when he completed his training, he was shocked to discover that the SERA, which had under the Award at the time he 
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accepted employment, been paid on a daily basis, was then to be paid on a weekly basis.  According to Mr Paterson, this had a 
significant financial impact, by reducing his income by about $140 per week. 

145 It was Mr Paterson’s evidence that at the time of accepting his offer of employment, the respondent should have informed him 
that the basis of the payment of the SERA was in dispute.  I agree.  At the time that employees were employed as Railcar 
Drivers under the terms of the Award, important provisions were in dispute between the applicant and the respondent, and 
those considering employment should have been made aware of this fact. 

146 In the case of the SERA, the weekly income of a Railcar Driver under the Award could be significantly reduced, which indeed 
it ultimately was. For those employees employed at about that time, unaware of the history of the Award and the 2006 
Agreement, one can well understand the sense of grievance following the loss of such a significant component of their weekly 
remuneration, in circumstances where they were not fully informed that this may be in prospect.  I have no doubt that events 
around this time, certainly for those employees most directly affected, have at least in some part, contributed to deterioration in 
industrial relations between the respondent and its Railcar Drivers. 

147 It was Mr Paterson’s evidence that whilst the respondent’s suburban rail operations are regarded as the best performing 
passenger rail service in Australia, the Railcar Drivers in this State are the lowest paid. 

148 In his second witness statement, Mr Paterson gave evidence about a number of matters.  Mr Paterson referred to the Railcar 
Driver Group Log of Claims as being fair and reasonable, and considered the appropriate resolution of the current dispute is 
that an enterprise order, effectively “varying” the Award, be the result of these proceedings.  Mr Paterson contended that the 
respondent’s EO would not end, but exacerbate the current disputation. 

149 In relation to rostering arrangements, Mr Paterson said that the current Award provisions have been effective, and assist in 
enabling a safe and attractive passenger rail transport service to operate in the community. Mr Paterson disputed the evidence 
of Mr Appleby, referred to below, in relation to average earnings, and his evidence was that, in reliance upon his own earnings, 
a true average figure for a Railcar Driver income for 2009-10, exclusive of overtime, is around $64,000 per annum. 

150 Furthermore, Mr Patterson disputes the contentions of Mr Appleby that the base rates of pay for Railcar Drivers compare 
favourably with others in the public transport sector, in particular those for local bus and coach drivers.  When regard is had to 
length of training, technical knowledge and skill, responsibility for members of the public, consequences of human and 
technical errors and the specific job requirements, Mr Paterson’s evidence was that there are very significant differences 
between Railcar Drivers and others. 

151 A more relevant comparison, on Mr Paterson’s evidence, is between the work of a Railcar Driver and those train drivers 
operating on the East Perth / Transwa operations, who earn very significantly more than Railcar Drivers operating on the urban 
rail network. 

152 In particular, Mr Patterson referred to a number of comparisons between urban and Transwa drivers including that urban 
Railcar Drivers operate on a “driver only” basis whereas Transwa operations have at least one additional staff member on 
passenger trains; the urban Railcar Drivers are responsible for a significantly higher number of passengers (up to 1,200 
passengers per train); have to negotiate many more signals and stations, have a more time critical schedule, and drive greater 
numbers of kilometres, than regional train drivers; and have an ATP system within the Perth urban rail corridor. 

Respondent’s Submissions and Evidence 
153 Mr Farrell for the respondent, addressed matters of general principle and matters going to the substantive merit of the 

respondent’s EO. As an omnibus submission, the respondent contended that its proposed enterprise order is fair and 
reasonable, with increased wages and allowances over the life of the proposed order as a part of a package of changes and 
clarifications to wages and conditions of employment. Accordingly, the submission was that the respondent’s EO meets the 
test of s 42I(1)(d) of the Act, that the enterprise order be fair and reasonable in all of its circumstances. 

154 It was broadly submitted that the respondent’s EO will, by the application of the Government Wages Policy, maintain the real 
value of wages and conditions for the driver employees, and in addition, contains a number of changes to conditions that will 
facilitate the efficient organisation of work at the respondent consistent with its operational needs, and which changes will 
either mutually benefit or not adversely affect driver employees.  Alternatively, where any detriment may be demonstrated, the 
respondent submitted that that detriment may be balanced against the improvement in wages and allowances and other benefits 
proposed in the respondent’s EO. 

155 In terms of principles to apply to these proceedings, the respondent referred to Hanssen v Construction, Forestry, Mining and 
Energy Union (Western Australian Branch) (2004) 84 WAIG 694 where the Full Bench regarded the making of an enterprise 
order as “an act of arbitration dealing with the future rights of the parties akin to the award-making power” at pars 82 and 84. 

156 Additionally, the Commission should apply the terms of s 42I of the Act, consistent with the objects of the Act, and conclude 
that the respondent’s counter proposed enterprise order will provide fair terms and conditions of employment:  s 6(ae); will 
facilitate the efficient organisation and performance of work according to the respondent’s operations and be fair to the 
employees:  ss 6(af), 26(1)(d)(vi); will be in the interests of the community as a whole in terms of reliable and safe services 
which are efficient and cost effective: s 26(1)(c); and will encourage agreement making and provide clarification of existing 
entitlements to reduce potential disputation:  ss 6(ag) and (b). 

157 Moreover, Mr Farrell submitted that the application of s 42I(1)(d) of the Act, in terms of the making of an enterprise order that 
is considered fair and reasonable in all of the circumstances, involves an objective test which cannot be, as in this case, 
influenced by the views, prejudices, or misconceptions of the parties to the proceedings. 

158 There were specific submissions made by the respondent in relation to the status of the Railcar Driver Group as interveners in 
the proceedings.  It was submitted that in accordance with s 42I(1)(c) of the Act, before making an enterprise order the 
Commission needs to be satisfied that the terms of the order are terms that might otherwise be included in an industrial 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 707 
 

agreement between the negotiating parties.  To this extent, the submission was that the terms of any enterprise order that may 
be made from these proceedings are limited in that they may only provide for a matter that might otherwise be provided for in 
an industrial agreement between registered organisations, associations and employers, and not individual employees:  Hanssen 
at pars 75 and 109. 

159 It was accepted that the Railcar Driver Group as interveners, have a sufficient interest in the proceedings, however, they are 
neither a negotiating party nor an organisation or association for the purposes of the Act. 

160 It was therefore contended by the respondent that the Commission does not have jurisdiction to make an order as to terms 
advanced by the Railcar Driver Group as interveners that are not also claimed by the applicant.  This is because they are not 
terms which might otherwise have been provided for in an agreement between the applicant and the respondent under 
s 42I(1)(c) of the Act. 

161 Furthermore, to the extent that the Railcar Driver Group seeks, by the terms of its claim, to vary the Award, it was contended 
that there is no jurisdiction to do so arising out of these proceedings. 

162 Insofar as the claims of the Railcar Driver Group seek to give retrospective effect to wage increases, Mr Farrell submitted that 
there was no power available in proceedings for an enterprise order under s 42I of the Act, to do so.  The only powers in 
relation to the retrospective operation of an order of the Commission are set out in Part II Division 2A of the Act, in particular 
ss 39(3), 40(4), 40B(4) and 44(13).  The absence of any express power in Part II Division 2B of the Act makes it plain that the 
legislature did not intend any power to be available to make an enterprise order operate retrospectively. 

163 The respondent’s submissions, apart from those as to general principle outlined above, encompass five broad areas.  They were 
wages; changes to conditions said to benefit employees; changes to conditions to facilitate the efficient organisation and 
performance of work; clarification of drafting issues in the existing industrial instruments; and some other matters. 

164 A key issue arising in the proceedings is of course that relating to wages.  The respondent’s position in relation to the wages 
claim is clear.  It submits that it is fair and appropriate to apply the Government Wages Policy, which seeks to increase the 
existing rates of pay by 3.75% and 4% respectively, being the Wage Price Index measures for 2010 – 11 and 2001 – 12, based 
on the 2010 – 11 State Budget projections. 

165 The respondent submitted that the identification of the appropriate base rate and the application of the Government Wages 
Policy to it leads to the following conclusions. 

166 Firstly, the respondent contests the applicant’s assertion that the base rate in the Award resulted from a 5.5% wage increase in 
return for the “buyout” of “trips and distance” and the disaggregation of wage outcomes.  Mr Farrell submitted that the trips 
and distance provision contained in the former 1973 award had been bargained away in prior industrial agreements, and did not 
form any basis for the 5.5% agreed wage increase.  The submission was that, in essence, the wage increase was in recognition 
of wage disaggregation. 

167 Furthermore, the retention in the Award as made in 2006, of the 2006 Agreement base rates, without adjusting for the 
incorporation of the SERA in the base rate, annual leave loading and the working of a 38 hour week, in net terms, represented 
an increase of 7% in the value of wages and conditions for the drivers. 

168 The evidence of Mr Appleby, the respondent’s Executive Director People and Organizational Development, was to the effect 
that the exercise of the drivers’ choice to return to the Award in 2006 had a considerable benefit.  In his witness statement, 
Mr Appleby included a table with the improved benefits of the incorporation of these items in the base rate under the Award, 
which equated to a weekly value of approximately 6.9% compared to the terms of the 2006 Agreement.  Mr Appleby 
contended that by electing to revert to the Award, the drivers have voluntarily foregone outcomes that might have been 
achieved through the enterprise bargaining process. 

169 It was also Mr Appleby’s evidence that an analysis of annual wage outcomes from group certificates indicates that the 238 
Railcar Drivers, Driver Trainers and Driver Coordinators, for the period 2009-10, earned on average $72,068 inclusive of 
overtime, with individual earnings ranging from $58,689 to $92,117.  It was contended in Mr Appleby’s evidence, therefore, 
that when one considers comparisons with other occupations such as local bus and coach drivers, the Railcar Drivers are 
towards the upper end of the pay spectrum. 

170 As to the basis of the applicant’s claim for wage increases, relying on comparisons with other jurisdictions, this was challenged 
by the respondent.  It was submitted that this approach is now outmoded and the views of Scott C in Civil Service Association 
of Western Australia Incorporated, the Department of Indigenous Affairs and Others (2004) 84 WAIG 2535 were referred to. 

171 Reference was also made to the decision of the Commission in Court Session in Executive Director Department of Education 
and Others (2010) 90 WAIG 615 at par 105, to the effect that the Commission in Court Session made similar observations 
about comparisons with other industrial agreements. 

172 Mr Appleby observed in his evidence that there are some differences in rail operations in other jurisdictions which may make 
direct comparisons with those operations potentially misleading.  In this respect, he noted that in Queensland, Queensland Rail 
works a 40 hour week, whereas the respondent operates on a 38 hour per week basis. Furthermore, when comparing the 
respondent’s operations with those of Connex in Victoria, the respondent provides paid shift breaks, whereas in Victoria, they 
are unpaid. 

173 Additionally, reference was made to the size and complexity of interstate operations, in the evidence of Mr Gearon, the 
respondent’s Operations Manager, Transperth Train Operations (“TTO”).  Mr Gearon has been in this position since July 2010 
and is responsible for ensuring the efficient, effective and safe operation of the Perth urban rail system. 

174 In relation to interstate operations, Mr Gearon gave evidence that of the electrified urban railways across Australia, Perth is the 
smallest and is the most recently electrified.  He said that the Sydney, Melbourne and the Brisbane networks are also 
electrified, but both Sydney and Brisbane have been so for many years. 
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175 On Mr Gearon’s evidence, the fleet of railcars operated by the respondent, which are Electrical Multiple Units (“EMU’s”), 
contains two main types.  The first is the 48 “A Series” two car sets which have been in service since electrification in 1992.  
The second and newer series is the 45 “B Series”, which are three car sets that were introduced in 2004. 

176 The trains used by the respondent are of the same kind as those operating on the Brisbane network.  However, Mr Gearon 
noted that the Brisbane Railcar Drivers are required to have a more expansive knowledge of roads and trains as they have 
approximately 400 route kilometres of track compared with 173 kilometres in Perth.  Additionally, there are five different train 
types operated in Brisbane compared to two different types in Perth. 

177 There were also comments made by Mr May, the Depot Manager at Claisebrook about interstate comparisons.  He referred in 
his evidence, to the size of the Melbourne metropolitan rail network, which runs to some 830 track kilometres and four 
different types of train rolling stock.  There are also considerably more lines and stations on the Melbourne network.   

178 Reference was also made in Mr May’s evidence to the training times that Driver Trainees spend in training across the 
Australian state metropolitan rail networks.  Perth has the shortest training time of 23 weeks, Adelaide has 28 weeks, Brisbane 
has 48 to 52 weeks, Sydney has 50 weeks, and Melbourne has approximately 48 to 52 weeks. 

179 The differing sizes in the urban rail networks across Australia are also reflected in the numbers of Railcar Drivers, as dealt with 
in Mr Appleby’s evidence.  The current employee numbers across the railcar classifications are 288 for Western Australia, 
1779 for New South Wales, 571 for Queensland, 188 for South Australia and 974 for Victoria. 

180 Whilst on this evidence, it has to be accepted that there are differences in scale and complexity between the various interstate 
urban rail systems, there was no suggestion or evidence to the effect that the essential task of driving is materially different 
across the urban networks. 

181 The respondent also submitted in relation to the applicant and Railcar Driver Group’s claims, that no evidence has been led by 
them to demonstrate any change in work value of the drivers’ work since 2006.  It was asserted by the respondent that the 
substantial nature of the work undertaken remains the same. 

182 This matter was also dealt with in the evidence of Mr Appleby.  He said that the consent pay rates established in the 2006 
Award when it was made expressly incorporated a 5.5% wage increase over and above the previous industrial agreement rate.  
Whilst the respondent was unsuccessful in the private arbitration of “unpacking” the base rate to remove any double counting 
for the 38 hour week, annual leave loading and the incorporation of the SERA into the base rate, the net effect of this was an 
artificial inflation of the drivers’ rate in the Award. 

183 Mr Appleby said that the applicant and the Railcar Driver Group cannot now seek to inflate that rate further by any contentions 
based upon work value prior to 2006.  On Mr Appleby’s evidence, he said there has been no significant change in work value 
for the drivers since 2006 to justify any further wage increases. 

184 Furthermore, this general proposition also applied to the claim by the applicant in relation to an adjustment of relativities 
between Railcar Drivers, Shed Drivers, Driver Trainers and Driver Coordinators.  The submission of the respondent was that 
its offers proposing relativities are appropriate. 

185 Mr Appleby’s evidence also dealt with the issue of relativities between classifications.  His evidence was that the respondent 
supported the restoration of past relativities between the classifications of Trainee Railcar Driver, Driver Trainer and Driver 
Coordinator classifications with the Railcar Drivers’ rate.  Mr Appleby contended that the Trainee Railcar Drivers’ rate should 
be 85% of the Drivers’ rate; the Driver Trainers’ should be restored to 105.5% of the Drivers’ rate, which was in the 2004 
enterprise order and was the basis of the respondent’s offer in the 2009 enterprise agreement negotiations; and for Driver 
Coordinators, they should be restored to the relativity of 111.5% of the Drivers’ rate, which was contained again in the 2004 
enterprise order, and the Award. 

186 The Respondent’s position in relation to Driver Trainers subsequently changed, to support the rate of 106% of the Railcar 
Driver’s rate. 

187 Mr Appleby’s evidence dealt generally with the contentions advanced by Ms Kent, on behalf of the Driver Coordinators.  
Mr Appleby’s testimony was the respondent accepted that in early 2007, while the 2006 Agreement was still in effect, there 
was an informal arrangement entered into between the respondent and the Driver Coordinators.  This was set out in a letter of 
18 January 2007 from the respondent to the applicant. 

188 This agreement maintained aggregation of the Driver Coordinator’s rate of pay until the commissioning of the Perth to 
Mandurah rail line; from the commissioning, a new roster for Driver Coordinators would be implemented; and this led to an 
increase in the relativity from 115.5% to 117% of the Drivers’ rate, at least notionally, as the continuation of aggregation, 
exceeded this value. 

189 Mr Appleby testified that when the drivers returned to the Award, at the end of 2007, a further arrangement was entered into 
between the respondent and the Driver Coordinators that exceeded the previously agreed 117% relativity rate.  On 
Mr Appleby’s evidence, he said that it would not be fair to hold the respondent to the 2007 arrangements because there was no 
detailed work value assessment undertaken of the Driver Coordinator position, it was not possible to implement the new roster 
because the drivers returned to the Award, an offer of 117% relativity was declined by the Driver Coordinators in the 2009 
enterprise agreement negotiations, and the applicant, by its present claim, clearly does not regard itself as being bound by the 
prior arrangement. 

190 Mr Appleby responded in some detail, in his supplementary witness statement, to the evidence of Ms Kent regarding the work 
undertaken by Driver Coordinators and her earnings history.  Mr Appleby took issue with Ms Kent’s evidence that there has 
been a significant change in the value of the work undertaken by Driver Coordinators, to justify any significant adjustment to 
relativities fixed in 2006 under the Award. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 709 
 

191 Whilst accepting that the job analysis study undertaken, and referred to in Ms Kent’s evidence, did conclude that Driver 
Coordinators had responsibilities in addition to, and at a higher level, than that provided for in their previous JDF, he said that 
this was not an assessment of work value as such, and should not be so regarded. 

192 It was also Mr Appleby’s evidence in reply, that the informal arrangements entered into in 2007 were largely reflective of the 
significant increase in in-class training, as a result of the opening of the Mandurah line, which meant that Driver Coordinators 
were working mainly day-shift, and not receiving penalties normally payable on their guide roster. 

193 Mr Appleby also disputed contentions made by Ms Kent that the volume of training and assessments since 2007, have 
continued at a relatively high level.  A table prepared by Mr Appleby and set out in his supplementary witness statement, based 
on payroll records of Driver Trainee recruitment, disputes the numbers of new drivers trained as alleged by Ms Kent, with the 
recorded numbers being lower in the years 2006-10. 

194 Of some significance also, is Mr Appleby’s evidence that the new training officer position, referred to in Ms Kent’s testimony, 
will have the effect of relieving Driver Coordinators of almost all of their classroom instruction responsibilities, which will 
lead to a significant drop in their in-class training workload.  This means that their ability to earn penalties on rostered shifts 
will not be as affected as has been the case previously. 

195 Regarding Ms Kent’s evidence as to her personal income, Mr Appleby also took issue with her assertion that over the last three 
years her earnings have remained stagnant.  Based on payroll evidence, in the period 2005-06, to the first six months of 2010-
11, whilst Ms Kent’s earnings significantly increased during 2007-08, the average increase in her earnings since January 2006 
has been around 5% in excess of the relevant CPI for these years. 

196 In relation to Shed Drivers, and in particular the claim by the Railcar Driver Group for a shed duties allowance, on 
Mr Appleby’s testimony this was opposed. 

197 Reference is also made to the work of Shed Drivers in the evidence of Mr May.  He gave evidence that some eight drivers are 
presently based at the Claisebrook Depot and are rostered separately, to primarily work at the depot preparing, shunting, 
marshalling and assembling railcars rather than driving them in service. 

198 Mr May accepted that Shed Drivers are available to drive railcars in service, as relief or where required due to an emergency or 
unscheduled absence of a driver.  Mr May noted, however, that all drivers are trained and required to be able to perform the 
work undertaken by Shed Drivers.  It was Mr May’s evidence that whether a driver drives in service, or undertakes shed duties, 
is primarily a matter of personal preference. 

199 In relation to wage increases over the term of the respondent’s EO, it was submitted by Mr Farrell that the application of the 
Government Wages Policy, granting wage increases according to the Wage Price Index, accompanied by the efficiencies 
sought by the respondent, is both fair and reasonable.  Alternatively, the respondent submitted that it supported, in the absence 
of the Commission accepting its efficiency measures, CPI adjustments to the driver’s wages. 

200 There were a number of submissions made by the respondent in relation to the Railcar Driver Group claims. 
201 As interveners, it was contended that there is no capacity under s 42I of the Act for the Commission to increase the rates of pay 

prescribed by the Award and moreover, there is no basis for any retrospective adjustment to wage increases under an enterprise 
order.  These submissions were made in addition to those of a jurisdictional nature, asserting that in any event, as interveners 
the Railcar Driver Group had no capacity to influence the proceedings beyond the specific claims and counter claims made by 
the applicant and the respondent. 

202 There were a number of other submissions made by the respondent in support of other changes to conditions as set out in the 
respondent’s EO.  I do not propose to traverse those in detail, other than provide a brief summary of the contentions advanced. 

203 The respondent justified its proposed wage increases based on the Wages Price Index, on the footing that it achieved 
efficiencies in the respondent’s EO.  It necessarily follows, according to the respondent, that the Commission, in making its 
determination as to an enterprise order that is considered to be fair and reasonable, needs to undertake an evaluation of the 
relative value of the wage increases proposed, and efficiency measures sought, by the respondent. 

204 The matter of the SERA, which as noted above is a controversial issue for the railcar drivers, is proposed, according to the 
respondent, to be incorporated into the base rate.  Accordingly, it is accepted by the respondent that if this is to be achieved, 
then there should be some increase in the base rate in recognition of its incorporation.  The respondent proposes that the 
absorption of the SERA lead to a base rate increase of $30.35 per week, based on the respondent’s roster calculations, and 
adjusted by reason of its payment for all purposes, including whilst on annual leave. 

205 The respondent recognised in its submissions the importance of rostering issues in these proceedings and the extent to which 
they have led to disputation in the past.  By this application, the respondent seeks to effect some significant changes to 
rostering arrangements, to improve its operations and to eliminate what it regards as sources of difficulty in the past. 

206 The major changes sought by the respondent are a capacity to roster employees fortnightly rather than weekly; to restore the 
maximum shift length under prior industrial instruments to nine hours per shift (which will reduce the proportion of  
“make-up pay” which is a significant cost to the respondent); a capacity to extend the minimum shift length before breaks can 
be taken from four and a half to five hours; changes to the allocation of rostered days off to enable shifts to encroach on early 
hours of a rostered day off; the capacity to implement rostering changes pending the operation of a dispute resolution process; 
and the capacity to alter the period of a roster cycle in consultation with employees. 

207 The question of rostering was dealt with in particular through the evidence of Mr Fuller, the respondent’s Service Planning 
Manager for TTO.  Mr Fuller has held this position for approximately five years and his primary responsibility is to manage 
the respondent’s computerised train scheduling and rostering system, plan train schedules, consistent with the respondent’s 
contract and passenger demands, and to investigate train schedules and rosters for productivity improvements.  Mr Fuller has 
had extensive public transport system planning, scheduling and rostering experience. 
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208 Mr Fuller outlined the general process for compiling rosters.  This starts with the composition of the guide roster, which 
provides a template to enable the allocation of employees to regularly timetabled rail services.  A separate guide roster is 
prepared for each of the three depots at Claisebrook, Mandurah and Nowergup.  The guide rosters are compiled using 
passenger train timetables, train diagrams, which track a train’s movements each day, and a set of working timetables 
described as “workers”, for each railcar driver on each working day. 

209 Mr Fuller testified that sometimes, the operational roster may differ from the guide roster because of special events that may 
need to be rostered in, and also because of required maintenance services.  Mr Fuller said that part of the process of compiling 
a guide roster involves consultation with employees.  This is to ensure there is alignment with the “workers”, and as far as 
possible, issues raised by employees are taken into account. 

210 Mr Fuller commented on the proposed cl 12.7(c) advanced in the respondent’s EO.  His evidence was that this provision, in 
relation to the posting of a guide roster, reflects the fact that the respondent should have the right to propose a roster to meet its 
operational requirements, whilst taking into account the views of employees.  Importantly, in Mr Fuller’s view, employees 
should not have a right of veto over proposed rosters, as long as the process is consistent with the proposed order. 

211 Mr Fuller set out in some detail in his evidence the operation and effect of the respondent’s fatigue management process.  The 
respondent utilises FAID, which is a software programme that calculates the work-related fatigue associated with work 
periods, so that proposed rosters can be assessed for predicted fatigue and to enable fatigue to be minimised as far as possible.  
Each proposed roster is analysed using FAID, and a score, known as the “fatigue score”, is given for every hour worked 
against defined criteria.  Other urban rail transport operations use the same or similar systems. 

212 By way of background to further proposed changes sought by the respondent, Mr Fuller referred to certain rostering principles, 
which, in his evidence, were supported by research undertaken by the respondent in 2006, by way of a driver roster survey 
undertaken by an independent market research firm.  In its report of December 2006, the market research report indicated that 
there was general support for maximising the number of shifts over eight hours and minimising the number of shifts under 
seven hours. 

213 In terms of the specific changes from the Award provisions sought by the respondent, Mr Fuller made a number of 
observations.  In general, his evidence was that the changes sought will enable the respondent a greater degree of efficiency 
and also, enable a greater alignment with what research suggested is more reliable from the employee perspective. 

214 Firstly, in relation to the proposed fortnightly roster cycle, Mr Fuller said this will enable the spreading of the guaranteed 
number of working hours over fourteen days rather than a seven day cycle as presently.  Furthermore, the capacity to roster 
block days of four RDOs per roster cycle can be achieved, rather than only two RDOs on a weekly roster system. 

215 Additionally, the capacity of the respondent to roster overtime will enable changes, such as the accommodation of a special 
event, to be incorporated more flexibly.  This will reduce what Mr Fuller described as the “ripple effect”, that is, consequential 
changes to other shifts can be lessened or eliminated. Another benefit is the potential for fewer employees to be impacted by 
such changes. 

216 Mr Appleby testified that fortnightly roster cycles are not new for the respondent, having been included in the 2004 enterprise 
order, and the 2002 and 2006 Agreements. Furthermore, Railcar Drivers in both Sydney and Melbourne, operating on urban 
rail networks, do so over a 76 hour fortnight.  Accordingly, Mr Appleby’s evidence was that the amendments sought in 
clauses 12.1, 12.2, 12.3 and 16 of the respondent’s EO, are appropriate. 

217 In terms of the roster cycle period, the present rostering over Monday to Sunday is limiting in that it only provides the 
opportunity to roster weekend work over two weekends in any fortnight. This restricts the capacity of the respondent to spread 
shift penalties over the roster cycle. It is proposed to remove this requirement, presently in the Award, which will give the 
respondent some flexibility to consider moving away from the Monday to Sunday cycle, following consultation with the 
affected drivers. 

218 In terms of minimum shift lengths, the respondent proposes that the existing Award provision of a minimum of five hours for a 
shift for a full time employee remain.  The most significant change is in relation to maximum shift lengths as in the proposed 
cl 12.4.  The respondent seeks the capacity to provide a maximum rostered shift of nine hours, rather than eight and one half 
hours presently provided by the Award.  This has been a feature of past agreements. 

219 The major benefit of rostering shifts of up to nine hours, on the evidence of both Mr Appleby and Mr Fuller, is the capacity for 
the respondent to reduce the need to pay “make-up pay”.  This payment is the difference between the total duration of train 
journeys which a Railcar Driver can be allocated by his or her roster, compared to the relevant train timetables. In any roster 
cycle, there will be a residue of time which cannot be used for driving.   

220 Having the capacity to roster a longer maximum shift length will enable the possibility of the respondent scheduling an 
additional journey in any given shift, increasing the overall average hours worked, thereby making it possible to increase the 
average hours worked per fortnight closer to 80.  Mr Appleby said that in the 2009 – 10 financial year the respondent paid a 
total of $344,376 in make-up pay to employees under the Award. 

221 In terms of shift breaks, the respondent proposes to extend the period for which an employee can be required to continue 
working a shift without commencing a break, from 4 hours 30 minutes to 5 hours.  Whilst Mr Appleby described this change 
as “modest”, according to Mr Fuller, such a change will enable drivers to continue driving duties rather than obtaining earlier 
relief.  Consequentially, this will lead to fewer changeovers and reduces the number of drivers required to operate in particular, 
the morning peak hour. 

222 According to Mr Fuller, this change, if accepted by the Commission, will enable more of the timetable journeys scheduled in 
peak periods to be performed by fewer drivers.  Furthermore, changes are sought in relation to rostered days off and the ending 
of a previous shift, in the proposed cl 12.4. 
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223 Mr Appleby gave evidence that the current Award provision provides a single inflexible definition of an RDO, such that no 
part of a shift can encroach on the 24 hour period being the actual RDO, without incurring a significant overtime penalty.  As 
an alternative, the respondent proposes an option whereby if a shift encroaches on an RDO to a maximum of four hours that is 
ending between 12 midnight and 4am, no shift penalty is incurred by work on the RDO.   

224 What is proposed, however, is an extended minimum period off of 32 hours between the end of that shift and the 
commencement of the next shift.  Mr Appleby’s evidence was that the disincentive by the payment of the additional penalties 
has significantly reduced the flexibility in the allocation of night shifts into RDOs. 

225 The process for posting the operational roster will, for the first time, be prescribed by cl 12.8 of the respondent’s EO.  No such 
prescription has occurred previously.  A change will be the posting of the roster three weeks in advance rather than four weeks 
in advance, as a result of changing the roster cycle from weekly to fortnightly. The practice of posting rosters at least four 
weeks in advance imposes significant operational constraints on the respondent, according to Mr Gearon’s evidence. 

226 Furthermore, Mr Fuller testified that the respondent’s proposal to post a fortnightly roster at least three weeks in advance will 
still provide, for more than half of the shifts in the roster cycle, an effective four weeks’ notice and will give the respondent a 
considerable flexibility.  Mr Fuller said he was not aware of any other public transport provider that provides employees with a 
comparable period of notice of operational rosters. 

227 Changes to operational rosters are also dealt with in the evidence of Mr Appleby.  This in essence is described as a concession, 
as previously it has been a matter of managerial prerogative for the respondent, as long as it acts reasonably. The underlying 
principle of the change is payment for hours worked which seeks to overcome a perception, as evident in the Railcar Driver 
Group claim that employees cannot be financially disadvantaged as a result of any change to operational rosters once posted. 

228 The respondent’s provision also seeks to make clear that no daily overtime will be payable in circumstances where a change to 
a posted roster may extend a shift by an hour or so, whilst leaving the employees rostered hours at or under the standard of 
forty or as proposed eighty per fortnight. 

229 This stands in contrast, on Mr Appleby’s evidence, to the proposed Railcar Driver Group claim for a “Roster Change Penalty” 
for all shift extensions, and also changes to start and finish times of a shift.  The respondent’s proposal also sets out the process 
by which any proposed change to the roster will be assessed as reasonable, in accordance with stated criteria.  Mr Appleby’s 
evidence is that the respondent accepts in principle, that any roster changes must be reasonable however it opposes any 
capacity for employees to “veto” changes through the creation of a dispute. 

230 Mr Appleby’s evidence also referred to the respondent’s capacity to roster overtime under cl 12.4 and 12.8.  It is not conceded 
by Mr Appleby that the respondent does not already have the capacity to roster overtime under the Award rather the proposed 
arrangements make that capacity clearer. In particular, Mr Appleby refers to the flexibility to be obtained from such a 
provision, such as the rostering of a special event, and avoiding the “ripple effect”, dealt with in Mr Fuller’s evidence. 

231 In terms of overtime penalty rates, Mr Appleby’s evidence was that the proposals of the respondent largely reflect the existing 
Award arrangements.  In relation to the applicant’s claim for a penalty rate of 1.84 of the hourly base rate for weekly overtime 
and ordinary hours on Saturday shifts, this is opposed by the respondent. 

232 Mr Appleby’s evidence was that whilst the rate claimed by the applicant is consistent with prior enterprise agreements, and 
some parts of the Transwa Agreement, this was in recognition for disaggregation of wage rates which is not the position with 
the drivers, in the absence of aggregated rates in the Award. 

233 Additionally, Mr Appleby referred to overtime rates in Adelaide, New South Wales and Melbourne, where standard overtime 
rates apply for Saturday and Sunday work. 

234 The respondent also seeks to establish distinctions and clarifications, where additional hours overtime will be payable under 
cl 13.1 of the respondent’s EO and circumstances where a new proposed shift extension allowance of 0.75 hours pay at base 
rates, will be payable. 

235 Significant changes are sought by the respondent to provisions relating to sick leave.  Apart from drafting issues, the first 
major change sought is the removal of the entitlement of employees to be paid rostered penalties when on sick leave.  This 
proposal is based upon an analysis of sick leave patterns undertaken by the respondent, and the concern that the present 
provisions provide an incentive for employees to take greater levels of sick leave when rostered to work unsociable shifts. 

236 The second significant change sought, relates to the general issues of proof of entitlement to sick leave, and largely flows from 
the disputation that occurred in August and September 2010, where large numbers of Railcar Drivers absented themselves 
from the workplace and claimed sick leave. 

237 The third change relates to a requirement for employees to notify the respondent at an earlier time than present, of their 
inability to attend for work on the grounds of illness. 

238 There were other matters advanced said to be conducive of great efficiencies for the respondent. The first is a change to the 
notice of termination of employment provision, to provide for the obligation of both parties to give a minimum of four weeks 
notice of termination of employment. 

239 Other more minor changes are sought in relation to the present temporary transfer allowance, the on call allowance, some 
savings through uniform provisions, and a refinement of the current disciplinary provisions, to make them consistent with 
arrangements applicable to other employees of the respondent. 

240 There is a range of other administrative type of clauses, to which changes have been sought, to promote greater efficiency. 
241 A further broad category of changes, were those described by Mr Farrell as of benefit to employees.  It is contended that these 

should be considered favourably by the Commission when assessing the overall value of changes as proposed in the 
respondent’s EO. 
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242 The first, and perhaps most significant, relates to an increase in shift work allowances of some 16%, to standardise shift work 
rates across the respondent’s workforce. 

243 Furthermore, the respondent proposes a number of new leave provisions, including Blood / Plasma Donors Leave, Cultural / 
Ceremonial Leave, Defence Force Reserves Leave, and Emergency Service Leave, currently not in the Award, and which will 
confer benefits on the employees. 

244 There are also a number of other submissions made by the respondent concerning changes to rostering, which would be of 
benefit for the employees.  These include codification of existing practices regarding the compilation and posting of the guide 
and operational rosters; provision for mutual roster changes; the imposition of limits on rostered overtime; limits on the “ripple 
effect” of roster changes and the evening out of the allocation of shift penalties, achieved by the proposed removal of the 
requirement that roster cycles commence on a Monday and end on a Sunday. 

245 Reference is also made by the respondent to a number of agreed provisions, which in the respondent’s assessment will confer 
benefits on employees. 

246 In terms of the term of the respondent’s EO, as with the Railcar Driver Group, a two year term is supported.  It submitted that 
the maximum term under the Act will promote a degree of stability. 

Minister’s Submissions and Evidence 
247 As noted above, the Minister was granted leave to intervene in relation to the application of the Government Wages Policy to 

the terms of any proposed enterprise order.  The Minister filed written submissions and additionally, witness statements from 
Ms Berger of the Department of Commerce, and Mr McCourt of the Department of Treasury and Finance.  Ms Berger’s 
evidence dealt with two issues, they being the development and application of the Government Wages Policy and history of 
wage outcomes under the Award.  Mr McCourt’s evidence outlines the state of the Western Australian and national economies, 
and the impact of wages outcomes on the former. 

248 In the Minister’s submission, Mr Andretich contended that in proceedings such as the present matter, the Government Wages 
Policy has been regarded as a relevant consideration, as has been the issue of likely wage outcomes flowing generally to the 
public sector, as a consequence of applying its terms.  In this regard, the Minister referred to the decision of the Commission in 
Court Session in The Executive Director Department of Education at par 143. 

249 Additionally, it was contended that whilst the Wage Fixing Principles do not have application in enterprise order proceedings, 
they are relevant in relation to matters concerning work value: The Executive Director Department of Education at par 131. 

250 There was also a broad submission, similar to that made by the respondent, that the Commission should not have regard to 
outcomes arising from bargaining for other enterprise agreements, as those outcomes have turned upon their own particular 
circumstances: Civil Service Association of Western Australia Incorporated and Others (2004) 84 WAIG 2535 at par 160; The 
Executive Director Department of Education at par 105. 

251 Mr Andretich, in his submissions, outlined the terms of the Government Wages Policy, which commenced on 1 July 2009 and 
which has applied to all public sector wage negotiations, leading to industrial agreements. The submission was that the State 
Government, through the making of the policy, aims to achieve public sector wage outcomes that are industrially and 
economically sustainable. This is given effect by the maintenance of the real value of wages through the application of CPI 
adjustments. 

252 Any wage increase above CPI adjustments, is required under the policy, to be linked to efficiency measures with any increase 
above the CPI rate to be capped at the level of the Wage Price Index. 

253 Additionally, the Government Wages Policy provides that there is to be no retrospective adjustment to wages and conditions of 
employment as a general rule. 

254 The overall submission of the Minister in relation to these matters was that the Government Wages Policy leads to outcomes 
which are fair and reasonable and maintains the real value of wages in the public sector.  Furthermore, the outcomes 
contemplated are consistent with the State Government’s overall economic objectives, and maintain downward pressure on 
labour costs, and hence, the prices of the provision of government services. 

255 Considering the terms of the applicant’s and the Railcar Driver Group’s claims in these proceedings, the Minister contends that 
the wage increase sought cannot be justified outside of the terms of the Government Wages Policy, as no productivity or 
efficiency measures have been advanced in support of them.  Furthermore, it was contended by Mr Andretich, that contrary to 
the assertions made by the Railcar Driver Group, the rates of pay prescribed by the Award have generally been maintained at 
or above the rate of inflation for Perth in the period January 2006 to July 2010. 

256 An issue raised by the Minister in his submission is the potential for a flow on of any significant wage increase arising from 
these proceedings to the general public sector.  This is particularly so, as the submission went, because wages represent 
approximately 40% of State Government expenses. 

257 On the broader economic front, the Minister submitted that both the Western Australian and the national economies are 
recovering from the economic slowdown of 2008 – 2009.  In particular for the national economy, the Reserve Bank of 
Australia forecasts gross domestic product to grow by 3.5% in 2010 – 2011, 3.75% in 2011 – 2012 and 4% in 2012 – 2013. 

258 In the case of the Western Australian economy, the broad submission of the Minister was that the outlook for growth in the 
State economy is positive, although the stronger sector is mining and resources, with patchy conditions in some other different 
sectors of the economy. 

259 In terms of the State Government’s budget position, the general submission of the Minister was that the State Government does 
not have the financial capacity to pay increases beyond the terms of its Wages Policy.  Whist reference is made to the operating 
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surplus of $831,000,000 in 2009 – 2010 there also has been a significant cash deficit of $867,000,000, arising from significant 
capital expenditure. 

260 Additionally, in the period ahead, the State Government is required to make significant investment in social and economic 
infrastructure in order to accommodate the State’s population growth and to encourage further economic development.  The 
importance of maintaining healthy State budget surpluses is emphasised in the Minister’s submission, so as to avoid the 
requirement to increase borrowings and hence, interest costs. 

261 In a supplementary submission, following the release of the 2010 – 11 Mid-year Financial Projections Statement on 
17 December 2010, the Minister contended that whilst there have been some revisions to the economic and financial 
projections outlined in Mr McCourt’s evidence, the key themes remain largely the same.  In particular, it is noted that despite 
the improvement in the overall financial position for 2010 – 2011, relative to the Budget projections, the State Government’s 
revenues will come under increasing pressure as a result of the State’s decreasing share of the national GST revenue, combined 
with substantial economic and social infrastructure investment. 

262 Whilst general economic conditions have improved since the Budget, risks remain to the global economic outlook.  
Furthermore, with State Government revenues increasingly coming from mining royalties is the issue of the corresponding 
sensitivity to exchange rate movements against the US dollar. 

263 In his further submission, the Minister contended that despite the general improvement in economic conditions in the State for 
2010 – 2011, any significant wage increase as claimed by the applicant has potential for flow on through the total public sector, 
potentially putting pressure on the projected surpluses for 2010 – 2011 and 2011 – 2012. 

Consideration 
264 Before considering the merits of the specific contentions of the parties and interveners, in light of the significant body of 

evidence adduced in these proceedings, there are some threshold issues to be considered.  I deal with those issues now. 
Statutory Scheme 
265 Section 42I of the Act, empowering the Commission to make an enterprise order, is contained within Division 2B of Part II, 

dealing with industrial agreements.  Section 42I relevantly provides as follows: 
“42I. Commission may make enterprise orders 

 (1) If —  
    (a) the Commission declares under section 42H that bargaining has ended between 

negotiating parties; or 
    (b) the person to whom a notice is given under section 42(1) does not respond to the 

notice within the prescribed period or responds with a refusal to bargain, 
   the Commission may, upon an application under subsection (2), make an order (an 

enterprise order) —  
    (c) providing for any matter that might otherwise be provided for in an industrial 

agreement to which the negotiating parties referred to in paragraph (a), or the 
initiating party and the person referred to in paragraph (b), were parties, 
irrespective of the provisions of any award, order or industrial agreement already 
in force; and 

    (d) that the Commission considers is fair and reasonable in all of the circumstances. 
 (2) An application for an enterprise order may be made — 

     (a) where subsection (1)(a) applies — 
   (i) if the negotiating party in respect of whom the declaration was made is 

not an organisation or association of employers, by the negotiating party; 
and 

   (ii) if the negotiating party in respect of whom the declaration was made is 
an organisation or association of employers, by an employer who is a 
member of the negotiating party; 

  and 
     (b) where subsection (1)(b) applies —  

(i) if the initiating party is not an organisation or association of 
employers, by the initiating party; 

   (ii) if the initiating party is an organisation or association of employers, by 
an employer who is a member of the initiating party. 

 (3) An application for an enterprise order may be made —  
    (a) where subsection (1)(a) applies, within 21 days after the making of the 

declaration; and 
    (b) where subsection (1)(b) applies, within 21 days after the end of the prescribed 

period. 
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 (4) Without limiting section 32A, the Commission may exercise its powers of conciliation in 
relation to a matter even if an application for an enterprise order has been made in relation 
to the same matter.” 

266 Furthermore, ss 42J and 42K of the Act are also relevant.  Section 42J sets out the effect of an enterprise order made by the 
Commission, and s 42K deals with the term of an enterprise order, which is limited to a maximum of two years from its 
commencement. 

267 It is plain from the terms of s 42J(3) that once made, an enterprise order is to be given primacy over any existing award or 
industrial agreement, extending to and binding those subject to the enterprise order. 

268 That the terms of s 42I are within Division 2B of the Act is of some significance.  This is because enterprise order proceedings 
are part of the process of agreement making under the Act, whereby the Commission is ultimately called upon to resolve a 
dispute, by the making of an order. 

Approach to Section 42I Applications 
269 The general nature of s 42I proceedings was canvassed by the Full Bench in Hanssen.  In this case the Full Bench analysed the 

statutory scheme, commencing with the objects of the Act.  The Full Bench observed at pars 81 – 84 as follows: 
81 This illustrates the fact that the Commission is a participant in processes under Part II Division 2B in 

certain circumstances, including the circumstances which obtained here.  In making an enterprise 
order, it is trite to observe, the Commission must act according to equity, good conscience and the 
substantial merits of the case without regard to technicality or legal forms (see s26(1)(a)). 

82 Further, a s42I(2) application is not an inter partes matter of the kind referred to in the authorities cited 
above.  An application under s42I(2) is not a cause of action nor does it relate to a cause of action or a 
suit.  It is an act of arbitration dealing with the future rights of the parties akin to the award-making 
power.  The Commission, in making its decision, is required to have regard for the interests of the 
persons immediately concerned, whether directly affected or not, and, where appropriate, for the 
interests of the community as a whole (see s26(1)(c)).  That illustrates that the proceedings are not 
inter partes.  In addition, there are matters such as the state of the national and state economy and the 
need to encourage employers and employees and organisations to reach agreements appropriate to the 
needs of enterprises and the employees in those enterprises.  There are also matters such as the need to 
facilitate the efficient organisation and performance of work according to the needs of an industry and 
enterprises within it, balanced with fairness to the employees in the industry and enterprises are 
required to be adverted to.  (These matters need to be adverted to pursuant to s26(1)(d)(i), (ii), (iii), 
(vi) and (vii) respectively).  There are other matters, too, under that section which the Commission is 
required to take into account which are not directed necessarily to the interests of the parties to the 
application before the Commission. 

83 It will be clear from the outline of the objects of the Act, and the manifestation of them in Part II 
Division 2B of the Act, that the Division provides a scheme for the parties to reach agreements, inter 
alia, in enterprises by collective bargaining, the end result of which bargaining is an agreement which 
can be registered and which is then enforceable pursuant to the Act.  The Commission has a role in the 
process by conciliation and arbitration.  Finally, if the bargaining process is not successful, a party 
who is a negotiating or initiating party in the bargaining process, for such an agreement, may invoke 
the Commission’s jurisdiction to make an order as it were, in lieu of the agreement, but enforceable as 
if it were an award.  It is noteworthy that an enterprise order enables the Commission, in the proper 
exercise of its discretion, to stand in the shoes of the parties and make an order providing for any 
matter that might otherwise be provided for in an industrial agreement, had it been reached by the 
parties, we would add.  Further, the order must be one considered fair and reasonable in all the 
circumstances by the Commission and the making of which was considered fair and reasonable.  What 
the Commission is doing, however, is confined to the completion of the agreement process which a 
party or the parties commenced themselves and were unable or unwilling to complete.  Thus, the 
application for an enterprise order is part of a process where the parties have the carriage of it in order 
to reach an agreement but where the Commission can intervene by conciliation and/or arbitration at 
any time to resolve the dispute and the process.  In the end, an enterprise order is an order made to 
resolve a dispute.  The ability to apply to the Commission under s42I(2) and (3) is to enable the 
Commission at the behest of a party to fulfil its major role to resolve disputes as part of the end of the 
process commencing with an initiative in bargaining to achieve an industrial agreement.  The 
entitlement to make such an application as that under s42I(2) is not the only way in which the matter 
can come to the Commission.  It is an application to resolve a dispute and is a procedural step.  It is 
not the enforcement of a remedy, nor is it the pursuit of a right conferred anew on it apart from the Act 
(see also the power of the Commission to intervene under s32, s32A and s44 of the Act). 

84 The process is about agreeing, and, in the absence of agreeing, determining rights and obligations 
arbitrarily and industrially.  S42I(2) and (3) are part of that process and one step in it.  The matter 
cannot therefore be characterised as a cause of action which depends on its being pursued within a 
specific time for its validity.  It is a mere procedural prescription in a continuing process commenced 
under s42 of the Act.  Therefore, such an application cannot be characterised as or in the manner of a 
cause of action or suit in the courts, and certainly not one which is void ab initio if not commenced 
within a prescribed time.  Further, s42I(3) does not prescribe a limitation to the invocation of a 
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remedy such as a statute of limitation does.  The section is part of a dispute resolution process based 
on agreements and ultimately resolvable by an enterprise order or by s32 or s44 conciliation and/or 
arbitration.  No new right, in any event, is created other than a procedural right to seek resolution of 
the process where no agreement has been reached according to statutory prescription.  Accordingly, 
quite clearly, s27(1)(n) of the Act can be used because s42I(3)’s prescription of a time limit is a 
“prescribed time” within the meaning of s27(1)(n) and within the meaning of the word “prescribed” as 
defined in s5 of the Interpretation Act 1984 (as amended).  S27(1)(n) reads as follows:- 

“(1) Except as otherwise provided in this Act, the Commission may, in relation to any 
matter before it — 
… 

(n) extend any prescribed time or any time fixed by an order of the Commission;” 
270 Further, at pars 109-111 the Full Bench said: 

109 The terms of such an order are limited.  They are limited to providing for any matter that might 
otherwise be provided for in an industrial agreement to which the initiating, negotiating or other 
prescribed parties were parties.  Also, the Commission can only make provision in the order for 
matters which the Commissioner considers fair and reasonable in the circumstances.  In our opinion, 
that clearly means that the Commissioner stands in the shoes of the parties and constructs, in lieu of an 
industrial agreement, orders which are in the same terms as such agreement were it reached and 
contained fair and reasonable conditions.  The role of the Commissioner is therefore to determine also 
whether there should have been an agreement and what matters the enterprise order, in its place, ought 
to provide for, asking himself whether it is fair and reasonable to make the order sought, in all of the 
circumstances, therefore.  The Commissioner must make a finding, therefore, that there are matters 
which might otherwise have been provided for in the agreement between the prescribed parties, and, 
second, that the Commissioner considers it fair and reasonable to make the order, in all of the 
circumstances.  There are only two steps in the process.  This, of course, means that the Commissioner 
must consider and apply s26(1)(a), s26(1)(c) and, if applicable, s26(1)(d).  It is inevitable that one of 
the circumstances to be considered will almost always be whether the terms sought are fair and 
reasonable and therefore the two considerations contained in s42I(c) and (d) were, to some extent, 
overlapped.  It is also fair to say that, if the terms of the order sought might have been contained in an 
agreement between the parties, which has to be found before the Commissioner can proceed, then that 
sort of finding may often go a long way to determining whether the terms are fair and reasonable and 
whether even sometimes it is fair and reasonable to make the enterprise order sought.” 

271 Thus, the proceedings leading to the making of an enterprise order, are akin to the arbitration of an award and involve the 
Commission standing in the shoes of the parties, and making an order in respect of matters that may have been agreed by the 
parties to any proposed industrial agreement, and which the Commission considers to be fair and reasonable.  This is plainly a 
two step process. 

272 The general approach to s 42I of the Act was affirmed by the Full Bench in Sealanes (1985) Pty Ltd v The Shop, Distributive 
and Allied Employees’ Association of Western Australia, and Others (2004) 84 WAIG 3158. 

273 As noted from the terms of s 42I, the Commission is required to do two things.  Firstly, consider whether the issues for 
consideration in the enterprise order proceedings are “matters” that might otherwise be provided for in an industrial agreement 
to which the negotiating parties were a party.  Secondly, that any order containing such matters is fair and reasonable in all of 
the circumstances. 

274 A further issue is the construction of s 42I(1)(c) of the Act, which has arisen in these proceedings in relation to the status of the 
Railcar Driver Group as an intervener. 

Role of Interveners and Section 42I(1)(c) Act 
275 As noted above, it is contended by the respondent, and supported in submissions of the Minister, that as the Railcar Driver 

Group are not a negotiating party, nor an association or organisation for the purposes of the Act, they have no capacity to 
expand the terms of the enterprise order sought beyond those contested by the applicant and the respondent.  This is so, as the 
argument was put, because they are not terms that might otherwise have been provided for in an agreement between the 
applicant and the respondent, for the purposes of s 42I(1)(c) of the Act. 

276 The Minister, albeit traversing somewhat outside of his remit in terms of the limited intervention granted to him, made 
submissions along similar lines.  The Minister contended that the Railcar Driver Group has no status under the Act.  As such, it 
is not able to engage in negotiating binding industrial agreements or to apply for a variation to an award under s 40 of the Act. 

277 Further, the Minister submitted that as an intervener, the Railcar Driver Group should only be allowed to support or oppose the 
positions adopted by the  applicant or the respondent, and should not be permitted by the Commission to the expand the issues 
to be determined in these proceedings: Re State Administrative Tribunal; Ex parte McCourt (2007) 34 WAR 342. 

278 In this case, the Railcar Driver Group did not wish to become parties to the proceedings, even after their application for leave 
to intervene was granted by the Commission.  This is despite the fact that in earlier proceedings, leading to the interim order, 
the Railcar Driver Group was joined as parties to the proceedings, individually.  Furthermore, the Railcar Driver Group cannot 
seek to vary the Award from these proceedings for two reasons. 

279 Firstly, this application is made under s 42I of the Act seeking the making of an enterprise order.  An application to vary an 
award must be made under s 40 of the Act, and comply with the procedural requirements of s 29A of the Act.  Whilst there can 
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be a variation to an award arising from proceedings under s 44 of the Act, and there are s 44 proceedings still on foot involving 
the parties to this application and the Railcar Driver Group, it is not appropriate to use submissions and evidence led in these 
proceedings for those purposes. 

280 There may also be difficulties in seeking to vary the Award as the Railcar Driver Group are not an organisation bound by the 
Award and hence they do not have standing under the Act to seek to vary it. 

281 As to the scope of the intervener’s role, for the following reasons, I am not persuaded by the submissions of the respondent and 
the Minister, that the role of the Railcar Driver Group, as an intervener, is as limited as has been contended. 

General Principles 
282 The capacity to intervene is created by statute.  Historically, it has existed in only limited jurisdictions and on a limited basis. 
283 The admiralty jurisdiction has allowed intervention where a person has a substantial interest to protect, but only to the extent 

required to protect the interest and only in order to raise defences open to the parties.  Similarly in probate, a person whose 
interest might be affected by an action has been permitted to intervene but had to take the cause as it was at the time of 
intervention. Intervention was permitted on an even more limited basis in the matrimonial causes jurisdiction. (See Hutley JA 
in Corporate Affairs Commission v Bradley (1974) 24 FLR 44 at 47 – 51 and Debelle J in Hocking v The Southern Greyhound 
Racing Club Inc (1993) 61 SASR 213 at 219 – 220.) 

284 The restrictive view of the role of an intervener with respect to intervention generally in civil proceedings is illustrated by 
Debelle J in Hocking at 221: 

“One of the privileges of a party is the right to define the issues…I do not think that an intervener has that right.  
Instead, he must take the issues as he finds them subject only to the right to protect his own interests. 
As in the cases of interveners in Admiralty jurisdiction, the Corporation’s intervention is to protect its interests.  
It is, therefore, appropriate in the case of the Corporations intervention to apply the principles limiting the 
extent to which an intervener can participate which have been developed in the Admiralty and Probate 
jurisdictions.” 

285 In Hocking King CJ said at 216: 
“Neither the general concept of intervention as understood in the jurisdictions in which it exists, nor the words 
of the section “right to intervene and be heard in”, provide support for the argument that the Corporation may 
raise issues not raised between the original parties…The Corporation, when exercising its right … to intervene 
in the action of another, must be limited to the support of or opposition to the claims and issues raised by the 
existing parties to the action.” 

286 Similar statements regarding the role of the intervener have been made by the Court in Re State Administrative Tribunal at 
par 41: 

“…in the absence of any statutory intention to the contrary, an intervener, unlike a party, will ordinarily be 
allowed only to support or oppose a position contended for by one or other of the parties to proceedings and 
will not be permitted to expand the issues to be decided. “ 

287 It is of importance in the present matter, that the Court in the quote above recognised the role of statutory context, which I will 
come to shortly.  

288 Significantly, the Court also said at par 38 that the discretion to grant leave to intervene is, in its terms, unconfined. In that 
regard, reference was made to observations of Mason J in Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 
CLR 24 at 40 where it was said: 

“…where a statute confers a discretion which in its terms is unconfined, the factors that may be taken into 
account in the exercise of the discretion are similarly unconfined, except in so far as there may be found in the 
subject matter, scope and purpose of the statute some implied limitation on the factors to which the decision 
maker may legitimately have regard…” 

289 For this reason, the Court, at par 42 had specific regard to the objectives of the SAT Act, including minimising costs and 
avoiding delay. 

290 Debelle J in Hocking at 221 refered to the rationale for an intervener having a limited role in proceedings: 
“There are sound reasons of policy for restraining the extent to which an intervener can participate in an action 
instituted by others.  Generally speaking, the initial protagonists know the ambit if their dispute and the issues 
they wish the Court to determine.  Courts are concerned to limit participation by interveners lest that 
participation extend the issues beyond those which the initial parties have defined and so increase the time and 
the action and thereby increase the cost to be incurred by the parties.  That concern was expressed by the Court 
of Appeal in New South Wales in Tindle v Ansett Transport Industries (Operations) Pty Ltd (1990) 21 NSWLR 
492 at 497: 

It is most unusual to permit individuals or corporations who are not parties to participate in the 
resolution of the issues joined between parties to proceedings in a court.  It is unusual precisely 
because the purpose of pleading and of modern court procedure is to ensure that issues are refined 
and defined so that they can be resolved with accuracy, fairness and efficiency.  The participation of 
interveners tends to be discouraged because of the addition of time and cost which their intervention 
occasions and because they issues which they may wish to argue may not infrequently broaden the 
ambit of the court’s inquiry as the parties to the proceedings wish to confine it.” 
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Intervention in Industrial Matters 
291 Typically, the role of the intervener in industrial matters has been interpreted more broadly than in other jurisdictions.  Not 

only are industrial tribunals not courts of pleadings, but they are often dealing with the creation of future rights and obligations, 
rather that the ascertainment and enforcement of existing obligations, as in strictly judicial proceedings.  These are important 
distinctions for present purposes. 

292 A clear statement of the different approach was made by Mason J in The Queen v Ludeke; Ex parte The Customs Officers 
Association of Australia (1983) 155 CLR 513 at 522-523.  After referring to the general principle applied in the United States 
and in constitutional cases in Australia that intervention be allowed only where the applicant has a legal interest to protect, 
Mason J stated: 

“No doubt the [Australian Conciliation and Arbitration] Commission in exercising its discretion…will pursue a 
somewhat similar approach, making due allowance for the circumstance that it is a tribunal, not a court, and 
that the nature of the determinations which it is called upon to make in the sphere of industrial relations will 
require some reformulation of what is a relevant or necessary interest for the purpose of intervention.  An 
interest which in its nature is inadequate to support intervention in legal proceedings in a court may be 
sufficient to support intervention in a matter of industrial arbitration before the Commission.” 

293 Although this noted difference relates to the interest required to intervene rather than the scope of intervention allowed, it is a 
clear indication of the need to take a different approach to intervention in industrial matters. 

294 This different approach is marked, in particular, by the emphasis on natural justice.  The rules of natural justice require that 
where a person’s rights will be affected by an order of the Commission, they must be given a full and fair opportunity to be 
heard.  Gibbs CJ in Ludeke at 519 to 520 said: 

“…it is clear that notwithstanding the wide discretion in matters of procedures given to the Commission … the 
Commission is bound to observe the rules of natural justice.  That means that a person whose rights will be 
directly affected by an order made by the Commission must be given a full and fair opportunity to be heard 
before the order is made.” 

295 In Re Media, Entertainment and Arts Alliance and another; Ex parte Arnel and others (1994) 179 CLR 84 Mason CJ, Brennan, 
Dawson and Gaudron JJ at 88-89 said: 

“The award making power of the Commission is not restricted by the relief claimed or the demands made by 
the parties.  It is, however, confined by the rules of procedural fairness.  And prima facie at least, the decision 
of the Full Bench with respect to differential rates was reached in circumstances where the parties were denied 
an opportunity to be heard on that aspect of the various matters in issue.” 

296 See also The Australian Liquor, Hospitality and Miscellaneous workers Union v Burswood Resort (Management) Ltd and 
another (1996) 76 WAIG 1281. 

297 In Ludeke Mason J at 526 referred to the “high importance and urgent need to settle industrial disputes”.   His Honour then said 
at 527: 

“Indeed, the principal object of intervention is to ensure that all interested parties will participate in a single 
resolution of a controversy instead of being relegated to a resolution of the controversy in several proceedings.  
It is the attainment of this object that justified intrusion into the litigant’s right or interest in pursuing his 
proceedings as he chooses to constitute them.” 

298 In Re Australian Education Union and Others; Ex parte State of Victoria and Another (1994) 58 IR 1 the Industrial Relations 
Court of Australia also considered the rationale for allowing intervention in an industrial matter (under s 470 of the former 
Industrial Relations Act 1988 (Cth)).  The court stated, as a preliminary consideration at p 7, “The legislature having left the 
Court’s discretion otherwise unfettered, the Court should not itself impose fetters” then went on to consider the rationale for 
allowing intervention.   

299 The Court referred to United States Tobacco Co v Minister for Consumer Affairs (1988) 20 FCR 520, which dealt with an 
application to join proceedings as an amicus curiae, indicating that the rationale for allowing an intervener or amicus curiae to 
participate in proceedings is the same.  The Court cited United States Tobacco Co as follows: 

“Nevertheless, a court has an inherent or implied power, exercised occasionally, to ensure that it is properly informed of 
matters which it ought to take into account in reaching its decision.  Particularly is this so in judgments which may affect 
the community generally or persons other than parties who are before it. (534) 
The general principle is that the parties are entitled to carry on their litigation free from the interference of persons who are 
strangers to the litigation.  But there is an overriding right of the court to see that justice is done.  An amicus may be heard if 
good cause is shown for doing so and if the court thinks it proper.  Nothing in these reasons should be understood to delimit 
or restrict the availability or effectiveness of this valuable tool. (536)” 

300 The Court then listed considerations relevant to whether a party will be given leave to intervene. This included the nature of 
the interest; the assistance the court is likely to derive from the intervention; and the effect of the intervention on the parties 
including whether the intervention will increase costs for the parties or raise issues the parties are not ready to meet. 

301 In this case the proper scope and construction of provisions of the Act in ss 6, in particular (a), (af) and (ca), 26(1) and 
42I(1)(c) are important in considering the role of the Railcar Driver Group as an intervener as a part of the statutory context 
under which the intervention power is exercised by the Commission.  In many respects, the circumstances of this particular 
case are unique. 
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302 I have already set out parts of Division 2B of Part II of the Act above. For the purposes of the first step required by s 42I(1) the 
Commission, if it decides to make an enterprise order, is by s 42I(1)(c), empowered to provide for “any matter” that might 
“otherwise” be provided for in an industrial agreement between the parties.  In my opinion, it is placing an overly restrictive 
construction on s 42I(1)(c) to limit the scope of the Commission's capacity to make an enterprise order, only to those specific 
claims and counter claims advanced by the negotiating parties, who are parties to the proceedings for an enterprise order. 

303 In my opinion, the focus of this provision is on “matters” that might be contained in an industrial agreement, which of course, 
include industrial matters as defined in s 7 of the Act.  By the plain words of that definition, this is a broad range of matters.  
Furthermore, it is the case that there is no necessity for all of the subject matter of an industrial agreement, to be industrial 
matters, so long as at least some of the matters contained in an industrial agreement can be so characterised:  Hanssen at 
pars 272-277. 

304 In my view, it is incontestable that the matters advanced by the Railcar Driver Group, in their “Log of Claims”, being wages 
and conditions of employment, are industrial matters as defined in s 7 of the Act.  The subject matter of the claims and 
counterclaims of the applicant and respondent are also incontestably industrial matters for the purposes of the Act.  These are 
plainly matters that may be provided for in an order of the Commission made under s 42I of the Act.   

305 Even if one were to adopt the more restrictive approach to the role of interveners in civil proceedings referred to in the 
authorities above, then what the Railcar Driver Group have raised are limited to the subject of the proceedings, that being 
matters that may be included in an enterprise order pursuant to s 42I of the Act.  

306 Additionally, the Railcar Driver Group, as interveners, and employees of the respondent covered by any enterprise order 
arising from these proceedings, are persons who will be directly affected by the outcome of the proceedings, as will the 
applicant and respondent, as parties principal.  Indeed and importantly, they are the subject of the proceedings, as no other 
employees are to be directly affected.  It is therefore, entirely consistently with Ludeke, appropriate that they be heard fully in 
relation to the matters that may be the subject of an order of the Commission, arising from these proceedings. 

307 Furthermore and importantly, in terms of the proper construction to be placed on s 42I(1) of the Act, by s 26(2) of the Act, it is 
provided that “in granting relief or redress under this Act the Commission is not restricted to the specific claim made or to the 
subject matter of the claim.” There is nothing in s 26(2) to indicate that the wide scope of that provision should be read down, 
having regard to the specific terms of s 42I.  There is nothing in s 42I of the Act, in the sense that an application for an 
enterprise order will contain “specific claims” or the “subject matter of the claim”, that the general power in s 26(2) available 
to the Commission cannot have application in proceedings of this kind. 

308 This reinforces the width of the discretion given to the Commission in dealing with the industrial matter before it.  Similarly, it 
also reinforces the observations of the Court in Ludeke, to the same effect, in relation to the role of interveners. 

309 It is clear from the terms of s 26 read as a whole that it is to apply to all proceedings before the Commission, and in my 
opinion, it would require very plain language in another provision of the Act, to exclude its operation.  An example of the 
express exclusion principle, is s 26(1a), which provides that the terms of s 26(1)(d) do not apply to proceedings before the 
Commission under s 50A of the Act. 

310 That is not to say, however, that the terms of s 26(2) of the Act, operate in an unfettered manner.  In my opinion, there is still 
some necessary nexus required to be demonstrated between the terms of the Commission’s order in any particular matter 
before it and the relief claimed by a claimant.  In dealing with such claims by a claimant in any proceedings, the Commission 
may grant redress or relief on a different basis to that claimed. 

311 For example, a claim by a claimant for an increase in wages by a certain amount, may lead to an order granting a lesser or 
greater amount.  Alternatively, a claim in relation to payment for an amount of money by reason of an allowance for a 
disability may be dealt with by the Commission by the making of an order providing for different relief, such as the provision 
of protective clothing in respect of any such disability:  Re Application by the Australian Workers Union, WA Branch (1981) 
61 WAIG 628. 

312 Thus, to the extent that the applicant and respondent have advanced a range of different claims in these proceedings for an 
enterprise order, regarding wages and conditions of employment, to the extent that the Railcar Driver Group has also advanced 
“claims” in relation to such matters, that is wages and conditions of employment, then in my opinion, the Commission can 
have regard to the contentions of the intervener as they bear upon those claims, and as governed by s 26(2) of the Act. 

313 This is, however, controlled by the terms of s 26(3) of the Act, such that the Commission, if it intends to take into account any 
matter or information not raised before it in proceedings, in determining those proceedings, is obliged to afford the parties 
concerned an opportunity to be heard as to those matters. 

314 All of these statutory provisions must also be applied consistent with the objects of the Act in particular s 6(a), (af) and (ca).  
Fair and Reasonable 
315 As to the second element in making an enterprise order, the Commission is required, by s 42I(1)(d) of the Act, if it decides to 

make an enterprise order containing the specified matters, to do so on terms that are “fair and reasonable”.  In my view, the 
statutory requirement imports an objective test as to fairness and reasonableness. This must of course, be read subject to the 
overriding requirement imposed on the Commission by s 26(1)(a), to decide the matter according to equity and good 
conscience and the substantial merits of the case.   

316 It perhaps needs to be restated, that the requirement to decide matters according to equity and good conscience, means 
according to my good conscience:  Perth, Fremantle, and Suburban Bread Carters’ Industrial Union of Workers v Coastal 
Master Bakers’ Industrial Union of Employers (1903) WAAR 71 per Parker J; Metropolitan Shop Assistants’ and Warehouse 
Employees’ Industrial Union of Workers v Foy & Gibson Pty Ltd (1912) 11 WAAR 113 per Burnside J. 
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317 Additionally, it is trite that the application of this overall obligation on the Commission under s 26(1)(a), is also to be read 
consistent with the objects of the Act in s 6 and also the relevant provisions of s 26(1)(d). 

318 The requirement for the Commission to be satisfied that, in all the circumstances, the terms of an enterprise order are fair and 
reasonable, begs the question as to how such an assessment is made.  Accepting that the test is an objective one, the question 
arises, as was put by the Commission to the parties during the proceedings, fair and reasonable relative to what?    

319 This issue was raised in the context of the submissions by the respondent and the Minister, eschewing any notion that the 
principle of comparative wage justice, as advanced by the applicant, can be revived.  In this respect, as noted, reference was 
made to the observations of Scott C in Civil Service Association where at par 160, the Commissioner made the observation that 
in relation to community movements there must be some caution and that comparative wage justice is not available as a basis 
for salary increases. 

320 In my view, with respect, those observations need to be considered in context.  In the matter before the Commission in those 
proceedings, consideration was being given to the terms of an industrial agreement to cover the entire public service in this 
State in proceedings under s42G of the Act, in relation to matters about which the parties could not agree. Taken in context, the 
Commission’s observations in that matter must be seen consistent with the circumstances of that particular case. 

321 Similarly, the observations of the Commission in Court Session in The Executive Director Department of Education at 
para 175, are to be considered in context and are distinguishable.  In that case there was an attempt by the applicant to use 
disparate occupational groups for comparative purposes. 

322 If the observations of Scott C in Civil Service Association were intended to have broader application, as a matter of general 
principle, then with respect, I disagree with them.  There is no statutory foundation for such a broad assertion, under the Act.  It 
is true that notions of comparative wage justice in the strict sense, have long since passed their zenith, when, some decades 
ago, it was a central pillar of principle in relation to centralised wage determination by industrial tribunals in Australia. 

323 With the evolution towards bargaining at the enterprise level, from the early 1990s, far greater focus is now paid to the 
negotiation of terms and conditions of employment directly between the parties at the enterprise level. Within this framework, 
awards are regarded more as a safety net, underpinning bargaining outcomes, which are given lawful effect by registration as 
industrial agreements under State and federal legislation. 

324 That is not to say, however, and in my opinion it would be quite wrong to conclude, that in an appropriate case, having regard 
to the particular circumstances arising, no regard can be had to terms and conditions of employment that may apply to the same 
or similar occupations to those under consideration in any particular case, elsewhere.  To turn a blind eye to that factor, in a 
situation where comparisons may be relevant, would in my opinion, be at odds with considering a matter according to the 
equity, good conscience and the substantial merits of the case, which by s 26(1)(a) of the Act, the Commission must do in 
exercise of its jurisdiction. 

325 The weight to be given to such a factor will be entirely dependent upon the circumstances before the Commission.  Particularly 
in proceedings such as these, where the Commission’s Wage Fixing Principles do not apply, and where the Commission 
effectively “stands in the shoes of the parties” in determining the terms of an order which are fair and reasonable, for the 
Commission to do so with its eyes completely closed as to developments elsewhere, where those circumstances have been 
raised as a central issue by a party to the proceedings, would be wrong in my view. 

326 To adopt this approach, and to foreclose consideration of terms and conditions operating in like circumstances, would be to fail 
to have regard and to apply, the relevant provisions of the statute.  The Commission needs to be cautious in not imposing any 
artificial gloss upon the statutory obligations placed on it by the Act, in the discharge of its jurisdiction and powers, merely 
because that may be consistent with the desired outcome of a party to proceedings. 

327 The Commission’s overarching statutory duty is to enquire into and deal with industrial matters referred to it, having regard to 
the full requirements of the Act, primarily in accordance with equity, good conscience and the substantial merits of the case 
before it. 

328 It is to be noted that even in Hanssen in the decision of Gregor C at first instance, Construction, Forestry, Mining and Energy 
Union Western Australian Branch v Hanssen Pty Ltd Project Management (2003) 83 WAIG 3220, whilst disavowing the 
concept of comparative wage justice in considering the terms of the building industry enterprise order before him, Gregor C 
concluded at par 27 that the terms and conditions of the proposed order were “not greatly less or more than might be expected 
by a contemporary building industry employer working on building works in the central business district of the city”. 

329 Gregor C in reaching that conclusion, informed himself of those matters by examining building industry industrial agreements 
registered in this Commission and the then Australian Industrial Relations Commission. 

330 On appeal the Full Bench held that this approach, that is Gregor C informing himself in this way without giving the parties an 
opportunity to be heard, was in error and fell foul of s 26(3) of the Act.  This was an error of law which was fatal to the validity 
of the enterprise order made by the Commission, and led to the order being quashed. 

331 However, on any examination of Hanssen there was to a degree, a comparative assessment made by the Commission, in 
reaching the view that the proposed enterprise order in that case, was “fair and reasonable” for the purposes of s 42I(1)(c) of 
the Act. 

332 Further consideration of these matters was given by the Full Bench of the Commission in Sealanes. 
333 This matter involved an appeal from a decision of the Commission at first instance, making an enterprise order binding the 

appellant and the respondents engaged in the industry of storage and distribution of foodstuffs.  The appeal essentially turned 
on a challenge to that part of the enterprise order made by the Commission, awarding a wage increase of $100 per week to the 
affected employees. 
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334 Comparisons between the affected employees and other employees of employers in the same industry, featured prominently in 
the proceedings before the Full Bench.  In his decision, Sharkey P, (Wood C generally agreeing) concluded that it was 
appropriate to have regard to comparative awards and agreements covering employees in the same industry as the appellant.  
Sharkey P, at pars 170 – 179, observed as follows: 

“170 By that ground it is alleged that the Commissioner used comparatives, awards and agreements to justify 
an increase in the payment for ordinary hours of work when that increase should only have been 
considered in terms of Sealanes’ capacity to pay in relation to the business it carries on and the 
competition it faces in the market place. 

171 The capacity to pay is one of the factors which the Commissioner is bound to consider in this case in the 
capacity of its competition, for the reasons which I have expressed above (see s26(1)(d)(iii) of the Act).  It 
may be a determining factor, as any factor may be, but, in this case, it is not. 

172 The Commissioner did use comparative awards and agreements to justify an increase in wages and was 
entitled to use them. 

173 In my opinion, the Commissioner was entitled to have regard to what was paid to employees of the same 
and similar classifications employed in Foodlink, which was admitted by Mr Power to be a competitor of 
Sealanes, and to compare awards and agreements and reach a conclusion about the application by 
comparing it with other persons who might be established to have been competitors or who were engaged 
in the same industry as well.  Rand, Clelands, P & O and Foodlink were, on the evidence, in the same 
industry.  More relevantly and importantly, they were subject to the awards and parties to EBAs 
registered in this Commission. 

174 The enterprise order is confined to 13 employees. 
175 I also observe that it was accepted that a number of other employers described as competitors are subject 

by common rule to the same award. 
176 Therefore, what they pay to their employees in the same or similar classifications is relevant.  Some 

attempt was made to distinguish employers said to be competitors, on the basis that they were multi-
national companies or companies which were members of multi-national groups, or subsidiary companies 
in them. 

177 Other attempts were made to distinguish competitor employers and in the same industry on the basis that 
they did not sell or buy goods but stored them for other people and distributed them for others. 

178 No distinction was attempted on the basis that the drivers and storemen and freezer workers and other 
employees did substantially the same work in all of the relevant enterprises although, in one premises 
forklifts were used more than in Sealanes premises.  However, substantially, the classifications in each 
were the same.  In this case, the enterprises involved relevantly the similar organisations engaged in the 
collection by truck, the storage, the picking and loading of goods and the distribution of goods by truck 
afterwards, either by sale or by delivery to or for their owner.  Thus, agreements and the conditions under 
them entered into by the persons under the same award who are competitors of Sealanes and who carry on 
similar or comparable enterprises, are entirely relevant and should have led to the conclusion that the 
AWAs produced a base wage at the lower end of what was paid for warehouse and distribution 
employees subject to other industrial instruments to which I have referred above. 

179 One of the strongest points of comparison was the industrial agreements made between the unions, 
Sealanes, Rands, P & O and Clelands, particularly the EBAs registered in this Commission.  The 
strongest point of comparison is agreements to be registered in this jurisdiction for award employees and 
what is paid under them, as well as what is actually paid otherwise by employers subject to the award 
and/or engaged in the industry.  That is because what is achieved by collective bargaining or paid in this 
and other jurisdictions as a base rate is comparable to what was ordered here where the enterprise order is 
made when collective bargaining fails.” 

335 Whilst the appeal was in part upheld in that case, it was for the reason that the Full Bench concluded, by majority, (Beech SC 
and Wood C), that the Commissioner at first instance had not paid sufficient regard to evidence given in the matter before her, 
as to specific flexibilities and productivity increases available to the employer, arising from the enterprise order. 

336 This must be read in light of the Commissioner’s conclusion at first instance in that case, that there were significant economic 
advantages to the respondent employer, in exchange for the $100 per week wage increase.  It was on that narrow basis, and on 
the particular facts of the case, that the appeal was upheld, and the matter remitted to the Commissioner at first instance for 
further consideration of that point. 

337 Whilst in the Minister’s written submissions, reference was also made to a decision of the Full Bench in Integrated Group 
Limited t/as Integrated Workforce v Construction, Forestry, Mining and Energy Union of Workers and Skilled Rail Services 
Pty Ltd (No 2)  (2006) 86 WAIG 2706, that case is distinguishable.  The decision of the Full Bench in that case, and in an 
earlier appeal before it, Skilled Rail Services Pty Ltd v Construction, Forestry, Mining and Energy Union of Workers (No 1) 
(2006) 86 WAIG 2509, turned on the application of the Wage Fixing Principles, specifically those dealing with new awards 
and extensions to an existing award, in terms of structural efficiency principles.  

338 Those circumstances have no application to this matter. 
339 Alternatively, if, to the extent that the Full Bench, at par 94 in Skilled (No. 2) is to be taken to have held more generally that 

comparative assessments of wages and conditions elsewhere, can never have a role to play in the setting of wages and 
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conditions for employees then in my view, the approach of the Full Bench in Sealanes is to be preferred, in particular as being 
concerned with an application under s 42I of the Act. 

340 From the foregoing consideration, for the purposes of s 42I(1)(d) of the Act, in the context of what the Commission considers 
“fair and reasonable”, the considerations are not just limited to the immediate needs of the enterprise.  The Commission has a 
wide discretion, always subject to the objects of the Act in ss 6(ae), (af), (ag), (ca) and ss 26(1)(a) and (d). 

341 In my view, consistent with these terms of the Act, it is not inappropriate to have regard to industrial agreements and 
arrangements existing in the same industry and applying to the same occupation elsewhere in the State or other jurisdictions, 
where the essential nature of the work is the same or substantially the same.  That is not to say that some caution should not be 
exercised in doing so. 

342 In my opinion, this is plainly what at least in part the bargaining parties may do in the context of enterprise agreement 
negotiations under the Act, and into whose shoes the Commission steps, at least in part, under s 42I. 

343 As an aside, merely in passing, I refer to the Government Wages Policy itself, as set out in the “Bargaining Process 
Guidelines”, a copy of which was annexed to the witness statement of Ms Berger. Under its terms, the relevant government 
agency, as a part of its preparations for enterprise bargaining, is required to “provide national comparative wage and conditions 
data for its occupational groups for BCC.”  The Commission understands that the “BCC”, is the relevant “bargaining 
coordination committee”. 

Status of Private Arbitration 
344 Mr Momber submitted that the Railcar Driver Group was substantially aggrieved by the decision of the Commission on 18 July 

2008 in the private arbitration between the respondent and the applicant.  It was contended that the loss of the SERA, formerly 
paid on a daily basis, and determined to be paid on a weekly basis as a consequence of those proceedings, was considered by 
the Railcar Driver Group as a major setback and the cause of much disputation between the parties. 

345 In relation to the private arbitration, Mr Momber mounted a jurisdictional attack upon the order to vary the Award, made by 
consent on 8 October 2008.  Mr Momber submitted that there was no capacity under the Act for the Commission to engage in 
any form of private arbitration, and thus, any subsequent award variation, be it by consent or otherwise, arising from those 
proceedings, was invalid. 

346 Mr Farrell, in supplementary submissions filed by the respondent in relation to this issue, contended that the consent variation 
to the Award of 8 October 2008, following the private arbitration, was a valid order of the Commission.  It was submitted by 
the respondent that the basis on which the parties reach consent, is not relevant to the validity of an order subsequently varying 
an award by consent.  It was further contended that by reason of ss 44(4) and 37(4) of the Act, it is not open to mount what is 
in effect, a collateral attack on the validity of an order varying the Award in these proceedings. 

347 In my opinion, for the following reasons, the submissions of the Railcar Driver Group in relation to this matter cannot be 
accepted. 

348 By s 34(4) of the Act, an order of the Commission once made, is, subject to the Act, immune from challenge and is final.  Of 
course, the terms of s 34(4) of the Act do not prevent an application for prerogative relief to the Supreme Court, in the case of 
the Commission acting outside of its jurisdiction or powers: Re Halliwell Ex Parte Australian Builders Labourers Federated 
Union of Workers WA Branch [1990] AILR 124. 

349 Subject to the foregoing, in my view, it is not open for the Commission, by way of a collateral attack, to challenge the terms of 
a consent variation to an award. 

350 In making an order varying an award by consent, prima facie the Commission is acting within jurisdiction and power.  It is 
giving effect to the agreement of the parties to an award, that its terms be varied. This will be subject to, where they apply, the 
terms of the Wage Fixing Principles. 

351 In this matter, the Award was varied by consent, following a private arbitration.  As I have already observed, whilst this was 
quite an unusual course, in my opinion, there can be no question as to the validity of the order varying the Award arising from 
that process. The only qualification to this general proposition is the capacity of the Commission to set aside proceedings by 
reason of a failure to comply with the terms of the Industrial Relations Commission Regulations 2005, pursuant to reg 38.  No 
suggestion was made that the order made by the Commission varying the Award following the private arbitration was affected 
by error of that kind. 

352 For these reasons, I regard the order varying the Award arising from the private arbitration proceedings as valid. 
Form of Order 
353 The parties are apart as to the form of any enterprise order.  The issue is whether the enterprise order incorporates the terms of 

the Award as a stand alone instrument, or is to be read in conjunction with the Award. The applicant contends for the latter 
proposition and the respondent the former. 

354 In my opinion, the position of the respondent is to be preferred.  Given the history of a multiplicity of industrial instruments 
applying to the parties to these proceedings, there is much to be said for one industrial instrument to prescribe all terms and 
conditions of employment for the term of any enterprise order to issue arising from this application. 

Term 
355 Given the history of the industrial relations between the parties in this matter, I consider that a period of stability is important.  

Accordingly, I determine that the term of any enterprise order to issue in this application will be for the maximum prescribed 
by s 42K(2), that being two years from the date upon which it comes into operation. 



722 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

Government Wages Policy 
356 The position of the respondent and of the Minister has been set out earlier.  The Government Wages Policy history and its 

terms are set out in the evidence of Ms Berger.  That evidence is not contentious and I accept it. 
357 By s 26(1) of the Act, the Commission is required to take into account a range of matters in dealing with industrial matters 

coming before it. It is the case of course, that the Government Wages Policy has no particular status before the Commission. It 
is a plain statement of policy by the State Government that remuneration payable to employees of government departments and 
agencies resulting from direct bargaining, is to be subject to some limitation. 

358 The Commission will have regard to the Government Wages Policy, as a relevant consideration, along with all other relevant 
considerations under s 26(1)(a) to (d) of the Act. 

The State Economy 
359 By s 26(1)(d)(ii) of the Act, the Commission is required, “where relevant”, to take into consideration the State economy.  This 

issue is dealt with in some length in the Minister’s written submissions and the evidence of Mr McCourt. The Commission also 
takes into account the terms of the Annual Report on State Finances 2009-10 of September 2010 and the Mid Year Economic 
Review, published on 17 December 2010. This latter Review was dealt with in the Minister’s supplementary submissions filed 
on 23 December 2010. 

360 In Mr McCourt’s evidence, he referred to an overall strengthening of economic conditions globally, nationally and in Western 
Australia, following the global financial crisis. Mr McCourt referred to most forecasters’ expectations that economic activity 
will grow at and above trend rate at the short to medium term. 

361 In terms of the Western Australian and national economies, Mr McCourt referred to projected growth at a reasonable pace in 
the absence of risks to global growth materialising. Whilst noting the strengthening of the State economy, Mr McCourt also 
mentioned that since the 2010-11 State Budget the proposed Mineral Resource Rent Tax has caused some uncertainty.  
Additionally, a softer housing market has followed rising interest rates along with a dampening of consumer expenditure. 

362 In general terms, Mr McCourt referred to the need for the State’s finances to be maintained in a sound and stable way.  No 
party contested this proposition and nor could they.  Mr McCourt also asserted that the State Government does not have the 
financial capacity to pay wage increases beyond those prescribed by the Government Wages Policy if that goal is to be 
achieved. 

363 Furthermore, whilst the general government sector achieved an operating surplus of $831m in 2009-10, due to significant 
capital spending, the sector spent more than it received with a cash deficit of $867 m. 

364 Additionally, Mr McCourt referred to other contributing factors to the State’s revenues. These include a decline in GST share, 
weaker consumer spending, generally weaker housing market conditions and the impact of an appreciating Australian dollar on 
mining royalty revenues.  With the increasing population growth in the State, comes a requirement to invest in social and 
economic infrastructure which will significantly increase the asset investment program from previous years. 

365 In relation to the Mid-Year Review, the Minister noted that whilst there have been some revisions to the economic and financial 
projections, the overall thrust of Mr McCourt’s evidence remains.  Particularly, it was submitted that despite the improved 
budget position for 2010-11, and the upward revision to revenue across the forward estimates, the projections in relation to key 
financial aggregates for 2013-14 are generally in line with the Budget projections. 

366 Whilst I do not propose to traverse the adjustments to the various forecasts as set out in the Minister’s supplementary 
submissions, it is of note for present purposes that the WPI for 2010-11 is forecast to grow by 4.25%, an upward revision of 
0.5% from the Budget.  For 2011-12 the forecast WPI is projected to be 4.25%, an upward revision of 0.25% compared to the 
Budget.  Thus, the projections as now revised are higher than the respondent’s proposed wage increases as contained in the 
respondent’s EO, being based on the WPI projections contained in the State Budget. 

367 The forecasts for WPI for 2012-13 and 2013-14 remain unchanged. The CPI forecast for 2010-11 of 2.75%, is unchanged from 
the Budget. 

368 Overall, from this evidence and the submissions, it can be concluded that the State’s economy is recovering strongly from the 
effects of the global financial crisis, and the demand for the State’s mineral resources will underpin sustained growth into the 
future.  However, the State’s revenue growth will be subject to increasing demands for social and economic infrastructure, and 
the risks as outlined in Mr McCourt’s evidence.  Additionally, one cannot discount risks to global economic recovery as 
evidenced by difficulties experienced by some European countries presently. 

Terms of Enterprise Order 
369 The Commission considers that an enterprise order should be made.  In light of the foregoing, I now turn to the specific terms 

of the enterprise order to issue, focussing on the most contentious provisions in the first instance. 
Wages 
370 The issue in relation to the wages claims of the applicant and the Railcar Driver Group is not, in the main, one based on any 

significant change in work value.  This is except for the evidence of Ms Kent, dealing with changes said to have arisen in the 
work of Driver Coordinators.  As outlined earlier in these reasons, the applicant’s claim is fairly and squarely based upon a 
comparative assessment of a fair rate of wage having regard to wage rates prevailing in other urban rail transport networks 
throughout Australia. 

371 At the outset, I do not consider there is any basis for past CPI “catch-up” wage increases, as claimed by the Railcar Driver 
Group. Such a claim is inconsistent with the evidence of Ms Berger, which evidence I have considered carefully.  Ms Berger’s 
testimony involves an analysis of State Minimum Wage increases as compared to CPI increases in the period 2006-2010. 
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Tables set out at attachments C, D and E, to Ms Berger’s witness statement indicate that over this period of time, adjusted for 
inflation since 2006, the real wages for railcar drivers have increased by a small margin of about 2.6%.  This is as against the 
Railcar Driver Group claims, for a lump sum payment of $12,859.31 per employee. 

372 It is to be accepted that as a consequence of flat dollar adjustments to the Award rates since 2006, there has been a 
compression of relativities in the classifications in the Award.  However this is the case with all awards of the Commission, 
where State Wage Orders are in the nature of flat dollar adjustments as opposed to percentage increases.   

373 Based upon the evidence before me, it is not open to conclude that the Award rates have not generally kept pace with inflation.  
Therefore, I am not able to conclude that there is, on the materials before the Commission in these proceedings, justification 
for any lump sum adjustment to base rates, even if there was statutory power under the Act to do so.  This latter issue is one I 
deal with later in these reasons when considering the issue of retrospectivity. 

374 Furthermore, whilst dealing with these issues, I am not persuaded to depart from the classification structure as presently 
prescribed by the Award. The classifications of Driver Trainee, Driver, Driver Trainer, and Driver Coordinator, are broadly 
consistent with other jurisdictions that operate urban public rail transport systems.  The use of “Technical Officer” also has 
connotations for other areas of the respondent’s operations as outlined in the evidence of Mr Gearon.   

375 The existing classifications are also consistent with the history of industrial instruments applicable to the parties over many 
years.  I see no good reason to depart from the existing classification structure. 

376 The history of wage movements between the parties has been outlined in some detail in the evidence.  As a consequence of the 
making of the Award and the 2006 Agreement, wages increased by about 13.5% over some two years.  In May 2009, just prior 
to the implementation of the Government Wages Policy effective 1 July 2009, the respondent offered to the Railcar Drivers, in 
enterprise bargaining negotiations, a wage increase of 15% over three years which incorporated a performance pay component 
of 1% in the second and third year based on on-time running performance.  No other significant changes to existing conditions 
of employment were sought by the respondent at that time. 

377 That offer was rejected by the drivers and they remained on the terms of the Award.  The level of that offer, however, must 
have reflected the respondent’s then assessment, at least to some degree, of the worth of the work of those covered by the 
Award. 

378 In these proceedings, the respondent seeks significant changes to existing conditions of employment, in particular in relation to 
shift work, rosters, overtime, the incorporation of the SERA into base rates of pay, and a number of other efficiency measures. 
In particular, reference is made to the evidence of Messers Appleby, Fuller and May, which suggests that such changes will be 
of considerable benefit to the respondent, in terms of efficiencies in its operation, and direct cost savings.  I have had regard to 
all of that evidence in determining this matter. 

379 The enterprise order to be made by the Commission should reflect the needs of a modern urban rail transport operation. The 
respondent should have the flexibility to enable it to respond to operational changes as may be required, balanced with 
maintaining fair outcomes to its employees. 

380 In terms of the applicant’s approach to the issue of wages, I consider it strikes a fair balance in terms of rates of pay, by the 
adoption of a median rate across different State operations.  I regard such an approach in the context of this case as being fair 
and reasonable.  It takes account of differences in the operations in each of the States.  In particular, I have had regard to the 
evidence of Mr Gearon, in terms of his initial and supplementary witness statements, where he sets out in some detail, based 
upon his own knowledge and experience, the nature of those other operations.  Those factors include: 

(a) The level of size and complexity of the interstate operations; 
(b) All State urban rail systems are electrified, except for South Australia, which still runs diesel locomotives; 
(c) All operations have mostly automatic signalling, except for some manual signalling operations in Victoria 

and New South Wales; 
(d) The ATP system operates in Perth only; 
(e) Subject to there being some differences in route kilometres and track kilometres averages and the ratios for 

trip length, network speeds and track kilometre / stations are very similar and there are similar average 
distances between stations across each network; 

(f) There are differences in training times as already noted on the evidence; 
(g) All operations are government run, except for Victoria which is in private hands; and 
(h) All State operations operate on a seven day/shift work basis. 

381 I also accept the evidence and the submissions of the applicant, that comparative assessments of Western Australian drivers 
and their Eastern States counterparts have been the source of angst amongst the driver group. 

382 The work of Railcar Drivers is responsible work by which they are required to transport large numbers of members of the 
public across the respondent’s urban rail network.  They must do so in a safe and efficient manner in accordance with the 
respondent’s operational requirements and railroad procedures.  The drivers do so exercising skill and responsibility, and they 
continue to perform an important community function. 

383 It is also the case the respondent’s operations are very efficient and are highly regarded in terms of comparisons with other 
State operations. The efficiency, skill and diligence of the Railcar Drivers have contributed to this performance which should 
be recognised. 
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384 From the inspections undertaken on site, the Commission has a good understanding of the work of railcar drivers and the 
conditions under which they operate.  These inspections, and discussions with drivers on the job, have been helpful in 
informing the Commission and understanding the evidence led in these proceedings. 

385 However, it is to return to the past to have regard to the circumstances, and reasons for the Railcar Drivers electing to go back 
to the Award in 2006.  Having done so, they must take the responsibility for this decision and which decision must have been 
then taken, based on an assessment that that was the best course of action for the drivers at that time.  The evidence of Mr 
Appleby establishes that there were some financial advantages from this decision for the drivers.   This must also be seen, 
albeit historically, in the context of the failure of the parties to reach agreement on a new industrial agreement in 2009 and the 
continuation on Award conditions since that time. 

386 In the context of the history of the relationship between the parties and the Railcar Driver Group, in my view it is important to 
set base rates of wages, to provide a measure of stability in the respondent’s operations for the term of any enterprise order, but 
which are both fair and reasonable. I accept that some comparison with other urban rail networks in Australia is appropriate in 
the circumstances of this case. 

387 In doing so, I do not take the highest or the lowest rates of pay as comparators, but a median comparator, as being a fair 
assessment of the worth of the work of railcar drivers generally.  I also have regard to the recent history of negotiations 
between the parties and the respondent’s own assessment of the worth of the work of drivers.   

388 As dealt with earlier in these reasons, there is no suggestion, and nor could there be in my view, that the essence of the work of 
railcar driving is materially different in each jurisdiction.  It is the case that there are matters of scale and size, dealt with in the 
evidence, which is comprehended in taking a median approach. Such an approach, adopting an average or median, is not 
without precedent in this jurisdiction: Amalgamated Metal Workers and Shipwrights Union of Western Australia v Hon 
Minister for Transport and Others (1984) 64 WAIG 1338. 

389 In the context of this matter, it follows that I do not consider the respondent’s wage proposals as being fair and reasonable in 
all of the circumstances. The inflexible application of a policy or rule in the circumstances of this case, will not, in my view, 
lead to the resolution of the present dispute. 

390 It is illusory to suggest the approach to wage determination in cases such as these, can have any scientific basis.  The 
Parliament has, by the Act, conferred a broad discretion on the Commission.  In the context of the somewhat unique terms of 
s 42I of the Act, the search must be for what I regard as fair and reasonable terms and conditions of employment. As was said 
by Sheldon J, in the New South Wales Teachers Case in another context at 522: 

“Too meticulous a search for principles can often result in the wood being missed for the trees.  The 
Commissions’ statutory charter to arrive at what is “just and reasonable” leaves it with wide discretions 
and in this I think the Parliament was wise.  I propose to examine this case in its own setting and base the 
salaries I would fix on an assessment of this work and its responsibilities.” 

391 In my view, those observations have some force in the context of s 42I enterprise order proceedings. 
392 I have given careful consideration to all of the submissions and the very large volume of evidence adduced in these 

proceedings.  I have also closely examined the various industrial instruments having application not only throughout the 
respondent’s operations, but those having application in each of the other State urban rail transport systems.   

393 I have also examined the further helpful material contained in the respondent’s supplementary submissions of 21 February 
2011, the Railcar Driver Group supplementary submissions of 20 February 2011, and those of the applicant of 22 February 
2011, detailing wage and relevant allowance movements under the various industrial instruments applicable in the various 
State operations since 2006.  These figures are generally consistent, subject to the observations made by Mr Farrell in his 
submissions.  The applicant also accepts the accuracy of the rates comparison in Attachment B to the respondent’s submission. 

394 There was also a brief submission in reply on 23 February 2011 from the respondent to the applicant’s further submissions. 
395 As to the comparisons, whilst noting the matters referred to immediately below, the differentials between the other States and 

Western Australia were modest as at around December 2007, as contended by the applicant.  This was up to the time that 
drivers in Western Australia remained under the 2006 Agreement, prior to reverting to the Award in January 2008. 

396 Since that time however, the analysis reveals a widening gap in wages outcomes as between the other States and Western 
Australia.  This must be considered in the context of the observations in Mr Appleby’s evidence, of the value of the “award 
package” that incorporated aspects of the 2006 Agreement, on the reversion by the drivers to the Award.    

397 There are some differences of note in relation to the other State operations that must be considered.  For example Queensland 
operates on a 40 hour week basis, therefore requiring some adjustment back to any comparison with its rates of pay to reflect a 
38 hour week comparator.  Additionally, the current Queensland rates of pay include penalty loadings expressed as a “full flat 
rate” and there is therefore a need to disaggregate this rate. In the case of Adelaide, whilst an aggregate rate is also paid, from 
the industrial instrument, one cannot readily “disaggregate” the rate for comparative purposes.  

398 In New South Wales the rates of pay also include an industry allowance, which also needs to be excluded. These matters were 
helpfully dealt with in the supplementary witness statement of Mr Appleby at annexure 1 for 2010 rates.  There are also other 
differences such as the payment of distance payments in New South Wales and South Australia for trips in excess of prescribed 
distances per shift.  In the case of South Australia, the distance payment is part of the aggregate rate. 

399 Making the adjustments that can be readily made, leads to a median rate of pay for the other State operations of $1,133.73 for 
2010.  For 2011, the median rate of pay is $1,180.22. 

400 It is to be taken into account by the Commission, that the railcar drivers had the benefit of an award rate increase of $17.50 
from 1 July 2010, flowing from the State Wage Case Order at that time. This is for the full fiscal year to 1 July 2011 when, by 
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s 50A(5) of the Act, any further adjustment of the State Wage order is to take effect.  This must be weighed in the balance in 
an assessment of a fair and reasonable outcome. 

401 Subject to what follows in relation to the SERA, based upon the material before the Commission, I consider that on the making 
of the enterprise order, as a matter of equity and good conscience, the base rate of pay for a railcar driver will be $1,133.73, 
payable from the first pay period on or after the date of the enterprise order. This wage increase will be inclusive of the interim 
wage increase of 5% flowing from the earlier order of the Commission on 29 September 2010. 

402 There will be a second wage increase to $1,180.22 per week, which will be phased in over 2011 and 2012.  In all there will be 
three increases staggered over the life of the enterprise order as follows: 

(a) From the date of the enterprise order the base wage rate will increase to $1,133.73 per week; 
(b) From 1 September 2011 the base wage rate will increase to $1,156.97 per week; and 
(c) From 1 June 2012 the base wage rate will increase to $1,180.22 per week. 

403 In my view, these wage increases for Railcar Drivers will provide a fair and equitable base from which the Commission 
expects the parties to bargain on the expiry of the enterprise order.  There will be a term in the enterprise order that the parties, 
three months prior to its expiry, commence negotiations for a new industrial agreement to replace the enterprise order. 

404 The Commission’s decision in relation to this matter is not to be regarded as establishing any nexus or relationship for future 
purposes, but only for the determination of the present dispute.  Nor can the result of these proceedings, turning as it does upon 
the specific circumstances of this case, be relied upon by the parties, or any other persons, as the foundation for any claims 
made in any other contexts.  There will be a term of the enterprise order to this effect. 

Driver Coordinators 
405 In relation to the Driver Coordinators, I accept the evidence of Ms Kent that based upon the Skills Council Report of June 

2006, some work of Driver Coordinators was not adequately reflected in the JDF for the position.  Whilst the skills assessment 
was not of itself a work value assessment, it is a necessary first step in considering any change in work value. The Commission 
in these proceedings is entitled to, and does, take into account that evidence, in its assessment of the applicant and the Railcar 
Driver Group positions.   

406 I accept, consistent with Mr Appleby’s evidence, that the training workload as contended by Ms Kent may have been an over 
estimation.  Relevant also, is the prospect of the new Training Officer position in the near future, although it is difficult to 
make an assessment of this factor at this point in time.   

407 From all of the material before the Commission, I do not consider that a margin of 111% in the Award is an adequate reflection 
of the work of Driver Coordinators.  I see no reason in principle, based upon the assessment of the work undertaken by Driver 
Coordinators that the relativity that was agreed between the parties in 2007, and as again offered by the respondent in 2009, 
without substantial changes to conditions of employment had that offer been accepted, should not be restored. 

408 It must be regarded that the agreement reached in 2007, and the offer made in 2009, reflected at least an informed view by the 
respondent, as to the worth of the work of Driver Coordinators. This to a degree is supported by aspects of the Skills Council 
Report. 

409 Additionally, the 117% margin as then applicable reflects the present margin for Driver Coordinators under the Transwa 
agreement. I also see no reason in principle why it should be materially different in the context of the Driver Coordinators and 
Railcar Drivers in the TTO operations, given the history to which I have referred.  Thus the margin for the life of the enterprise 
order will be 117%.  

Driver Trainers 
410 I am not persuaded on the evidence and submissions to depart from the respondent’s amended position, to restore the Driver 

Trainer relativity to 106% of the Driver’s rate.  Driver Trainers will receive the benefit of the increase to apply to base rates of 
wages by the application of this margin under the enterprise order. 

411 Furthermore, unlike Driver Coordinators, there is no change in responsibilities of the position of Driver Trainer, or any lack of 
prior recognition of duties beyond those established for the role, that has been demonstrated on the evidence and the 
submissions. 

Shed Driver 
412 The applicant by its claim, in effect seeks the creation of a new classification of Shed Driver to cover those drivers who 

perform shed duties. The work, as is common ground, is confined to the Depot and involves marshalling and storing railcars in 
readiness for service.  On the evidence, I accept that as opposed to the work of a railcar driver, those performing shed duties 
are exposed to the extremes of weather and are required to walk significant distances in the course of a working day. 

413 There is also evidence of the training role undertaken by shed drivers over the course of a Driver Trainee’s period of training, 
which runs to some three days or shifts. 

414 I do note the evidence of Mr May that shed duties work is within the skill and competence of all railcar drivers. Those from 
this relatively small group of drivers, who perform shed duties at the Claisebrook Depot, are also required to drive in service 
from time to time, as the circumstances require it.  That is, they must stand ready to and be capable of driving in service when 
required. 

415 In prior bargaining rounds, in particular in 2009, the respondent appears to have recognised the additional work of drivers 
engaged in shed duties and also in the most recent unsuccessful negotiations. 
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416 The Commission is not persuaded that there should be a new classification as claimed by the applicant.  Rather, there should be 
an allowance for shed driving duties which will fairly recognise this work.  The rate will be 5 per cent of the driver’s base rate 
on the commencement of the enterprise order, expressed to be paid on a per shift basis.  The rate will increase proportionately 
with the increases in the base rate over the life of the enterprise order. 

Driver Trainees 
417 In relation to this classification, I see no reason in principle, why the 85% relativity for Driver Trainees should not be restored, 

as is proposed by the respondent.  This is not opposed by the applicant. 
The SERA 
418 Under the 2004 enterprise order, the SERA was recognised by the Commission as having had several permutations, and it was 

ultimately incorporated into the base rate, and recognised as a broader customer service allowance. 
419 As noted already, the status of the SERA was one of the contentious issues in the private arbitration before Smith SC in May 

2008. 
420 The Award as made in 2006, included the SERA but instead of being payable weekly, it was prescribed as a per shift payment.  

The Commission in the private arbitration, accepted submissions from the respondent that this was an error and the intention 
was always to retain the SERA as a weekly payment as in the original consent variation to the 1973 award in 1991.  At the 
time of the 1991 award variation the SERA was set at a rate of approximately 6 per cent of the base rate for a driver.   

421 Regardless of the past, the issue is now to be resolved for the future.  Despite the history of the SERA, and that similar 
allowances are paid elsewhere in New South Wales and Victoria, at a similar rate, I consider there is much to be said for the 
approach of the respondent, that the SERA has, as a separate allowance, outlived its usefulness. There is nothing attached to 
the allowance that is not really comprehended in the ordinary duties of a Railcar Driver. 

422 It is accepted it seems, that the requirement to make public announcements to passengers is a part of the job of a Railcar 
Driver.  This was confirmed with the Commission on the inspections, in discussions with drivers on the job. 

423 As I have already mentioned, there is also no question that the respondent’s operations, in terms of on-time running and other 
indicators of performance, are well placed when looking at other Australian urban rail networks. 

424 In my opinion, the SERA should be incorporated into the base rate.  This means it will also be payable whilst drivers are on 
leave. 

425 The issue for determination is the rate of the SERA to be incorporated into the base wage. 
426 The respondent contends that as forming part of the agreements reached in 2006, the applicant and the Railcar Driver Group 

should not now be able to depart from the prior agreed rate.  In my opinion, it must also be accepted that the base rate in the 
Award, incorporated the base rate in the 2006 Agreement, which in turn incorporated the SERA and thus, this was of benefit to 
the drivers.   

427 Additionally, the base rate incorporated into the Award, also included the then customer service allowance of $15.45 per week, 
which was rolled into the SERA flowing from the 2004 enterprise order. Separately, the rate of the SERA has been increased 
on three occasions since the making of the Award: (2008) 88 WAIG 2128; (2009) 89 WAIG 340; 2421. 

428 Given the overall wage adjustments as arising from these proceedings, I do not consider there is any justification for any 
further increase in the SERA. The current rate is comparable to that applying in other States where such a payment is still 
made.   

429 I accept that as in Mr Appleby’s evidence, there needs to be some adjustment to reflect the incorporation of the allowance into 
the base rate which means the SERA will now flow through to leave and penalty rates. There was no challenge to the 
methodology suggested by Mr Appleby in his evidence.  Therefore, the rate of the incorporation of the SERA into the base rate 
will be $30.35. For the reasons identified also in Mr Appleby’s evidence, it will not apply to Driver Trainees. 

Shift Work 
430 The parties and the Railcar Driver Group propose different bases for dealing with shift allowances as set out above. 
431 The applicant seeks a substantial departure from the usual approach that such allowances are paid on an “as worked” basis, to 

reflect the disabilities associated with working unsociable hours etc.  The respondent proposes that the rate increase be in line 
with rates payable across other groups within its operation. The respondent’s proposal incorporates consideration for an 
adjustment from the 2010 State Wage Case Order. 

432 I consider that the respondent’s proposed rates for shift work are both fair and reasonable. The Commission sees merit in some 
consistency in the rates applicable to shift work, with other groups, as set out in the methodology proposed by Mr Appleby in 
his evidence. 

433 That methodology takes the current Railways Employees Award REA 4 weekly base rate as at 1 November 2010, and adds the 
24 months service experience allowance and leading hand allowances.  That total is then divided by 38 hours to give an hourly 
rate of $20.88 to which the National Rail Industry Award percentage of 13.23% for morning and afternoon shift is applied 
leading to a rate of $2.76 per hour.  The National Rail Industry percentage of 15.73% is applied to that hourly rate to lead to a 
rate of $3.28 per hour for evening shifts. 

434 The Commission regards such an approach as providing adequate compensation for working shifts and is fair and reasonable. 
Hours of Work 
435 As noted earlier in these reasons, there is a substantial body of evidence before the Commission, in relation to hours of work.  

From the respondent’s perspective, as in the evidence of Mr Appleby, issues associated with hours of work have been 
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problematic in the past and have been conducive to disputation, in particular in relation to matters of interpretation of existing 
provisions. 

436 I have considered the evidence and materials in relation to this issue carefully.  As already mentioned, I consider it is 
appropriate for a modern urban rail network to have the capacity to be flexible and to be adaptable to change. 

437 It is to be noted that many provisions sought by the respondent seek to do little more than codify existing Award provisions 
and in others, such as the posting and the making of changes to the operational roster, seek to codify what in the past has been 
a matter of managerial prerogative. The Commission would expect that, as in the past, the respondent approach the issue of 
roster changes in a reasonable and responsible manner. 

438 Having regard to the remuneration changes to be ordered, the Commission does not consider that the respondent’s proposals in 
relation to clauses 12 to 16 as a whole are unreasonable. This will include the capacity for the respondent to roster overtime. 

439 However, there will be a qualification to this provision, such that the capacity to roster overtime will not be unlimited. It will 
be available in cases of Special Events, a concept well known, to reduce the “ripple effect”, and in other circumstances which 
are exceptional. The intent of this provision is that the rostering of overtime will not be regarded as a regular and ordinary 
event. 

440 These proposed changes, and the flexibilities that they will afford the respondent in its operations, are also broadly in line with 
the working arrangements in other State urban rail systems.  The Commission sees no reason in principle why the respondent 
should not also have the benefit of such provisions.  The capacity to extend maximum shift lengths to nine hours for example, 
on the evidence of Mr Appleby, may avoid or substantially reduce the incidence of “make up pay” currently costing the 
respondent around $345,000 per annum. 

441 Accordingly, I am not persuaded that the applicant’s proposed shift alteration allowance claim or the capacity, as advanced by 
the Railcar Driver Group, for a “roster change penalty”, should be granted.  I note, however, the respondent’s proposed 
overtime penalties are to be payable under clause 13.3 in the event that less than 48 hours notice of a change of roster is given. 

Leave Provisions 
442 There is considerable common ground in the position of the parties and the Railcar Driver Group as to leave provisions.  

Clauses proposed by the respondent in relation to Cultural and/or Ceremonial Leave, Blood and Plasma Donors Leave, 
Witness and Jury Service Leave, Study Leave, Emergency Services Leave, Paid English Leave Training and Defence Force 
Reserve Leave are agreed. 

443 There are some areas in relation to leave that are contentious. 
444 As to sick leave, the applicant proposes that employees absent on account of sickness on a Sunday roster shift, be paid the 

appropriate penalty which is double time.  The applicant submitted that this is consistent with the result of a private arbitration 
before the Commission in 2008.  Additionally, the applicant contended that the respondent has paid this Sunday penalty since 
this time. The Railcar Driver Group seeks the continuation of the existing Award provisions. 

445 The respondent seeks to remove all penalties from sick leave payments presently prescribed by the Award, and provide that 
only the base rate of pay be payable whilst an employee is on sick leave.  This is based on an analysis of sick leave patterns, 
suggesting a disproportionate taking of sick leave on Fridays, weekends and Mondays, as opposed to randomly during the 
week.  On the evidence of Mr Appleby, it seems that Saturday and Sunday shifts have the highest sick leave occurrence, where 
time and one half and double time penalties apply respectively. 

446 The respondent also seeks to substantially change the provision for proof of absence on sick leave, following the large scale 
absences of Railcar Drivers in August and September 2010, leading to orders of the Commission at the time in other 
proceedings. 

447 As to the issue of payment of penalties, I am not persuaded to grant the respondent’s proposal in this regard. The current 
situation is as a result of the existing Award provisions as supplemented by the private arbitration by the Commission in 2008. 
Whilst it is true to say as the respondent does, that such provisions are not common in the government sector in this State, any 
concerns as to the legitimacy of sick leave claims, for the future, can be dealt with by the respondent in terms of other changes 
the Commission proposes as follows. 

448 As to the proof of illness/injury issue, in view of the experience of 2010, I consider that the respondent’s proposals are 
reasonable in all of the circumstances.  A capacity to require more detailed proof of illness or injury, in appropriate 
circumstances, would assist the respondent in managing its sick leave, in view of the concerns identified by Mr Appleby in his 
evidence. 

449 The respondent’s proposed cl 43 in relation to earlier booking back on time is reasonable and fair and also will be included. 
450 As to long service leave, the applicant proposes in its cl 16.4, to have drivers paid for periods of long service leave based upon 

their average earnings in the six months prior to taking leave.  This is claimed by the applicant as arising from bargaining 
outcomes in 2006, which was lost on the return of the drivers to the Award in 2008. 

451 The respondent’s proposal in relation to this issue is consistent with conditions in other parts of its operations and the 
Commission is not persuaded to depart from it. 

452 As to cashing out of leave, the respondent proposes in cl 29, as does the applicant and the Railcar Driver Group, for cashing 
out of leave entitlements. The respondent’s proposal in relation to annual leave is more limited having regard to the terms of 
the Minimum Conditions of Employment Act 1993. The respondent’s proposals provide for cashing out of credit days and 
leave in lieu of public holidays, in hours and not days.   
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453 The respondent proposes the ability, consistent with the applicant’s position, to cash out credit days in advance with an ability 
to reconcile and recover from employees. This is fair and reasonable and will be included. The respondent estimates the 
savings of approximately $100,000 from such a provision. 

454 Additionally, the Railcar Driver Group proposes an option to purchase annual leave, as was part of the 2006 Agreement.  This 
is opposed by the respondent. 

455 Such a provision exists in other areas of the respondent’s operations, in Transwa, for transit officers, for railways employees, 
for trades employees and salaried officers. I see no good reason why the same benefit should not be extended to Railcar 
Drivers.  However, the clause will be limited to four weeks per annum as in the Transwa agreement, and it will be in the same 
terms. 

Discipline 
456 In relation to discipline, the applicant and respondent are apart as to the maximum fines that may be imposed in the event of a 

disciplinary offence being proved.  The Award, by cl 2.5.1, presently enables the Head of Branch to impose penalties for 
disciplinary offences, including a fine. The level of any fine imposed is unlimited. 

457 The applicant, objecting in principle to the notion of fines being imposed in a contemporary workplace, contends that if any 
fine is imposed it should be limited to one days pay. The respondent contends that it should be two days pay as a maximum. 

458 In my view the capacity to fine should not exceed one days pay.  This limit presently exists under the Transwa Agreement 
applicable to rail drivers, along with other areas of the respondent’s operations. 

Other Provisions 
459 Save for those matters dealt with above, other provisions of the respondent’s EO as set out in Part 1 - Arrangement (cls 1-7); 

Part 2 – Contract of Employment (cls 8-11); Part 4 – Rates of Pay (cls 19-22); Part 5 – Allowances and Facilities (cls 24-28); 
Part 6 – Leave (cls 3, 41, 31, 32, 34, 40, 38, and 39); Part 7 – Consultation; Part 8 – Disputes; Part 9 – Superannuation and 
Part 10 – Registered Organisation Matters I consider to be  fair and reasonable and will be included in the enterprise order to 
issue. 

Corrections 
460 After the conclusion of the hearing, the parties advised the Commission that some minor adjustments were required to the 

allowances for temporary transfer in cl 25.1(b)(i) and on call in cl 27.2.  Those have been incorporated into the order. 
Operative Date 
461 In relation to retrospectivity, in my opinion there is no power under the Act for the retrospective operation of an enterprise 

order. This is so even if I was of the view that a lump sum payment, as claimed by the Railcar Driver Group, should be 
included in the enterprise order. 

462 To the extent that Smith SC in the 2004 enterprise order proceedings made an order for such a lump sum payment, with respect 
I disagree with that approach.  In my opinion, to make such an order would have the effect of circumventing the prohibition on 
the retrospective operation of such orders, and constitute an attempt to do indirectly, that which is prohibited by the scheme of 
the Act to be done directly. 

463 The enterprise order to issue will operate from the first pay period on or after the date of the order. 
Conclusion 
464 The Commission makes an enterprise order in the terms of the minute now to issue. 
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CatchWords Industrial law (WA) – Application for enterprise order – Speaking to the minutes of proposed order – 
Parties not to re-argue case or raise new issues – Order issued – Industrial Relations Act 1979 s 35(3) 

Result Enterprise order issued 
Applicant Mr G Ferguson and Mr P Woodcock 
Respondent Mr R Farrell and Ms L Ward 
Interveners Mr P Momber of counsel on behalf of the Railcar Driver Group  
 Mr R Andretich of counsel on behalf of the Minister for Commerce 
 

Reasons for Decision 
1 The Commission’s reasons for decision and minute of proposed order in these proceedings were published on 25 February 

2011. 
2 In accordance with s 35(3) of the Industrial Relations Act 1979 (“the Act”) the parties requested a speaking to the minutes in 

relation to proposed order.  In brief written submissions, supplemented by oral submissions during the hearing, the applicant 
and the respondent outlined some proposed changes.   

3 It is well settled in this jurisdiction that a speaking to the minutes proceeding is for the limited purposes of ensuring that an 
order arising from Commission proceedings is in accordance with the reasons of the Commission leading to it and that the 
order is workable.  It is not an opportunity for a party to re-argue its case or to raise new issues: Gek Lian Tan v Paris and 
Chrissie Kafetzis t/as Gabriel’s Café (1999) 79 WAIG 2990. 

4 In relation to the respondent’s proposed changes in Mr Farrell’s submissions, as to cl’s 4.1(b), 9.9(e), 13.1, 13.10(b), 17.1 and 
30.3, those minor changes are agreed by the applicant and the Railcar Driver Group and have been incorporated into the final 
order. 

5 There are several matters which are contentious between the parties.   
6 In relation to cl 12.18(a) concerning the disciplinary process, the applicant on Mr Ferguson’s submissions, proposed a change 

to the paragraph, such that an employee may have a union representative present at any disciplinary meeting.  Further, that the 
union representative have the capacity to provide support and engage in discussions with the person conducting the 
investigation.   

7 The proposed variation to the clause is opposed by the respondent. Mr Farrell submitted that the clause as set out in the minute 
of proposed order is consistent with the Commission’s reasons for decision at par 458. Furthermore, the proposed clause is also 
consistent with disciplinary process provisions in other areas of the respondent’s operations including Transwa drivers, railway 
employees, trains and transit officers.  Mr Farrell also submitted that it is not appropriate to enable advocacy in a disciplinary 
process interview, as an employee may effectively a requirement to directly respond to questions by the employer. 

8 Whilst the Commission acknowledges the issues raised by the applicant in its submissions, in referring to a decision of the 
Federal Magistrate’s Court of Australia in Vong v Sika Australia Pty Ltd [2010] FMCA 1021, the proposed variation now 
sought to the minute of proposed order raises issues not raised or argued in the proceedings before the Commission, nor was it 
the subject of any evidence.   

9 Given the limited nature of a speaking to the minutes proceeding, the Commission is of the view that the proposed clause as set 
out in the minute of proposed order is consistent with the Commission’s reasons for decision.  In this regard, however, it is to 
be noted that Mr Farrell acknowledged the requirement for an investigator conducting an interview in accordance with the 
disciplinary process provision, to do so consistent with the principles of procedural fairness and natural justice, which is of 
course, important. 

10 As an aside, it may be helpful if the respondent, once the order is operational, provides some guidance to line management as 
to what such a provision may, in practice, mean. 

11 The next issue relates to clause 18.9, which is the shed duties allowance. The respondent proposes an additional clause 18.10 to 
insert a definition of a driver “engaged on shed duties” to the effect that it refers to an employee “confined to the depot and 
involved in marshalling and storing railcars in readiness for service for more than four hours during that shift.” 

12 The respondent submitted that the additional clause will give clear effect to the Commission’s intention, as set out at pars 412-
416 of its reasons for decision, to provide an allowance as an alternative to the creation of a new classification for a small 
group of shed drivers as compensation for their being exposed to the extremes of weather and required to walk significant 
distances in the course of a working day and for related training duties. There is due recognition in the Commission’s reasons 
for decision that these employees may also be required from time to time to drive in service. 

13 The respondent said that the proposed clause will make it clear that it is only employees who are engaged for the majority of 
their time on shed duties who will qualify for the allowance. 

14 The proposed alteration to the minute of proposed order is opposed by the applicant. In Mr Ferguson’s submissions, he 
contended that the higher duties provision of the proposed order will adequately deal with any concerns raised by the 
respondent. 

15 In my opinion, the respondent’s submissions have merit. The Commission’s intention in introducing the shed duties was to 
recognise that a relatively small group of drivers devote most of their working time based at the depot marshalling and storing 
railcars in readiness for service. On the evidence, which the Commission accepted, this group of employees may from time to 
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time be required to drive in service as the circumstances require it. It was not the Commission’s intention that the allowance be 
payable for service drivers who may occasionally be called upon to perform shed duties. 

16 There is a further difficulty in the applicant’s contention that cl 11, dealing with higher duties, has application. That is because 
cl 11 will only apply to an employee of a lower classification performing higher duties.  An in-service driver being required to 
assist from time to time on shed duties will not, in my opinion, be performing higher duties, as the substantive classification 
level and rate is the same. 

17 However, I consider the respondent’s proposed provision to be better expressed as a definition which will be incorporated in cl 
6 – Definitions. 

18 The next issue relates to cl 11 – Higher Duties itself.  The respondent proposes amendments to this clause to express the period 
engaged on higher duties in hours rather than a half day or shift.  Furthermore, a new proposed cl 11.2 indicates that an 
employee performing higher duties will receive the conditions applicable to that higher duties classification. 

19 The applicant opposes the respondent’s changes, and says the clause in the minute of proposed order adequately reflects the 
Commission’s decision. 

20 The Commission is not persuaded to amend the proposed clause to reflect hours rather than the existing formula of one half 
day or shift.  However, there is merit, in my view, in the proposed cl 11.2, which reflects the existing provision in cl 2.3.5 of 
the Award, and makes it clear that when an employee is performing higher duties, then all appropriate conditions will apply to 
those higher duties. 

21 The final issue relates to cl 33 – Annual Leave. The respondent proposes amendments to the clause to clarify that annual leave 
loading is only payable where leave is taken but not on termination of employment or when annual leave is cashed out.  A 
further minor change is proposed to cl 33.2, to make it clear that the annual leave loading is in addition to, and not replaced by, 
the additional week’s leave for seven day shift employees. 

22 These proposed changes are objected to by the applicant.  Mr Ferguson submitted that, in reliance upon s 90(2) of the Fair 
Work Act 2009 (Cth), the annual leave loading should be included when payments are made to employees on termination of 
employment. 

23 The issue of annual leave loadings and whether they are payable on termination of employment was not raised or argued in the 
proceedings leading to the making of the enterprise order. The Commission’s decision adopted the clause as proposed by the 
respondent.  In my view the existing clause reflects the decision of the Commission and should remain as it is. 

24 A final order now issues. 
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Order 
HAVING heard Mr G Ferguson and Mr P Woodcock on behalf of The Australian Rail, Tram and Bus Industry Union of 
Employees, West Australian Branch and Mr R Farrell and Ms L Ward on behalf of the Public Transport Authority and 
Mr P Momber of counsel on behalf of the Rail Car Driver Group and Mr R Andretich of counsel on behalf of the Minister for 
Commerce the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

MAKES the Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011 
in the terms of the following schedule effective from the first pay period on or after the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

SCHEDULE 
Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011 

1. TITLE 
This Order shall be known as the Public Transport Authority (Transperth Train Operations Rail Car Drivers) Enterprise Order 2011. 
2. ARRANGEMENT 
PART 1. APPLICATION AND OPERATION 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Board of Reference 
6. Definitions 
7. No Further Claims 
8. No Precedent 
PART 2. CONTRACT OF EMPLOYMENT 
9. Contract of Employment 
10. Stand Down 
11. Employees Performing Higher Duties 
12. Discipline 
PART 3. HOURS OF WORK 
13. Hours of Work 
14. Overtime 
15. Shift Breaks 
16. Minimum Time Off Duty 
17. Guaranteed Fortnight's Work 
PART 4. RATES OF PAY 
18. Classification and Pay Rates 
19. Suburban Electric Railcar Allowance 
20. Remuneration Packaging 
21. Payment of Wages 
22. Recovery of Underpayments 
23. Recovery of Overpayments 
PART 5. ALLOWANCES AND FACILITIES 
24. Shift Work 
25. Temporary Transfer Allowance 
26. Knowledge of Roads 
27. On Call Allowance 
28. Uniforms 
29. Free Rail Travel 
PART 6. LEAVE 
30. Cashing out of Leave Entitlements 
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31. Taking of Leave 
32. Purchased Leave – 48/52 Wages Arrangements 
33 Annual Leave 
34. Bereavement Leave 
35. Blood/Plasma Donors Leave 
36. Carer's Leave 
37. Cultural/Ceremonial Leave 
38. Defence Force Reserves Leave 
39. Emergency Service Leave 
40. Leave to Attend Union Business 
41. Long Service Leave 
42. Parental Leave 
43. Public Holidays 
44. Sick Leave 
45. Witness and Jury Service 
PART 7. CONSULTATION 
46. Introduction of Change 
47. Joint Consultative Committee 
PART 8. DISPUTES 
48. Dispute Resolution Procedure 
49. Bans and Limitations 
PART 9. SUPERANNUATION 
50. Superannuation 
PART 10. REGISTERED ORGANISATION MATTERS 
51. Right of Entry for Discussions with Employees 
52. Right of Entry to Investigate Breaches 
3. AREA AND SCOPE 
3.1 This Order extends to and binds all employees who are engaged by the Employer as Trainee Railcar Drivers, Railcar 

Drivers, Driver Trainers and Driver Coordinators in the Transperth Train Operations who are members of or eligible to be 
members of the Union. 

3.2 This Order also extends to and binds the: 
(a) Employer; and the 
(b) Union. 

3.3 Subject to subclause 4.1, the provisions of the Award will not apply while this Order remains in force. 
3.4 This Order shall operate throughout the State of Western Australia. 
4. TERM 
4.1 (a) Subject to paragraph (b) of this subclause, this Order shall come into operation from the date of the Order. 

(b) The following provisions of this Order shall not come into operation until 11 April 2011.  Until that date the 
equivalent provisions of the Award shall continue to apply: 
• 9.   Contract of Employment, subclauses 9.7 to 9.13. 
• 11. Employees Performing Higher Duties 
• 12. Discipline 
• 13. Hours of Work subclauses 13.1 to 13.4 and 13.8 to 13.10 
• 14. Overtime 
• 15. Shift Breaks 
• 16. Minimum Time Off Duty 
• 17. Guaranteed Fortnight's Work 
• 20. Remuneration Packaging 
• 21. Payment of Wages 
• 24. Shift Work subclause 24.2. 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 733 
 

4.2 This Order will expire two (2) years from and including the day on which it comes into operation and will thereafter 
continue in force until a new industrial agreement, award or enterprise Order has been registered or made in substitution 
for the Order. 

4.3 The parties subject to this Order are to commence negotiations for an industrial agreement to replace this Order at least 
three months prior to its expiry date. 

5. BOARD OF REFERENCE 
5.1 Under this Order, no disputes between the parties in relation to any matter will be determined by a Board of Reference. 
6. DEFINITIONS 
"Afternoon Shift" means a shift as defined at clause 24.1 (a) of this Order. 
"Award" means Public Transport Authority Rail Car Drivers (Transperth Train Operations) Award 2006. 
"Base Rate of Pay" means the rate of pay explained and set out in clause 18 of this Order. 
"Credit day" means an extra day off accumulating in accordance with clause 13.2 and taken or cashed out in accordance with 
clauses 30 and 31 of this Order. 
"Day shift" means a shift commencing between 0530 and 1800 hours the rostered duration of which concludes before 1830 hours. 
"Day" means 7.6 hours unless the context requires otherwise. 
"Early morning shift" means a shift as defined at clause 24.1 (c) of this Order. 
"Employer" means the Public Transport Authority or its successor. 
"Full Time Employee" means an employee as defined at subclause 9.7. 
"Head of Branch" means - Chief Executive Officer of the Public Transport Authority or his/her nominee that has the responsibility 
for metropolitan rail car operations. 
"Home Depot" means a depot the Employer has nominated as an employee's home depot. 
"Hour's pay" means the total weekly base rate provided for at clause 18 of this Order divided by 38. 
"Night shift" means a shift as defined at clause 24.1 (b) of this Order. 
"Ordinary Hours" means the hours as defined at clause 13.1 of this Order. 
"Ordinary time earnings" means the Base rate of pay and rostered shift allowances and weekend penalties where these are the 
regular pattern of hours determined by reference to the operational roster on relevant dates but excluding overtime. 
"Parties" means the Employer and Union. 
"Part Time Employee" means an employee as defined at subclause 9.8. 
"Rostered Day Off' means a period as defined at subclause 13.4. 
“Shed Duties” means work performed by an employee during a shift for the purposes of cl 18.9 of this Order where the employee is 
confined to the Depot and involved in marshalling and storing of railcars in readiness for service for more than four hours during 
that shift. 
"Shift employee" means an employee whose usual hours of duty commence and complete other than during the period 0700 hours 
and 1730 hours. 
“Special Event” means a sporting fixture, concert/performance or other event.  
"Standard Hours" means the hours as defined at clause 13.2, which are paid at base rates only and not at overtime rates. 
"Union" means The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch". 
"WAIRC" means Western Australian Industrial Relations Commission. 
7. NO FURTHER CLAIMS 
7.1 The Parties shall not, for the duration of the Order, make any application for further wage increases. This includes wage 

adjustments arising out of State Wage Cases. 
7.2 Subject to subclause 7.3, the Parties undertake that, for the term of the Order, there will be no further claims on matters 

contained in the Order except where otherwise provided. 
7.3 Clause 7.2 shall not apply to: 

7.3(a) industrial matters caused by the implementation of the Perth City Link project, which may be resolved in 
accordance with clause 48 - Dispute Resolution Procedure; and 

7.3(b) industrial matters the subject of application C 46 of 2010. 
8. NO PRECEDENT 

The terms of this order are not be used for the purposes of the pursuit of wages or conditions claims in any areas of the 
Western Australian government sector. 
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PART 2 CONTRACT OF EMPLOYMENT 
9. CONTRACT OF EMPLOYMENT 
9.1 No person shall be employed as a driver of a railcar on the Government Railways without the approval of the Head of 

Branch. 
9.2 Such driver shall be trained and assessed in accordance with the Driver Training Program or other developmental training 

program as agreed between the Employer and the Union. 
9.3 The Employer shall advise each employee, prior to the time of engagement: 

(a) whether their employment is permanent, fixed-term, full time and/or part time; and 
(b) that his or her employment will be subject to the provisions of statutory and Employer rules, regulations and 

policies, as amended from time to time. 
9.4 The Employer may direct an employee to carry out such duties as are within the limits of the employee's skill, 

competence and training. 
9.5 Probation - New Employees 

(a) Following accreditation to operate railcars on the urban rail system, a Trainee Railcar Driver will be offered 
appointment to the position of Railcar Driver subject to completing a three (3) month probationary period in the 
position of Railcar Driver. 

(b) During the probationary period the employee's work performance will be monitored and advice on performance 
will be provided to the employee as appropriate. 

(c) Appointment to the position will be confirmed at the conclusion of the probationary period subject to 
satisfactory performance and conduct during this period. 

(d) At any time during training, or the probationary period, where the employee's performance or conduct is not 
satisfactory, the Employer may terminate the employee's services by one (1) weeks' notice or payment in lieu of 
notice. 

9.6 Probation - Existing Employees 
(a) If an existing employee is not confirmed as a Railcar Driver, the employee will revert to their substantive 

position or to a position at an equivalent level to the one the employee held prior to commencing as a Trainee 
Driver. 

(b) An employee appointed to a position of Driver Trainer or Driver Coordinator must complete a three month 
probationary period in the position from the date of appointment.  If the appointment is not confirmed, the 
employee will revert to the position the employee held prior to appointment. 

9.7    Full Time Employee 
 An employee engaged on a seventy-six hour fortnight basis. 
9.8 Part Time Employee 

An employee engaged to work an average of fewer than 76 hours per fortnight, and shall be entitled to all the conditions 
of employment of a full time employee on a pro rata basis. 

9.9 Job Share 
(a) The Employer may agree to two employees entering into a job share arrangement where a full time job is shared 

between the two employees. Applications to job share must be cost neutral to the Employer, and will be 
assessed on an individual basis for suitability to operational requirements.  Employees entering into a job share 
arrangement must be employed in the same classifications and at the same home depot. 

(b) The Employer and the relevant employees will enter into a written job share agreement covering operating 
conditions such as hours of employment, absence from employment due to annual leave, personal leave and any 
other relevant matters. 

(c) If the arrangement would comply with this Order if the work were being done by one employee, then where 
there is any conflict between the job share agreement and the provisions of this Order dealing with part time 
employment, the job share agreement shall prevail. 

(d) The Employer may terminate the job share arrangement by giving four weeks' notice to the relevant employee/s 
if any of the following events occur: 
(i) The employment of one of the employees involved in the job share arrangement is terminated by the 

Employer or the employee; 
(ii) The arrangement is no longer consistent with the operational requirements of the business.   

(e) In the circumstances of paragraph (d) the job share employee(s) may apply for a full-time position with the 
Employer. 
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9.10 Notice of Termination by Employer 
(a) The employment of any employee (other than a probationary or casual employee) may only be terminated by a 

period of at least four (4) weeks’ notice, provided that an employee has not been dismissed on the grounds of 
serious misconduct, in which case the employee shall be paid up to the time of dismissal. 

(b) An employee who at the time of being given notice is over forty five (45) years of age and has completed two 
(2) years' continuous service with the Employer shall be entitled to one (1) week’s additional notice. 

9.11 Payment in lieu of notice prescribed in Clause 9.10 shall be made if the appropriate notice period is not given. The 
employment may be terminated by part of the period specified and part payment in lieu thereof. 

9.12 In calculating any payment in lieu of the notice the Employer shall pay the employee the ordinary time earnings before 
overtime for the period of notice had the employment not been terminated. 

9.13 The period of notice an employee must give to the Employer is the same as applies to the Employer, except the extra 
week for being forty- five (45) years of age.  The Employer and the employee may agree to a shorter period of notice. 

10. STAND DOWN 
10.1 Where on any day or part of a day, the Employer is unable to provide useful work for the employee as a result of: 

(a) Industrial action, whether or not on the part of the Employer's employees; or 
(b) Any cause outside the Employer's control, the Employer is entitled to stand down the employee and not pay the 

employee for the day or part of a day. 
10.2 Subject to the Employer's approval, the employee may apply to have the day or part day paid as annual leave, a credit day 

or leave in lieu of public holidays provided the employee has such leave entitlement. 
10.3 Any period for which the employee is not paid under the provisions of Clause 10.1 will count as service for the accrual of 

leave to which the employee would otherwise be entitled under this Order, provided that the employee resumes work as 
required at the end of such period. 

11. EMPLOYEES PERFORMING HIGHER DUTIES 
11.1 An employee engaged in performing duties that carry a higher classification within this Order than the employee's 

ordinary classification shall be paid the higher rate as follows: 
(a) Where the employee is engaged for more than one half day or shift they shall be paid for the day or shift. 
(b) Where the employee is employed for one-half or less than one half of one day or shift they shall be paid the 

higher rate for the time actually worked. 
(c) Any acting of less than twenty minutes shall not be counted or paid. 

11.2 Where an employee is engaged in performing duties that carry a higher classification within this Order than the 
employee’s ordinary classification, the conditions applicable to the higher duties shall apply. 

11.3 Any employee required to perform work in a lower grade for any shift or portion thereof shall not have their wages 
reduced whilst employed in such lower capacity. 

12. DISCIPLINE 
12.1 This clause describes the Employer’s procedure in dealing with an employee's unacceptable behaviour or performance. 

The procedure will enable appropriate action to be taken to deal with and prevent further unacceptable behaviour or 
performance.  Procedural fairness and the principles of natural justice are to be applied in disciplinary actions and 
decisions made about the Employer’s employees. 

12.2 Where some irregularity in an employee's conduct or performance is suspected and the Head of Branch decides that 
further action is required the Head of Branch will notify the employee in writing of the nature of the allegations which are 
relevant to the suspected irregularity and give the employee a reasonable opportunity to respond to or submit an 
explanation prior to taking any further action. 

12.3 The notification will be issued to the employee within 28 calendar days (exclusive of public holidays) from the Head of 
Branch's first knowledge of the suspected irregularity. 

12.4 An employee will, if called upon, provide any report or statement or attend an interview with the Head of Branch in 
relation to a breach of discipline. 

12.5 Where the employee admits the irregularity, the Head of Branch may take action against the employee and impose a 
disciplinary penalty provided by subclause 12.10.  The employee is entitled to be heard on the appropriate penalty. 

12.6 After considering any explanation provided by the employee, the Head of Branch may decide to take no further action or 
arrange to carry out further investigations. 

12.7 If following further investigation the Head of Branch is satisfied there has been no irregularity in an employee's conduct 
or performance no further action will be taken and the employee will be advised accordingly. 

12.8 If after investigating the matter the Head of Branch believes an irregularity in an employee's conduct or performance has 
occurred the employee will be advised in writing. The results of the investigation and a summary of the evidence relied 
upon by the Head of Branch will be provided.  The employee is to be given the opportunity to be heard prior to a final 
determination being made. 



736 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

12.9 After giving the employee a reasonable opportunity to be heard the Head of Branch will determine the matter including, 
where relevant, the penalty. 

12.10 The Head of Branch may apply any of the following penalties: 
(a) A reprimand. 
(b) A fine.  Where an employee is fined, the fine shall not be greater than one day's pay.  This amount shall be 

deducted from the employee's fortnightly pay as if it were an overpayment. 
(c) A demotion or reduction to a lower grade - the Employer may demote an employee to a lower grade, where 

appropriate. 
(d) Dismissal. 

12.11 An employee found guilty of any breach of discipline shall have a right to appeal the Head of Branch's decision as a 
dispute referred to the WAIRC for resolution under the dispute resolution procedure.  Notwithstanding this process, 
employee/s and or their agents are not precluded from making an application to the WAIRC. 

12.12 During the course of an investigation, an employee may be: 
(a) Stood down from operational duties. The Head of Branch may provide alternative duties and/or allow the 

employee not to attend the workplace; or 
(b) Provided with alternative duties and/or a transfer to an alternative workplace. 

12.13 Where the employee is stood down on full pay in accordance with sub clause 12.12(a), until a determination is made, for 
the period the employee is stood down on full pay that employee will be paid a wage equivalent to ordinary time earnings 
before overtime which they would have earned had they not been stood down. 

12.14 The time frames identified in this clause may be extended by agreement between the Parties and neither Party will 
unreasonably withhold agreement. 

12.15 The Head of Branch may extend the minimum period specified in this clause in which a notification or determination is to 
be given/made because of the absence from duty of an employee through sickness or other authorised absence. 

12.16 Should the discipline process not be completed within six months from the date of notification referred to in subclause 
12.3 or within such other extended period of time as provided in this clause the discipline process will lapse and no 
further action will be taken, except where the delay in completion is as a consequence of the conduct of the employee or 
their representative. In this circumstance the six month period is extended by the period of any delay. 

12.17 When an employee is convicted of a criminal offence 
(a) The Head of Branch is able to take disciplinary action against employees who have been convicted of a criminal 

offence of the following type: 
(i) offences capable of being tried before a jury (indictable offences);  
(ii) offences that include: 
 (A) fraud or dishonesty;  
 (B) wilful damage or destruction of property; 
(iii) offences committed against the person; or 
(iv) those that attract a maximum penalty of imprisonment of two years or more. 

(b) When the Head of Branch becomes aware of an employee's conviction for an offence as listed above action may 
be taken as if a breach of discipline has been found to have been committed.  A further disciplinary 
investigation or inquiry is not required.  The Head of Branch may choose to: 
(i) take no action; 
(ii) reprimand the employee; 
(iii) transfer the employee within the Employer’s operations; 
(iv) reprimand and transfer the employee; or 
(v) dismiss the employee. 

(c) If the Head of Branch becomes aware of a criminal conviction the Head of Branch shall write to the employee 
and advise if they propose to take any action under this subclause. The employee is to be provided with an 
opportunity to respond prior to a final determination being made. 

12.18 General 
(a) During a discipline process an employee may have an independent support representative present at any 

meeting however, that representative is only to provide support and is not to engage in the discussion unless the 
person conducting the investigation deems it appropriate to do so. The representative must be reasonably 
available and cannot be a person involved in the matter under the investigation. 

(b) Should an interview be deferred by agreement with the Employer as a consequence of the employee 
representative being unavailable this will automatically extend the time lines by the same period between the 
proposed original date of interview until the interview takes place. 
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12.19 Definition 
Head of Branch for the purpose of this clause means the Head of Branch or nominated representative. 

PART 3 HOURS OF WORK 
13. HOURS OF WORK 
13.1 The ordinary hours of full-time employment shall be seventy six (76) hours per fortnight, and shall consist of up to ten 

shifts which shall constitute a fortnight's work. 
13.2 For the purposes of subclause 13.1 the seventy six (76) hour fortnight shall be worked in accordance with the following 

provisions: 
(a) The standard hours of full-time employment in each fortnightly cycle will be 80 hours. 
(b) Four hours in each fortnightly cycle will be accumulated towards credit days, which may be cleared in 

accordance with clause 31 - Taking of Leave or be cashed out in accordance with clause 30 - Cashing out of 
Leave Entitlements. 

13.3 Rosters when first posted shall show four rostered days off in each fortnightly cycle. 
13.4 (a) A rostered day off as provided for in sub-clause 13.3 shall be either: 

(i) 24 hours commencing 0001 hours to 2400 hours on the day designated as the rostered day off; or 
(ii) Where the preceding rostered shift ends between 0000 and 0400 hours, the day on which that shift 

ends, provided that there shall be a minimum period off duty of 32 hours between the end of that shift 
and the commencement of the next shift. 

(b) No rostered shift shall be less than five (5) hours for a full-time employee or less than three (3) hours for a part 
time employee and no rostered shift shall be more than nine (9) hours. 

(c) The maximum number of consecutive shifts an employee may be required to work will be ten (10). 
(d) Subject to subclause 13.8, the posted roster may include rostered overtime for an employee of up to a maximum 

of five hours more than the 80 standard hours in a fortnightly cycle for the purposes of a Special Event or other 
exceptional circumstance. 

13.5 Rostering 
(a) For the period of this Order the Employer will roster employees using two (2) rosters being the Guide Roster 

and the Operational Roster. 
(b) The period of the roster cycle will be at the Employer's discretion, involving consultation with the depot roster 

committee. 
13.6 Guide Roster 

(a) The Guide Roster will provide a fixed work day and rostered day off (RDO) pattern except for relief lines. 
(b) Employees will work through each line of work on the Guide Roster in sequence. 
(c) Following an authorized absence from work an employee will resume duties from the line on the roster that they 

would have reached if no absence from work had occurred.  If the absence exceeds six months, this may not be 
guaranteed. 

13.7 Changes to Guide Roster 
(a) The Guide Roster will only be modified to accommodate changes of a long term nature. 
(b) Where the Employer proposes to modify the Guide Roster or compile a new Guide Roster, it will do so in 

consultation with the affected employees, including: 
(i) establishing and meeting with a rostering committee comprised of Employer representatives and the 

following rostering employee representatives elected by employees within the previous two years: 
• Claisebrook Depot - two rostering representatives; 
• Mandurah Depot - one rostering representative and one proxy; and 
• Nowergup Depot - one rostering representative and one proxy. 

(ii) Posting the proposed Guide Roster at least 6 weeks before it is proposed to come into operation, to 
provide all employees the opportunity to make further comment to permit final changes before the 
Operational Roster based on the new Guide Roster is posted. 

(c) For the avoidance of doubt, while the Employer will compile the Guide Roster in consultation with employees 
and will genuinely consider comments received during the consultation process, the Employer will while this 
Order is in force be entitled to post a Guide Roster which it determines best balances the operational 
requirements of the business, including the reliability, safety and cost effectiveness of the service offered to the 
community, fatigue management and the attractiveness of the roster to employees, provided the Guide Roster 
complies with this Order and with the specific Fatigue Management rules (currently FAID) adopted by the 
Employer, and in particular: 
(i) There is no rule limiting the number of trips which may be rostered in a day; and 
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(ii) The provision within the roster of variety of work will be at the discretion of the Employer, with no 
rule requiring it to be provided on any day or within any fortnightly roster cycle. 

13.8 Operational Roster 
(a) The Operational Roster is the actual roster that the Employer is requiring the employees to work and will show 

all shifts to be worked for the period of the roster. 
(b) The Operational Roster will display shift times and the location where the shift break is anticipated to be taken. 

The details of the relief line working will also be incorporated. 
(c) Subject to paragraph 13(4)(d) the Operational Roster may include rostered overtime with employees able to be 

rostered for up to 85 hours per fortnightly cycle, provided that: 
(i) The average standard hours worked by all rostered employees in any fortnightly cycle under any 

posted Operational Roster shall not exceed 80; and 
(ii) Any objection by an employee to being rostered to work overtime shall be raised with the employee's 

supervisor by the end of his or her second shift after the roster is posted and shall be dealt with as if it 
were an objection to working additional hours. 

(d) Each fortnightly cycle of the Operational Roster should be posted 3 weeks in advance by Thursday at 1300 
hours unless there are mitigating operational circumstances, in which case the roster will be posted by 1300 on 
Friday. 

13.9 Changes to Operational Roster 
(a) The Employer may make reasonable changes to the posted Operational Roster. 
(b) Where an employee's roster is changed, the employee will be paid based on the hours actually worked by the 

employee unless there is an express prior written agreement to the contrary between the Employer and the 
employee with regard to that specific change. 

(c) For the avoidance of doubt, a change to the roster does not give rise to an entitlement to be paid overtime other 
than under clause 14.3. 

(d) Where the Employer proposes to change a shift on the posted Operational Roster, the Employer will notify the 
employee of the proposed change in accordance with this clause and the change takes effect when the employee 
agrees or is deemed to have agreed to the change. 

(e) The Employer will be deemed to have notified the employee of any proposed change if, as well as marking the 
change on the posted Operational Roster: 
(i) the change is recorded in a list updated daily of changes made to Operational Rosters (other than 

wholesale changes) kept on the sign-on counter of the employee's home depot; or 
(ii) Where there have been wholesale changes to the Operational Roster, the Employer has made an entry 

in the General Order Book and sent an email to all affected staff advising of the changes. 
(f) If an employee does not object by the end of his or her second shift after the Employer's notification he or she 

will be deemed to have agreed to the change. 
(g) Where the employee advises the Employer that he or she objects to the proposed change and advises of his or 

her reasons, the Employer will either withdraw the proposed change or refer it for consideration by the relevant 
Depot Manager. 

(h) The Depot Manager will give the employee the opportunity to be heard and will then decide whether he or she 
considers the proposed change to the Operational Roster is reasonable, taking into account all relevant factors 
including, but not limited to: 
(i) Whether the change results in rostered overtime, in which case the factors listed at subclause 14.1(e) 

will also be relevant - note that a reduction in make-up pay is not a relevant factor; 
(ii) The notice given by the Employer to the employee of the proposed change; 
(iii) The notice given by the employee to the Employer of the employee's intention to refuse to agree to the 

change; 
(iv) Whether the shift is a standby shift, and is therefore more liable to change at shorter notice than other 

shifts; 
(v) The effect of the shift change on the employee (including the extent of variation from the posted 

shift); 
(vi) The employee's personal circumstances (including family responsibilities); 
(vii) Fatigue Management Guidelines; 
(viii) Transperth Train Operations' operational requirements; 
(ix) The extent to which appropriate alternative arrangements are available; 
(x) The extent to which the need to make the change and the notice given to the employee of the change 

was within the Employer’s control; and 
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(i) If the employee's objection to the roster change is not considered reasonable, the Depot Manager may direct the 
employee to work the altered shift. 

(j) Any further dispute arising from the shift change may be dealt with under clause 48 - Dispute Resolution 
Procedure of the Order, provided that: 
(i) where at least two weeks' notice has been given of the change to the roster; or 
(ii) where the shift was a standby shift; 
the employee will be required to work the altered shift as directed unless it is resolved otherwise under the 
Dispute Resolution Procedure prior to the shift. 

(k) The provisions of this Order dealing with Changes to the Operational Roster do not apply to Trainee Railcar 
Drivers. 

13.10 Mutual Roster Changes Between Employees 
(a) An employee may apply to exchange shifts with a fellow employee within the same classification at the same 

depot providing the application: 
(i) is in writing in the required form (if any) signed by both employees; 
(ii) is provided to the relevant rostering officer at least two days prior to the proposed change coming into 

effect; 
(iii) does not breach fatigue management principles; 
(iv) does not breach any condition of this Order; and 
(v) is cost neutral to the Employer. 

(b) Applications will be considered by the relevant rostering officer and where accepted by the officer will be 
endorsed on the Operational Roster. 

(c) Where a mutual exchange is accepted, the hourly rate and penalties paid to each of the employees who 
exchange shifts shall be paid based on the shifts actually worked by each employee. 

14. OVERTIME 
14.1 Additional Hours Overtime 

(a) Additional Hours overtime is additional time worked in the form of extensions to rostered shifts of which less 
than 48 hours' notice is given or additional shifts. 

(b) The Employer shall arrange as far as practicable that shifts not be extended beyond nine hours and an employee 
shall not be required to remain on duty for more than ten (10) hours except in cases of emergency or where 
relief cannot be provided. 

(c) Additional Hours overtime may be worked by agreement. 
(d) The Employer may require any employee to work reasonable additional hours, and the employee must comply 

with the requirement unless they have a reasonable excuse which excuse should be raised and discussed with 
the employee's supervisor at the time the requirement is notified. 

(e) In determining whether additional hours are reasonable hours the following factors may be taken into account: 
(i) any risk to employee health and safety from working the additional hours; 
(ii) the employee's personal circumstances, including family responsibilities; 
(iii) Transperth Train Operation's operational requirements; 
(iv) any notice given by the Employer of any request or requirement to work the additional hours; 
(v) any notice given by the employee of his or her intention to refuse to work the additional hours; 
(vi) the employee's hours of work over the 4 weeks ending immediately before the employee is required or 

requested to work the additional hours; 
(vii) whether the additional hours are on a public holiday; 
(viii) any other relevant matter. 

(f) Where an employee has a prior planned family or community commitment or medical appointment and can, 
where required by the Employer, provide proof that would satisfy a reasonable person of the existence of that 
prior planned commitment or appointment then a refusal by the employee to work additional hours conflicting 
with that commitment or appointment will generally not be unreasonable. 

(g) Where the Employer determines an employee's refusal to be unreasonable, the employee shall work the 
additional overtime as directed unless it is resolved otherwise under the Dispute Resolution Procedure prior to 
the shift. 

14.2 Rostered Overtime is overtime in excess of the Standard Hours, which may be scheduled when the roster is first posted in 
accordance with subclause 13.8, or may be scheduled in a change to the roster in accordance with subclause 13.9. 

14.3 Overtime Penalties 
(a) Where more than one penalty applies to time worked, the highest penalty only will be paid. 



740 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

(b) All time worked by: 
(i) a full-time employee in excess of eighty (80) standard hours in any fortnightly cycle; or 
(ii) a part time employee in excess of their agreed standard hours in any fortnightly cycle; 
shall be paid at the rate of time and a half. 

(c) Where a change to the posted roster, of which at least 48 hours notice has been given, extends the length of a 
shift then no overtime shall be payable by reason of that extension unless the extension causes the rostered 
hours worked in the fortnightly cycle to exceed or further exceed eighty (80) hours, not including hours paid as 
additional hours. 

(d) All time worked as additional hours Monday to Friday shall be paid at the rate of time and a half. 
(e) All additional hours worked on a Saturday or a Sunday shall be paid at the rate of double time. 
(f) Where an employee is called upon to work additional hours or rostered overtime during the employee's rostered 

day off the employee shall be paid at the rate of double time for that overtime worked, but not for any standard 
hours rostered between 0000 and 0400 on a rostered day off. 

14.4 Saturday and Sunday Penalty Rates 
(a) All standard hours worked on Saturdays by shift employees shall be paid at time and a half. 
(b) All time worked on a Sunday shall be paid at the rate of double time. 
(c) For the avoidance of doubt, where a shift commences on one day and concludes on the following day, hours 

will be paid at the rate applicable to the day on which they were worked. 
14.5 Penalties for Working on Public Holidays 

(a) Employees rostered or otherwise required to work on a Public Holiday shall be paid for all time worked at the 
rate of time and a half for the first 8 hours worked on any shift on that day and at the rate of double time and a 
half for all time worked in excess of eight hours on any shift. 

(b) In addition to payment described in subclause 14.5 (a) an employee rostered or otherwise required to work on a 
Public Holiday shall either: 
(i) be paid a sum equal to eight hours' pay at the base rate of pay; or 
(ii) be granted eight hours' leave with pay (to be known as Leave in lieu of Public Holidays) which an 

employee can elect to be granted and can clear in accordance with clause 33 – Annual Leave. 
(c) For the avoidance of doubt, no other penalties, including penalties under sub-clause 14.3 of this clause, are 

payable for work on a public holiday. 
15. SHIFT BREAKS 
15.1 An employee who works a shift which is greater than five hours in duration shall be entitled to a paid shift break of 

twenty (20) minutes in duration.  Shift breaks shall be rostered to commence between the completion of the third hour and 
the completion of the fifth hour of duty.  An employee shall not be permitted to continue longer than five (5) hours on a 
shift without having commenced a shift break during that shift. 

15.2 When an employee is on duty for more than ten (10) hours then the employee will be entitled to a Shift Extension 
Allowance instead of an entitlement to a second shift break and a meal allowance.  The Shift Extension Allowance will be 
a sum equal to 0.75 hours’ pay at the base rate of pay.  The Employer will endeavour, where practicable, to arrange a 
second shift break of fifteen minutes duration where it is expected that an employee will be on duty for more than ten (10) 
hours. 

16. MINIMUM TIME OFF DUTY 
16.1 Each driver shall be allowed off duty for a minimum of twelve hours, except as provided hereunder. 
16.2 Where a shift is extended: 

(a) the period off duty shall be calculated from the actual time the employee is released from duty by the Employer; 
and 

(b) where the next rostered shift would not give the driver the minimum period off duty, the driver shall request and 
receive confirmation from the supervisor of the time the driver is actually required to commence the next shift. 

16.3 The Employer shall not arrange for an employee who has not been allowed the minimum period off duty to commence a 
shift while there is another qualified employee available who has had the minimum period off duty. 

16.4 When an employee is brought on duty without having been allowed the minimum period off duty, the employee shall be 
paid: 
(a) Where the employee has been allowed at least eleven hours off duty, at the double rate for the difference 

between the actual time off duty and twelve hours; and 
(b) Where the employee has been allowed less than eleven hours off duty, as if they had been continuously on duty 

from the time the employee booked on the shift preceding that period off duty. 
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17. GUARANTEED FORTNIGHT'S WORK 
17.1 Full-time Employees 

The Employer shall guarantee to each full-time employee a full fortnight's work of at least eighty (80) hours except during 
such period as by reason of any action on the part of any section of its employees or for any cause beyond the control of 
the Employer, it is unable wholly or partially to carry on the running of the trains.  Each fortnight shall stand by itself. 

17.2 Part-time Employees 
The Employer shall guarantee to each part-time employee a fortnight's work of their agreed standard hours for that 
fortnight, except during such period as by reason of any action on the part of any section of its employees or for any cause 
beyond the control, it is unable wholly or partially to carry on the running of the trains.  Each fortnight shall stand by 
itself. 

PART 4 RATES OF PAY 
18. CLASSIFICATION AND PAY RATES 
18.1 Employees shall be paid in accordance with the wage rates tables below, with the weekly wage rates in the table 

representing the base rate of pay. 
18.2 From the first pay period commencing on or after the day on which this Order comes into operation, employees shall be 

paid: 
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver $963.67 
Railcar Driver $1,164.08 
Driver Trainer $1,233.92 
Driver Coordinator $1,361.97 

18.3 From the first pay period commencing on or after 1 September 2011 employees will be paid: 
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver $983.42 
Railcar Driver $1,187.32 
Driver Trainer $1,258.56 
Driver Coordinator $1,389.16 

18.4 From the first pay period commencing on or after 1 June 2012 employees will be paid:  
CLASSIFICATION BASE RATE - per week (full time) 
Trainee Railcar Driver       $1,003.19 
Railcar Driver $1,210.57 
Driver Trainer $1,283.20 
Driver Coordinator $1,416.37 

18.5 The following provisions apply to Trainees: 
(a) The wage rate applicable to Trainees shall be 85% of the wage rate applicable to the classification of a Railcar 

Driver for which the employee is being trained. 
(b) This rate will apply to a Trainee for the duration of the training period until the Trainee has passed the 

assessment in accordance with the Driver Training Program. 
(c) Trainees shall be required to undertake training during all shift work hours across the whole roster cycle. 

18.6 The wage rate for a Driver Trainer shall be 6% above the applicable base rate for a Railcar Driver. 
18.7 The wage rate for a Driver Coordinator shall be 17% above the applicable base rate for a Railcar Driver. 
18.8 The base rates of pay prescribed under this clause are not subject to future minimum wage adjustments as prescribed by 

section 50A of the Industrial Relations Act 1979 (WA). 
18.9  Those drivers engaged on Shed Duties shall be paid an allowance per shift of the following amounts: 

(a) From the beginning of the first pay period on or after the date of this order $11.64 per shift; 
(b) From the beginning of the first pay period commencing on or after 1 September 2011 $11.87 per shift; and 
(c) From the beginning of the first pay period on or after 1 June 2012 $12.11 per shift.  

19. SUBURBAN ELECTRIC RAILCAR ALLOWANCE 
19.1 While this Order is in force, the Suburban Electric Railcar Allowance paid to employees rostered to work as a driver on 

the suburban rail system will not be paid.  For the purpose of history, this allowance is absorbed into the base rates of pay 
for employees except Trainees. 

20. REMUNERATION PACKAGING 
20.1 An employee may, by agreement with the Employer, enter into a remuneration packaging arrangement in accordance with 

the Employer’s Salary Packaging Agreement or any similar remuneration packaging arrangement offered by the 
Employer. 

20.2 Remuneration packaging is an arrangement whereby the entitlements under this agreement, contributing toward the Total 
Employment Cost (as defined) of an employee, can be reduced by and substituted with another or other benefits. 
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20.3 For the purpose of this clause, Total Employment Cost (TEC) is defined as the cost of salary and other benefits 
aggregated to a total figure or TEC, less the cost of compulsory employer superannuation guarantee contributions. 

20.4 The TEC for the purpose of remuneration packaging is calculated by adding: 
(a) The base salary; 
(b) other cash allowances, e.g. annual leave loading; 
(c) non cash benefits, e.g. superannuation, motor vehicle etc; 
(d) any Fringe Benefits Tax liabilities currently paid; and 
(e) any variable components, where commuted or annualised. 

20.5 Where an employee enters into a remuneration packaging arrangement they will be required to enter into a separate 
written agreement with the Employer that sets out the terms and conditions of the arrangement, including an irrevocable 
signed agreement to allow the Employer to deduct from the employee's wages any outstanding liabilities to be paid. 

20.6 Notwithstanding any remuneration packaging arrangement, the wage rate specified in clause 18 - Classification and Pay 
Rates is the basis for calculating related entitlements specified in this Order. 

20.7 The remuneration packaging arrangement must be cost neutral in relation to the total cost to the Employer. 
20.8 The remuneration packaging arrangement must also comply with relevant taxation laws and the Employer will not be 

liable for any additional tax, penalties or other costs payable or which may become payable by the employee. 
20.9 In the event of any increase or additional payments of tax or penalties associated with the employment of the employee or 

the provision of Employer benefits under the salary packaging agreement, such tax, penalties and any other costs shall be 
borne by the employee. 

20.10 In the event of significant increases in Fringe Benefits Tax liability or administrative costs relating to arrangements under 
this clause, the employee may vary or cancel a remuneration packaging arrangement. 

20.11 The cancellation of remuneration packaging will not cancel or otherwise affect the operation of this Order. 
20.12 The Employer shall not unreasonably withhold agreement to remuneration packaging on request from an employee. 
20.13 The Dispute Resolution Procedures contained in this Order shall be used to resolve any dispute arising from the 

operations of this clause. Where such a dispute is not resolved, either party may refer the matter to the WAIRC. 
21. PAYMENT OF WAGES 
21.1 Subject to the following provisions of sub clause 21.2 wages shall be paid fortnightly no later than each alternate 

Thursday. 
21.2 All employees' wages will be paid into accounts (nominated by each employee) with a savings bank, trading bank (cheque 

account), building society or credit union. 
21.3 The Employer shall provide each employee with access to electronic pay advice with capacity for printed advice in 

respect of each payment of wages. 
22. RECOVERY OF UNDERPAYMENTS 
22.1 Where an employee is underpaid in any manner: 

(a) the Employer will, once the Employer is aware of the underpayment, rectify the error as soon as practicable; 
(b) where possible the underpayment shall be rectified no later than in the pay period immediately following the 

date on which the Employer is aware that an underpayment has occurred; and 
(c) where an employee can demonstrate that an underpayment has created serious financial hardship, the employee 

shall be paid by way of a special payment as soon as practicable. 
22.2 The Employer shall compensate an employee for costs resulting directly from an underpayment, where it is proven that 

the costs resulted directly from the underpayment.  This includes compensation for overdraft fees, dishonoured cheque 
costs, and dishonour fees related to routine deductions from the bank account into which an employee's wages are paid. 

22.3 Nothing in this clause shall be taken as precluding the employee's legal right to pursue recovery of underpayments. 
23.  RECOVERY OF OVERPAYMENTS 
23.1 The Employer has an obligation under the Financial Management Act 2006 to account for public monies.  This requires 

the Employer to recover overpayments made to an employee. 
23.2 Any overpayment will be repaid to the Employer within a reasonable period of time. 
23.3 Where an overpayment is identified and proven, the Employer will provide the employee with the written details of the 

overpayment and notify the employee of their intent to recover the overpayment. 
23.4 Where the employee accepts that there has been an overpayment, arrangements for the recovery of the overpayment will 

be negotiated between the Employer and employee. 
23.5 If agreement on a repayment schedule cannot be reached within a reasonable period of time, the Employer may deduct the 

amount of the overpayment over the same period of time that the overpayment occurred provided: 
(a) the Employer may not deduct or require an employee to repay an amount exceeding 10% of the employee's net 

pay in anyone pay period without the employee's agreement; and 
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(b) where necessary the Employer may deduct money over a period of time greater than the period of time over 
which the overpayment occurred. 

23.6 If the employee disputes the existence of an overpayment and the matter is not resolved within a reasonable period of 
time, the matter should be dealt with in accordance with clause 48 - Dispute Resolution Procedure.  No deductions 
relating to the overpayment shall be made from the employee's pay while the matter is being dealt with in accordance 
with the Dispute Resolution Procedure. 

23.7 Nothing in this clause shall be taken as precluding the Employer's legal right to pursue recovery of overpayments. 
23.8 Where the Employer alters the pay cycle or pay day, any consequential variations to an employee's fortnightly wages 

and/or payments to compensate shall not be considered an overpayment for the purposes of this clause. 
PART 5 ALLOWANCES AND FACILITIES 
24. SHIFT WORK 
24.1 Monday to Friday 

The Employer may, if the Employer so desires, work any part of its business on shifts in accordance with the following 
provisions; 
(a) On an afternoon shift which commences before 1800 hours and the rostered duration of which concludes at or 

after 1830 hours, an employee will be paid an allowance of $2.76 an hour on all time paid at the base rate. 
(b) On a night shift, which commences at or between 1800 hours and 0359 hours, an employee will be paid an 

allowance of $3.28 an hour on all time paid at the base rate. 
(c) On an early morning shift, which commences at or between 0400 hours and 0530 hours an employee will be 

paid an allowance of $2.76 an hour on all time paid at the base rate. 
(d) In addition to the hourly shift work allowance, an employee will be paid an allowance of $3.28 for any shift 

where the rostered duration commences or finishes at or between 0101 hours and 0359 hours. 
(e) In calculating the allowance under this clause, broken parts of an hour less than thirty minutes on any shift shall 

be disregarded and thirty minutes to fifty-nine minutes paid as one hour. 
24.2 Saturday and Sunday 

The penalties payable on Saturdays and Sundays are specified at sub clause 14.4 Saturday and Sunday Penalty Rates. 
25. TEMPORARY TRANSFER ALLOWANCE 
25.1 When an employee is required to commence and conclude a shift at a metropolitan depot other than the home depot to 

which the employee is stationed, the following shall apply: 
(a) When the distance the employee is required to travel from the employee's usual place of residence to the depot 

from which the employee is temporarily working is greater than the distance the employee is required to travel 
from his or her usual place of residence to the employee's home depot, the employee shall be paid an allowance 
per kilometre in both directions calculated on the extra distance the employee is required to travel.  Such 
allowance as specified in this paragraph is in recognition of the cost and time taken for the extra distance to be 
travelled. 

(b) The allowance payable per kilometre will be: 
(i) $1.48 where the Depot Manager of the employee's home depot is satisfied that the employee is not 

reasonably able to use public transport to travel to and from the other depot; and otherwise 
(ii) Half the figure nominated in paragraph (i) of this subclause where the Depot Manager of the 

employee's home depot is satisfied that the employee is reasonably able to use public transport to 
travel to and from the other depot. 

(c) The rates referred to in this sub clause will be adjusted from time to time during the term of the Order in 
accordance with the Taxi Control Board metropolitan rates.  The adjustments will be implemented as soon as 
practicable after any change to the Taxi Control Board rate, and will apply from the date of any such change. 

25.2 For the avoidance of doubt, a Trainee Driver will not be stationed at a home depot and will not be entitled to the 
temporary transfer allowance unless the Employer has agreed in writing with the Trainee Driver to the contrary. 

26. KNOWLEDGE OF ROADS 
26.1 Where an employee is required to learn the road only, this will be achieved by a combination of: 

(a) Being rostered with a qualified employee who has knowledge of the roads; and/or 
(b) The use of simulators; and/or 
(c) Any other reasonable method determined by the Employer. 

26.2 Should the requirements of the service necessitate that the driver shall run over a road with which the driver is not fully 
acquainted the driver shall be provided with a pilot.  Such pilot shall be a person who is qualified to operate a Railcar and 
has direct knowledge of the road to be run over and is authorised to drive.  In cases where a driver is removed from one 
depot to another, the driver shall be given access to facilities to learn the road without loss of driver's pay. 
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27. ON CALL ALLOWANCE 
27.1 Employees may be directed by the Employer to be on call.  An employee placed on call will be required outside the 

employee's standard hours of duty to: 
(a) remain at the employee's residence or to otherwise be immediately contactable by telephone or other means; and 
(b) remain in a state of readiness in case of a call out; 
And if called out immediately return to duty. 

27.2 Employees placed on call outside their standard hours of duty will be paid an allowance of $3.55 per hour for all time on 
call.  The allowance will not be paid during the time the employee is paid working time following recall to duty. 

27.3 Where an employee objects to being directed to be on call, the objection will be dealt with as if it were an objection to 
working additional hours. 

27.4 Where an employee has volunteered to be on call, it is deemed to be reasonable for the Employer to direct that employee 
to return to duty while they are on call.  An employee who is not contactable, fails to respond or is not in a state of 
readiness when called upon to return to duty: 
(a) will not be paid the allowance for the period the employee was required to be on call; and 
(b) will be liable to disciplinary proceedings. 

27.5 The Employer shall make at least two (2) attempts within six minutes to contact the employee and shall record the time of 
each attempted contact. 

28. UNIFORMS 
28.1 Employees are at all times to be well presented, and wearing the supplied uniform in the manner prescribed. 
28.2 The Employer will provide a bag and the following initial issue of uniforms for Railcar Drivers: 

5 shirts 
3 trousers and/or shorts 
1 vest or jumper 
1 belt 
1 cap 
5 pairs of socks 
1 jacket 
1 pair footwear 
1 wet weather jacket 
1 wet weather trousers (if requested) 

28.3 Each year, an employee may nominate that the Employer provide up to a total of 5 new items from the following options: 
Shirts (up to 5) 
Trousers and/or shorts (up to 2) 
1 vest or 1 jumper (either but not both) 
Socks (5 pairs of socks count as one item) 

28.4 On the basis of "fair wear and tear" an employee may: 
(a) replace footwear, wet weather jacket or wet weather trousers; 
(b) after a minimum of 1 year's usage, exchange a belt or a cap; and 
(c) after a minimum of 4 years' usage, exchange a jacket. 

28.5 Items of clothing will be replaced or exchanged on the basis of 'fair wear and tear'.  Where an item of uniform has 
deteriorated to a point where its continued use would be detrimental to the objective of being well presented, then any 
such item of uniform will be replaced upon presentation of the old item.  Any item of uniform that is damaged beyond 
repair, or is uneconomical to repair, will be replaced without cost to the employee providing the damaged item is 
returned. 

28.6 Items of clothing will be supplied as standard sizes, and any alterations required are to be at the employee's expense. 
29.  FREE RAIL TRAVEL 
29.1 Free intrastate rail travel shall be made available to employees and their dependants in accordance with the conditions 

specified in the Employer’s Pass Manual or its successor Manual, a copy of which shall be supplied to the Union.  The 
entitlements existing at the day on which this Order comes into operation shall not be reduced without agreement between 
the Employer and the Union. 

29.2 Where agreement cannot be reached between the parties any dispute under this clause shall be determined by the WAIRC. 
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PART 6  LEAVE 
30.  CASHING OUT OF LEAVE ENTITLEMENTS 
30.1 The Employer may approve the cashing out of the following forms of leave: 

(a) Accrued long service leave; 
(b) Up to 50% of any annual leave accrued by an employee during any completed year of service; 
(c) Hours accumulated for clearance as Credit days; 
(d) Accrued leave in lieu of public holidays. 

30.2 Requests to cash out leave shall be in writing and consistent with the provisions of any relevant Employer policies.  They 
shall usually be made in conjunction with the submission of leave requests during the nomination period for the Leave 
Roster Process under clause 31 of this Order.  Requests to cash out leave made at other times may be approved at the 
discretion of the Employer, taking into account operational requirements and the reason the request was not made at the 
usual time. 

30.3 An employee may request and the Employer may approve the cashing out of up to 64 hours to be accumulated for Credit 
days in advance of their accumulation over the next year, or pro rata for a shorter period. 

30.4 If the number of Credit days cashed out in advance exceeds the number of Credit days accumulated by the employee over 
the relevant period, payment may be adjusted at the end of that period or when the employee's service terminates if the 
employee's service terminates before the end of the relevant period. 

30.5 The minimum amount of accrued long service leave which may be cashed out at any time is four weeks. 
30.6 Except where the Employer is satisfied there are extenuating circumstances, a minimum of three weeks accrued leave 

must be taken in a calendar year for any application to cash out long service leave or annual leave to be approved. 
31. TAKING OF LEAVE 
Requirement that Minimum Leave is Taken 
31.1 An employee will take a minimum of three (3) weeks annual leave for recreational purposes in a financial year in up to 

two blocks. 
31.2 An employee may apply to defer the remainder of their annual leave entitlement to be taken in the following year.  The 

decision to grant or refuse the application will be at the Employer's discretion. 
31.3 At the time of application, an employee seeking deferment must nominate specific provisional dates in the following 

leave year when the deferred leave can be cleared and the Employer's decision to grant the application will constitute an 
agreement that the leave will be taken on those dates.  The employee may submit a further leave request for the deferred 
leave during the next leave roster process confirming or seeking to vary the provisionally agreed dates, which will be 
treated no less favourably than a new leave request.  In the absence of a further leave request, the employee will be 
rostered on leave on the provisionally agreed dates. 

Leave Roster Process 
31.4 Each year prior to 15th March, the Employer will require all employees to submit leave requests by 30th April 

nominating their preferred dates in the twelve months, commencing 1st July, to clear: 
(a) annual leave calculated up to 30 June that year; 
(b) all uncleared accumulated hours for Credit days calculated up to 30 June that year and (unless the employee has 

requested to cash them out in advance) at least 5 further Credit days expected to accumulate in the next year; 
(c) any accrued long service leave;  
(d) all accumulated leave in lieu of public holidays; and 
(e) any purchased leave. 

31.5 Following this leave nomination period, the Employer will consider the requested dates and prepare and post at each 
depot by 31st May a draft leave roster identifying the dates upon which each employee will go on leave and resume duty. 

31.6 The Employer shall prepare and post a final leave roster by 21st June for leave that is to commence from 1st July each 
year and employees will be rostered for leave in the Employer's rostering and payroll systems in accordance with the final 
leave roster. 

31.7 The final leave roster is not to be departed from except for reasons of sickness, accident or traffic requirements not 
foreseeable at the date of preparing the roster, unless otherwise agreed between the employee and the Employer. 

31.8 After the final leave roster has been posted, an employee may mutually change leave dates with another employee within 
the same classification at the same depot on the same roster, providing that the amount of leave being mutually changed is 
identical. 

31.9 While reasonable attempts will be made to accommodate preferred dates the final allocation may be different to ensure 
the number of employees on leave each week can be accommodated within operational requirements. 

31.10 Employees are not to be booked on annual leave for more than one year in succession between 30 April and 1 September, 
except at the request of the employee. 
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31.11 Unless at the request of a employee, an employee shall not be rostered to clear further annual leave within four (4) months 
of resuming duty following long service leave. 

31.12 Where the number of requests for leave in a particular period exceeds the number which can be accommodated, the 
Employer will have regard to the previous year's leave roster when determining which employees will be granted leave. 

31.13 Should the dates proposed not be acceptable to an employee, then the dispute resolution process may be implemented by 
the employee. 

31.14 If an opportunity to release an employee on leave becomes available on the leave roster due to resignation/change of 
circumstances of another employee, then another employee may apply to take leave at that time. 

31.15 After the posting of the final leave roster, any application to vary, change, or occupy newly available dates, or request for 
mutual swap is to be made as soon as practical but not later than six (6) weeks prior to leave being taken.  Any variation is 
subject to the number on leave being consistent with operational requirements and any rostering/fatigue requirements. 

31.16 Applications received less than six (6) weeks prior to leave being taken will not generally be allowed but may be 
approved solely at the Employer’s discretion. 

31.17 A special revised leave roster may be posted for the part year commencing between the day on which this Order comes 
into operation and 1 July 2011.  Any leave scheduled in accordance with the current leave roster for that period shall not 
be changed without the employee's consent but employees may be given the opportunity to schedule additional leave 
during that period.  The relevant dates for any special revised leave roster process will be nominated by the Employer. 

Unscheduled Credit Days and Leave in Lieu of Public Holidays 
31.18 Employees will have at least five (5) of the Credit days expected to accrue in the next year cashed out or scheduled during 

that year as part of the leave roster process. 
31.19 Employees may apply to take the remaining unscheduled Credit days and any leave in lieu of public holidays as single 

days or as a combination of days as follows: 
(a) Where at least six (6) weeks' notice has been given, applications will be approved in Order of receipt until the 

maximum number of unscheduled Credit days for the relevant day at the applicable depot has been reached. 
(b) The calculation of the maximum number of unscheduled Credit days that can be rostered on any day at each 

depot for the next six (6) fortnightly roster cycles will be posted by the Employer at each Depot with the posting 
of every fourth operational roster cycle.  The maximum number will be determined based on operational 
requirements, and will take into account: 
(i) The number of days potentially able to be rostered as Credit days if all employees were available; 
(ii) Less the number of drivers rostered off driver's duties (e.g. allocated to other duties, on scheduled 

leave, on long term workers compensation or on pre-approved unscheduled Credit days); and 
(iii) Less the average number of short-notice absences on that weekday over the past six (6) fortnightly 

roster cycles (including but not limited to sick leave or short notice credit days for urgent personal 
business). 

(c) The maximum number of unscheduled Credit days on days when Special Events are scheduled will be zero, 
unless the Employer determines otherwise. While Special Events will be taken into account when the maximum 
numbers of unscheduled Credit days are posted, the scheduling of a Special Event after posting will have the 
effect of over-riding the posted number. 

(d) Where less than six (6) weeks' notice has been given, Credit days may only be approved for urgent personal 
business, being unanticipated matters of a compassionate or pressing nature identified by the employee in their 
application which arise without notice and require immediate attention.  The Employer may require evidence 
that would satisfy a reasonable person to be provided in relation to such matters. 

(e) Where leave is taken in single days and approved after the posting of the Operational Roster, leave will be paid 
and entitlements debited in accordance with the rostered hours the employee would have worked had the 
employee not been absent on leave. 

(f) Any reference to "Credit day" in this clause shall be read to include leave in lieu of public holidays. 
32. PURCHASED LEAVE – 48/52 WAGES ARRANGEMENT 
32.1 The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

(4) weeks additional leave. 
32.2 The Employer will assess each application for 48/52 wage arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
32.3 Access to this entitlement will be subject to the employee having satisfied the Employer’s accrued leave management 

policy. 
32.4 The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 
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Number of weeks wages spread 

over 52 weeks 
Number of weeks purchased leave 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

32.5 The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the wage. 

32.6 Where an employee who is in receipt of a higher duties allowance proceeds on any period of additional purchased leave, 
the employee shall not be entitled to receive payment of the allowance for any period of purchased leave.  

32.7 In the event that a part time employee’s ordinary working hours are varied during the year, the wage paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

33. ANNUAL LEAVE 
33.1 Regular Day Shift Employees 

(a) Except as herein provided a period of four (4) consecutive weeks leave with payment at the employee's base 
rate of wage, plus a leave loading of seventeen and a half percent (17.5%) shall be allowed annually to an 
employee by the Employer. 

(b) Entitlements to annual leave accrue pro rata on a weekly basis. 
33.2 Seven Day Shift Employees 

Shift employees who work other than regular day shift shall be entitled and allowed an additional week's leave on full pay 
inclusive of leave loading of twenty (20%) percent. 
(a) This provision shall also apply to any other employee whose rostered hours of work can be extended over 

Saturdays and Public Holidays and whose hours of duty vary throughout the twenty-four (24) hours of the day 
and who may be called upon to work Sundays. 

(b) Notwithstanding anything elsewhere contained herein this sub-clause shall not apply to any employee whose 
rostered hours of work must be completed between Monday and Friday inclusive and not on Public Holidays. 

33.3 Part Qualifying Period Seven Day Shift Employee 
Where an employee with twelve (12) months' continuous service is engaged for part of a qualifying twelve (12) monthly 
period as a seven day shift employee, the employee shall be entitled to have the period of annual leave to which the 
employee is otherwise entitled under this clause increased by one-twelfth of a week for each completed month the 
employee is continually so engaged, and shall be paid for the annual leave plus the extra leave at the employee's base rate 
of pay, plus a loading calculated at eighteen and three quarter (18.75%) percent for the annual leave taken. 

33.4 Annual Leave Loadings 
An employee shall be entitled to: 
(a) the amount of loading calculated in accordance with clauses 33.1, 33.2 or 33.3 as the case may be. 
(b) The annual leave loading shall not exceed the Average Weekly Total Earnings of all males in Western Australia 

as published by the Australian Bureau of Statistics for the September Quarter of the year immediately preceding 
that in which the leave commences. 
The maximum annual leave loading payable to shift employees who are granted an additional week's leave shall 
not exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published by the 
Australian Bureau of Statistics, for the September quarter of the year immediately preceding that in which the 
leave commences. 

33.5 No Deduction 
No deduction shall be made from annual leave for the period an employee is off duty through sickness unless the absence 
exceeds three (3) calendar months. 

34. BEREAVEMENT LEAVE 
34.1 Employees, including casuals, shall on the death of: 

(a) the employee's spouse or de facto partner; 
(b) a child, step-child or grandchild of the employee (including an adult child, step-child or grandchild); 
(c) a parent, step-parent or grandparent of the employee; 
(d) a sibling of the employee; 
(e) any other person who, at or immediately before the relevant time for assessing the employee's eligibility to take 

leave, lived with the employee as a member of the employee's household; 
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be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the Employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

34.2. The two (2) days need not be consecutive. 
34.3 Bereavement leave is not to be taken during any other period of leave, or at a time when the employee is not rostered for 

duty. Payment in respect of bereavement leave shall be made only where the employee otherwise would have been on 
duty and shall not be granted in any case where the employee concerned would have been off duty in accordance with the 
roster, or on annual leave, long service leave, sick leave, workers compensation or leave without pay. 

34.4 Payment of such leave may be subject to the employee providing evidence, if so requested by the Employer, of the death 
or of the relationship to the deceased that would satisfy a reasonable person. 

34.5 An employee requiring more than two (2) days bereavement leave in order to travel overseas in the event of the death 
overseas of a member of the employee's immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave or leave without pay provided all accrued leave is exhausted. 

35. BLOOD/PLASMA DONORS LEAVE 
35.1 Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) at least two (2) days' notice has been provided and prior agreement with the supervisor has been reached; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

35.2 The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee's absence. 

35.3 The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
35.4 Employee's shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red 

Cross Blood Centre. 
36. CARER'S LEAVE 
36.1 An employee is entitled to use up to ten (10) days of sick leave per year to provide care and support to: 

(a) the employee's spouse or de-facto partner; 
(b) a child, step-child or grandchild of the employee (including an adult child, stepchild or grandchild); 
(c) a parent, step-parent or grandparent of the employee; 
(d) a sibling of the employee; 
(e) any other person who, at or immediately before the relevant time for assessing the employee's eligibility to take 

leave, lives with the employee as a member of the employee's household; 
who requires immediate care or support because he or she is injured, ill or affected by an unexpected emergency. 

36.2 If requested, the employee must supply evidence that would satisfy a reasonable person of the entitlement to such leave, 
failing which the employee will not be entitled to the benefits of this clause. 

37. CULTURAL/CEREMONIAL LEAVE 
37.1 Cultural/ceremonial leave shall be available to all employees. 
37.2 Such leave shall include leave to meet the employee's customs, traditional law and to participate in cultural and 

ceremonial activities. 
37.3 Employee's are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
37.4 The Employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
37.5 The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
37.6 Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from 

annual leave, accumulated credit days off or leave in lieu of public holidays. 
37.7 Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 

purposes. 
38. DEFENCE FORCE RESERVES LEAVE 
38.1 The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

38.2 Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
38.3 Application for leave of absence for Defence service shall, in all cases, be accompanied by at least 6 weeks' notice and 

evidence of the necessity for attendance.  At the expiration of the leave of absence granted, the employee shall provide a 
certificate of attendance to the Employer. 
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38.4 Paid leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(e) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

38.5 Unpaid leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause 38.4 of 

this clause shall be unpaid. 
38.6 Use of other leave 

(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 
service, in which case they will be treated in all respects as if on normal paid leave. 

(b) The Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 
service. 

39. EMERGENCY SERVICE LEAVE 
39.1 Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 

active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

39.2 The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave, taking into account any necessary minimum break between 
attending the emergency and attending the next shift. 

39.3 The employee must complete a leave of absence form immediately upon return to work. 
39.4 The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
39.5 An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses 39.2, 39.3 and 39.4. 
40. LEAVE TO ATTEND UNION BUSINESS 
40.1 The Employer shall grant paid leave during working hours to an employee: 

(a) Who is required to give evidence before an Industrial Tribunal; 
(b) Who is a union nominated representative of the employees and is required to attend negotiations and/or 

conferences between the Union and Employer; 
(c) When prior agreement between the Union and the Employer has been reached for the employee to attend 

official meetings preliminary to negotiations or industrial hearings; or 
(d) Who is a Union nominated representative of employees and is required to attend joint Union/Employer 

consultative committees or working parties. 
40.2 The granting of leave pursuant to this clause shall only be approved: 

(a) Where an application for leave has been submitted by an employee in a reasonable time in advance; 
(b) For the minimum period necessary to enable the Union business to be conducted or evidence to be given; 
(c) For those employees whose attendance is essential; or 
(d) When the operation of the organisation is not being unduly affected and the convenience of the Employer 

impaired. 
The Employer shall be entitled to change the roster to minimise the effect of the employee's absence on the operation of 
the organisation. 

40.3 (a) Leave of absence will be granted at the base rate of pay or, where the employee works part of a shift, at the rate 
the employee would have earned had the employee not been absent from his or her rostered shift. 

(b) The Employer shall not be liable for any expenses associated with an employee attending to Union business. 
(c) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
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40.4 (a) An employee shall not be entitled to paid leave to attend Union business other than prescribed by this clause. 
(b) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 

Employer. 
41. LONG SERVICE LEAVE 
41.1 An employee shall be entitled to thirteen weeks’ paid long service leave on the completion of ten years continuous service 

and an additional thirteen weeks’ paid long service leave for each subsequent period of seven years of continuous service 
completed by the employee. 

41.2 Where a public holiday falls within an employee's period of long service leave such day shall be deemed to be a portion 
of the long service leave and no other payment or benefit shall apply. 

41.3 Long service leave shall be paid at the employee's rate of pay as prescribed in clause 18 - Classification and Pay Rates. 
41.4 An employee will be entitled to a pro rata long service leave payment only if employment is terminated: 

(a) By the Employer for other than disciplinary reasons; 
(b) Due to the retirement of the employee on the grounds of ill health; 
(c) Due to the death of the employee, in which case the payment would be made to the employee's estate; 
(d) Due to the employee's retirement at age of 55 years or over, provided 12 months continuous service has been 

completed prior to the day from which the retirement takes effect; 
(e) For the purpose of entering an Invitro Fertilisation Program, provided the employee has completed three (3) 

years service and produces written confirmation from an appropriate medical authority of the dates of 
involvement in the program; or 

(f) Due to the employee's resignation for pregnancy, provided the employee has completed more than three (3) 
years and produces certification of such pregnancy and the expected date of birth from a registered medical 
practitioner. 

41.5 For the purpose of determining long service leave entitlements, the expression "continuous service" includes any period 
during which the employee is absent on paid leave but does not include any period exceeding two (2) continuous weeks 
during which the employee is absent on unpaid parental leave or leave without pay. 

41.6 Continuity of service shall not be broken by the absence of the employee on any form of approved paid leave or by the 
standing down of an employee under the terms of this Order. 

42. PARENTAL LEAVE 
42.1 For the purposes of this clause, the following terms shall have the following meaning: 

(a) "Primary care giver" means the employee who will assume the principal role for the care and attention of a 
newly born or newly adopted child as defined by this clause. 

(b) "Eligible casual employee": a casual employee is eligible if the employee: 
(i) has been engaged by a public sector Employer on a regular and systematic basis for a sequence of 

periods of employment during a period of at least twelve months; and 
(ii) but for an expected birth of a child to the employee or the employee's partner or an expected 

placement of a child with the employee with a view to the adoption of the child by the employee, 
would have a reasonable expectation of continuing engagement by the public sector Employer on a 
regular and systematic basis. 

(iii) Without limiting clause 42.1 (b) (i) and (ii), a casual employee is also eligible if the employee: 
• was engaged by a public sector Employer on a regular and systematic basis for a sequence of 

periods during a period (the first period of employment) of less than twelve months; and 
• at the end of the first period of employment, the employee ceased, on the Employer's initiative, to 

be so engaged by the public sector Employer; and 
• the public sector Employer later again engaged the employee on a regular and systematic basis for 

a further sequence of periods during a period (the second period of employment) that started not 
more than three months after the end of the first period of employment; and 

• the combined length of the first period of employment and the second period of employment is at 
least twelve months; and 

• the employee, but for an expected birth of a child to the employee or the employee's partner or an 
expected placement of a child with the employee with a view to adoption of the child by the 
employee, would have a reasonable expectation of continuing engagement with the public sector 
Employer on a regular and systematic basis. 

(c) "child": all references in this clause to a child should be read as including children of a multiple birth or 
adoption. 

(d) "replacement employee" means an employee specifically engaged to replace an employee proceeding on 
parental leave. 

(e) "partner" means a person who is a spouse or de facto partner. 
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42.2 Entitlement to Parental Leave 
(a) Unpaid parental leave 

An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
(i) birth of a child to the employee or the employee's partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee's partner; is 

under the age of five; and has not lived continuously with the employee for six months or longer. 
(b) Paid parental leave 

Subject to clause 42.2(c), an employee is entitled to 14 weeks continuous paid parental leave, which shall form 
part of the 52 week unpaid parental leave entitlement.  This entitlement can be accessed by a pregnant employee 
or by an employee who is the primary care giver of a newly born or newly adopted child, and: 
(i) can only be accessed by an employee who has completed twelve months continuous service in the 

Western Australian public sector; 
(ii) is provided only in respect to: 

• a pregnant employee; 
• the birth of a child to the employee or the employee's partner; or 
• the adoption of a child who is not the child or the stepchild of the employee or the employee's 

partner; is under the age of five; and has not lived continuously with the employee for six months 
or longer; and 

(iii) cannot be accessed by eligible casual employees. 
(c) Commencement of paid parental leave 

(i) A pregnant employee may commence paid parental leave any time up to six weeks before the 
expected date of birth. 

(ii) Provided that the period of paid parental leave is concluded within twelve months of the birth or 
placement of the child, an employee identified as the primary care giver of a newly born or newly 
adopted child may commence the period of paid parental leave from: 
• the child's birth date; or 
• for the purposes of adoption, the date of placement of the child; or 
• a later date nominated by the primary care giver. 

(iii) Notwithstanding clause 42.2 (c) (ii), the Employer may, in exceptional circumstances, allow an 
employee to take a period of paid parental leave that will result in the employee being on paid parental 
leave more than twelve months after the birth or placement of the employee's child. 

(iv) The Employer may require evidence that would satisfy a reasonable person that the circumstances 
warrant allowing the employee to take their period of paid parental leave such that it will result in the 
employee being on paid parental leave more than twelve months after the birth or placement of the 
employee's child. 

(d) The period of paid parental leaven taken by the primary care giver of a newly born or newly adopted child shall 
not exceed the period specified in clause 42.2(b) or its half pay equivalent. 

(e) Shared parental leave 
(i) Subject to clause 42.2(e)(ii), the paid parental leave entitlement may be shared between partners 

assuming the role of primary care giver of a newly born or newly adopted child. 
(ii) Where both partners work in the public sector, the total paid parental leave entitlement provided to the 

employees shall not exceed the paid parental leave quantum for a single employee or its half pay 
equivalent. 

(iii) The unpaid parental leave entitlement may be shared between partners. 
(iv) An employee and their partner may only take paid and/or unpaid parental leave concurrently in 

exceptional circumstances with the approval of the Employer or in accordance with clause 42.2 (k). 
(f) (i) An employee must take parental leave in one continuous period.  Where less than the standard 

parental leave is taken, the unused portion of the period of paid or unpaid leave cannot be preserved in 
any way. 

(ii) Notwithstanding clause 42.2 (f) (i): 
• paid parental leave may be taken in more than one period by an employee who meets the 

requirements of clause 42.2 (k); and 
• unpaid parental leave may be taken in more than one continuous period where the employee 

undertakes special temporary employment in accordance with clause 42.9 - Employment During 
Unpaid Parental Leave. In these circumstances, the provisions of clause 42.9 - Employment 
During Unpaid Parental Leave apply. 
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(g) Payment for paid parental leave 
(i) Subject to clause 42.2 (g) (iv), an employee proceeding on paid parental leave is to be paid according 

to their standard working hours at the time of commencement of parental leave. Shift and weekend 
penalty payments and higher duties allowances are not payable during paid parental leave. 

(ii) An employee may take the paid parental leave at half pay for a period equal to twice the period to 
which the employee would otherwise be entitled. 

(iii) Where an employee, including a fixed term contract employee, is on a period of half pay parental 
leave and their employment is terminated through no fault of the employee, the employee shall be 
paid out any period of unused paid parental leave equivalent to the period of leave the employee 
would have accessed had they been on full pay parental leave when their termination occurred. 

(iv) Payment for a part time employee proceeding on paid parental leave is to be determined according to 
an average of the hours worked by the employee over the preceding twelve months; or their standard 
working hours at the time of commencement of paid parental leave, whichever is the greater. 

(v) An employee may elect to receive pay in advance for the period of paid parental leave at the time the 
parental leave commences, or may elect to be paid the entitlement on a fortnightly basis over the 
period of the paid parental leave. 

(h) (i) An employee is eligible, without concluding their parental leave and resuming duty, for subsequent 
periods of parental leave, including paid parental leave, in accordance with the provisions of this 
clause. 

(ii) Where an employee has not concluded their period of parental leave and resumed duty, and the 
employee is entitled to a subsequent period of paid parental leave, the employee's paid parental leave 
is: 
• to be paid according to the employee's status, classification and standard working hours at the time 

of commencing the original period of parental leave; and 
• not affected by any period of special temporary employment undertaken in accordance with clause 

42.9 - Employment During Unpaid Parental Leave. 
(iii) An employee who is on a period of leave without pay that is unrelated to parental leave is not entitled 

to paid parental leave without first resuming duty and meeting the requirements of clause 42.2 (b). 
(i) Medical certificates 

(i) An employee who has given the Employer notice of their intention to take paid or unpaid parental 
leave shall provide the Employer with a medical certificate from a registered medical practitioner 
naming the employee, or the employee's partner, confirming the pregnancy and the estimated date of 
birth. 

(ii) A pregnant employee who continues to work during the period of six weeks before the expected date 
of birth is not required to provide the Employer with a medical certificate stating that the employee is 
fit to work and whether it is advisable for the employee to continue in her present position for a stated 
period. 

(iii) Notwithstanding clause 42.2 (i) (ii), if the Employer has reason to believe that the continued 
performance of duties by a pregnant employee renders a danger to themselves, fellow employees or 
the public, the employee may be required to obtain and provide a medical certificate stating that the 
employee is fit to work in her present position for a stated period.  The Employer shall pay the fee for 
any such examination.  Where an employee is deemed to be unfit to work in her present position, the 
provisions of clause 42.6 - Modification of Duties and Transfer to a Safe Job may apply. 

(j) If the pregnancy results in other than a live child or the child dies during the period of paid parental leave, the 
entitlement to paid parental leave remains intact.  Such paid parental leave cannot be taken concurrently with 
paid personal leave. 

(k) (i) An employee who commenced paid parental leave prior to her child's birth and: 
• who is incapacitated following the birth of her child and is therefore incapable of being its primary 

care giver; or 
• whose child requires hospitalisation such that the employee and her partner are not their child's 

primary care giver; 
is entitled to remain on paid parental leave, notwithstanding that she is not the child's primary care 
giver. 

(ii) An employee is not entitled to access paid parental leave when they are not their child's primary care 
giver other than in the circumstances identified in clause 42.2 (k) (i). 

(iii) If both parents work in the public sector and the mother is able to remain on paid parental leave 
despite her incapacity to be her child's primary care giver, the employees may choose which parent 
will access paid parental leave. 
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• If the mother chooses to remain on paid parental leave, her partner may access unpaid parental 
leave for the period they are their child's primary care giver. 

• If the mother's partner is their child's primary care giver and chooses to access paid parental leave, 
the mother may access unpaid parental leave for the period her partner is their child's primary care 
giver. 

• Where the mother's partner accesses paid parental leave in accordance with this subclause, the 
mother is entitled to resume paid parental leave if/when she becomes her child's primary care 
giver, subject to the provisions of clause 42.2 (e) - Shared parental leave. 

• If the mother resumes paid parental leave in accordance with this subclause, her partner must 
cease paid parental leave. 

(iv) The provisions of clause 42.2 (k) (iii) do not apply where an employee commenced paid parental 
leave prior to her child's birth but, due to her child's hospitalisation, neither the employee or her 
partner are able to be their child's primary care giver.  The employee may, however, remain on paid 
parental leave in accordance with the provisions of clause 42.2 (k) (i). 

(l) Adoption of a child 
(i) An employee seeking to adopt a child shall be entitled to two days unpaid leave to attend interviews 

or examinations required for the adoption procedure.  Employees working or residing outside the 
Perth metropolitan area are entitled to an additional day's unpaid leave.  The employee may take any 
paid leave entitlement to which the employee is entitled in lieu of this leave. 

(ii) If an application for parental leave has been granted for the adoption of a child, which does not 
eventuate, then the period of paid or unpaid parental leave is terminated.  Employees may take any 
other paid leave entitlement to which they are entitled in lieu of the terminated parental leave or return 
to work. 

(m) Confirmation of primary care giver status 
(i) For the purposes of paid parental leave, the Employer may require an employee to provide 

confirmation of their primary care giver status. 
(ii) Where the Employer requires an employee to confirm their status as the primary care giver of a newly 

born or newly adopted child, the employee is to provide the Employer with evidence that would 
satisfy a reasonable person of their entitlement to paid parental leave. 

42.3 Partner Leave 
(a) An employee is entitled to unpaid partner leave as prescribed by this subclause in respect of the: 

(i) birth of a child to the employee or the employee's partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee's partner; is 

under the age of five; and has not lived continuously with the employee for six months or longer. 
(b) An employee who is not taking parental leave with respect to the birth of a child to their partner shall be entitled 

to a period of unpaid partner leave of up to one week at the time of the child's birth.  In the case of adoption of a 
child this period shall be increased to up to three weeks unpaid leave. 

(c) The employee may request to extend the period of unpaid partner leave up to a maximum of eight weeks. 
(d) The Employer is to agree to an employee's request to extend their partner leave unless: 

(i) having considered the employee's circumstances, the Employer is not satisfied that the request is 
genuinely based on the employee's parental responsibilities; or 

(ii) there are grounds to refuse the request relating to its adverse effect on the Employer's business and 
those grounds would satisfy a reasonable person.  These grounds include, but are not limited to: 
• cost; 
• lack of adequate replacement staff; 
• loss of efficiency; and 
• impact on the production or delivery of products or services by the Employer. 

(e) The Employer is to give the employee written notice of the Employer's decision on a request for extended 
partner leave.  If the employee's request is refused, the notice is to set out the reasons for the refusal. 

(f) An employee who believes their request for extended partner leave has been unreasonably refused may seek to 
enforce it as a minimum condition of employment and the onus will be on the Employer to demonstrate that the 
refusal was justified in the circumstances. 

(g) The taking of partner leave by an employee shall have no effect on their or their partner's entitlement, where 
applicable, to paid parental leave under this clause. 

42.4 Other Leave Entitlements 
(a) Other Paid Leave 
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An employee proceeding on unpaid parental leave or unpaid partner leave may elect to substitute any part of 
that leave with accrued annual leave, long service leave, credit days or days in lieu of public holidays to which 
the employee is entitled for the whole or part of the period of unpaid parental leave or unpaid partner leave. 

(b) Extended unpaid parental leave 
(i) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for 

leave without pay following parental leave (“extended unpaid parental leave”) to extend their leave by 
up to two years. The Employer is to agree to a request for extended unpaid parental leave unless: 
• having considered the employee's circumstances, the Employer is not satisfied that the request is 

genuinely based on the employee's parental responsibilities; or 
• there are grounds to refuse the request relating to its adverse effect on the Employer's business and 

those grounds would satisfy a reasonable person. These grounds might include, but are not limited 
to, cost; lack of adequate replacement staff; loss of efficiency; impact on the production or 
delivery of products or services by the Employer. 

(ii) The Employer is to give the employee written notice of the Employer's decision on a request for 
extended unpaid parental leave under clause 42.4 (b). If the request is refused, the notice is to set out 
the reasons for the refusal. 

(iii) An employee who believes their request for extended unpaid parental leave under clause 42.4 (b) has 
been unreasonably refused may seek to enforce it as a minimum condition of employment and the 
onus will be on the Employer to demonstrate that the refusal was justified in the circumstances. 

(iv) Any period of extended unpaid parental leave must be applied for and approved in advance and will 
be granted on a year-by-year basis. Where both partners work for the Employer the total combined 
period of extended unpaid parental leave shall not exceed two years. 

(c) Personal leave 
(i) An employee on paid or unpaid parental leave is not entitled to paid personal leave other than as 

specified in clause 42.4 (c) (ii). 
(ii) Should the birth or adoption result in other than the arrival of a living child, the employee shall be 

entitled to such period of paid personal leave to which the employee is entitled or unpaid leave for a 
period certified as necessary by a registered medical practitioner. Paid personal leave cannot be taken 
concurrently with paid parental leave. 

(iii) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required 
to undergo a pregnancy related medical procedure the employee may take any paid personal leave to 
which the employee is entitled or unpaid leave for a period as certified necessary by a registered 
medical practitioner. 

(d) Public holidays 
Any public holidays that fall during paid or unpaid parental leave or partner leave shall be counted as part of the 
parental leave and do not extend the period of parental leave or partner leave. 

42.5 Notice and Variation 
(a) An employee shall give not less than four weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave, or partner leave, stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of clause 42.5 (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave to that provided 
by this clause and may at any time during that period elect to reduce or extend the period stated in the original 
application, provided four weeks written notice is provided. 

42.6 Modification of Duties or Transfer to a Safe Job 
(a) Part time employment during pregnancy 

(i) A pregnant employee may work part time in one or more periods whilst she is pregnant where she 
provides the Employer with a medical certificate from a medical practitioner advising that part time 
employment is, because of her pregnancy, necessary or preferable. 

(ii) The terms of part time employment undertaken in accordance with 42.6 (a) (i) shall be in writing. 
(iii) Such employment shall be in accordance with the part time provisions of this Order. 
(iv) In the absence of an alternative requirement, and unless otherwise agreed between the Employer and 

employee, an employee shall provide the Employer with four weeks' written notice of an intention to: 
• vary part time work arrangements made under clause 42.6 (a) (ii); or 
• revert to full time employment during the employee's pregnancy. 

(v) An employee reverting to full time employment in accordance with clause 42.6 (a) (iv) will be entitled 
to the same position or a position equivalent in pay, conditions and status and commensurate with the 
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employee's skill and abilities as the substantive position held immediately prior to undertaking part 
time employment. 

(b) If an employee gives the Employer a medical certificate from a medical practitioner, or some other form of 
evidence that would satisfy a reasonable person, and it contains a statement to the effect that the employee is fit 
to work, but that it is inadvisable for her to continue in her present position for a stated period because of: 
(i) illness, or risks, arising out of her pregnancy; or 
(ii) hazards connected with that position; 

 then the Employer must modify the duties of the position or alternatively transfer the employee to a safe job at 
the same classification level for the period during which she is unable to continue in her present position. 

(c) If the Employer does not think it to be reasonably practicable to modify the duties of the position or transfer the 
employee to a safe job, the employee is entitled to be absent from the workplace on full pay for the period 
during which she is unable to continue in her present position. 

(d) An entitlement to be absent from the workplace on full pay is in addition to any leave entitlement the employee 
has and the employee is to be paid the amount she would reasonably have expected to be paid if she had worked 
during that period. This entitlement also applies to eligible casual employees. 

(e) An entitlement to be absent from the workplace on full pay ends at the earliest of whichever of the following 
times is applicable: 
(i) the end of the period stated in the medical certificate; 
(ii) if the employee's pregnancy results in the birth of a living child - the end of the day before the date of 

birth; or 
(iii) if the employee's pregnancy ends otherwise than with the birth of a living child the end of the day 

before the end of the pregnancy. 
42.7 Communication During Parental Leave 

(a) Where an employee is on parental leave and a definite decision has been made to introduce significant change at 
the workplace, the Employer shall take reasonable steps to: 
(i) make information available in relation to any significant effect the change will have on the status or 

responsibility level of the position the employee held before commencing parental leave; and 
(ii) provide an opportunity for the employee to discuss any significant effect the change will have on the 

status or responsibility level of the position the employee held before commencing parental leave. 
(b) An employee shall take reasonable steps to inform the Employer about any significant matter that will affect the 

employee's decision regarding: 
(i) the duration of parental leave to be taken; 
(ii) whether the employee intends to return to work; and 
(iii) whether the employee intends to return to work on a part time or modified basis. 

(c) An employee shall also notify the Employer of changes of address or other contact details that might affect the 
Employer's capacity to comply with clause 42.7 (a). 

42.8 Replacement Employee 
(a) Prior to engaging a replacement employee, the Employer shall inform the replacement person of: 

(i) the temporary nature of the employment; 
(ii) the entitlements relating to the return to work of the employee on parental leave or that employee's 

capacity to undertake special temporary employment during their period of unpaid parental leave; and 
(iii) any consequences for the replacement employee should the employee on parental leave return early 

from leave or seek an extension to their period of parental leave. 
(b) A replacement employee may be employed part time.  Such employment shall be in accordance with the part 

time employment provisions of this Order. 
42.9 Employment During Parental Leave 

(a) (i) The provisions of clause 42.9 only apply to employment during unpaid parental leave, and extended 
unpaid parental leave taken in conjunction with parental leave as provided for in clause 42.4 (b) - 
Extended unpaid parental leave. 

(ii) The Employer cannot employ an employee in special temporary employment whilst the employee is 
on a period of paid parental leave or other paid leave taken concurrently with a period of unpaid 
parental leave. 

(b) Special temporary employment 
(i) For the purposes of clause 42.9, "temporary" means employment of an intermittent nature; for a 

limited, specified period; and undertaken during unpaid parental leave or extended unpaid parental 
leave. 
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(ii) Notwithstanding any other provision of the parental leave clause, an employee may be employed by 
the Employer on a temporary basis provided that: 
• both parties agree in writing to the special temporary employment; 
• in the case of a fixed term contract employees, the period of temporary employment is within the 

period of the current fixed term contract; 
• any such period of service shall not change the employee's employment status in regard to their 

substantive employment; and 
• any period of special temporary employment shall count as qualifying service for all purposes 

under the Order. 
(c) For every period of special temporary employment, the following records must be kept: 

(i) the agreement made between the parties for periods of special temporary employment; 
(ii) the dates of commencement and conclusion of each period of special temporary employment; 
(iii) the hours worked by the employee during such periods; and 
(iv) the classification level at which the employee is employed during such periods. 

(d) Effect of special temporary employment on unpaid parental leave 
(i) Subject to clause 42.9 (d) (ii), a period of special temporary employment shall be deemed to be part of 

the employee's period of unpaid parental leave or extended unpaid parental leave as originally agreed 
to by the parties. 

(ii) An employee who immediately resumes unpaid parental leave or extended unpaid parental leave 
following the conclusion of a period of special temporary employment: 
• is entitled, on written notice, to extend their period of unpaid parental leave or extended unpaid 

parental leave by the period of time in which they were engaged in special temporary 
employment; and 

• shall give not less than four weeks' notice in writing to the Employer of the new date they intend 
to return to work and so conclude their period of parental leave or extended unpaid parental leave. 

(iii) An employee who does not immediately resume their period of unpaid parental leave or extended 
unpaid parental leave at the conclusion of a period of special temporary employment cannot preserve 
the unused portion of leave for use at a later date. 

42.10 Return to Work on Conclusion of Parental Leave 
(a) (i) An employee shall confirm their intention to conclude their parental leave or extended unpaid parental 

leave and return to work by notice in writing to the Employer not less than four weeks prior to the 
expiration of parental leave or extended unpaid parental leave. 

(ii) An employee who intends to return to work on a modified basis in accordance with clause 42.10 (d) 
shall advise the Employer of this intention by notice in writing not less than four weeks prior to the 
expiration of parental leave or extended unpaid parental leave. 

(b) An employee on return to work following the conclusion of parental leave or extended unpaid parental leave 
will be entitled to the same position or a position equivalent in pay, conditions and status and commensurate 
with the employee's skill and abilities as the substantive position held immediately prior to proceeding on 
parental leave. 

(c) Where an employee was transferred to a safe job or was absent from the workplace on full pay as provided for 
in clause 42.6 - Modification of Duties or Transfer to a Safe Job, the employee is entitled to return to the 
position occupied immediately prior to the transfer or their absence from the workplace on full pay. 

(d) Right to return to work on a modified basis 
(i) An employee may return on a part time or job-share basis to the substantive position occupied prior to 

the commencement of leave or to a different position at the same classification level in accordance 
with the part time employment provisions of this Order. 

(ii) An employee may return on a modified basis that involves the employee working on different days or 
at different times, or both; or on fewer days or for fewer hours or both, than the employee worked 
immediately before starting parental leave. 

(e) Right to revert 
(i) An employee who has returned on a part time or modified basis in accordance with clause 42.10 (d) 

may subsequently request the Employer to permit the employee to resume working on the same basis 
as the employee worked immediately before starting parental leave or full time work at the same 
classification level. 

(ii) A request made under clause 42.10 (e) (i) must be in writing and must be made at least four weeks 
before the day on which the employee wishes to resume working on the same basis as the employee 
worked immediately before starting parental leave or full time work at the same classification level. 
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(iii) The Employer is to agree to a request to revert made under clause 42.10 (e) (i) unless there are 
grounds to refuse the request relating to the adverse effect that agreeing to the request would have on 
the conduct of operations or business of the Employer and those grounds would satisfy a reasonable 
person. 

(iv) The Employer is to give the employee written notice of the Employer's decision on a request to revert 
under clause 42.10 (e) (i). If the request is refused, the notice is to set out the reasons for the refusal. 

(v) An employee who believes their request to revert under clause 42.10 (e) (i) has been unreasonably 
refused may seek to enforce it as a minimum condition of employment and the onus will be on the 
Employer to demonstrate that the refusal was justified in the circumstances. 

42.11 Effect of Parental Leave on the Contract of Employment 
(a) (i) Paid parental leave will count as qualifying service for all purposes under the Order. 

(ii) Qualifying service for any purpose under the Order is to be calculated according to the number of 
weeks of paid parental leave that were taken at full pay or would have been had the employee not taken 
paid parental leave at half pay.  Employees who take paid parental leave on half pay do not accrue 
entitlements beyond those that would have accrued had they taken the leave at full pay. 

(b) An employee employed for a fixed term contract shall have the same entitlement to parental leave; however, the 
period of leave granted shall not extend beyond the term of that contract. 

(c) (i) Absence on unpaid parental leave or extended unpaid parental leave shall not break the continuity of 
service of employees. 

(ii) Where an employee takes a period of unpaid parental leave or extended unpaid parental leave 
exceeding 14 calendar days in one continuous period, the entire period of such leave shall not be taken 
into account in calculating the period of service for any purpose under this Order.  Periods of unpaid 
leave of 14 days or less shall, however, count for service. 

(d) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with clause 8 - Contract of Employment, of this Order. 

(e) The Employer shall not terminate the employment of an employee on the grounds of the employee's application 
for parental leave or absence on parental leave, but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

42.12 Casual Employees 
(a) An eligible casual employee has no entitlement to paid leave under this clause with the exception of the 

entitlement to be absent from the workplace on full pay as provided under clause 42.6 - Modification of Duties 
or Transfer to a Safe Job. 

(b) Nothing in this clause confers a change in the employment status of a casual employee. 
(c) Service performed by an eligible casual employee for a public sector employer shall count as service for the 

purposes of determining twelve months continuous service as per clause 42.2 (b) (i) where: 
(i) the eligible casual employee has become a permanent or fixed term contract employee with the same 

employer; and 
(ii) the break between the period of eligible casual employment and permanent or fixed term contract 

employment is no more than three months. 
43. PUBLIC HOLIDAYS 
43.1 The following days or leave taken in lieu shall be allowed as holidays without deduction of pay namely: 

(a) New Years Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation day, 
Sovereign's Birthday, Christmas Day and Boxing Day; 

(b) Provided that another eight hours may be taken as leave by arrangement between the parties in lieu of any of the 
days named in this sub clause. 

43.2 When any of the days mentioned in sub clause 43.1 falls on a Saturday or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day shall not be a holiday. 

43.3 When any of the days mentioned in sub clause 43.1 above falls on an employee's rostered day off the Employer and the 
employee may agree that the employee receive; 
(a) An additional 7.6 hours' base rate of pay; or 
(b) 7.6 hours leave in lieu of public holidays may be allowed where at least six (6) weeks' notice has been given in 

accordance with clause 31 – Taking of Leave; or 
(c) An additional 7.6 hours leave in lieu of public holidays to be taken in conjunction with a period of annual leave, 

in accordance with clause 31 – Taking of Leave. 
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44. SICK LEAVE 
44.1 An employee who is unable to attend or remain at their place of employment during their rostered hours of work by 

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following 
provisions. 

44.2 A full-time employee is entitled to payment pursuant to this clause for seventy-six (76) hours per annum accrued pro rata 
on a weekly basis.  Part time employees accrue sick leave pro rata according to standard hours worked. 

44.3 (a) Subject to this subclause, an employee shall be paid sick leave at the employee's base rate of pay.  In addition 
payment shall include: 
(i) Shift penalties Monday to Friday inclusive; 
(ii) Saturday penalty; and 
(iii) Sunday penalty 
which the employee would have received had the employee not ceased duty on account of sickness.  Provided 
that no sick leave payment shall be made for additional shifts or overtime which the employee would have 
worked. 

(b) If the employee was engaged on the duties of another classification within this Order carrying a higher rate and 
was entitled to payment at that higher rate for the whole of the day or shift immediately prior to ceasing duty 
and the employee resumed duty after the absence in the same higher position the employee shall be paid for sick 
leave at that higher rate. 

44.4 If in the first or successive years of service with the Employer an employee is absent on the ground of personal ill health 
or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the end of that year of 
service, or at the time the employee's service terminates (if before the end of that year of service) to the extent that the 
employee has become entitled to further paid sick leave during that year of service. 

44.5 Unused portions of paid sick leave shall accumulate from year to year. 
44.6 Duty to Notify 

(a) An employee, being unable to attend for duty through sickness or personal injury, shall notify the employee's 
supervisor at least three (3) hours before the time the employee is rostered for duty (except where it is not 
reasonably possible to do so) of their inability to attend for duty, the nature of the illness or injury and the 
estimated duration of the absence. 

(b) An employee who is absent from duty and whose next rostered working shift commences prior to 1200 hours 
must inform the employee's supervisor of the employee's availability for duty by no later than 1500 hours the 
previous day.  Where the employee's next rostered shift commences at or after 1200 hours the employee must 
inform the supervisor of the employee's availability for duty by 0500 hours on the same day. 

(c) Where an employee has not notified the Employer in accordance with paragraph (b), following the employee's 
failure to attend duty as a result of sickness or personal injury; the Employer shall be under no obligation to 
engage the employee until the following working day. 

44.7 Proof of illness or Injury 
(a) An employee who claims to be entitled to paid sick leave is to produce to the Employer proof that would satisfy 

a reasonable person of the entitlement for: 
(i) any absence due to sickness which occurs after two separate absences without a certificate in any one 

year; or 
(ii) absences due to sickness for two (2) or more consecutive days; 
failing which the employee will not be entitled to the benefits of this clause. 

(b) Notwithstanding any other provisions of this clause, the Employer may request the employee to produce proof 
that would satisfy a reasonable person of the authenticity of any absence claimed to result from illness, 
regardless of whether or not the employee claims payment for the absence, where either: 
(i) The Employer makes the request at the time the employee notifies the officer on duty of the 

employee's inability to attend; or 
(ii) the Employer has good reason to believe that the absence may not be reasonable or legitimate, and 

provides the employee with the reasons for requesting the evidence. 
(c) The Employer may refuse to approve leave where it determines the absence is not reasonable or legitimate. 
(d) Where there is doubt about the cause of an employee's illness, the Employer may require the employee to 

submit to a medical examination by a medical practitioner of the Employer's choice, which the employee must 
attend.  Where it is reported that the absence is because of illness caused by the employee's serious and wilful 
misconduct in the course of the employee's employment, or the employee fails without reasonable cause to 
attend the medical examination, the fee for the examination must be deducted from the employee's wages and 
sick leave will not be granted. 

44.8 No payment shall be made for any absence due to the employee’s own fault, neglect or misconduct in the course of the 
employee's employment. 
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44.9 Where an employee is ill during the period of annual leave and produces at the time, or soon thereafter, medical evidence 
to the satisfaction of the Employer that the employee was, as a result of the employee's illness, confined to their place of 
residence or a hospital for a period of seven (7) days, the employee may with the consent of the Employer, be granted at a 
time convenient to the Employer additional leave equivalent to the period during which the employee was so confined. 

45. WITNESS AND JURY SERVICE 
Witness Service 
45.1 An employee subpoenaed or called as a witness to give evidence in any proceeding shall, as soon as practicable, notify 

the manager/supervisor who shall notify the Employer. 
45.2 Where an employee is subpoenaed or called as a witness to give evidence in an official capacity, that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into the Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

45.3 An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fee or travelling expenses as soon as practicable after the default, notify the Employer. 

45.4 An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into the Consolidated Fund. 

45.5 An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses 45.2 and 
45.4 of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with the provisions of this Order. 

Jury Service 
45.6 An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
45.7 An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror.  "Full pay" for the purposes of this clause 
means the base rate of pay. 

45.8 An employee granted leave of absence on full pay as prescribed in subclause 45.6 of this clause is not entitled to retain 
any juror's fees but shall pay all fees received into the Consolidated Fund.  The receipt for such payment shall be 
forwarded with a voucher showing the amount of juror's fees received to the Employer. 

PART 7 CONSULTATION 
46. INTRODUCTION OF CHANGE 
46.1 Employer’s Duty to Notify 

Where the Employer has made a definite decision to introduce major changes in production, program, organisation, 
structure or technology that are likely to have significant effects on employees, the Employer shall notify the employees 
who may be affected by the proposed changes and the Union. 

46.2 "Significant Effects" include termination of employment, major changes in the composition, operation or size of the 
Employer’s workforce or in the skills required, the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. 

46.3 Employer's Duty to Discuss Change 
The Employer shall discuss with the employees affected and the Union, inter alia, the introduction of the changes referred 
to in the sub-clause 46.1 hereof, the effects the changes are likely to have on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and shall give prompt consideration to matters raised by employees and/or 
the Union in relation to the changes. 

46.4 The discussion shall commence as early as reasonably practicable after a firm decision has been made by the Employer to 
make changes referred to in sub-clause 46.1 hereof. 

46.5 For the purposes of such discussion, the Employer shall provide to the employees concerned and the Union, all relevant 
information about the changes proposed; the expected effects of the changes on employees and any other matters likely to 
affect employees, provided that the Employer shall not be required to disclose confidential information the disclosure of 
which would be inimical to the Employer’s interests. 

47. JOINT CONSULTATIVE COMMITTEE 
47.1 The Parties acknowledge that decisions will continue to be made by the Employer who is responsible and accountable to 

Government for the effective and efficient operation of Transperth Train Operations. 
47.2 The Parties recognise that effective communication and consultation can assist to improve the business/operational 

performance and working environment within Transperth Train Operations. 
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47.3 Transperth Train Operations will have a Rail Car Drivers JCC comprising the General Manager or their nominee, the 
Branch Secretary of the Union or his or her nominee, employee elected representatives and an equal number of Employer 
nominated representatives. 

47.4 JCCs will be a forum for consultation on collective employment issues including but not limited to: 
(a) industrial issues; 
(b) changes to work organisation and/or work practices occurring in the workplace; and 
(c) implementation of this Order. 

47.5 Matters not resolved through the JCC can be dealt with in accordance with clause 48 – Dispute Resolution Procedure. 
47.6 The JCC will convene within 28 days of a written request being received from either party to discuss matters specified in 

that request, provided that the Parties shall not be required to participate in more than one meeting of the JCC in any 3 
month period. 

47.7 The chairing of the JCC will alternate between the Parties to the Order. 
47.8 Any employee to whom this Order applies may attend a JCC meeting in their own time as an observer. 
47.9 The JCC will otherwise determine its own operating procedures. 
PART 8 DISPUTES 
48. DISPUTE RESOLUTION PROCEDURE 
48. In the event of a problem, grievance, question, dispute, claim or difficulty that affects one or more employees, or arises 

from the employees’ work or contract of employment, the following procedure shall apply: 
(a) At first instance the matter shall be raised by or on behalf of the employee(s) with the immediate supervisor of 

the affected employees. 
(b) If the matter is not resolved at that level, it may be raised by or on behalf of the employee(s) with the relevant 

supervisor's manager. 
(c) If the matter is not resolved at that level, then it may be raised with the Branch Secretary of the Union and the 

Executive Director, People and Organisational Development and the Parties will attempt to resolve the matter 
prior to either party referring the matter to the WAIRC. 

(d) If the matter is still not resolved it may be referred to the WAIRC for resolution.  
(e) The parties bound by this Order will maintain and will not disrupt the provision of services to the public while 

disputes are being dealt with under this procedure. 
49. BANS AND LIMITATIONS 
49. No Union or employee covered by this Order shall, in any way, whether directly or indirectly, be a party to or concerned 

in any: 
(a) work ban; 
(b) limitation; or 
(c) restriction upon the working of overtime. 

PART 9 SUPERANNUATION 
50. The Employer will make contributions on the employee's behalf, as provided by the Superannuation Guarantee 

(Administration) Act 1992 into a complying Superannuation fund or scheme. 
PART 10 REGISTERED ORGANISATIONS MATTERS 
51. RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
51.1 An authorised representative of the Union may enter, during working hours, any premises where relevant employees work 

for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

51.2 An "authorised representative" means a person who holds an authority in force under Part II of Division 2G of the 
Industrial Relations Act 1979. 

51.3 A "relevant employee" means an employee who is a member of the Union or who is eligible to become a member of the 
Union. 

51.4 The authorised representative shall give at least twenty-four (24) hours' notice to the Employer. 
52. RIGHT OF ENTRY TO INVESTIGATE BREACHES 
52.1 An authorised representative of the Union may enter, during working hours, any premises where relevant employees 

work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Minimum 
Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

52.2 An authorised representative in this clause has the same meaning as in clause 51.2. 
52.3 For the purpose of investigating any breach, the authorised representative may: 
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(a) Subject to 52.4 and 52.6, require the Employer to produce for the representative's inspection, during working 
hours at the Employer's premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the Employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
52.4 The Employer is not required to produce an employment record of any employee if the employee is a party to an 

employee - employer agreement and has made a written request to the Employer that the record not be available for 
inspection by an authorised representative. 

52.5 An authorised representative is not allowed to enter premises where relevant employees work for the purpose of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless 
authorised in writing by the relevant employees to carry out the investigation. 

52.6 An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the Employer concerned; 
(a) If the records or other documents are kept on the Employer’s premises, at least twenty-four (24) hours’ written 

notice or; 
(b) If the records or other documents are kept elsewhere, at least forty-eight (48) hours’ written notice. 

52.7 An authorised representative shall upon request of the occupier of the premises, show their authority before entering the 
premises. 
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NOTICES—Union Matters— 

2011 WAIRC 00290 
NOTICE 

FBM 4 of 2011 
Notice is given of an application by the “Liquor, Hospitality and Miscellaneous Union, Western Australian Branch” to the Full 
Bench of the Western Australian Industrial Relations Commission for alterations to its Rule 1 – Name, Rule 3 – Eligibility for 
Membership, and Rule 29 – Counterpart Federal Body. 
The name of the Union is to be altered so as to correspond with the name of its counterpart Federal body.  
Existing Rule 1 

1 -  NAME 
The name of the union is the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch. 
Proposed Rule 1 

1 -  NAME 
The name of the union is the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch United Voice WA. 
Existing Rule 3 

3 -  ELIGIBILITY FOR MEMBERSHIP 
(1) The Union shall consist of an unlimited number of persons who are employed or who are usually employed in or in 

connection with any of the following industries or callings, within the State of Western Australia: - 
(a) The manufacture, preparation or processing of butter, casein; cheese; ice cream; milk or yoghurt. 
(b) The manufacture or preparation of lacquer; of white lead; red lead; zinc or any other paints; of varnish and of 

synthetic resins or moulding powders (except those used in the manufacture of fibrous plaster). 
(c) The manufacture of plastics and fibreglass or substitutes therefore (excepting those used in the printing 

industry) or goods (excepting furniture) made therefrom or goods (excepting furniture) in the manufacture of 
which plastics or fibreglass or substitutes therefore are used; photographic supplies or materials; records; 
films; rolls; tapes; or any such like article used for reproducing purposes; floor tiles (excluding porcelain, 
ceramic and cement tiles):  linoleum; stramit board, wall board (excepting fibrous plaster board or asbestos). 

(d) The manufacture, preparation, processing or treatment of coated abrasives, calico, canvas, hessian, jute or 
stockinet bags;  blinds;  brooms;  brushes;  candles;  cork or cork products;  cotton, felt or felt products;  
glycerine;  insulation material including slagwool;  pyrotechnics;  rope;  soap;  soda;  tarpaulins, tents;  
tobacco or tobacco products;  twine;  typewriter ribbons.  

(e) Photography except workers employed in motion picture production and film processing connected therewith. 
(f) [Not in use] 
(g) Ambulance and first aid attendants;  home care aides (aged, destitute or disabled persons);  kindergarten aides;  

animal welfare officers or workers;  dancing instructors;  house mistresses, masters and supervisors (excluding 
teachers - qualified or otherwise);  domestic staff, groundsmen, gardeners and yardmen of convents, 
denominational schools, teachers' residentials, student residentials, colleges (excluding agricultural college 
and school hostels);  parking attendants (excluding municipal employees);  persons engaged in the sanding or 
treating of flooring;  undertakers' assistants. 

(h) Marine yard employees;  rag pickers, flock or cotton waste makers;  wharf, jetty or ship's watchmen;  wine 
saloon employees;  wool scouring or fellmongery employees. 

(i) The drying and refining of salt;  the handling of scrap metals;  or wrecking or dismantling of plant or 
machinery for scrap salvage;  reclamation of drums. 

(j) The making, manufacturing or repairing (including any process incidental to such making, manufacturing or 
repairing) of saddles, harness of all descriptions for horses and other animals, whip thongs, machine belting, 
trunks, portmanteaux and bags, suit and attaché cases, canvas and leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or things made of canvas, fibre, leather, plastic, vulcanite or of any 
substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers).  The term 
making, manufacturing or repairing shall include such articles or portion of such articles as are made in metal 
or wood, including metal or wooden frames, corners or handles. 

(k) Tanning and leather dressing; handling, bagging or grinding of bark;  the manufacture of bark and other 
tanning extracts;  the manufacture of glue, gelatine, agar agar and adhesives;  the washing or treatment of 
animal hair with tanning, dressing, dyeing or other treatment of furs and other skins. 

(l) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring makers, polishers, lappers, 
melters, refiners, bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, 
engravers;  watch, clock, clockwork, electric and spring dial clock makers, repairers, attendants and winders;  
jewellers' tool makers and optical technicians, lapidaries' spectacle makers, makers and renovators of 
electroplated ware (when working for jewellers or watchmakers), metal badge makers, jewel case makers, and 
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all persons engaged wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of the 
above branches. 

(m) The production (by total environmental methods) of game and poultry. 
 Provided that no person employed in the foregoing industries in the capacity of clerk, storeman, packer, 

despatch hand, or member of the sales staff shall be eligible for membership. 
 Provided further that no person employed in any of the industries or callings mentioned in paragraphs (a) - (m) 

of this rule shall be eligible for membership by reason only of being employed in work of such kind as would;  
if he had been so employed on the 12th day of February, 1957, have made him eligible for membership of any 
of the following industrial unions of workers, viz:- 

Amalgamated Metal Workers' Union of 
  Western Australia. 
Australasian Society of Engineers 
  Industrial Union of Workers, 
  Western Australian Branch 
Transport Workers' Union of Australia, 
  Industrial Union of Workers, Western 
  Australian Branch 
The Federated Engine Drivers' and 
  Firemen's Union of Workers of 
  Western Australia 
Australian Workers' Union, West 
  Australian Branch, Industrial 
  Union of Workers 
The Breweries and Bottle-Yards 
  Employees' Industrial Union of 
  Workers of Western Australia 
The United Furniture Trades 
  Industrial Union of Workers, WA 
The Operative Painters and Decorators 
  Union of Australia, Western 
  Australian Branch, Union of Workers 
The Food Preservers' Union of Western 
  Australia, Union of Workers 
Printing and Kindred Industries Union, 
  Western Australian Branch, 
  Industrial Union of Workers 
The West Australian Shop Assistants and 
  Warehouse Employees' Industrial Union 
  of Workers, Perth 
The West Australian Clothing and Allied 
  Trades Industrial Union of Workers, 
  Perth 
The Civil Service Association of 
  Western Australia Incorporated 
The Plumbers and Gas Fitters Employees' 
  Union of Australia, West Australian 
  Branch, Industrial Union of Workers 
United Timber Yards, Sawmills and 
  Woodworkers Employees' Union of 
  Western Australia 
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The Boot Trade of Western Australia, 
  Union of Workers, Perth 
West Australian Amalgamated Society of 
  Railway Employees' Union of Workers 
The Royal Australian Nursing Federation 
  (Western Australian Branch) 
  Industrial Union of Workers, Perth 

 AND in addition the Union shall consist of an unlimited number of persons who are employed by the St John 
Ambulance Association for the purpose of operating first aid and/or ambulance services, and who hold a first aid 
certificate as a necessary condition of that employment. 
(n) The artificial fertiliser industry, and/or the production of acids for commercial purposes;  and/or in connection 

with any bonemill, animal manure, phosphate, superphosphate, compost, bird manure, fish fertiliser, sea-weed, 
lime or other mineral processing, and/or 

(o) Other chemical industries including potash, arsenical-compound, alumina, sodium, sodium-sulphate, salt 
petre, antimony-ore, woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammonium-
nitrate, golden-sulphide-of-antimony, sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, 
phosphoric-acid, acetic-acid, muriatic-acid, sulphorous-acid, puritic-acid, lime-sulphur, hypo-sulphite-of-soda, 
limil, caustic-soda, sulphate-of-copper, carbon-tetra-chloride, black-hypo, derris-products, mineral wool, 
manganese-sulphate, agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate-of-calcium alunite, glauconite, silicia-products, alkali-chlorites, 
chlorine, soluble-alkali silicates, stannic-chloride, hydrochloric-acid, sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-processing, beta-naphthol, ammonium-chloride, ammonium-sulphate, ether-
andethyl-chloride, calciumm, aluminium and - zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium 
arsenate, lactic-acid, sulphanilamide, phosphate-compounds, sulphur dioxide, carbon-di-oxide, carbolic-acid, 
formaldehyde, fungicides, insecticides, veterinary medicines, synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder or liquid, liquid cattle dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot rot paste, blowfly repellant, molasses, 
manufacture or processing, but excluding pharmaceutical or food processing works, in Western Australia, 
excluding that portion of the State comprised within the Kimberley Land Division. 

 Provided that no person employed in any of the industries mentioned in paragraphs (n) and (o) of this Rule 
shall be eligible for membership if he is eligible to be a member of the - 
(i) Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
(iii) The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union of 

Workers;  or 
(iv) Any other Union registered under the provisions of the Industrial Arbitration Act, 1979 in accordance 

with the Constitution of any such Union as registered on the 8th day of May, 1946. 
(p) The making of aerated waters, fruit juices  and cordials. 
(q) The occupation of teachers' aides. 
(r) Assistants employed by the Public Health Department in community health work. 
(s) Persons employed by the Slow Learning Children's Group of Western Australia (Inc.) in the calling of the 

training and care of intellectually or physically handicapped people as represented by the classifications of 
Cottage Parent or Social Trainer or similar classifications however called. 

(t) Persons employed in community health work by non-Government Aboriginal Agencies other than persons 
who work in a professional, administrative or clerical capacity, and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; day nurseries; pre-school centres;  health or physical culture 
studios other than registered nurses, but not excluding enrolled nurses. 

(v) The occupation of Enrolled Nurse. 
(w) (i) The industries of animal welfare, animal care, animal breeding or animal homes. 
 (ii) Veterinary surgeons or veterinary nurses employed in veterinary clinics or hospitals. 
 (iii) Persons employed in animal, marine or wild life establishments. 
 Provided that no person employed in any of the industries or callings mentioned in subclause 4(1)(w) shall be 

eligible for membership if  they are persons  
 employed by a public authority, persons employed in a clerical capacity, or persons employed under and 

within the Public Service Act, 1978 as amended. 
(2) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed, or who are 

usually employed: 



91 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 767 
 

(a) By the West Australian Government in the Department of Water Supply, Sewerage and Drainage and the 
Metropolitan Water Supply, Sewerage and Drainage Board. 

(b) In or in connection with the industries of laundries, drycleaning and/or linen repair including but not limited to 
tradesperson drycleaners, receivers and despatchers, cleaners, repairers, spotters, pressers, hand ironers, wet 
cleaners, steam air-finishers, examiners of garments, assemblers of garments, sorters of garments, washing 
machine operators and laundry hands throughout the state of Western Australia. 

Provided that no person shall be eligible for membership by reason only of being employed in work of such kind as 
would if he had been so employed on the twenty seventh day of October 1992 made him eligible for membership of the 
Transport Workers' Union Western Australian Branch, Industrial Union of Workers. 
(c) In or in connection with the following callings or industries: 

The callings of Bakers (hand or machine), Pastrycooks, Confectioners, Apprentices and all others engaged in 
the manufacture, preparation, handling or processing of bread, pastry and confectionery. 
Provided that no person shall be eligible for membership by reason only of being employed in work of such 
kind as would if he had been so employed on the sixteenth day of August, 1967, have made him eligible for 
membership of any of the following industrial union of workers, viz:- 
The Transport Workers' Union of Australia, Industrial Union of Workers, West Australian Branch; 
The West Australian Shop Assistants and Warehouse Employees' Union of Workers; 
The Food Preservers' Union of Western Australia, Union of Workers. 

(3) In addition to the foregoing, the Union may admit to membership any person who is employed, or who is usually 
employed, in any hospital in the State of Western Australia other than persons being trained as nurses in registered 
training schools or persons who are employed as nurses and who are registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act, 1911-1923; provided that this exclusion shall not be deemed to 
include enrolled nurses or pupils undergoing training as enrolled nurses;  provided that the word "Hospital" shall not be 
deemed to be a hospital for the insane within the meaning of the Lunacy Act, 1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person shall be eligible for membership of this Union who, except as hereinafter 
provided, is a member or is eligible for membership of any of the following Unions: 

The Metropolitan and South-Western 
  Federated Engine Drivers and Firemen's 
  Union of Workers of Western Australia; 
Western Australian Amalgamated Society of 
  Carpenters and Joiners' Association of 
  Workers; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers, Perth; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers (Fremantle Branch); 
Amalgamated Engineering Union of Workers, 
  Kalgoorlie Branch; 
Eastern Goldfields Federated Engine Drivers 
  and Firemen's Union of Workers of Western 
  Australia; 
The Federated Engine Drivers and Firemen's 
  Association of Australasia West Australian 
  Branch Association of Workers; 

 Nothing herein contained shall deprive the Union of the exclusive right to admit to membership any person now or 
hereafter employed as a boiler attendant, carpenter, electrician, bricklayer or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital Employees' Industrial Union of Workers, WA Coastal Branch, or the 
Hospital and Asylum Employees' Industrial Union of Workers, Eastern Goldfields Branch, was employed in all or any 
of such avocations. 

 In addition the following persons shall be eligible for membership. 
 Persons, employed in or in connection with the training or care of elderly or mentally, intellectually or physically 

handicapped people other than in hospitals or by the State Government.  This sub-rule shall not extend to nurses 
registered on any register of the Nurses' Board of Western Australia, other than enrolled nurses. 

 For the purposes of this rule, the term "hospital" shall include - 
 (a) Establishments which, by virtue of their occupants, qualify for the payment of a personal care subsidy or are 

otherwise subsidised under the provisions of the Aged or Disabled Persons Homes Act, 1954-1974. 
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 (b) Establishments licensed and subsidised under the provisions of the Mental Health Act. 
 (c) Establishments known as Princess Margaret Hospital for Children, Sir James Mitchell Spastic Centre, N'Gal-a 

Mothercraft Training Centre, The Braille Hospital, Hawkevale, Nadezda, Homes of Peace, or other 
establishments of the same or like nature as the foregoing. 

 The provisions of this subrule shall not apply to: 
 (a) Persons who work in Professional, Administrative and Clerical capacities; 
 (b) Persons employed in any classification which, at the 1st day of July, 1982, was covered by an award or a 

deemed consent award to which the Hospital Salaried Officers' Association of Western Australia (Union of 
Workers) was a party. 

(4) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in or in connection with any of the following industries or callings, within the State of Western 
Australia:- 

 (a) Cleaner, caretaker, lift attendant, window cleaner, watchman, charwoman, usher, door keeper, gate keeper, 
porter, janitor, day or night patrolman, security officer, attendant in ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car parks;  the following classifications of persons employed on the 
Governor's establishment, or by a public authority or post-secondary education institution, as defined in the 
Industrial Relations Act, 1979, other than persons employed pursuant to an award to which, at lst January 
1989, the Australian Workers' Union, West Australian Branch, Industrial Union of Workers was a party;  
gardener, gardener's labourer, maintenance man (other than tradespersons), maintenance labourer, 
groundsman, power mower operator, tractor mower operator, leading hand and home economics assistant;  the 
following classifications of persons employed in National Parks, Marine Parks, Recreation Camps and 
Zoological Gardens;  keeper, gardener, gardener's labourer, maintenance man, maintenance labourer, 
groundsman, warden, aquarist and ranger;  the classification of ranger employed in Parks (other than those 
administered by the Rottnest Island Authority, the State Planning Commission or by a Local Government 
Authority).  (Provided that the term gardener shall include horticulturist). 

 (b) Provided that no person who would be eligible for membership pursuant to subrule (4)(a) and who is eligible 
to be a member of an industrial union of workers in accordance with the rules of such union as constituted and 
duly registered under the Industrial Arbitration Act, 1912, as at the first day of September, 1932 shall be 
admitted as a member of this Union but a person employed in any of the callings mentioned in subrule (4)(a) 
hereof by a contractor engaged in the industry or industries in connection with which this union is registered 
shall, notwithstanding the foregoing, be eligible for membership of this union. 

(5) In addition to the foregoing, the following persons shall be eligible for membership: 
 (a) Any graduate of a University or College of Advanced Education, or Child Care Certificate Course or 

equivalent who - 
 (i) holds a certificate, diploma or degree specialising in early childhood care and/or education;  and 
 (ii) is or usually is actively engaged in teaching and/or caring for children under the age of six years.  
 (b) Any teacher with qualifications equivalent to that outlined in paragraph (a) of subrule (5) hereof, approved by 

the Australian Early Childhood Association and who is or usually is actively engaged in teaching children 
under the age of six years.  

 (c) Any teacher who holds a certificate of a Teachers' Training College approved by the Australian Early 
Childhood Association and who is or usually is actively engaged in teaching children under the age of six 
years.  

 (d) Any other graduate of a course in early childhood education at a University or College of Advanced Education 
who it is considered would assist the union to attain its objectives.  The nomination of such a proposed 
member shall be proposed and seconded by two financial members of the Union and shall be submitted in 
writing to the Executive and, if unanimously approved, submitted in writing to a general meeting of the Union 
for ratification.  

 (e) Provided that no person who would be eligible for membership pursuant to subrule (5) and who is, or who is 
eligible to be, a member of the Independent Schools Salaried Officers' Association of Western Australia, 
Industrial Union of Workers, as registered with the Western Australian Industrial Commission shall be eligible 
to become a member of this Union.  

 (f) Any person who holds a recognised qualification in early child care and who is or usually is actively engaged 
in the care of children under normal primary school age unless that person is or is eligible to be a member of 
the Civil Service Association of Western Australia Incorporated or the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial Union of Workers, Perth as registered on the 29th June, 1973.  

 (g) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in administration or supervision of services for education or care of 
children under the age of six years.  

 (h) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in tutoring or lecturing to students of childcare or early childhood 
education.  
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 (i) Any student enrolled at a University or College of Advanced Education in a course of early childhood 
education or in a Child Care Certificate Course at an approved institution is eligible to become a student 
member.  These members shall not be eligible to exercise a vote or to hold office.  The subscription payable 
by the student member shall be five dollars per annum or such other sum as determined by the Executive from 
time to time.  

 (j) Any person who, though not usually or ordinarily engaged in teaching and/or caring for children under the age 
of six years is a qualified person as defined in the foregoing subrules relating to union membership with an 
interest in the care and education of young children who is not working in an area covered industrially by this 
union is eligible to become a complementary member.  These members shall not be eligible to exercise a vote 
or to hold office.  The subscription payable by a complementary member shall be ten dollars per annum or 
such other amount as is determined by the Executive from time to time.  

(6) Together with such other persons whether employed in the foregoing industries or not as have been appointed officers 
of The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western 
Australian Branch as at the date of registration of this union. 

(7) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in any capacity in or in connection with: 

 (a) Hotels, Motels, Tourist Complexes and/or Resorts, Service Flats and/or apartment Houses, Boarding and/or 
Lodging Houses;  

 (b) Casinos;  
 (c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating Houses, Tearooms, 

Coffee Lounges, Oyster Saloons, Ice Cream and Cool Drink Saloons provided that it does not include milk 
bars, confection shops and delicatessens. (Provided further that it shall not include persons employed in food 
service establishments which primarily provide a take away service where no alcohol is sold or served except 
for employees of Pizza Hut);  

 (d) the preparation and service of food and drink wherever consumed by persons employed by professional or 
contract caterers for any commercial, social, industrial or other purpose or function and all persons employed 
in or in connection with canteens, mobile canteens, messes, kitchens and catering establishments ;  

 (e) cleaning and attending to the provision of board and lodging or any other form of accommodation in camps 
and staff or workers' quarters;  

 (f) Tea Attendants, (including those employed in Government Departments, Instrumentalities and Trading 
Concerns) and persons employed by agencies or domestic service businesses in the preparation and/or cooking 
of food, the serving of meals and/or light refreshments and/or drinks.  Provided that no persons employed in a 
retail or wholesale establishment shall be eligible to be a member pursuant to this sub-rule except where 
employed by a contract caterer.  

(8) In addition to the foregoing, the Union shall also consist of an unlimited number of persons, whether permanaent or 
casual, who are employed (or who are ussually employed) by or in any of the following industries or callings, within the 
State of Western Australia:- 

 (a) Hotels, motels, service flats and/or apartment houses, boarding and/or lodging houses:  
 (b) Clubs, cabarets, casinos (provided that it shall not include any persons who are employed or usually employed 

in casinos and whose major and substantial employment is such as to enable them to be eligible for 
membership of the Federated Clerks' Union of Australia indsutrial Union of Workers, W.A. Branch);  

 (c) Taverns, winehouses, restaurants, cafes, tearooms, coffee lounges, oyster saloons, ice cream and cool drink 
saloons, catering establishments, including persons employed by any company, firm or person carrying on 
business as a catering contractor;  

 (d) tea attendants, (including those employed in government departments, instrumentalities and trading concerns) 
and person employed in the preparation and/or cooking of food in retail establishments, (provided that it shall 
not include any person whose major and substantial employment is that of a shop assistant, storeman or 
storewoman) and persons employed by agencies or domestic service businesses in the preparation and/or 
cooking of food, the serving of meals and/or light refreshments and/or drinks.  

Provided that in respect of the foregoing contained in this paragraph 8, no other person shall be eligible to become a 
member of the union excepting those persons who have been appointed officers of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Australian Branch, Union of Workers ("the FLAIEU") as at the date 
of registration of this union together with such other persons who may have been appointed Honorary Life Members of 
the FLAIEU. 

(9) Provided further that in respect of all of the foregoing no person shall be eligible to become a member who is not an 
employee within the meaning of the Industrial Relations Act 1979 or the Workplace Agreements Act 1993. 

Proposed Rule 3 
3 -  ELIGIBILITY FOR MEMBERSHIP 

(1) The Union shall consist of an unlimited number of persons who are employed or who are usually employed in or in 
connection with any of the following industries or callings, within the State of Western Australia: - 
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(a) The manufacture, preparation or processing of butter, casein; cheese; ice cream; milk or yoghurt. 
(b) The manufacture or preparation of lacquer; of white lead; red lead; zinc or any other paints; of varnish and of 

synthetic resins or moulding powders (except those used in the manufacture of fibrous plaster). 
(c) The manufacture of plastics and fibreglass or substitutes therefore (excepting those used in the printing 

industry) or goods (excepting furniture) made therefrom or goods (excepting furniture) in the manufacture of 
which plastics or fibreglass or substitutes therefore are used; photographic supplies or materials; records; 
films; rolls; tapes; or any such like article used for reproducing purposes; floor tiles (excluding porcelain, 
ceramic and cement tiles):  linoleum; stramit board, wall board (excepting fibrous plaster board or asbestos). 

(d) The manufacture, preparation, processing or treatment of coated abrasives, calico, canvas, hessian, jute or 
stockinet bags;  blinds;  brooms;  brushes;  candles;  cork or cork products;  cotton, felt or felt products;  
glycerine;  insulation material including slagwool;  pyrotechnics;  rope;  soap;  soda;  tarpaulins, tents;  
tobacco or tobacco products;  twine;  typewriter ribbons.  

(e) Photography except workers employed in motion picture production and film processing connected therewith. 
(f) [Not in use] 
(g) Ambulance and first aid attendants;  home care aides (aged, destitute or disabled persons);  kindergarten aides;  

animal welfare officers or workers;  dancing instructors;  house mistresses, masters and supervisors (excluding 
teachers - qualified or otherwise);  domestic staff, groundsmen, gardeners and yardmen of convents, 
denominational schools, teachers' residentials, student residentials, colleges (excluding agricultural college 
and school hostels);  parking attendants (excluding municipal employees);  persons engaged in the sanding or 
treating of flooring;  undertakers' assistants. 

(h) Marine yard employees;  rag pickers, flock or cotton waste makers;  wharf, jetty or ship's watchmen;  wine 
saloon employees;  wool scouring or fellmongery employees. 

(i) The drying and refining of salt;  the handling of scrap metals;  or wrecking or dismantling of plant or 
machinery for scrap salvage;  reclamation of drums. 

(j) The making, manufacturing or repairing (including any process incidental to such making, manufacturing or 
repairing) of saddles, harness of all descriptions for horses and other animals, whip thongs, machine belting, 
trunks, portmanteaux and bags, suit and attaché cases, canvas and leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or things made of canvas, fibre, leather, plastic, vulcanite or of any 
substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers).  The term 
making, manufacturing or repairing shall include such articles or portion of such articles as are made in metal 
or wood, including metal or wooden frames, corners or handles. 

(k) Tanning and leather dressing; handling, bagging or grinding of bark;  the manufacture of bark and other 
tanning extracts;  the manufacture of glue, gelatine, agar agar and adhesives;  the washing or treatment of 
animal hair with tanning, dressing, dyeing or other treatment of furs and other skins. 

(l) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring makers, polishers, lappers, 
melters, refiners, bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, 
engravers;  watch, clock, clockwork, electric and spring dial clock makers, repairers, attendants and winders;  
jewellers' tool makers and optical technicians, lapidaries' spectacle makers, makers and renovators of 
electroplated ware (when working for jewellers or watchmakers), metal badge makers, jewel case makers, and 
all persons engaged wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of the 
above branches. 

(m) The production (by total environmental methods) of game and poultry. 
Provided that no person employed in the foregoing industries in the capacity of clerk, storeman, packer, 
despatch hand, or member of the sales staff shall be eligible for membership. 
Provided further that no person employed in any of the industries or callings mentioned in paragraphs (a) - 
(m) of this rule shall be eligible for membership by reason only of being employed in work of such kind as 
would;  if he had been so employed on the 12th day of February, 1957, have made him eligible for 
membership of any of the following industrial unions of workers, viz:- 

Amalgamated Metal Workers' Union of 
  Western Australia. 
Australasian Society of Engineers 
  Industrial Union of Workers, 
  Western Australian Branch 
Transport Workers' Union of Australia, 
  Industrial Union of Workers, Western 
  Australian Branch 
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The Federated Engine Drivers' and 
  Firemen's Union of Workers of 
  Western Australia 
Australian Workers' Union, West 
  Australian Branch, Industrial 
  Union of Workers 
The Breweries and Bottle-Yards 
  Employees' Industrial Union of 
  Workers of Western Australia 
The United Furniture Trades 
  Industrial Union of Workers, WA 
The Operative Painters and Decorators 
  Union of Australia, Western 
  Australian Branch, Union of Workers 
The Food Preservers' Union of Western 
  Australia, Union of Workers 
Printing and Kindred Industries Union, 
  Western Australian Branch, 
  Industrial Union of Workers 
The West Australian Shop Assistants and 
  Warehouse Employees' Industrial Union 
  of Workers, Perth 
The West Australian Clothing and Allied 
  Trades Industrial Union of Workers, 
  Perth 
The Civil Service Association of 
  Western Australia Incorporated 
The Plumbers and Gas Fitters Employees' 
  Union of Australia, West Australian 
  Branch, Industrial Union of Workers 
United Timber Yards, Sawmills and 
  Woodworkers Employees' Union of 
  Western Australia 
The Boot Trade of Western Australia, 
  Union of Workers, Perth 
West Australian Amalgamated Society of 
  Railway Employees' Union of Workers 
The Royal Australian Nursing Federation 
  (Western Australian Branch) 
  Industrial Union of Workers, Perth 

AND in addition the Union shall consist of an unlimited number of persons who are employed by the St John 
Ambulance Association for the purpose of operating first aid and/or ambulance services, and who hold a first aid 
certificate as a necessary condition of that employment. 
(n) The artificial fertiliser industry, and/or the production of acids for commercial purposes;  and/or in connection 

with any bonemill, animal manure, phosphate, superphosphate, compost, bird manure, fish fertiliser, sea-weed, 
lime or other mineral processing, and/or 

(o) Other chemical industries including potash, arsenical-compound, alumina, sodium, sodium-sulphate, salt 
petre, antimony-ore, woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammonium-
nitrate, golden-sulphide-of-antimony, sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, 
phosphoric-acid, acetic-acid, muriatic-acid, sulphorous-acid, puritic-acid, lime-sulphur, hypo-sulphite-of-soda, 
limil, caustic-soda, sulphate-of-copper, carbon-tetra-chloride, black-hypo, derris-products, mineral wool, 
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manganese-sulphate, agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate-of-calcium alunite, glauconite, silicia-products, alkali-chlorites, 
chlorine, soluble-alkali silicates, stannic-chloride, hydrochloric-acid, sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-processing, beta-naphthol, ammonium-chloride, ammonium-sulphate, ether-
andethyl-chloride, calciumm, aluminium and - zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium 
arsenate, lactic-acid, sulphanilamide, phosphate-compounds, sulphur dioxide, carbon-di-oxide, carbolic-acid, 
formaldehyde, fungicides, insecticides, veterinary medicines, synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder or liquid, liquid cattle dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot rot paste, blowfly repellant, molasses, 
manufacture or processing, but excluding pharmaceutical or food processing works, in Western Australia, 
excluding that portion of the State comprised within the Kimberley Land Division. 

 Provided that no person employed in any of the industries mentioned in paragraphs (n) and (o) of this Rule 
shall be eligible for membership if he is eligible to be a member of the - 
(i) Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of Workers 
(iii) The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union of 

Workers;  or 
(iv) Any other Union registered under the provisions of the Industrial Arbitration Act, 1979 in accordance 

with the Constitution of any such Union as registered on the 8th day of May, 1946. 
(p) The making of aerated waters, fruit juices  and cordials. 
(q) The occupation of teachers' aides. 
(r) Assistants employed by the Public Health Department in community health work. 
(s) Persons employed by the Slow Learning Children's Group of Western Australia (Inc.) in the calling of the 

training and care of intellectually or physically handicapped people as represented by the classifications of 
Cottage Parent or Social Trainer or similar classifications however called. 

(t) Persons employed in community health work by non-Government Aboriginal Agencies other than persons 
who work in a professional, administrative or clerical capacity, and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; day nurseries; pre-school centres;  health or physical culture 
studios other than registered nurses, but not excluding enrolled nurses. 

(v) The occupation of Enrolled Nurse. 
(w) (i) The industries of animal welfare, animal care, animal breeding or animal homes. 
 (ii) Veterinary surgeons or veterinary nurses employed in veterinary clinics or hospitals. 
 (iii) Persons employed in animal, marine or wild life establishments. 
 Provided that no person employed in any of the industries or callings mentioned in subclause 4(1)(w) shall be 

eligible for membership if  they are persons  
 employed by a public authority, persons employed in a clerical capacity, or persons employed under and 

within the Public Service Act, 1978 as amended. 
(2) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed, or who are 

usually employed: 
(a) By the West Australian Government in the Department of Water Supply, Sewerage and Drainage and the 

Metropolitan Water Supply, Sewerage and Drainage Board. 
(b) In or in connection with the industries of laundries, drycleaning and/or linen repair including but not limited to 

tradesperson drycleaners, receivers and despatchers, cleaners, repairers, spotters, pressers, hand ironers, wet 
cleaners, steam air-finishers, examiners of garments, assemblers of garments, sorters of garments, washing 
machine operators and laundry hands throughout the state of Western Australia. 

Provided that no person shall be eligible for membership by reason only of being employed in work of such kind as 
would if he had been so employed on the twenty seventh day of October 1992 made him eligible for membership of the 
Transport Workers' Union Western Australian Branch, Industrial Union of Workers. 
(c) In or in connection with the following callings or industries: 

The callings of Bakers (hand or machine), Pastrycooks, Confectioners, Apprentices and all others engaged in 
the manufacture, preparation, handling or processing of bread, pastry and confectionery. 
Provided that no person shall be eligible for membership by reason only of being employed in work of such 
kind as would if he had been so employed on the sixteenth day of August, 1967, have made him eligible for 
membership of any of the following industrial union of workers, viz:- 
The Transport Workers' Union of Australia, Industrial Union of Workers, West Australian Branch; 
The West Australian Shop Assistants and Warehouse Employees' Union of Workers; 
The Food Preservers' Union of Western Australia, Union of Workers. 
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(3) In addition to the foregoing, the Union may admit to membership any person who is employed, or who is usually 
employed, in any hospital in the State of Western Australia other than persons being trained as nurses in registered 
training schools or persons who are employed as nurses and who are registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act, 1911-1923; provided that this exclusion shall not be deemed to 
include enrolled nurses or pupils undergoing training as enrolled nurses;  provided that the word "Hospital" shall not be 
deemed to be a hospital for the insane within the meaning of the Lunacy Act, 1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person shall be eligible for membership of this Union who, except as hereinafter 
provided, is a member or is eligible for membership of any of the following Unions: 

The Metropolitan and South-Western 
  Federated Engine Drivers and Firemen's 
  Union of Workers of Western Australia; 
Western Australian Amalgamated Society of 
  Carpenters and Joiners' Association of 
  Workers; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers, Perth; 
The West Australian Plumbers and Sheet 
  Metal Workers' Industrial Union of 
  Workers (Fremantle Branch); 
Amalgamated Engineering Union of Workers, 
  Kalgoorlie Branch; 
Eastern Goldfields Federated Engine Drivers 
  and Firemen's Union of Workers of Western 
  Australia; 
The Federated Engine Drivers and Firemen's 
  Association of Australasia West Australian 
  Branch Association of Workers; 

 Nothing herein contained shall deprive the Union of the exclusive right to admit to membership any person now or 
hereafter employed as a boiler attendant, carpenter, electrician, bricklayer or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital Employees' Industrial Union of Workers, WA Coastal Branch, or the 
Hospital and Asylum Employees' Industrial Union of Workers, Eastern Goldfields Branch, was employed in all or any 
of such avocations. 

 In addition the following persons shall be eligible for membership. 
 Persons, employed in or in connection with the training or care of elderly or mentally, intellectually or physically 

handicapped people other than in hospitals or by the State Government.  This sub-rule shall not extend to nurses 
registered on any register of the Nurses' Board of Western Australia, other than enrolled nurses. 

 For the purposes of this rule, the term "hospital" shall include - 
 (a) Establishments which, by virtue of their occupants, qualify for the payment of a personal care subsidy or are 

otherwise subsidised under the provisions of the Aged or Disabled Persons Homes Act, 1954-1974. 
 (b) Establishments licensed and subsidised under the provisions of the Mental Health Act. 
 (c) Establishments known as Princess Margaret Hospital for Children, Sir James Mitchell Spastic Centre, N'Gal-a 

Mothercraft Training Centre, The Braille Hospital, Hawkevale, Nadezda, Homes of Peace, or other 
establishments of the same or like nature as the foregoing. 

 The provisions of this subrule shall not apply to: 
 (a) Persons who work in Professional, Administrative and Clerical capacities; 
 (b) Persons employed in any classification which, at the 1st day of July, 1982, was covered by an award or a 

deemed consent award to which the Hospital Salaried Officers' Association of Western Australia (Union of 
Workers) was a party. 

(4) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in or in connection with any of the following industries or callings, within the State of Western 
Australia:- 

 (a) Cleaner, caretaker, lift attendant, window cleaner, watchman, charwoman, usher, door keeper, gate keeper, 
porter, janitor, day or night patrolman, security officer, attendant in ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car parks;  the following classifications of persons employed on the 
Governor's establishment, or by a public authority or post-secondary education institution, as defined in the 
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Industrial Relations Act, 1979, other than persons employed pursuant to an award to which, at lst January 
1989, the Australian Workers' Union, West Australian Branch, Industrial Union of Workers was a party;  
gardener, gardener's labourer, maintenance man (other than tradespersons), maintenance labourer, 
groundsman, power mower operator, tractor mower operator, leading hand and home economics assistant;  the 
following classifications of persons employed in National Parks, Marine Parks, Recreation Camps and 
Zoological Gardens;  keeper, gardener, gardener's labourer, maintenance man, maintenance labourer, 
groundsman, warden, aquarist and ranger;  the classification of ranger employed in Parks (other than those 
administered by the Rottnest Island Authority, the State Planning Commission or by a Local Government 
Authority).  (Provided that the term gardener shall include horticulturist). 

 (b) Provided that no person who would be eligible for membership pursuant to subrule (4)(a) and who is eligible 
to be a member of an industrial union of workers in accordance with the rules of such union as constituted and 
duly registered under the Industrial Arbitration Act, 1912, as at the first day of September, 1932 shall be 
admitted as a member of this Union but a person employed in any of the callings mentioned in subrule (4)(a) 
hereof by a contractor engaged in the industry or industries in connection with which this union is registered 
shall, notwithstanding the foregoing, be eligible for membership of this union. 

(5) In addition to the foregoing, the following persons shall be eligible for membership: 
 (a) Any graduate of a University or College of Advanced Education, or Child Care Certificate Course or 

equivalent who - 
 (i) holds a certificate, diploma or degree specialising in early childhood care and/or education;  and 
 (ii) is or usually is actively engaged in teaching and/or caring for children under the age of six years.  
 (b) Any teacher with qualifications equivalent to that outlined in paragraph (a) of subrule (5) hereof, approved by 

the Australian Early Childhood Association and who is or usually is actively engaged in teaching children 
under the age of six years.  

 (c) Any teacher who holds a certificate of a Teachers' Training College approved by the Australian Early 
Childhood Association and who is or usually is actively engaged in teaching children under the age of six 
years.  

 (d) Any other graduate of a course in early childhood education at a University or College of Advanced Education 
who it is considered would assist the union to attain its objectives.  The nomination of such a proposed 
member shall be proposed and seconded by two financial members of the Union and shall be submitted in 
writing to the Executive and, if unanimously approved, submitted in writing to a general meeting of the Union 
for ratification.  

 (e) Provided that no person who would be eligible for membership pursuant to subrule (5) and who is, or who is 
eligible to be, a member of the Independent Schools Salaried Officers' Association of Western Australia, 
Industrial Union of Workers, as registered with the Western Australian Industrial Commission shall be eligible 
to become a member of this Union.  

 (f) Any person who holds a recognised qualification in early child care and who is or usually is actively engaged 
in the care of children under normal primary school age unless that person is or is eligible to be a member of 
the Civil Service Association of Western Australia Incorporated or the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial Union of Workers, Perth as registered on the 29th June, 1973.  

 (g) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in administration or supervision of services for education or care of 
children under the age of six years.  

 (h) Any graduate with early childhood education qualifications as specified in paragraphs (a) - (f) of subrule (5) 
hereof who is or is usually engaged in tutoring or lecturing to students of childcare or early childhood 
education.  

 (i) Any student enrolled at a University or College of Advanced Education in a course of early childhood 
education or in a Child Care Certificate Course at an approved institution is eligible to become a student 
member.  These members shall not be eligible to exercise a vote or to hold office.  The subscription payable 
by the student member shall be five dollars per annum or such other sum as determined by the Executive from 
time to time.  

 (j) Any person who, though not usually or ordinarily engaged in teaching and/or caring for children under the age 
of six years is a qualified person as defined in the foregoing subrules relating to union membership with an 
interest in the care and education of young children who is not working in an area covered industrially by this 
union is eligible to become a complementary member.  These members shall not be eligible to exercise a vote 
or to hold office.  The subscription payable by a complementary member shall be ten dollars per annum or 
such other amount as is determined by the Executive from time to time.  

(6) Together with such other persons whether employed in the foregoing industries or not as have been appointed officers 
of The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western 
Australian Branch United Voice WA as at the date of registration of this union. 

(7) In addition to the foregoing, the Union shall consist of an unlimited number of persons who are employed or who are 
usually employed in any capacity in or in connection with: 
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 (a) Hotels, Motels, Tourist Complexes and/or Resorts, Service Flats and/or apartment Houses, Boarding and/or 
Lodging Houses;  

 (b) Casinos;  
 (c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating Houses, Tearooms, 

Coffee Lounges, Oyster Saloons, Ice Cream and Cool Drink Saloons provided that it does not include milk 
bars, confection shops and delicatessens. (Provided further that it shall not include persons employed in food 
service establishments which primarily provide a take away service where no alcohol is sold or served except 
for employees of Pizza Hut);  

 (d) the preparation and service of food and drink wherever consumed by persons employed by professional or 
contract caterers for any commercial, social, industrial or other purpose or function and all persons employed 
in or in connection with canteens, mobile canteens, messes, kitchens and catering establishments ;  

 (e) cleaning and attending to the provision of board and lodging or any other form of accommodation in camps 
and staff or workers' quarters;  

 (f) Tea Attendants, (including those employed in Government Departments, Instrumentalities and Trading 
Concerns) and persons employed by agencies or domestic service businesses in the preparation and/or cooking 
of food, the serving of meals and/or light refreshments and/or drinks.  Provided that no persons employed in a 
retail or wholesale establishment shall be eligible to be a member pursuant to this sub-rule except where 
employed by a contract caterer.  

(8) In addition to the foregoing, the Union shall also consist of an unlimited number of persons, whether permanaent or 
casual, who are employed (or who are ussually employed) by or in any of the following industries or callings, within the 
State of Western Australia:- 
(a) Hotels, motels, service flats and/or apartment houses, boarding and/or lodging houses:  
(b) Clubs, cabarets, casinos (provided that it shall not include any persons who are employed or usually employed 

in casinos and whose major and substantial employment is such as to enable them to be eligible for 
membership of the Federated Clerks' Union of Australia indsutrial Union of Workers, W.A. Branch);  

(c) Taverns, winehouses, restaurants, cafes, tearooms, coffee lounges, oyster saloons, ice cream and cool drink 
saloons, catering establishments, including persons employed by any company, firm or person carrying on 
business as a catering contractor;  

(d) tea attendants, (including those employed in government departments, instrumentalities and trading concerns) 
and person employed in the preparation and/or cooking of food in retail establishments, (provided that it shall 
not include any person whose major and substantial employment is that of a shop assistant, storeman or 
storewoman) and persons employed by agencies or domestic service businesses in the preparation and/or 
cooking of food, the serving of meals and/or light refreshments and/or drinks.  

Provided that in respect of the foregoing contained in this paragraph 8, no other person shall be eligible to become a 
member of the union excepting those persons who have been appointed officers of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Australian Branch, Union of Workers ("the FLAIEU") as at the date 
of registration of this union together with such other persons who may have been appointed Honorary Life Members of 
the FLAIEU. 

(9) Provided further that in respect of all of the foregoing no person shall be eligible to become a member who is not an 
employee within the meaning of the Industrial Relations Act 1979 or the Workplace Agreements Act 1993. 

Existing Rule 29 
29 - COUNTERPART FEDERAL BODY 

Each office within the Union may, from such time as the Branch Executive or Branch Council may determine, be held by the 
person who, in accordance with the rules of the Australian Liquor, Hospitality and Miscellaneous Workers Union, in respect of the 
Western Australian Branch, holds the corresponding office in that body. 
Proposed Rule 29 

29 - COUNTERPART FEDERAL BODY 
Each office within the Union may, from such time as the Branch Executive or Branch Council may determine, be held by the 
person who, in accordance with the rules of the Australian Liquor, Hospitality and Miscellaneous Workers Union, in respect of the 
Western Australian Branch United Voice, in respect of United Voice WA, holds the corresponding office in that body. 
The matter has been listed before the Full Bench at 10:30am on Tuesday, 21 June 2011 in Court 3 (Floor 18).  A copy of the Rules 
of the Union and the proposed rule alterations may be inspected on the 16th Floor, 111 St Georges Terrace, Perth.   
Any organisation/association registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that 
he/she has a sufficient interest or desires to object to the application may do so by filing a notice of objection (Form 13) in 
accordance with the Industrial Relations Commission Regulations 2005.   
S BASTIAN 
DEPUTY REGISTRAR 13 April 2011 
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OCCUPATIONAL SAFETY AND HEALTH ACT—Matters Dealt With— 

2011 WAIRC 00245 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JOSH COOMBES 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 29 MARCH 2011 
FILE NO/S OSHT 87 OF 2010 
CITATION NO. 2011 WAIRC 00245 
 

Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00241 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES JEFF CONSTANTINE 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 86 OF 2010 
CITATION NO. 2011 WAIRC 00241 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00239 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES ROBERT EDMONDS 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 90 OF 2010 
CITATION NO. 2011 WAIRC 00239 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00237 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES DEZMERELDA HIRAMA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 95 OF 2010 
CITATION NO. 2011 WAIRC 00237 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00244 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES LUKE KUKA 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 21 OF 2010 
CITATION NO. 2011 WAIRC 00244 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 
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2011 WAIRC 00238 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SIMON PARINGATAI 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 99 OF 2010 
CITATION NO. 2011 WAIRC 00238 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00243 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES SHANE TAMIHANA 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 34 OF 2010 
CITATION NO. 2011 WAIRC 00243 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
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AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00242 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES CRAIG TELFER 

APPLICANT 
-v- 
HITACHI PLANT TECHNOLOGIES LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 37 OF 2010 
CITATION NO. 2011 WAIRC 00242 
 

Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00240 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES MORENO VINCI 

APPLICANT 
-v- 
UNITED INDUSTRIES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 28 MARCH 2011 
FILE NO/S OSHT 40 OF 2010 
CITATION NO. 2011 WAIRC 00240 
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Result Order issued 
Representation 
Applicant Mr S Millman (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00246 
REFERRAL OF DISPUTE RE ENTITLEMENTS TO PAY AND OTHER BENEFITS 

THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 
PARTIES THOMAS WARATINI 

APPLICANT 
-v- 
SAFE AND SOUND SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 29 MARCH 2011 
FILE NO/S OSHT 41 OF 2010 
CITATION NO. 2011 WAIRC 00246 
 
Result Order issued 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr J Blackburn and Ms L Gibbs (both of counsel) 
 

Order 
WHEREAS this is an application pursuant to s 28(2) of the Occupational Safety and Health Act 1984; 
AND WHEREAS the Tribunal convened conferences on 17 February 2010 and 18 March 2010 for the purpose of conciliation 
between the parties; 
AND WHEREAS there was an agreement that the application was to be dismissed by consent; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred under the Occupational Safety and Health Act 1984, 
hereby order – 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 



782 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91 W.A.I.G. 
 

ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL—Matters Dealt 
With— 

2011 WAIRC 00203 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY  

APPLICANT 
-v- 
JOSH DALWOOD OF DALWOOD TRANSPORT  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE THURSDAY, 10 MARCH 2011  
FILE NO/S RFT 28 OF 2010  
CITATION NO 2011 WAIRC 00203 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 3, 4(2), 5, 14. 

Result Order issued 
Representation  
Applicant Mr D Donnelly 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 I have before me application number RFT 28 of 2010.  That application is brought by David Hugh Donnelly against 
Josh Dalwood of Dalwood Transport.  The application before the Tribunal alleges that the respondent is indebted to the 
applicant in the sum of $450.00, inclusive of GST, in respect of work performed on or about 28 April 2010 by the applicant for 
the respondent.  The tribunal has heard evidence from the applicant Mr Donnelly, the respondent having failed to appear. The 
Tribunal is satisfied on the evidence that for the purposes of s 4 of the Owner-Drivers (Contracts and Disputes) Act 2007 (“the 
Act”) that the applicant is an owner-driver in that he carries on the business of transporting goods in one or more heavy 
vehicles, that being a vehicle with a gross vehicle mass of more than 4.5 tonnes. 

2 I am also satisfied on the evidence that the heavy vehicle used by the applicant is supplied by him in the conduct of his 
business.   

3 On the evidence of Mr Donnelly, I am satisfied that on or about 28 April 2010, the applicant entered into an owner-driver 
contract for the purposes of s 5 of the Act with the respondent. The terms of the owner-driver contract required the applicant to 
deliver three pallets of equipment from Karratha to Perth, seemingly, at the premises of a business named Fugro. 

4 The applicant departed Karratha on or about 28 April 2010 and arrived in Perth on 29 April 2010, delivering the load as 
contracted.  The agreed consideration for the delivery of material by the applicant for the respondent was payment by the 
respondent to the applicant of the sum of $450.00 inclusive of GST.   

5 I am also satisfied on the evidence and the Tribunal finds that the present proceeding is a payment claim for the purposes of s 3 
of the Act, that being a claim made under an owner-driver contract by the applicant against the respondent for payment of an 
amount in relation to the performance by the applicant of its obligations under an owner-driver contract and that payment claim 
has not been satisfied. 

6 Mr Donnelly's evidence before the Tribunal is that despite repeated demand, no amount in relation to the claimed sum has been 
paid by the respondent.  Therefore, I am satisfied on the balance of probabilities that the respondent is indebted to the applicant 
in the sum of $450.00 as claimed before the Tribunal.   

7 Furthermore, by s 14 of the Act, in the absence of an express term in the owner- driver contract between the applicant and the 
respondent as to interest, the applicant is entitled to interest on the outstanding sum as claimed by cl 2 of Schedule 1, which are 
the implied provisions of the Act.  The rate of interest is that in s 8(1)(a) of the Civil Judgments Enforcement Act 2004, which 
by reg 4(1) of the Civil Judgments Enforcement Regulations 2005, is presently six per cent. 
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8 The outstanding sum by the operation of the legislation was due and payable no later than about mid-May 2010 and, 
accordingly, that will be the date from which interest will be calculated, which on my approximate reckoning is some 39 
weeks, which accordingly will be the sum of $20.25. Accordingly, the total amount payable will be $470.25.   

9 The Tribunal will order that the respondent pay to the applicant the sum of $470.25, which is the debt due plus interest, within 
seven days of today.   

 
 

2011 WAIRC 00204 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES DAVID HUGH DONNELLY 

APPLICANT 
-v- 
JOSH DALWOOD OF DALWOOD TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 MARCH 2011 
FILE NO/S RFT 28 OF 2010 
CITATION NO. 2011 WAIRC 00204 
 
Result Order issued 
Representation 
Applicant Mr D Donnelly 
Respondent No appearance 
 

Order 
Having herd Mr D Donnelly on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

ORDERS the respondent to pay to the applicant the total sum of $470.25 inclusive of interest within seven days of the 
date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00150 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCEANSIDE HAULAGE PTY LTD 

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 22 FEBRUARY 2011 
FILE NO/S RFT 36 OF 2010 
CITATION NO. 2011 WAIRC 00150 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr G L Kelly of counsel 
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Order 
Having heard Mr A Dzieciol of counsel on behalf of the applicant and Mr G Kelly of counsel on behalf of the respondent the 
Tribunal, pursuant to the powers conferred on it by the Owner-Drivers (Contracts and Disputes) Act 2007, hereby orders: 

(1) THAT leave to amend the application be and is hereby granted in terms of the amended particulars of claim 
filed on 1 February 2011.  

(2)  THAT the respondent file and serve particulars of its answer and counter proposal by 1 March 2011.  
(3) THAT the application be adjourned to be heard on 30 March 2011 at 10.30am.  
(4) THAT the respondent file and serve a copy of a medical certificate  evidencing Mr Boys’ inability to attend the 

proceedings before the Tribunal on 22 February 2011 by 1 March 2011. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

 
2011 WAIRC 00270 

REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES OCEANSIDE HAULAGE PTY LTD  
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE WEDNESDAY, 30 MARCH 2011  
FILE NO/S RFT 36 OF 2010  
CITATION NO 2011 WAIRC 00270 
 

Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 
outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 4(2), 5. 

Result Application upheld. Orders issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1 The application before me is RFT 36 of 2010 between Oceanside Haulage Pty Ltd v Keyfast Bulk Haulage Pty Ltd.  The 
application as set out in the applicant's further and better particulars of claim asserts that at all material times, the applicant 
carried on business of transporting goods in the state of Western Australia.  It is further asserted that in relation to the business 
conducted by the applicant, the applicant carries on the business in a heavy vehicle supplied by it, with that vehicle being 
operated by Mr Glen Squires as an officer of the applicant.   

2 Accordingly, it is pleaded that by reason of the matters set out in the particulars of claim the applicant is an owner driver 
within the meaning of s 4(2)(b) of the Owner-Drivers (Contracts and Disputes) Act 2007, which hereafter I will refer to as the 
Owner-Drivers Act.  The respondent is also pleaded as conducting the business of transporting goods in Western Australia 
under the name of Keyfast Bulk Haulage Pty Ltd.  

3 As the Tribunal has already ruled, the respondent has failed to appear in these proceedings and without good cause being 
shown, I was satisfied that the application should proceed to be heard and determined.   

4 Evidence has been adduced before me through Mr Squires, the sole proprietor and director of the applicant, and his wife 
Mrs Squires, who the Tribunal understands conducted administration work on behalf of the applicant at the material times.   

5 As set out in the particulars of claim, there are some five elements to the claim before the Tribunal.  The first relates to work 
performed by the applicant for the respondent in the period February to July 2010 in the total sum of $66,701.56 and in respect 
of which it is alleged that the respondent has paid the sum of $55,324.25, leading to a shortfall of some $11,377.31. 

6 The second element of the claim relates to various work performed by the applicant for the respondent in relation to which 
dockets were not included in what were described as  recipient created tax invoices “RCTIs” as pleaded. Those are 
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particularised in pars 14(a) through to 14(p) of the particulars of claim with the total sum claimed of $7,396.73 inclusive of 
GST.   

7 The third element of the claim relates to work performed as set out in par 15 of the particulars in relation to a trip undertaken 
by the applicant for the respondent to Kalgoorlie in which it is alleged that the amount is short by some $2,733.50, including 
GST, based upon what the applicant alleged was the agreed rate for that work. 

8 The fourth element relates to an alleged deduction for the hire of trailers used by the applicant in the course of its work for the 
respondent and that amount claimed is $8,662.50.   

9 Finally, the fifth leg of the claim relates to the supply of tyres by the applicant to the respondent in the claimed sum of $500 in 
relation to which no payments have been made.   

10 That leads to a total claim before the Tribunal of some $30,670.54 plus interest.   
11 As I have already mentioned, evidence was led through Mr and Mrs Squires.  Mr Squires testified before the Tribunal that in 

early 2010 he was operating a trucking business as the sole owner and director.  The truck operated was a 130-tonne Volvo 
prime mover which was owned by the applicant.  Mr Squires further testified that in or about November or December 2009, he 
entered into oral discussions with Mr Boys of the respondent by which an agreement was reached that the applicant would 
perform transport services for the respondent within the State of Western Australia.  Mr Squires also referred in his evidence to 
previous arrangements he had with the respondent between 2006 and 2008 where he subcontracted for the respondent.  

12 The evidence of Mr Squires was that the rates as offered by Mr Boys to him were to be better than competitors and better than 
the prior arrangement he had in 2006 and 2008.  Mr Squires' evidence was there was no discussion in relation to trailer hire and 
that was the case in relation to the previous arrangements between the parties.  Mr Squires referred to the fact that he is 
engaged in the business, or was at the material time, at least, as a  haulier by which he supplies a prime mover and the 
respondent at all material times provided trailers as needed for particular jobs. 

13 The respondent also provided to the applicant a docket book which was to be completed by the applicant and returned each 
month, or thereabouts, to the respondent. In response “RCTIs” as described, would be provided to the applicant, as was 
intended, setting out the work performed and the payments to be made.   

14 The evidence of Mr Squires before the Tribunal was that only one RCTI for February 2010 was received up until the time of 
the termination of the contract between the parties in June 2010.  Mr Squires' evidence also was there were no difficulties 
communicated to him, or indeed his wife it seems, in relation to receipt by the respondent of dockets for work performed by 
the applicant for the respondent over the period of the claim. 

15 In relation to the first limb of the claim, set out at pars 10 to 11 of the particulars, Mr Squires confirmed that the work 
performed as alleged between 28 February 2010 and 31 July 2010 was duly performed by the applicant for the respondent in 
return for which the respondent made the payments as set out in par 11 of the particulars of claim, thereby leading to a shortfall 
of $11,377.31. A schedule of those payments and receipts was prepared by Mrs Squires and was referred to in her testimony, 
which confirmed the amounts as particularised in pars 10 and 11 of the particulars of claim. 

16 In relation to the second disputed area of the applicant's claim, set out in par 14 of the particulars, Mr Squires gave detailed 
evidence as to each sub-particular (a) through to (p) as to the work performed in the period from 5 February 2010 through to, 
and including, 8 June 2010.  I note at least from the particulars three of those sub-claims are agreed; one of which carries an 
obvious mistake; that is particular 14(c), where the amount claimed is $170, wherein clearly the rate claimed should be $1,170, 
as agreed.   

17 From that evidence, Mr Squires referred to the circumstances where the respondent alleges that no dockets were signed.  That 
evidence clearly establishes that in the circumstances:  (a) it was either not practicable for a signature to be acquired by him; or 
(b) alternatively, in any event, the evidence of Mr Squires was that Mr Boys of the respondent would undertake to procure the 
required signatures so that the dockets could be duly paid in the course of business. 

18 In relation to par 15 of the particulars of claim, that is the work undertaken by the applicant by way of a journey from Perth to 
Kalgoorlie, Mr Squires gave detailed evidence as to this particular job, what it required and the circumstances of the trip both 
ways over a period of some two days, given the requirement for him to only travel during daylight hours, given the size of the 
load undertaken for the respondent.   

19 Mr Squires also referred to discussions between himself and Mr Boys subsequent to the work performed whereby Mr Squires' 
evidence was that Mr Boys advised him that the rate of the work performed for that particular job would be approximately 
$3.50 to $4.00 per kilometre “up and back”, as it is described in the industry. 

20 In relation to the fourth element of the claim, I have already referred to Mr Squires' evidence that at no time prior to the present 
proceedings was there an assertion, it seems, that the respondent would be reimbursed for trailer hire and the prior 
arrangements between the parties were that the rates of pay were all inclusive.   

21 In relation to the tyre claims, the evidence of Mr Squires was that he provided two tyres to the respondent at a substantially 
discounted rate.  Whilst the tyres were second-hand, the evidence of Mr Squires was they had at least 50 per cent of life left in 
them and it would be possible to re-groove them. To purchase tyres new would be approximately $900 per tyre and, therefore, 
the rate of $500 for two was a significant discount. 

22 As I have already mentioned, Mrs Squires acts as the administration person for the applicant's business.  Her testimony went 
primarily to the issue of the alleged deduction for trailer hire, but also the preparation of schedules for payments received and 
claims against the respondent business.  Exhibit A3 is a copy of a schedule which Mrs Squires prepared, setting out the 
recipient invoices received in the period February to July 2010 and the payments received by the applicant in the period March 
to August 2010, which correlates to the amount of $11,377.31 as set out in the applicant's particulars of claim at par 12. 
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23 Secondly, in relation to the question of trailer hire deductions, Mrs Squires' testimony was that during the period of work 
previously performed by the applicant for the respondent in 2006 to 2008, particularly 2008, there was no reference to 
deductions for trailer hire in any of the documents provided by the respondent to the applicant for work performed and I refer 
to exhibit A2 in that regard in relation to the respondent's allegations.   

24 Furthermore, Mrs Squires gave evidence in relation to the allegation from the respondent that unsigned documents were 
produced by the applicant to the respondent for payment purposes.  Her testimony was that in meetings between herself and the 
respondent, accompanied by an officer of the Transport Workers' Union, further copies of signed documents were 
subsequently provided by the applicant to the respondent verifying each and every claim made by it for work performed by the 
applicant over the relevant periods of time 

25 In relation to the evidence before the Tribunal and the absence of any evidence from the respondent, the Tribunal is obliged to 
accept the applicant's evidence unless it finds it to be inherently incredible, which the Tribunal does not.  On the contrary, the 
Tribunal finds the applicant's testimony to be very credible and the Tribunal accepts it.   

26 The Tribunal is satisfied and finds as follows.  That for the purposes of s 4 of the Owner-Drivers Act, the applicant is an owner 
driver as a body corporate carrying on the business of transporting goods within the State of Western Australia in a vehicle 
with a gross carrying mass of greater than 4.5 tonnes.  Secondly, that the vehicle operated by the applicant was supplied by the 
applicant and used by Mr Squires as an officer of the applicant and, therefore, for the purposes of s 4(2) of the Owner-Drivers 
Act, the Tribunal is satisfied that it was an owner driver. 

27 Thirdly, the Tribunal is satisfied that an oral owner driver contract for the purposes of s 5 of the Owner-Drivers Act was 
entered into between the applicant and the respondent in or about November or December 2009 for work performed from in or 
about February to July 2010.   

28 Furthermore, the Tribunal is satisfied and finds that the applicant and the respondent conducted business as set out in pars 6 to 
9 of the applicant's particulars of claim.  The Tribunal accepts that the applicant performed work as set out in par 10 of the 
particulars of claim in return for which the respondent made payments as set out in par 11 of the particulars of claim. Therefore 
the Tribunal is satisfied that the respondent is indebted to the applicant in the sum of $11,377.31 as claimed and as confirmed 
in exhibit A3. 

29 The Tribunal accepts the applicant's evidence of work performed by it for the respondent, as particularised in par 14 of the 
particulars of claim, and accepts that the amounts claimed have not been paid by the respondent, except where those items 
which the Tribunal has referred to are agreed. 

30 The Tribunal does not accept the respondent's assertions, unsupported by any evidence, as to the particulars set out in par 14(a) 
through to (p) inclusive and those assertions are directly contrary to the evidence of the applicant, which the Tribunal accepts.  
Therefore the Tribunal is satisfied that the respondent is further indebted to the applicant in the sum of $7,396.73 inclusive of 
GST as pleaded in par 14.   

31 Also, the Tribunal accepts the evidence of the applicant as to the work performed by it and referred to in par 15 in relation to 
the transport of a large digger from Perth to Kalgoorlie. The Tribunal does not accept the assertions as contained in the 
particulars in exhibit A1, as advanced by the respondent, in the face of the evidence of the applicant to the contrary.  Therefore, 
the Tribunal is satisfied that the respondent is indebted to the applicant in the sum of $2,733.50 inclusive of GST. 

32 In relation to the allegation that the respondent was entitled to deduct amounts from sums due to the applicant for trailer hire, 
the Tribunal is not at all persuaded by the assertion as set out in the particulars of claim in exhibit A1 as advanced by the 
respondent.  The Tribunal accepts the applicant's evidence that at no time prior to the contract performed in 2010 were such 
deductions made and that is set out in exhibit A4 to which the Tribunal has already made reference.   

33 In any event, I am persuaded on the evidence that that claim smacks of recent invention of the respondent, post the termination 
of the contract by the applicant with the respondent, by reason of the respondent's failure to furnish RCTIs and conduct the 
contract in a proper and efficient manner. 

34 Finally, in relation to the fifth leg of the applicant's claim, that is, for tyres in the sum of $500, the Tribunal accepts the 
applicant's testimony in relation to this issue and the respondent is indebted to the applicant in the total sum of $500 
accordingly.   

35 Therefore, on the basis of the reasons just announced, the Tribunal accepts, based upon the claims and the evidence, the 
respondent is indebted to the applicant in the total sum of $30,670.54 inclusive of GST, where applicable.   

36 Furthermore, in relation to the applicant's claim for interest, pursuant to Schedule 1 of the Owner-Drivers Act, the Tribunal 
will award interest from 31 July 2010, which appears to be the most practicable date for the purposes of calculations, at the rate 
of 6 per cent as currently prescribed.  For the period 31 July 2010 to 30 March 2011 interest has accrued in the amount of 
$1,226.82 over some eight months.  

37 The Tribunal orders accordingly. 
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2011 WAIRC 00271 
REFERRAL OF DISPUTE RE PAYMENT OF AN INVOICE 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES OCEANSIDE HAULAGE PTY LTD 

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S RFT 36 OF 2010 
CITATION NO. 2011 WAIRC 00271 
 

Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Order 

Having heard Mr A Dzieicol on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

(1)  DECLARES the respondent is indebted to the applicant in the sum of $30,670.54. 

(2) ORDERS the respondent to pay to the applicant the total sum of $31,897.36 inclusive of interest within 14 days 
of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00247 
REFERRAL OF DISPUTE RE PAYMENT OF CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TONY TESTER & JENNIFER BENNETT T/AS TAJ CONTRACTORS 

APPLICANT 
-v- 
BTL TRANSPORT 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 1 APRIL 2011 
FILE NO/S RFT 27 OF 2010 
CITATION NO. 2011 WAIRC 00247 
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Result Application dismissed for want of prosecution 
Representation 
Applicant No appearance on behalf of the applicant 
Respondent No appearance on behalf of the respondent 
 

Order 
THERE having been no appearance on behalf of the applicant and there being no compulsion for the respondent to attend, the 
Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007 hereby orders –  
 THAT the application be and is hereby dismissed for want of prosecution. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00225 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS', 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KELAIR HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 17 MARCH 2011 
FILE NO/S RFT 9 OF 2010 
CITATION NO. 2011 WAIRC 00225 
 

Result Order varied 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr J Green 
 

Correcting Order 
WHEREAS the Tribunal made an order dated 24 December 2010 requiring the respondent to pay to the applicant the sum of 
$6,400.25 with 21 days of the date of the order and that payment has not been made; 
AND WHEREAS the respondent, during the proceedings leading to the making of the order, gave an undertaking to and relied 
upon by the Tribunal in its reasons for decision, that a hydraulic pump, the property of the applicant, would be returned to the 
applicant and that undertaking has not been met and accordingly the Tribunal was led into error in its decision; 
AND WHEREAS the Tribunal accepts that the cost to the applicant of replacing the hydraulic pump will be $912.89 inclusive of 
GST; 
AND WHEREAS the Tribunal considers it appropriate to correct the error into which it was led by the respondent pursuant to s 
27(1)(m) of the Industrial Relations Act 1979; 
NOW THEREFORE the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 
2007 and the Industrial Relations Act 1979, hereby orders –  

THAT the respondent pay to the applicant the total sum of $7,313.14 forthwith. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2011 WAIRC 00040 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 18 JANUARY 2011 
FILE NO/S RFT 24 OF 2010 
CITATION NO. 2011 WAIRC 00040 
 

Result Interim order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
Respondent Mr C Boys 
 

Interim Consent Order 
WHEREAS the application was listed for hearing on 18 January 2011; 
AND WHEREAS given the position of the parties as set out in the applicant’s further and better particulars of claim the Tribunal 
referred the application into a conciliation conference for further conciliation; 
AND WHEREAS as a result of further conciliation between the parties the applicant’s claim has been in part satisfied by agreement 
between the parties with a further claimed amount of $22,866.12 representing a payment made by the respondent to the applicant 
by cheque dated 19 January 2010 remaining in dispute and to be verified by the respondent’s bank; 
NOW THEREFORE, the Tribunal, pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 
2007, and by consent, hereby orders – 

1. THAT the respondent pay to the applicant the sum of $12,915.99 within 21 days. 
2. THAT the respondent provide to the applicant a copy of the bank verification statement in relation to the disputed 

cheque as and when it is received by the respondent. 
3. THAT the application otherwise be adjourned to a date to be fixed by the Tribunal. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 
 

2011 WAIRC 00272 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH  
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE WEDNESDAY, 30 MARCH 2011  
FILE NO/S RFT 24 OF 2010  
CITATION NO 2011 WAIRC 00272 
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Catchwords Owner-driver contract – Referral of dispute regarding payment of claim – Claim for interest on 

outstanding sum – Owner-Drivers (Contracts and Disputes) Act 2007 ss 4(2), 40(a)(ii). 
Result Application upheld. Order issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Reasons for Decision 
Ex tempore 

1. I have before me application RFT 24 of 2010.  That application is brought by the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch, which I am satisfied is a transport association for the purposes of 
section 40(a)(ii) of the Owner-Drivers (Contracts and Disputes) Act 2007, which I will hereafter refer to as the Owner-
Drivers Act.  The total claim made by the applicant against the respondent Keyfast Bulk Haulage Pty Ltd, as amended 
during the course of the proceedings is $49,596.72.  Also a claim is made for interest at the rate of 6 per cent pursuant to 
Schedule 1 of the Owner-Drivers Act from 31 August 2010 to the date of judgment, being today. 

2. The circumstances essentially are these.  The applicant has referred the matter on behalf of its member, Mr Milevski.  
Mr Milevski carries on a business known as Dragan Truck Hire and Sand Supplies in partnership with his wife, 
Mrs Milevski.  

3. The evidence before the Tribunal given by Mr Milevski is broadly as follows.  As I have indicated, Mr Milevski describes 
himself as a self-employed transport contractor.  He owns a Mack truck with trailer with a combined gross tonnage of some 
45 tonnes on the evidence before the Tribunal. 

4. Approximately eight years ago, Mr Milevski entered into an oral agreement with Mr Boys of the respondent to provide 
transport services throughout the State, primarily by way of cartage of limestone, rubble and other construction type of 
materials generally in relation to the construction industry. 

5. Mr Milevski testified that he worked in accordance with the terms of the oral contract as set out in the applicant's amended 
particulars of claim. The first issue to note in relation to the claims is a claim for some $22,866.12, which the applicant 
disputes was received by him.  The Tribunal takes note that in earlier proceedings it, it was asserted by the respondent that 
that amount was paid by cheque to the applicant and therefore should be deducted from any total sums owing to the 
applicant. 

6. Mr Milevski's evidence before the Tribunal, which was uncontradicted, there being no evidence at all from the respondent, 
is that from a search of his bank records, there is no evidence that that payment was received by the applicant.  Mr Milevski 
confirmed in his testimony that the bank account to which reference has been made is the applicant's usual business bank 
account and the bank account into which all payments made by the respondent to the applicant under the terms of the 
contract had been made, either by cheque or, latterly it seems, by direct bank transfer. 

7. Thus, on the evidence before the Tribunal, there is no indication that that money has been received by the applicant.   
8. Mr Milevski also referred in his testimony to a number of exhibits which were tendered before the Tribunal, those being 

exhibits A1, A2 and A3.  Exhibit A1 is a copy of recipient created tax invoice, otherwise known as an “RCTI”, which refers 
to work undertaken in the period April to August 2010.  Mr Milevski testified that in relation to work performed in May 
2010 for the total sum of $21,894.30, to which GST must be added, that sum was not included in his original claim.   

9. In relation to exhibit A2, Mr Milevski testified that these dockets, which are dockets 36686 and 51101, and refer to 
par 22(b) of the applicant's particulars of claim, refer variously to work undertaken by the applicant which reflects work 
done but unpaid by the respondent.   

10. Furthermore, in relation to exhibit A3, Mr Milevski testified in relation to a number of dockets, including 36682, 36630, 
51103 and 51117, that work was undertaken by the applicant for the respondent in relation to a variety of jobs at the 
request, it seems, of Mr Boys. 

11. The particulars of the applicant's claim in relation to exhibit A3 appear at par 22(c)(i) to (iv) inclusive of the particulars of 
claim.  The particulars of claim in that regard refer to particulars of further underpaid dockets whereby the applicant was 
short paid for work undertaken on behalf of the respondent.   

12. The Tribunal has considered carefully Mr Milevski's evidence where he referred to the payments received by him and 
payments that he should have received in accordance with the terms of exhibit A3.  Accordingly, on the evidence of 
Mr Milevski, the Tribunal is satisfied that the work performed by the applicant on behalf of the respondent, as set out in the 
particulars of claim and for which payment claims have been made, has been performed and the respondent has failed to 
pay the applicant the sum claimed or, indeed, any amount. 

13. In all of the circumstances, and particularly in the absence of any evidence from the respondent, the Tribunal is therefore 
satisfied and finds as follows.  

14. First that the applicant is a transport association for the purposes of s 40(a)(ii) of the Owner-Drivers Act.  Secondly, that 
Mr Milevski is an owner driver for the purposes of s 4(2) of the Owner-Drivers Act as the operator of a heavy vehicle 
supplied by him to transport goods within Western Australia.  Thirdly, the Tribunal is satisfied, and it finds, that the 
applicant and approximately eight years ago entered into an oral owner driver contract for the purposes of s 5 of the Owner-
Drivers Act.  That owner driver contract was for an indefinite term and was for the cartage of goods at rates agreed from 
time to time between the parties, either paid by an hourly rate arrangement or per tonne. 
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15. Furthermore, the Tribunal is satisfied on the totality of Mr Milevski's evidence, which I unreservedly accept in the absence 
of any evidence from the respondent, that on the balance of probabilities the sums as claimed by the applicant are due and 
owing under the owner driver contract with the respondent, which payments have not been made by the respondent.   

16. As to the disputed cheque payment of $22,866.12, in the Tribunal's view, the onus is on the respondent to establish that that 
payment was made to the applicant.  There is no evidence of such.  Indeed, the evidence of Mr Milevski is to the contrary, 
that no such payment was received by him in the applicant's business account used for normal business transaction purposes 
between the parties to these proceedings. Therefore, accordingly, on the balance of probabilities the Tribunal is satisfied 
that no such payment has been made. 

17. In all of the circumstances, therefore, the Tribunal is satisfied and it finds that the respondent is indebted to the applicant in 
the total sum as claimed as amended, that being $49,596.72.  In accordance with Schedule 1 of the Owner-Drivers Act, 
interest will be applied to that sum from, I think the most convenient date being 31 August 2010, when the applicant 
essentially ceased performing work for the respondent to the date of judgment at the rate of 6 per cent per annum, which on 
the Tribunal's calculation is some $1,735.89. 

18. The Tribunal orders accordingly. 
 

 
2011 WAIRC 00273 

REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 

PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH  

APPLICANT 
-v- 
KEYFAST BULK HAULAGE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S J KENNER  
DATE MONDAY, 11 APRIL 2011  
FILE NO/S RFT 24 OF 2010  
CITATION NO 2011 WAIRC 00273 
 
Catchwords Owner-driver contract - Referral of dispute regarding payment of claim - Additional information 

provided by applicant subsequent to hearing - Order amended. 
Result Order issued. 
Representation  
Applicant Mr A Dzieciol of counsel 
Respondent No appearance 
 

Supplementary Reasons for Decision 
1 The Tribunal delivered reasons for decision in application RFT 24 of 2010 on 30 March 2011. The application was made by 

the Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch, on behalf of Dragan 
Truck Hire and Sand Supplies (“Dragan”). There were a number of elements to the claim before the Tribunal, one of which 
was a claim for some $22,866.12. In earlier proceedings, the respondent had asserted that this amount had been paid by cheque 
to Dragan and was therefore, no longer owing to the applicant.   

2 Mr Milevski, a partner in Dragan, testified before the Tribunal that a search of his bank records had found no record of any 
payment by the respondent in the amount of $22,866.12. This evidence was uncontested, there being no appearance from the 
respondent at the hearing. The Tribunal was therefore satisfied that on the balance of probabilities, no such payment had been 
made, and ordered accordingly.  

3 On 4 April 2011, subsequent to the reasons for decision being delivered but prior to the order being perfected, Mr Dzieciol, 
counsel for the applicant, contacted my Associate by email with further information regarding the $22,866.12. Mr Dzieciol 
advised my Associate that Mr Milevski had been informed by his bank that the respondent had made payment to Dragan by 
way of cheque in the sum of $22,866.12. The payment had been split and deposited into two accounts.  

4 In all of the circumstances, the Tribunal finds that the total amount of $49,596.72, which was originally found to be owing by 
the respondent, should be reduced by the amount of $22,866.12. The Tribunal therefore finds that the respondent is indebted to 
the applicant in the total sum of $26,730.60. In accordance with Schedule 1 of the Owner-Drivers (Contracts and Disputes) Act 
2007, interest will be applied to that sum at the rate of 6 per cent per annum, calculated from 31 August 2010, which on the 
Tribunal’s calculations is $927.15. 

5 The Tribunal orders accordingly.  
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2011 WAIRC 00274 
REFERRAL OF DISPUTE RE PAYMENT OF A CLAIM 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
SITTING AS 

THE ROAD FREIGHT TRANSPORT INDUSTRY TRIBUNAL 
PARTIES TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KEYFAST BULK HAULAGE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 APRIL 2011 
FILE NO/S RFT 24 OF 2010 
CITATION NO. 2011 WAIRC 00274 
 
Result Order issued 
Representation 
Applicant Mr A Dzieciol of counsel 
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Order 
Having heard Mr A Dzieicol on behalf of the applicant and there being no appearance on behalf of the respondent, the Tribunal, 
pursuant to the powers conferred on it under the Owner-Drivers (Contracts and Disputes) Act 2007, hereby: 

(1) DECLARES the respondent is indebted to the applicant in the sum of $26,730.60. 
(2) ORDERS the respondent to pay to the applicant the total sum of $27,657.75 inclusive of interest within 14 days 

of the date of this order. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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